5:30 pm

adjourn

wednesday | april 18 | 2007
3:00 pm
early registration opens
5:00 pm
early registration closes
thursday | april 19 | 2007
7:15 am
registration
8:15 am
Opening Remarks
l Troy McKinney | Joseph Martinez
8:30 am
Field Sobriety Tests: NHTSA Numbers ... and Now
for the Rest of the Story
l Allen Trapp
9:30 am
Medical Screenings of DWI Cases
l Dr. Jim Browning
10:30 am
break
10:45 am
Toxicology & Pharmacokinetics of Intoxicating Substances
l Dr. Fran Gengo
12:15 pm
lunch on your own
1:30 pm
Blood & GC Testing: What You Need to Know But Never
Really Wanted to Know
l James Nesci
3:30 pm
break
3:45 pm
Breath Testing: Studies in Failure
l George Flowers
5:15 pm
Adjourn
7:30 pm
Dinner & Show at Medieval Times (ticket required)
friday | april 20 | 2007
7:45 am
registration
8:30 am
Ethically Preparing Your Expert for Direct and
Cross-Examination
l Les Hulnick
9:15 am
Source Code Primer: The Inside Scoop on All Breath
Instruments Computers and Electronics
l Thomas E. Workman, Jr.
10:30 am
break
10:45 am
50+ Ways to Beat a Breath Test
l Mary McMurray | Bubba Head
12:15 am
lunch on your own
1:30 pm
Expert Panel: Q & A
2:00 pm
Breath Test Breakout Sessions
Intoxilyzer 5000 : Mary McMurray | Intoxilyzer 8000 : Victor Carmody
Datamaster : Dr. Al Staubus | EC-IR : Steve Oberman (tentative)
Draeger : Evan Levow : John Menzel
3:00 pm
The Scientiﬁc Approach to Jury Selection
l Barry Simons | Jury Quest
4:00 pm
break
4:15 pm
Jury Selection & Opening Statements for Mock Trial:
For the Defense
l Lenny Stamm | Mike Kessler
For the Government
l Bruce Kapsack | Judge TBD
5:30 pm
adjourn
saturday | april 21 | 2007
8:45 am
Mock Trial: State’s Evidence & Cross-Examination
10:30 am
break
10:45 am
Mock Trial: continued
12:15 am
lunch on your own
1:15 pm
Mock Trial: Defense Evidence
3:30 pm
break
3:45 pm
Mock Trial: Closing Arguments
4:15 pm
Mock Trial: Deliberations & Panel Discussions with Jurors
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and the TCDLA rate. Reservations need to be made no later than midnight, April 3, 2007 to ensure group rates (upon availability). Free shuttle
from airport. Hotel offers shuttle transportation to near by locations. Free
self park; $8 valet.

meeting | lodging location
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not attending
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q non-member
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weeks prior to the seminar. Cancellations made within two weeks of the
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sent on CD only.
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The 14th Annual Mastering Scientiﬁc Evidence in DWI/DUI Cases includes
many of the top DWI/DUI experts and lawyers in the country. Founded
by William C. “Bubba” Head, one of the Deans of DWI defense law, in Atlanta Georgia in 1994, TCDLA and NCDD have continued the tradition of
excellence for which this seminar has become known. It has been and
remains the premier DWI/DUI Scientiﬁc Evidence seminar in the country.

Troy McKinney | Gary Trichter | Mimi Coffey

the agenda

the overview

the course directors

22 cle | 1.0 ethics

in DUI/DWI cases

14th
annual
mastering scientific
evidence
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The purpose of TCDLA is to
protect and ensure
by rule of law
those individual rights
guaranteed by the
Texas and Federal Constitutions
in criminal cases;
		
to resist the constant efforts
which are now being made
to curtail such rights;
to encourage
cooperation between lawyers
engaged in the furtherance
of such objectives
through educational programs
and other assistance;
and through such cooperation,
education, and assistance
-to promote
justice and the common good.
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:: eLawSoftware
15 percent discount to TCDLA members on its Web Based Criminal Defense Client
Management software. We provide an all-inclusive client file at your fingertips that
also allows you to take control of your collections. With no long term contract to
sign, this is a risk free venture in attaining a more efficient and profitable law practice.
Contact Bill Baker at 1.800.820.3529 or sales@elawsoftware.com
:: Enterprise Car Rental
10 percent discount for TCDLA members. Enterprise is the largest rental car company
in North America in terms of locations and number of cars while providing the high‑
est level of customer service. The corporate account number for TCDLA members
is 65TCDLA. You may contact your local office directly or visit www.enterprise.com.
When booking ONLINE, enter your location, date, time and corporate account #
65TCDLA. You will then be asked for your discount ID which is the first three letters
of TCDLA (TCD). Make your reservation at Enterprise Rent-A-Car

:: Membership Directory (printed and online)
Comprehensive listing of current TCDLA members, updated, reprinted and
mailed annually and online directory of current TCDLA members.
:: Lawyer Locator
Online directory providing members an opportunity to list up to three areas of
specialty for public advertising.
:: Expert List
Extensive list of experts for all types of criminal cases, including investigators,
mitigation and forensics specialists.
:: Communities (listserv)
A partnership to engage community members in areas of significant decisions,
legislative and capital issues/updates, upcoming seminars and events, and more ...

:: La Quinta
10 percent discount to all TCDLA members. Simply tell the reservations agent that
you are with the Texas Criminal Defense Lawyers Association or give the discount
code (TCDLA) on the La Quinta web site to get the discounted rate. Visit www.lq.com
or call 1.800.531.5900.

:: TCDLA Discounts
Receive significant discounts on CLE seminars and TCDLA
publications.

:: Sprint PCS
15 percent discount to TCDLA members on its wireless services. Existing Sprint cus‑
tomers can receive the discount without interruption and new customers can receive
additional discounts on equipment.

:: Strike Force
Strike Force assistance to aid lawyers threatened with or incarcerated for con‑
tempt of court.

1.
2.
3.
		
		

Dial 888.211.4727.
Navigate to live customer service representative.
Let customer service representative know you want to be
attached to hierarchy account #0042560097 for Texas Criminal 		
Defense Lawyers Association.

:: Subscription Services Inc.
50 percent discount off the cover price of more than 1,000 magazines such as News‑
week, New Yorker, Texas Monthly, etc. Visit www.buymags.com/attorneys.

:: Voice for the Defense Magazine
A subscription to the ONLY state-wide magazine written specifically for defense
lawyers, published 10 times a year.
New in 2007 — CDLP’s Capital Litigation Update will be included in Voice for the
Defense magazine.

Discounted liability insurance with Joe Pratt Insurance.

:: Resources
Expansive library of research papers from renowned criminal defense lawyers.
:: Significant Decisions Report
Professional reports summarizing state and federal cases, emailed weekly.
:: Legislature
Opportunities to be involved in the legislative effort.
:: State Motions CD
New members will receive a comprehensive cd of state forms and motions
including DWI, post trial, pre-trial, and sexual assault motions.
:: Membership Certificate
Display your TCDLA membership with pride! New members will receive a
personalized certificate by mail.
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looking
ahead ...
Greetings all! We are back from the holidays and in full swing.  On behalf of the staff, we
wish the membership a happy new year. This is a good time to refresh and look forward
to representing our clients vigorously after some time off. Staff never has time off; they are
always busy planning future events. My president’s trip in South Lake Tahoe, will include
three hours of CLE and lots of fun. I invited my old friend J.R. Smith from Center to head
the social events, including a group snowmobile trip. Please join us.
It is also a good time to look at your practice and how you can make it better. Up and coming
and what I am leaning to is paperless files. With the advances in scanners and technologies
in hard drive and storage, I am going to scan every file after the disposition and get rid of the
paper to cut down on paper use and storage space and expense. Everything will be available
on demand. Maybe I am behind and many of you are already doing this, but if not, try it!
Robert Lerma

PRESIDENT’S
MESSAGE

A new face at TCDLA. We are pleased to announce that Bryan Owens has joined us as a
co-editor of the SDR. Bryan grew up in Ore City, Texas and Warwick, Rhode Island. He
graduated in 1999 from Harvard University with a bachelor’s degree in Government. Bryan
attended Loyola University School of Law in New Orleans. During law school, he clerked for
Chief Judge Ginger Berrigan of the United States District Court for the Eastern District of
Louisiana. Bryan practices criminal law and civil litigation in Dallas. Please welcome Bryan
when you see him in court or at a seminar and thank him for contributing his time and
effort to TCDLA. Contact him at bryan@owenslawfirm.net.
Good verdicts to all! G
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certificate replacment

TCDLA

staff directory
512.478.2514
email

If you joined TCDLA
prior to September 2006
and did not receive
your new member
certificate or if you have
a damaged certificate
you would like replaced,
contact Miriam Herrera
at mherrera@tcdla.com.
TCDLA will replace it at
no cost to you.
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a new face ...
Special thanks to Kameron Johnson (Travis County Juvenile Public Defender) and Linda
Icenhauer-Ramirez (Austin), course directors for Defending Juvenile seminar in Galves‑
ton. Kameron and Linda put together the first TCDLA Juvenile Law seminar. Evaluations
were very positive. I anticipate we will do another Juvenile Law seminar in the next 12-18
months.
Special thanks to the Lubbock Criminal Defense Lawyers Association, for graciously allowing
TCDLA/CDLP to co-sponsor this year’s 27th Annual Prairie Dog Lawyer Advanced Crimi‑
nal Law Seminar held at the Texas Tech University School of Law. Special thanks to course
directors Robin Mathews, president of the Lubbock Criminal Defense Lawyers Association,
Rusty Gunter, Laurie Key, Chuck Lanehart and Dennis Reeves. They did an outstanding job
of coordinating the seminar and all the social events. They also managed to raise $5290 for
the Brendan Murray Scholarship Fund.

Joseph A. Martinez

Executive
Director’s
Perspective

Thanks to John Edwards, executive director for the State Bar of Texas, who supported us
in getting the Prairie Dog seminar web cast. Special thanks to Bill Trantham, lawyer from
Denton who hauled his barbeque rig from Denton to Lubbock to cook for 200 very satis‑
fied participants.
The 70th Texas Legislature is in session. TCDLA will be well represented by Allen Place,
Celeste Villarreal, David Gonzalez and Kristine Etter. Keith Hampton is legislative director
and co-chair of the legislative committee. Members can go the “members” section of the
website for the latest on legislation.
The TCDLA website has been completely redesigned. The refreshed look makes navigation
throughout the site easier and provides more useful information. Now you can become a
TCDLA member online, find a lawyer, register online, contact staff and members, manage
your personal profile, plus purchase TCDLA publications and merchandise online. Special
thanks to Marisol Valdez who managed the website redesign. Please let us know what you
think.
The 31st Annual Texas Criminal Trial College is March 25-30, 2007 in Huntsville. Tim
Evans and Lydia Clay-Jackson are Deans of the Trial College. Please help us recruit lawyers
to submit applications for the college. An application appears in this month’s Voice for the
Defense and on our website.
Good verdicts to all!

8 VOICE FOR THE DEFENSE January/February 2007

G

March 8-9, 2007
TCDLA: Defending Sex Crimes Involving Children
*Scholarships available
Houston

June 7-9, 2007
TCDLA: 20th Annual Rusty Duncan Advanced
Criminal Law Short Course
San Antonio

March 10, 2007
TCDLA, CDLP, TCDLEI Board Meetings
Houston

June 8, 2007
TCDLA, CDLP, TCDLEI
San Antonio

March 10-13, 2007
CDLP: Life in the Balance: Defending Death Penalty Cases
*Scholarships available
Dallas

June 8-9, 2007
TCDLA: Annual Membership Party
San Antonio

March 25-30, 2007
CDLP: 31st Annual Texas Criminal Trial College
Huntsville
April 12, 2007
Phone Seminar
Topic TBD

April 13, 2007
CDLP: Operation Texas Freedom
San Angelo

April 19-21, 2007
TCDLA: Mastering Scientific Evidence in DUI /DWI Cases
co-sponsored with National College for DUI Defense
Dallas
May 1, 2007
CDLP: Indigent Defense
El Paso
May 4, 2007
CDLP: Indigent Defense
Dallas

July 12-13, 2007
CDLP: Operation Texas Freedom
South Padre Island

July 14, 2007
TCDLA, CDLP, TCDLEI Board Orientation
South Padre Island

July 20, 2007
CDLP: Operation Texas Freedom
Nacogdoches

July 26-28, 2007
President’s Retreat
Santa Fe, New Mexico

August 10, 2007
CDLP: TBD
Austin

August 17, 2007
TCDLA: DWI - Top Gun
Houston

May 11, 2007
CDLP: The Unpopular Client and the Media: Moving the
Defense to the Side of the Angels or
How to Change the Subject
Houston
co-sponsored with the Harris County
Criminal Lawyers Association
Note: Schedule and dates subject to change. Visit our website at www.tcdla.com for the most up to date information.
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“humanizing”
the jury
We all know the critical importance of trying to transform the “defendant”, the “accused”,
the “client” into a human being. If the jury is going to presume innocence and hold the State
to its burden of proof, they must first believe that the person on trial is just that, a person.
In the absence of such a perception it is virtually impossible for them to fight the built-in
inclination of jurors to presume guilt and place the real burden on the defense to convince
them otherwise. Perhaps I am cynical to think that most prospective jurors look around
the courtroom and wonder of what this defendant is guilty. Certainly there are exceptions,
but it is my opinion that few veniremen really presume innocence.
Of course we have the jury selection process through which we can try to remedy this, or
at least, to cull the objectionable ones out of the panel. What is chilling to me is that while
all this is going on there are subtle messages delivered to the jury that can easily get by us.
I want you to think about two such subtleties.
Emmett Harris

EDITOR’s
COMMENT

First ask yourself if you pay close attention to the way the presumption of innocence is
described to the panel. Most of the time either the judge or the prosecutor describes the
presumption before we get our turn. How many times have you heard it explained by one
of them that the defendant is presumed innocent and cannot be convicted until each ele‑
ment is proven beyond a reasonable doubt? “Until” sounds like it’s inevitable doesn’t it?
It does, and that’s why it is used. The problem is that the correct word is unless, not until.
(Texas Penal Code §2.d). I think a motion in limine is in order requiring the State to use
the correct word.
Second, ask yourself how it sounds to you when the court includes in its charge the admo‑
nition: “you are not to be swayed by mere sentiment, conjecture, sympathy, passion”, etc.
When I began to resent the sound, the subtle message, of those words I thought the language
must be required by some rule, since it is so consistently present. I looked. I have found
no such rule or requirement. It’s just one of those things that is perpetually done. Article
36.14 C.C.P. does not require it. What the rule says is that the charge should “set forth the
law applicable to the case,” and then it says there are some things that the judge is not to
do. The Judge is not to use “any argument in his charge calculated to arouse the sympathy
or excite the passions of the jury.” That’s fine with me. I don’t want him to arouse or excite
them. That’s my job. I also don’t want him to instruct away their humanity.
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I contend that this instruction attempts to do exactly that. An objection ought to be made to this language in the charge, and it
should be removed because (1) there is no law to support its presence and (2) it is a subtle message that they should not have any
human emotion or feeling. I do not argue that jury nullification, i.e., choosing to ignore the evidence, is justifiable. I do argue
that jurors should not be dehumanized and turned into cold, heartless robots of the State.
These two suggestions challenge what has become custom and usage, or at least habit. They are not likely to be cordially received.
Is our duty to be pleasant or is it to zealously represent that person whose liberty or life is at stake?
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the “i didn’t
know it was on
my hard drive”
objection
The fact situation is so common. Law enforcement officers go to the home of Waldo,
the internet pornography viewer. They capture Waldo’s computer. An analysis of the hard
drive reveals the presence of child pornography. Waldo eventually enters a plea of guilty to
either the charge of receipt of child pornography or of possession of child pornography. A
pre-sentence investigation is concluded and Waldo’s Guideline level is determined, in part,
by the number of child pornography images found on the hard drive.
During the first interview with his lawyer, Waldo says, “I didn’t know that this stuff was
on my hard drive.” His lawyer responds, “Everybody’s heard that one before and it’s not go‑
ing to sell.” In his objections to the pre-sentence investigation report, Waldo’s lawyer argues
to the district judge that his client did not knowingly possess the child pornography images
found on the hard drive and objects to the Guideline level. The district judge overrules the
objection and sentences Waldo to a significant term of years.
F.R. “Buck” Files, Jr.

FEDERAL
Corner

That’s what usually happens and that’s what did happen in the case of United States v.
Kuchinski, ___ F.3d ___, 2006 WL 3392641 (9th Cir. 2006). Surprisingly, a three judge panel of
the Circuit (Circuit Judges Kozinski and Fernandez and United States District Judge Carney
(of the Central District of California, sitting by designation)) agreed with Kuchinski as to his
argument concerning the appropriate Guideline level and remanded his case for re-sentencing
to United States District Judge Richard F. Cebull of the District of Montana.
When FBI agents seized Kuchinski’s computer and had it analyzed, between 15,120 and
19,000 separate images of child pornography were recovered from the computer.
•
•
•
•

16 of these images where located in the computer’s downloaded files.
94 images were located in the computer’s deleted files (recycle bin).
1,106 images were in the Active Temporary Internet files.
13,904 to 17,784 images were in the Deleted Temporary Internet files
(cache files).

Kuchinski was indicted for receipt of child pornography in violation of 18 U.S.C.
§252A(a)(2), possession of child pornography, 18 U.S.C. §2252A(a)(5)(B) and forfeiture of
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his computer equipment, 18 U.S.C. §2253. He entered pleas of
guilty to the possession and forfeiture counts and was convicted,
after a bench trial, of the receipt count. At his sentencing hearing,
he objected to the probation officer’s calculation of the number
of child pornography images which Judge Cebull adopted in
determining Kuchinski’s Guideline level. His objection was
overruled and he was sentenced to 70 months imprisonment.

Deleted Temporary Internet Files. All of this
goes on without any action (or even knowl‑
edge) of the computer user. A sophisticated
user might know all of that, and might even
access the files. But, ‘most sophisticatedor unsophisticated users don’t even know
they’re on their computer.’

Writing for the panel, Judge Fernandez addresses Kuchinski’s
argument that he was unaware of the images on his computer’s
hard drive:

***

We have made it plain that a person does
knowingly receive and possess child por‑
nography images when he seeks them out
over the internet and then downloads them
to his computer. In fact, we have declared
that, ‘[i]n the electronic context, a person
can receive and possess child pornography
without downloading it, if he or she seeks it
out and exercises dominion and control over
it.’ Romm, 455 F.3d at 998; see also United
States v. Tucker, 305 F.3d 1193, 1204 (10th
Cir.2002). Thus, Kuchinski properly concedes
that he did knowingly receive and possess
the 110 images that he downloaded. But he
was charged with many more-an additional
13,904 to 17,984 images, which appeared
in his cache files. That makes a substantial
difference to the calculation of his advisory
Guideline range. Pursuant to the Sentencing
Guidelines, the base offense level for his of‑
fense was 17, and, if the offense involved 110
images, 2 levels would be added to that, but
if it included over 600 images, 5 levels would
be added. The difference is wholly related
to the cache files. Did Kuchinski knowingly
receive and possess the images in those files,
or, rather, does the evidence support a deter‑
mination that he did? We think not.
According to the evidence before the district
court, when a person accesses a web page, his
web browser will automatically download
that page into his Active Temporary Internet
Files, so that when the site is revisited the in‑
formation will come up much more quickly
than it would have if it had not been stored
on the computer’s own hard drive. When the
Active Temporary Internet Files get too full,
they spill excess saved information into the

There is no question that the child pornog‑
raphy images were found on the computer’s
hard drive and that Kuchinski possessed
the computer itself. Also, there is no doubt
that he had accessed the web page that had
those images somewhere upon it, whether
he actually saw the images or not. What is in
question is whether it makes a difference that,
as far as this record shows, Kuchinski had no
knowledge of the images that were simply in
the cache files. It does.
***
Where a defendant lacks knowledge about
the cache files, and concomitantly lacks access
to and control over those files, it is not proper
to charge him with possession and control
of the child pornography images located in
those files, without some other indication of
dominion and control over the images. To do
so turns abysmal ignorance into knowledge
and a less than valetudinarian grasp into
dominion and control.
Therefore, on this record it was not proper
to consider the cache file images when
Kuchinski’s offense level for Guideline
purposes was calculated. As a result, the
Guideline range was miscalculated, and we
must vacate the sentence and remand. See
United States v. Cantrell, 433 F.3d 1269, 1280
(9th Cir.2006).
For years, defense lawyers have argued the “young and stu‑
pid” semi-defense for their youthful clients. Now, we can have
the “I didn’t know it was on the hard drive” objection for the
unsophisticated computer user in child pornography cases — or
at least they can in the 9th Circuit.
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Officer Romberg v. Dr. Romberg:
A Field Sobriety Test Designed for Failure
J. GARY TRICHTER

|

TROY MCKINNEY

|

JOSEPH CITRON, M.D., J.D.

Neutralizing the Romberg
In the national police arsenal of divided attention field sobriety tests,
the “Romberg,” also called the “head tilt,” is often touted by law
enforcement proponents as an accurate and reliable indicator to
determine if a suspected driver is intoxicated. Indeed, the Police
Romberg Balance Test is the first of four tests required to be used
by the National Highway Traffic Safety Administration’s (“NHTSA”)
Certified Drug Recognition Experts (“DRE”).
The Police Romberg Balance Test is often mistaken
for a medical test called “the Romberg.”
14 VOICE FOR THE DEFENSE January/February 2007

The administration of the police test calls for the

preeminent medical authority on the importance of public

investigating officer to give the following instructions:

hygiene and the first clinical neurologist. He was the first

1. You are to put your feet together;

to recognize the eponymous physical sign that indicates

2. keep your arms by your sides;

a dysfunction of the posterior columns of the spinal cord.

3. tilt your head slightly back;

To develop such recognition, Dr. Romberg designed a

4. close your eyes; and,

physical test to detect spinal lesions and to evaluate brain

5. silently estimate thirty seconds.

stem function. Interestingly, the test Dr. Romberg designed
had nothing to do with determining whether or not the test

No instruction is given not to move or sway. Observing

subject was intoxicated or not. Rather, its purpose was

the suspect’s performance, the officer allegedly passes

one of position sense or proprioception (from the Latin

or fails a person based on the amount of sway and the

term meaning “self-awareness”).

estimation of time. Notwithstanding that there are no
NHTSA guidelines for how an officer is to grade this test,

Dr. Romberg’s medical test had two parts as opposed to

it appears that sway greater than one to two inches

the police one-part test. The Medical Romberg test did

(depending on the officer) and/or a timing error of greater

not require the subject to tilt his head back or to estimate

than plus or minus five seconds is a failure of the test.

time. Rather, it only required the patient to close his eyes,

Such failure means that the suspect driver is likely to be

to put his feet together, and to keep his arms by his side so

intoxicated. Any claim or belief that this head tilt test is

he could be observed for loss of balance. This first part of

either accurate or reliable is mistaken. Indeed, any witness

the test established a baseline for the second part which

who makes such a claim is either lacking in common

required the subject to do the same test, but this time with

sense, knows nothing about coordination and balance,

the eyes open. According to the medical test, if the loss of

or is simply a liar.

balance went away with the eyes open, the problem was
a dorsal column disorder. If, however, the loss of balance

NO VALIDATION
The Police Romberg Balance Test was one of many
possible field sobriety tests studied for standardization and
validation by the Southern California Research Institute,

did not go away, then there was a cerebellum problem
or a vestibular problem (the semi-circular canal system
located in the middle ears). Modern medicine still employs
Dr. Romberg’s test, but not as sobriety test.

paid research grantees of the NHTSA. The purpose of this
standardization and validation was for use in detecting

THE POLICE TEST: DESIGNED TO BE UNFAIR

intoxicated drivers. The Romberg Balance Test, however,

Used as a sobriety test by law enforcement, the Police

does not pass scientific muster: There is no validation study

Romberg immediately runs aground for the following

or research to support it as either an accurate or reliable

obvious reasons:

law enforcement tool for identifying an intoxicated driver.
Notwithstanding, police across the country still use this test

1. A One-Part Test

in their efforts to attempt to identify drunk drivers. Oddly,

Because the officer only looks at the how the subject

NHTSA continues to promote the use of this no-grading

performed the test with they eyes closed, the Police

guideline test in its DRE curriculum. Sadly, fully aware of

Romberg Test has no baseline of comparison. As such, there

the lack of its scientific validity, prosecutors still continue

is no way to establish what is normal sway for that person,

using this test as proof of impairment. Even sadder yet are

and thus no way to then make the causal connection as

the unenlightened and uniformed judges who admit the

to what is abnormal sway. Moreover, in observing only

test into evidence on the basis that it is relevant and that

the first part of the two-part modified medical Romberg

its probative value outweighs any risk of unfair prejudice.

Test, an observer cannot immediately conclude that any
noticeable sway is the result of intoxication to the exclusion

WHAT’S IN A NAME
The real Romberg1 Test, that is the Medical Romberg
test, got its name from German-born neurologist and

of other causes, or even that such noticeable sway is
not normal for that person with his or her eyes closed..
Indeed, such sway might be a dorsal column disorder.

inventor, Dr. Moritz Heinrich Romberg who was born in 1795
and died in 1873. Dr. Romberg is considered to be the
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2. A Test Designed to Cause Sway

As such, the Police Romberg Test has no scientific value

Because the test position creates a body position

whatsoever in concluding that a person with their feet

conducive to swaying, common sense and the laws

together, their arms by their side, their head tilted back,

of physics instruct that all subjects placed in the Police

their eyes closed, and who swayed or failed to estimate

Romberg Test position will sway. Clearly, a person has

thirty seconds properly at some time subsequent to driving,

better balance with her feet apart, about shoulder width

was impaired at the time of driving. Here, it is interesting to

than she does with her feet together. The Police Romberg

note that every state has provisions to issue driver licenses

Test requires the latter. Further, a person with his feet

to people handicapped with neurological incapacities.

together has better balance with his arms straight out

For example, persons with only one leg or wheelchair

from his sides as opposed to being stuck at his sides. The

bound individuals, or those who suffer from multiple

Police Romberg Test requires the latter. Also, a person who

sclerosis or cerebral palsy, regularly obtain licenses to

has her feet together and her arms at her sides will have

drive, even though it is clear they have obvious balance

better balance with her head looking forward as opposed

problems. Of course, the reason the licenses are granted

to tilted slightly back. Again, the Police Romberg Test

is not because the handicapped driver has a natural and

requires the latter. And finally, a person who has his feet

normal balance problem due to their physical condition,

together, his arms by his sides, his head titled slightly back,

but rather, because that condition does not impact on

will have greater sway with his eyes closed as compared to

the ability to drive.

eyes opened. Of course, the Police Romberg Test requires
the latter! Valid scientific research definitively proves that

5. No Mental Correlation to Driving

loss or impairment of vision significantly impairs balance

There is no scientific study or research that correlates the

and coordination. Without question, the Police Romberg

time estimation portion of the one-part Police Romberg

Test is the self-fulfilling prophecy of sway and gives the

Test with deficient driving. Indeed, there is no scientific

appearance of intoxication even when intoxication is not

correlation to driving with any of the NHTSA Standardized

a causative factor.

Field Sobriety Tests. The Medical Romberg test was
designed to test function of the dorsal columns of the spinal

3. No Instruction Not to Sway

cord and is useful for evaluating cerebellum function, both

The “real” Romberg Test is one of self-awareness whereas

of which are areas not involved in driving. Further, it should

the police test is not. Using only a modified version of

be noted that driving skills emanate from the cerebral part

the first half of the Medical Romberg test, the instructions

of the brain. The body’s motor and cognitive areas are

provided in the police version do not fairly alert the sober

located in the cerebral hemispheres-hemispheres that

test subject as to how his physical performance will be

are not parts of the brain evaluated by either the Police

graded. Moreover, the officer does not provide instructions

or Medical Rombergs.2

“to remain still, to be at attention, to not move, to not
sway,” etc. Failure by the officer to provide such instruction
puts the test subject at a great disadvantage as he is
precluded from showing his natural ability to control his
physical faculties, i.e., by eliminating or minimizing minimal
sway. Clearly, the unfairness in failing to provide instructions
as to how the driver’s performance will be graded prevents
the suspected intoxicated driver-already placed in a
position that naturally causes swaying-from demonstrating
his sobriety by utilizing the grading criteria.
4. No Physical Correlation to Driving
There is no scientific study or research that correlates the
physical portion of the police one-part Romberg Test with
deficient driving. However, logic clearly demonstrates that
any driver who closes her eyes for thirty seconds while
operating a vehicle cannot safely operate that vehicle.
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THE LAW APPLIED TO SCIENCE
For the admission of the Police Romberg Test and/or its’
result to be admitted into evidence under Texas law,
the test and result must be relevant under our Rules of
Evidence.3 Rule 401 defines “relevant evidence” as “as
evidence having any tendency to make the existence of
any fact that is of consequence to the determination of
the action more probable or less probable than it would
be without the evidence”(Emphasis added). Further, Rule
402 provides for the admission only of relevant evidence.
It also provides that “all relevant evidence is admissible”
and “evidence which is not relevant is inadmissible.”
Accordingly, as the proponent of the Police Romberg Test,
the State must meet the threshold definition of relevancy

in order to have any evidence of such testing admitted.

According to the Kelly Court, to find the proffered scientific

Moreover, such a threshold arises when the State attempts

evidence reliable, the proponent of the evidence must first

to admit the Police Romberg as scientific evidence.

satisfy three specific criteria pertaining to the evidence’s

From a defense standpoint, learned defense counsel

validity and application:

must be thoroughly familiar with Article VII of the Rules of
Evidence which focuses on expert opinions and expert

1. The underlying scientific theory must be valid;

testimony. Rule 701 provides for a lay witness to offer an

2. The technique or method used to apply the

opinion which is (a) rationally based on the perception of

theory must be valid; and,

the witness and (b) helpful to a clear understanding of the

3. The technique or method used to apply the

witness’ testimony or the determination of a fact in issue.

theory must have been properly applied on

Here-from a defense standpoint-an attack on the Police

the occasion in question.

Romberg Test can commence on the basis that the officer’s
opinion is not rationally based and that his testimony on

Application of the aforementioned admissibility principles

this test would not be helpful to either understanding his

makes clear that the Police Romberg Test should not be

testimony or as to the issue of intoxication.

admissible either as a basis for a lay opinion of intoxication
or as a basis for an expert opinion of intoxication.

Rule 702 is applicable when the State offers the officer

Addressing the expert opinion first, it must always be

as an expert and seeks to admit his opinion on the

remembered that the State has the burden of showing that

defendant’s performance of the Police Romberg Test.

the test is reliable by “clear and convincing evidence.”

Here, knowledge of Rule 705 is critical in order to defeat the

The measure of “clear and convincing” is defined as “the

admission of the Police Romberg Test. Under subsection

measure or degree of proof that will produce in the mind

(b), outside the presence of the jury, counsel can voir

of the trier of fact a firm belief or conviction as to the truth

dire this expert witness prior to the officer being allowed

of the allegations sought to be established.” Tex. Family

to give his opinion. The defense purpose for such cross-

Code §101.007 (2005). See also State v. Addington, 588

examination is to disclose that there are no underlying

S.W.2d 569, 570, (Tex. 1979).

facts or data that provide a sufficient basis for the officer’s
expert opinion. Once done, subsection (c) makes the

Neither scientific evidence nor research studies validate

officer’s expert opinion inadmissible

the Police Romberg Test as a reliable and accurate test
for the determination of intoxication. Indeed, in the

Texas case law sets the standard for admissibility of the

NHTSA’s Drug Recognition Expert Student Manual, as well

Police Romberg Test as scientific evidence. In Kelly v.

as in the NHTSA’s Instructor Manual, there is no hint that

State, the Texas Court of Criminal Appeals declared that,

the test is based upon scientific research-not one word!

under Rule 702, the proponent of scientific evidence must

Accordingly, there should always be an objection to the

prove to the trial court by clear and convincing evidence,

Police Romberg Test under Rule 702 and 705(c). Simply

that such evidence-the Police Romberg Test-is relevant.

put: There are no underlying facts or data that make this

824 S.W.2d 568 (Tex.Crim.App.1992). See also Daubert v.

test scientifically reliable. It will not be possible for the State

Merrell Dow Pharmaceuticals, Inc., 509 U.S. 579, 594, 113

to produce evidence to prove any of the three prongs

S.Ct. 2786, 2797 (1993).

required by Kelly.

The Kelly Court held that the trial court must conduct

The question now becomes whether the Police Romberg

a two-part test in considering the admissibility of expert

Test is admissible as non-scientific evidence under Rule

testimony. This two-part test requires that:

701 as a lay opinion. The answer here is a resounding,
“No!” Specifically, the Police Romberg Test does not

1. the proffered expert testimony be reliable; and

meet Rule 401’s definition of relevancy because sway is

2. if the testimony is reliable, the court must then determine

normal for everyone who stands in the test position with

whether, on balance, that testimony might nevertheless be

their eyes closed (i.e., it is not “more probable” or “less

unhelpful to the trier of fact for other reasons (e.g., Texas

probable” that the sway was due to the test position versus

Rule of Evidence 403).

intoxication). Further, any error in time estimation fails for
the same reason because a mere inability to measure
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seconds does not logically make the individual more

Introductory Predicate for Relevance:

probably or less probably impaired mentally or physically.
Arguendo, if it were determined a mis-estimation of time

“Assume for a moment that the chief of police comes to

would be relevant for showing a loss of mental faculties,

you and says, “Mr. Juror, I want you to design a test that

then under Texas Rule of Evidence 105 (a), a limiting

will cause someone to look intoxicated, look impaired, will

instruction should be requested so that the evidence is

cause sway and a loss of balance. In designing this test

not considered for loss of physical faculties. Here, under

would you have:

(b), if the State failed to agree to the limitation, then the
evidence should excluded altogether.

Question to Juror 1
The person’s feet together or apart (at attention

Finally, under Texas Rule of Evidence Rule 403, any Police

or at ease)?

Romberg Test evidence can be excluded even if it is
found to be relevant. This rule provides that “[a]lthough

Question to Juror 2:

relevant, evidence may be excluded if its probative

The person’s arms out horizontally or arms

value is substantially outweighed by the danger of unfair

down touching their sides while their feet are

prejudice, confusion of the issues, or misleading the jury, or

together?

by considerations of undue delay, or needless presentation
of cumulative evidence.”

Question to Juror 3
The person’s head looking straight on or would you

Police Romberg sway evidence absolutely presents

have it tilted back while their feet are together

a danger of “unfair prejudice” because all people

and their arms are by their side?

sway when placed in the Police Romberg Test position.
Moreover, the same is true about time estimation evidence:

Question to Juror 4

There are other innocent factors that easily could cause

When the person’s feet are together, arms at their

a person to mis-estimate time during a DWI investigation

sides, head tilted back, would you have them

(e.g., nervousness; using the wrong measure of one second

stand with their eyes open or eyes closed?”

and repeating it thirty times; distractions such as road noise,
the officer moving about or talking while the subject’s eyes

Of course, the above described test is the Police Romberg

are closed and the subject is trying to count; the fear of

Test. It is an amazing experience to hear and see jurors

being hit by another vehicle with the subject’s eyes closed,

answer these questions. An effective use of juror looping

and so forth).

clearly brings out the folly of the Police Romberg Test. For
example, almost all jurors will say that having a person

THE DEFENSE VOIR DIRE
1. Attacking the Physical Evidence
Undermining the Police Romberg Test starts in the voir dire
process where defense counsel can seize the opportunity
to have the jurors give personal testimony as to the
uselessness of such a test in determining whether or not a
person is intoxicated. Remembering that the gravamen
of the failure of the test occurs when there is sway and/or
a mis-estimation of time, defense counsel can design
questions that cause the jurors to think and to develop
exculpatory reasons to disregard the test and its’ results.
For example, jurors can be asked the following sequence
of questions that shows the test is designed for failure and
that also shows the juror’s knowledge of and experience
with balance and coordination:
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put their feet together will make them less balanced and
will have a tendency to cause sway. They will also say
that keeping one’s arms by their side will enhance the
sway. Further, they will say that sway will be furthered
exaggerated with a head tilt. And finally, not only will the
jurors say that requiring a person to close their eyes during
this test would create a greater sway, but also would
create an imbalance so noticeable that it would make
the person look intoxicated.
Learned defense counsel needs to remember to get
more than a conclusory answer from each juror (i.e., not
just “having your feet together,” or “having your arms by
your side,” or a “yes,” or a “no”). Rather, this is the time
when counsel should ask, “Why do you think that?” In
doing so, the jurors will develop your defensive theme for
you (i.e., that the Romberg creates the appearance of

intoxication). Therefore, counsel should always ask the

not whether the subject can accurately estimate thirty

“Why?” follow-up question.

seconds, but rather, whether the person can accurately
estimate one second. It is this conclusion that the jury must

With the cross-examination of the arresting officer comes

be led to understand and accept.

next follow-up to this defensive theme: The same or similar
preliminary questions are put to the officer. However, note

Counsel can use a ordinary, run-of-the-mill stop watch with

that this time the “why” question should not be asked for

both the jury and the officer in developing the defensive

two reasons: One, because it is not needed and two,

theme. Ideally, with the court’s permission, the stop

because asking such an open-ended question would

watch can be passed along to every odd numbered juror

allow the witness to try to help the prosecution with a

beginning one through eleven, e.g., 1, 3, 5, 7, 9, and 11.

self-serving explanation. The officer will answer the cross-

The best method to do this is to have each juror check of

examination questions one of two ways, either by agreeing

his or her estimation of one second without looking at the

or disagreeing with the jury. Interestingly, where the officer

watch, to then look at the watch and silently remember

agrees, the defensive theme is bolstered. However, where

his or her time, to then clear the watch, and then, pass it

there is disagreement, the defensive theme hits a grand

on to the next odd juror where the sequence is repeated

slam. Indeed, in this scenario, the jury either concludes the

through juror eleven. The jurors should not be immediately

officer is lying or the officer knows nothing about balance

allowed to share their estimates as they each time

or coordination.

themselves because the next odd juror will then apply that
observed performance and gauge a corrected speed to

2. Attacking the Mental

better approximate one second. Also, having every odd

According to proponents of the Police Romberg, a

juror participate in the questioning prevents the adjacent

person’s inability to accurately estimate 30 seconds

juror from seeing the time on the watch and adjusting his

within plus or minus five seconds (25 to 35) with their eyes

performance on estimating one second.

closed is proof of intoxication. Clearly, we do not drive
automobiles with our eyes closed. Moreover, although we

Once this process is complete, counsel should then ask

do subconsciously compute time in relation to distance

the jurors to reveal their individual estimates. Next, counsel

when driving, we do not simply do it for the sake of

simply uses a calculator, a writing tablet, or blackboard

seeing if we can. Indeed, in our everyday adult lives,

to multiply each result by 30. This is done not only to show

there are very few occasions where we are required to

the varied answers, but also to demonstrate the difficulty

estimate thirty seconds or even one second without the

of falling into the twenty-five to 35 second range for all

aid of an electronic or mechanical timer-unless you are

the tested jurors.

a police officer trying to make someone look intoxicated.
It is for this very reason that we are not good at such

Alternatively, when the court will not allow the jurors to

estimations.

personally use the stop watch, counsel can have individual
jurors say “stop” after counsel says “start.” Counsel then

How does the average person compute thirty seconds? The

records the time without sharing it until at least six jurors

answer is that the subject chooses a unit of measurement

have participated. Thereafter, counsel uses the calculator

and then counts it off thirty times. For example, the chosen

in the same manner noted above.

unit may be “one Mississippi”, “one-one-thousand”,
or simply “one.” To fall within the Police Romberg’s

If the arresting officer has not been exposed to this stop

acceptable 10 second range of 25 to 35 seconds, the

watch demonstration before, this technique can also be

correct choice of the unit of measurement is critical. This is

used here in order to further your defensive theme. If the

logically true because whatever the error was in estimating

officer has been previously cross examined with a watch,

one second will be multiplied 30 times. As an example,

it is likely he has learned, or even practiced, how to better

where the unit of mis-estimation is .5, the mis-estimation of

estimate one second. Notwithstanding, if counsel elects to

thirty seconds is fifteen seconds. Other paired examples

cross-examine the officer using the stop watch, either the

of mis-estimation of one second and thirty seconds are:

officer will be outside the twenty-five to thirty-five second

.6/18; .7/21; .8/24; 1.2/36; 1.3/39; 1.4/42 and 1.5/45. Hence,

range or he will be within this range. If the latter occurs,

the real test-and the crux of your defensive theme-is

further examination can be used to illustrate that, unlike
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other jobs, the officer routinely makes the one second
estimation in the administration of the Police Romberg
Test. Stated another way: The officer regularly practices
estimating one second so his ability to be within the
acceptable range should come as no surprise. Counsel
can also compare the officer’s estimation of two seconds
on the HGN test with a real two seconds and get an
accurate measure of the sober officer’s ability to estimate
two seconds. The officer’s mis-estimation can then be
extrapolated to what the mis-estimation would be for

J. Gary Trichter is a partner of the Houston law firm
of Trichter & Murphy, P.C. Mr. Trichter is a former Regent and past Dean for the
National College for DUI Defense. He is presently co-chair of the DWI Committee for the Texas Criminal Defense Lawyers Association and co-author of the
textbook, Texas Drunk Driving Law.

thirty seconds. For example, if an officer actually takes
one second to perform a pass that he estimates to be
two seconds and if he applied this same time estimation
to the Romberg, he would estimate fifteen seconds to be
thirty seconds.
Other comparisons, such as with the way the officer counts
while demonstrating the one-leg stand, can also become
useful tools in discrediting time estimation as any kind of
reliable predictor or indicator of intoxication.

W. Troy McKinney is a partner of the Houston law
firm of Schneider & McKinney, P.C. Mr. McKinney,

CONCLUSION
Dr. Romberg would surely be amazed and disappointed
that his name has become attached to an inaccurate

a former briefing attorney for the First Court of Appeals in Houston, Texas, is a present member of the
Board of Regents for the National College for DUI Defense. He is also co-chair
of the DWI Committee for the Texas Criminal Defense Lawyers Association and
co-author of the textbook, Texas Drunk Driving Law.

and misspelled police head tilt sobriety test. Defense
counsel need not fear the Police Romberg because
once its deficiencies are exposed, not only is the result
undermined, but so to is the credibility of the officer who
administered and relied on it.

endnotes
1

Oddly, the police one part test is misspelled “Rhomberg”. One can only
wonder how a Police Romberg can be accepted within the law enforcement as accurate and reliable where officers cannot even correctly spell the
test name. Some jurisdictions refer to the Police Romberg as the “Modified

Joseph Citron is a Mayo Clinic trained physician in

Position of Attention Test.”

the specialty of ophthalmology. As a board certified
ophthalmologist, Dr. Citron has practiced medicine

2

3

Interestingly, DRE Officers wrongly correlate eye lid tremors with marijuana

in Atlanta, Georgia for over twenty-five years. Ad-

ingestion. Anecdotal use of this observation has been incorporated into the

ditionally, Dr. Citron attended and graduated from Georgia State University

DRE use of the Police Romberg Test. Not surprisingly, there is no scientific

College of Law and is a member of the Georgia Bar Association. He has written

evidence that exists to establish this linkage, and moreover, there is no

several chapters for DUI/DWI law books and lectured at many legal symposia

explanation offered by the NHTSA materials for this association.

on topics related to medicine.

The Texas Rules of Evidence essentially mirror the Federal Rules of Evidence.
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2007.2008 TCDLA Nominating Committee
New Slate of Candidates
directors
name

1st term ends

2nd term ends

county

**Vacant				
1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35
36
37
38
39
40
41
42
43

H. Thomas Hirsch
2008		
Mark S. Snodgrass 		
2010
Fred Stangl
2009		
John S. Young 		
2008
Lynn Ingalsbe
2009		
Larry M. Moore 		
2008
William Reagan Wynn
2008		
Bill Ray
2009		
Paul Conner
2009		
Michael P. Gibson
2008		
Martin L. LeNoir 		
2007
Tom Pappas
2008		
Kenda Culpepper
2008		
Russell Wilson
2009		
Steven R. Green
2008		
John Heath, Jr
2008		
Bobby D. Mims
2008		
Kelly Pace
2009		
William E. Price
2008		
Kerri K. Anderson-Donica
2008		
Samuel E. Bassett 		
2010
John Niland
2009		
John F. Carroll
2008		
Michael C. Gross
2008		
Warren Wolf
2009		
Sam Lock
2009		
Robert Barrera
2009		
John Convery		
2009
George Scharmen
2009		
Constance A. Luedicke
2008		
Juan Ramon Flores
2008		
Sheldon Weisfeld		
2009
James Makin
2008		
Lydia Clay-Jackson
2009		
Jim W. Marcus
2008		
W. Troy McKinney
2008		
Grant M. Scheiner 		
2008
Mike Charlton		
2009
Doug Murphy
2009		
Dan Cogdell
2009		
Jason Butscher
2010		
Danny Easterling
2010		
Jim Darnell
2010		

Ector
Lubbock
Lubbock
Nolan
Taylor
Tarrant
Tarrant
Tarrant
Tarrant
Dallas
Dallas
Dallas
Dallas
Dallas
Henderson
Nacogdoches
Smith
Smith
Lampasas
Navarro
Travis
Travis
Bexar
Bexar
Bexar
Bexar
Bexar
Bexar
Bexar
Nueces
Webb
Cameron
Jefferson
Montgomery
Harris
Harris
Harris
At large
Harris
Harris
Grayson
Harris
Lubbock

district
1
2
3
3
4
4
5
5
5
5
6
6
6
6
6
7
7
7
7
8
8
9
9
10
10
10
10
10
10
10
12
12
12
13
13
14
14
14
14
14
14
4
14
3

associate directors
name
1
2
3
4
5
6
7
8
9
10
11
12
13
14
15

Tip Hargrove
Pat Metze
Tony Vitz
Shawn Paschall
Stephen Baer
James Whalen
Jason Cassel
David Moore
Harold J. Danford
Jim Granberry
Ray Merino
Clay Conrad
Jaime Carillo
Mick Mickelson
Michael Logan Ware

16

Bruce Ponder

1st or 2nd term

county

district

(unexpired term)
2
2
2
2
2
2
2
2
2
2
2
2
1
1

Tom Green		
Lubbock		
Collin		
Tarrant		
Dallas		
Dallas		
Gregg		
Gregg		
Kerr 		
Nueces		
Hidalgo		
Harris		
Kleberg		
Dallas		
Tarrant		

2
3
5
5
6
6
7
7
11
12
12
14
12
6
5

1

El Paso		

1

*New board members are designated in gray.
** No one appointed in this district.

2007.2008 officers
President
Craig Jett

1st Vice-President
Stanley Schneider

Secretary
Lydia Clay-Jackson

President-Elect
H.F. “Rick” Hagen		

Treasurer
Keith Hampton

Past-President
“Robert” Bobby Lerma
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Present Before Piercing: Analyzing the
Presentation Requirement of 18.06(b) as Applied
to Searches of Blood in Light of

Wilson v. Arkansas

by Sarah Roland

Law enforcement officers are routinely
obtaining search warrants for blood
in DWI cases where citizens refuse
some or all of the standardized field
sobriety tests. Although the officers
obtain a warrant for the citizen’s
blood, the warrant is rarely presented
to or served on the citizen at any point
in the process. Typically, the first time
a citizen sees a copy of the warrant
is upon meeting with his lawyer. The
query, therefore, is whether the failure
to present a copy of the warrant to the
citizen before piercing his skin pursuant
to Tex. Code Crim. Proc. Art.18.06(b)
is sufficiently similar to the “knock and
announce” rule as articulated by
Wilson v. Arkansas, 514 U.S. 927, 115
S.Ct. 1914, 131 L.Ed.2d 976 (1995), so
as to require suppression under Tex.
Code Crim. Proc. Art. 38.23
22 VOICE FOR THE DEFENSE January/February 2007

Standing to Challenge the Blood Draw

benefit all concerned.”5 District Judge Guy Jones, of
Texarkana, who was the sole witness when H.B. 2153 was

Under both the Federal and Texas Constitutions an

considered by the House Criminal Jurisprudence Committee

individual has a constitutional right to be secure in his or

and who claimed twelve years of prosecutorial experience,

her “person” against unreasonable searches and seizures.

argued that the purpose of the “bill is to protect the citizens

U.S. Const. amend. IV; Tex. Const. art. I, §9. An accused has

of this State more adequately and the officers conducting

standing to challenge the admission of evidence obtained

the search ... and I don’t think this bill can do anything but

by governmental intrusion only if he had a “legitimate

protect the citizens more adequately.” 6

expectation of privacy in the place invaded.” Richardson
v. State, 865 S.W.2d 944, 948 (Tex.Crim.App. 1993). As there

The legislative history of H.B. 2153 suggests that one catalyst

is a legitimate expectation of privacy in a person’s blood

for its enactment involved a search in Texarkana for what

which is still flowing within his body, the taking of a citizen’s

was believed to be stolen property in Arkansas. According

blood is a search and seizure under Article I, Section 9 of the

to the allegations in a subsequently filed civil lawsuit, officers

Texas Constitution and the Fourth Amendment of the United

searched a building in Texarkana that was both residential

States Constitution. Ferguson v. State, 573 S.W.2d 516, 520

and commercial and purported to act under a warrant

(Tex. Crim. App. 1978) (citing Escamilla v. State, 556 S.W.2d

but neither produced nor served any such document.

796 (Tex.Crim.App. 1977)). Furthermore, if the citizen is in

Responding to the aforementioned search in arguing for

custody, either a warrant must be obtained or the citizen

the passage of H.B. 2153, Judge Jones told the committee,

must consent to the taking of his blood. Id. (citing Smith v.

“[t]o me it’s absolutely horrifying to think that a person with

State, 557 S.W.2d 299 (Tex.Crim.App. 1977)). See also Tex.

a mere statement that he is an officer of the law and with

Transp. Code Ann. §724.013 (Vernon 1999).

a mere statement that he has a right to search someone’s

1

premises has the right to enter anyone’s home or premises

The Genesis of Article18.06(b)

in the State of Texas.”7 Perhaps this is the reason that
Article 18.06(b)’s requirement of presentation of the search

Legislative History

warrant is absolute and is unqualified by any exceptions

In 1981, in the 67th Legislature, Representative Nabors

or conditions.8 Also, considering the underlying purposes

introduced and the Texas Legislature enacted, House Bill

of the presentation requirement and the language of the

2153 (hereinafter “H.B. 2153”), thereby adding subsection

statute9, it is both logical and reasonable to presume that

(b) to Article 18.06 of the Texas Code of Criminal Procedure.2

presentation must occur before the officer gains entry.10

This statutory addition to Texas law codified the longstanding
common law requirement that the officer “give notice of his
purpose” to those whose privacy interests will be affected by
a search or seizure under a warrant.3 Article 18.06(b) provides

The Purposes of Article 18.06(b) and the
Requirement that the Officer Present the
Warrant

that “[o]n searching the place ordered to be searched, an
officer executing a search warrant must present a copy of

Article 18.06(b) and other similar statutes serve several

the warrant to the person present and in possession of the

important purposes. First, they “put the possibly aggrieved

premises if he is present or alternatively to a person present

party on notice of the authority and purported reasons for

and in possession of the place.” (emphasis added). Unlike

the search, and enable him to prepare to contest it if he

§9.51 of the Texas Penal Code , the legislature did not limit

so desires.” Model Code of Pre-Arraignment Procedure

Tex. Code Crim. Proc. Art. 18.06(b) to situations in which

132 (Proposed Official Draft 1975). This purpose may also

force is used to gain entry.

function to reduce the intrusiveness of the search, as

4

ideally, a search warrant will provide assurance that the
The obvious purpose of H.B. 2153 was to tighten the

officer will respect the legal limits of his authority. Also, a

requirements for executing a search warrant and dealing

presentation requirement as is found in Tex. Code Crim.

with property seized during a search. According to the Bill

Proc. Art. 18.06(b), makes it possible for the citizen to “know

Analysis accompanying H.B. 2153, supporters of the bill

that there is color of authority for the search, and that he is

argued that “[i]t provides needed protection and would

not entitled to oppose it by force.” “Possession of a warrant
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by officers conducting an arrest or search greatly reduces
the perception of unlawful, intrusive police conduct” which
may in turn facilitate entry by discouraging resistance.

Interpreting Article 18.06(b)’s Presentation
Requirement In Light of Wilson v. Arkansas
and Applying It To A Search of Blood

Illinois v. Gates, 462 U.S. 213, 236, 103 S.Ct. 2317 (1983).
Further, through the presentation requirement, discouraging

The Fourth Amendment, Wilson, Richards, and Groh

resistance may thereby also provide officer protection and

The Fourth Amendment to the Constitution protects “[t]he

reduce any physical risk to the occupant.

right of the people to be secure in their persons, houses,
papers, and effects, against unreasonable searches and

Addressing Violations of Article 18.06(b)

seizures.” Noting that “at the time of the framing, the

The 1981 legislative action replacing the relatively general

common law of search and seizure recognized a law

requirement of notice with the specific directive to present

enforcement officer’s authority to break open the doors

a copy of the warrant reflects the intent of the legislators

of a dwelling, but generally indicated that he first ought to

that the matter be taken more seriously. Specifically, near

announce his presence and authority,” the Court in Wilson v.

the end of Judge Jones’s statement in support of H.B. 2153,

Arkansas held that the common law “knock and announce”

when asked by Representative Smith whether a violation of

principle “forms a part of the reasonableness inquiry under

18.06(b) by police officers would result in suppression of the

the Fourth Amendment.” 115 S.Ct. 1914, 1915. The Court

evidence, Judge Jones, chief advocate of the bill, stated

further noted that “an examination of the common law of

that “to me, that would be the natural sanction applied to

search and seizure leaves no doubt that the reasonableness

this, the suppression of the evidence.”11 Also, although not

of a search of a dwelling may depend in part on whether

explicitly included in Tex. Code Crim. Proc. Art. 18.06(b),

law enforcement officers announced their presence and

according to the accompanying Bill Analysis of H.B. 2153

authority prior to entering.” Id. at 1916.

“[a] court must grant a motion to suppress if the court finds
that the officer failed to comply with this section.”12

Two years after Wilson, in Richards v. Wisconsin, 520 U.S.
385, 117 S.Ct. 1416, 137 L.Ed.2d 215 (1997), the Court

Therefore, the passage of H.B. 2153 is an implicit legislative

again addressed the magnitude in which unannounced

directive to apply the exclusionary remedy of Article 38.23

entry intrudes on privacy interests protected by the Fourth

to any violations of Article 18.06(b) in order to promote

Amendment. The Court explained that when officers

“the goal of precluding any benefit to the government

announce their presence and purpose it allows the citizen an

flowing from the constitutional violation.” Wilson, 115 S.Ct.

opportunity to comply with the search, thereby avoiding the

1914, 1919 (footnote 4). See also Price v. State, 93 S.W.3d

inevitable destruction of property caused by a forcible entry

358 (Tex.App.— Houston [14th Dist.] 2002, pet. ref’d)

and minimizing the personal privacy intrusion caused by the

(agreeing with the “great weight of authority” that the

search. The court further stressed that “the individual interests

Fourth Amendment actually and appropriately requires

implicated by an unannounced, forcible entry should not

suppression of evidence tainted by violation of Fourth

be unduly minimized” and “are not inconsequential.” Id. at

Amendment requirements for entry to execute a warrant

390 n. 5, 117 S.Ct. at 1421 n. 5.

13

in regard to no-knock entries). After all, the exclusionary
rule is designed to deter police misconduct rather than

Recently, the Supreme Court discussed presentation of

legal errors of judges and magistrates. Illinois v. Krull, 480 U.S.

the warrant in Groh v. Ramirez, 540 U.S. 551, 124 S.Ct. 1284

340, 349-52, 107 S.Ct. 1160, 94 L.Ed.2d 364 (1987). Applying

(2004). Although the main focus of the opinion centered on

the exclusionary remedy to instances where police have

the particularity requirement of the Fourth Amendment, the

obtained a valid search warrant but thereafter fail to present

Court footnoted that “neither the Fourth Amendment nor

a copy of the warrant to the citizen prior to extracting

Rule 41 of the Federal Rules of Criminal Procedure requires

blood would certainly serve to deter the misconduct and

the exercising officer to serve the warrant on the owner

to encourage law enforcement to simply present a copy of

before commencing the search.” Id. at 562, n. 5. However,

search warrants to citizens. Application of the exclusionary

the Court noted that the warrant “‘assures the individual

rule in such instances would serve to fulfill the main purpose

whose property is searched or seized of the lawful authority

of the exclusionary rule.

of the executing officer, his need to search, and the limits of
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his power to search.’” Id. at 561 (internal citations omitted).

issuance and execution).16 After officers have complied with

Texas DWI search warrant cases where the citizen refuses

all of the aforementioned steps necessary for the issuance

some or all of the field sobriety tests can be distinguished

and execution of a search warrant, it is inexplicable and

from Groh because Texas law provides more protection

somewhat perplexing why the officers cannot then simply

than the both the Federal Rules of Criminal Procedure14

take several seconds to present the warrant to the citizen

and the Fourth Amendment by specifically requiring

as the search is commenced. The Supreme Court has held

presentment of the warrant.

that “inconvenience to the officers and some slight delay
necessary to prepare papers and present the evidence

Is “Knock and Announce” the Same as “Present before

to the magistrate” does not justify ignoring the warrant

Piercing?”

requirement. United States v. Gantt, 194 F.3d 987, 1004 (9th

Applying the same common law principles articulated

Cir. 1999) (quoting Johnson v. United States, 333 U.S. 10, 15,

in Wilson and expounded upon in Richards and Groh, it

68 S.Ct. 367, 92 L.Ed. 436 (1948).

logically follows that before an officer is able to break open
a person’s skin to extract bodily fluids, he should also be

Likewise, some inconvenience and slight delay involved in

required to announce his presence and authority for such

presenting a copy of the search warrant to a citizen before

action in the same way as he would prior to entering a house

beginning a search of the citizen’s blood should not justify

absent some countervailing law enforcement interest such

ignoring the presentation requirement of Tex. Code Crim.

as the threat of force or destruction of evidence. It is much

Proc. Art. 18.06(b).17 In fact, considering the underlying

more likely that a citizen will resist the extraction of his blood,

justifications for the presentation requirement articulated

and in doing so risk physical injury to himself and possibly

previously, officers should want to present the warrant to

the nurse and/or officer, in the absence of the presentation

the citizen before attempting to extract the citizen’s blood.

of a warrant. Also, taking a citizen’s blood in the absence

Also, assuming the officers have completely complied with

of presenting a previously obtained warrant creates an

the requirements for the issuance of the search warrant, any

untoward appearance and is arguably unreasonable for

inconvenience or delay in presenting the warrant to the

Fourth Amendment purposes.

citizen prior to taking his blood would, at most, be minimal.
In fact, evidence showed compliance with Tex. Code

In United States v. Stefonek, 179 F.3d 1030, 1035 (7th Cir.

Crim. Proc. Art. 18.06(b) where officers who executed the

1999), Judge Posner agreed that “[t]he purpose of handing

warrant simply identified themselves and read the warrant

the occupant (when present) the warrant, like that of the

to several persons who were present rather than handing

‘knock and announce’ rule, is to head off breaches of

those people a copy of the warrant. Madrid v. State, 595

the peace by dispelling any suspicion that the search is

S.W.2d 106 (Tex.Crim.App. 1979, cert. denied).

illegitimate.” Furthermore, in a situation where a citizen is in
custody and the officer has already obtained the search

Preservation of Error and Harm

warrant before he takes the citizen to the hospital and the

To preserve error the defendant must always object to a

nurse takes his blood, countervailing interests such as the risk

violation of Tex. Code Crim. Proc. Art. 18.06(b). See Flores

of force or the destruction of evidence become moot. In

v. State, 871 S.W.2d 714 (Tex.Crim.App. 1993, cert. denied)

the absence of such countervailing interests, there is nothing

(nothing presented for review on challenge to admission

that prevents the officer from presenting the warrant to the

of blood sample for violation of Tex. Code Crim. Proc. Art.

citizen prior to the taking of his blood.15

18.06(b) where defendant never objected that warrant
had not been properly presented in accordance with

What It Takes to Get the Search Warrant

Tex. Code Crim. Proc. Art. 18.06(b) and trial court did not

In Texas, officers wishing to search a particular place must

rule on that issue). Although ministerial violations of search

first conduct an initial investigation, prepare an affidavit

warrant statutes do not vitiate the search warrant in the

setting forth substantial facts establishing probable cause,

absence of a showing of prejudice, Roberts v. State, 963

appear before a magistrate, obtain a search warrant, bring

S.W.2d 894 (Tex.App.— Texarkana 1998, no pet.), for citizens

copies of the complete warrant to the search, and execute

who have had their skin pierced and their blood taken

the warrant within three days (exclusive of the days of

without the presentation of a valid search warrant, the
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resulting prejudice is the subsequent admission of the blood

9

Article 18.06(b) provides that presentation of the warrant shall occur “[o]n search-

alcohol test result at their trial and the inevitable anxiety and

10

Although discussing entering a building rather than piercing the epidermis, in Brown

ing the place ordered to be searched.”

concern that is certain to result absent a lawful showing of

v. State, the Waco Court of Appeals held that the State must show compliance

authority.

with the announcement requirement “before the forcible entry is attempted.”
115 S.W. 3d 633 (Tex.App.—Waco 2003, no pet.).
11

Hearing on Tex. H.B. 2153, 67th Leg., R.S. Before the House Comm. on Criminal
Jurisprudence, 67th Leg. (April 1, 1981) (tape recording available from House

The Supreme Court has found that a part of the Fourth

Research Organization).

Amendment reasonableness inquiry is whether police

12

House Study Group Bill Analysis Tex. H.B. 2153, 67th Leg., R.S. (April 28, 1981).

officers knock and announce their presence. Similarly,

13

Article 38.23(a) provides that “no evidence obtained by an officer or other person
in violation of any provision of the Constitution or laws of the State of Texas, or of the

in a search for blood, part of the reasonableness inquiry

Constitution or laws of the United States of America, shall be admitted in evidence

should be whether the officer has presented the warrant in

against the accused of any criminal case.” (emphasis added). The good faith
exception to the exclusionary rule found in Article 38.23(b) would not be relevant

accordance with Tex. Code Crim. Proc. Art. 18.06(b) as the

assuming there is no error on the part of the judiciary and that the warrant is valid.

underlying purposes of the knock and announce rule and
the requirement of presentation of the warrant under Tex.

The good faith exception is not relevant where the violation lies in the execution
of the warrant, not the validity of the warrant.
14

Whereas Federal Rule of Criminal Procedure 41(f)(3) provides that “[t]he officer

Code Crim. Proc. Art. 18.06(b) are the same: Both provide

executing the warrant must: (A) give a copy of the warrant and receipt for prop-

notice of the authority and purported reasons for the search,

erty taken to the person from whom, or from whose premises, the property was
taken; or (B) leave a copy of the warrant and receipt at the place where the

both function to reduce the intrusiveness of the search,

officer took the property,” Article 18.06(b) is more specific in its direction that the
“officer executing the warrant shall present a copy of the warrant to the owner

and both indirectly provide officer protection and lessen
the risk of physical injury to the citizen. As established by

of the place, if he is present.” (emphasis added).
15

In Wilson, 514 U.S. 934, 115 S.Ct. at 1918, the Court noted that “[t]he Fourth Amendment’s flexible requirement of reasonableness should not be read to mandate a

legislative history, a violation of the presentment requirement

rigid rule of announcement that ignores countervailing law enforcement interests.”

of Tex. Code Crim. Proc. Art. 18.06(b) requires suppression

It should also be noted that a DWI search warrant case where the defendant is

under Tex. Code Crim. Proc. Art. 38.23, and by requiring

already in custody is readily distinguishable from the felony search warrant drug
cases where countervailing law enforcement interests, such as immediate destruc-

the presentation of a warrant prior to a search, there is a

tion of evidence and threat of force, are more likely to be placed in jeopardy if the

reasonable balance between the legitimate needs of law

officers fail to announce their presence and present the search warrant. Although

enforcement and fundamental notions of individual privacy

the amount of alcohol in the blood dissipates with the passage of time, it cannot

and personal security under the Fourth Amendment.18

immediately vanish like the flushing of drugs.
16

Tex. Code Crim. Proc. Art. 18.01 - 18.07.

17

See Miller v. United States, 357 U.S. 301, 309-310 (1958) (holding that “the burden
of making an express announcement” prior to executing a search warrant “is

endnotes
1

A specimen may not be taken if a person refuses to submit to the taking of a

certainly slight”). Although there is no case that has directly addressed this issue,

specimen designated by a peace officer except as provided by Tex. Transp. Code

assuming the recently typical total refusal facts (that the officers have obtained

Ann. §724.012(b) (Vernon 1999), which requires “the taking of a specimen of the

a valid search warrant prior to the taking of the defendant’s blood), it is arguably

person’s breath or blood if: (1) the officer arrests the person for an offense under

even more unreasonable to refuse a specific request from the defendant to furnish

Chapter 49, Penal Code, involving the operation of a motor vehicle or watercraft;

the warrant at the outset of the search when the defendant poses no threat to the
officers’ safety and effective performance of their mission.

(2) the person was the operator of a motor vehicle or a watercraft involved in an
accident that the officer reasonably believes occurred as a result of the offense;

18

According to Barker v. Wingo, 407 U.S. 514, 92 S.Ct. 2182 (1972), of the four factors

(3) at the time of the arrest the officer reasonably believes that as a direct result

the Court takes into consideration in assessing whether a speedy trial violation

of the accident: (A) any individual has died or will die; or (B) an individual other

under the Sixth Amendment has occurred, one such factor is prejudice to the

than the person has suffered serious bodily injury; and (4) the person refuses the

defendant. Under the prejudice prong of the balancing test, the Court assesses

officer’s request to submit to the taking of a specimen voluntarily.” By enacting

the prejudice “in the light of the interests of defendants which the speedy trial

§724.012(b), the Texas legislature has made the exigency exception in Schmerber v.

right was designed to protect.” Id. at 532, 2193. One such interest the right was

California, 384 U.S. 757, 86 S.Ct. 1826, 16 L.Ed.2d 908 (1966) inapplicable (upholding

designed to protect was the need to “minimize the anxiety and concern of the

the extraction of blood on the basis of a “clear indication” that the search would

accused.” Id. The argument that the defendant is prejudiced by “anxiety and

result in an acquisition of seizable material (evidence of intoxication), the court

concern” can also be made in relation to a failure to present a warrant prior to

noted that “[t]he officer in the present case, however, might reasonably have be-

drawing blood under Article 18.06(b)

lieved he was confronted with an emergency, in which delay necessary to obtain
a warrant, under the circumstances threatened the destruction of evidence”).
2

Tex. H.B. 2153, 67th Leg., R.S. (1981) (as filed on March 13, 1981).

3

Tex. Crim. Proc. Code Ann. art. 315 (1856). After the 1965 revision, this became
Article 18.16, and from 1973 until 1981, it was Article 18.06(b).

4

Tex. Penal Code Ann. § 9.51 (Vernon 1974) (addressing when an officer is justified
in using force to make an arrest or execute a search warrant).

5

House Study Group Bill Analysis Tex. H.B. 2153, 67th Leg., C.B. (April 28, 1981).

6

Hearing on Tex. H.B. 2153, 67th Leg., R.S. Before the House Comm. on Criminal
Jurisprudence, 67th Leg. (April 1, 1981) (tape recording available from House
Research Organization).

7

Id.

8

The language of Article 18.06(b) indicates that the provision is mandatory rather
than permissive as the statute uses the word “shall.”
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Sarah received her B.A. in English Literature from
Baylor University and her J.D. from Texas Tech
University School of Law in May 2006. While at
Texas Tech, the Lubbock Criminal Defense Lawyers
Association awarded Sarah the Clifford W. Brown
Award for excellence as a student attorney in the
Texas Tech Criminal Justice Clinic which was taught
by David Guinn. She also received the Outstanding
Clinic Student Award from the Clinical Legal Education Association and Excellence for the Future
Award for achievement in Advanced Criminal
Law from the Center for Computer-Assisted Legal
Instruction. Sarah currently works for Jackson & Hagen in Denton, Texas.

TEXAS COURT OF CRIMINAL APPEALS’
AMENDED RULES FOR THE APPOINTMENT OF ATTORNEYS
AS COUNSEL UNDER
TEXAS CODE OF CRIMINAL PROCEDURE ARTICLE 11.071 §2(d)
Per Curiam.
ORDER
The following rules are adopted by the Court of Criminal Appeals regarding the appointment of attorneys as counsel under
TEX. CODE CRIM. PROC. art. 11.071, §2(d):
1. The Court of Criminal Appeals will maintain a list of those attorneys eligible for appointment by the convicting court
forpurposes of representing an applicant on an initial application for writ of habeas corpus under art. 11.071. The list
will provide the name, address, telephone number, and administrative judicial region from which an attorney will accept
appointments.
2. The convicting court will appoint an attorney from the list of eligible attorneys maintained by the Court of Criminal
Appeals.
3. Those attorneys seeking to be added to the list of attorneys eligible for appointment under art. 11.071, shall complete and
submit an Application for Appointment as Counsel pursuant to art. 11.071, to the Court of Criminal Appeals. Counsel
will be notified by the Court of Criminal Appeals of eligibility for appointment. Any attorney seeking to be removed
from the list of those eligible for appointment shall make a written request to the Court of Criminal Appeals.
4. An attorney on the list of attorneys eligible for appointment under art. 11.071, shall exhibit continued proficiency and
commitment to providing quality representation to defendants in death-penalty cases.
5. An attorney on the list of attorneys eligible for appointment under art. 11.071, shall certify, on a biennial basis, that
he has completed a minimum of six hours of CLE devoted to the law and practice of writs of habeas corpus, with an
emphasis on death-penalty cases.
6. Attorneys on the list of attorneys eligible for appointment under art. 11.071, have a continuing duty to report to the
Clerk of the Court of Criminal Appeals (1) a finding by any federal or state court of ineffective assistance of counsel
during any criminal case, or (2) a public disciplinary action by any federal or state licensing authority. Such an attorney
shall notify the Court within thirty days of any such finding or action.
7. The Court of Criminal Appeals may at any time, by majority vote, remove an attorney from the list of attorneys eligible
for appointment under art. 11.071, if it determines that the attorney has: (1) in any application for writ of habeas corpus
filed in the trial court or forwarded to this Court exhibited substandard proficiency in providing quality representation
to defendants in death-penalty cases; (2) been found by any federal or state court to have rendered ineffective assistance
of counsel in any criminal case; (3) engaged in a practice of unprofessional or unethical behavior; or (4) failed to inform
this Court of reportable actions under section 6 of these rules.
8. There is no appeal from the Court’s discretionary decision to remove an attorney from the list of attorneys eligible
for appointment under art. 11.071. However, an attorney may request reconsideration within 15 days of receipt of the
Court’s removal notice. If an attorney is removed from the art. 11.071 appointment list, that attorney may reapply for
appointment to the list after twenty-four months. An attorney who reapplies must demonstrate that his current level of
proficiency, effectiveness and professionalism as defense counsel meets the required standards in all respects (see 6(1),
(2), (3), and (4) above), and the attorney must certify that, since the time of his removal from the list, he has handled at
least three non-deathpenalty writs of habeas corpus. He shall submit copies of the materials he has filed in those cases
with the Clerk of the Court of Criminal Appeals.
9. The convicting court may not appoint an attorney as counsel if the attorney represented the applicant at trial or on
direct appeal unless (1) the applicant and the attorney request the appointment on the record, and (2) the convicting
court finds good cause to make the appointment.
10. The list of those attorneys eligible for appointment by the convicting court shall be available from Louise Pearson, Clerk,
Court of Criminal Appeals, P. O. Box 12308, Capitol Station, Austin, Texas, 78711 and shall be posted on the Court’s
website at www.cca.courts.state.tx.us.
11. Upon receiving notice of an appointment by the convicting court, the Court of Criminal Appeals will promptly notify
the convicting court whether the appointment is approved or rejected.
12. These rules become effective on December 15, 2006.
IT IS SO ORDERED THIS THE 11th DAY OF DECEMBER, 2006.
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The Power of Sharing Stories

T

The Beginning of a New Column

by Samuel E Bassett

he job of a criminal defense lawyer can be difficult. We are often faced with
difficult clients, tough facts, and unforgiving prosecutors. We juggle tight court
schedules, office overhead, and demands of clients who are often unreasonable.

These tensions can take their toll on our personal lives. Unfortunately, we often fail to take the time to
decompress in healthy ways. Indeed, our profession is prone to alcoholism, “workaholism,” and many
other

“-isms” as we find ways of dealing with stress. On the other hand, our work can also involve seeing

our clients and ourselves in truly hilarious situations. Sometimes, it does us good to lighten up and take time
to have a good laugh about it all.
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It is my belief that part of the joy of practicing law involves

Ms. Kocurek: xxxx, do you see the man whose

sharing stories about our experiences with each other. At

penis was exposed as you were walking home

my firm, we have a tradition of talking and laughing at the

from school with your friend?

end of many work days. I have found it very important for
my mental health to share funny moments with colleagues

Child: Yes ma’am

and partners. Though we often deal with tragic situations,
there is much to laugh about in many instances, including

Ms. Kocurek: Would you please point him out to

ourselves. In doing so, some of that ever present pressure

the court?

is released and we can smile, be better parents, spouses,
and contributing members of our communities.

Child: He’s the man seated over there who is
writing with the red pen.

This column is a solicitation. I want you to send me your
stories. Ideally, the stories should be transcripts from

[Ms. Bailey looked at me with wide eyes. Mr.

hearings in which something funny took place or a brief

Smith sighed heavily.]

moment outside the courtroom that caused you to stop in
your tracks with a long laugh. The material should not be

Ms. Kocurek: Please let the record reflect that

lengthy or involve personal ridicule. Since our publication

xxxx has identified Mr. Smith.

goes to judges across the state now, you may get indicted
if too much time is spent making fun of our brethren on

Judge Moore: No ma’am, the record will not

the bench so be careful.

reflect that the witness has identified Mr. Smith,
the record will reflect that the witness has

For the time being, I am going to administer this process

identified Mr. Bassett.

and will be nothing more than a conduit to see that your
stories are printed in The Voice. Perhaps in the process, we

Over the course of the next few questions, the prosecutor

can all have a laugh and relax a little bit before we march

was unable to get the child witness to change her answer

over to the courthouse for another day of representing

and a decision was made by Ms. Bailey not to ask any

the citizen accused.

questions of the victim with the hope that a sufficiency
challenge on appeal might be upheld. Unfortunately, Mr.

For starters, I will share a story from a 1997 bench trial of

Smith had given a written and detailed confession which

mine.

nullified such a claim on appeal.

I was before the Hon. Fred Moore in Travis County and my

After this, my co-counsel never looked at me quite the

client (I’ll call him “Mr. Smith”) was accused of flashing

same. Fortunately, I do not have to register as a sex

children (Indecency by Exposure) as they walked home

offender and am permitted to reside with my children.

from an elementary school in Austin. Mr. Smith was not a
particularly attractive fellow and he brought his Bible to

Please send me your stories and excerpts so we can take

court on a daily basis (reminding me of Doug Tinker’s truism

some time each month to laugh as we attempt to do

– “if a religious person calls a criminal defense lawyer, a

our best in representing the accused. Send your stories/

child has been molested”).

excerpts to me either via email to sbassett@mbfc.com or
to my address at 1100 Guadalupe, Austin, Texas 78701.

I was seated in the middle chair as my associate, Kellie

Make sure you make the subject line of your email and/or

Bailey, took the lead chair for purposes of cross examining

the memo portion of your letter “TCDLA Stories.”

the 10 year old child/victim. As is my habit, I was taking
my trial notes with a red pen. The prosecutor was Julie
Kocurek, now the judge of the 390th Judicial District Court
in Travis County. Ms. Kocurek was asking questions of the
child/victim and I will paraphrase the exchange:

Sam Bassett is a partner with Minton, Burton, Foster & Collins in Austin, Texas.
He is board certified in criminal law (1994), serves on the District 9A Grievance
Committee, the TCDLA board of directors, and is a frequent speaker on numerous criminal law topics for TCDLA. He is a graduate of the University of Texas
School of Law (1988).

January/February 2007 VOICE FOR THE DEFENSE 29

NO.
THE STATE OF TEXAS				

§

			

IN THE ___________ COURT

§
V.				

		

§

						

OF

§
JOHN DOE					

§

			

___________ COUNTY, TEXAS

DEFENDANT’S BRIEF IN SUPPORT OF DEFENDANT’S
MOTION TO SUPPRESS EVIDENCE
TO THE HONORABLE JUDGE OF SAID COURT:
Defendant, JOHN DOE, submits the following in support of the Defendant’s Motion to Suppress Evidence,
which was respectfully submitted to this Court on October 8, 2003. An evidentiary hearing was held on January 20,
2004 regarding said suppression motion.
Procedural History
The Defendant allegedly committed the offense which is subject of Cause No. ___________ on October 26,
2001. The Defendant was indicted in cause number ___________ for the offense of Intoxication Manslaughter on
February 27, 2002. Defendant was re-indicted in cause number ____________ on March 11, 2003 for the offenses
of Manslaughter, Intoxication Manslaughter and Aggravated Assault.
Statement of Facts
On October 26, 2001, officers with the Lubbock Police Department responded to a traffic accident at 38th
Street and University. (R.R., 27). Upon arrival, Officer Scott observed a Ford Mustang lying inverted in the front yard
of 2501 38th Street. Id. The Mustang was alleged to have been driven by the Defendant. (R.R., 31). There were several
people at the scene of the accident already, and three of the people that were in the Mustang, including the Defendant,
were sitting on the ground with injuries. (R.R., 30). The fourth passenger of the Mustang was trapped face down
under the overturned vehicle. (R.R., 29). EMS arrived shortly after Officer Scott, and transported the Defendant to
UMC. (R.R., 31). Officer Scott assisted in the preliminary investigation at the scene, and determined the nature of
the accident. (R.R., 28-29). He then went to the hospital in order to make contact with the Defendant. (R.R., 31)
Prior to Officer Scott’ s arrival at the hospital, he had not had any interaction with the Defendant. (R.R., 44)
When initial contact was made with Defendant, Officer Scott smelled a moderate odor of alcohol. (R.R., 45). Officer
Scott also testified that he did not notice anything peculiar about his speech, and Defendant was able to answer his
questions coherently and intelligently. (R.R., 47).
Officer Scott gave the Defendant the option to give a blood specimen, by reading to him the DIC-24 form.
(R.R., 36). Defendant initially refused. (R.R., 38). Officer Scott then told Defendant that, under the circumstances,
taking a blood specimen was mandatory. (R.R.39). After being told this by Officer Scott, Defendant submitted and
agreed to provide a blood specimen. (R.R., 39) . Prior to this conversation, Officer Scott did not perform any field
sobriety tests on Defendant. (R.R, p. 48). Officer Scott then instructed hospital employee Elizabeth A. Sheppard, a
R.N., to draw a mandatory blood sample from the Defendant. (R.R., 41). The specimen was taken and the Defendant
was admitted into the hospital. According to Officer Scott’ s report, the Defendant was also released pending the filing
of charges having never left the hospital.
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Argument
It is unclear whether Officer Scott’s intent was to procure Defendant’s blood sample under §724.012(b) of
the Texas Transportation Code or under §§724.011, 724.012(a) and 724.015 of the Transportation Code. However,
under either proposition, said sample was obtained illegally.
First, §724.012(b), Texas Transportation Code (Taking of Specimen), provides:
A peace officer shall require the taking of a specimen of the person’s breath or blood if:
(1)

the officer arrests the person for an offense under Chapter 49, Penal Code,
involving the operation of a motor vehicle or a watercraft; (emphasis added)

(2)

the person was the operator of a motor vehicle or a watercraft involved in an
accident that the officer reasonably believes occurred as a result of the
offense; (emphasis added)

(3)

at the time of the arrest the officer reasonably believes that a person has
died or will die as a direct result of the accident; and

(4)

the person refuses the officer’s request to submit to the taking of a
specimen voluntarily (emphasis added)

Moreover, §724.012(a), Texas Transportation Code, provides:
One or more specimens of a person’s breath or blood may be taken if the person is arrested and at the request of a
peace officer having reasonable grounds to believe the person:
(1) while intoxicated was operating a motor vehicle in a public place, or a
watercraft; or
(2) was in violation of §106.041, Alcoholic Beverage Code.
Additionally, regarding implied consent, §724.011(a), Texas Transportation Code, provides:
If a person is arrested for an offense arising out of acts alleged to have been committed while the
person was operating a motor vehicle in a public place, or watercraft, while intoxicated, ... the person
is deemed to have consented, subject to this chapter, to submit to the taking of one or more specimens
of the person’s breath or blood for analysis to determine the alcohol concentration or the presence in
the person’s body of a controlled substance, drug, dangerous drug, or other substance.
Finally, an officer must read the warnings described in §724.015 of the Texas Transportation Code when
attempting to obtain a blood or breath sample from a DWI arrestee. This statutory provision allows a blood or
breath specimen by consent only, and the Defendant has the option to refuse to submit the sample.
Regardless of which statutory provision Officer Scott proceeded under, the Defendant must be first
placed under arrest in order for blood sample to be legally taken, either with or without consent. Torres v. State held
that “an investigative detention. . . may be founded upon a reasonable, articulable suspicion while an arrest ... must
be supported by probable cause.” 50 S.W.3d 89, 94 (Tex. App.-Fort Worth, 2001, no pet.). Indeed, it is well settled that
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a warrantless arrest must be based on probable cause, and that a “totality of the circumstances” test is undertaken to
determine whether probable cause exists. Amores v. State, 816 S.W.2d 407, 413 (Tex. Crim. App. 1991). “Probable cause
exists where the facts and circumstances within the officer’s knowledge and of which he has reasonably trustworthy
information are sufficient in themselves to warrant a man of reasonable caution in the belief that a particular person
has committed or is committing an offense.” Id.
In the case at bar, Officer Scott arrested the Defendant for an offense under Chapter 49 of the Penal
Code prior to establishing probable cause. Although reasonable suspicion to detain the Defendant may have existed,
no further investigative action was taken to establish probable cause for a Chapter 49 offense.
In Domingo v. State, an officer had a consensual conversation with the Appellant in a public area. The
officer noticed a strong odor of alcohol, but no abnormalities in a suspect’s speech or eyes before detention, as well as
no sight of suspect drinking an alcoholic beverage. 82S.W.3d 617, 621-622 (Tex. App.--Amarillo 2002, no pet). Upon
the argument that no reasonable suspicion existed, the court did not find articulable facts “which could have led a
reasonable officer to suspect appellant of public intoxication other than the strong odor of alcohol, about which the
[officer] testified on which he based his suspicion.” Id. In essence, the odor of alcohol alone is not even enough to
arrest a person for the Class C misdemeanor offense of Public Intoxication.
Furthermore, in Booty v. State, the court held that a “strong odor of alcohol” coupled with involvement in
a auto accident gave rise to reasonable suspicion to detain a suspect and investigate further. No. 01-00-01088-CR
(Tex. App.-Houston [1st Dist.] May 16, 2002, no pet.) (Not designated for publication), 2002 Tex. App. WL 992394
(emphasis added).
The facts in Booty involve a car accident between the Appellant and an informant. The Appellant fled the
scene and informant called a dispatcher. Id at 1. An officer was dispatched to the location of the suspect. Id. After
smelling a strong odor of alcohol on the Appellant, the officer administered field sobriety tests, which the Appellant
failed. Id.
The court held that information that the Appellant left the scene of an accident, in addition to “strong odor of
alcohol” gave rise to reasonable suspicion to detain the Appellant. Id at 4. However, only after additional information
became known to the officer, including failed field sobriety tests and an admission from the Appellant that he had
consumed six to eight beers that evening, was probable cause established. Id.
The court in State v. Brabson expands on this issue by stating that the test for a warrantless arrest is based
on “surrounding facts and circumstances that must provide probable cause to conclude that the person arrested has
committed or is committing an offense.” 899 S.W.2d 741, 747 (Tex. App.-Dallas 1995), aff ’d by State v. Brabson, 976
S.W.2d 182 (Tex. Crim. App. 1998). Additionally, “an investigating officer’s hunch, suspicion, or good-faith perception
are not sufficient enough, standing alone, to constitute probable cause for an arrest.” Id.
In the case at bar, the only information known to Officer Scott prior to the arrest was that someone had
died in an auto accident, Defendant was allegedly driving the vehicle in question, and he smelled a “moderate odor
of alcohol” on Defendant’s breath. (R.R., p. 35). Based solely on these facts, only reasonable suspicion existed, no
probable cause. Officer Scott failed to offer or administer any field sobriety tests whatsoever, although he had the
opportunity to do so. If he felt Defendant were unable to physically perform some of the tasks, other tasks, such as
the HGN or recitation of the alphabet could have been easily and quickly performed. However, because Officer Scott
did not attempt to investigate further, probable cause was not established.
As probable cause was never established by Officer Scott prior to the arrest, the blood sample was taken
illegally, and it inadmissible under Article 38.23, Texas Code of Criminal Procedure.
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In pertinent part, Article 38.23(a) provides:
No evidence obtained by an officer or other person in violation of
any provisions of the Constitution of law of the State of Texas, or
of the Constitution or laws of the United States of America, shall be
admitted in evidence against the accused on the trial of any criminal case.
In conclusion, because Officer Scott illegally arrested the Defendant, and subsequently illegally seized
the Defendant’s blood sampple, the test results of said blood sample should be suppressed as it was a product of
an illegal seizure in violation of the state and federal constitutions, and, in violation Article 38.23, Texas Code of
Criminal Procedure.

Respectfully submitted,

CERTIFICATE OF SERVICE
This is to certify that on February 6, 2004, a copy of Defendant’s Motion and Brief in Support of Defendant’s
Motion to Suppress Evidence was delivered to the Criminal District Attorney of Lubbock County, Texas.
___________________________________________
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Cynthia Hampton

We are pleased to announce that Bryan Owens has joined us as a co-editor of the SDR.
Bryan grew up in Ore City, Texas and Warwick, Rhode Island. He graduated in 1999
from Harvard University with a bachelor’s degree in Government. Bryan attended
Loyola University School of Law in New Orleans. During law school, he clerked for
Chief Judge Ginger Berrigan of the United States District Court for the Eastern District
of Louisiana. Bryan practices criminal law and civil litigation in Dallas. Please welcome
Bryan when you see him in court or at a seminar and thank him for contributing his
time and effort to TCDLA. Contact him at bryan@owenslawfirm.net.

SUPREME COURT
Cert. to 9th Circuit – Reversed
OK for family members to wear buttons bearing deceased victim’s image to trial.
Carey v. Musladin, __U.S.__ 127 S. Ct. 649, 166 L. Ed 2d 482(2006); Opinion: Thomas;
concurrences: Stevens, Kennedy & Souter.
Tim Crooks

Bryan Owens

Musladin was convicted by a jury of first-degree murder. Prior to trial, he had moved
unsuccessfully for an order preventing the victim’s family members from wearing buttons
displaying the victim’s image. The victim’s family members sat on the front row of the
spectators’ gallery wearing the buttons. The California COA, applying the test for inherent
prejudice articulated in Holbrook v. Flynn, 475 U.S. 560 (1986), concluded the buttons had not
“branded defendant ‘with an unmistakable mark of guilt’ in the eyes of the jurors” because
the jury was not likely to have perceived anything but the normal grief felt upon the loss of
a family member. The federal district court denied relief, but granted a COA. Ninth Circuit
reversed and granted relief, finding the buttons did inherently prejudice the jury under the
inherent prejudice rules established by Flynn and Williams v. Taylor, 529 U.S. 362 (2000).
Held: Reversed. The 9th Circuit erred when it held the buttons were inherently prejudicial. Flynn and Williams are not on point because they involved government-sponsored
practices. However, the present case involves private conduct in a courtroom and current
jurisprudence regards this as an as-yet unresolved open question and the test for inherent
prejudice in Flynn and Williams was expressly applicable only to state actions. In the absence
of any Court ruling on the matter, the Court refused to hold the state court unreasonably
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applied clearly established federal law, which is the standard
required to grant habeas relief.
Cert grants:

Cert. to 9th Cir.
Gonzales v. Duenas-Alvarez, (Sept. 26, 2006) (No. 05-1629)
(granting cert. to Duenas-Alvarez v. Gonzales, 176 Fed. Appx.
820 (9th Cir. 2006))

Cert. to 5th Circuit:
Panetti v. Quarterman, (January 5, 2007) (No. 06-6407), grant‑
ing cert. to Panetti v. Dretke, 448 F.3d 815 (5th Cir. 2006)

Issue: Does the term “theft offense,” which is an “aggravated
felony” under the Immigration and Nationality Act, 8
U.S.C. 1101 (a)(43)(G), include aiding and abetting?

Issue: Is it unconstitutional to execute an individual who is
factually aware of the reason he faces execution, but because
of mental illness has a delusion about the state’s actual
reason for putting him to death?

Cert. to 11th Cir.
Scott v. Harris, (Oct. 27, 2006) (No. 05-1631) (granting cert. to
Harris v. Coweta County, 433 F.3d 807 (11th Cir. 2005))

Attorneys: Keith Hampton, Michael Gross, Greg Wiercioch.
Summary (from SCOTUSblog): Doctors who examined Scott
Louis Panetti found him to have a mental disorder, although
they concluded that he knew he was to be executed after killing
his wife’s parents. But the doctors concluded that Panetti had
a personal belief that he was going to be put to death by the
state because he was “preaching the gospel” and that the “forces
of evil” were set against him. His lawyers claim that he is too
mentally unstable to be executed without violating the Eighth
Amendment ban on cruel and unusual punishment. The ap‑
peal is supported by the National Alliance for the Mentally Ill.
It and Panetti’s petition argue that the lower court decision in
his case runs against the Supreme Court’s 1986 decision in Ford
v. Wainwright barring the execution of the mentally ill.
Cert. to 9th Cir.
Schriro v. Landrigan, (Sept. 26, 2006) (No. 05-1575) (granting
cert. to Landrigan v. Schriro, 441 F.3d 638 (9th Cir. 2006)
Issues: In light of the highly deferential standard of review
required under the AEDPA, did the Ninth Circuit err by
holding that the state court unreasonably determined the
facts when it found that capital habeas petitioner “in‑
structed his attorney not to present any mitigating evidence
at the sentencing hearing”? Did the Ninth Circuit err by
finding that the state court’s analysis of capital habeas
petitioner’s ineffective assistance of counsel claim was
objectively unreasonable under Strickland v. Washington,
466 U.S. 668 (1984), notwithstanding the absence of any
contrary authority from this Court in cases in which (a)
the defendant waives presentation of mitigation and im‑
pedes counsel’s attempts to do so, or (b) the evidence the
defendant subsequently claims should have been presented
is not mitigating?

Issues: Is a law enforcement officer’s conduct “objectively
reasonable” under the Fourth Amendment when the officer
makes a split-second decision to terminate a high-speed
pursuit by bumping the fleeing suspect’s vehicle with his
push bumper, because the suspect had demonstrated that
he would continue to drive in a reckless and dangerous
manner that put the lives of innocent persons at serious
risk of death? At the time of the incident, was the law sup‑
porting police liability for this incident “clearly established”
when neither this Court nor any circuit court, including the
Eleventh Circuit, had ruled that the Fourth Amendment is
violated when a law enforcement officer uses deadly force
to protect the lives of innocent persons from the risk of
dangerous and reckless vehicular flight?
Cert to 8th Cir.
Claiborne v. United States, (Nov. 3, 2006) (No. 06-5618) (grant‑
ing cert. to United States v. Claiborne, 439 F.3d 479 (8th Cir.
2006))
Issues: Was the district court’s choice of below-Guidelines
sentence reasonable? In making that determination, is it
consistent with United States v. Booker, 543 U.S. 220 (2005),
to require that a sentence which constitutes a substantial
variance from the Guidelines be justified by extraordinary
circumstances?
Cert. to 4th Cir.
Rita v. United States, (Nov. 3, 2006) (No. 06-5754) (granting
cert. to United States v. Rita, 177 Fed. Appx. 357 (4th Cir. 2006)
(unpublished))
Issues: Was the district court’s choice of within-Guidelines
sentence reasonable? In making that determination, is
it consistent with United States v. Booker, 543 U.S. 220
(2005), to accord a presumption of reasonableness to
within-Guidelines sentences? If so, can that presumption
justify a sentence imposed without an explicit analysis by
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the district court of the 18 U.S.C. §3553(a) factors and any
other factors that might justify a lesser sentence?

FIFTH CIRCUIT
State felony not predicate for firearms offense.
United States v. Chenowith, 459 F.3d 635 (5th Cir. 2006)
						
Under 18 U.S.C. §921(a)(20), defendant’s prior Ohio felony
conviction could not serve as the predicate offense for his
prosecution as a felon in possession of a firearm in violation
of 18 U.S.C. §922(g)(1), because (1) defendant’s three key civil
rights (the right to vote, the right to hold elective office, and
the right to serve on a jury) had been restored with respect to
that conviction by a Final Release and Restoration certificate
issued by the Ohio Adult Parole Authority, and (2) because the
certificate of release and restoration did not expressly prohibit
defendant’s possession of firearms.
4th Amendment not violated by passenger’s detention.
United States v. Estrada, 459 F.3d 627 (5th Cir. 2006)
Driver’s and passenger’s continued detention did not violate the
Fourth Amendment where, before the purpose of the initial,
valid traffic stop had ended, the police acquired reasonable
suspicion that defendants were transporting drugs in a hidden
compartment in their truck’s gas tank; their consent to search
was thus not tainted by any antecedent constitutional violation
and was otherwise voluntary; accordingly, district court did not
err in denying defendants’ motion to suppress.
Defendant validly waived counsel at revocation hearing.
United States v. Hodges, 460 F.3d 646 (5th Cir. 2006)
In order for a defendant validly to waive his right to counsel
in a revocation proceeding under Fed. R. Crim. P. 32.1(b)(2),
although the waiver need not meet the formal requirements
required by the Sixth Amendment, the waiver must be know‑
ing and voluntary as demonstrated either through a colloquy
with the district court, or by the totality of the circumstances,
or both; here, the totality of the circumstances, including the
colloquy with the court, indicated that defendant’s waiver of
his right to counsel and his decision to proceed pro se were
knowing and voluntary; particularly, the 5th Circuit noted, (1)
defendant was aware of the nature of the charges against him
and the penalty he faced; (2) defendant had been warned by
the district court and his own counsel that self-representation
was not in his best interest; (3) defendant was familiar with the
criminal process and the rights and procedures surrounding
revocation; (4) former counsel had prepared for the revocation
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hearing and remained available to assist defendant throughout
the proceeding (and, in fact, the defendant did consult with
counsel at several points during the proceeding); and (5) there
was no evidence of coercion, gamesmanship, or improper forces
at play in defendant’s decision to represent himself.
Right to counsel had not attached to capital murder charge
at time of interrogation.
Henderson v. Quarterman, 460 F.3d 654 (5th Cir. 2006)
Capital habeas petitioner’s claims of ineffective assistance of
counsel failed because, at the relevant times, her Sixth Amend‑
ment right to counsel had not attached for the capital murder
offense for which she was ultimately tried, convicted, and
sentenced to death; although her right to counsel had attached
as to a factually-related kidnapping charge that had been filed
against her, she had not yet been charged with capital murder;
under Texas v. Cobb, 532 U.S. 162 (2001), the Sixth Amendment
is offense-specific and does not attach to uncharged crimes
“factually related” to the crime for which the defendant has been
charged, unless the two offenses are the “same offense” under
the elements-based test of Blockburger v. United States, 284 U.S.
299 (1932); because the two offenses were not the “same offense”
under Blockburger, petitioner had no Sixth Amendment right
to counsel vis-á-vis the capital murder case at the time of the
alleged ineffective assistance of counsel, and hence there could
be no violation of the Sixth Amendment right to the effective
assistance of counsel; for the same reasons, petitioner’s claim
that the state’s placement of her on “firewatch” (a procedure
where other inmates are required to monitor an inmate for
safety reasons) violated her Sixth Amendment rights under
Massiah v. United States, 377 U.S. 201 (1964), also failed.
Burglary qualifies as enhancement under ACCA.
United States v. McGee, 460 F.3d 667 (5th Cir. 2006)
Defendant’s prior convictions for second-degree burglary un‑
der South Carolina law qualified as “generic, contemporary”
“burglary” under the definition set out in Taylor v. United
States, 495 U.S. 575 (1990), and hence qualified defendant for
sentence enhancement under the Armed Career Criminal Act
(“ACCA”), 18 U.S.C. §924(e)(1); assuming, without deciding,
that the South Carolina statute includes some non-qualifying
conduct, here the indictment and plea agreement established
that defendant pleaded guilty to seven counts of burglaries of
“dwellings” of individuals located at precise street addresses
in South Carolina; this was sufficient to prove that they were
proper ACCA predicates.

77-month sentence was not unreasonable because district
lacked “fast track” program.
United States v. Aguirre-Villa, 460 F.3d 681 (5th Cir. 2006)
Defendant’s 77-month prison sentence — the bottom of his
correctly calculated Guideline imprisonment range of 77 to 96
months — was not unreasonable simply because defendant was
sentenced in a district that, unlike other districts (including the
adjacent District of New Mexico), lacked a “fast track”/“early
disposition” program allowing up to a 4-level departure under
USSG §5K3.1 for participating defendants; although 18 U.S.C.
§3553(a)(6) instructs district courts to avoid “unwarranted
sentence disparities” among similarly-situated defendants, the
disparity arising from the congressional decision to limit “fast
track” availability to certain judicial districts and the disparity
arising from different United States Attorneys’ differing deci‑
sions on whether to offer “fast track” agreements in their dis‑
tricts are not the sort of “unwarranted disparity” contemplated
by § 3553(a)(6).
Non-guideline sentence based on § 3553(a) factors not unreasonable.
United States v. Tzep-Mejia, 461 F.3d 522 (5th Cir. 2006)
Regardless of whether defendant’s prior conviction for at‑
tempted assault in the first degree under New York law qualified
as a “crime of violence” under USSG §2L1.2(b)(1)(A)(ii), the
sentence imposed by the district court was reasonable where
the district court elected to exercise its discretion to give a nonGuideline sentence after considering the two possibly applicable
Guideline ranges that could apply to defendant (i.e., both with
and without the “crime of violence” enhancement); Fifth Circuit
noted that “Booker does not give sentencing courts the discre‑
tion to impose a non-Guideline sentence based on the courts’
disagreement with Congressional and Sentencing Commission
policy”; here, however, said the 5th Circuit, “the district court,
after carefully considering the Guidelines, decided to impose
a non-Guideline sentence based on individualized §3553(a)
factors”; because that sentence was not unreasonable, the Fifth
Circuit affirmed the sentence (of 36 months’ imprisonment
– under the 46-57 month range applicable with the “crime of
violence” enhancement, but two to three times the 10-16 month
range applicable without the enhancement).

ing the extent of defendant’s criminal history and particularly
his prior history of drug dealing; furthermore, to the extent the
sentence was based upon the fact that defendant supported his
family, the sentence also failed to consider the policy statement
contained at USSG §5H1.6 that “family ties and responsibilities
are not ordinarily relevant in determining whether a departure
may be warranted”; moreover, any deficiencies in defendant’s
understanding about his accountability for relevant conduct
under the Guidelines could not support a downward variance;
whether a defendant has received constitutionally ineffective
assistance of counsel is not a relevant sentencing factor; the
same applies a fortiori to constitutionally adequate but less than
perfect counsel; finally, the district court failed to consider that
the sentence it imposed on defendant would create significant
disparity between defendant and other defendants with similar
criminal histories, convicted of similar offenses, in violation of
18 U.S.C. §3553(a)(6); accordingly, the 5th Circuit vacated the
sentence and remanded for resentencing.
“Nervousness” alone did not establish reasonable suspicion
– acquittal ordered.
United States v. Jenson, 462 F.3d 399 (5th Cir. 2006)
Although defendant was originally legitimately stopped for
speeding, the traffic-related purpose of the stop had concluded
when the license checks of defendant and his passengers came
back clear; because the police did not have reasonable suspicion
to support a further detention; the defendant’s nervousness and
the fact that he had taken thirty seconds to a minute to pull over
after activation of the police’s lights were insufficient to establish
reasonable suspicion that defendant was engaged in any spe‑
cific criminal activity; accordingly, the continued stop violated
defendant’s Fourth Amendment rights; nor did defendant’s
subsequent consent to search cure the violation because the
government did not prove that the consent was sufficiently at‑
tenuated from the antecedent constitutional violation so as to
provide an independent justification; additionally, the evidence
in question was discovered on defendant’s person pursuant to
a pat-down search to which he did not consent, rather than in
the vehicle that defendant gave the police officer permission to
search; accordingly, the Fifth Circuit reversed the conviction
and remanded for entry of a judgment of acquittal.

Non-guidelines low sentence held “unreasonable.”
United States v. Guidry, 462 F.3d 373 (5th Cir. 2006)

Conditions ordered deleted from sentence because defendant
was not present at hearing.
United States v. Bigelow, 462 F.3d 378 (5th Cir. 2006)

Defendant’s non-Guideline sentence of 120 months — nearly
50 percent lower than the Guideline minimum — was unrea‑
sonable; the district court’s reasoning for its sentence was based
upon multiple clearly erroneous factual determinations respect‑

Because the inclusion of special drug-treatment and mentalhealth conditions of supervised release in the written judgment
conflicted with the oral pronouncement of sentence (in which
no specific mention of such conditions was made), the consti‑
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tutional and statutory right to be present at sentencing meant
that the conflict had to be resolved by deleting those conditions
from the written judgment; additionally, the written judgment’s
requirement that defendant receive probation officer approval
before obtaining any identification document conflicted with
the oral pronouncement at sentencing, which required defen‑
dant only to tell his probation officer of any such document
that he had applied for; accordingly, the written judgment’s
requirement of prior approval had to be conformed to the mere
notification requirement set out in the oral pronouncement.
Mentally ill capital defendant’s right to successor writ
granted.
In re Henderson, 462 F.3d 413 (5th Cir. 2006)
Fifth Circuit granted Texas death-sentenced inmate authoriza‑
tion, under 28 U.S.C. §2244, to file a successive application for
a writ of habeas corpus in the district court, in order to raise a
claim that his execution would violate the Eighth Amendment
under Atkins v. Virginia, 536 U.S. 304 (2002) (holding that the
Eighth Amendment prohibits the execution of the mentally
retarded); the 5th Circuit rejected the state’s argument that
inmate had not made a prima facie showing of mental retar‑
dation; the 5th Circuit left it for the district court to decide
in the first instance whether inmate’s otherwise time-barred
successive application should be excused under the doctrine
of equitable tolling.
Aggravated battery was not a “crime of violence” – case remanded.
Larin-Ulloa v. Gonzales, 462 F.3d 456 (5th Cir. 2006)
In determining whether immigrant’s prior conviction for aggra‑
vated battery was a “crime of violence” under 18 U.S.C. §16, and
hence an “aggravated felony” under 8 U.S.C. §1101(a)(43)(F),
Board of Immigration Appeals did not err in looking to Kansas
court’s judgment nunc pro tunc, which reflected that defendant
had been convicted under Kan. Stat. Ann. §21-3414(a)(1)(C);
however, aggravated battery under §21-3414(a)(1)(C) is not
categorically a “crime of violence” because it may be com‑
mitted in ways that do not fit within either 18 U.S.C. §16(a)
or (b); moreover, the documents that it is permissible to view
under the modified categorical approach of Shepard v. United
States, 544 U.S. 13 (2005), were insufficient to establish that
immigrant was convicted of a §21-3414(a)(1)(C) offense that
qualified as a “crime of violence” under 18 U.S.C. §16 and an
aggravated felony under 8 U.S.C. §1101(a)(43)(F); accordingly,
the 5th Circuit vacated the order of removal and remanded for
further proceedings.

COURT OF CRIMINAL APPEALS
PDR Opinions
State’s PDR from Tarrant County – Remanded.
Remand in light of Watson.
Schiffert v. State, 207 S.W.3d 800 (Tex.Crim.App. 2006); Opin‑
ion: Per curiam.
COA reversed Appellant’s conviction for murder based on
the factual sufficiency analysis of Zuniga v. State, 144 S.W.3d
477 (Tex.Crim.App. 2004). Schiffert v. State, 157 S.W.3d 491,
492 (Tex. App.– Fort Worth 2004) (op. on reh’g). However,
after granting the state’s PDR on four grounds, CCA overruled
Zuniga’s reformulated factual-sufficiency standard of review in
Watson v. State, 204 S.W.3d 404 (Tex.Crim.App. 2006). Because
COA did not have the benefit of the opinion in Watson when it
decided this case, its judgment is vacated and case is remanded
to that court for reconsideration in light of Watson.
Appellant’s PDR from Harris County – Affirmed.
OK if officers don’t sign search warrant affidavits.
Smith v. State, 207 S.W.3d 787 (Tex.Crim.App. 2006); Opinion:
Cochran; Keller dissents w/o opinion.
Officers executed a search warrant for Appellant’s property
and found some guns. Prior to his trial for possession of firearm
by felon, Appellant filed a motion to suppress because officer
who swore to the affidavit forgot to sign it. In an unpublished
opinion, COA held it didn’t matter that the affidavit was not
signed. PDR was granted to determine whether this ruling was
correct.
Held: The warrant was valid despite the fact the affiant
did not sign the affidavit. Both Tex.Code Crim.Proc. 18.01(b)
and the U.S. Constitution require a search warrant affidavit be
sworn, but not signed. Purpose of the oath is to call upon the
affiant’s sense of moral duty to tell the truth and to instill in him
a sense of seriousness and responsibility. An affiant’s failure to
sign his affidavit is not necessarily fatal if it can be proved by
other means that he did swear to the facts contained within that
affidavit before the magistrate. Here, three pieces of evidence
prove the officer did personally swear, before Judge Harmon,
to the truth of the facts in his affidavit:
1.

2.
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Officer submitted signed affidavit at suppression hearing
stating that he did swear before Judge Harmon that facts
in the affidavit were “true and correct to the best of his
knowledge.”
Judge Harmon submitted a signed affidavit stating that,
while he does not remember this specific instance, it is his

3.

“standard practice” to have affiants swear to the truthful‑
ness of their affidavits.
The warrant to the unsigned affidavit was attached, stated
affiant swore before the magistrate. This warrant is signed
by Judge Harmon.

Therefore, ample evidence exists showing the affidavit was
sworn to under oath and the affidavit and search warrant are
valid under article 18.01(b). Judgment is therefore affirmed.
State’s PDR from El Paso County – Reversed & remanded.
Former version of Art. 28.061 violates separation of powers
doctrine and is thus unconstitutional.
Ex parte Young, __S.W.3d__ (Tex.Crim.App. No. 176/177-06,
12/6/06); Opinion: Hervey; Price, Johnson & Holcomb, con‑
curred; Womack dissented.
Appellant was arrested for murder and released on bond
on September 20, 1991. However, he was not indicted until
February 16, 1993. He was, therefore, entitled to have his mur‑
der prosecution dismissed with prejudice under the version of
TCCP Art. 28.061 applicable at the time. Trial counsel did not
raise any complaint at trial, and Appellant was convicted and
sentenced to sixty years. Appellant eventually received relief in
a federal writ based on ineffective assistance of counsel. Young
v. Dretke, 356 F.3d 616 (5th Cir. 2004). When he was reindicted,
he filed a pretrial writ, which was denied. However, COA ruled
this version of Article 28.061 was constitutional and ordered
the lower court to dismiss the indictment. Ex parte Young, 181
S.W.3d 526 (Tex.App.– El Paso, 2005). State’s PDR granted to
address the constitutionality of this version of Article 28.061.
Held: The enforcement provision in the version of Article
28.061 applicable to this case violates the separation of powers provision of the Texas Constitution because it seriously
disrupts a prosecutor’s ability to perform his duties, it does
not effectuate a superior constitutional interest, and it was not
contractually submitted to by the prosecution. In so doing,
CCA adopts a dissenting opinion by J. Keller in State v. Condran,
977 S.W.2d 144, 144-47 (Tex.Crim.App. 1998). Judgment is
therefore reversed.
Appellant’s PDR from Dallas County – Affirmed.
No jury unanimity needed.
White v. State, 208 S.W.3d 467 (Tex.Crim.App. 2006); Opinion
Hervey.
An indictment alleged in one paragraph that Appellant
caused the victim’s death during commission of unauthorized
use of a vehicle, and, in another paragraph, that he caused the
victim’s death during the commission of evading arrest or de‑

tention in a vehicle. The charge authorized the jury to convict
Appellant if it unanimously found he caused the victim’s death
during commission of either one of these two felonies without
having to unanimously find which felony Appellant was com‑
mitting. Question presented is whether this violated his right
to a unanimous jury verdict. The COA rejected this claim in
an unpublished decision because the two felonies alleged in
the indictment were the manner and means of committing
felony murder.
Held: When an indictment alleges multiple felonies in a
prosecution under PC §19.02(b)(3), these specifically named
felonies are not elements about which a jury must be unanimous. These felonies constitute the manner or means that make
up the “felony” element of § 19.02(b)(3). Jefferson v. State, 189
S.W.3d 305, 312 (Tex.Crim.App. 2006), cert. denied, 549 U.S.
__, 127 S.Ct. 386, 166 L. Ed. 2d 276 (2006). Further, dispensing
with jury unanimity on the felonies alleged in this case does
not violate due process because these felonies are “basically
morally and conceptually equivalent.” Id. at 313-14. Judgment
is therefore affirmed.
State’s PDR from Nueces County – Reversed.
Remanded to COA for proper analysis.
Vela v. State, 209 S.W.3d 128 (Tex.Crim.App. 2006); Opinion:
Keasler.
During Appellant’s trial for aggravated sexual assault, the
trial court excluded the testimony of Haftzendorf, a certified
nurse examiner, who would have testified because there was
no DNA or physical evidence linking Appellant to the alleged
rape, no sexual assault occurred. Her opinion was based on her
general nursing experience; she had not written, and was not
aware of, any published articles supporting that theory. COA
reversed, holding Haftzendorf ’s experience qualified her as an
expert, and the error in excluding it was harmful. Vela v. State,
159 S.W.3d 172, 179 (Tex. App.—Corpus Christi 2004). State’s
PDR was granted to second-guess the harm analysis.
Held: COA improperly evaluated Hartzendorf ’s qualifications, failed to evaluate the reliability of her proposed
testimony, and failed to give proper deference to the trial
judge. COA failed to do an adequate inquiry into Hartzendorf ’s
qualifications to testify about physical evidence of rape, but
simply referenced her education and experience as a nurse and
deemed that general background sufficient to qualify her as an
expert witness. So the court made no meaningful inquiry into
Hartzendorf ’s qualifications in that specific area of expertise.
Moreover, COA failed to make any inquiry into the reliability
of Hartzendorf ’s theory. Instead, the COA deemed Hartzendorf
qualified to testify as an expert and then simply asserted the
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trial court erred in excluding her testimony because medical
testimony is “well established as reliable.” When a trial judge
determines a witness is or is not qualified to testify as an expert,
appellate courts rarely disturb the trial court’s determination.
Judgment is therefore reversed.
State’s and Court’s PDRs from Bexar County – Affirmed.
Appellate orbit – after third reversal, COA finally gets it right.
Sanchez v. State, 209 S.W.3d 117 (Tex.Crim.App. 2006); Opin‑
ion: Price.
Appellant was convicted of official oppression, but COA
reversed. State’s PDRs have been granted three times. This
time the issue is whether COA was authorized to reverse based
on unassigned charge error.
Held: COA was authorized to reach the unassigned jury
charge issues in this cause, and properly reversed the conviction based upon the first unassigned error it identified. There
was no trial objection so the charge error must be egregiously
harmful, as COA held. The jury was instructed in such a way
that it was not required to find at least two elements of the
offense of official oppression to be proven beyond a reason‑
able doubt prior to convicting Appellant. As the evidence was
developed at trial and argued to the jury, both those elements
were disputed. The charge authorized the jury to convict Ap‑
pellant without resolving that dispute. On the facts of this
case it is no exaggeration to say Appellant was deprived of his
valuable right to have a jury determination of every element of
the alleged offense, and that one of his defensive theories was
vitally affected, to his substantial detriment. COA did not err
to conclude that the error in the jury charge was sufficiently
egregious as to deprive Appellant of a fair and impartial trial.
Judgment is therefore affirmed.
State’s PDR from Harris County – Remanded.
Case remanded in light of Watson.
Stewart v. State, 209 S.W.3d 127 (Tex.Crim.App. 2006); Opinion:
Per Curiam.
Appellant was convicted of possession of methamphetamine
and sentenced to thirty-five years imprisonment. COA reversed,
finding the evidence factually insufficient to affirmatively link
Appellant to the methamphetamine. Stewart v. State, 187 S.W.3d
249 (Tex. App.- El Paso, 2006). State’s PDR was granted to sec‑
ond-guess this ruling.
Held: Vacated and remanded. When COA issued its opinion
in this case, it did so without the benefit of the recent decision
in Watson v. State, 204 S.W.3d 404, (Tex.Crim.App. 2006).
Therefore, its judgment is remanded so the COA may consider
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the effect of Watson, if any, on its reasoning and analysis in
this case.
Appellant’s PDR from Galveston County — Reversed
Page v. State, __S.W.3d__ (Tex.Crim.App. Nos. 1744-05 and
1745-05, 12/20/06); Opinion: Johnson (unanimous).
Appellant was convicted of sexual assault and impersonat‑
ing a police officer. On appeal, Appellant claimed trial court
improperly admitted evidence of extraneous offenses. Court
of Appeals reversed trial court.
Held: Extraneous-offense evidence need not be completely identical to the charged offense to be admissible to
prove identity. During cross-examination at trial, Appellant
impeached complainant’s testimony about Appellant’s physical
appearance. State introduced evidence of extraneous offenses
to prove the issue of identity. COA held the extraneous offense
evidence had a “substantial and injurious effect or influence”
on the jury’s decision. CCA overruled, holding the extraneous
evidence was relevant to a fact of consequence in the case aside
from its tendency to show action in conformity with character
and the probative value of the evidence was not substantially
outweighed by unfair prejudice. Johnston v. State, 145 S.W.3d
215, 220 (Tex.Crim.App. 2004).
Appellant’s PDR from Lubbock County — Affirmed.
Egregious harm was proper standard.
Igo v. State, __S.W.3d__(Tex.Crim.App. No. 0137-05, 12-20-06);
Opinion: Keller; Dissent: Meyers w/Holcomb.
Appellant was charged with sexual assault. At trial, jury was
erroneously instructed concerning the amount of time Appel‑
lant would serve before being eligible for parole. Appellant did
not object at trial. After guilty verdict, Appellant filed a motion
for new trial, claiming that the trial court “misdirected the
jury about the law.” Thus, Appellant argued, Rule of Appellate
Procedure 21.3(b) required the trial judge to grant the motion
for new trial.
Held: Claims on appeal alleging trial court misdirected the
jury about the law are subject to egregious harm analysis. Ap‑
pellant argued a new trial must be granted under Rule 21.3(b)
whenever a trial court has misdirected the jury about the law.
CCA disagreed, holding Article 36.19 of the Code of Criminal
Procedure is the proper standard for reviewing such claims.
Under Article 36.19, claims brought under Rule 21.3(b) are
subject to egregious harm analysis when the defendant failed
to timely object at trial. Almanza v. State, 686 S.W.2d 157 (Tex.
Crim.App 1984).

Appellant’s PDR from Bexar County — Affirmed.
Breath test results were properly admitted.
Gigliobianco v. State, __S.W.3d__(Tex.Crim.App. No. 1878-05,
12-20-06); Opinion: Holcomb.
Appellant was convicted of DWI. At trial, State introduced
results of a breath test administered to the Appellant. On appeal,
Appellant argued that the results were inadmissible because
their probative value was substantially outweighed by the dan‑
ger of unfair prejudice, the results confused the issues, misled
the jury, caused undue delay and required for admission the
needless presentation of cumulative evidence. Tex.Rule.Evid
403. Appellant further contended that “it is all but impossible
to imagine a DWI case in which Rule 403 could be used to
exclude ... breath test results.”
Held: In an appropriate case, a trial court may reasonably
conclude that the probative value of breath tests is substantially outweighed by the danger of unfair prejudice, confusion
of the issues, or misleading the jury. CCA ruled the breath test
results showed Appellant had consumed a substantial amount
of alcohol, were not inflammatory in any sense, did not distract
from the charged offense, and the jury was equipped to evalu‑
ate the probative force of the results. CCA limited the decision
to the facts of the particular case and stated “it might be that a
trial court could reasonably conclude that the probative force
of breath test results was too weak to warrant admission in the
face of a Rule 403 challenge.”
State’s PDR from Bowie County – Vacated & Remanded
Remand in light of Watson.
Drichas v. State, __S.W.3d__ (Tex.Crim.App. No. 0381-06,
12/20/06); Opinion: Per Curiam.
COA had reversed the conviction based on its conclusion the
evidence was factually insufficient under the now disfavored
standard in Zuniga v. State, 144 S.W.3d 477 (Tex. Crim. App.
2004). Drichas v. State, 187 S.W.3d 161 (Tex. App. – Texarkana
2006). In Watson v. State, 204 S.W.3d 404 (Tex.Crim.App. No.
469-05, delivered October 18, 2006), we overruled the refor‑
mulated factual-sufficiency standard of review introduced in
Zuniga. Because COA did not have the benefit of the opinion
in Watson, State’s PDR is summarily granted judgement is
vacated and case is remanded to COA for reconsideration in
light of Watson.
Appellant’s PDR from Falls County – Affirmed.
Search & arrest after detention and frisk were not unlawful.
Griffin v. State, __S.W.3d__ (Tex.Crim.App. No. 1036-05,
12/20/06); Opinion: Hervey: Price & Johnson dissent.

Appellant was arrested in a “drug trafficking” area for selling
crack in a long plastic tube. A couple days later, he was again
arrested based only on the word of a confidential informant.
Police did not see him selling the dope, but knew he carried
drugs because of his previous arrest, and he appeared nervous.
They “detained” and frisked Appellant, finding crack in plastic
tubes inside Appellant’s pants pocket. Trial court overruled
Appellant’s motion to suppress, and COA affirmed. PDR was
granted to determine whether the search and subsequent ar‑
rest were legal.
Held: The record supports a finding that police reasonably
suspected, based on specific and articulable facts, that Appellant was selling crack cocaine in a public place so as to justify
the initial stop and detention of him by the police to further
investigate his behavior. CCA finds:
•

Officer was objectively justified in frisking Appellant for
weapons. It is not objectively unreasonable for a rea‑
sonably prudent officer to protect himself by frisking a
possibly violent drug-dealer for weapons even though
the officer conducting the frisk in the case at hand testi‑
fies that he was not subjectively afraid of the suspect.

•

Officer’s removal of the plastic tubes from Appellant’s
pocket during the weapons frisk was valid. Officer im‑
mediately recognized the tubes in Appellant’s pocket
as contraband based on his knowledge that Appellant
used these types of containers to carry illegal narcotics.

•

Record supports a finding that Appellant’s arrest in a public
place was constitutionally valid because officerss had prob‑
able cause to arrest Appellant once it was discovered he had
tubes in his pocket. And, as a matter of state law, the record
supports a finding that the police arrested Appellant for an
offense committed in their presence. A warrantless arrest is
entirely appropriate under these circumstances. See Article
14.01, Tex. Code Crim. Proc.

Judgment is therefore affirmed.
Writ Opinions
Habeas Corpus Application from Montgomery County
— Relief Denied.
Non-cognizable, non-meritorious claims will be dismissed.
Ex Parte Deeringer, __S.W.3d__(Tex.Crim.App. No. 75,310,
12/20/06); Opinion: Price; Concurring: Johnson.
Application included claims challenging conviction on
grounds of ineffective assistance of counsel under the Sixth
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Amendment and claims alleging the trial court failed to reflect
credit for time Applicant spent in jail prior to his conviction.
The ineffective assistance claims were cognizable on their face.
However, the claims alleging failure to reflect credit for time
spent in jail has another remedy by way of a motion for judg‑
ment nunc pro tunc. Issue was how should CCA dispose of
the “mixed” writ application, presenting both claims that are
cognizable on the merits, and a claim that is subject to dismissal
because not ordinarily cognizable on the merits.
Held: Cognizable claims for relief denied; non-cognizable
claims dismissed. CCA reviewed the claims alleging ineffective
assistance of counsel and denied these claims on the merits,
finding Applicant failed to allege facts which, even if true, would
entitle him to relief. CCA stated that were the application only
to include claims alleging failure of trial court to reflect credit
for time spent in jail prior to conviction, the CCA would dismiss
the application, following Ex Parte Ybarra.149 S.W.3d 147 (Tex.
Crim.App. 2004). The proper remedy to cure this defect in the
judgment is a motion in the trial court for a judgment nunc pro
tunc. Tex.R.App.Proc.Rule 23.2.
Application from Harris County – Relief Denied.
CCA rejects trial court’s recommendation of relief based on
innocence.
Ex parte Chavez, __S.W.3d__ (Tex.Crim.App. No. 75,245,
11/22/06); Opinion: Price; Dissent: Holcomb, w/ Womack &
Johnson.
Applicant was convicted of aggravated robbery and sentenced
to 55 years, and COA affirmed in an unpublished decision. The
trial court concluded, because of “newly discovered evidence”
that someone other than Applicant was the shooter, he is entitled
to a new punishment proceeding. “The totality of the circum‑
stances undermines the [convicting] court’s confidence in the
sentence of 55 years. See Kyles v. Whitley, 514 U.S. 419 (1995).”
Writ was filed and set to consider this recommendation.
Held: Relief Denied. During trial, witnesses had testified
they had seen Applicant shoot the drug-dealer victim. Newly
discovered evidence that Applicant was not the shooter came
during the jury’s deliberations when Applicant told his lawyer he
was just the “wheel-man.” A post-trial investigation also revealed
new evidence that unquestionably showed someone other than
Applicant had been the shooter, and had already been convicted
and sentenced to 30 years. After a brief analysis, CCA holds
the concept of actual innocence does not translate in a logical
way to the factfinder’s determination of what punishment to
assess within a legislatively prescribed term of years. None of
this is to say that principles of due process do not apply at the
punishment phase of a non-capital trial. In some future case in
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which newly discovered or newly available evidence arises that
casts substantial doubt upon the reliability of the sentencer’s
assessment of a particular term of years, the accused may be
entitled to a new punishment proceeding. But not on the facts
of this case. Relief is therefore denied.
Holcomb dissent: The majority, in my opinion, unduly
penalizes Applicant for not informing his attorney, until it was
too late, about the true extent of his involvement in the offense.
I further fault the majority for not giving sufficient deference to
the trial court’s determination that Applicant should be given
a new punishment hearing, especially when the State seems to
agree that Applicant was not the shooter. *** Because the jury
did not know Applicant was not in the drug dealer’s house, and
believed incorrectly that he was the shooter, due process requires
that we award Applicant a new hearing on punishment.
Application from Smith County – Relief Granted.
Waiver of appeal before revocation of deferred held invalid.
Ex parte Delaney, 207 S.W.3d 794 (Tex.Crim.App. 2006); Opin‑
ion: Meyers; Keller & Womack concur w/o opinion.
Applicant was placed on deferred after entering a non-ne‑
gotiated plea to aggravated robbery. He also waived his right to
appeal. After being revoked and assessed a life sentence the trial
court refused him permission to appeal. This writ was filed and
set to consider whether a waiver of the right of appeal prevents
appeals from the sentencing phase of trial when Applicant
signed the waiver before final adjudication and sentencing,
the waiver is not bargained for, and punishment is uncertain
when the waiver is signed but the range of punishment for the
offense is known.
Held: Relief Granted. Although a defendant on deferred
may not appeal from the trial court’s determination to proceed
with an adjudication of guilt on the original charge, Tex.Code
Crim.Proc. art. 42.12, § 5(b), Hargesheimer v. State, 182 S.W.3d
906, 913 (Tex.Crim.App. 2006), once a court has adjudicated
guilt, it must then conduct a second phase, distinct from the
original plea hearing, to determine punishment. Id. at 912;
Kirtley v. State, 56 S.W.3d 48, 51 (Tex. Crim. App. 2001). In Ex
parte Townsend, 538 S.W.2d 419, 420 (Tex.Crim.App. 1976), and
Ex parte Thomas, 545 S.W.2d 469, 470 (Tex.Crim.App. 1977),
CCA held that waivers made before trial or before sentencing
cannot be valid. The issue in this case most resembles the facts
in Townsend and Thomas, where there were no plea agreements,
so waiver of appeal was not binding because of the potential
for future errors and because the punishment was uncertain.
Although in Blanco v. State, 18 S.W.3d 218, 219 (Tex. Crim. App.
2000), CCA held that pretrial waivers of the right of appeal can
be binding, Blanco is distinguishable because there all future un‑

certainty was removed by a plea agreement, making the pretrial
waiver of appeal voluntary, knowing, and intelligent. Because
his waiver was not knowing and intelligent concerning the pun‑
ishment phase of trial, Applicant’s pretrial waiver of appeal does
not prevent appeal from his sentence. When Applicant waived
his right of appeal at the time he agreed to deferred, he could
not know what errors might occur at sentencing or what pun‑
ishment would be assessed if guilt was adjudicated. Therefore,
the waiver was not knowing and intelligent and does not bar
him from appealing from the punishment phase of trial. Relief
is granted, and the trial court is instructed to certify Applicant’s
right to appeal issues related to his sentence.

of the adversarial process that the trial cannot be relied on as
having produced a just result. Relief is granted. Judgment is
vacated and Applicant is returned to Harris County to answer
the indictment.

Application from Harris County – Relief Granted.
Counsel ineffective for failing to investigate.
Ex parte Amezquita, __S.W.3d__ (Tex.Crim.App. No. 75,383,
11/22/06); Opinion: Johnson; Dissent: Hervey, w/ Keller, Mey‑
ers & Keasler.

Applicant’s writ was filed and set to determine whether
he was improperly classified as “not eligible for mandatorysupervision release.” Trial court found “the offense occurring
January 9, 2002 [felony DWI], for which the defendant herein
was sentenced on February 21, 2002, is identified as not eligible
for mandatory supervision release by statute and not subject
to flat calculated parole eligibility status by statute.” This find‑
ing was based on a TCDJ affidavit that stated: (1) applicant’s
“offense is identified as not eligible for mandatory supervision
release by statute,” and (2) on “04-06-05 the offender was denied
mandatory supervision by Board of Pardons and Paroles vote
and converted to non-mandatory supervision status pursuant
to HB 1433.”

The victim, who was brutally beaten at her place of employ‑
ment, identified Applicant (named Gilbert) as her assailant.
However, at the time, another man named Gilbert with a crimi‑
nal record was also working there and during the writ hearing
Applicant introduced evidence that this other Gilbert actually
assaulted the victim (who could not recall much about the beat‑
ing and was in a coma for 10 days). This writ was filed and set
to determine whether Applicant’s trial counsel was ineffective
for failing to investigate and discover evidence that Applicant
was not the assailant.
Held: Relief Granted. Evidence presented at the writ hear‑
ing indicates that counsel failed to investigate information in
the police reports that connected Gilbert to the victim’s cell
phone. A state jail inmate told police he had received the cell
phone from Gilbert, but could not identify Applicant from a
photo-spread. There was other evidence linking Gilbert to the
cell phone and the assault. The trial court found the victim
could not remember what had happened to her cell phone.
Also, “that trial counsel did not investigate information con‑
tained within the police offense report which would have lead
to information reflecting that an Alonzo Gilbert Guerrero had
some relevance to the primary case.” It also specifically found
that, “had trial counsel investigated the names and cell phone
numbers contained within the police offense report,” he “would
have had reason to investigate Alonzo Gilbert Guerrero prior
to or after Applicant’s trial in the primary case.” Because the
trial court’s findings are supported by the record, CCA holds
that counsel performed deficiently by failing to investigate the
evidence involving the complainant’s cell phone, and that trial
counsel’s deficient performance undermines confidence in the
result of the trial and so undermined the proper functioning

Habeas Corpus Application from Wheeler County – Relief
denied.
Denial of relief based on conflicting statements by TCDJ was
erroneous.
Ex parte Hill, __SW.3d__ (Tex.Crim.App. No. 75,508, 12/6/06);
Opinion: Cochran; Dissent: Johnson, w/Price; Hervey concurred
w/opinion.

Held: Relief denied. TDCJ simultaneously states that
Applicant’s “offense is identified as not eligible for mandatory
supervision release by statute” and that on “04-06-05 the of‑
fender was denied mandatory supervision by Board of Pardons
and Paroles vote and converted to non-mandatory supervision
status pursuant to HB 1433.” Both statements cannot be true.
However, the parole panel made a discretionary finding under
508.149(b) that Applicant has not been rehabilitated and is a
danger to the public. Therefore, the trial court did not err in
denying relief. CCA also provides some guidance for future
cases:
It would avoid confusion in the future, decrease the
number of writ applications filed in the trial courts,
and eliminate the need for affidavits from prison
officials, if TDCJ clarified its inmate time sheets (or
any other source traditionally consulted by inmates in
determining their status) to show whether an inmate
is absolutely ineligible for mandatory supervision
under section 508.149(a), or is temporarily ineligible
because he has been denied release based on section
508.149(b) findings. We have repeatedly noted that, to
comply with due process in making the discretionary
mandatory-release decision under section 508.149(b),

the parole board must provide an inmate with timely
notice that he will be considered for mandatory-su‑
pervision release prior to that review taking place. In
Ex parte Retzlaff, we held that “in the normal case, an
inmate is entitled to notice of the specific month and
year in which he will be reviewed for release on manda‑
tory supervision” and that “he must be given at least
thirty days advance notice that he will be reviewed in
the specified month so that he has a sufficient oppor‑
tunity to submit materials on his behalf.” An inmate
should know his status in the interim. He should not
have to guess whether he can come to the mandatorysupervision batter’s plate in the first place or, if he can,
how many strikes (whether it be zero, one, two, or
three) he has against him. In this case, the materials
submitted by TDCJ show that applicant has had one
strike at the mandatory-supervision ball. After May 6,
2005, he had two more review opportunities. He has
not yet struck out.
Copies of this opinion are ordered sent to the TCDJ Pardons
& Paroles division.
Habeas Corpus Application from Galveston County – Writ
dismissed.
Chapter 64 proceedings are not cognizable on 11.07.
Ex parte Reyes, __S.W.3d__ (Tex.Crim.App. No. 75,280,
12/13/06); Opinion: Holcomb (9-0).

Death Penalty Opinion
Direct Appeal from Harris County – Affirmed.
Marshall v. State, __S.W.3d__(Tex.Crim.App. No. 75,048,
12/20/06); Opinion: Hervey.
Appellant was charged with capital murder. At trial, Appel‑
lant sought to introduce through one police officer statements
made to another police officer. Appellant attempted to establish
the predicate for the admissibility of this evidence under the
excited utterance exception to the hearsay rule. Tex. R. Evid.
803(2). The court excluded the evidence. Jury found Appellant
guilty and sentenced him to death.
Held: Police officer who was not present at time statements were made cannot provide testimony to establish the
predicate for the admissibility of the statements under the
excited utterance exception to the hearsay rule. The statements
were made to one police officer for the purpose of completing
his police report. At trial, Appellant sought to introduce these
statements through an officer who was not present at the time
statement was made, had never spoken with the declarant,
and had only read the police report containing the statement.
CCA ruled the intended evidence constituted hearsay within
hearsay. Trial court did not abuse its discretion in excluding
the double hearsay.

PDRs Granted November 22 through December 20, 2006
Applicant was convicted of sexual assault of a child and
sentenced to 16 years. After his direct appeal failed, he filed a
Chapter 64 Motion for DNA testing, which was also denied, and
his appeals were rejected. Reyes v. State, No. 01-02-00849-CR
(Tex. App.– Houston [1st Dist.] Dec. 31, 2003) (unpublished).
This application was filed and set for submission to determine
“whether challenges to Chapter 64 proceedings are cognizable
in Art. 11.07 habeas proceedings.”
Held: Writ dismissed. Shortly after filing and setting the
writ, CCA issued two decisions expressly holding that “the
post-conviction writ of habeas corpus is not available for ...
claims of ineffective assistance of counsel in [Chapter 64 DNA]
proceedings.” Ex parte Baker, 185 S.W.3d 894, 898 (Tex. Crim.
App. 2006); Ex parte Suhre, 185 S.W.3d 898, 899 (Tex. Crim. App.
2006). Although Applicant had made several claims in addition
to that of ineffectiveness of counsel, he recognizes the thrust of
those two decisions is that challenges to Chapter 64 proceedings
are not cognizable in Art. 11.07 habeas proceedings. Therefore,
he concedes “this Court has already addressed [the] issue” before
it in his case. The writ is therefore dismissed.

11/22/06
06-1486 Smith, Calvin Joseph, SPA’s PDR from Walker
County; Injury to a Child
1. In order to preserve error in the trial court’s consideration
of extraneous offenses included in the psi, must a defendant
object to the PSI And/or to the trial court’s explicit comments
regarding that evidence during the punishment hearing?
2. Does a trial court err when assessing punishment if it consid‑
ers extraneous offense evidence included in the PSI that may
not otherwise be admissible under article 37.07?
3. Was the evidence in the PSI Sufficient to allow the trial court
to find beyond a reasonable doubt that Appellant committed
an extraneous offense?
4. Is a sufficiency analysis that utilizes the stacking of inferences
proper if the inferences are reasonable?

06-1635 Castro, Hector, SPA’s PDR from Young County;
Manufacture of Controlled Substance
1. Did the Court of Appeals fail to defer to the trial court’s
implied fact findings?
2. Is a statement that a suspect failed to signal a lane change a
subjective conclusion or an objective fact?
12/6/06
06-0962, 0964, Rollerson, Kerry Larnez, Appellant’s & State
Prosecuting Attorney’s PDRs from Lamar; Burglary of Habitation & Possession of Firearm
Appellant’s PDR:
1. Appeals court incorrectly applied legal and factual sufficiency
standard when affirming Appellant’s conviction for felon in
possession of a firearm.

2. Whether the Court of Appeals erred by not preserving a
harmless error analysis under Rule 44.2 of the Texas Rules of
Appellate Procedure.
06-1297, Murphy, Jermaine Donte, Appellant’s PDR from
Titus County; POCS
The Court of Appeals erred holding that the justice court’s
ruling that the state failed to produce evidence of speeding to
justify the detention of Mr. Murphy on trial of possession of
drug paraphernalia that arose out of the same transaction as the
possession of a controlled substance offense before the district
court did not preclude the state from relitigating the same issue,
i.e. speeding and probable cause, in a motion to suppress.
06-1401, Bessey, David John, Appellant’s PDR from Upshur
County; Aggravated Sexual Assault; Sexual Assault
Can an Appellant raise the issue of improper admonishments
regarding a plea of guilty without having made an objection or
raising the issue at trial?

2. Appeals court incorrectly applied legal and factual sufficiency
standard when affirming Appellant’s conviction for theif [sic]
of a firearm.

12/20/06

SPA’s PDR:

06-0447 Rangel, Rodolfo, Appellant’s and SPA’s PDRs from
Wichita County; Agg. Sex Asslt; Indecency w/child; Attempted
Indecency

Does the failure of the state to produce sufficient evidence to
support an affirmative finding of the use or exhibition of a
deadly weapon prevent the state from again seeking such an
affirmative finding on retrial after an appellate reversal of the
conviction?

Appellant’s:
Whether Appellant’s Sixth Amendment rights were violated
when the unavailable complainant’s testimonial hearsay state‑
ments were admitted into evidence pursuant to statutory
authority.

12/13/06
06-0446, Williams, Sharon Ann Appellant’s PDR from Wichita
County; Injury to Child
Did the Court of Appeals err in holding that the evidence
presented against Appellant was legally and factually sufficient
to support a conviction for recklessly causing serious bodily
injury to her children?
06-1245, Williams, Janet Lorraine, State’s PDR from Brazoria
County; Terroristic Threat
1. Whether any error in the trial court’s admonishments to the
defendant regarding self-representation was a non-structural
error subject to harm analysis.

State Prosecuting Attorney’s PDR:
Did the Court of Appeals apply the correct analysis to determine
that the statement of a four year-old chid was testimonial under
Crawford v. Washington?
06-0998 St. George, Jeffery Michael, Jr., State’s PDR from
Hood County; POM;
06-0999 Failure to Identify
The Court of Appeals erred in holding that St. George was il‑
legally detained in regards to his questioning by the deputies
once the initial reason for the traffic stop had ended.
06-1350 Bennett, Brenda Pitts, State’s PDR from Rockwall
County; Assault

1. Doees [sic] Article 36.14 of the Texas Code of Criminal pro‑
cedure impose a duty upon the trial court to sua sponte instruct
the jury on unrequested defensive issues?
2. For purposes of preserving error in the jury charge, did the
Court of Appeals draw the appropriate distinction between the
defensive issues of self-defense and defense of a third person?

COURTS OF APPEAL
Defendant not entitled to lesser included offense instruction.
Trujillo v. State, __S.W.3d__ (Tex. App. No. 01-04-01044-CR
– Houston [1st Dist.] 12/21/06).
Appellant was charged with murder, but convicted of
manslaughter, and assessed punishment at 17 years in prison.
Appellant appealed, claiming the trial court erred in refusing
to provide a jury instruction on the lesser included offense of
criminally negligent homicide.
Held: The trial court did not err in failing to give an instruction on criminally negligent homicide. An offense is a
“lesser included offense” if “it differs from the offense charged
only in the respect that a less culpable mental state suffices to
establish its commission.” Tex.Code Crim. Proc. Art 37.09(3). A
person is criminally negligent when he is aware of but disregards
a substantial and unjustifiable risk that the result will occur.
The risk must be of such a nature and degree that the failure
to perceive it constitutes a gross deviation from the standard
of care that an ordinary person would exercise under all the
circumstances as viewed from the actor’s standpoint. Tex.Penal
Code §6.03(d). Although the proof required to establish murder
included the proof required to establish criminally negligent
homicide, Appellant did not present evidence to show that he
failed to perceive the risk created by his conduct. Ferrel v. State,
55 S.W.3d 586, 589 (Tex.Crim.App. 2001).
Defendant must object to court reporter’s failure to transcribe
bench conferences in order to preserve issue for appeal.
Lewis v. State, No. (Tex.App. No. 01-05-00518-CR – Houston
[1st Dist.] 12/21/06) (unpublished).
Appellant convicted of aggravated assault. The jury assessed
punishment at 45 years in prison. Appellant appealed, claiming
he was entitled to a new trial because the court reporter failed
to transcribe bench conferences.

Held: Because Appellant failed to timely object to reporter’s
failure to record bench conferences, he did not preserve error
for appeal. The official court reporter must, unless excused
by agreement of the parties, attend court sessions and make a
full record of the proceedings. Tex.R.App.P. 13.1(a). However,
Appellant who claims error based on a failure to record court
proceedings must establish, at a minimum, that a record was
requested. Tex.Gov’t.CodeAnn. §52.046. Rule 13.1(a) conflicts
with and must yield to §52.046. Polasek v. State, 16 S.W.3d 82,
88-89 (Tex.App. –Houston [1st Dist.] 2000, pet. ref ’d). Thus, to
preserve error, defendant must object to court reporter’s failure
to record proceedings.
Fire is a a “Deadly Weapon”Chambers v. State, Nos. 01-0500995-CR, 01-05-01034-CR (Tex.App. – Houston [1st Dist.]
12/21/06) (unpublished).
Appellant pled guilty to recklessly causing serious bodily
injury to a child and first degree arson. The jury assessed
punishment at 12 years for the first charge and 10 years for the
second, probated for 10 years. Appellant appealed, claiming the
trial court erroneously included an affirmative deadly weapon
finding in each judgment. Appellant’s claim was based on the
assertion that fire cannot be considered a “deadly weapon.”
Held: Appellant’s manner of using fire, utilizing aeresol
cans to purposefully set the couch in her apartment on fire,
was capable of causing serious bodily injury and death. A
deadly weapon is a “firearm or anything manifestly designed,
made, or adopted for the purpose of inflicting death or serious
bodily injury” or “anything that in the manner of its use or in‑
tended use is capable of causing death or serious bodily injury.”
Tex.Penal Code §1.07(17)(A), (B). Although fire is not a physical
object in the same sense as a gun or knife, it is not intangible
either, but rather manifests itself through the tangible aspects of
combustion- namely, light, flame, and heat. Taylor v. State, 735
S.W.2d 930, 948 (Tex.App.-Dallas 1987). The Court concluded
that fire is a thing which, in the manner of its use or intended
use, is capable of causing death or serious bodily injury and is,
therefore, a “Deadly Weapon” under Texas Penal Code.
To trigger the requirement that the State produce arrest warrant and underlying affidavit at a hearing to suppress evidence
obtained as a result of an improper seizure, defendant has
initial burden of proving police seized defendant without a
warrant.
Leggett v. State, No. 01-05-01048-CR (Tex.App. – Houston [1st
Dist.] 12/21/06) (unpublished).
Executing search and arrest warrants, police arrested Zena
Appellant. During the arrest, the police failed to show Appellant

the warrant and underlying affidavit. He moved to suppress the evidence obtained during the arrest. The trial court denied the
motion. A jury found Appellant guilty of murder, and assessed his punishment at 55 years imprisonment. Appellant appealed,
claiming trial court erred in denying his motion to suppress evidence obtained during the course of an illegal seizure.
Held: Appellant did not meet his initial burden because he did not show he was arrested without a warrant. During the
course of the suppression hearing, Appellant concentrated on challenging the search warrant; Appellant failed to address the ar‑
rest warrant and its underlying affidavit. On appeal, Appellant argued the trial court should have granted Appellant’s motion to
suppress the evidence because the state failed to produce the arrest warrant and underlying affidavit at the suppression hearing.
The State generally has a duty to produce warrants and affidavits at suppression hearings. Cannaday v. State, 582 S.W.2d 467,
469 (Tex.Crim.App.[Panel Op.] 1979). This duty only arises, however, once the defendant meets his initial burden to rebut the
presumption of proper police conduct by proving that the police seized him without a warrant. Russell v. State, 717 S.W.2d 7, 9
(Tex.Crim.App. 1986). The Court noted that Appellant “abandoned any complaint regarding the sufficiency of the arrest war‑
rant, choosing instead to contest the search warrant.” Thus, the Appellant “waived his objection to the sufficiency of the arrest
warrant.”
To determine whether the probative value of evidence is substantially outweighed by the danger of unfair prejudice, the court
considers (1) how compelling the evidence; (2) potential that evidence will be interpreted irrationally; (3) amount of time
required to develop the evidence; and (4) the proponent’s need for the evidence.
Leija v. State, No. 01-06-00063-CR, 2006 Tex. App. LEXIS 10966 (Tex.App. – Houston – [1st Dist.] 2006) (unpublished).
Appellant was charged with aggravated assault, enhanced by a prior conviction for felony possession of a firearm. State sought
to introduce evidence of an extraneous aggravated assault allegedly committed by Appellant. Appellant objected on relevance and
prejudicial grounds. The trial court admitted the evidence. A jury found appellant guilty and assessed appellant’s punishment at
30 years. Appellant appealed, claiming the trial court erred by admitting evidence of extraneous offense.
Held: Because Appellant put his identity at issue, claiming he was home with his girlfriend at the time of the incident, state
could introduce evidence of the extraneous alleged assault because it was proper rebuttal evidence to Appellant’s alibi defense.
Tex. R. Evid. 404(b). COA held the probative value of the evidence substantially outweighed the danger of unfair prejudice under
rule 403 because 1- the evidence compellingly served to make Appellant’s identity more or less probable; 2- the potential for the
evidence to impress the jury in an irrational but indelible way was not significant because of trial court’s limiting instruction;
3- the state did not take up excessive time to develop the rebuttal evidence; 4- the State’s need for the evidence was significant.
See Mozon v. State, 991 S.W.2d 841, 847 (Tex. Crim. App. 1999).
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amendment changes

Amendments to the Texas Rules of Appellate Procedure.
On September 25, 2006, the Court of Criminal Appeals entered an order approving revisions to Rules 21, 25, 35, and 42.
The most significant change is Rule 21.2, which adds the definition of “new trial on punishment” to mean a new punishment
hearing, which gives the trial court the authority to grant a new trial on punishment only. Another important change is Rule
21.8(b)’s requirement that a trial court make findings of fact when it rules on a motion for new trial.
The Court also amended Rules 412 and 504 of the Texas Rules of Evidence, eliminating the promiscuity defense for crimes
involving children, and adding bigamy as an exception to the marital privilege. These rules changes, also published in the November
2006 issue of the Texas Bar Journal, became effective on January 1, 2007. 69 Tex. Bar J. 961 (Nov. 2006).
Rules of Appellate Procedure
Tex.R.App.Pro. 21 New Trials in Criminal Cases
21.1 Definition.
(a) New trial means the rehearing of a criminal action after the trial court has, on the defendant’s motion, set aside a finding
or verdict of guilt.
(b) New trial on punishment means a new hearing of the punishment stage of a criminal action after the trial court has, on
the defendant’s motion, set aside an assessment of punishment without setting aside a finding or verdict of guilt.
Comment: This expanded definition of new trial means the trial court may grant a new trial on punishment only after the
jury has reached a guilty verdict. By its language, it is also confined to the defendant’s motion. The state may not move for a new
trial on punishment.1
Rule 21.3. Grounds
The defendant must be granted a new trial, or a new trial on punishment, for any of the following reasons:
[No further change]
Comment: This rule further clarifies the defendant is entitled to a new trial on punishment only if the trial court grants a
motion for new trial and the error occurred during the penalty phase.
Rule 21.8. Court’s Ruling.
(a) Time to rule. [No change]
(b) Ruling. In ruling on a motion for new trial, the court must not summarize, discuss, or comment on evidence may make
oral or written findings of fact. The granting of a motion for new trial must be accomplished by written order. A docket
entry does not constitute a written order.
(c) Failure to Rule. [No change]
Comment: The trial court must now make oral or written findings of fact when it rules on a motion for new trial, whether
the motion is granted or overruled. This change does for motions for new trial what the Court recently did for pretrial motions.
State v. Cullen, 195 S.W.3d 696 (Tex.Crim.App. 2006) (trial court must make findings of fact and conclusions of law after granting
defendant’s motion to suppress).2
Rule 21.9. Effect of Granting a New Trial.
(a) A court must grant a new trial when it has found a meritorious ground for new trial, but a court must grant only a new
trial on punishment when it has found a ground that affected only the assessment of punishment.
(b) Granting a motion for new trial restores the case to its position before the former trial, including, at any party’s option,
arraignment or pretrial proceedings initiated by that party.
(c) Granting a new trial on punishment restores the case to its position after the defendant was found guilty. Unless the
defendant, State, and trial court all agree to a change, punishment in a new trial shall be assessed in accordance with
the defendant’s original election under article 37.07, §2(b) of the Code of Criminal Procedure.
(d) A finding or verdict of guilt in the former trial The prior conviction must not be regarded as a presumption of guilt, nor
may it be alluded to in the presence of the jury that hears the case on retrial of guilt. A finding of fact or an assessment
or punishment in the former trial may not be alluded to in the presence of the jury that hears the case on retrial of
punishment.

Rule 25.2 Criminal Cases
(a) Rights to Appeal.
(1) [No change]
(2) Of the Defendant. A defendant in a criminal case has the right of appeal under Code of Criminal Procedure article
44.02 and these rules. The trial court shall enter a certification of the defendant’s right of appeal in every case
each time in which it enters a judgment of guilt or other appealable order. In a plea bargain case — that is, a case
in which a defendant’s plea was guilty or nolo contendere and the punishment did not exceed the punishment
recommended by the prosecutor and agreed to by the defendant — a defendant may appeal only: [No further
change]
(b) Perfection of Appeal. [No change]
(c) Form and Sufficiency of Notice.
(1) Notice must be given in writing and filed with the trial court clerk. If the notice of appeal is received in the court
of appeals, the clerk of that court shall immediately record on the notice the date that it was received and send the
notice to the trial court clerk.
(2) [No change]
Comment: The amendment to Rule 25.2(a)(2) is a minor change in semantics. Rule 25.2(c)(1) has been amended presumably
to prevent an erroneously filed notice of appeal from being untimely.
Rule 35.3. Responsibility for Filing Record
(a) Clerk’s record. The trial court clerk is responsible for preparing, certifying, and timely filing the clerk’s record if:
		
(1) a notice of appeal has been filed, and in criminal proceedings, the trial court has certified the defendant’s right of
appeal, as required by Rule 25.2(d); and [No further changes]
This rule change makes clear that a clerk does not have to prepare or file a record if the trial court has not certified the appeal.
Therefore, be sure to get your certification of the defendant’s right of appeal to the clerk along with your notice of appeal, or
shortly thereafter. Otherwise, your appeal will go up to the appellate court without the record.
Rule 42.2. Voluntary Dismissal in Criminal Cases.
(a) At any time before the appellate court’s decision, the appellate court may dismiss the appeal upon the appellant’s motion.
if the party that appealed withdraws his or her notice of appeal. The appellant and his or her attorney must sign the
written motion to dismiss and file it in duplicate with the appellate clerk, who must immediately send the duplicate
copy to the trial court clerk. An appellant must personally sign the written withdrawal.
(b) After the court of appeals hands down its opinion, an appellant may not withdraw the notice of appeal it may not grant
an appellant’s motion to dismiss the appeal unless the other parties consent and the court of appeals approves the
withdrawal. If the other parties consent and the court of appeals grants the appellant’s motion to dismiss the appeal, If
consent and approval are obtained, the appellate opinion must be withdrawn and the appeal dismissed. The appellate
clerk must send notice of the dismissal to the trial court clerk.
Comment: Rule 42.2’s prior requirement of withdrawal of the notice of appeal upon voluntary dismissal is eliminated and
replaced with a motion to dismiss the appeal. The rule also mandates the signing of the motion to dismiss by both the client
and his attorney.

amendment changes

Comment: This rule change will clear up some confusion regarding whether the trial court can modify a sentence. Courts
of appeal are divided on whether, under current law, the trial court may grant a new punishment trial, or whether the court must
grant a new trial on guilt/innocence even if the error occurred during the penalty phase. E.g., McClinton v. State, 38 S.W.3d 747
(Tex.App. – Houston – [14th Dist.] 2001, pet. dism’d)(trial court had the power to modify, on its own motion, the sentence within
the time of its plenary power); accord, Miller v. State, No. 07-03-0453-CR, 2004 Tex. App. LEXIS 6423 (Tex.App. – Amarillo 2004,
no pet.) (unpublished) (it was within the plenary power of the court, by virtue of Appellant’s motion for new trial, to vacate its
judgment of conviction and reinstate Appellant on deferred adjudication community supervision following the first adjudication
hearing).3 This change is a logical one considering the appellate court may reverse and order a new trial on punishment only.
Tex.Code Crim.Proc. 44.29(b).

amendment changes

Rules of Evidence.
RULE 412. EVIDENCE OF PREVIOUS SEXUAL CONDUCT
IN CRIMINAL CASES
(a) Reputation or Opinion Evidence.[No change]
(b) Evidence of Specific Instances. [No change]
(c) Procedure for Offering Evidence. [No change]
(d) Record Sealed. [No change]
(e) Sexual Conduct of Child as Defense. —This rule does not limit the right of the accused to produce evidence of promiscuous
sexual conduct of a child 14 years old or older as a defense to sexual assault, aggravated sexual assault, indecency with
a child or an attempt to commit any of the foregoing crimes. If such evidence is admitted, the court shall instruct the
jury as to the purpose of the evidence and as to its limited use.
Comment: In its amendment of this rule, the Court has eliminated the defense of promiscuity for the enumerated sex crimes
involving victims fourteen years of age and under.
RULE 504. HUSBAND-WIFE PRIVILEGES
(a) Confidential Communication Privilege.
		
(1) Definition. [No change]
(2) Rule of privilege. [No change]
(3) Who may claim the privilege. [No change]
(4) Exceptions. There is no confidential communication privilege:
			
(A) Furtherance of crime or fraud. [No change]
			
(B) Proceeding between spouses in civil cases. [No change]
			
(C) Crime against spouse or minor child. — In a proceeding in which the party is accused of conduct which, if
proved, is a crime against the person of the spouse, any minor child, or any member of the household of
either spouse, or, in a criminal proceeding, when the offense charged is under Section 25.01, Penal Code
(Bigamy).
			
(D) Commitment or similar proceeding. [No change]
			
(E) Proceeding to establish competence. [No change]
(b) Privilege Not to Testify in Criminal Case.
		
(1) Rule of privilege. [No change]
		
(2) Failure to call as witness. [No change]
		
(3) Who may claim the privilege. [No change]
		
(4) Exceptions. — The privilege of a person’s spouse not to be called as a witness for the state does not apply:
			
(A) Certain criminal proceedings. — In any proceeding in which the person is charged with a crime against the
person’s spouse, a member of the household of either spouse, or any minor, or in an offense charged under
Section 25.01, Penal Code (Bigamy).
			
(B) Matters occurring prior to marriage. [No change]
Comment: These amendments add prosecution for bigamy as an exception to the privilege.
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All Commentary is by Cynthia Hampton.

2

The reason for this requirement? “Because an appellate court’s review of a trial court’s ruling is restricted by an inadequate record of the basis for the trial court’s ruling, we find it necessary to
require a trial court to express its findings of fact and conclusions of law when requested by the losing party.” Cullen, supra at 700.

3

The question presented by the State’s PDR in McClinton was:

Does a trial court have the power to reform a defendant’s sentence after the defendant has already begun to serve the sentence?
McClinton, supra, at 769 (Cochran, J., dissenting).

Proposed By-Law Amendments
The following proposed by-law amendments were approved by the TCDLA Board of Directors at its quarterly
meeting held on December 9, 2006. Please direct any comments to Joseph Martinez, 512.478.2514, or jmartinez@
tcdla.com. If approved by the TCDLA membership, they will become effective after the annual meeting scheduled
for June 2007.

ARTICLE IV
FINANCES
Sec. 2. Dues Schedule.
It shall be the duty of the Board of Directors to set membership dues.

ARTICLE VI
BOARD OF DIRECTORS
Sec. 1 Powers, Membership and Terms.
(a) The business and affairs of the Association shall be managed by a Board of Directors. The Board of Directors shall consist
of the elected officers of the Association, the immediate Past President of the Association, the past presidents of the Association,
the editor of the VOICE for the Defense, the editor of the Significant Decision Report, forty-two (42) directors, and sixteen (16)
associate directors. Each past president of the Association is a member of the Board of Directors, provided said past president is
a member in good standing. The editors of the VOICE for the Defense and Significant Decisions Report shall serve as a members
of the Board of Directors during their tenure as editors. Directors shall be elected for terms of three (3) years. Associate directors
shall be elected for terms of one (1) year.
(b) No director may be elected to serve for more than two (2) full consecutive terms, not to include any term or terms served as an
associate director provided this restriction shall not prevent officers and the editor of the VOICE for the Defense who are directors
by virtue of office from serving on the Board of Directors. Any director who is ineligible to be reelected to the Board is also
ineligible for election as associate director. No associate director may be elected for more than two (2) consecutive terms. The
executive committee shall have the responsibility for establishing rules to ensure the orderly election of the board of director.
Sec. 2. Executive Committee.
The Executive Committee shall consist of the officers of the Association, the editor of the VOICE, for the Defense, and members
of the Association appointed by the President. Of the appointed members of the Association, at least half shall be members
of the Board of Directors. Each membership area designated in Section 11 of Article III shall be represented on the Executive
Committee. The Executive Committee shall have such powers and duties as are provided in these bylaws and as may be prescribed
by the Board of Directors. The Executive Director is a non-voting member of the Executive Committee

ARTICLE VII
OFFICERS

Proposed By-Law Amendments Continued
Sec. 1 Officers.
The officers of the Association shall consist of a President, a President-Elect, a First Vice-President, a Second Vice-President,
Treasurer, and Secretary., the Executive Director, the Editor of VOICE for the Defense, and the Editor of Significant Decisions
Report.

Sec. 2. Qualifications.
(c) Prior to taking office, aAn officer, other than the executive director, must have served at least one (1) full term as a director, or
have provided equivalent service on the board of the Texas Criminal Defense Lawyers Educational Institute or the Executive Committee
of the Criminal Defense Lawyers Project.
Sec. 3. Assumption of Office.
(b) In the event of the death, resignation or removal from office of the Treasurer, the Secretary shall accede to the office of the
Treasurer and hold said office until the next annual meeting of the Association. In the event of the death, resignation or removal
from office of any officer, other than the President, each officer below the office which is thus vacated shall immediately accede to the
office immediately above the office held by that officer. The President shall appoint, with the approval of a majority of the remaining
officers, a replacement who will serve as Secretary for the remainder of the regular term of office in which the vacancy occurs. If there
is a period between the vacation of an office and the appointment of the new secretary, the officer assuming the office of Treasurer shall
fulfill the duties of Secretary until a replacement is appointed. The hierarchy of office in descending order is: President, President-elect,
First Vice-President, Second Vice-President, Treasurer, and Secretary.
Sec. 10. Executive Director.
(c) Termination of Employment: The Association shall be authorized to terminate employment of the Executive Director by, and
only by, one of the following two procedures:
(2) By Designated Officers: Conclusive vote on termination can be undertaken at a meeting requested for this purpose, at which
the (9) officers of the Association designated in Sec. 1 of this article are eligible to vote, except that the immediate Past-President
shall be substituted for the Executive Director as an eligible voter. Said meeting must be requested by at least (3) (2) of the eligible
voters with at least 72 hours advance notice to each other eligible voter, communicated either directly, in writing, or by phone
message. Attendance and vote may be either in person or by phone. Termination shall result if supported by vote of six (6) four
(4) or more of those voting in said meeting.

ARTICLE VIII
ELECTIONS
Sec. 1. Elections.
At each annual meeting the Association shall elect all officers except President, and elect directors to replace each directors whose
term is expiring and to fill any vacancy. At least one-third of the Board of Directors shall be elected each year. Officers shall serve
for one(1) year or until their successors take office. Directors shall serve for three (3) years or until their successors take office,
unless appointed to complete a term for which another was elected. The President-Elect shall assume the office of President and
all elected officers and directors shall take office upon adjournment of the annual meeting.
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I would like to attend this FREE training and have enclosed my application, two recommendation letters (Texas

or federal judiciary and a TCDLA member) and $100 refundable deposit. The $100 refundable deposit holds your spot
(pending approval of application). The deposit will be returned upon completion of training. Enrollment is limited. You
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Join TCDLA!
When you join TCDLA, you become a part of a long history of providing
outstanding services and assistance to criminal defense lawyers across the
great state of Texas.
Join today and take advantage of numerous member benefits. Endorse a
colleague or friend — encourage others to become
a member of TCDLA.
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Member Benefits

Membership Application
To join TCDLA you must be a member in good standing of the State Bar of Texas
engaged in the defense of criminal cases (except law students or affiliate
applicants). An applicant must be endorsed by a TCDLA member. Members
of the judiciary (except honorary members) and those regularly employed in a
prosecutorial office are not eligible.
Your membership will go into effect upon approval of application and receipt
of annual membership dues. Please allow 6 to 8 weeks for confirmation and
certificate.
q Mr.

q Ms.

q Mrs.

name

:: eLawSoftware
15 percent discount to TCDLA members on its Web Based Criminal Defense Client Man‑
agement software. (See page five for details.)
:: Enterprise Car Rental
10 percent discount TCDLA members. (See page five for details.)
:: La Quinta
10 percent discount to TCDLA members. (See page five for details.)
:: Sprint PCS
15 percent discount to TCDLA members on its wireless services. (See page five for details.)
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:: Communities (listserv)
A partnership to engage community members in areas of significant decisions, legislative
and capital issues/updates, upcoming seminars and events, and more.
:: TCDLA Discounts
Receive significant discounts on CLE seminars and TCDLA publications.
Discounted liability insurance with Joe Pratt Insurance.
:: Strike Force
Strike Force assistance to aid lawyers threatened with or incarcerated for contempt of court.
:: Resources
Expansive library of research papers from renowned criminal defense lawyers.
:: Significant Decisions Report
Professional reports summarizing state and federal cases, emailed weekly.
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:: Voice for the Defense Magazine
A subscription to the ONLY state-wide magazine written specifically for defense lawyers,
published 10 times a year.

:: Expert List
Extensive list of experts for all types of criminal cases, including investigators, mitigation
and forensics specialists.
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:: Lawyer Locator
Online directory providing members an opportunity to list up to three areas of specialty
for public advertising.
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phone			

:: Subscription Services Inc.
50 percent discount off the cover price of more than 1,000 magazines(See page five for
details.)

:: Membership Directory (printed and online)
Comprehensive listing of current TCDLA members, updated, reprinted and mailed annu‑
ally and online directory of current TCDLA members.
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:: Legislature
Opportunities to be involved in the legislative effort.

Mail completed form and payment to

:: State Motions CD
New members will receive a comprehensive cd of state forms and motions including DWI,
post trial, pre-trial, and sexual assault motions.

Fax to (if paying by credit card) 512.469.9107 or ONLINE at www.tcdla.com

:: Membership Certificate
Display your TCDLA membership with pride! New members will receive a personalized
certificate by mail.
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