Robert Barrera, Richard “Racehorse” Haynes and Weldon Holcomb
illustrated by Kellan Jett
during an interview and videotaping for a DVD depicting the history of TCDLA and criminal defense attorneys.
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:: eLawSoftware
15 percent discount to TCDLA members on its Web Based Criminal
Defense Client Management software. We provide an all-inclusive client
file at your fingertips that also allows you to take control of your collections. With no long term contract to sign, this is a risk free venture in
attaining a more efficient and profitable law practice. Contact Bill Baker at
1.800.820.3529 or sales@elawsoftware.com

:: Membership Directory (printed and online)
Comprehensive listing of current TCDLA members, updated, reprinted
and mailed annually and online directory of current TCDLA members.

:: Enterprise Car Rental
10 percent discount for TCDLA members. Enterprise is the largest rental
car company in North America in terms of locations and number of cars
while providing the highest level of customer service. The corporate account number for TCDLA members is 65TCDLA. You may contact your
local office directly or visit www.enterprise.com. When booking ONLINE, enter your location, date, time and corporate account # 65TCDLA.
You will then be asked for your discount ID which is the first three letters
of TCDLA (TCD). Make your reservation at Enterprise Rent-A-Car

:: Expert List
Extensive list of experts for all types of criminal cases, including investigators, mitigation and forensics specialists.

:: La Quinta
10 percent discount to all TCDLA members. Simply tell the reservations
agent that you are with the Texas Criminal Defense Lawyers Association
or give the discount code (TCDLA) on the La Quinta web site to get the
discounted rate. Visit www.lq.com or call 1.800.531.5900.
:: Sprint PCS
15 percent discount to TCDLA members on its wireless services. Existing
Sprint customers can receive the discount without interruption and new
customers can receive additional discounts on equipment.
1.
2.
3.
			
			

Dial 888.211.4727.
Navigate to live customer service representative.
Let customer service representative know you want to be
attached to hierarchy account #0042560097 for Texas Criminal
Defense Lawyers Association.

:: Subscription Services Inc.
50 percent discount off the cover price of more than 1,000 magazines
such as Newsweek, New Yorker, Texas Monthly, etc. Visit www.buymags.
com/attorneys.
:: Voice for the Defense Magazine
A subscription to the ONLY state-wide magazine written specifically for
defense lawyers, published 10 times a year.
New in 2007 — CDLP’s Capital Litigation Update will be included in
Voice for the Defense magazine.

:: Lawyer Locator
Online directory providing members an opportunity to list up to three
areas of practice for public advertising.

:: Communities (listserv)
A partnership to engage community members in areas of significant
decisions, legislative and capital issues/updates, upcoming seminars and
events, and more ...
:: TCDLA Discounts
Receive significant discounts on CLE seminars and TCDLA
publications.
Discounted liability insurance with Joe Pratt Insurance.
:: Strike Force
Strike Force assistance to aid lawyers threatened with or incarcerated for
contempt of court.
:: Resources
Expansive library of research papers from renowned criminal defense
lawyers.
:: Significant Decisions Report
Professional reports summarizing state and federal cases, emailed weekly.
:: Legislature
Opportunities to be involved in the legislative effort.
:: State Motions CD
New members will receive a comprehensive cd of state forms and motions including DWI, post trial, pre-trial, and sexual assault motions.
:: Membership Certificate
Display your TCDLA membership with pride! New members will receive
a personalized certificate by mail.
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we need your

WORD!

Would you like to see your name in print?
We are looking for potential articles for the

Voice for the Defense.
If you would like to submit an article, please send it to
Cynthia Hampton at champton@tcdla.com or
Marisol Valdez at mvaldez@tcdla.com.
Prior to publication, articles are reviewed and approved
by Emmett Harris, editor and
Rebecca Davis, feature articles editor.
Questions? Call 512.478.2514 ext. 23

now available!

founded 1971
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Craig Jett

The Times They Are A-Changin’
Earlier this year I went to hear the new Dallas County District Attorney, Craig Watkins,
speak at a local political forum. I was curious about this newly elected district attorney
who had no experience as a prosecutor, but who had been elected to the position of chief
law enforcement official in Dallas County. He had broken a number of barriers along the
way. He had broken the color barrier, by being the first person of color to be elected district attorney in Dallas County. He broke the Republicans hold of 16 years on the district
attorney’s office. He broke the historical legacy of Dallas County District Attorney Henry
Wade, whose tenure lasted 36 years, and whose direct descendants lasted 16 more. I was
seeking some insight as to whether this new official would become a historical figure
himself, or merely a historical footnote.
After telling some jokes about how he was not supposed to be here, Watkins addressed
crime prevention. He opined that the best way to reduce crime is through education
— not longer sentences, not tougher laws, not zero tolerance — but education. He said
that more than 65 percent of prisoners do not have a high school education.1 That is a
wonderful platitude, but isn’t he supposed to be a prosecutor, not a social worker? After
all, what can an elected district attorney in Dallas County do to improve education?
Watkins said that he would start a reentry program for convicts being released from the
penitentiary to Dallas County. He will encourage local business owners to invest in communities where community policing has been a success. He said he will institute offender
diversion programs that educate, but don’t adjudicate. He said that his office would still
seek stiff sentences for violent offenders and still put some offenders on death row, but
said that his policy regarding drug and property crime would focus on rehabilitation,
not retribution. He declared that times were changing in Dallas County and that if you
don’t want to lend a hand then get out of the way.
My neighbor at the table and I noted that Watkins had just paraphrased Bob Dylan who
said:
A telephone call to TDCJ revealed their statistics reflect that 54.5 percent of the inmates have a high school
education. A check of the TDCJ website reveals that the average school year completed claimed by inmates
is 9.77 and the average educational achievement is 7.99. See www.tdcj.state.tx.us/publications/executive/
publications-statistical-report-fy2006.htm.

1

:: president’s
message
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Your old road is rapidly agin’
Please get out of the new one
If you can’t lend your hand
For the times they are a-changin.
I wondered if Watkins’ words were the product of the modern
American collective unconscious; a knowing appreciation of
the evocative poetry of Bob Dylan; the conscious political
exploitation of an American icon; or started as one of the
foregoing and evolved to another. Not that it matters all that
much, because the times are indeed a-changin’.
Shortly after taking office, in response to yet another exoneration of a man wrongfully convicted in Dallas County, Watkins
personally apologized to the man in court, although he had
no responsibility for the conviction. Each time that has happened since Watkins took office, he has appeared in court
and apologized to the wrongfully convicted man. Watkins
has opened up the district attorney’s old files to innocence
investigators and has hired a former defense attorney as a
special prosecutor to review more than 400 requests for postconviction investigation of DNA evidence.2 Gone from the
district attorney’s office are many of the career prosecutors
who represented a continuation of the legacy of Watkins’
predecessors. In this place are lawyers with substantial prosecutorial and defense experience.
The changes have not occurred just in the district attorney’s
office. The last election in Dallas County swept Democrats
into all county-wide offices, including 42 judicial benches.
Forty-one incumbent judges were turned out by the voters.
All the newly elected criminal court judges, except one, had
been practicing defense lawyers prior to the election. While
we lost some good judges, we gained a courthouse full of jurists whose careers have been spent representing the citizen
(and the non-citizen) accused and witnessing the long term
ravages of crime and punishment, not only on the defendants,
but their families and the community.3 It is often easier to see
the harm to the victim of crime because our system requires
that it be prominently displayed in public by skilled advocates
in order justify the verdict and the sentence. Frequently lost
in the process is the unconsidered collateral damage, the
social blast radius, of the punishment.4 The changes have
not just been the result the political process. In a stunning
reversal of a century old position, the Dallas Morning News
recently advocated the abandonment of the death penalty.
The editorial board stated:
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This board has lost confidence that the state of Texas
can guarantee that every inmate it executes is truly
guilty of murder. We do not believe that any legal
system devised by inherently flawed human beings
can determine with moral certainly the guilt of every
defendant convicted of murder.
That is why we believe the state of Texas should
abandon the death penalty-because we can not
reconcile the fact that it is both imperfect and irreversible.
Dallas Morning News Editorial, “Death No More,” April 15,
2007. This remarkable change came on the heels of the 12th
DNA exoneration in Dallas County since 2001. And these are
only the cases where there was DNA evidence that was preserved. In how many cases involving eyewitness testimony,
junk science and circumstantial evidence, may there have
been wrongful convictions for which there is no remedy?
Why are the times a-changin’? Politically, the changes in Dallas County result from shifting demographics, dissatisfaction
with the policies of the current administration in Washington
and the Congress, local scandals and the aforesaid DNA
exonerations. Outside the political arena there are other
reasons for the changes. One important reason is lawyers
like you. The arguments against the death penalty and about:
the inequities of the criminal justice system are not new.
You have been making these arguments for decades — that
eyewitness testimony is suspect; that the “science” employed
by the state to convict is not reliable; that prosecutors do
not understand or do not care about their obligation under
Brady; that the death penalty can not be fairly administered;5
that the resources dedicated to defending the accused are
inequitable compared to that available to the prosecution.
You have refused to take no, overruled, and affirmed as final
answers. Now you are winning some of those arguments, because their validity has become manifest and there are some
in office with open minds, life experience and the political
will to try to make the right decisions. You, who have labored
against long odds, who have the courage of your convictions
and who refuse to give up-deserve substantial credit for the
changing times. For that, all the people of our state, citizens
and non-citizens alike, owe you a debt of gratitude.

The Dallas County Commissioners Court approved funding for a special prosecutor, a lower level attorney, an investigator and a legal secretary.
While certainly law enforcement sees first hand more of the harm to victims of crime, sometimes the prosecutors and judges — particularly young
judges — are myopic in their view of the purpose and effect of the punishment they mete out. I have seen sentences of scores of decades posted proudly on
a wall in a prosecutor’s office, like grisly wartime souvenirs, the collectors seemingly oblivious to the human suffering that results from each sentence.
4
It is simple to say, and many say it, that the guilty defendant is responsible for all the consequences of his actions, whether intended as reasonably
foreseeable. Sometimes the justice system fails to realize it is an intervening cause of harm well beyond that produced by the crime.
5
In Callins vs. Collins, 510 U.S.1141,1143(1994), (Blackmun, J. dissenting), Justice Harry Blackmun, after 23 years on the Supreme Court, reached the
conclusion that the death penalty could not be fairly administered.
2
3
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Joseph A Martinez

Another Successful Rusty Duncan!
Special thanks to Randy Wilson, Keith Hampton, Darlina Crowder and Tom Pappas,
course directors for this year’s 21st Annual Rusty Duncan Advanced Criminal Law
Course. Thanks to their efforts based on the evaluations submitted by attendees, we had
a very successful advanced course. Attendees appreciated the two breakout session for
new lawyers and federal law practitioners. Clifton “Scrappy” Holmes and Tim Evans were
inducted into the TCDLA Hall of Fame. Craig Washington from Houston was awarded
the Percy Foreman Lawyer of the Year Award. The Annual membership party recognized
all the attending octogenarians who included: Judge Frank Maloney, Weldon Holcomb,
Richard “Racehorse” Haynes, Robert Barrera, Edward McFarland and Travis Alley. These
men have borne the fight to ensure justice in Texas. Their extraordinary lives are an inspiration for all who seek justice.
Thanks to all participants and their families who came this year. We hope to see you again
next year. We had a total of 803 persons in attendence. Thanks to all of the speakers and
TCDLA staff for their work on this year’s event. Thanks to Christi and Gerry Goldstein
for opening their home for the annual pachanga. This yearly get-together allowed all
participants and their families to come together and enjoy each other’s company.
We encourage all participants to send in any comments on this year’s Rusty and how to
improve next year’s 21st Annual Rusty Duncan Advanced Criminal Law Course. Please
send them to jmartinez@tcdla.com
Thanks to Stan Schneider who ensured we have records of the lives of our octogenarians. Stan and others conducted interviews with each of the octogenarians, which were
videotaped for posterity. Copies of the tapes are going to each octogenarian and a copy
will stay with TCDLA. In the months to come as TCDLA has its quarterly board meetings, we will invite all current Hall of Fame members to sit down and be interviewed and
videotaped. We will show the tapes at future TCDLA seminars.
Craig Jett, 36th TCDLA President, has selected E. Gerry Morris as course director for
next year’s 21st Annual Rusty Duncan Advanced Criminal Law Course. Gerry has already
started planning for the event.

:: executive
director’s
perspective
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We are looking for any and all information on the first Advanced Criminal Law Short
Course held in Fort Worth at the Worthington Hotel in June 1988. If you have any information please call Joseph Martinez at the home office.
Good verdicts to all!
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:: August

:: October

:: December

August 10, 2007
CDLP | Operation Texas Freedom
San Angelo

October 4-5, 2007
CDLP | Forensics
Dallas

December 6-7, 2007
CDLP | Voir Dire
Dallas

October 12, 2007
CDLP | Advanced Trial Series
Del Rio

December 14, 2007
CDLP | Advanced Trial Series
Tyler

October 18, 2007
CDLP | Advanced Trial Series
Nacogdoches

December 8, 2007
TCDLA, CDLP, TCDLEI Board Meetings**
Dallas

October 26, 2007
CDLP | Advanced Trial Series
Beaumont

:: January

August 17, 2007
TCDLA | DWI Top Gun
Houston
August 23, 2007
CDLP | Phone Seminar
Topic TBD
August 24, 2007
CDLP | Nuts and Bolts
co-sponsored with San Antonio
Criminal Defense Lawyers Association
San Antonio

:: September
September 6-7, 2007
TCDLA | Cowtown Bill of Rights
Review: 4th, 5th and 6th Amendments
Ft. Worth
September 9, 2007
TCDLA, CDLP, TCDLEI Board Meetings**
Ft. Worth
September 20, 2007
Phone Seminar
Topic TBD

:: November
November 2-3, 2007
TCDLA | Stuart Kinard Memorial
Advanced DWI
San Antonio
November 2-3, 2007
El Paso Criminal Law Group Seminar
Ruidoso, NM
November 9, 2007
TCDLA | Nuts N’Bolts
San Antonio
November 15-16, 2007
CDLP | Capital Murder
South Padre Island

January 3, 2008
CDLP | 28th Annual Prairie Dog
Lawyers Seminar
Lubbock

*Unless otherwise noted, seminars are
open only to criminal defense attorneys,
mitigation specialists, defense investigators, or other professionals who support
the defense of criminal cases. Law enforcement personnel and prosecutors
are not eligible to attend.

** Open to all members

September 27, 2007
TCDLA | Juvenile Law
Austin

Note: Schedule and dates subject to change. Visit our website at www.tcdla.com for the most up to date information.

register at www.tcdla.com
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Emmett Harris

Still Working on His Game
I have talked here before about the intangible blessings of TCDLA membership; how
just being around our group is so often educational and inspirational. It happened to me
again at June’s Rusty Duncan seminar in San Antonio.
It was Saturday morning. The seminar had been rolling for more than two days. I came
back from some committee meetings at the Hilton to sit in on the remainder of the
speakers’ presentations. I walked down the outside aisle and sat down on the second
row from the front. There was a man sitting by himself on the very front row between
me and the platform. It was Richard Haynes. I knew we had honored him earlier on his
80th birthday and interviewed him for our video archives. Probably he was there waiting to be recognized or introduced, right? That didn’t happen. I watched him. He was
listening carefully to the speaker. He was checking out each power point slide. He was
making notes. He was studying!
It reminded me of a day a few years ago when I watched Lee Trevino on the practice tee
at a senior’s tournament at the Dominion. He was hitting little 20 yard pitch shots with
a wedge. He would hit the little shot, and then watch the ball until it rolled to a stop.
Then he would hit the very same little pitch shot and watch it just as carefully as before.
He did this at least 20 times. Here was a pro who has won the U. S. Open, the British
Open, and a truck load of tournaments on the regular and senior tours. He has played
and won all over the world. He has made millions in professional golf. He is one of the
greatest golfers of our time. Yet he was still working on some little 20 yard pitch shot.
He was still working on his game.
So there I sat in the presence of one of the giants of criminal defense. He could have carried the whole two and a half day seminar by himself, and no one would have wanted to
miss a minute of it. But there he was still studying, still listening, still making notes, still
learning, still working on his game.
Boys and girls, that goose-bumped me. That moment alone was worth the trip to San
Antonio. That was an entire seminar for me. I wish you all could have seen it. Some of
you down front probably did. If so, you were privileged to receive an invaluable lesson
from a master of his craft, and he didn’t even know he was teaching us.
It reminded me of what Sir Winston Churchill, who, you may notice, understood the
impact of “threes”, said when speaking late in his life to a university graduating class:

:: editor’s
comment
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“Never give up. Never give up. Never give up. Never. Never. Never.”
Messrs. Trevino and Haynes won’t. Neither should we.

War Story
from a criminal defense attorney

For about 10 years during the 60s and early 70s, I carried the law for and second-chaired Nago Alaniz, a lawyer from San
Diego, Texas. There are many lawyers still practicing who will remember Nago. I could write a book of war stories about
him, but it would have to sell as fiction.
We won most of our cases, but I always suspected that if it wasn’t on his facts or my law, that someone had whispered to a
juror. We had lots of 11-1 and 10-2 verdicts. Nago was tried in Waco in the 50s for murder and acquitted. He was tried in the
Federal court in Corpus Christi in the 60s for perjury and obstruction, and again acquitted. He had a very colorful career, lots
of business and lots of money. A factor in this was that the South Texas people’s kids scattered all throughout the country,
but every time one was in need of a lawyer, the old folks came to Nago. He referred out all his civil cases and there were
lots of PI cases to refer.
A couple of quickies will illustrate his colorful character:
I went to Arizona with him in the mid 60s, Tucson or Phoenix, I don’t remember. There was a south Texas illegal charged with
murder, and his family and friends came up with a substantial fee, so off we went. When we got there, the judge called
us into chambers, and asked Nago if he was familiar with Arizona procedure. Nago’s reply was, “Judge, to tell the truth I
haven’t ever really gotten familiar with Texas procedure.” The judge broke into laughter and admitted us both to practice
in his court, saying, “Sounds like you’ll fit right in here.”
Anyway, our client was allegedly a deaf-mute. There was a problem finding a qualified interpreter who was not only able
to converse in sign language, but also in both English and Spanish. We kept insisting and filing motions about the problem
of not only interpretation, but the impossibility of knowing what message the client was receiving from the signs or what he
was sending with his signs. In addition, he was not supposed to be able to read or write. The court was contemplating two
interpreters, one for signs, the other for language, but we contended that actually only compounded the understanding
problem. On about the third day of arguing around, the judge called all lawyers into his chambers. He was completely
exasperated. The victim had been another illegal and had no family we knew of. The judge asked Nago what the client
would do if he was acquitted, and Nago told him the client would set sail for south Texas and never let Arizona dust settle on
his coattails again. The judge told the DA that he figured the Texas lawyers would come up with a self-defense plea and if
they would agree to get the accused out of Arizona and promise he would never return, the DA ought to dismiss the case.
It was done later that day and we came home victorious. A couple years later, I would swear that the same deaf-mute was
in Nago’s office, or at least it certainly did look like him, but he was laughing and talking.
Another unbelievable quickie: when LBJ was first running for Congress, he was not doing well, and the story is that he checked
into the Burnet hospital a day or two before the primary to have a ruptured appendix removed. Headlines re the emergency
helped him garner the votes to win. Nago had a fairly bad murder case set in Judge Garcia’s court in Brownsville for which
he had been paid a tremendous fee and did not want to try, at least not just then. He sent me to Brownsville with a Motion
for Continuance, and he checked into the Burnet hospital (if it was good enough for LBJ, it was good enough for him) and
had his appendix taken out.
Judge Garcia looked at my motion, and had the bailiff call the hospital to verify Nago’s presence. The next time the case
was set a couple of months later, he sent me back with another motion and checked back into the Burnet hospital. This time,
the judge not only had the hospital called, but insisted that he personally talk to Nago. When he asked what the medical
problem was this time, Nago told him, “Judge you know how they preserve removed organs, well its a good thing they saved
my appendix because I wasn’t doing well at all without it, and I’m here now to have them put it back in!.” The next time the
case was set, Nago showed up with another motion, and had his mistress wheel him into the courtroom in a wheelchair, with
one foot bandaged so big it looked like a basketball. He was insisting he was too sick to try the case. When Judge Garcia
inquired about the condition of his foot, Nago told him he had a nearly fatal case of infected athlete’s foot. He was put to
trial anyway and got another of those 10-2 hung juries. We later settled the case without a trial. I never really figured out if it
was ingenuity or just plain guts. I guess after you have been acquitted of murder, nothing is scary.
by Marvin Foster

If you have a story you’d like to share, please send it to Marisol Valdez at mvaldez@tcdla.com
or Cynthia Hampton at champton@tcdla.com for publication in an upcoming issue.
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FR Buck Files, Jr

Unreasonable Non-Guideline Sentences
Defense lawyers and government lawyers alike are having a common experience: They are
enjoying the thrill of victory in the district courts and the agony of defeat in the appellate
courts. Why? Because some United States district judges either have an unexplainable
desire to have their sentences vacated and the cases remanded for re-sentencing or they
simply do not understand Booker and the importance of 18 U.S.C. §3553. Judges of the
various courts of appeal are finding their sentences to be unreasonable.
The initial reaction of the media and of many lawyers and judges to Booker was that
the Supreme Court had returned us to the pre-Guidelines era. Judges would have
unfettered discretion to assess whatever they believed to be an appropriate sentence.
Like Texas judges, they could look at the offense and the offender and do justice. What
Booker teaches us is that a sentencing court is required to consider the Guidelines, but
is permitted to tailor the sentence in light of other statutory concerns as well. United
States v. Booker, 125 S.Ct. 738 (2005).
Judge Gottschall’s Disaster
United States District Judge Joan V. Gottschall of the Northern District of Illinois just
had one of her judgments reversed and the case remanded because of a Booker sentencing issue. See United States v. Goldberg, ___F.3d ___, 2007 WL 1827645 (7th Cir.; 2007).
Judge Gottschall — who had been on the district bench for more that 10 years — gave the
Court no other option. She imposed a non-Guideline sentence and did not thoroughly
articulate her reasons for its imposition.
Jeremy Goldberg was an advantaged child. He had been convicted of a drug offense
and was being confined at home. While there, he downloaded file-sharing software that
gave him access to a web site called “# 100% PreTeenGirlPics.” Over a period of some 18
months, he downloaded hundreds of pornographic images, some depicting children as
young as two or three being vaginally penetrated by adult males. He offered these images
to other subscribers to the web site to induce them to send similar images in return.
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Eventually, Goldberg was indicted for a violation of 18 U.S.C. §2252(a)(5)(B). This section of the Child Pornography Prevention Act of 1996 authorized the imposition of a
maximum prison sentence of 10 years for anyone who “knowingly possesses any book,
magazine, periodical, film, videotape, computer disk, or any other material that con-
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tains an image of child pornography that has been mailed,
or shipped or transported in interstate or foreign commerce
by any means, including by computer.”
The PSR recommended a Guidelines range of 63 to 78
months. It also included information that Goldberg had a history of drug abuse and that he masturbated while viewing the
pornographic images. At the sentencing hearing, the government pointed out that some of the images on the defendant’s
computer involved “bondage of these young children” and
“sadistic and masochistic sexual activity with these children,”
as well as girls “as young as two and three years old being
vaginally penetrated with an adult male penis.” For whatever
reason, Judge Gottschall did not make the upward adjustment
required by U.S.S.G. §2G2.2(b)(3) for sadistic images.
Goldberg’s lawyers obviously argued well. They described
him as a “normal young adult” and Judge Gottschall did not
want to send him to prison; however, she believed that she
could not impose a period of supervised release without first
imposing a prison sentence. With this in mind, she assessed
a sentence of one day in prison, time served, and a period
of 10 years supervised release. Then she attempted to justify
the sentence:
It’s a very, very difficult case, but I have concluded
that I’m going to begin with a lengthy period of
supervision rather than a period of incarceration,
with the idea that it’s going to be very intensive,
and if there is a problem, Mr. Goldberg is going to
go away for a very long time.
But the way I look at this case ... I think that if I
sent Mr. Goldberg away for 63 months or anything
close to it with the hope that he gets sex offender
treatment in prison, we’re pretty much guaranteeing his life will be ruined. And I think there’s some
possibility here that his life can go in a different way,
and I’d like to try that, but I’m very worried, because
what’s gone on here is very, very difficult for me to
deal with. I mean, these pictures, I can’t even bear to
look at them they’re so horrible. And what spiraling
downward does to you so that you can stand looking
at pictures like that I don’t know, but it’s spiraling
pretty far downward.
The guidelines allow me to place Mr. Goldberg, and
I’m going to ... I don’t know what our current word
is ... deviate from the guidelines under 3553, and I’m
going to impose a period ... as I said, the supervised
release can be any years up to life. I’m going to
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impose a ten-year period of supervised release. It’s
more supervised release than I have ever imposed
before, but I really think that given the psychiatric
reports and given what transpired here, that the
period of supervision has to be long enough to ensure that if Mr. Goldberg turns his life in a different
direction he does it for a long time.
I also want to make sure that if there is further ... any
evidence of further problem, that the Court retains
a handle over Mr. Goldberg for a long time.
Now, during that period of supervision, I really
need a little help in figuring out ... and I have been
trying to get the lawyers to give it to me, but I don’t
know that I’ve gotten it yet. Maybe it depends on
what kind of financial commitment people are able
to make, I don’t know, but I need to have close supervision in both the drug area and in the therapy
area to make sure that we’re not having a problem
here. And I know that ... I think Ms. Cohen is the
one who suggested some kind of periodic polygraph
examinations, and I think that should be an important part of this.
***
I think I better now talk about why under Section
3553 I deviated from the guidelines. My reason
in this case is less ... well, it’s this: It’s considering
the history and characteristics of the defendant
I think that there’s a substantial likelihood ... and
also considering the psychiatric reports, that this
offense was committed out of boredom and stupidity
and not because Mr. Goldberg has a real problem
with the kind of deviance that these cases usually
suggest. I believe that if that is correct, and if he is
sent to prison for a lengthy period, anything of any
consequence at all, I think it’s going to ruin his life
in many ways.
I think that sex offender treatment within the Bureau
of Prisons is going to expose him to people who are
dangerous to him. I think any substantial period of
incarceration is going to ensure that he’s not able to
take advantage of his education and get a good job,
and I think all of this will reinforce whatever negative
things he’s done in the past rather than pushing him
in a positive direction.
I recognize that the viewing of child pornography over the Internet destroys the lives of young
children, but I also recognize that the life that I’m
continued on page 43
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Rethinking the Law
Computer Network
By Clay S. Conrad1
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Dear Reader: I know what you are thinking —“Not another article on
law office technology!” How dry, boring, and what a waste of time. A
bunch of overpriced, unreliable, incomprehensible toys that will not help
me win cases and will just cause frustration and anxiety. I will never be
able to figure them out. Fahgedaboudit. Gimme an IBM Selectric® any
day. The secretaries can make do with what they have.
A persistent myth exists that a good lawyer armed with nothing more
than his file, a pen, and a legal pad can go down to the courthouse and
work magic. I cannot say whether this has ever been true. It is certainly
not true in the 21st century. Today, the results obtained in a case are
often directly related to the resources available with which to fight the
case. This does not mean money is never wasted on poorly or underutilized technology or that spending more money guarantees better
results. Nor does it mean that unnecessary bells and whistles never
get in the way, acting as a detriment to productivity. Getting the right
technology integrated into your practice, so that everything there is
needed and everything needed is there, is one of the most important
decisions we can make in shaping our practices. Computer hardware
may be commoditized (or nearly so), but the creation of an information
technology (IT) system for a small law office2 remains an art form — one
is not taught in most law schools.
This may explain why so few small law firms have good IT systems.
Their systems do not appear large enough to justify paying a high-priced
consultant to design and set them up; lawyers often do not know where
to find good consultants at a reasonable price; and the users are not
technically sophisticated enough to know what they are missing by
suffering with a poorly-considered system. Technology in many law offices accumulates and is added to or replaced in a slap-dash, haphazard
manner. Instead of well-integrated systems, most small firms purchase
pieces/parts as needs arise, without considering how they will work
within the larger network. Pieces/parts get replaced or upgraded when
they break or become incompatible with newer pieces/parts, again
without a view to a larger design.
In June 2006, when our former law firm dissolved, Paul Looney, Kathryn
Marteeny and I began the firm of Conrad, Marteeny & Looney, P.C.
Because of our dissatisfaction with the resources of our former firm,
we decided to build a network that would impose greater efficiency
and work as a tool for winning cases through better preparation and
presentation. With a background in entertainment technology, I was
comfortable with using technology as a tool for greater productivity and
creativity, and aware of the pitfalls of poorly utilized technology. The
system we developed employs readily available, relatively inexpensive
tools, and resources that are easily mastered and maintained. It does
so systematically in a way that gets the most productivity from each
piece. Moreover, the entire system, including software and training, was
obtained for well under $17,000. The final price included the services
of a certified Microsoft® technician to get it up and running.
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Start at the Beginning: Software Selection
It should go without saying that computers are only useful
to the extent they run useful software. Until you know what
software you need to run, i.e., what you want to do with the
machines, you are not in a position to select hardware. The
needs of a small law firm are reasonably predictable:
1. Word Processing, Word Processing, Word Processing. We
lawyers are quite verbose. We write a lot. We edit a lot. We
re-write a lot. We even throw out what we have been writing,
and start over a lot. The most used software on our desktop
is likely to be a word processor.
In our office, we use both Corel WordPerfect®3 and Microsoft
Word®4. While we use WordPerfect® for almost all drafting,
we occasionally receive documents from other sources in
Microsoft Word®. WordPerfect® incorporates a convenient
Adobe Acrobat® publisher, so we do not need to invest in
PDF® writing software.5
2. Legal research. Whether we use Westlaw®, Lexis/Nexis®,
or the free resources available at the State Bar website,8 most
lawyers do not depend on books anymore. We research precedents and statutes, check citations, read briefs and dockets,
and perform similar tasks electronically.
6

7

Our firm chose to subscribe to a large number of Westlaw®
databases. While Westlaw® is more expensive than many of
its competitors (basic legal research is free on the State Bar
website), the availability of law reviews and journals, a number of major treatises, forms, and other features such as citechecking, made Westlaw® a good choice for our purposes.
3. Electronic filing. We convert files to Adobe Acrobat® (PDF)
format and file them electronically in almost all Federal cases.
Because WordPerfect® converts the file formats for us, we are
able to prepare documents for electronic filing without any
extra software other than a web browser such as Firefox,®
Internet Explorer,® or Safari.®
4. Case organization and presentation. Several software
packages can be used to sort and organize documents, including Summation®,9 Visionary 6.0®,10 Concordance EX®,11
Trial Director®,12 CaseMap®,13 TrialWorks®,14 TrialPro II®,15
and Sanction II®.16
We elected to use the Sanction II® case management/presentation software. (We also run Microsoft PowerPoint®, within
Sanction II, on occasion.) I should note that Sanction II® is
the only software package we use for which we needed to
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purchase training. Case management software allows you
to organize and present cases with a level of grace and confidence that simply cannot be achieved with extensive paper
files alone. This leads to a level of credibility before a jury that
is priceless. Sanction II® also allows us to call up and display,
at random, any admitted document, to search transcripts,
synchronize audio and video with transcripts, and etc.
We decided to forego stand-alone case management packages
because the time involved in entering data into such packages can be prohibitive. Sanction II®, at this point, gives us
everything we need; and it has made the difference between
losing and winning at trial in at least one document-intensive
case already.
5. Accounting. Every office needs to track cash in and cash
out. Whether you are doing your own payroll and accounting, or whether you simply need to do bookkeeping, a good
financial package is essential.
We now use Quicken®,17 a good general bookkeeping and
accounting package, which is installed on the legal assistant’s
computer system. When we began the firm we were using
Quickbooks,®18 which turned out to be far more than we
needed. We did not need the additional features that exist
in Quickbooks®, as we use an outside accountant for payroll,
taxes, and other accounting functions. Everything we needed
to track could be tracked in Quicken® much more economically. Because Quicken is relatively inexpensive, we installed
it on all the lawyers’ machines as well as on that of the legal
assistant, so that we could all have ready access to the firm’s
financial information.
6. Communications. In the 21st Century, email is essential
in running any office. Used creatively and on a limited basis,
instant messaging can also be a real benefit.
We primarily use Microsoft Outlook Express® for email and
Microsoft Messenger® for instant messenging.19 Both these
programs are included in the Windows XP® operating system.
The Messenger addresses are only shared within the firm, and
are only used for firm business. This means that if the lawyer’s
in trial, they can reach anyone else in the firm who happens
to be sitting in front of a computer to get research or other
assistance, undetected by anyone else in the courtroom.
7. Billing and Calendaring. We chose Abacus Silver®.20
Abacus is a powerful, yet awkward, program that is capable
of a large number of case management, accounting, and
calendaring tasks. While we do not utilize all the features,
it was the best choice available for those features we do use.
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8. Security. Computers are vulnerable to a number of security problems from tracking cookies to spyware to viruses
to hackers to worms to ... There seems to be no end to the
number of malicious goodies out there ready to destroy or
steal our clients’ data. If a computer is connected to the internet, it is vulnerable and must be protected — not only for
the continuity of your business, but for the security of your
clients’ confidential information.
The best way to protect your data may be to go with the
Apple Macintosh® machines.21 Because they use a different
operating system than Microsoft® Windows-based machines,
they are not vulnerable to many pesky bugs that can trash
other machines. However, they also will not run some of the
more standard legal applications (like Sanction II®) unless
they are running Windows®, which of course leaves them as
susceptible to damage as any other machine. Furthermore,
Apple is still new at making Intel-processor based machines
and, as will be further discussed below, basic ground rules
for technology purchasing include a prohibition on any firstgeneration products.
Numerous competing vendors make security software. It
makes sense to go with one of the larger security software
makers, as they have the resources needed to stay current
on emerging threats. New viruses are created daily. We are
using McAfee Total Protection for Small Business®22 security
software. This package is particularly well suited for our purposes, as this is a “hosted service,” in that the management of
the software is done by McAfee through the internet. Even
though the software is sophisticated, it is far less expensive
than most “non-professional” security packages — costing
slightly more than $20.00 per computer annually on a threeyear plan.
Also regarding security, our DSL modem has a built-in hardware firewall. While there is no “perfect” internet security system, we believe larger and further improvements would buck
up against the law of diminishing returns: for a much larger
sum of money, we could be at best a few percent safer.
9. Finally, every computer must have an operating system. We
use Microsoft Windows XP Professional®. The Professional
version of this operating system includes numerous security,
networking, and back-up features that are not found on the
home version. Unix and Linux systems, as well as the Apple
operating system, would have had compatibility problems

with some of our other software choices, and possibly with
files we receive from outside the firm.
Microsoft has finally released its Vista® operating system
which, at the time our systems were purchased (and this
article originally written), had yet to be released. Most well
equipped computers made today are Vista® compatible. At
this point, I see little to be gained by upgrading to Vista®
and, perhaps, much to be lost. Stories are already circulating
about security flaws that have been discovered in Microsoft
Vista®; newer is not always better. I am more interested
in staid, boring reliability than I am in exciting, and often
flaky, new technology. Our clients did not hire us to make
them Microsoft’s guinea pigs. Perhaps — once the bugs are
ironed out — our next generation of machines will run Vista.®
Perhaps not.
Hardware Selection: Navigating the Maze
From the beginning, we established three rules. First, each
component had to be highly reliable and employ proven
technology. As much as bleeding-edge technology is sexy and
exciting, reliable workhorse technology is what you need for
day-in, day-out professional use. The last thing you need from
a computer system is pyrotechnics. We made a rule not to
buy any first-generation software or devices. Until we were
confident the big, nasty bugs had all been exterminated, we
were not interested.
Second, each piece had to be cost-effective. For every technology available, there is a point of diminishing returns.
Marginal improvements in performance can come with
exorbitant price tags. We, as lawyers, do not need the fastest,
most powerful computers out there. Word-processing files
are our stock in trade. They are small and we can only type so
fast. We do not need gargantuan hard drives, lightning fast
processors, panoramic displays, three-dimensional imaging
graphics cards, or other exotica. What we do need are fast
hard drives, reliable backups, adequate memory, displays
large enough to avoid eye strain, and other specific features
as will be discussed below. All of these features are now available at moderate price points.
Third, we wanted to ensure that each system feature purchased beyond the minimums available would actually benefit
our practice. Unused or excessive technology necessarily
represents wasted money. As a new firm, we did not have
money to waste. We were willing to spend whatever it took
to get what we needed, but no more.
We considered allowing remote access into the network, but
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(We probably could have avoided a stand-alone bookkeeping
package entirely and relied wholly on the Abacus bookkeeping features.)
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decided that it was too large of a security risk. We do not want
to be the first law firm to find some hacker has published all
our client files on the internet.23 A truly secure remote-access
gateway such as Citrix®,24 using truly secure technology,
would have doubled or tripled the cost of the network —
and required frequent and costly maintenance. Instead, we
synchronize our laptops with the server, copying every case
file from the server onto at least two laptops. Backing up our
files on our laptops costs nothing, provides most of the same
functionality as remote access, and guarantees that should the
“file server” crash, those files will be preserved. Furthermore,
as one or more laptops will generally be at a remote location,
we have secure off-site backup in case of fire, theft, or other
catastrophic situation.
A Note on Selecting Computers:
Most small law offices use home computers in a
business environment. Business computers really
are different from home computers. This does not
mean they have to be more expensive (at least not
much.) It does not mean they have more features;
generally, they have fewer. It does mean they employ tried and true, well-tested technology, are less
crash-prone, less failure-prone, less incompatibility
prone, and generally have a better warranty and are
better supported by the manufacturers. The units we
purchased came with three years of telephone and
on-site support with a 24 hour turnaround. Those
“revolutionary” developments advertised for some
devices almost inevitably lead to “revolutionary”
problems down the road. While we chose Dell Small
Business Division25 systems, similar technologies
and support are available from a number of manufacturers. With those thoughts in mind, let me go
over the parameters of the system.
Dividing the Digital Pie: Meeting the Needs of the Individual Users
This system was to serve five people: three lawyers, a legal
assistant, and a receptionist. Each user does something
slightly different, and thus, each user has his or her unique
requirements. However, we did want to maintain certain
“familial” similarities. In today’s world of mass customization, computers can be ordered equipped as needed. Two
machines that bear the same model number may be entirely different “under the hood.” This makes it easy to keep
a network down to a minimal number of models, without
sacrificing individuality.
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One common factor was that the lawyers in our firm all
wanted “desktop replacement” laptops; i.e., laptop computers that can be placed in a “plug in” docking station or port
replicator to connect to the office network. These computers
have a long rectangular connector on the bottom that mates
with a companion docking station. Once plugged in at the
docking station, the laptop can be connected to a full-sized
keyboard, mouse, monitors, printers, etc. Such computers
are more expensive than desktop workstations, but with two
of our attorneys residing an hour away from the office, and
all handling cases across the state and sometimes across the
nation, they become essential. The need for such docking
stations quickly narrowed the field of available computers
and manufacturers.
Additionally, all the laptops needed to be equipped with
wireless broadband cards.26 With these cards activated,
the internet becomes available to us anywhere: on the side
of the road, in an airport, restaurant, etc., including in the
courtroom. Internet access in the courtroom is enormously
useful. The ability to perform legal research and communicate
electronically with other people during trial or hearings can
often make a real difference in the outcome.
We chose to obtain as much equipment as possible from
a single manufacturer in order to get the best service and
support. Every piece of equipment in the system is identified in a single electronic file located on Dell’s website, with
the associated model numbers, service tag numbers, serial
numbers, warranty information, and configuration data. In
this way, the system administrator can more readily get support for equipment.
The Lawyers’ Laptops
The lawyers include two first-chair trial lawyers, one with a
primarily criminal practice, and one with a primarily civil and
family law practice. One of those lawyers does little drafting,
travels out of town frequently, and has to communicate with
the office regularly. He has a Dell Latitude® D51027 laptop computer, and a port replicator station in the office. Whenever his
computer is “powered down” while in the port replicator, all
the criminal files on the “file server” are automatically backed
up on his hard drive.28 This is done through the synchronize
function built into Windows XP Professional®. Consequently,
whenever he is out of the office, he has every criminal file on
the server available to him, and can Email or IM the office
for any information or updates he lacks. Any needed data
or information can be obtained electronically very quickly.
When in the port replicator, the computer is connected to an
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extended desktop. There is no visible difference in the display
performance.

The optical drive in this laptop can burn CD-ROM disks
and read CD’s and DVD’s. It is removable, and a floppy disk
drive can be substituted in its space, as needed. While this is
somewhat awkward, the floppy drive weighs so little, costs so
little, and takes up so little space in the carrying case, that it
does not represent a burden. It is nice to know it is there.

I sit second-chair during trial and run case presentations as
necessary. Accordingly, I have the fastest processor, memory,
and hard drive of the three. I alo have the greatest amount of
video memory. The computer selected for this position is a
Dell Latitude® D820, with a 2 gigahertz dual-core processor,
1 gigabyte of 667 MHz RAM, a 7200 RPM 80 gigabyte hard
drive, a 15.4” wide display, and a 256 megabyte Nvidia®29 video
card. Because my computer backs up all case files on the “file
server,” the hard drive is larger and faster than the other two
(backups can take some time, so a fast hard drive is really
necessary). I have a floppy drive built into the docking station
so that drive is always available when in the office.

The other trial lawyer has a similar set-up, except she does
more research and drafting. Consequently, when we first built
the system, she left her laptop screen open when placing the
computer in the port replicator. This allowed her to do research on the laptop screen while drafting on an external 19”
portrait (vertical) flat-panel display. Data could be dragged
and dropped between the two screens without having to ever
lose sight of the document being drafted. In time, she found
she liked the dual-display set up enough that she obtained
another full-sized 19” display to take the place of the laptop’s
built-in 15” display. Her computer automatically backs up the
civil and family files whenever it is in the port replicator and
powered down. This user also has a Hewlett-Packard laser
printer in her office.
Both of these laptops are configured with 1.83 gigahertz
processors, a 15” display, 1 gigabyte of RAM, and 40 gigabyte
hard drives. These are close to minimum specifications for
the machines used, leaving plenty of room for additional
memory and storage should it prove necessary in the future.
Both users have commented on the benefits of always having
their case file data available on the laptops.
I do primarily appellate and complex pre-trial drafting, so I
also use one 19” flat panel display in the landscape (horizontal) position and an identical display in the portrait (vertical)
position. The landscape display is used for legal and internet
research, and the portrait display for word processing. In this
way, the document being drafted is always directly in front
of me. This saves an enormous amount of time — as much
as 40 percent — when doing complex drafting. I also have a
Hewlett-Packard laser printer in my office.
In order to run two external displays from Dell docking stations or port replicators, one display must be plugged into
the VGA analog display output, and the other into the DVI
digital display output. Unfortunately, Dell chose to install
only one of each type of connector into the docking stations. The Dell Ultrasharp displays accept either VGA or
DVI inputs; consequently, there is no difficulty connecting
two identical displays and configuring them to work as an

Because the Nvidia software allows the user to store multiple
configuration “profiles” and to recall them, I would recommend using the Nvidia® video cards in any laptops that are
used with dual monitors and a docking station, or that are
used to make presentations. This allows the user to have
“Presentation,” “Office,” and “Laptop” configurations recalled
quickly whenever needed. Graphics packages that lack such
features may require the user to re-configure the graphics
set-up each time the computer is moved between one location and another.
While smaller, lighter laptops are readily available (and generally cheaper), it is my belief that, in court, we never need to
be straining to read a tiny 12” display. Therefore, we got the
physically larger computers with 15” (D510) and 15.4” (D820)
displays.30 We purchased rolling cases so that we can move
the computers, files, etc. that we carry to court without back
or shoulder strain, but also have shoulder cases when we just
need to take a computer home.
Each laptop was purchased with a spare battery. Replacement batteries can cost hundreds of dollars when purchased
separately; but only a fraction of that when purchased as
part of a system. Batteries wear out after about one to two
years of being discharged and recharged. Generally, decent
computers should last a minimum of three years before failing or becoming obsolete. An external battery will almost
certainly get used before the computer gets recycled. We also
obtained external mice with retractable cords for convenient
use in court.
The Support Staff Systems
Our legal assistant does primarily drafting, bookkeeping,
calendaring, and similar work. We wanted a proven, plain21 |
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external full-sized, flat-panel display, keyboard, and mouse,
the office computer network/internet, etc.
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vanilla system for her use. She needed to be able to burn
and copy CD-ROM disks, read DVD’s, and read and write
3.5” floppy disks. Accordingly, her system was built with
two optical drives — one that reads CD-ROM’s and DVD’s,
and one that can burn CD-ROM’s. The computer is a Dell
Precision® 380.

90 Gigabyte Iomega33 REV® removable-disk drive attached
for backup; we have a spare disk and the two are alternated
weekly. An old CRT display attached to this machine is rarely
turned on. This machine is also equipped with a CD-burner
to allow us to “archive” closed cases in order to free up disk
space should that become necessary.

Her system uses one 19” flat panel display in the portrait
(vertical) position. This allows her to see an entire page of
text at once and without eyestrain. Connected to her machine is also a Hewlett Packard printer that she shares with
the receptionist.

All three Precision® 380’s use 2.8 Ghz processors and 64
megabyte video cards capable of dual video outputs, the
then-current minimum build for this machine34, and 80
gigabyte, 7200 RPM hard drives. The “file server” and legal
assistant’s machines have one gigabyte of memory compared
to 512 megabytes in the receptionist’s machine. This gives
the “file server” a little extra speed during those times when
several users are trying to obtain documents at once, and
allows the legal assistant to keep multiple programs open
simultaneously.

Also connected to her computer is a heavily-used Xerox
Documate 262® document scanner.31 This device can scan
33 pages per minute, double-sided (66 images per minute)
and the included software converts the images to .tiff, .pdf,
or .jpg files, or (running the included optical character recognition software) into text files. Every incoming pleading or
document (including discovery) is scanned and added to the
computerized file of the case. This means entire paper files
— everything in our filing cabinets except video and audio
tapes and physical evidence — is duplicated on the laptop
computers and available for digital presentation, as needed, at
trial. (Videotapes and audiotapes can be converted to digital
and put into the system on an as-needed basis.)
We have little need for a flatbed scanner. What we wanted
was a scanner where we could routinely organize incoming
pleadings and discovery directly in the computer system.
We do have an older Microtek32 flatbed scanner available for
inputting photographs, but in this day of digital photography,
it is rarely used.
The receptionist needed a basic system, with a CD-ROM
reader and a floppy drive so that she can download files onto
the system. She has a 19” flat panel display connected to a
Dell Precision® 380 as well, but the display is in the horizontal
position.
The “File Server”
The final decision was to select a “file server.” Because we only
had fewer than eight users, we set up a workgroup through
Windows XP instead of a true server system. True server
software is expensive and requires frequent maintenance
and support. Such overhead would have only increased the
expense of purchasing and maintaining the system. Therefore, use another Dell Precision® 380 computer as a “de-facto
file server”— an additional computer on the workgroup
that serves only as storage. This computer has an external
| 22

One reason for choosing the Dell Precision® machines was
that they employ massive power supplies. Power supply
failures are among the most common causes of non-laptop
computer failure; power supply failures can then damage
other components in the system. The Precision® 380 power
supplies are meant to provide power to as many as four
hard drives, two optical (CD-ROM or DVD) drives, and up
to half a dozen expansion cards. The power supplies are so
over-powered for our minimal-build units that they should
never be stressed.
The entire system is run through an inexpensive eight-port
Netgear35 gigabit-speed ethernet hub, and we have a hardware-firewalled, secured DSL internet connection available
to all the computers through that router.
Invisible Performance
The final system does what it is supposed to do. It runs
software that creates documents, does bookkeeping and
calendaring, stores data, permits access to internet searches
and email, creates and runs presentations, and provides
enough flexibility and expansion for the purposes of a small
law office. It is secure, reliable, and adequately meets the
requirements of every user. Most importantly, it is well supported when inevitable failures do occur. There is nothing in
it that is esoteric or unusual: it is a high-quality, plain-vanilla
network for a working law office. Indeed, the system itself is
hardly noticed; it stays out of our way and allows us to get
our work done.
Salesmen and neophytes concentrate not on your needs, but
on sex appeal — what is flashiest, fastest, biggest, latest, and
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most innovative. While such technology amply meets the
needs of the salesmen, it rarely works out well in practice.
Even when such technology functions flawlessly, it is almost
never cost-effective, and has rarely been proven reliable.
In designing this network, we ignored the conventional
hype and concentrated, not on the most impressive technology available, but on what would cover our specific
real-world needs at a reasonable cost. This included our
needs for support, security, backups, and rapid, on-site
service. The execution was the result of a greater than average amount of foresight and planning. In the end, we have
a system that never gets in the way of every user efficiently
doing his or her best work. Anyone looking for more than
that, from any technology, will be disappointed.
endnotes
1. Clay S. Conrad is an honors graduate of the University of Texas
School of Law; a shareholder in the law firm of Looney & Conrad,
P.C., Houston, Texas; and an Associate Director of TCDLA. Prior to
law school, Mr. Conrad was the primary field engineer for a major
New York City theatrical engineering company. He is a frequent
speaker and author, as well as corporate counsel for the computer
consulting company Ad Portas Infinitum, www.infinitum-inc.com.
He can be reached at CSConradEsq@aol.com.
2. A small number of TCDLA members may work in large offices with
dozens of lawyers; most, however, do not. Large firms have their
own unique requirements, and should employ qualified systems
consultants specializing in legal practice.
3. http://www.corel.com.
4. http://www.microsoft.com.
5. WordPerfect can also be purchased incredibly inexpensively through
third party vendors. I have obtained perfectly good, perfectly legal
WordPerfect OEM versions for under 15 dollars a copy from sites
such as http://www.edirectsoftware.com or http://www.softwareoutlet.com. All it takes is a little initiative and curiosity.
6. http://www.westlaw.com.
7. http://www.lexis.com.
8. http://www.mytexasbar.com.
9. http://www.summation.com.
10. http://www.visionarylegaltechnologies.com.
11. http://www.dataflight.com/products.html.
12. http://www.depodirector.com.
13. http://www.casesoft.com/cm4trial.shtml.
14. http://www.trialworks.com.
15. http://www.trialpro.com.
16. http://www.sanction.com.
17. http://www.intuit.com.
18. Id.
19. I still use America Online® for email, but only because my AOL
addresses have been so widely circulated that I dare not abandon
them. AOL is very intrusive software that is difficult to remove; if
you do not need it, it should not be installed.
20. http://www.abacuslaw.com.
21. http://www.apple.com.
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22. http://shop.mcafee.com/Products/TotalProtectionForSmallBusiness.aspx.
23. This is a presumption. I cannot say with certainty that it has never
happened. I can say with a pretty high degree of certainty that if it
has not already happened it will happen, and most likely, sooner
rather than later.
24. http://www.citrix.com.
25. http://www.dell.com/smb.
26. Sprint, Cingular and Verizon all provide these services for about
$60.00 a month.
27. Since incorporating the new Intel “Core Duo®” series processors, the
Latitude® D510 has been replaced in Dell’s lineup with the Latitude®
D520.
28. Synchronization is performed when turning off because this is the
last “snapshot” possible and includes all changes made up to the
time the computer is powered down.
29. http://www.nvidia.com. The Dell Latitude D820 has since been
replaced in Dell’s lineup with the Latitude D830.
30. It should be noted that while these computers are available with
higher-resolution displays, we did not spend the extra money for
them as the extended resolution is wasted on the applications we
use.
31. http://www.xeroxscanners.com.
32. http://www.microtekusa.com.
33. www.iomega.com
34. Since incorporating the new Intel “Core Duo®” series processors,
the Precision® 380 has been replaced with the 390 model and the
current minimum builds are for a 3 gigahertz processor and a 128
megabyte video card.
35. http://www.netgear.com.
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Fingerprint identification is the comparison of friction ridges
on fingertips. The soles of the feet and palms also have
these ridges. Sweat pores on the ridges excrete water
and when the fingertip contacts a surface, a pattern in
the shape of the friction ridge is left. Examiners look to the
shape of the ridgelines that are categorized as “whorls,”
“loops,” and “arches” and the ridge characteristics; i.e.,
whether the line is long or short, continues straight, intersects, forks in two, or stops. They also make comparisons
of the sweat pores as well.
How many similarities between the known print and the
partial or smudged print are required before declaring
a match? The number has varied over the years and,
to date, there is still no consensus. Brazil requires thirty.
Sweden needs just seven. Italy demands sixteen. There
is no minimum in the United States, leaving the “match”
declaration to the subjective determinations of local
agencies. Fortunately, for one American lawyer, the Spanish are a bit more demanding. Everybody should poll their
local agency and send it to Emmett Harris. We all need to
know the answer.
The “Bingo Match” of the Madrid Train Bombing
On March 11, 2004, a train in Madrid, Spain was bombed,
killing 191 people and injuring about 2,000. Spanish investigators found detonators with latent fingerprints that did
not match any in their databank so they forwarded the
prints to the FBI. The FBI fingerprint database found the
prints of Oregon lawyer Brandon Mayfield. Finding more
than fifteen “points of identification,” the FBI declared it a
“bingo match,” “absolutely incontrovertible,” and a “100%
positive identification.”
However, the Spanish authorities could not agree. They
found only seven similarities and declared the “match”
to be “conclusively negative.” Finding greater similarities
to Algerian Ouhnane Daoud, the Spanish National Police
soon found traces of his DNA in a cottage where the
bombers had planned and prepared their attack. Attorney Mayfield, who had remained in jail for two weeks, was
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released. In December 2006, Mayfield was awarded five
million dollars in a lawsuit for wrongful incarceration.
The head of the Spanish National Police’s fingerprint unit,
Pedro Luis Melida Lledo, said the FBI “had a justification for
everything ... but I just couldn’t see it.” The FBI’s examiners
were seeing what they wanted to see. He analogized their
self-deception to “trying to match a woman’s face to a
picture ... but you see that woman has a mole and the
face in the picture doesn’t. Well, maybe it’s covered up
with make-up, you say. O.K., but the woman has straight
hair and it’s curly in the picture. Maybe the woman in the
picture had a permanent?” In this way, the FBI’s top examiners rationalized a “match” where there was none.
		
Have two people with exactly the same pattern on their
fingerprints ever been found? Nobody knows because
no one has ever conducted a search for the sameness
of the fingerprints of two people. A pioneer of fingerprint
identification, Henry Faulds, sought to do just that in the late
19th century, writing Charles Darwin to enlist the scientific
community to collect fingerprints, but to no avail. Rather
than a search for two identical fingerprints, all investigative
searches are compared between crime-scene prints and
known prints. In other words, fingerprint examiners look to
see whether one print, more often partial or smudged,
looks like a print of known origin usually a much clearer
pattern. That is all they are looking for. So the question
arises, how accurate is this process?
What are the Error Rates for Fingerprint Identifications?
In 1982, expert fingerprint identifiers took a certification
exam in which fifty-three percent failed. In 1995, the
International Association for Identification conducted a
proficiency test wherein 156 fingerprint experts sought to
identify four suspect cards (with all 10 digits) against seven
latent prints. Only sixty-eight experts classified all seven
prints correctly. The other fifty-six percent failed to do so
with a total of forty-eight misidentifications.
“Matches” are inherently subjective determinations; sufficiency of similarity is up to the individual expert. Evidently,
most are satisfied with fewer similarities than others, and
certainly less than is required to be accurate.
Part of the problem, as fingerprint identification experts
themselves acknowledge, is that even two prints from the
same finger are not exactly alike. Fingerprint identification
is not science. It is simply the examination of two patterns and deciding whether they look so similar that both
originate from the same finger. It is no wonder that three
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ingerprints are unique to the individual.
So when an experienced fingerprint
examiner declares a match between
a known print and a print discovered at
a crime scene, the evidence is reliable
scientific evidence, as scores of judicial
opinions have said over the course of the last 100 years.
There is just one problem: This is not true.

VOICE

:: feature article

july/august 2007

different fingerprint experts can all be wrong, given the
fallibility of human observation and fingerprint identification’s subjective nature. Just ask Stephan Cowans.
Stephan Cowans and the Trumping of Fingerprint Identi‑
fication with DNA
After chasing a fleeing suspect, a Boston policeman
caught up with him and a suspect-officer struggle ensued.
The officer knocked off the suspect’s cap; but the suspect
got his gun, hitting the policeman twice, and then fled. In a
nearby home, a mother and her children heard the shots
and suddenly looked up to see a man walk into their home
with a gun. He said, “[t]hose punks are after me,” and,
when asked whom he meant, he replied, “those white
policemen.” He took off his sweatshirt, wiped off the gun,
and asked for some water. The mother gave him a glass
mug of water. Not only did he leave behind his sweatshirt,
but he also left behind his fingerprint on the mug.
Just weeks later, the officer selected Stephan Cowans from
a photographic line-up, and later, in a standard line-up,
as the man who shot him. Two Boston fingerprint experts
“matched” the fingerprint to Mr. Cowans. Even the defense fingerprint expert identified Cowans’ known prints
with the one found on the glass. Cowans was sentenced
to 30-45 years in prison.
Six years later, both the cap and the glass were tested for
DNA. The glass and cap revealed the same DNA which
excluded Mr. Cowans. In the face of this new evidence,
the Commonwealth of Massachusetts tested the last
piece of evidence, the sweatshirt, for DNA. When that
testing confirmed the same profile excluding Mr. Cowans,
the prosecutors declared the fingerprint identification a
mistake and Mr. Cowans was released.
Lessons for All “Match” Evidence
When you hear the prosecution has a witness who swears
that one thing is a “match” to another through comparison, you should be as wary of these subjective conclusions as those made by the experts of the long-presumed
certainty of fingerprint identification. Whether it is toolmark
evidence, fingerprints, ballistics, blood splatter, dental
marks, or tire tracks, challenge the admissibility of the
evidence through a Daubert hearing.
It will likely be conceded that fingerprint identification is
not a science, but an art—as if that observation self-justifies
its admissibility. The reliability principle applies whether the
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claimed expertise is science or experience, “hard” science
or “soft.” Its reliability will then ultimately depend upon the
experience of the expert and his rate of error.1 While the
former is easily determined, the error rate of somebody
who regularly makes comparisons of discrete patterns like
fingerprints is harder to establish. “Well, no one has ever told
me I was wrong,” the expert might honestly reply. But that
tells us nothing about how often he really is wrong.
Imagine two prints from two different people both of which
look remarkably like a print found at a crime scene. Are the
chances of that happening one in a million? A thousand?
A billion? Or zero? All things being equal, the difference
between zero and anything else is the importance of guilt
and innocence. Yet, the fingerprint expert or any “match”
expert is unlikely to give his error rate because neither he
nor anyone else is seeking to establish it.
Keep in mind, even though the fingerprint examiners in the
Madrid bombing case were well experienced, they were
proven wrong. The FBI examiner who incorrectly identified
Mayfield was the FBI’s own Senior Fingerprint Examiner and
his mismatch was “verified” by the Unit Chief of the Latent
Print Unit and a retired FBI fingerprint analyst with over thirty
years’ experience. If experience is not a guarantee of reliability then certification by the International Association
for Identification lends even less confidence as revealed
by the horrifying results of the bloody crime-scene prints
in the Valken-Leduc case.
The Bloody Prints in the Valken-Leduc Case
Fingerprint expert Scott Spjut identified two bloody crimescene prints as belonging to David Valken-Leduc who was
subsequently charged with murder in 2001. Spjut was the
Chair of the IAI Latent Print Certification Board. After Spjut
died, the lab later determined that the prints belonged to
the victim and not to Valken-Leduc. The crime lab director said, “We’re mystified as to how he came up with this
conclusion based on his level of training and expertise.”
If the chair of the board could be this wildly wrong, how
error-prone are the examiners, Spjut and his board certified
colleagues? The many misidentifications are catalogued
in Professor Simon Cole’s article, More than Zero: Accounting for Error in Latent Fingerprint Identification2, one of the
articles used as a source for this more summary piece.
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It is also questionable whether expert “match” testimony is really helpful to the jury. If the two prints come from the
same finger then they can both be admitted into evidence, blown up on a poster board or a power point slide, and
the jury can decide whether the two really are the “match” that the prosecution will argue. Given the current ability
to enhance photographs and other images, there seems less a need for a “match” expert, and his testimony does
nothing more than what the jurors themselves are capable of doing–comparing two things to see if there are any
similarities.
endnotes
1 Kelly v. State, 824 S.W.2d 562, 573 (Tex.Crim.App. 1992).
2 Simon Cole, More than Zero: Accounting for Error in Latent Fingerprint Identification, 95 J.Crim.L.
& Criminology 985 (2005).
Additional Reference Material:
Randolph N. Jonakait, Forensic Science: The Need for Regulation, 4 Harv. J.L. & Tech. 109, 130 (1991); Zabell, Sandy, Fingerprint Evidence 13
J.L. & Pol’y 143 (2005)
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STATE OF TEXAS		
		
vs.		
		
RODNEY GLENN GRAY		

§
§
§
§
§

IN THE DISTRICT COURT
OF WASHINGTON COUNTY, TEXAS
21st JUDICIAL DISTRICT

MOTION FOR JUDICIAL CLEMENCY
RODNEY GLENN GRAY, Defendant in the above-captioned cause of action, makes this, his Motion for Judicial
Clemency, and shows:
1. Facts.
On May 16, 1995, RODNEY GLENN GRAY was placed on probation for two offenses resulting from the same set
of facts. Defendant was placed on “Regular Probation” in Cause No. 12,044 for the State Jail Felony of Delivery of Marijuana,
and was placed on Deferred Adjudication Probation in Cause No. 12,043 for the Second Degree Felony of Delivery of a
Controlled Substance
2. Defendant Discharged From “Regular Probation” in Cause No. 12,044.
On July 22, 1997, RODNEY GLENN GRAY was released from “Regular Probation” in Cause No. 12,044 after
serving his entire two-year term of probation. A true and correct copy of the Order Discharging Defendant From Probation
is attached hereto as Exhibit “A.”
3. Defendant Released From Disabilities in Cause No. 12,044.
The Order Discharging Defendant From Probation in Cause No. 12,044 states, in relevant part:
It is therefore, ORDERED, ADJUDGED AND DECREED by the Court that the judgement of
conviction heretofore rendered herein on the 16th day of May A.D., 1995 assessing the punishment
of Rodney Glenn Gray at confinement in the Texas Department of Corrections for a period of two
(2) years, but with sentence thereon suspended, be and the same is hereby set aside; that the original
sentence imposed is amended and modified to conform to the probationary period satisfactorily
completed by the defendant; and the indictment against such defendant is hereby dismissed, and
the defendant be, and defendant is released from all penalties and disabilities resulting from the
crime or offense of which defendant has been convicted, except that proof of said conviction shall
be known to the Court should the defendant again be convicted of any criminal offense.
4. Defendant Discharged From Deferred Adjudication Probation in Cause No. 12,043.
On November 4, 2003, the Court signed an Order Discharging Defendant from Probation (Deferred) (Early) that
dismissed RODNEY GLENN GRAY from probation after his having served eight years and five months of his original 10
year probationary term. A true and correct copy of the Order Discharging Defendant From Probation (Deferred) (Early) is
attached hereto as Exhibit “B.”
5. Defendant Released From Disabilities in Cause No. 12,043.
The Order Discharging Defendant From Probation in Cause No. 12,043 states, in relevant part:

M

It is therefore, ORDERED, ADJUDGED AND DECREED by the Court that the deferred proceedings
and adjudication of Texas Code of Criminal Procedure Article 42.12 Section 3d(a) of 16th day of
May 1995, assessing ten (10) years of probation is hereby set aside; that the original probation
term imposed is amended and modified to conform to Texas Criminal Code of Procedure,
Article 42.12, Section 3d(c); and the indictment against such defendant is hereby dismissed and
the defendant be and is released from all penalties and disabilities resulting from the crime or
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6. Defendant Has Been Rehabilitated.
RODNEY GLENN GRAY would show the court that he has reformed, rehabilitated, and changed his life since
committing the offenses that are the subject of the above-mentioned orders. In partial proof thereof, RODNEY GLENN
GRAY attaches hereto Exhibits “C” through “U,” and includes them herein as though recited herein verbatim.
7. “Judicial Clemency” is an Established Concept of Texas Jurisprudence in Accordance With Cuellar v. State.
A. First Type of Discharge.
There are two types of discharge from probation. The first type of discharge from probation is that which is required
after a person who has been placed on probation has completed his entire term of probation and satisfactorily fulfilled all
the conditions of probation. In this situation, the judge shall discharge the probationer. This is the case in Cause No. 12,044,
above. In some cases, such as in Cause No. 12,043, above, the court may terminate Defendant’s probation early. In this
first and most common type of discharge from probation, Defendant essentially “graduates” from probation. In this type of
discharge, the Defendant has been convicted of a felony, even though he never went to prison, and even though for some
purposes the conviction may not be “final.”
B. Second Type of Discharge.
The second, less common type of discharge is one giving rise to the concept of Judicial Clemency, recognized by
the Court of Criminal Appeals, Cuellar v. State, 70 S.W.3d 815 (Tex. Crim. App. 2002). This type of discharge is not a matter
of right, but is a matter of “Judicial Clemency” within the trial court’s sole discretion. According to this theory, when a trial
judge believes that a person on community supervision is completely rehabilitated and is ready to re-take his place as a
law-abiding member of society, the trial judge may set aside the verdict or permit the defendant to withdraw his plea, and
shall dismiss the accusation, complaint, information or indictment against the defendant, who shall thereafter be released
from all penalties and disabilities resulting from the offense or crime of which he has been convicted or to which he has
pled guilty. If a judge chooses to exercise his discretion to grant Judicial Clemency, the defendant is free to walk away from
the courtroom released from all penalties and disabilities resulting from the conviction. Although a person who successfully
completes all the terms and conditions of community supervision must be discharged from community supervision, whether
to dismiss the indictment and set aside the conviction is wholly within the discretion of the trial court.
8. Defendant Requests Judicial Clemency.
Since being released from probation, RODNEY GLENN GRAY has had difficulty overcoming the record of conviction
reported in such sources as “backgroundchecks.com,” a true and correct copy of which is attached hereto as Exhibit “V.”
Additionally, although RODNEY GLENN GRAY has obtained a Bachelor of Science degree from Texas A & M University at
Kingsville in the subject of Kinesiology Education, he has had difficulty in obtaining a job as a result of his criminal record.
Specifically, and without limitation, RODNEY GLENN GRAY has obtained a job as a teacher, but was fired because of his
criminal record; has obtained a job at Academy, but was fired after two weeks because of his criminal record; has applied
for jobs with the Houston, Katy, Klein, and Alief Independent School Districts, but was turned down because of his record;
and has applied for, but been unable to secure, jobs with at least 50 employers. The grant of Judicial Clemency from the
court would enable RODNEY GLENN GRAY to obtain and maintain employment.
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offense of the defendant for which defendant was brought into court, except that proof of said
probation period shall be known to the Court should the defendant again be brought before the
Court for any criminal offense.
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9. Prayer.
Wherefore, RODNEY GLENN GRAY requests the Court grant him Judicial Clemency with respect to the abovelisted offenses. RODNEY GLENN GRAY prays for general relief.
Respectfully submitted,
							
							
							
							
							
							
							

CONRAD DAY
Attorney-at-Law
18 W. Main
Bellville, Texas 77418-1440
Tel: (979) 865-9103
Fax: (979) 865-9104

							
							
							
							

By:
____________________________________________
CONRAD DAY
State Bar No. 05607550
Attorney for RODNEY GLENN GRAY

Notice of Hearing
Notice is hereby given that a hearing will be held on the above and foregoing Motion for Judicial Clemency on the
20th day of February, 2007, at 9:00 A.M.
CERTIFICATE OF SERVICE
This is to certify that on February 16, 2007, a true and correct copy of the above and foregoing document was served
on the District Attorney’s Office, Washington County, Texas, by hand delivery.
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IN THE DISTRICT COURT
OF WASHINGTON COUNTY, TEXAS
21st JUDICIAL DISTRICT

ORDER GRANTING JUDICIAL CLEMENCY
On this 20th day of February, 2007, this Court considered the Motion for Judicial Clemency of Defendant, RODNEY
GLENN GRAY. After having considered the evidence and argument of counsel, the Court is of the opinion that said Motion
is good, and should be GRANTED.
The Court finds that RODNEY GLENN GRAY is completely rehabilitated and is ready to re-take his place as a
law-abiding member of society. The Court further finds that RODNEY GLENN GRAY is entitled to an Order of Judicial
Clemency in Cause No. 12,043 and in Cause No. 12,044. The Court further finds that such an order is in the best interest
of society and in the best interest of RODNEY GLENN GRAY.
IT IS, THEREFORE, ORDERED, ADJUDGED, AND DECREED that
the judgment in Cause No. 12,043 be, and it is hereby, SET ASIDE.
IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that the judgment in Cause No. 12,044 be, and it
is hereby, SET ASIDE. IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that the plea of guilty in Cause
No. 12,043 be, and it is hereby, SET ASIDE.
IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that the plea of guilty in Cause No. 12,044 be, and
it is hereby, SET ASIDE.
IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that all charges, accusations, complaints, and
indictments in Cause No. 12,043 be, and they are, hereby, DISMISSED.
IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that all charges, accusations, complaints, and
indictments in Cause No. 12,044 be, and they are, hereby, DISMISSED.
IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that RODNEY GLENN GRAY be, and he is hereby,
hereafter RELEASED FROM ALL PENALTIES AND DISABILITIES RESULTING FROM THE OFFENSES OR CRIMES
OF WHICH HE HAS BEEN CONVICTED OR TO WHICH HE HAS PLED GUILTY IN CAUSE NO. 12,043.
IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that RODNEY GLENN GRAY be, and he is hereby,
hereafter RELEASED FROM ALL PENALTIES AND DISABILITIES RESULTING FROM THE OFFENSES OR CRIMES
OF WHICH HE HAS BEEN CONVICTED OR TO WHICH HE HAS PLED GUILTY IN CAUSE NO. 12,044.
IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that RODNEY GLENN GRAY be, and he is hereby,
GRANTED JUDICIAL CLEMENCY IN CAUSE NO. 12,043.
IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that RODNEY GLENN GRAY be, and he is hereby,
GRANTED JUDICIAL CLEMENCY IN CAUSE NO. 12,044.
IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that RODNEY GLENN GRAY be, and he is hereby,
FREE TO WALK AWAY FROM THE COURTROOM RELEASED FROM ALL PENALTIES AND DISABILITIES
RESULTING FROM THE CONVICTION IN CAUSE NO. 12,043.
IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that RODNEY GLENN GRAY be, and he is hereby,
FREE TO WALK AWAY FROM THE COURTROOM RELEASED FROM ALL PENALTIES AND DISABILITIES
RESULTING FROM THE CONVICTION IN CAUSE NO. 12,044.
IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that any and all public or private criminal record
reporting services, including, without limitation, backgroundchecks.com, be, and they are hereby, ORDERED to remove
any and all indications that RODNEY GLENN GRAY has been convicted of, or suffers any disabilities from, having been
arrested, charged, indicted for, or otherwise accused of the offenses underlying Washington County Cause No. 12,043;
The State of Texas vs. Rodney Glenn Gray; In the District Court of Washington County, Texas, 21st Judicial District; and/
or Cause No. 12,044; The State of Texas vs. Rodney Glenn Gray; In the District Court of Washington County, Texas, 21st
Judicial District.
Signed on February ____, 2007.
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Significant Decisions Report
*** Co-editor Bryan Owens, who had been helping out with the CCA summaries, has
gone on to bigger and better things, and is no longer able to help with the SDR. Thank
you, Bryan, for all your help, and good luck in your future endeavors.
SUPREME COURT

:: Cynthia Hampton

:: Tim Crooks

Cert. to 11th Circuit – Reversed (civil case)
Cops can take action that might put life of fleeing motorist at risk to stop endangerment
of innocent bystanders’ lives
Scott v. Harris, __U.S.__, 127 S.Ct. 1769, 167 L.Ed.2d 686 (2007); Opinion: Scalia (8-1)
In 2001, Respondent Harris was involved in a high-speed car chase by Deputy Scott,
resulting in a car crash that left Respondent a quadriplegic. He filed a 42 U.S.C. Sec. 1983
claim alleging an excessive use of force resulting in an unreasonable seizure under the
Fourth Amendment. Federal district and appellate courts denied summary judgment
and allowed the case to go to trial.
Held: A law enforcement officer can take action that places a fleeing motorist at risk
of serious injury or death in order to stop that motorist’s flight from endangering
the lives of innocent bystanders, without violating the Fourth Amendment. Scott has
qualified immunity and did not violate the Fourth Amendment by acting unreasonably in
the circumstances. 11th Circuit should have reviewed the facts in light of a videotape in
evidence and determined there was not a material issue of fact. On these facts, it is clear
that Scott did not violate the Fourth Amendment based on the objective reasonableness
standard. The car chase initiated by Respondent created an immediate risk of serious
bodily harm to innocent bystanders and the action taken by Scott to stop that harm was
reasonable and not in violation of the Fourth Amendment.
Cert. to 9th Circuit – Reversed
No evidentiary hearing for one who refused to put on mitigation evidence at trial
Schriro v. Landrigan, __U.S.__, 127 S.Ct. 1933, 167 L.Ed.2d 836 (2007); Opinion: Thomas
(5-4)
Landrigan refused to allow his counsel to submit mitigating evidence at his sentencing
hearing for a felony murder conviction. During the hearing, Landrigan interrupted his
counsel and exclaimed, “bring on the death penalty.” The state habeas court later rejected
Landrigan’s claim that his counsel’s failure to present mitigating evidence at sentencing
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own safety they are acting within constitutional limits.

Held: The district court may refuse an evidentiary
hearing as a result of a federal habeas petition made by a
defendant who declined to present mitigating evidence
at the sentencing hearing while claiming to “bring on the
death penalty.” Supremes found the district court was within
its discretion to deny Landrigan an evidentiary hearing. In
deciding whether to grant an evidentiary hearing, a federal
court must consider whether the hearing could enable an
applicant to prove the petition’s factual allegations, which,
if true, would entitle the applicant to federal habeas relief. If
the record refutes the applicant’s factual allegations, a district
court is not required to grant an evidentiary hearing. The
Court found that even if Landrigan was granted a hearing,
the fact that he had refused to submit mitigating evidence
at the sentencing hearing would prevent him being entitled
to habeas relief.

Weaver was convicted of murder and sentenced to death in
1988. He filed a federal habeas corpus petition before the
effective date of the AEDPA of 1996. The Montana district
court dismissed Weaver’s habeas corpus petition without
prejudice after he filed a petition for certiorari regarding
denial of the state court’s post-conviction hearing because
the court mistakenly believed this demonstrated that Weaver
had not exhausted his other remedies. After “exhausting”
those remedies, he re-filed his federal habeas petition. The
district court granted his writ and the Eighth Circuit affirmed,
concluding that the stricter standard of AEDPA applied, but
granting Weaver’s petition for habeas corpus despite that
stricter standard.

Cert. to 9th Circuit – Reversed (civil case)
No problem when cops searched naked people at gunpoint
pursuant to warrant
Los Angeles County, California v. Rettele, __U.S.__, 127 S.Ct.
1989 (2007); Opinion: Per curiam
Police got a valid warrant to search the premises of two houses
in Lancaster, California in order to aid in the investigation of
an identity-theft crime ring and attempt to locate four known
African-American suspects. When police entered the first
house, they discovered and searched two nude people of the
Caucasian race. The search lasted for approximately three
minutes. Respondents here claim that this search amounted to
a violation of their Fourth Amendment rights to be free from
unreasonable search and seizure. California federal district
court granted summary judgment to all the defendants, but
the 9th Circuit reversed, reasoning the officers violated the
Fourth Amendment because a reasonable officer would have
stopped searching the suspects upon realization that they
were not the same race as their intended suspects.
Held: Respondents had no constitutional claim for relief
where officers entered into their residence executing
a valid search warrant, even though they were clearly
not the suspects the police were seeking. Court rejects
respondents’ argument that the search in question was
unreasonable because there were no African-Americans
living on the premises and they were ordered out of bed naked
and held at gunpoint. The search was not a violation of the
Fourth Amendment. When the searching officers execute a
valid warrant in a reasonable manner and with respect to their

Cert. to 8th Circuit – Dismissed
Petition dismissed as improvidently granted.
Roper v. Weaver, __U.S__, 127 S. Ct. 2022 (2007); Opinion:
Per curiam (6-3)

Held: The writ of certiorari was improvidently granted
where considering the case would lead to “virtually
identically situated litigants…being treated in needlessly
disparate manner.” The Supreme Court initially granted the
state’s petition to decide whether the 8th Circuit had properly
applied the AEDPA. However, upon realizing that Weaver’s
co-defendant and another similarly situated individual had
been granted writs of habeas corpus, and that the only reason
Weaver’s application had been applied for after the AEDPA’s
effective date was due to an error of the district court, the
Supremes held it had improvidently granted cert, and case
is therefore dismissed.
FIFTH CIRCUIT
Court need give no notice to sua sponte impose nonguidelines sentence
United States v. Mejia-Huerta, 480 F.3d 713 (5th Cir. 2007)
After United States v. Booker, 543 U.S. 220 (2005), a
sentencing court is not required to provide pre-sentencing
notice of its sua sponte intention to impose a non-Guideline
sentence (i.e., a Booker variance from the Guidelines, as
opposed to a Guidelines-based departure); Burns v. United
States, 501 U.S. 129 (1991), and Fed. R. Crim. P. 32(h), which
require notice before departures from the Guidelines are
inapplicable to post-Booker sentences at variance with the
Guidelines. (Court noted a circuit split with the 2nd, 4th,
9th, and 10th Circuits.)
Officers could rely on “consent” even though defendant
denied consent to search
United States v. Dilley, 480 F.3d 713 (5th Cir. 2007)
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entitled Landrigan to relief because he had indeed instructed
his counsel not to present such evidence. Landrigan then
filed a federal habeas petition which the district court
rejected. Ninth Circuit reversed the district court, finding
that Landrigan’s counsel fell below the standard required
under Strickland v. Washington.
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Defendant’s denial of ownership of a storage unit did not
preclude the police from relying on defendant’s consent to
search that unit; notwithstanding the denial of consent, if a
reasonable officer could have believed that defendant had
authority to consent to a search of the storage unit, the search
was reasonable under the Fourth Amendment; here, the
police could reasonably have concluded that defendant had
authority because, at the time he consented, the police had
received a tip that he maintained the storage unit, they had
observed him driving into the storage facility, and they had
found a receipt and keys for the unit in his possession.
Prosecutor’s comment on post-arrest, pre-Miranda
silence was OK.
United States v. Salinas, 480 F.3d 750 (5th Cir. 2007)
Prosecutor’s references to defendant’s post-arrest, but
pre-Miranda, silence, did not run afoul of Doyle v. Ohio,
426 U.S. 610 (1976), and it progeny; these cases prohibit
reference only to a defendant’s post-Miranda silence; nor did
the prosecutor’s references to defendant’s post-arrest, preMiranda silence constitute a plain violation of defendant’s
privilege against self-incrimination; in light of (1) a published
5th Circuit opinion allowing reference to pre-arrest silence, (2)
an unpublished 5th Circuit opinion relying on the published
opinion to allow reference to post-arrest, pre-Miranda, and
(3) a circuit split on the issue, any error in allowing such
references was not “plain,” i.e., clear under existing law, so
as to permit relief under the plain-error rule.
Delivery of controlled substance prior was not “drug
trafficking offense” – sentence vacated
United States v. Gonzales, __F.3d__, 2007 WL 1063993 (5th
Cir. Mar. 7, 2007)
Under the reasoning of United States v. Garza-Lopez, 410 F.3d
268 (5th Cir.), cert. denied, 1265 S. Ct. 298 (2005), defendant’s
prior Texas conviction for delivery of a controlled substance
was not a “drug trafficking offense” for purposes of USSG
§2L1.2(b)(1)(A)(i), because that conviction could have been
based on an “offer to sell” theory not covered by §2L1.2’s
definition of a “drug trafficking offense”; because the error
resulted in a 76-month sentence, reversal was required even
under plain-error review; accordingly, the 5th Circuit vacated
the sentence and remanded for resentencing.
Counsel not ineffective in DP trial for failing to adequately
investigate defendant’s epilepsy
Martinez v. Quarterman, 481 F.3d 249 (5th Cir. 2007)
District court reversibly erred in granting habeas petition
for ineffective assistance of counsel in the punishment phase
of death-sentenced petitioner’s trial for capital murder;
reasonable professional judgments supported counsel’s
limited investigation into petitioner’s condition of temporal
lobe epilepsy; moreover, petitioner failed to establish
| 34

prejudice as the result of counsel’s limited investigation;
accordingly, the 5th Circuit reversed the district court’s grant
of the writ.
Defendant not entitled to entrapment instruction
United States v. Smith, 481 F.3d 259 (5th Cir. 2007)
In prosecution for drug trafficking offenses and 18 U.S.C.
§924(c)(1), district court did not err in excluding evidence
offered to support entrapment defense or in refusing
defendant’s proposed entrapment jury instruction; the
defendant proffered no evidence of his lack of predisposition
to commit the crime; the proffered evidence was relevant only
to show the government’s conduct, if anything.
Handgun possession prior was a “crime of violence” for
career offender provisions
United States v. Rodriguez-Jaimes, 481 F.3d 283 (5th Cir.
2007)
Defendant’s prior conviction for knowing possession of
a handgun in violation of the Texas statute prohibiting
possession of a deadly weapon in a penal institution (Tex.
Penal Code §46.10) was a “crime of violence” for purposes
of the Guidelines’ career offender provisions (USSG §§4B1.1
& 4B1.2), because the possession of a deadly weapon by a
prison inmate by its nature presents “a serious potential risk
of physical injury to another,” USSG §4B1.2(a)(2).
Overnight guest had standing to challenge search, but
limited 4th Amendment rights
United States v. Taylor, 482 F.3d 315 (5th Cir. 2007)
As an overnight guest, defendant had, under Minnesota v.
Olson, 495 U.S. 91 (1990), a reasonable expectation of privacy
in, and thus standing to challenge the warrantless entry into
and search of, his girlfriend’s apartment; however, defendant’s
Fourth Amendment rights there were limited to those that he
could have asserted in his own residence; because defendant
was on post-conviction supervision pursuant to Mississippi’s
Earned Release Supervision Program, his Fourth Amendment
rights were more limited than those of the average citizen;
in such situations, under United States v. Knights, 534 U.S.
112 (2001), a search of a supervisee’s residence requires no
more than “reasonable suspicion,” i.e., “a sufficiently high
probability that criminal conduct is occurring to make the
intrusion on the individual’s privacy interest reasonable”;
here, this standard was met because (1) the police had a
misdemeanor arrest warrant for defendant at the time they
entered the house, and (2) they also had evidence suggesting
that defendant was in possession of a firearm and that he
was in violation of the conditions of his parole; since under
Knights the search would have been lawful had it occurred in
defendant’s home, it was likewise lawful (at least with respect
to him) in his girlfriend’s home.
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District court erred in denying Texas state prisoner’s federal
habeas petition challenging the forfeiture of previously earned
good-time credit when it did so based on the conclusion that
the challenged loss of 30 days of good-time credit was “de
minimis,” and thus insufficient to command; clarifying dicta
prior case law — i.e., Malchi v. Thaler, 211 F.3d 953, 957-58
(5th Cir. 2000), and Richards v. Dretke, 394 F.3d 291, 294 n.5
(5th Cir. 2004) — that could be construed as to the contrary,
the 5th Circuit held that the state must accord an inmate
due process before depriving him of any previously earned
good-time credits, however slight the deprivation; there is
no exception for an amount that might otherwise be deemed
de minimis; accordingly, the 5th Circuit vacated the district
court’s judgment denying prisoner’s petition and remanded
for further proceedings. (Judge Clement concurred in the
judgment only.)
Probationers have only a limited Fifth Amendment
privilege
United States v. Locke, 482 F.3d 764 (5th Cir. 2007)
District court did not err in revoking child pornography
defendant’s probation based on defendant’s using a computer
to access the Internet to search for, view, and download
erotic stories and (adult) pornographic pictures; defendant’s
incriminating answers to a polygraph examination that was
part of his participation in a treatment program did not
violate his Fifth Amendment right against compelled selfincrimination; a probationer may not refuse to answer a
question just because his answer would disclose a violation
of probation; rather, a probationer may only invoke the Fifth
Amendment privilege if a truthful answer would incriminate
him by exposing him to prosecution for a different crime;
nor was the probation condition prohibiting defendant from
possessing any form of pornography impermissibly vague
as applied; under the circumstances of the case, defendant
had sufficient notice that the pictures he downloaded
were “pornography” within the meaning of his probation
condition; finally, the probation condition proscribing use of
the Internet did not, as applied to defendant’s case, infringe
upon defendant’s First Amendment rights more than was
permissible or reasonably necessary.
Jury’s view of silent videotape was error, but harmless
under plain error analysis
United States v. Thompson, 482 F.3d 781 (5th Cir. 2007)
It was error for the district court to allow the jury to view a
videotape of a drug transaction in which defendant allegedly
participated without the accompanying audio portion albeit
with a written transcript of the underlying audio recording

scrolling along on the screen simultaneously with the video
portion; however, this error did not require reversal under
the plain-error standard because it did not affect defendant’s
substantial rights.
Downward departure for crack dealer resulted in
unreasonable sentence
United States v. Leatch, 482 F.3d 790 (5th Cir. 2007)
District court imposed an unreasonable sentence on
defendant convicted of trafficking in crack cocaine when,
pursuant to United States v. Booker, 543 U.S. 220 (2005), the
district court varied downward from the range suggested by
the Guidelines (which apply a 100:1 “crack-powder cocaine
ratio”) to a sentence within the range produced by using only
a 20:1 crack-powder ratio; a sentencing court may not deviate
from the 100:1 crack-powder ratio based solely upon its belief
that the policies underpinning that sentencing regime are
misguided or unfair; Booker does not give sentencing courts
discretion to impose a non-Guidelines sentence based upon
the courts’ disagreement with policy established by Congress
and the Sentencing Commission that traffickers in crack
cocaine should receive stiffer sentences than traffickers in
powder cocaine; accordingly, the 5th Circuit vacated the
sentence and remanded for resentencing. (Court noted a
circuit split with the D.C. and 3rd Circuits.)
Questionable testimony offered at punishment phase
to rebut state’s future dangerousness evidence did not
render counsel ineffective
Scheanette v. Quarterman, 482 F.3d 815 (5th Cir. 2007)
In Texas state capital murder prosecution, the state court
reasonably concluded that trial counsel did not provide
ineffective assistance of counsel by presenting the evidence
of Dr. Gilda Kessner and former TDCJ-ID employee S.O.
Woods, in an attempt to rebut the state’s case that defendant
was likely to be a future danger; in light of the thorough
investigation conducted by trial counsel, these carefully
considered tactical decisions regarding the evidence to
be presented at the punishment phase were objectively
reasonable.
OK for one defendant to consent to search of his friend’s
backpack
United States v. Freeman, 482 F.3d 829 (5th Cir. 2007)
District court did not err in denying defendants’ motion
to suppress evidence found in a backpack during a search
of the railroad sleeping car that they shared; the consent
of one defendant to search the sleeping car was voluntary;
furthermore, because that defendant did not limit his consent,
the police officer was not constitutionally unreasonable by
construing the defendant’s consent to include the backpack;
finally, under the circumstances of this case, the police officer
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them of even “de minimus” good-time
Teague v. Quarterman, 482 F.3d 769 (5th Cir. 2007)
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could reasonably have concluded that that defendant had
apparent authority to consent to a search of the backpack
(which, as it turned out, belonged to the other defendant).
COURT OF CRIMINAL APPEALS
PDR Opinions
State Prosecuting Attorney’s PDR from McClennan
County – Reversed
Request for jury instruction necessary to preserve error only
if instruction would have cured error
Archie v. State, __S.W.3d__ (Tex.Crim.App No.051-06,
5/3/07); Opinion: Johnson
Appellant was convicted of felony domestic violence and
misdemeanor assault. During penalty phase, State alluded
to Appellant’s failure to testify. Appellant objected and
requested mistrial but failed to request jury instruction to
disregard; trial court gave a sua sponte jury instruction. COA
affirmed the conviction but remanded case to trial court for
reassessment of punishment. Archie v. State, 181 S.W.3d 428,
431 (Tex. App.— Waco 2005). SPA’s PDR was granted to
determine whether Appellant preserved the issue for appeal
because he failed to request jury instruction.
Held: To preserve an issue for appeal, a request to
instruct jury to disregard improper State jury argument
is required only where jury instruction could have cured
the improper argument’s effect. The sequence of objection,
instruction to disregard and motion for mistrial is not
essential to preserve error in prosecutorial argument. The
essential element is a timely, specific request that the trial
court refuses. The request for an instruction that the jury
disregard an objectionable occurrence is essential only when
such an instruction could have had the desired effect, which
is to enable the continuation of the trial by an impartial jury.
Young v. State, 137 S.W.3d 65, 69-70 (Tex.Crim.App. 2004).
The party who fails to request an instruction to disregard
will have forfeited appellate review of that class of events
that could have been cured by such an instruction. If an
instruction could not have had that desired effect, the only
suitable remedy is mistrial, and a motion for mistrial is the
only essential prerequisite to presenting the complaint on
appeal. Here, error was preserved because Appellant pursued
his objection to an adverse ruling. However, COA erred in
its assessment of harm. Applying the analysis in Mosley v.
State, 983 S.W.2d 249 (Tex.Crim. App. 1998), CCA notes the
prosecutor’s statement was in fact a comment on Appellant’s
failure to testify, it was brief and related only to “the second
victim.” The trial court sustained Appellant’s objection and
gave a sua sponte instruction to disregard. Under the facts of
this case, in sustaining Appellant’s objection and instructing
the jury as it did, the trial court sufficiently ameliorated any
potential harm. See, e.g. Long v. State, 823 S.W.2d 259, 269-70
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(Tex.Crim.App. 1991). COA’s judgment is reversed and trial
court’s judgment is affirmed.
Important Case: Lesser-included offenses
State’s PDR from Dallas County – Affirmed
Aggravated assault by threats was not a lesser included of
murder
Hall v. State, __S.W.3d__ (Tex.Crim.App. No. 1594-02,
5/9/07); Opinion: Womack (5-4):
Appellant was charged with murder, but convicted of the
“lesser-included offense” (LIO) of aggravated assault by
threats. (No facts of the offense are given in this opinion.)
COA reversed the conviction and remanded the case, holding
the state was not entitled to the LIO instruction. Hall v. State,
81 S.W.3d 927 (Tex.App. – Dallas 2002). State’s PDR was
granted to determine not only whether aggravated assault
by threat is a LIO of murder, but to resolve ambiguities
and conflicts in previous decisions about the method of
determining whether the allegation of a greater offense
includes a lesser offense.
Held: A LIO is to be determined by (1) the elements of
the offense in the pleadings and (2) whether there is some
evidence adduced at trial to support such an instruction.
CCA discusses four approaches to LIOs, which have been
labeled “strict-statutory,” “cognate pleadings,” “cognate
evidence,” and “inherently related.” CCA discusses its analysis
of TCCP 37.09 — defining LIOs — previously set forth in Day
v. State, 532 S.W.2d 302 (Tex.Crim.App. 1976) (opinion on
original submission), which was the first decision construing
the statute after the Penal Code overhaul in 1974. Because
the opinion on rehearing in Day then screwed up the law, the
question to be resolved here is “whether ‘the facts required’ in
Article 37.09(1) are determined by the evidence adduced at
trial, or whether the determination is a question of law that can
be answered before the trial begins by looking at the elements
and facts alleged in the charging instrument.” After a lengthy
analysis, CCA decides the pleadings approach is the sole
test for determining in the first step whether a party may be
entitled to a lesser-included-offense instruction. Availability
of a lesser-included instruction in a given case still would
depend on the second step, whether there is some evidence
adduced at trial to support such an instruction. The first step
in the LIO analysis, determining whether an offense is a LIO
of the alleged offense, is a question of law, not dependent on
the evidence produced at the trial. The second step requires
only a scintilla of evidence to support commission of the LIO.
As to this specific case, CCA holds:
The cognate-pleadings analysis that we used
in the opinion on original submission in Day
requires us to reason that, although the evidence
may have supported a verdict of aggravated
assault by the threat of displaying a gun, the
indictment did not allege threats or display. By
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CCA disapproves language to the contrary in the opinion on
rehearing in Day, that has caused confusion and conflicting
opinions since it was handed down. Having correctly analyzed
the question presented here, CCA determines that aggravated
assault was not a LIO of murder as alleged in the indictment
in this case. Thus COA’s judgment is affirmed.
State’s PDR from El Paso County – Reversed
Pretrial publicity, which included video of crime, was not
prejudicial or inflammatory
Gonzalez v. State, __S.W.3d__ (Tex.Crim.App. No. 1750-05,
5/9/07); Opinion: Keller (8-1):
Appellant’s co-defendant Adam (a juvenile) killed the victim
during a stop-and-rob of a “Good Times” store. Appellant
was captured after being identified during a widespread
publicity campaign about the offense. His motion for
change of venue was overruled. He was convicted of capital
murder and sentenced to life, but COA reversed, holding
the trial court should have granted his motion for change
of venue because the pretrial publicity resulted in “actual,
identifiable prejudice.” Gonzalez v. State, __S.W.3d__, 2005
Tex.App. LEXIS 7146 (Tex.App. – El Paso 2005) (released for
publication 3/7/06). State’s PDR was granted to determine
whether the trial court erred in denying his motion after there
was a pretrial, public dissemination of a surveillance video
of the alleged offense
Held: COA erred because the trial court did not err in
overruling the motion for change of venue. CCA examines
(1) pervasiveness of the publicity and (2) prejudicial and
inflammatory nature of the publicity. CCA also examines the
evidence adduced at the hearing and the voir dire process.
Here the publicity included: surveillance video of the
shooting; news articles; media coverage. The only evidence
of how widespread the publicity’s audience was, or the effect
of the publicity on that audience, came from Appellant’s two
witnesses at the venue hearing, as laid out above, which the
trial court had discretion to consider or discount as it saw
fit. During voir dire, although a majority of the prospective
jurors had heard of the case, and a great number had stated
they could not be fair, that alone was not sufficient to show
the publicity had permeated the community. In determining
prejudice, CCA examines 1) the nature of the publicity, 2)

any evidence presented at a change of venue hearing, and 3)
testimony received from veniremembers at voir dire. Finding
the media coverage accurate and impartial, the number of
venire members who knew of the case unremarkable, and
the surveillance video proper because it was evidence of
the crime which the jury would see anyway, CCA holds the
motion was properly overruled. COA’s judgment is therefore
reversed and case is remanded so the COA may address
Appellant’s remaining points of error.
State Prosecuting Attorney’s PDR from Hale County –
Reversed and Remanded
Evidence was sufficient to show Appellant threatened
victim
Schmidt v. State, __S.W.3d__ (Tex.Crim.App. No. 0402-06,
5/9/07); Opinion: Meyers (9-0):
Appellant beat up his girlfriend because she gave police a
statement about “something that had happened in Dallas.”
He was charged with retaliation for threatening “to harm
the victim by striking her in retaliation for or on account
of her services as a prospective witness.” Appellant was
convicted and sentenced to seven years plus a $7000 fine. In
an unpublished decision, COA reversed and ordered entry
of an acquittal after holding the evidence insufficient to
show Appellant had threatened the victim. State Prosecuting
Attorney’s PDR was granted on two issues: 1) Can a threat
of harm and actual harm arise from the same act and occur
simultaneously or must the threat precede the harm? 2) Was
evidence that Appellant yelled at, cursed, grabbed, pushed,
kicked, dragged, and punched the victim sufficient to prove
that he threatened to harm her?
Held: COA erred in drawing a bright-line rule that a
threat of harm and actual harm cannot arise from the
same act and occur simultaneously and that the threat
must precede the initial harm. Whether a threat has been
communicated is a fact-specific inquiry and such a bright-line
rule and the court’s application of the rule are too restrictive.
COA’s approach disregards the reality of an ongoing assault
in which a threat of further harm could be communicated
during the course of the assault.
Held: The evidence in this case, viewed in the light most
favorable to the verdict, is legally sufficient to support
the retaliation conviction. Evidence that Appellant yelled
at, cursed, grabbed, pushed, kicked, dragged, and punched
the victim is sufficient to prove that he threatened to harm
her. Although the victim testified she felt threatened, CCA
does not reach the question left open in Olivas, 203 S.W.3d
at 349, of whether or not a victim must perceive the threat,
because in this case, there was ample evidence for the jury
to find that Appellant threatened the victim. Judgment is
therefore reversed and case is remanded to COA for further
proceedings.
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analyzing the statutory elements of the offense
as they were modified in the indictment, the
assault by threats was not included within the
allegation of murder. ¶ To hold otherwise would
be contrary to the better analysis of the statute
and might run afoul of the requirements of due
process by making it impossible to know before
trial what lesser offenses are included within the
indictment, yet making it possible at the end
of the trial to convict for any offense that was
incidentally shown by the evidence.
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State’s PDR from Tarrant county – Reversed
Affidavit was sufficient to support search of garage
State v. Rodriguez, __S.W.3d__ (Tex.Crim.App. No. 1013-06,
5/9/07); Opinion: Cochran (7-2)
Appellant’s uncle, Cantu, was seen by undercover cops drive
up to Appellant’s house, go into the garage and retrieve a bag
which he threw in the back of his car. When he was stopped
shortly thereafter for failing to use his turn signal, a search
of his car revealed cocaine. After Cantu told police there
was more coke at Appellant’s house, they returned to the
garage, secured the property, and got a search warrant (in
that order). A search found 43 kilos of cocaine. Appellant was
convicted of possession of more than 400 grams of cocaine
with intent to distribute and sentenced to 40 years. COA
reversed in an unpublished decision, holding the trial court
should have granted Appellant’s motion to suppress, which
argued the warrant was based only on the officers’s mere
belief, and the facts set out in the affidavit did not give the
issuing magistrate “a substantial basis for concluding that a
search would uncover evidence of wrongdoing.” State’s PDR
was granted to second-guess this ruling.
Held: The facts and inferences in the affidavit are
sufficient to establish probable cause. Probable cause is
“a fluid concept, turning on the assessment of probabilities
in particular factual contexts, not readily, or even usefully,
reduced to a set of neat legal rules.” COA focused on
information not contained in the affidavit, and most notably
stated: “the affiant has not provided facts that would lead a
detached and neutral magistrate to determine that the brown
paper sack containing the cocaine was the same ‘object’
that Cantu obtained from the detached garage and placed
in the backseat of his car.” A reviewing court must defer
to the magistrate’s finding of probable cause if the affidavit
demonstrates a substantial basis for his conclusion. It is not
necessary to delve into all facts that were omitted by the
affiant, which is what COA did here, facts that could have
been included in the affidavit, or contrary inferences that
could have been made by the magistrate. The only issue is
whether the facts that actually were in the affidavit, combined
with all reasonable inferences that might flow from those
facts, are sufficient to establish a “fair probability” that more
cocaine would be found in Appellant’s garage. Judgment is
reversed and case is remanded to COA for disposition of
Appellant’s remaining points of error.
State Prosecuting Attorney’s PDR from Nueces County
– Reversed
Appellate orbit; improperly excusing veniremember did not
harm Appellant
Gray v. State, __S.W.3d__ (Tex.Crim.App. No. 1946-05,
5/23/07); Opinion: Keasler (9-0)
Prior to voir dire, the trial court, over objection from defense
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counsel, excused a prospective juror for “economic” reasons.
Appellant was convicted of intoxication manslaughter and
aggravated assault and assessed a 50 year sentence. COA
reversed, holding the trial judge erroneously excused the
venireperson for an economic, rather than a job-related,
reason in violation of Texas Government Code §62.110(c)
and that the error was a structural defect not subject to
a harm analysis. Gray v. State, 133 S.W.3d 281, 282 (Tex.
App.—Corpus Christi 2004) (Gray I). CCA reversed and
remanded to COA for a harm analysis under TRAP 44.2(b)
(non-constitutional harm), Gray v. State, 159 S.W.3d 95, 96
(Tex.Crim.App. 2005) (Gray II). On remand, COA found the
error harmful and reversed. Gray v. State, 174 S.W.3d 794,
795-96 (Tex.App.—Corpus Christi 2005) (Gray III). The State
Prosecuting Attorney’s PDR was granted to second-guess
the harm analysis.
Held: Because Gray received a trial by an impartial
jury comprised of qualified individuals and has failed
to provide any evidence to the contrary, he suffered no
harm as a result of the trial judge’s improper excusal
of the venireperson. §62.110(c) states: “The court or the
court’s designee as provided by this section may not excuse
a prospective juror for an economic reason unless each
party of record is present and approves the release of the
juror for that reason.” Consistent with the State’s argument,
CCA says a fair and objective reading of §62.110(c) reflects
the legislature’s intent to limit the number of venirepersons
who may be excused for an economic reason to maintain an
adequate number of venirepersons from which to choose
a petit jury. It therefore determines that this, not the Sixth
Amendment’s fair-cross-section requirement, is the intent
of § 62.110(c). To merit reversal for this non-constitutional
error, Appellant must prove the error deprived him of a
lawfully constituted jury. He has not done so. He has neither
alleged, nor shown, any evidence in the record demonstrating
that the trial judge’s error deprived him of a jury comprised
of qualified individuals. In the absence of such a showing,
CCA presumes the jurors are qualified. Under TRAP 44.2(b),
the erroneous excusal of the venireperson did not affect
Appellant’s substantial rights. And as stated in Jones v. State,
982 S.W.2d 386 (Tex.Crim.App. 1998), his only substantial
right is that the jurors who do serve on the finally constituted
petit jury are qualified. Judgment is reversed and trial court’s
judgment is affirmed.
State’s PDR from Denton County – Reversed
Pretrial habeas: no jeopardy violation when the wrong
indictment was in clerk’s file
Dotson v. State, __S.W.3d__ (Tex.Crim.App. No. 614-06,
5/23/07); Opinion: Price (9-0)
Applicant thought he was pleading guilty to two separate
indictments naming two different individuals. He was
placed on community supervision for 10 years. When the

VOICE

Held: Trial court did not err by applying Article 21.25
to remedy this situation. During a hearing the testimony
established what probably happened was that instead of
separate indictments, duplicate originals of one indictment
(cause number 112) were filed instead. The original indictment
in cause number 113, after return and presentment by the
grand jury, was mislaid and not placed in the clerk’s file due to
clerical error. This error is appropriately rectified by replacing
the filed indictment with the original indictment as returned
by the grand jury, as Article 21.25 allows. Judgment is
therefore reversed and trial court’s judgment is reinstated.
Appellant’s PDR from Harris County – Vacated and
Remanded
Attorney-client privilege applies whether lawyer hired or
not
Mixon v. State, __S.W.3d__ (Tex.Crim.App. No. 0018-06,
5/23/07); Opinion: Holcomb (9-0)
Appellant committed a murder then consulted a lawyer, who
agreed to represent him. Ultimately the lawyer decided not to
represent Appellant, but the state called him as a witness to
testify about the circumstances of the crime. During a hearing
the trial court determined the lawyer could testify that
Appellant had asked him to get rid of the gun (which belonged
to the lawyer) and to not turn over a videotape from the
store where Appellant worked. However, the testimony went
beyond that, and Appellant was convicted and sentenced to
life. On appeal, he asserted the attorney-client privilege was
violated when the trial court allowed the lawyer to testify
regarding the above matters. COA held the testimony did
not support a finding that an attorney-client relationship
existed, thus the trial court did not abuse its discretion in
admitting the testimony. Mixon v. State, 179 S.W.3d 233, 236
(Tex. App.— Houston [14th Dist.] 2005). PDR was granted
to determine whether this ruling was correct.

the lawyer ultimately declined to represent the client.
TRE 503 provides in part that: A “client” is a person ... who
is rendered professional legal services by a lawyer, or who
consults a lawyer with a view to obtaining professional legal
services from that lawyer.” After a brief analysis CCA rejects
the COA’s and the state’s interpretation as too narrow.
Allowing the privilege only after a contractual attorneyclient relationship had already been established is not only
contrary to the wording of the evidentiary rule, but it would
also be unsound public policy. Such a policy would have a
chilling effect on defendants’ willingness to be candid with
the lawyers whose services they seek to obtain. Moreover,
such a lack of candor on the potential client’s part would
not be in the lawyer’s best interest either, because the lawyer
would then have to decide whether to represent a person
before s/he could feel free to give her/him all the information
necessary to make that decision. Thus, public policy as well
as normal rules of statutory construction dictate the holding
that once the lawyer started to elicit from Appellant such
incriminating information that a person would feel free
to share only with his lawyer, he was bound by the same
duties of confidentiality that a lawyer owes a client that he
has agreed to represent, even though he eventually decided
not to represent Appellant. Judgment is vacated and case is
returned to COA so that it may address the state’s Rule 503(d)
crime-fraud exception argument.
Appellant’s PDR from Harris County – Remanded
Case summarily granted and remanded where COA used
improper harm analysis
Flores v. State __S.W.3d__ (Tex.Crim.App. No. 0904-06,
5/23/07); Opinion: Womack (9-0)
Appellant was convicted of murder. COA agreed that the
trial court erroneously limited the jury’s consideration of his
defense of self-defense by including an instruction on the law
of provocation. However, after conducting a harm analysis
pursuant to TRAP 44.2(b) held the error harmless. Flores v.
State, 194 S.W.3d 34 (Tex. App.—Texarkana 2006).
Held: COA used the wrong standard of review for the
harm analysis. CCP Art. 36.19, which is captioned “Review
of [the court’s] charge on appeal,” sets standards for reversal;
error that was called to the court’s attention will lead to
reversal if there was some harm to Appellant, but unobjectedto error calls for reversal only if it was so egregious as to
deprive Appellant of a fair and impartial trial. Almanza v.
State, 686 S.W.2d 157 (Tex.Crim.App. 1984). Judgment is
therefore vacated and case is remanded so that COA may
conduct a proper Almanza harm review.

Held: The attorney-client privilege applies in cases where
the record shows the defendant consulted a lawyer with
a view to obtaining legal services from him, even though
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state sought to revoke him almost nine years later, it was
discovered that instead of the two separate indictments
issued by the Grand Jury, there were two identical ones in
the clerk’s file naming the same victim. The state sought to
substitute the correct indictment, but Applicant filed this
habeas corpus action asserting double jeopardy violation
because he had pled guilty twice to the same offense. COA
reversed, holding Article 21.25 is not applicable to this case
because the “record does not reflect that the indictment
was lost, mislaid, mutilated, or obliterated.” Dotson v. State,
190 S.W.3d 783, 785 (Tex. App.—Ft. Worth 2006). COA
held double jeopardy was violated and set aside one of the
indictments. State’s PDR was granted to determine whether
Art. 21.25 applies to this case.

for the defense
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Writ Opinion
Habeas Corpus Application from Presidio County – Relief
Denied
Ex parte Douthitt, __S.W.3d__ (Tex.Crim.App. No. 75,267,
5/23/07); Opinion: Keasler
In 1987, Applicant waived a jury trial and pled guilty to
capital murder as alleged in the indictment. Pursuant to a
plea agreement the trial judge sentenced him to a term of life
imprisonment and entered a deadly weapon finding. In this
writ he claims he is entitled to relief because when he pled
guilty, the applicable law “did not allow a defendant to waive
the right to a jury trial in a capital case.” In Ex parte Dowden,
580 S.W.2d 364 (Tex.Crim.App. 1979), Ex parte Jackson, 606
S.W.2d 934 (Tex.Crim.App. 1980) and Ex parte Bailey, 626
S.W.2d 741 (Tex.Crim.App. 1981), CCA granted relief to
habeas applicants on the same claim that Applicant raises
here. The trial judge concluded that he was entitled to relief
because his judgment and sentence are void. Writ was filed
and set to determine if Applicant is entitled to relief.
Held: Relief Denied. CCA decides it will not set aside a
conviction for a violation of pre-September 1, 1991, Article
1.13 and Article 1.14’s prohibition on jury waiver in capital
cases if the applicant fails to claim that “he desired and was
deprived of his constitutional right to a trial by jury, that
he did not intend to waive a jury trial or was otherwise
harmed, and the record reflects that the applicant agreed to
the waiver[.]” Consistent with its “more soundly” reasoned
decisions in Ex parte McCain, 67 S.W.3d 204 (Tex.Crim.App.
2002) and Ex parte Sadberry, 864 S.W.2d 541 (Tex.Crim.App.
1993), CCA holds it will not grant habeas relief where there
is no federal constitutional right and the defendant waived a
right in a manner inconsistent with the procedures outlined
only by statute, but the record reflects that the defendant did
so knowingly and voluntarily. Dowden and its progeny are
overruled. Applicant does not claim his plea was involuntary.
Rather, all he alleges is a procedural violation. Thus, his claim
is not cognizable on habeas, and therefore relief is denied.
(His other claims are denied as well.)
Habeas Corpus Application from Tarrant County – Relief
Denied
Ex parte Insall, __S.W.3d__ (Tex.Crim.App. No. 75,338,
5/23/07); Opinion: Hervey
Applicant pled guilty to possession of more than 400 gms
of a controlled substance and pursuant to a plea agreement,
placed on 10 yrs deferred. Among other things, Applicant
agreed to waive his right to file an 11.07 writ. When his
community supervision was revoked and he was assessed
a life sentence, he filed this writ complaining his plea was
involuntary because he did not understand the judge could
sentence him to life. The state asserts Applicant can’t even
file this writ because of the waiver.
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Held: Relief Denied. A defendant has a statutory right
to “waive any rights secured him by law” under Article
1.14(a), Tex. Code Crim. Proc., and such a waiver is
judicially enforceable unless the waiver is not “knowingly
and intelligently made.” Blanco v. State, 18 S.W.3d 218, 219
(Tex.Crim.App. 2000). However, after this case had been
submitted, CCA decided that, even in a deferred adjudication
case such as this, a waiver of an appeal that would follow
an adjudication of guilt and sentencing “may not be valid”
if “the plea agreement does not contain a recommended
punishment to be imposed if guilt is adjudicated.” Ex parte
Delaney, 207 S.W.3d 794, 798-99 (Tex.Crim.App. 2006).
CCA further stated in Delaney that “simply knowing the
range of punishment for the offense is not enough” to make
the waiver of appeal voluntary. Under the reasoning of
Delaney, Applicant’s waiver of his right to seek habeas relief
was involuntary or not “knowingly and intelligently made”
because the plea agreement contained only the range of
punishment and not a certain punishment to be imposed if
guilt was adjudicated. However under the facts of this case,
the record also supports the convicting court’s conclusion
that he “was aware that he could be sentenced to life in
prison if his deferred adjudication was revoked and he was
adjudicated guilty.” Therefore, Applicant’s claim that his
plea was involuntary on its merits is rejected, and relief is
denied.
Death Penalty Opinion
Direct Appeal from Bexar County – Affirmed
Castillo v. State, __S.W.3d__ (Tex.Crim.App. No. 75,246,
5/4/07); Opinion: Holcomb (9-0)
Facts: Appellant and his friends planned to rob Tommy
Garcia. Appellant smashed in Garcia’s car window, stuck a
gun in his face and demanded his money. He shot Garcia
as he tried to run away. He was later seen wearing Garcia’s
gold chain and medallion. Appellant claimed on appeal the
evidence introduced at trial was insufficient to corroborate
the accomplice-witness testimony.
Held: Conviction stands because evidence introduced
at trial “tended to connect” Appellant to the offense.
A conviction cannot be had upon the testimony of an
accomplice unless corroborated by other evidence tending
to connect the defendant with the offense committed; and
the corroboration is not sufficient if it merely shows the
commission of the offense. Texas Code of Criminal Procedure
Article 38.14. The corroborating evidence need not be
sufficient by itself to establish guilt; there simply needs to
be other evidence “tending to connect” the defendant to the
offense. Here, witness testimony and other evidence tended
to connect Appellant to the crime.
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Direct Appeal from Jefferson County – Reversed
(punishment only) and reformed to life
Berry v. State, __S.W.3d__ (Tex.Crim.App. No. 74,913,
5/23/07); Opinion: Johnson

interest made to his brother was a firmly rooted exception
to the hearsay rule and was sufficiently self-inculpatory, the
Sixth Court of Appeals’ reliance on Dewberry v. State was
improper in light of the Court of Criminal Appeals’ opinion
in Guidry v. State and the United States Supreme Court’s
opinion in Lilly v. Virginia.
06-1984 Farrakhan, Quanell X. Abdul, State’s PDR
from Harris County: Fleeing or Attempting to Elude
Police Officer

Facts: Appellant was convicted of killing her baby (Malachi),
placing him in a plastic bag, and throwing him into a dumpster
at an apartment complex. During trial it was disclosed that
she had abandoned another baby (Paris) on the side of a road.
The jury sentenced Appellant to death.

1. Can the offense of “fleeing or attempting to elude a police
officer” under Transportation Code Section 454.421 be a
lesser-included offense of “evading detention” under Penal
Code Section 38.04?

Issue: Insufficient evidence to support future dangerousness.
Appellant introduced testimony that she would not be a
future danger because she had been violent only to her own
children, and there were no children in prison.

2. Did the Court of Appeals err in holding that “fleeing or
attempting to elude a police officer” was not a lesser-included
offense of “evading detention” in this case and, therefore,
that the trial court should not have submitted an instruction
authorizing the jury to convict respondent of fleeing?

Held: The state did not meet its burden of proving
beyond a reasonable doubt that there is a probability that
Appellant, if allowed to live, would commit criminal acts
of violence in the future so as to constitute a continuing
threat, whether in or out of prison. Appellant murdered one
child and abandoned another, but defense witnesses testified
that these two incidents were out of character and that she
was a loving and caring mother to her other three children.
Appellant’s expert witnesses opined that she was depressed
and under extreme stress when she killed Malachi and, five
years later, abandoned Paris. She had no criminal record,
and the state presented no other evidence of violence in her
past. All her offenses involved a pregnancy, but testimony
from both defense and state witnesses showed that her
potential for becoming pregnant while incarcerated would
be “extremely low.” Further, Appellant was in her twenties
when she was convicted of capital murder. If she received a
life sentence and were paroled 40 years later, she would be
in her sixties and likely beyond her childbearing years and
thus could not repeat such an offense. The evidence indicates
that Appellant has been dangerous only toward those of
her own children whose existence she wanted to hide from
her favored mate, that there is a very low probability that, if
sentenced to life in prison, she will have any more children,
and that therefore it is unlikely that she would be a danger in
the future. Death sentence is therefore vacated, and sentence
is reformed to life.
PDRs Granted in May 2007
06-1929 Walter, Stephon Lavelle, Appellant’s PDR
from Bowie County; Capital Murder

3. Did the Court of Appeals err in holding that this court’s
opinion in Cunningham v. State is irreconcilable with its
opinions in Hayward v. State and Jacob v. State?
4. In Walker v. State, the Fort Worth Court of Appeals
expressly held that “fleeing or attempting to elude a police
officer” was a lesser-included offense of evading arrest. the
court of appeals here noted that this case is “indistinguishable
from that in Walker.” Did it err in “declining to follow the
Walker court?
07-10 Azeez, Sheriff K., Appellant’s PDR from Harris
County; Failure to appear
The opinion of the Court of Appeals reforming the conviction
from one statute to another renders Appellant’s sentence
illegal and unconstitutional.
07-0135 Thompson, John, Appellant’s PDR from Smith
County; Theft
The Court of Appeals, in affirming petitioner’s conviction,
erred in finding that denying petitioner’s motion for
instructed verdict was harmless error.
07-0234 Whitehead, Buford Glen, Appellant’s PDR
from Eastland County; Bail Jumping
1. Where Mr. Whitehead’s sentence violated his rights as
guaranteed under the Eighth Amendment to the constitution
of the United States, and Article I, Section 13 of the Texas

In determining that an accomplice’s statement against penal
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Other rejected issues: death penalty violated Eighth
Amendment; accomplice testimony violated the federal antibribery statute and the state rules of professional conduct
because they made a plea-bargain to avoid the death penalty,
and thus the testimony should have been excluded.
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Constitution, as it was disproportionate to his crime, the Court of Appeals erred in upholding the trial court’s imposition
of that sentence.
2. Where the finding that Mr. Whitehead did not have a reasonable excuse for his failure to appear in accordance with the
terms of his release is factually insufficient, the Court of Appeals erred in affirming the conviction.
07-0404 Campbell, Benny Lee, State’s PDR from Taylor County; POCS
Did the Court of Appeals err in characterizing Appellee’s sentence as an illegal or void sentence because the written judgment
conflicted with the oral pronouncement?
0053-07 McKenna, Mike d/b/a Bondman Bail Bonds, State’s PDR from Johnson County: Bailbond Forfeiture
1. Did the Tenth Court of Appeals err in affirming the trial court’s judgment as modified and reforming the judgment of the
trial court to reflect a remittitur of $15,000?
2. Did the Tenth Court of Appeals err in placing the burden of proof upon the state to present evidence to prevent a
remittitur?
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continued from page 15

concerned with here, the life that I can affect, is Mr.
Goldberg’s life, and I don’t want to destroy his life
in the hope that maybe in some very indirect way
it’s going to help somebody else’s life. I don’t think
it is. And I would like, if I can, to support him in
putting his life on a positive direction rather than
in destroying it.
The reason for the long period of supervision and
the close supervision that I believe I’ve required is
to make sure that if he indeed represents a threat,
and if I’m wrong in my assessment of what went on
here, that we are able to catch it before any damage
is done.
This is kind of an odd balancing of factors under
3553, but I think I do have the discretion in an unusual case like this one to choose not to incarcerate
and to choose close supervision to see what transpires over the next few years.
The government appealed. A panel of the Circuit (Judges
Bauer, Posner and Williams) was unimpressed with Judge
Gosttschall’s statements in support of the sentence. Judge
Posner wrote the opinion of the Court which includes the
following:
A prison sentence of one day for a crime that Congress and the American public consider grave, in
circumstances that enhance the gravity (we refer to
the character of some of the images), committed by
a convicted drug offender, does not give due weight
to the ‘nature and circumstances of the offense’ and
the ‘history and characteristics of the defendant.’
It does not ‘reflect the seriousness of the offense,’
‘promote respect for the law,’ or ‘provide just punishment for the offense.’ It does not ‘afford adequate
deterrence to criminal conduct.’ And it creates an
unwarranted sentence disparity, since similarly
situated defendants are punished with substantial
prison sentences.
***
The district judge was influenced by the erroneous
belief that a sentence affects only the life of the criminal and not the lives of his victims. Young children
were raped in order to enable the production of
the pornography that the defendant both downloaded and uploaded-both consumed himself and
disseminated to others. The greater the customer
demand for child pornography, the more that will
be produced.

***
Sentences influence behavior, or so at least Congress
thought when in 18 U.S.C. § 3553(a) it made deterrence a statutory sentencing factor. The logic of
deterrence suggests that the lighter the punishment
for downloading and uploading child pornography,
the greater the customer demand for it and so the
more will be produced.
Why the fact that the defendant committed the
offense out of ‘boredom and stupidity,’ if it were a
fact, should be thought a mitigating factor escapes
us and was not explained by the judge. Anyway it
is not a fact; the defendant obtained sexual gratification from the pornographic images that he so
sedulously collected. It is also inconsistent with the
10-year term of supervised release that the judge
imposed, which includes conditions that require
the defendant’s participation in programs for the
psychological treatment of sex offenders.
The judge’s suggestion that the defendant does
not have ‘a real problem’ could be interpreted to
mean that she disparages Congress’s decision to
criminalize the consumption and distribution of
child pornography, perhaps because she thinks that
only people who actually molest children, rather
than watching them being molested, have ‘a real
problem.’
***
The district judge’s assertion ‘that sex offender treatment within the Bureau of Prisons is going to expose
[the defendant] to people who are dangerous to him’
is ill informed. Sex-offender treatment in federal
prisons is voluntary.
***
The judge gave no explanation for why she thought
a prison sentence would be more ruinous for the
defendant than for any other imprisoned criminal
other than her mistaken belief that he would be
thrown in with violent sexual offenders.
The judge’s balancing of the section 3553(a) sentencing factors was indeed ‘odd,’ as she acknowledged,
but, more to the point, it was unreasonable.
***
When the guidelines, drafted by a respected public
body with access to the best knowledge and practices of penology, recommend that a defendant be
sentenced to a number of years in prison, a sentence
involving no (or, as in this case, nominal) imprison-
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ment can be justified only by a careful, impartial
weighing of the statutory sentencing factors. It may
not be based on idiosyncratic penological views
(such as that the severity of criminal punishment
has no significance for the victims of crime, but only
for the criminals), disagreement with congressional
policy, or weighting criminals’ interests more heavily
than those of victims and potential victims.
***
The judge neglected considerations of deterrence
and desert, which dominate the federal criminal
code, in favor of undue emphasis on rehabilitation,
and seemed even to think that any prison sentence,
however short, is inconsistent with rehabilitation.
That is not the theory of either the criminal code
or the Sentencing Reform Act, which actually
downplays the significance of rehabilitation as a
penological goal by rejecting imprisonment as a
means of promoting it.
We do not rule that a sentence below a properly calculated guidelines range would have been improper
in this case. The guidelines are merely advisory, and
the statutory sentencing factors (a laundry list of
incommensurables which guides consideration but
does not dictate the sentence or even the sentencing
range) leave plenty of discretion to the sentencing
judge. But that discretion was abused in this case,
and the judgment is therefore reversed and the case
remanded for resentencing.

Jackson, 408 F.3d 301, 305 (6th Cir.2005).
Additionally, the district court must more thoroughly
articulate its reasons when it imposes a non-Guideline sentence than when it imposes a sentence under
authority of the Sentencing Guidelines. Mares, 402
F.3d at 519. These reasons should be fact-specific
and consistent with the sentencing factors enumerated in section 3553(a). Id. The farther a sentence
varies from the applicable Guideline sentence, ‘the
more compelling the justification based on factors
in section 3553(a)’ must be. United States v. Dean,
414 F.3d 725, 729 (7th Cir.2005)
The Judges Who Failed to Follow the Road Map in
Smith
In spite of the roadmap provided in Smith, district
judges of the circuit continue to have their cases vacated and
remanded for resentencing:
•

The court at no time pointed to specific facts
from the crime, other than the use of a bomb,
to explain why 60 years, as opposed to the
Guideline recommendation of 30 years, was
appropriate.
***
We conclude that the court did not adequately
articulate reasons consistent with the sentencing factors to support to unreasonableness of
the sentence.

The Fifth Circuit’s Road Map
The United States Court of Appeals for the 5th Circuit gave guidance to the judges and lawyers of the Circuit on
how to arrive at a proper non-Guideline sentence in United
States v. Smith, 440 F.3d 704 (5th Cir. 2006):
After Booker, a court may impose a non-Guideline
sentence — a sentence either higher or lower than
the relevant Guideline sentence. Before imposing a
non-Guideline sentence, however, the court must
consider the Sentencing Guidelines. In light of this
duty, ‘a district court is still required to calculate
the guideline range and consider it advisory.’ United
States v. Angeles-Mendoza, 407 F.3d 742, 746 (5th
Cir.2005) (emphasis in original). Consequently, if
it decides to impose a non-Guideline sentence, the
court should utilize the appropriate Guideline range
as a ‘frame of reference.’ See United States v. Fagans,
406 F.3d 138, 141 (2d Cir.2005); United States v.
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In United States v. Walters, ___ F.3d ___, 2007 WL
1776250 (5th Cir. 2007), United States District Judge Orland L. Garcia of the Western District of Texas sentenced
a defendant to a term of 720 months for a violation of
18 U.S.C. §924(c)(1). The Guidelines recommended the
minimum 360 months for this count. Citing Smith, the
Court concluded that:

•

In United States v. Rajwani, 476 F.3d 243 (5th Cir. 2007),
United States District Judge John H. McBryde of the
Northern District of Texas sentenced a defendant to two
terms of 120 months to be served concurrently for violations of 18 U.S.C. §§142 and 143 to be served concurrently. The Guidelines recommended a range of 37 to 46
months. The Court found no circumstances in the case
that took it so far beyond the heartland of fraud offenses
as to “eviscerate the Guidelines of all applicability.” [Note:
As is not uncommon, the Court suggested how Judge
McBryde might sentence the defendant on remand: “Our
review of the record persuades us that a sentence beyond
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twice the top of the Guidelines range (92 months) would fail reasonableness review under the facts presented here. In
setting this maximum sentence, we are not precluding the district court from imposing a lower sentence.”]
•

In United States v. Perrin, 478 F.3d 672 (5th Cir. 2007) Chief Judge John V. Parker of the Middle District of Louisiana
sentenced a defendant to the statutory minimum of 60 months imprisonment followed by 10 years of supervised release
for a violation of 18 U.S.C. §2252(a)(2). The Guidelines recommended a range of 121 to 151 months. At the sentencing
hearing, Judge Parker found that the defendant was a substantial consumer but not a producer of child pornography and
that Congress had concluded that possession of child pornography should be punished because if there were no consumers there would be a greatly reduced market. He went on to find that the defendant was not a risk to the community
and that there had been no indication that he had ever “attempted to perform anything similar to the visual depictions
that he possessed.” The Court noted that “the court did not give sufficient weight to ‘the nature and circumstances of
the offense’ and ‘the need for the sentence imposed to reflect the seriousness of the offense, to promote respect for the
law, and to provide just punishment for the offense.’ 18 U.S.C. §3553(a)(1), (2)(A). Though it noted the severity of the
offense, the court failed to explain how this severity, particularly the images’ depravity and numerosity, factored into
its decision to depart downward from the guideline range to the statutory minimum.”

•

In United States v. Simmons, 470 F.3d 1115 (5th Cir. 2006), Judge Rebecca F. Doherty of the Southern District of Louisiana imposed a sentence of 120 months for a violation of 21 U.S.C. §841(a)(1). The Guidelines recommended a range
of 235 to 293 months. Judge Doherty found that the defendant was not a “full-fledged drug dealer” and that he was
supporting his family. The Court found that “[the district court’s] reasoning reflects multiple clearly erroneous factual
determinations[.] These clearly erroneous factual determinations infected the district court’s balancing of the §3553(a)
factors and provide an insufficient basis for imposing a non-Guideline sentence.”
Some Thoughts on the Sentencing Argument

Any savvy lawyer wants the judge to assess a sentence that is both appropriate and will withstand appellate review.
I would suggest that it makes sense to consider the following:
•
•
•
•
•

Re-read Smith and 18 U.S.C. §3553(a);
Use §3553(a) as the outline for your oral argument and/or sentencing memorandum;
Tell the judge early on that you are seeking a non-Guideline sentence;
Refer to §3553(a) during your argument and show how the facts of your case and the offense conduct and background
of the defendant will support a non-Guideline sentence; and,
If the court’s enunciated reasons for the non-Guideline sentence do not comply with Smith, ask for a specific finding.
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