5:30 pm

adjourn

wednesday | april 18 | 2007
3:00 pm
early registration opens
5:00 pm
early registration closes
thursday | april 19 | 2007
7:15 am
registration
8:15 am
Opening Remarks
l Troy McKinney | Joseph Martinez
8:30 am
Field Sobriety Tests: NHTSA Numbers ... and Now
for the Rest of the Story
l Allen Trapp
9:30 am
Medical Screenings of DWI Cases
l Dr. Jim Browning
10:30 am
break
10:45 am
Toxicology & Pharmacokinetics of Intoxicating Substances
l Dr. Fran Gengo
12:15 pm
lunch on your own
1:30 pm
Blood & GC Testing: What You Need to Know But Never
Really Wanted to Know
l James Nesci
3:30 pm
break
3:45 pm
Breath Testing: Studies in Failure
l George Flowers
5:15 pm
Adjourn
7:30 pm
Dinner & Show at Medieval Times (ticket required)
friday | april 20 | 2007
7:45 am
registration
8:30 am
Ethically Preparing Your Expert for Direct and
Cross-Examination
l Les Hulnick
9:15 am
Source Code Primer: The Inside Scoop on All Breath
Instruments Computers and Electronics
l Thomas E. Workman, Jr.
10:30 am
break
10:45 am
50+ Ways to Beat a Breath Test
l Mary McMurray | Bubba Head
12:15 am
lunch on your own
1:30 pm
Expert Panel: Q & A
2:00 pm
Breath Test Breakout Sessions
Intoxilyzer 5000 : Mary McMurray | Intoxilyzer 8000 : Victor Carmody
Datamaster : Dr. Al Staubus | EC-IR : Steve Oberman (tentative)
Draeger : Evan Levow : John Menzel
3:00 pm
The Scientiﬁc Approach to Jury Selection
l Barry Simons | Jury Quest
4:00 pm
break
4:15 pm
Jury Selection & Opening Statements for Mock Trial:
For the Defense
l Lenny Stamm | Mike Kessler
For the Government
l Bruce Kapsack | Judge TBD
5:30 pm
adjourn
saturday | april 21 | 2007
8:45 am
Mock Trial: State’s Evidence & Cross-Examination
10:30 am
break
10:45 am
Mock Trial: continued
12:15 am
lunch on your own
1:15 pm
Mock Trial: Defense Evidence
3:30 pm
break
3:45 pm
Mock Trial: Closing Arguments
4:15 pm
Mock Trial: Deliberations & Panel Discussions with Jurors

new member
q

update my information

new member (*see below) .............. $75
renew membership ........................... $150

q

membership fee
q

expiration date

fax registration with credit card information to
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_________________________________________________________________

mail registration to
1707 Nueces Street, Austin, Texas 78701

A041907
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non-deductible portion of regular and initial membership dues is $39 in accordance with IRC sec. 6033.

signature

name on card

_________________________________________________________________

credit card number

_________________________________________________________________

credit card (visa, mastercard, amex or discover)

payment type
check payable to TCDLA
q

payment for
seminar registration
q

payment (CASH IS NOT ACCEPTED)

send it

Omni Dallas Park West located at 1590 LBJ Freeway, Dallas, Texas,
75234. Room rate is $139 per night, single or double occupancy. You
may call in your reservation at 972.869.4300 and refer to seminar dates
and the TCDLA rate. Reservations need to be made no later than midnight, April 3, 2007 to ensure group rates (upon availability). Free shuttle
from airport. Hotel offers shuttle transportation to near by locations. Free
self park; $8 valet.

meeting | lodging location

TCDLA endorser’s signature _________________________________________

TCDLA endorser’s name (please print) ______________________________

not attending
If you can’t attend, order the book and cd. Deadline is April 15, 2007.
q tcdla/ncdd member/judge
$250
q non-member
$350

“As a current member of TCDLA, I believe this applicant to be a person of
professional competency, integrity, and good moral character. The applicant is licensed to practice law in Texas and is engaged in the defense
of criminal cases, unless a student or afﬁliate applicant.”

* TCDLA New Membership
To sign up as a new member you will need a nominating endorsement
from a current TCDLA member.

q
q

TCDLA Membership Fees (renew or join as a new member)

join tcdla

phone __________________________ fax ______________________________

e-mail _____________________________________________________________

city ____________________ state _____________ zip ___________________

____________________________________________________________________

street address ______________________________________________________

bar number ________________________________________________________

name _____________________________________________________________

q

contact information

q intoxilyzer 5000
q datamaster
q draeger
q intoxilyzer 8000
q ec-ir
dinner and show tickets at medieval times
q adult tickets at $48* each, __________ (number of tickets)
q children tickets at $34* each, __________(number of tickets)

breakout sessions — choose ONE only

early bird registration with book and cd (order by April 1)
q tcdla/ncdd member
$750
q non-member
$850
pre-registration with book and cd (order by April 15)
q tcdla/ncdd member
$800
q non-member
$900
on-site registration with book and cd (order after April 15)
q tcdla/ncdd member
$995
q non-member
$1095

To receive a full refund, cancellations must be received in writing two
weeks prior to the seminar. Cancellations made within two weeks of the
seminar will be assessed a 50 percent cancellation fee. Materials will be
sent on CD only.

reserve my space | materials

The 14th Annual Mastering Scientiﬁc Evidence in DWI/DUI Cases includes
many of the top DWI/DUI experts and lawyers in the country. Founded
by William C. “Bubba” Head, one of the Deans of DWI defense law, in Atlanta Georgia in 1994, TCDLA and NCDD have continued the tradition of
excellence for which this seminar has become known. It has been and
remains the premier DWI/DUI Scientiﬁc Evidence seminar in the country.

Troy McKinney | Gary Trichter | Mimi Coffey

the agenda

the overview

the course directors

22 cle | 1.0 ethics

in DUI/DWI cases

14th
annual
mastering scientific
evidence

Texas Criminal Defense Lawyers Association and the National College for DUI Defense
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The purpose of TCDLA is to
protect and ensure
by rule of law
those individual rights
guaranteed by the
Texas and Federal Constitutions
in criminal cases;
		
to resist the constant efforts
which are now being made
to curtail such rights;
to encourage
cooperation between lawyers
engaged in the furtherance
of such objectives
through educational programs
and other assistance;
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by william s harris
activity monitors aka: eavesdroppers
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and through such cooperation,
education, and assistance
-to promote
justice and the common good.
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:: eLawSoftware
15 percent discount to TCDLA members on its Web Based Criminal Defense Client
Management software. We provide an all-inclusive client file at your fingertips that
also allows you to take control of your collections. With no long term contract to
sign, this is a risk free venture in attaining a more efficient and profitable law practice.
Contact Bill Baker at 1.800.820.3529 or sales@elawsoftware.com
:: Enterprise Car Rental
10 percent discount for TCDLA members. Enterprise is the largest rental car company
in North America in terms of locations and number of cars while providing the high‑
est level of customer service. The corporate account number for TCDLA members
is 65TCDLA. You may contact your local office directly or visit www.enterprise.com.
When booking ONLINE, enter your location, date, time and corporate account #
65TCDLA. You will then be asked for your discount ID which is the first three letters
of TCDLA (TCD). Make your reservation at Enterprise Rent-A-Car

:: Membership Directory (printed and online)
Comprehensive listing of current TCDLA members, updated, reprinted and
mailed annually and online directory of current TCDLA members.
:: Lawyer Locator
Online directory providing members an opportunity to list up to three areas of
specialty for public advertising.
:: Expert List
Extensive list of experts for all types of criminal cases, including investigators,
mitigation and forensics specialists.
:: Communities (listserv)
A partnership to engage community members in areas of significant decisions,
legislative and capital issues/updates, upcoming seminars and events, and more ...

:: La Quinta
10 percent discount to all TCDLA members. Simply tell the reservations agent that
you are with the Texas Criminal Defense Lawyers Association or give the discount
code (TCDLA) on the La Quinta web site to get the discounted rate. Visit www.lq.com
or call 1.800.531.5900.

:: TCDLA Discounts
Receive significant discounts on CLE seminars and TCDLA
publications.

:: Sprint PCS
15 percent discount to TCDLA members on its wireless services. Existing Sprint cus‑
tomers can receive the discount without interruption and new customers can receive
additional discounts on equipment.

:: Strike Force
Strike Force assistance to aid lawyers threatened with or incarcerated for con‑
tempt of court.

1.
2.
3.
		
		

Dial 888.211.4727.
Navigate to live customer service representative.
Let customer service representative know you want to be
attached to hierarchy account #0042560097 for Texas Criminal 		
Defense Lawyers Association.

:: Subscription Services Inc.
50 percent discount off the cover price of more than 1,000 magazines such as News‑
week, New Yorker, Texas Monthly, etc. Visit www.buymags.com/attorneys.

:: Voice for the Defense Magazine
A subscription to the ONLY state-wide magazine written specifically for defense
lawyers, published 10 times a year.
New in 2007 — CDLP’s Capital Litigation Update will be included in Voice for the
Defense magazine.

Discounted liability insurance with Joe Pratt Insurance.

:: Resources
Expansive library of research papers from renowned criminal defense lawyers.
:: Significant Decisions Report
Professional reports summarizing state and federal cases, emailed weekly.
:: Legislature
Opportunities to be involved in the legislative effort.
:: State Motions CD
New members will receive a comprehensive cd of state forms and motions
including DWI, post trial, pre-trial, and sexual assault motions.
:: Membership Certificate
Display your TCDLA membership with pride! New members will receive a
personalized certificate by mail.
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“It’s tough
to be the
president”
I am sitting here in my room writing the president’s message while facing the beauty of Lake
Tahoe. My fellow comrades are out skiing am I am here in the room. It’s tough work but
someone has to do it. We had a good turnout here in Tahoe for my trip and many thanks to
all that attended. We did have 3.0 hours of CLE and we had 100 percent attendance. I have
no reports of any broken bones yet.

Robert Lerma

PRESIDENT’S
MESSAGE

The Board will approve the nominations of Scrappy Holmes and Tim Evans as TCDLA
Hall of Fame Lawyers for this summer’s annual meeting in San Antonio.  I don’t need to
tell you that this was a very easy decision for two fine lawyers and congratulations to both
of them. Someone did email asking “how long has that young Scrappy been practicing
anyway, isn’t it too soon for him?” and we will ask for your vote in Houston at the March
board meetings. Please make plans to atttend the March meetings. Past President Edward
Mallett will be hosting us at his home for the Friday evening reception.
    
TCDLA’s new web site is up and running and looks fantastic. Please take time to go the site
and use and review. All staff that worked on it did a great job and it’s one more step in our
trasition into new time that I told you about last summer after I took office. The organiza‑
tion is progressing rapidly forward with fantastic support staff and you the members. We
do what we do with you in mind and we need your comments on the website.
    
The annual meeting in San Antonio will be themed for “Rock and Roll” and we urge all
members to come to the seminar, board meetings and annual membership party. You will
not be disappointed. See you there!

Bobby Lerma
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certificate replacment

TCDLA

staff directory
512.478.2514
email

If you joined TCDLA
prior to September 2006
and did not receive
your new member
certificate or if you have
a damaged certificate
you would like replaced,
contact Miriam Herrera
at mherrera@tcdla.com.
TCDLA will replace it at
no cost to you.

phone extensions

executive director
Joseph Martinez
jmartinez@tcdla.com............................................................ 26
assistant executive director & general counsel
Cynthia Hampton
champton@tcdla.com........................................................... 30
financial officer
Tiffany Martin
tmartin@tcdla.com............................................................... 27
director of media - print & web
Voice and website information
Marisol Valdez
mvaldez@tcdla.com.............................................................. 23
program coordinator
seminar information
Melissa Schank
mschank@tcdla.com............................................................. 24
database manager
membership information
Miriam Herrera
mherrera@tcdla.com............................................................. 32
services clerk
publication information
Susan Fuller
sfuller@tcdla.com . ............................................................... 22
accountant
Judy Gonzalez
jgonzalez@tcdla.com............................................................. 25

Rockin’ Rusty
20th Annual Rusty Duncan
Advanced Criminal Law
Short Course

seminar planning assistant
seminar information
Denise Garza
dgarza@tcdla.com................................................................. 29
administrative assistant
Diana Vandiver
dvandiver@tcdla.com.................................................... 21 or 0
capital assistance attorney
Philip Wischkaemper
pwisch@tcdla.com............................................... 806.763.9900

REGISTER ONLINE!

www.tcdla.com

www.tcdla.com
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Rockin’ at
Rusty
Thanks to Lance Evans who was the course director for this year’s President’s Trip. Thanks
to Bobby Lerma, president, who took a group of about 14 lawyers to Harvey’s Resort and
Casino in Lake Tahoe.
Our course directors for the 21st Annual Rusty Duncan Advanced Criminal Law Short
Course, Tom Pappas, Keith Hampton and Darlina Crowder have put together an outstanding
outline for the seminar. The agenda will be available on the website and a brochure will be
mailed to members and judges. There will be a special pricing for lawyers who have practiced
five years or less and more than 40 years. The theme for the membership part is “Rockin’ at
Rusty”. Bring your family and join us in beautiful San Antonio for this year’s event.

Joseph A. Martinez

Executive
Director’s
Perspective

Recently a survey related to the Voice for the Defense was sent to members. There were more
than 175 responses. The summary of the survey will be posted on our website. We continu‑
ally strive to improve the quality of the Voice.
Thanks to our members and judges who submitted names of lawyers for the 31st Annual
Texas Criminal Trial College. Eighty lawyers have been selected out of 140 applications for
this year’s College. Lydia Clay-Jackson and Tim Evans are deans of the College. There will
be approximately 40 faculty members this year.
The Capital Litigation Update has been incorporated into the Voice. Philip Wischkaemper,
Alyssa Parrish-Bublewicz, a law clerk from Texas Tech Law School and Mary Crisler, graphics
assistant, here in the home office work on this newsletter, published 10 times a year. We are
proud to include the update in the Voice.
TCDLA is working on an index of all Voice articles. We hope to have the index available on
the website in the next 45 days. This index will be very helpful for everyone.
Good verdicts to all!

8 VOICE FOR THE DEFENSE March 2007

G

March 25-30, 2007
CDLP: 31st Annual Texas Criminal Trial College
Huntsville
April 12, 2007
Phone Seminar
Topic TBD
April 19-21, 2007
TCDLA: Mastering Scientific Evidence in DUI /DWI Cases
co-sponsored with National College for DUI Defense
Dallas
May 1, 2007
CDLP: Indigent Defense
El Paso
May 4, 2007
CDLP: Indigent Defense
Dallas
May 11, 2007
CDLP: The Unpopular Client and the Media: Moving the
Defense to the Side of the Angels or
How to Change the Subject
Houston
co-sponsored with the Harris County
Criminal Lawyers Association
June 7-9, 2007
TCDLA: 20th Annual Rusty Duncan Advanced
Criminal Law Short Course
San Antonio
June 8, 2007
CDLP, TCDLEI and Executive Committee Meeting
San Antonio
June 8, 2007
TCDLA: Annual Membership Party
San Antonio
June 9, 2007
TCDLA Board Meeting
San Antonio

July 12-13, 2007
CDLP: Operation Texas Freedom
South Padre Island
July 14, 2007
TCDLA, CDLP, TCDLEI Board Orientation
South Padre Island
July 20, 2007
CDLP: Operation Texas Freedom
Nacogdoches
July 26-28, 2007
President’s Retreat
Santa Fe, New Mexico
August 10, 2007
CDLP: Operation Texas Freedom
San Angelo
August 17, 2007
TCDLA: DWI - Top Gun
Houston
September 6-7, 2007
TCDLA: TBD
Ft. Worth
September 9, 2007
TCDLA, CDLP, TCDLEI Board Meetings
Ft. Worth
September 20, 2007
Phone Seminar
October 4-5, 2007
CDLP: Forensics
Dallas
November 2-3, 2007
TCDLA: Stuart Kinard Memorial Advanced DWI
San Antonio
November 15-16, 2007
Capital Murder
South Padre Island
December 6-7, 2007
Voir Dire | TCDLA, CDLP, TCDLEI Board Meetings
Dallas

Note: Schedule and dates subject to change. Visit our website at www.tcdla.com for the most up to date information.
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“it’s just
lawyer words”
It was a charge of aggravated assault with a deadly weapon. The State said that Robert
Gutierrez had struck Felix Leyva in the head with a little league baseball bat and installed
him permanently in an aluminum walker. There was a claim of self defense.
At the close of the evidence, the judge charged the jury, and then added after he read the
charge: “The evidence is closed. The lawyers for the State and the Defense are going to
make their closing arguments now. What they will say is not evidence. It’s just what they
think about the evidence. It’s just … lawyer words.”
What do you do with that little barb? I just sat there while the prosecutor argued and got
really hot. Here comes my last chance to speak for the accused, and His Honor has told
them it’s going to amount to nothing more than “lawyer words”.

Emmett Harris

EDITOR’s
COMMENT

The prosecutor sat down. My turn. I was so hot that I got up without my written speech,
outline or notes. I walked up to the rail and said: “Ladies and gentlemen I want to talk
with you about Robert Gutierrez, and I am going to do my dead solid best not to use one
lawyer word.”
I wanted to glance at the bench to make sure my smart aleck retort had landed where it
was aimed. Had I done so, I would have missed it. What I saw was a visible reaction on the
other side of that rail. It was not something that I sensed. I could actually see it when it
happened. The jurors looked as if a breath of spring had wafted through the box. “Thank
goodness! He’s going to talk with us like we talk to each other in the jury room. What a
relief! Now we’re interested. I wonder what he’ll say.”
So, I just told them the story about what had brought Robert to that alley, and what he had
encountered there. I had been to that alley. I knew what it looked like. I knew what had
happened there. Having left my notes and outline behind, I simply ran the movie that was
in my head. They returned later with a two word verdict, and Robert got to go home.
Now, do I think that they poured over the legal definitions in the charge? Do I think that
they discussed who had the burden of proof on self defense? Do I think that they worried
about a duty to retreat? Do I think they engaged in jury nullification? Do I think that they
were the least bit impressed with me? The answers are five no’s.
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What I do think is that they went to that alley. They saw Felix Leyva charge out in front of Robert’s truck and stop him. They
saw him waiving his arms about and threatening Robert. They saw the crazy blood shot eyes. They smelled the sweat and
beer reeking from his body. They heard him growl: “I’ll teach you not to f… with the Leyvas!” They tasted that brassy taste
in Robert’s mouth — the one you get when you’re really scared. They felt the bat in their hands. They felt Robert’s fear. They
were in that alley with Robert with all their senses operating, and they concluded that they would have whacked the dangerous
SOB with their bat too.
What is my point? It is that lawyer words or legal talk may be best left to times and places other than jury argument. It took a
casual phrase from a judge to irritate me out of talking like a lawyer. I am grateful to that judge and I have since told him so.
Whether he knew or intended it at the time, he taught me a valuable lesson. Remember Scout Finch’s description of her father,
Atticus: “... and he was taking to the jury as if they were folks on the post office corner.” (Harper Lee, To Kill a Mockingbird)
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certiorari for a
search case

Whenever the Supreme Court grants certiorari in a case with only a search issue, I become
concerned about what the Court is going to do to the body of law upon which we rely on
almost a day-to-day basis. Judges and prosecutors should have this same concern. It is for
this reason that I would alert you that, on January 19, 2007, the Supreme Court granted a
petition for writ of certiorari in Brendlin v. California, 127 S.Ct. 1145 (2007).
In People v. Brendlin, 136 P.3d 845 (Cal. 2006), the Supreme Court of California affirmed
the conviction of the defendant who pleaded guilty to manufacturing methamphetamine
and then appealed from the Superior Court’s denial of his motion to suppress. Justice Baxter
authored the opinion of the Court.
The Facts in Brendlin
F.R. “Buck” Files, Jr.

FEDERAL
Corner

Sutter County Sheriff ’s Deputy Brokenbrough stopped a Buick automobile driven by
Karen Simeroth after noting that her registration sticker had expired two months earlier. At
a hearing on Brendlin’s motion to suppress, Brokenbrough testified that he had observed a
temporary operating permit taped to the rear window of the Buick but could not determine
from his vehicle whether the permit was for Ms. Simeroth’s vehicle.
When Brokenbrough approached her, he recognized the defendant as one of the Brendlin
brothers but did not know whether he was Scott Brendlin or Bruce Brendlin. He recalled
that one of them was a parole absconder. He asked Brendlin what his name was and the
defendant falsely identified himself as Bruce Brown. During the conversation, Broken‑
brough observed containers in the vehicle containing substances used in the production
of methamphetamine.
Brokenbrough returned to his patrol vehicle and verified that Brendlin was a parolee at
large and that there was an outstanding warrant for his arrest. During this period, Brendlin
opened and then closed the passenger door of the vehicle. After requesting backup, Broken‑
brough pointed his weapon at Brendlin, ordered him out of the car and placed him under
arrest for the parole violation. During a pat down search and a later search incident to a
lawful arrest, Brokenbrough found hypodermic needles, marijuana, and a baggie contain‑
ing a small quantity of methamphetamine on Simeroth’s person and an orange syringe cap
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in Brendlin’s possession. Materials used in the manufacturing
of methamphetamine were also found in the back seat of the
Buick.
The Motion to Suppress
In the Superior Court of Sutter County, California, Brendlin
filed his motion to suppress all evidence seized. After a hearing,
Judge Christopher R. Chandler held:
[D]efendant had not been seized within the
meaning of the Fourth Amendment until
Deputy Brokenbrough ordered him out of
the car at gunpoint and placed him under
arrest. He was free to leave. And if he had
opened the door and got out and taken a hike,
then this officer would have had to decide
whether he had something less than prob‑
able cause to detain him, and then he would
have been detained. But he wasn’t detained
because he never went anywhere; but he had
a right to if he wanted to.
Judge Chandler also held that even if defendant had been
seized at an earlier point, the traffic stop was lawful; even if
the stop had been unlawful, defendant, as a passenger, lacked
standing to suppress the items seized from the Buick. After
his motion to suppress was denied, Brendlin pleaded guilty to
manufacturing methamphetamine, admitted to a prior prison
term enhancement and was sentenced to four years in prison.
He then appealed Judge Chandler’s denial of his motion to
suppress.
The Court of Appeals
The Court of Appeals reversed the judgment of the Superior
Court, holding that the traffic stop necessarily resulted in a de‑
tention and, hence, a seizure of both the driver and her passen‑
ger. The Court of Appeals also found that the stop was unlawful
in that Brokenbrough, who knew that the vehicle’s application
to renew its registration was in progress and who had seen the
temporary permit in the rear window, had, “at most a hunch,”
that “the temporary operating permit displayed in the window
might not belong in the car and, thus, it was unlawfully operated
as an unregistered vehicle.” The Court of Appeals ruled that
the evidence seized from Brendlin as well as that seized from
the Buick should have been suppressed.
The Supreme Court of California
From the point of view of those who practice in the courts
of the 5th Circuit, Judge Baxter did well in four paragraphs of
his opinion:

• He gave a good introduction to the opinion:
When a peace officer directs the driver of a
vehicle to pull over for a traffic stop but, in
effecting the stop, gives no indication that the
passenger of the vehicle is the focus of the
officer’s investigation or show of authority, is
the passenger subjected to a “seizure” within
the meaning of the Fourth Amendment?
This is a question that has divided courts
inside and outside this state. We find that
the passenger, whose progress is momentarily
stopped as a practical matter, is not seized
as a constitutional matter in the absence of
additional circumstances that would indicate
to a reasonable person that he or she was the
subject of the peace officer’s investigation or
show of authority. We therefore reverse the
judgment of the Court of Appeal, which (1)
held that the passenger was automatically
seized as a result of the traffic stop, (2) de‑
termined that the traffic stop was unlawful,
and (3) suppressed the evidence of metham‑
phetamine manufacturing found in the car
and on defendant’s person as the fruit of the
illegal seizure.
• He set out why the Court had agreed to review the case:
We granted review, limited to (1) whether
defendant, as a passenger in a vehicle sub‑
jected to a traffic stop, was seized within the
meaning of the Fourth Amendment; and (2)
whether reasonable suspicion exists that a car
is unregistered when it exhibits an expired
registration tab on its license plate but dis‑
plays what appears to be a valid temporary
operating permit in its rear window.
• He did acknowledge that a traffic stop results in a sei‑
zure:
There is no debate here, though, whether a
traffic stop results in a seizure. The issue,
rather, is who (or what) has been seized.
• Most importantly, he gave the Justices of the Supreme
Court a reason for granting certiorari in this case:
Neither this court nor the United States
Supreme Court, however, has yet decided
whether the driver's submission to the show
of authority results in a seizure of the pascontinued on page 44
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Using and Abusing (or

Scientific Evid

S

cientific evidence has become common in most of the trials we
conduct in criminal courts. This is true for everything from
driving while intoxicated to murder. The citizens who sit on
our juries are often fans of CSI, Crossing Jordan, Without a
Trace, or Criminal Minds. They expect forensics in the cases
they sit on. Recently in Tarrant County, a jury hung on a felony driving
while intoxicated because the State did not provide DNA evidence that
the defendant had actually used the mouth piece on the intoxilyzer. It
is enough to drive a prosecutor to drink.
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Picking and Preparing the Expert
Select your expert with care. You will, of course, be limited by
your budget. Realistically, there are people who are leaders in
their field, but if you want to use one of them, expect to spend
at least ten to fifteen thousand dollars or more. They are aware
of their qualifications and their preeminence in their field and
they charge for it. Often you may be able to find an equally good
expert at a nearby University or College. If they meet the rest
of the criteria listed below, then, with thorough preparation,
you may be able to get what you need.
Communication Skills
I would suggest the most important qualification of any expert
is an ability to communicate with people who are not experts
in their field and explain convincingly the principles of their
area of expertise. This sometimes, not always, may exclude the
preeminent researchers. One of the best experts I ever used
in a DWI case had only a bachelors degree in chemistry and
taught at the junior college level. As a result, he was used to
explaining concepts to people who were not chemistry majors
and making it understandable. Bear in mind, as we shall see
below, you must be able, through your expert, to make the
science clear and understandable to two audiences, neither of
which are likely to be educated in the scientific method. The
judge, who is the “gatekeeper”, and the jury.
by William S. Harris

r Opposing)

dence

Unfortunately, there is also something of a double standard in
the application of the rules for admitting scientific evidence
with the state’s scientific evidence undergoing less rigorous
standards for admission than the defense. This seeming bias
becomes apparrent both in trial experiences and in reviewing
the relevant case law. Nevertheless, both prosecutors and
defense attorney’s need to know how to qualify and challenge
scientific evidence. One of the problems is that most of us, and
that includes judges, do not have scientific backgrounds. We
must understand science and scientific evidence well enough
to explain it clearly to others who lack scientific backgrounds.
Originally, that is the judge, ultimately it will be the jury if you
get past the judicial gate keeper. The experts frequently do not
help in this regard. They are so accustomed to speaking to their
colleagues that they have difficulty toning their language.

While we use the benefits of science in daily life, as a society
we are studying science less and less. Degrees conferred in the
sciences as a percentage of degrees conferred by U.S. Universities
are at the lowest level in at least 50 years. Do not expect the
judge or the jury to understand the scientific method. I believe
that the Court of Criminal Appeals does not fundamentally
understand the scientific method, or they would not have
written the decision in Nenno v. State, 970 S.W.2d 549 (Tex.
Crim.App. 1998). You must take the time to understand the
science yourself, and you must work with your expert enough
in preparation to get him or her to explain the science to non
scientists.
Qualifications
We tend, in our society, to think that academic qualifications
are the most important attribute of experts in science. I suspect
we hope that a judge will admit scientific evidence if our expert
has graduate degrees from well known universities. This can be
important. But merely having the degree may not be enough.
The expert must be thoroughly familiar with the research in the
field he or she is testifying about. It is helpful if they have done
research themselves, but at a minimum they must be trained in
the principles of research, the research that has been done, and
be able to explain what research is reliable and why and what
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research is less reliable and why. Finally, they must be able to say
that, in their field, it is considered appropriate to acquire their
knowledge of the area of expertise in the manner they have.
Research
As mentioned above, the case law, as we shall see below, seems
to put some premium on having done research in the area of
expertise. As a practical matter, it is probably sufficient that
they become thoroughly familiar with the research and that
they are able to explain the methodology and why the various
experiments are more or less reliable. It is probably advisable
to place the most important studies upon which you or they are
relying in evidence at the Daubert hearing. Getting the judge
to read the studies is a different issue, but at least you made
them available. This is not as important when the evidence is
admitted as it is when it is excluded. You will need it on appeal
if you are trying to argue an abuse of discretion in excluding
the evidence.

the admission of scientific evidence in Kelly v. State, 824 S.W.2d
568 (Tex.Crim.App.,1992). The Kelly decision preceded the
more famous Supreme Court decision in Daubert v. Merrell Dow
Pharmaceuticals, Inc., 509 U.S. 579, 113 S.Ct. 2786 (1993) which
will be discussed below. However, both decisions supplant
Frye and tie the admission of scientific evidence directly to the
respective rules of evidence.
The Kelly Standard
In Kelly the state was seeking to admit DNA evidence while it
was still relatively new in forensic circles. The state prevailed
at the trial level and Judge Campbell wrote for the majority of
the Court of Criminal Appeals. He set out three criteria for
scientific evidence to be admissible under Rule 7022:
The test:

The Law

1. The underlying scientific theory must be valid.
2. The technique applying the theory must be valid.
3. The technique must have been properly applied.

Tex. R. Evid. 702, is the basic vehicle for introducing scientific
evidence to the trier of fact.

Kelly, 824 S.W.2d at 573. In making this determination, Judge
Campbell also set forth a non-exhaustive list of factors:

Rule 702. Testimony by Experts If scientific, technical,
or other specialized knowledge will assist the trier of
fact to understand the evidence or to determine a fact
in issue, a witness qualified as an expert by knowledge,
skill, experience, training, or education may testify
thereto in the form of an opinion or otherwise.
Note that expert testimony is not limited to scientific evidence.
The rule recognizes that expertise may technical or specialized
without being scientific. Scientific evidence, I submit, is
evidence that is derived from the use of the scientific method.
The scientific method is defined as follows:
The principles and empirical processes of discovery
and demonstration considered characteristic of
or necessary for scientific investigation, generally
involving the observation of phenomena, the
formulation of a hypothesis concerning the phenomena,
experimentation to demonstrate the truth or falseness
of the hypothesis, and a conclusion that validates or
modifies the hypothesis.1

Factors listed by the Court:
1. The extent to which the theory is accepted by the relevant
scientific community.
2. The expert witness’ qualifications.
3. The existence of literature supporting or rejecting the
theory or technique.
4. Potential rate of error of the technique.
5. Availability of other experts to test and evaluate the
technique.
6. The clarity of the explanation to the Court.
7. The technique and skill of the person applying the
technique on the occasion in question.
Id.
Finally, and this is seldom discussed, Kelly holds that the
proponent of the evidence has the burden of persuading the
court of the reliability and relevance of the scientific evidence
by clear and convincing evidence, Id. at 573.
The Daubert Standard

For years the standard of admissibility was the famous “Frye
Standard” from a 1923 decision of the D. C. Circuit Court of
Appeals. Frye v. United States, 54 App.D.C. 46, 47, 293 F. 1013,
1014 (1923). Texas never adopted the “Frye Standard” and in
1992 the Court of Criminal Appeals ruled that the Texas Rules
of Criminal evidence supplanted pre-existing rules governing
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Just over a year later the United States Supreme Court addressed
the same issue of admissibility of scientific evidence under
the Federal Rules of Evidence. Rule 702 of the Federal Rules
is identical to the same rule in the Texas Rules.3 In Daubert
supra, the plaintiffs were trying to reverse a summary judgment
for the pharmaceutical defendant. The plaintiffs claimed that

their birth defects were caused by the defendant’s product.
The defendant had F. D. A. studies that showed their product
(an anti-nausea drug used in early pregnancy) was safe and
numerous highly qualified experts who concurred. The plaintiff
had a list of experts who maintained that the results of the F. D.
A. study were flawed and evidence from animal tests that the
product did cause birth defects.
Justice Blackmun delivered the opinion of the Court. He held
that the Rules of Evidence had superseded the Frye doctrine
in Federal Court and now govern the admission of scientific
evidence in those forums. In order to be called “scientific
knowledge”, an inference must be derived by use of scientific
method, Id., 509 U.S. at 590. The Court must determine
“whether the expert is proposing to testify to (1) scientific
knowledge that (2) will assist the trier of fact to understand or
determine a fact in issue.” Id. 509 U.S. at 592. If it has, then
the following test should be used to determine if the evidence
is admissible:
Daubert test:
1.
2.
3.
4.

Has the theory or technique been tested? Id. at 593.
Has the theory or technique been subjected to peer
review. Id. at 593.
The known or potential rate of error for the technique.
Id. at 594, (emphasis added).
Whether the theory and technique have general 		
acceptance in the relevant scientific community. 		
(The question from the Frye test still is relevant, just not
determinative.) Id. at 594.

The approach is not quite as detailed as Kelly but the thrust of
the test is the same.
Subsequent Developments in Texas
Since Kelly and Daubert were decided they have been subject
to interpretation. The state courts have held that the Kelly test
is substantially the same as the Daubert test, Jordan v. State,
928 S.W.2d 550, 554 (Tex.Crim.App.1996), and that the Kelly
test is applicable to all scientific evidence, Hartman v. State,
946 S.W.2d 60 (Tex.Crim.App. 1997).4 However, the Court
of Criminal Appeals has drawn a distinction between what
they call hard science (physics and chemistry) and soft science
(psychology and sociology). In the latter areas, the Court
proposes a modified test:
The appropriate questions are: (1) whether the field
of expertise is a legitimate one, (2) whether the subject
matter of the expert’s testimony is within the scope
of that field, and (3) whether the expert’s testimony
properly relies upon and/or utilizes the principles
involved in the field. These questions are merely an

appropriately tailored translation of the Kelly test to
areas outside of hard science.
Nenno v. State, 970 S.W.2d 549 (Tex.Crim.App. 1998)5. It is
important to note that the Court admitted in Nenno that the
original Kelly factors could apply in the “soft sciences” in the
proper case, Id. at 561, fn 9. Some of the confusion that has led
to the characterization of psychology as a “soft science” is the
tendency to admit expert testimony from clinical psychologists
who are accorded expert status, but who virtually never back up
their opinions with scientific research. Often, they are cloaked
in the mantle of an expert and thereafter allowed to opine
freely without being challenged on the basis of their opinions.
In fact, there is a large body of material developed by research
psychologists that largely rely upon the same scientific methods
that are used in the hard sciences. The fact that the courts are
largely unfamiliar with this type of expert opinion in the fields
of psychology and sociology is largely the fault of the attorneys
who bring them the evidence and their experts. Close evaluation
of the research done by psychologists in academia, the methods
of analysis used and the controls placed on the research, suggest
that the distinction between “hard” and “soft” science may be
a creation of the Court that is not justified by the reality of
research psychology. It may be helpful for the advocate to be
prepared to justify the validity of scientific evidence under both
the Kelly/Daubert analysis and the Nenno analysis.
The rule on soft sciences was applied against the defense in
Weatherred v. State, 15 S.W.3d 540 (Tex.Crim.App. 2000). In
Weatherred the defense attempted to introduce evidence that
called into question the conventional opinion that eyewitness
identification is particularly valid evidence. This is precisely
what the Court of Criminal Appeals approved in Jordan v.
State, Supra. It is tempting to read Weatherred as yet another
result oriented opinion retrenching on better reasoned law.
However, according to the majority opinion, the proponent, the
defendant, did not offer the proof that satisfied the Kelly test
when making his bill of exceptions after trial. Apparently, he
also failed to meet the Kelly standard when he initially offered
the evidence. Thus, the court ruled that there was no timely
offer of the required proof of reliability in this case. Further,
while acknowledging that a court can take judicial notice of
the reliability of certain types of scientific evidence, Id. at 542,
this apparently is not such an area. Thus, largely because the
proponent did not meet his burden of proof, the court ruled that
the trial court did not abuse its discretion by refusing to admit
the evidence. This seems a hypertechnical opinion. It is hard
to say without reading the record whether it overrules Jordan.
However, if you are a defense attorney, you know that most
rules of procedure and evidence are strictly enforced against the
citizen accused and loosely enforced if at all against the state.
Thus, you must strictly adhere to the proof required by Kelly if
you wish to either get your evidence admitted, or if you wish to
prevail on appeal when it is excluded. Prosecutors, you should
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also know these rules and be prepared to meet them.
Jordan v. State, 928 S.W.2d 550 (Tex.Crim.App. 1996) was an
aggravated robbery case from Mansfield, a suburb of Fort
Worth. The defendant was accused of robbing a 7-11. Two men
were spotted by police near two vehicles that fit the description
of the men and vehicles used in the robbery shortly after it
occurred. The men fled on foot and escaped. Defendant’s
photo identification card was found in one of the vehicles.
The complainant was shown a photospread containing a photo
of the defendant but was unable to identify anyone. About a
month later he was shown a second photospread with a more
recent photo of defendant and this time made an identification.
At trial the defendant’s brother testified that he was one of the
robbers and his brother, the defendant was not involved. He
identified another man.
The defense attempted to put on a clinical psychologist, Dr. Ray
Finn who testified to the following points outside the presence
of the jury:
1. He is a degreed psychologist with emphasis in
forensic psychology. His special training and expertise
in the area of eyewitness identification come from self
education, reading the works of others in the field,
working with crime victims concerning memory,
and teaching courses in this area. 2. Dr. Finn was
apprised of many of the facts of the case including
information about the photospreads, by the defense
prior to forming his opinions. 3. He is of the opinion
that there is a significant chance that Officer Sander’s
identification of appellant is not as reliable as it
would have been had a number of factors not been
present, including having seen a photo identification
card with appellant’s photo on it prior to viewing the
photospread. 4. There is a process call[ed] “proactive
inhibition” which describes how misidentification has
occurred due to seeing a photograph between an event
and a later photospread. There have been studies that
have demonstrated this effect. 5. He is of the opinion
that Mr. Briggs’ identification of appellant could have
been undermined by proactive inhibition caused by
the first photospread. He is of the further opinion
that his identification could have been undermined by
the fact that appellant was the only subject common
to both photospreads, and the fact that appellant’s
photo was the only full body position. 6. Research
refers to the effect of something called “weapon
focus.” Weapon focus and the emotional trauma
associated with it can undermine a person’s ability to
recall or identify someone. Weapon focus can cause a
narrowing of perception. 7. There is a state of mind
that occurs when people are traumatized called “state
dependent learning.” When people perceive an event
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in a traumatized state, they are less likely to be able
to recall when they are asked to do so in a calm state
of mind. 8. Research shows that people are generally
less able to identify or remember faces from ethnic
groups different than their own. This could affect the
identifications of appellant by Mr. Briggs and Officer
Sanders. 9. There is a term called “memory hardening”
which refers to the effect of being asked to recall an
event a number of times. This frequent recall has a
tendency to alter memories. Consequently, the degree
of certainty with which witnesses believe in their
identification is not related to accuracy. Someone can
be certain, but yet inaccurate. They are not necessarily
lying.
Jordan, 928 S.W.2d at 552 -553. The trial court held this was
inadmissible. The Court of Appeals affirmed, but the Court
of Criminal Appeals, Maloney, J., held that the testimony was
admissible under Rule 702 of the Rules of Criminal Evidence.
The trial courts refusal to admit the evidence was an abuse of
discretion. The defendant did not brief his contention that the
constitution required the admission of such evidence so the
Court dismissed as improvidently granted two points under
the state and federal constitution. This is still good law. A
close reading of Weatherred, supra. suggests that it is merely a
holding that the defense failed to make a sufficient offer as the
proponent of the evidence under Kelly and Daubert.
Other cases interpreting Kelly or Daubert:
There are numerous other cases interpreting Kelly and Daubert.
They do not change the basic rules, but they do give a picture
of how they are applied.
A degree alone is not enough to qualify a purported
expert to give an opinion, as the case may be, on
every conceivable medical question, legal question,
or psychological question. The inquiry must be
into the actual qualification. See Broders, 924 S.W.2d
at 153. There must be a “fit” between the subject
matter at issue and the expert’s familiarity therewith.
Id. The proponent must establish that the expert has
knowledge, skill, experience, training, or education
regarding the specific issue before the trial court which
would qualify the expert to give an opinion on that
particular subject. Id. Roise v. State, 7 S.W.3d 225 (Tex.
App. – Austin 1999).
Roise is an interesting case involving “soft science”. It is a child
pornography case in which the state proffered a psychologist
to testify that certain photographs that the defense maintained
were art (some were 50 to 100 years old) were in fact kept to
elicit a sexual assault and would cause the viewer to develop
inappropriately with respect to their sexual desires. The

expert also testified that the subjects of the photographs were
harmed by being photographed although he had absolutely no
training to support his opinion. The Court affirmed the Nenno
standard for judging the admissibility of “soft science.” The
Court ultimately, and correctly, concluded that the trial court
abused its discretion by admitting the evidence. Of course, it
was harmless. Id. at 238.
An experts bald assurance that he knows what he is talking
about and that it is scientifically supported is not enough
to satisfy the Daubert standard, Minnesota Mining and
Manufacturing Company v. Atterbury, 978 S.W.2d 183, 197 (Tex.
App. – Texarkana 1998).
However, the first two prongs of the Kelly test do not have to be
proved anew every time scientific evidence is admitted:
A party seeking to introduce evidence of a scientific
principle need not always present expert testimony,
treatises, or other scientific material to satisfy the Kelly
test. It is only at the dawn of judicial consideration of
a particular type of forensic scientific evidence that
trial courts must conduct full-blown “gatekeeping”
hearings under Kelly. Once a scientific principle
is generally accepted in the pertinent professional
community and has been accepted in a sufficient
number of trial courts through adversarial Daubert/
Kelly hearings, subsequent courts may take judicial
notice of the scientific validity (or invalidity) of that
scientific theory based upon the process, materials, and
evidence produced in those prior hearings.
...
Similarly, HN2once some courts have, through a
Daubert/Kelly “gatekeeping” hearing, determined
the scientific reliability and validity of a specific
methodology to implement or test the particular
scientific theory, other courts may take judicial notice
of the reliability (or unreliability) of that particular
methodology.
Hernandez v. State, 116 S.W.3d 26, 29 (Tex.Crim.App. 2003).
The Court denied the existence of a “bright line rule” regarding
when a scientific method has reached the level at which an
appellate court may declare that trial courts may take judicial
notice of acceptance of a scientific procedure. But, it is
certainly possible to reach that stage when enough testimony
and documentary evidence has been presented to and tested
by enough trial courts through out the state that an appellate
court may announce that courts may take judicial notice of the
reliability of a science.
In Hernandez, however, while the science of testing urine for
the presence of controlled substances might be well established,

the particular machine had not been shown reliable and the
operator who testified and did not know how the machine
worked, was not qualified as an expert to prove the reliability of
the testing method, Id. at 30. Perhaps one of the most helpful
rulings in Hernandez is that this contest must occur in the
trial court. Neither party can bring forth for the first time on
appeal, scientific articles or affidavits to prove the reliability of
a testing method.
In his brief to this Court, the State Prosecuting
Attorney presents a plethora of cites to scientific
articles and learned treatises, as well as to some cases
from other jurisdictions concerning this general area
of scientific endeavor. This is swell stuff. The trial court
should have been given this material, and appellant
should have been allowed an opportunity to crossexamine any witnesses who sponsored it. The trial
court hearing is the main event for Daubert/Kelly
gatekeeping hearings; it is not a try-out on the road
to an appellate scientific seminar.
Id. It was the state’s obligation at trial to prove by clear
and convincing evidence that the machine used to test the
defendant’s urine was reliable as a means of determining the
presence of marijuana in his system.
Judge Johnson writes a concurring opinion that is probably a
good forecast of where the Courts are going on this issue. She
suggests that, ultimately, it will be up to the appellate courts to
decide whether a particular science is valid and thus relevant,
and when a technique or instrument is capable of reliably
making the necessary finding or reveal the necessary evidence.
This will leave in many cases only a fight over whether the
technique was properly used in the particular case, Id. at 42.
Muhammad v. State, 46 S.W.3d 493, 509 (Tex. App. - El Paso
2001) is an excellent example of the application of the Nenno
standard to psychological evidence. This is what I would call an
area of technical expertise, but the law describes as soft science.
In Muhammad the defendant had pled guilty to murder of his
ex-girlfriend. The state’s witnesses described the defendant as
calm and unrepentant immediately after the shooting. The
defense was attempting to establish that he acted under the
immediate influence of a sudden passion arising from an
adequate cause. The defense offered the testimony of a forensic
psychologist who had administered three psychological tests to
the defendant and interviewed him. He was of the opinion that
the defendant’s demeanor was consistent with his personality,
which prevented him from displaying his emotions and that
he was a good candidate for probation. His testimony was
excluded. The El Paso Court of Appeals reversed, holding the
exclusion of the testimony was an abuse of discretion, and that
the substantial rights of the defendant were harmed. This is an
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excellent example of how the Nenno principles are applied. My
contention is that when this kind of psychological evidence is
admitted, it is technical knowledge, not scientific knowledge.
There are other instances where psychology is firmly based upon
an application of scientific method. Nevertheless, this case is a
good guide to the application of the Nenno tests.
An example of how science may help us evaluate the testimony
of witnesses is the research that has been done into the function
of human memory. I include a section on this subject because
I think it is an area ripe for the application of the forgoing
principles in the trial of criminal cases.
The Science
Human Memory

All witness testimony is dependent to some degree on human
memory. We all think (and I emphasize the word “think”) that
we understand how memory works. We have one, have had it
for our entire lives, and we are confident that we understand it
by virtue of its use. Actually, if you think about the number of
times your memory has failed you or been proved wrong, we
should each be suspicious of this belief. In point of fact, much
research is being done and has been done seeking to understand
human memory. Much has been learned, and learned by the
rigorous use of scientific method. I present below only a few of
the available resources. Most of these are from a book published
following a symposium at Harvard in 1994. The conference
was sponsored by the Harvard Center for the Study of Mind,
Brain and Behavior (MBB). It combined several disciplines
and produced a book that is available for a modest price in
paperback. Memory Distortion; How Minds, Brains, and
Societies Reconstruct the Past, Schacter, Daniel L., et al,
eds.; (Harvard University Press, 1995). A few of the papers
included in this work are summarized below.
Loftus, Elizabeth F., et al, The Reality of Illusory Memories,
M emory D istortion ; H ow M inds , B rains , and S ocieties
Reconstruct the Past, Schacter, Daniel L., et al, eds.; (Harvard
University Press, 1995).
Elizabeth Loftus is famous for her work with human memory.
She is a frequent expert witness in criminal cases. Much of the
literature readily available through bookstores is written for a
lay audience and of limited use supporting scientific evidence.
However, she has published many technical papers such as
this one which are available through the listings of academic
publications. This article discusses the formation of memories,
the accuracy of recall and the formation of false memories.
Loftus describes two models of memory:
1.

The model adopted by Freud, among others, 		
holds that memories are permanently recorded
in the brain. Failures to remember accurately
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are the result of failures in the retrieval
of information.
2.

The alternative model holds that memory is 		
more fungible and can decay with time and be
altered by subsequent events and perceptions.

Loftus at 48.
Loftus demonstrated that memories could be distorted in adults
through presenting misinformation about observed events.
Subjects were shown slides of events, then given a narrative of
the events to read. When the narrative was accurate, subsequent
memory testing showed an accuracy rate of 78 percent.
However, when there were inaccuracies in the narratives, the
rate of accurate recall dropped to 51 percent. Ante at 58.
Perhaps more importantly, Loftus demonstrated that suggestion
can create completely false memories. It was suggested to five
individuals by a trusted family member that they had been lost
at age five and rescued by an elderly man, ante, 62. All five, ages
8 to 42, believed they had memories of the event.
When Loftus and her co-researchers tried suggesting a mix of
three true and one false memory, 25 pecent of their subjects
adopted the false memory. When children were the subjects
of the research the percentage adopting the false memory was
considerably higher. The children not only accepted the false
memory, they embellished it and argued with their parents
when the parent tried to persuade them that the memory was
false, ante. at 65.
McClelland, James L., Constructive Memory and Memory
Distortions: A Parallel-Distributed Processing Approach,
M emory D istortion ; H ow M inds , B rains , and S ocieties
Reconstruct the Past, Schacter, Daniel L., et al, eds.; (Harvard
University Press, 1995).
McClelland proposes a different model of memory. He believes
that a model first proposed by F. C. Bartlett6 is more useful to
explain the memory distortions that commonly observed in
any study of memory:
His view was essentially that recall is not a retrieval,
but a reconstruction, in which aspects of the content
of previously presented material are woven into a
coherent whole, with the aid of preexisting knowledge.
Details may be distorted to increase coherence;
rationalizations not present in the original may
be introduced; details that are consistent with the
synthesized coherent story may be added; and details
that are inconsistent may be dropped.
McClelland at 69. McClelland believes that the process of

memory is a complicated series of connections and connectors
throughout the brain that are activated in reconstructing a
memory. Because they are reconstructing rather that retrieving
the memory, it is changed each time it is recalled. The changes
are not conscious so the individual is not aware of the evolution
of his memory over time. The result is the possibility of false
memory without any conscious effort thus resulting in an
inaccurate memory even though the individual believes totally
in the veracity of the memory.
Ceci, Stephen J., False Beliefs: Some Developmental and Clinical
Considerations, Memory Distortion; How Minds, Brains,
and Societies Reconstruct the Past, Schacter, Daniel L., et
al, eds.; (Harvard University Press, 1995).
Stephen J. Ceci should be known to everyone who has tried
or tries cases involving allegations of sexual abuse to children.
He began studying how children remember believing that his
research would ratify his opinion that young children were
usually truthful and accurate in their recollection of events. As
is so often the case, his research yielded findings that are to many
counter intuitive. Ultimately, he has become one of, if not the
leading authority on how children remember and how they may
be led to believe false memories. The creation of such memories
is often unconscious on the part of the child and unwitting on
the part of the person creating the memory.
First, he suggests that a memory cannot be recalled unless it
is adequately encoded in the brain. The encoding tools of
a two year old are not those of an adult. The interpretation
that an adult places on an event is totally different from the
interpretation a two year old places on the event. Thus, certain
types of sexual activity which an adult perceives as highly
traumatic, fondling or licking, will not be perceived as traumatic
to the child. In all likelihood at that young age the encoding is
so immature that the event becomes irretrievable to the older
child and the adult he or she will become.
In order for children, or any of us for that matter, to distinguish
reality from fantasy, we must be able to accurately attribute
the source of memory. This is termed source monitoring. It
is also necessary for adults to accurately judge the veracity of a
memory. Obviously, if you saw an event occur, you feel certain
of the truth of your memory. However, what if you confuse
the source. What if you recall seeing what you only heard from
a trusted friend who was with you while you were distracted.
Suppose you heard the friend’s account and saw the immediate
aftermath of the event. Your qualification as a witness would
be diminished, but if you do not properly recall the source of
your memory, you are not “lying” when you say you saw the
event. If you think this does not happen, consider how often
you possess a piece of knowledge, but do not know where you
obtained it. Did you read it in the newspaper, hear of it on the
radio, or see it in the National Inquirer. Each different source

yields a different level of confidence in the memory.
Ceci, through his research has demonstrated not only that false
memory of events can be created in young children (generally
ages three to six) but that once the child adopts the memory
it cannot be distinguished from true memory even by highly
trained professional such as psychiatrists and psychologists. In
one of his most famous studies, Ceci sought to find out what
would happen if preschoolers were repeatedly asked to think
about an event creating mental images as they did so. Children
were asked to think about certain events, some real and one
fictitious. The fictitious event was the child getting his or her
finger caught in a mouse trap and being taken to the hospital
to remove the mouse trap. Fifty-eight percent of the children
produced false narratives with 25 pecent producing elaborate
narratives with highly embellished facts that professional
interviewers were not able to distinguish from realilty, ante at
102. One child became so convinced of the truth of his mouse
trap experience, he argued forcefully with his father when his
father told him it was not real.
While this evidence of how science views memory does not
resolve the issue of whether a particular witness’ memory
is accurate or not, it gives the jury information that is not
intuitive and that could help them in evaluating the testimony
of witnesses when there is a conflict. This is precisely the type
of scientific evidence that is helpful to a jury, yet does not invade
their ultimate responsibility for deciding the truth. It is a tool
we should seek to use.
endnotes
1 The American Heritage Dictionary of the English Language, Third Edition
Copyright © 1992 by Houghton Mifflin Company.
2 Rule 702 is unchanged in the new consolidated Rules of Evidence.
3 Fed. Evid. 702; Tex. Evid. 702.
4 While Hartman was overruled in part on other grounds, this part of the
ruling is still good law. See Bagheri v. State, 119 S.W.3d 755 (Tex.Crim.
App. 2003).
5 Nenno was overruled on other grounds in State v. Terrazas, 4 S.W.3d 720
(Tex.Crim.App. 1999) . The holding on scientific evidence is still the law.
6 Bartlett, F. C., Remembering, Cambridge, Mass.; Cambridge University
Press (1932).
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By Louis L. Akin, LPI
A lawyer and his client are sitting in
a café having coffee while on recess
in a major case. They turn off their
cell phones so no one will interrupt
them and lean forward for a têteà-tête. They are not the only ones
interested in their discussion, and,
unknown to them, a third party
miles away remotely turns on the
lawyer’s cell phone and records every
word of the conversation. When the
conversation ends the lawyer turns
on his phone, calls his investigator
and gets the latest on statements
taken from key witnesses. The third
party records that conversation too,
and while she is at it, downloads all
the text messages and e-mails the
lawyer has on his cell phone. She also
downloads the telephone numbers,
dates, exact times, duration of the
conversations, and the locations
where the lawyer was for every call
placed or received on his cell phone
for the past month. Fantastic? Not at
all. Not at all. It’s happening.
Eavesdropping has been around as
long as eaves, the beams that form
the two long sides of an A-frame
roof. Eavesdroppers supposedly
used too climb to them to listen in on private conversations. Nowadays, that kind of physical eavesdropping is no longer a credible
threat. While it may be trespassing, or possibly burglary, the Omnibus Crime and Safe Streets Act doesn’t prohibit it1.
Technical surveillants, many of whom prefer to be addressed by the more Orwellian “Activity Monitors” appellation, have
developed technical means of invading privacy. Common telephone taps are as old as the 1940s, but have grown progressively
more sophisticated. The hook switch bypass was a device that circumvented the off button on the receiver of the old rotary dial
telephones. In effect, the telephone microphone could be turned on remotely just as if it were off the hook and someone miles
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away could listen to what was being said in a room. In the 1950s
Manny Middleman devised a way to activate a hookswitch
bypass by calling a telephone that had one installed on it (which
required a previous burglary to install) and blowing a certain
key on a harmonica into the phone. He could then listen to
conversations for as long as he liked from wherever he liked.
Taps are devices placed on telephone lines for purposes of covert
eavesdropping. Bugs are devices placed in a room or area for
the same purpose. Transmitters are physical objects that are
easy to hide because of their incredibly small size, but they still
require entry into the target area to plant2. San Francisco private
investigator, Hal Lipset, waltzed around a cocktail party in the
1960s with a transmitter hidden in an olive in his martini3. The
toothpick was hollowed out for the antennae. Considering that
he did it at about the time that color televisions were beginning
to appear in homes in America, this was a considerable feat.
Eavesdropping devices have kept abreast of the times
advancing from ultra sophisticated electronics such as tiny
frequency hopping burst transmitters that compress and store
conversations then transmit them through the air in short
bursts that hop about in a preset pattern amongst multiple
frequencies4. To receive the messages, the eavesdropper has
to know not only when they are going to be transmitted, but
the exact order of frequency hops they will make during the
short burst of transmission. The eavesdropper’s receiver has to
hop with the transmitter to capture the electronic bursts then
demodulate them.
Eavesdropping devices can be physically installed on cell phones
or computers in a matter of seconds by an intruder (who may
be a cleaning person, inspector, customer, client, sales person,
acquaintance, cop in black, or burglar) or the device might be
sent to the “target” by e-mail or text message. When programs
are installed in the latter manner, they are called Trojans, a kind
of virus that is packaged as something attractive or expected.
For instance, a consumer might get a text message on his cell
phone saying “Call (314) 666-1234 to update your Verizon cell
phone software,” or “Download free new ring tones.” When the
consumer calls to get the update they get a Trojan that installs
in the cell phone as a digital eavesdropping device. No burglary
required. The phone will turn on so the eavesdropper can listen
to room conversation or autodial the eavesdropper and give such
private information as the telephone number, date and exact
time of each call, and the location, within feet, of each incoming
or outgoing call the cell phone owner makes or receives. It will
also send any text messages or e-mail to the eavesdropper.

produce similar programs. Anti-virus software companies and
tech writers condemn the program as blatant spyware that can
turn on a cell phone (just like Manny Middleman used to do)
and allow an eavesdropper to listen in on every conversation
that takes place within earshot of the cell phone while the owner
of the phone thinks it is off. Now, since most of us wear our cell
phones on our belts...
Corp X advertises it’s product as the “World’s Most Powerful
Spy Software for mobile phones. Brand X6 is a mobile phone
monitoring application that secretly records all activity on a
mobile phone that has Brand X installed. Protect your children,
catch cheating spouses, the possibilities are endless.7” The
possibilities for abuse are endless, too.
According to the Corp X web site,
You can listen in on calls and read SMS/MMS
messages. What’s more, even when the phone
is not in use, you can remotely activate
the microphone and listen in on non-call
conversations. Of course, the legality of this
falls in a grey area.
Actually, it’s plainly illegal to use the tap on anyone except your
minor children. Corp X adds the limp caveat:
If you are the owner of your spouse’s (or
child’s) cell phone, you are merely monitoring
your property, but if you use Brand X PRO on
an unsuspecting neighbor, that’s a different
story altogether.
Corp X adamantly denies that Brand X tap is a Trojan stating
that it has to be consciously installed by a real live human. Yet
the critics disagree: “This application installs itself without any
kind of indication as to what it is. And when it is installed on
the phone it completely hides itself from the user,” says Jarno
Niemela, a researcher for F-Secure.
This is a case in which both parties may be right — at least, on
the surface. A person has to consciously install the program,
but that person doesn’t have to be the cell phone owner. On the
other hand, if it is sent as a Trojan, the person installing it may
not know that it’s spyware. The missing words are, “effective
legal consent of the cell phone user.”

Corp X’s $49.95 Brand X5 spyware cell phone tap is one of the
latest commercially available cell phone eavesdropping devices
on the market, but it isn’t the only one. Many competitors
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Here’s how the Brand X model works when it is installed:
Brand X Server				
Holds for relay				
24 hours a day				
7 days a week				

When Brand X is installed on the phone it will hide
from Symbian’s built in process menu and it does not
have any visible user interface or icon. After Brand X
is installed on the phone, the only indication that it
is installed is that the application removal menu has
an additional application named “phones” in the list.
This “phones” application cannot be removed with the
application manager.
Brand X has a hidden user interface that can only be
accessed using a special code known to the person who
has purchased the spying application and has installed
it on the phone.
When Brand X is active on the device, it will record
details of all voice call and SMS information, and then
later send those details to the Brand X server.9
Law enforcement has a more limited but more easily installed
cell phone tap. Once they get your cell phone number they
go to a website to find who the service provider is. Then they
obtain a search warrant, call the service provider, and have the
provider clone the phone on which they want to eavesdrop. The
provider overnights them a chip and thenceforth each time the
target uses his or her cell phone to call out or receive calls or
text messages, the police receive the calls too and record them.
No need to pull a burglary, no need to convince someone to
use a Trojan, no chance of getting caught. This technique is an
update of the lease-line method of tapping land lines that was
popular before cells phones came along.
Digital cell phone taps may be the newest technology available to
the general public, but plenty of the old gear is still around and
it works well. FM radio frequency transmitters that sell for $20
in electronics stores make ideal drop bugs, that is disposables.
Disposables are transmitter bugs that can be left somewhere to
transmit until their battery runs dry and then forgotten. The
eavesdropper doesn’t have to make a second entry to recover the
devices. These bugs are cheap and untraceable and nearly every
law enforcement agency uses them. So do private investigators,
persons getting divorced, partners terminating a business
relationship, possessive spouses, and others.
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Í

Í

Target Cell Phone8				
• SMS messages					
• E-mail					
• Telephone conversations 			
• Live voice
•
Call history
F-Secure warns consumers:

Any designated computer
Any designated computer
connected to the web may
retrieve the information

Carrier current devices are also available at electronics stores.
They are sold as baby monitor systems. Strip off the baby blue
or pink plastic case and the device can be hidden anywhere in
the house or building’s electrical system, inside or out. It will
transmit conversations from inside the house or office along
the AC wiring to a receiver down the line. Room to room
plug-in intercom systems do the same thing and are used by
eavesdroppers for the same purposes. They are also commonly
available in electronics stores.10 More sophisticated devices
include light switches and wall plugs that really work to turn
on the lights or run the vacuum, but also work as transmitters
when there is conversation in the room

Compromising Computers
Activity monitoring software, also known as key logger spyware,
has been in circulation amongst amateur and professional
eavesdroppers, mainly law enforcement, for at least a decade
or more. The FBI was the first agency to acknowledge using
it. There are two versions of key logger eavesdropping devices.
The first is a hardware device that attaches to the back of the
computer. It fits in line and looks like part of the cable in the
back of the computer. Its disadvantage is that it requires a
physical installation and has to be retrieved at some point. The
other version of a key logger is software which can be sent by
e-mail as a Trojan. It is the more insidious implant.
The key logger software programs sell in various stores for
around $100-200. The software is easily concealed in e-mail
or as a Trojan and it installs within seconds. Once installed it
gives erroneous file name information and changes its name
and position each time the computer boots. Forensic computer
analysts are needed to find, identify, and remove them and to
make a forensic copy of the hard drive for purposes of evidence
and testifying in court.
Key loggers give a third party access to every file and document
on the target computer’s hard drive. Any strokes of the key will
be replicated on the eavesdropper’s computer screen. What
the target says in e-mails, instant messaging, documents, and
spreadsheets or anything else that comes up on screen will
all be revealed to the eavesdropper. Equally as disturbing, the
eavesdropper can learn all the target’s passwords, account
numbers, and user names including bank accounts and any
credit cards the target pays on line.

One key logger software manufacturer advertises this way:
“Brand X is the most trusted name in Activity Monitoring
Software, because we do what no one else can:
• Monitor in real-time from anywhere
• Block ANY webpage based on content or web address
• Read Instant Message (IM or “Chat”) Conversations
• Read Incoming and Outgoing E-mail
• Log every keystroke
• Take screenshots
• Record online & offline activities
• Quickly sift through data using unique keyword system

knowledge of technical surveillance technology and strategy.
Low level, or level one, eavesdropping includes phone taps and
recorders hidden in homes or offices by amateurs. Though they
are sometimes be found by accident, a person who is conducting
a sweep, but has not had training in countermeasures, can easily
miss them.

Conclusion
Eavesdropping is probably more common today than any time
in history. The technology is sophisticated and difficult to detect
without using equally sophisticated search equipment. The toys
are available to law enforcement as well the public at large.

You can watch over your target from anywhere. With Brand
X's web-based monitor you can check your recorded data
from any computer in the world.

We used to say: “Just because you are paranoid doesn’t mean that
someone isn’t following you.” Now we can add: “…listening to
every word you say and watching every word you type.”

• Watch your target's activities in REAL-TIME
• See what your target is doing as they are doing it!
• Using our secure servers, your data is uploaded instantly,
giving you the ability to react to situations before they
become problems.
• It is completely invisible

This article didn’t have room to cover the multitude of micro
video cameras that fit inside the button of a shirt, a tie tack, the
frame of an ordinary pair of eye glasses, a wall clock, or baseball
cap. And as far as following a person, well, that is usually done
remotely by attaching a small GPS transmitter to their car and
tracking them via satellite.

Designed to meet the exacting standards of intelligence
agencies engaged in the war on terror, Brand X is completely
invisible. Whether you are trying to monitor your computer
savvy spouse or the head of your tech department, you
won’t be detected. Brand X doesn’t appear in the Registry,
the Process List, the System Tray, the Task Manager, on the
Desktop, or in Add/Remove programs. There aren’t even
any visible files that can be detected! 11 ”

endnotes
1 Omnibus Crime Control and Safe Streets Act of 1968, 42 U.S.C.
§3789d
2 Electronic Surveillance Countermeasures, Jarvis International Academy
3 Holt, Patricia, The Bug in the Martini Olive, Random House Value
Publishing 1993
4 Electronic Surveillance Counter measures, Texas A&M Extension
Services
5 Corp X and Brand X are not the real names of the products being dis-	
cussed. This author does not intend to advertise the products in
any way.
6 Brand X is not the real name of the products being discussed. This au-	
thor does not intend to advertise the products in any way.
7
Brand X Products,
8 F-Secure Trojan Information Pages : http://www.f-secure.com
9 F-Secure Trojan Information Pages : http://www.f-secure.com
10 Wiretapping and Electronic Surveillance, National Commission for the
Review of Federal and State Laws Relating to Wiretapping and Electronic
Surveillance, GPO 1976 Washington DC
11 Brand X Computer Monitoring Software.

Anyone who uses computers has to heed what the advertisements
say and should keep in mind that the sales of spy equipment are
of a magnitude sufficient to support an industry.

Levels of Surveillance and Sweeps
There are four levels of technical surveillance and four levels
of technical surveillance countermeasures. The level four “high
tech” equipment used by the federal government may be so
sophisticated that only the most advanced equipment can find
it.
On the other hand, federal and city law enforcement agencies
are the biggest customers for disposable bugs and taps from
electronics stores. So the fact that the federal or municipal
governments are doing the eavesdropping does not necessarily
mean they are using high tech equipment, but prudence would
require a high tech sweep if they are suspected.
Mid-level technical activity monitoring involves the use of good
surveillance equipment and an eavesdropper who has a working
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He has used his knowledge to catch illegal
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Remembering
The door to Scott Segall’s office was always wide open. His office,

purposeful, then loopy and goofy. He laughed at himself regularly;

agreeably messy, would invariably be cluttered with files, personal

he laughed as much at George Bush. He treasured his wife Julia and

effects and bulletin boards. To the left you’d see a broken hat rack

la familia. He sky dived, scuba dived, rode a racing bicycle, made

leaning precariously between the file cabinet and Scott’s desk, with

movies, and ate good food with gusto. He wrote critical and funny

a big, old worn out sports coat hanging on it. Two trophies hung on

letters to the newspaper editor, using the nom de plum Yolie del Rio.

the walls: a zebra and a giraffe (stuffed animals, really — –a gentle
jibe at Peter Bright’s real big game trophies in the office down the

For all Scott’s kindness, vitality and humor, no remembrance would be

hall); and a shiny award trophy hidden inside the top part of the file

complete without declaring his highest attribute: he was a ferocious

cabinet, naming Scott Segall El Gran Chingon of 2002. Working in

advocate. His fighting instincts were directed exclusively at benefiting

front of the computer screen, or maybe reading an impossibly long

his client. He did not care who was discomfited. While Scott rarely

transcript would sit a big man, very serious-looking, with sandy brown

got angry, the recipient of his wrath wished to take flight, for an angry

hair and an olive complexion. Scott worked assiduously, not turning

Scott Segall was a force of nature. His first move was to seek defenses

away from his work until someone walked in and asked him something.

for his client, examining with exquisite thoroughness the charging

But Scott always had enough time to listen, even if he was very busy.

instrument and the facts. Even though he was knowledgeable and

This bears repeating. He always stopped to listen, and when he gave

crafty, he invariably consulted the law. This tender care with the law

his advice, he took the same care in his replies to our questions as with

was one of his mitzvahs to us.

the great work he did by himself.
Scott’s skill as an advocate had one more dimension. He extended his
Now that Scott’s gone, it is impossible capture him. He was a bear of

innate kindness to his clients. At the end of a contentious trial, Scott’s

a man, yet surprisingly graceful. His voice was deep, his expression

young client was convicted of capital murder, about to receive an

generally serious, his speech a little ponderous, or even philosophical.

automatic life sentence. The man was stunned, speechless. Scott

He rarely got angry. And sometimes the smile of a 12 year old would

reached over and embraced him in a loving bear hug. He was a

emerge as he laughed at the inevitable jokes and humorous situations

gentle soul.

in our office. As these photos attest, Scott was by turns serious and
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Scott Segall

by Carole Powell and Bruce Ponder

Here is a little self-portrait, written to a list serve on January 10, 2006:

He died doing what mattered to him, bike riding with his sweet Julia on
a warm El Paso winter day. Scott’s family has lost the loving presence

When I was 14, I came to the following conclusion ...

of a great father, grandfather, and husband. The Public Defender’s

Life is what you make of it.

office has lost one of its pillars. We have lost the floor and are not

If you want to have meaning, help people,

quite sure where to step. The legal profession has lost one of its best

(which is when I decided to become a lawyer).

friends, and a lawyer’s lawyer. It was not just public defenders who

If you want to have no meaning, be a drunk.

asked his counsel. Many distinguished members of the private bar

Today I turned 58, and have been a lawyer 31 years.

and judges did so as well. None of us could have appreciated the

Seven people were not put to death because of my work.

value of this man until he was gone.

Should I die today, I would be pissed,
As I plan to have another 58 years of fun and meaningful life,
but I would die knowing that I have made a difference,
and that is good enough.
However, the underlying question is not purpose of life,

But as long as we remember what he gave us—the advice and
encouragement — the door to his office is still open, and, for that we
can only say, “Thank you, Scott.”

it is how to enjoy life.
Some of the answers are obvious, find a good woman, (I have,
it was #2), find work that is satisfying, and find a passion.
Now for the real secret — exercise.
The human animal needs physical work to elevate the serotonin,
and other brain chemicals, and for the rest of the parts need to be

Scott Segall died unexpectedly on
February 8, 2007. He was the Chief
for the Capital Murder Unit of the
-El Paso County Public Defender.

worked for them to be healthy.
I swim 2-3 times a week for 30 minutes, I ride a bike 30-100 miles a
week, (great fun), and I tell you, life is full of meaning, full of fun.
give it a try, it’s very hard to start, but I am so happy that I have.
Scott Segall
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Cause No. __________

§
STATE OF TEXAS		
§
§
V.		
§
§
_____________, Defendant

IN THE _______________ COURT
		
________________COUNTY, TEXAS

MOTION FOR APPOINTMENT OF EXPERT

TO THE HONORABLE JUDGE OF SAID COURT:
COMES NOW ***, Defendant in the above styled and numbered cause, and moves the court to appoint an
expert to assist his/her counsel in this case and for cause would show the court as follows:
I.
The Defendant is charged by indictment with the offense of ____________________, a __________ degree
felony. The Defendant is unable to pay an attorney to represent him/her in this case.
II.
The court has appointed the undersigned counsel to represent the Defendant in this case. The Defendant
also requests that the court appoint ________________, a ___________________ to assist defense counsel in
representing the Defendant in this case. TEX. CODE CRIM. PROC. art. 26.05; Ake v. Oklahoma, 470 U.S. 68
(1985); TEX. CONST. art. I, §10; TEX. CONST. art. I, §19.
WHEREFORE, the Defendant prays that this court appoint an expert and authorize the payment of reasonable
fees and expenses for the expert relating to his/her case.
								
Respectfully Submitted,

								
								
								
								
								
								
								

____________________________________
Attorney Name
State Bar Number
Address
City, State, Zip
Phone
Fax

								

Attorney for Defendant

CERTIFICATE OF SERVICE
This is to certify that a true and correct copy of the foregoing Motion for Appointment of Expert was served
upon the attorney for the State on ________________________, 200___.
____________________________________
Attorney for Defendant
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Cause No. __________

STATE OF TEXAS				
							
V.							
							
_____________, Defendant			

§
§
§		
§
§

IN THE _______________ COURT

________________COUNTY, TEXAS

ORDER APPOINTING EXPERT
Came on to be heard the Motion for Appointment of Expert of Defendant, ***, in this case. Upon
consideration of the motion and argument of counsel, it is hereby GRANTED. The court hereby appoints
_____________________________ to provide expert services to Defendant and to his/her counsel in order
to assist the Defendant’s counsel in representing the Defendant in this case. The court hereby authorizes the
payment of reasonable expert fees and expenses upon submission of a statement of the fees and expenses
incurred.
IT IS SO ORDERED.

SIGNED AND ENTERED on _____________________________, 200___.

									
						

____________________________________
JUDGE PRESIDING
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March 2007
SUPREME COURT

Cynthia Hampton

Cert to. 9th Circuit – Vacated/remanded for dismissal
Second habeas petition required order, thus district court had no jurisdiction
Burton v. Stewart, __U.S.__ , 127 S.Ct. 793, 166 L.Ed.2d 628 (2007); Opinion: Per Curiam
Burton was convicted in 1994 of rape, robbery, and burglary. He was sentenced to
562 months in prison. The state trial court divided the sentencing up between the three crimes
and ordered that he finish the sentence of each crime consecutively rather than concurrently
because a concurrent sentencing scheme was viewed as too lenient. Burton filed two habeas
petitions. The first was filed in 1998 while state review was still pending, and challenged the
constitutionality of the three convictions, but did not challenge the sentence. The District
Court denied relief and the 9th Circuit affirmed. The second petition was also filed in the
District Court, but this time challenged the constitutionality of his sentence. The District
Court again denied the petition and the Court of Appeals again affirmed, ruling that Blakely
v. Washington, 542 U.S. 296 (2004) does not apply retroactively.

Tim Crooks

Held: The district court does not have jurisdiction to hear the habeas petition
because the petitioner did not receive an order from the court of appeals permitting him
to file a second or successive habeas petition as is required by the habeas gatekeeping
provisions. Supreme Court granted certiorari to determine if Blakely created a new rule,
and if so, whether the rule applies retroactively on collateral review. The Court however,
did not rule on this issue because it found that the District Court lacked jurisdiction to
hear Burton’s second habeas petition. Under 28 U. S. C. §2254(a), a prisoner filing two
petitions for habeas corpus must move the proper court of appeals to grant the district court
jurisdiction to hear the second habeas corpus petition. Since no filing ever occurred from
Burton on his second habeas petition the District Court never had jurisdiction to hear the
case. Therefore, the Court vacated the judgment of the Court of Appeals and remanded the
case to the District Court with instructions to dismiss Burton’s second habeas petition for
lack of jurisdiction.
Cert to. 9th Cir. – Reversed/remanded
Overt act not required for attempted illegal reentry indictment
United States v. Resendiz-Ponce, __U.S.__, 127 S.Ct. 782, 166 L.Ed.2d 591 (2007); Opinion:
Stevens

Bryan Owens

30 VOICE FOR THE DEFENSE March 2007

Arizona district court convicted Mexican national Resendiz-Ponce of attempted
reentry into the U.S. after having been previously deported, in violation of 8 U.S.C. §1326(a),
when he had attempted to enter the U.S. using false ID. Ninth Circuit held his indictment
was defective in that it failed to allege the overt act of attempted entry into the U.S. and
reversed.

Held: Ninth Circuit was incorrect in finding that
an indictment alleging attempted illegal reentry needs
to specifically allege a particular overt act or any other
component part of the offense. The indictment lacking
mention of the overt act did not violate any criminal procedure
rules and did not deprive Resendiz-Ponce of any rights the
constitutional grand jury guarantee is intended to protect.
Court reasoned the contents of the indictment implied that
Resendiz-Ponce committed the requisite overt act, satisfying
the requirement that an indictment set forth the elements of
the allegedly committed crime. Because the Court found that
Resendiz-Ponce’s indictment was not defective it did not reach
the harmless error analysis. Judgment is reversed and case is
remanded to 9th Circuit
Cert. to 9th Circuit – Vacated and Remanded
Aiding and Abetting a Theft Constitutes Theft under INA.
Gonzalez v. Duenas-Alvarez, __U.S.__, 127 S.Ct. 815, 166 L.Ed.2d
683 (2007); Opinion: Breyer
In 2002 Peruvian-born permanent resident alien Luis
Duenas-Alvarez, was convicted of unlawful driving or taking
of a vehicle, in violation of California Vehicle Code §10851(a).
Per the Immigration and Nationality Act (INA), which
provides for removal from the U.S. of an alien convicted of a
theft offense which carries a term of imprisonment of at least
one year, the federal government, began removal proceedings.
The Immigration Judge found Duenas-Alvarez removable and
the Bureau of Immigration Appeals affirmed. While DuenasAlvarez’s petition for review was pending in the 9th Circuit, that
court, in Penuliar v. Ashcroft, 395 F.3d 1037 (9th Cir. 2005), held
that §10851(a) “aiding and abetting a theft” violations are not
“theft offenses” under the INA. The 9th Circuit then summarily
remanded Duenas-Alvarez’s case for further proceedings in light
of Penuliar.
Held: The term “theft offense” as defined in the
Immigration and Nationality Act includes the crime of
“aiding and abetting” a theft. Ninth Circuit erred in holding
that “aiding and abetting” a theft is not itself a crime that falls
within the generic definition of a theft offense. Every jurisdiction
has expressly abrogated the distinction among principals and
aiders and abettors, and the law treats aiders and abettors the
same as it treats principals. Court further stated that California’s
statute does not create a subspecies of the Vehicle Code crime
that falls outside the generic theft definition.
Cert. to California Supreme Court – Reversed in part/
Remanded
California’s DSL denies right to trial by jury, thus violates Sixth
& Fourteenth Amendments.
Cunningham v. California, __U.S.__, 127 S. Ct. 856 (2007);
Opinion: Ginsburg
Cunningham was found guilty by jury of continuous
sexual abuse of a child under the age of 14 and sentenced to 16
years in prison, which was the upper term sentence for child

molestation in California. In accordance with California’s
determinate sentencing (“DSL”), the trial court relied on
numerous aggravating factors in deciding to depart from the
middle term sentence of 12 years. On appeal to the California
appellate court Cunningham argued his sentence violated his
Sixth and Fourteenth Amendment rights because the trial court,
instead of a jury, imposed the upper term sentence based on
aggravating factors not found beyond a reasonable doubt by a
jury. The California Court of Appeal affirmed the sentence, and
California’s Supreme Court denied review.
Held: California’s DSL violates the Sixth and
Fourteenth Amendments by permitting a sentencing judge to
impose an enhanced criminal sentence based on aggravating
factors not submitted to a jury, thereby denying the defendant
his right to a jury trial. California’s DSL unconstitutionally
permits judges to impose an enhanced sentence. The Court,
applying the rule in Apprendi v. New Jersey, 530 U.S. 466
(2000), concluded the statutory maximum prescribed by
California’s DSL was the middle term of 12 years because it was
the maximum term a judge could impose based solely on the
findings of the jury or admissions of the defendant. California’s
DSL does not simply allow judges to exercise broad discretion
within a statutory range, and according to the Apprendi line of
cases, the aggravating factors used to impose an upper term must
be submitted to a jury and proven beyond a reasonable doubt.
The Court concluded that California’s DSL unconstitutionally
denied Cunningham his right to trial by jury and remanded for
further proceedings.
Cert. to 6th Cir. – Reversed/remanded
Failing to allege exhaustion of remedies not required by PLRA,
thus no dismissal required.
Jones v. Bock, __U.S.__, 127 S. Ct. 910 (2007); Opinion: Roberts
(9-0)
Petitioners Jones, Williams and Walton, inmates in
different states, had their cases dismissed for failing to plead
exhaustion in their lawsuits and/or prison grievance procedures.
A 6th Circuit rule required dismissal of a Prison Litigation
Reform Act (“PLRA”) action if the petitioner failed to allege
exhaustion of prison grievance procedures in any claim in his
complaint. Sixth Circuit affirmed in all cases, relying upon this
rule.
Held: The 6th Circuit rule which required a dismissal
of PLRA action if the petitioner failed to allege exhaustion of
prison grievance procedures is not required by the PLRA and
the imposition of this rule exceeded the limits of the judicial
role. Sixth Circuit, in crafting its rules, exceeded the proper
limits of its judicial role under the PLRA. First, failure to exhaust
is mandatory, but a petitioner need not plead it. Exhaustion is
an affirmative defense to be raised by the respondent. Second,
exhaustion is not per se inadequate when defendants named
in the lawsuit are not named during the grievance process.
Neither the Michigan DOC’s policy nor the PLRA imposes such
a requirement. Third, the language of the PLRA does not require
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dismissing an entire complaint merely because some claims
were not exhausted. The proper course would be to dismiss the
unexhausted claims and proceed with the exhausted claims. For
these reasons, the Supreme Court reversed the Court of Appeals
in all cases and remanded for further proceedings.

FIFTH CIRCUIT
Capital habeas: COA granted on Brady violation.
Dickson v. Quarterman, 462 F.3d 470 (5th Cir. 2006)
Although a divided panel granted capital habeas petitioner a
certificate of appealability to appeal the district court’s denial
of his claim that the state violated Brady v. Maryland, 373 U.S.
83 (1963), by failing to disclose pretrial statements of two
prosecution witnesses, Dickson v. Quarterman, 453 F.3d 643
(5th Cir. 2006), the same panel later rejected that claim on
the merits, on the ground that the state court’s finding that
the allegedly withheld evidence was immaterial was not an
unreasonable application of federal law, due to other evidence of
petitioner’s intent to kill; along the way, however, the 5th Circuit
disapproved of the prosecutor’s withholding of the evidence
based upon an erroneous understanding of the work-product
doctrine and suggested that in doubtful cases, the prosecutor
should submit the questionable evidence to the trial court for
an in camera determination.
District court erred in suppressing statements.
United States v. Courtney, 463 F.3d 333 (5th Cir. 2006)
Where defendant was questioned twice without Miranda
warnings and then, after her arrest and the giving of Miranda
warnings, was questioned a third time about the same matters,
district court erred in suppressing defendant’s statements; under
Missouri v. Seibert, 542 U.S. 600 (2004), even a statement given
after Miranda warnings may have to be suppressed where it
followed on the heels of questioning without Miranda warnings
and was a deliberate attempt to circumvent Miranda; however,
the 5th Circuit held that Seibert applies only if the pre-warning
statements were obtained in Miranda; here, they were not, as
defendant was not “in custody” for purposes of Miranda at the
time of the first two questionings (one of which took place at
a McDonald’s and the other of which occurred at defendant’s
workplace); moreover, even assuming arguendo that defendant
was in custody during the first two interviews, the one-year lapse
between the first two statements and the third was sufficient to
render the Miranda warnings effective under Justice Kennedy’s
concurring opinion in Seibert, which expresses the holding of
the Court in Seibert; accordingly, the 5th Circuit reversed the
district court’s order of suppression and remanded for further
proceedings.
Aiding and abetting bank fraud was an aggravated felony.
James v. Gonzales, 464 F.3d 505 (5th Cir. 2006)
Immigrant’s conviction for aiding and abetting bank fraud, in
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violation of 18 U.S.C. §§1344 and 2, was an offense “involv[ing]
fraud or deceit” as contemplated in 8 U.S.C. §1101(a)(43)(M)(i)
of the “aggravated felony” definition; additionally, in determining
that “the loss to the victim or victims [of this offense]
exceed[ed] $10,000,” 8 U.S.C. §1101(a)(43)(M)(i), the Board of
Immigration Appeals did not err in relying on the entire amount
of restitution ordered in immigrant’s criminal judgment, rather
than the $9,500 amount corresponding to the single narrow
transaction delineated in the count of conviction; because an
element of bank fraud is a scheme to defraud, it is not improper
to look at the amount involved in the whole scheme; even
under the modified categorical approach applicable to such
determinations, the record of conviction properly supported
a finding that the amount of loss for the scheme as a whole
exceeded $10,000; accordingly, immigrant’s conviction was
properly determined to be an “aggravated felony” under 8 U.S.C.
§1101(a)(43)(M)(i).
Denial of motion to suppress was correct because officer had
arrest warrant.
United States v. Barrera, 464 F.3d 496 (5th Cir. 2006)
For Fourth Amendment purposes, an arrest warrant founded
upon probable cause implicitly carries with it the limited
authority to enter a dwelling in which the suspect lives
when there is reason to believe the suspect is within; this
“reason to believe” standard embodies the same standards of
reasonableness as probable cause but allows the officer, who has
already been to the magistrate to secure an arrest warrant, to
determine that the suspect is probably within certain premises
without an additional trip to the magistrate and without exigent
circumstances; here the “reason to believe” standard was met
based upon information that (1) the subject of the arrest
warrant (one of the brothers of the defendant in this case) had
been arrested at the residence and had given the address as his
place of residence five months before; (2) the subject of the arrest
warrant had given the same address as his place of residence to a
bail bondsman; and (3) cars known to be driven by the subject of
the arrest warrant were at the residence; additionally, defendant’s
and defendant’s other brother’s vehement denials that subject
of warrant was within the residence likely raised a red flag that
they were “covering” for him and that he was actually within the
residence; accordingly, 5th Circuit affirmed the district court’s
denial of defendant’s motion to suppress.
Polygraph operator’s testimony was admissible, and Allen
charge was OK.
United States v. Allard, 464 F.3d 529 (5th Cir. 2006)
(1) District court did not abuse its discretion in
admitting testimony of polygraph examiner regarding
circumstances surrounding the administration of a polygraph
examination to defendant in order to rebut defendant’s
allegation that her confession (which followed immediately
upon the heels of failing the polygraph examination) was
coerced; Fed. R. Evid. 702 did not apply because the testimony
of the polygraph examiner was not offered as that of an expert,

but rather as a fact witness respecting the factual circumstances
surrounding defendant’s confession; nor did admission of
this evidence violate Fed. R. Evid. 403 where the evidence was
relevant to rebut defendant’s claim that her confession was
coerced, where the fact that the defendant failed the test was not
placed before the jury, and where the district court specifically
instructed the jury that the testimony relating to the polygraph
was not scientific, that its results were irrelevant to the ultimate
issue of truthfulness, and that the evidence was only to be
considered in determining whether defendant’s confession was
voluntary.
(2) District court did not plainly err in giving a modified
Allen charge to a deadlocked jury that was substantively the same
as the one found in the 5th Circuit Pattern Jury Instructions
and that mirrored Allen charges previously approved by the 5th
Circuit.
No plain error where guilty plea unsupported by factual basis
required by Rule 11.
United States v. Castro-Trevino, __F.3d__, 2006 U.S. App. LEXIS
23175 No. 05-40850 (5th Cir. Sept. 11, 2006)
Defendant’s guilty plea to exporting ammunition into Mexico
lacked a factual basis as required by Fed. R. Crim. P. 11(b)(3),
since the stipulated facts established only an attempt to
export ammunition into Mexico and not a completed offense;
nevertheless, this deviation from the requirements of Rule 11
did not, on plain-error review, require that defendant’s plea be
vacated because defendant failed to demonstrate that, but for
the Rule 11 error, he would not have entered his plea; the same
statutory and Guideline sentencing ranges applied, there was
no indication that defendant would have received a reduced
sentence by pleading only to attempted exportation, the
indictment gave sufficient notice as to the charge of attempted
exportation (a lesser included offense of exportation), and
the factual record indicated the full nature of his offense;
accordingly, the 5th Circuit simply modified the judgment to
reflect conviction for attempted exportation of ammunition
rather than the completed offense, and then affirmed the
judgment as modified.
Case reversed because of confrontation clause violation.
United States v. Jimenez, 464 F.3d 555 (5th Cir. 2006)
Defendant’s Sixth Amendment right to confront and crossexamine witnesses was violated when the district court did
not allow her to question narcotics officer about his specific
location when he allegedly observed her selling drugs while on
the front porch of her home; without cross-examination on this
point, defendant was unable to test the reliability of the officer’s
testimony regarding what he allegedly saw on defendant’s
front porch; moreover, this violation was not harmless beyond
a reasonable doubt where the officer’s testimony was critical
and arguably the most important testimony given throughout
the whole of defendant’s trial, where his testimony was not
cumulative, where there was no corroborating evidence about

defendant’s distribution of drugs discovered inside her house,
and where officer’s testimony was in direct conflict with
defendant’s testimony and the co-defendant’s confession;
accordingly, the 5th Circuit vacated the defendant’s convictions
and remanded for further proceedings.
“Constructive” possession of firearm can disqualify defendant
from “safety valve” relief.
United States v. Matias, 465 F.3d 169 (5th Cir. 2006)
A defendant need not actually possess a firearm during
a narcotics offense in order to be disqualified from the
“safety valve” provisions of USSG §5C1.2; a defendant who
constructively possesses a firearm during a narcotics offense
is likewise disqualified from “safety valve” relief pursuant to
USSG §5C1.2(2).
Consensual sex is a crime of violence.
United States v. Alvarado-Hernandez, 465 F.3d 188 (5th Cir.
2006)
Defendant’s prior conviction for consensual sex with a person
less than 17, in violation of Tex. Penal Code §22.011(a)(2) was
a “crime of violence” warranting a 16-level enhancement under
USSG §2L1.2(b)(1)(A)(ii); defendant’s prior conviction was
based on an indictment that charged him with having consensual
sexual intercourse with a 14-year-old victim, sufficient to meet
a common-sense as well as a generic, contemporary definition
of statutory rape, an enumerated crime of violence.
ACCA enhancement – marijuana and cocaine priors
separately countable.
United States v. White, 465 F.3d 250 (5th Cir. 2006)
(1) It did not violate the Sixth Amendment for the
court, rather than a jury, to find the existence of three qualifying
prior convictions qualifying defendant for enhancement under
the Armed Career Criminal Act (“ACCA”), 18 U.S.C. §924(e);
the information necessary to determine the separateness of a
defendant’s crimes for purposes of the ACCA is inherent in
the fact of the prior convictions, and hence does not have to
be submitted to a jury for decision.
(2) The district court did not err in determining that
defendant’s prior sale of marijuana on March 12, 1988, and
his prior sale of cocaine on March 17, 1988, were separately
countable for purposes of qualifying defendant for enhancement
under the ACCA; even though the second sale was negotiated
at the time of the first, with the same informant, defendant had
five days to decide against committing the additional crime,
but he proceeded with that crime nonetheless; moreover, the
district court had an adequate evidentiary basis under Shepard
v. United States, 544 U.S. 13 (2005) – including the defendant’s
own admissions, as well as Shepard-approved court documents
– to support enhancement under the ACCA.
Hostage Taking Act
United States v. Ibarra-Zelaya, 465 F.3d 596 (5th Cir. 2006)
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(1) To prove the offense of participating in a hostage
taking under the Hostage Taking Act (“HTA”), 18 U.S.C.
§1203(a), the government must establish that the defendant
(1) seized or detained another person, and (2) threatened to
kill, injure, or continue to detain that person, (3) with the
purpose of compelling a third person or entity to act in some
way as an explicit or implicit condition for the release of the
person detained”; for the first prong, it is not necessary to prove
physical force or violence or even the threat of it; rather, all that
is required is that the defendant frighten or deceive the person
into staying with the defendant when the person would have
preferred to leave; moreover, the evidence was sufficient to
sustain two defendants’ convictions with respect to the second
prong of the HTA where the evidence was that they were armed
and brandished weapons, and one told aliens to make requests
to their families for money, and the other knew about such
requests; finally, the evidence was sufficient to prove the third
element of the HTA; there is no requirement under the HTA that
there be communication of the threat to a third party; instead,
the requirement is that the appellant’s actions be intended to
compel a third party to act; in any event, there was at least an
attempt to communicate a demand to a third party.
(2) Search of apartment suspected to contain
smuggled aliens, while not consensual, was a valid “protective
sweep” justified by exigent circumstances and a concern for
police safety; later search of toilet tank, which resulted in the
discovery of three loaded handguns, was supported by probable
cause based upon (1) the initial tip of a hostage situation with
weapons, and (2) the peculiar behavior of some of the appellants
centering around the apartment’s two bathrooms.
(3) Because one defendant was convicted, on Counts
2 and 3 of the indictment, only of aiding and abetting alien
harboring, and because the statutory punishment for aiding and
abetting alien harboring is limited to five years’ imprisonment
and three years’ supervised release, court modified defendant’s
sentence on Counts 2 and 3 to conform to those limits. (The
total punishment on all counts of conviction, however, remained
unchanged.)
Good faith applied to bare bones warrant.
United States v. Cordero, 465 F.3d 626 (5th Cir. 2006)
(1) Affidavit supporting warrant for search of
defendant’s residence for narcotics was not so “bare-bones” as
to preclude application of the “good faith” exception (found
in United States v. Leon, 468 U.S. 897, 922-23 (1984)) to the
exclusionary rule; although the principal allegations in the
affidavit were an unnamed informant’s allegations that s/he had
observed cocaine in defendant’s possession, the reliability of the
informant was demonstrated by allegations that the informant
had demonstrated his/her ability to identify cocaine and the
paraphernalia associated with its trafficking and by allegations
that the swearing officer had corroborated the informant’s
description of the location.
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(2) District court did not err in denying defendant
a reduction for acceptance of responsibility under USSG
§3E1.1reduction; although defendant claimed that he
proceeded to a bench trial solely in order to preserve his Fourth
Amendment claim for appellate review, here, unlike in United
States v. Washington, 340 F.3d 222 (5th Cir. 2003), defendant did
not stipulate to all the evidence necessary to conviction prior
to the bench trial; rather, he refused to stipulate to knowing
possession of the firearm in the (mistaken) belief that such a
stipulation would waive his suppression issue; furthermore,
unlike in Washington, defendant was offered a conditional plea
agreement that would have allowed him to plead guilty and still
preserve his right to appeal the suppression issue.
Aggravated battery 16-level enhancement is OK.
United States v. Velasco, 465 F.3d 633 (5th Cir. 2006)
Defendant’s prior conviction for aggravated battery, in
violation of Ill. Comp. Stat. 5/12-4(b)(1) (1995), was a “crime
of violence” warranting a 16-level enhancement under USSG
§2L1.2(b)(1)(A)(ii); the act of committing aggravated battery
by intentionally or knowingly causing bodily harm to a person
while using a deadly weapon qualifies as a “crime of violence”
because in order to “use” a weapon to cause bodily harm,
one must, at the very least, threaten the use of destructive
physical force against the victim’s person; along the way, the
5th Circuit suggested that this offense was also within the
“generic, contemporary definition” of “aggravated assault,” so
as to qualify as the enumerated offense of “aggravated assault”
in USSG §2L1.2.
Aggravated assault 16-level enhancement was NOT OK.
United States v. Fierro-Reyna, 466 F.3d 324 (5th Cir. 2006)
Defendant’s 1979 conviction for aggravated assault of a police
officer, in violation of Tex. Penal Code §22.02(a) (1974), was
not a “crime of violence” warranting a 16-level enhancement
under USSG §2L1.2(b)(1)(A)(ii); because simple assault did
not have the use of force as an element, nor did the offense
under consideration, since it added only the additional elements
of the law enforcement officer’s status and that the assault be
committed in the course of the performance of the officer’s
duties; nor did the offense qualify as the enumerated “crime
of violence” of “aggravated assault”; the 5th Circuit rejected
the government’s argument that Texas’ application of the
label “aggravated assault” to this offense per se qualified it as
“aggravated assault” under this Guideline; rather, said the 5th
Circuit, the question was whether the offense fit within the
“generic, contemporary definition” of “aggravated assault” in
American jurisdictions today; the 5th Circuit found that it did
not, since only seven states explicitly characterized simple assault
on a police officer as aggravated assault.
Enhancement to life sentence was OK even though defendant
was 17 at time of offense.
United States v. Mays, 466 F.3d 335 (5th Cir. 2006)

(1) It did not violate the Eighth Amendment to use a
Louisiana adult felony conviction, obtained when defendant was
only 17 years old, as a predicate offense to enhance defendant’s
current sentence to mandatory life without release under 21
U.S.C. §841(b)(1)(A); the reasoning of Roper v. Simmons, 543
U.S. 551 (2005) (barring the imposition of the death penalty on
persons who were under 18 at the time of their offenses) was
inapposite, because here there was no evidence of a “national
consensus” that sentencing enhancements to life imprisonment
based, in part, on juvenile convictions contravene modern
standards of decency.
(2) In prosecution for possession of 50 grams or
more of crack cocaine with intent to distribute, district court
did not plainly err in failing to submit a lesser-included-offense
instruction for simple possession of crack cocaine; under plainerror review, the 5th Circuit will not reverse a conviction for
failure to give a lesser-included-offense instruction if defense
counsel’s decision in not requesting such an instruction was
strategic; here, defendant’s counsel made the strategic decision
to argue for outright acquittal, rather than to risk having the jury
“split the baby” by convicting on a lesser offense; accordingly,
reversal was not warranted.
(3) Even if one accepted the defendant’s allegation that
some of the swearing officer’s assertions in the search warrant
affidavit were false or in reckless disregard of the truth, he was
still not entitled to suppression of the evidence seized pursuant
to the search warrant, since the remaining allegations set forth
sufficient facts for a finding of probable cause; the 5th Circuit
also rejected defendant’s claim that the warrant affidavit did
not contain sufficient indicia of the confidential informant’s
credibility; in order to determine whether that is true or not, the
5th Circuit examines the totality of the circumstances including
(1) the nature of the information, (2) whether there has been
an opportunity for the police to see or hear the matter reported,
(3) the veracity and basis for knowledge of the informant, and
(4) whether there has been any independent verification of
the matters reported through police investigation; here, the
totality of the circumstances suggests that the affidavit contained
sufficient indication of the informant’s reliability.
Death sentence did not violate Enmund or Tison – grant of
relief reversed.
Foster v. Quarterman, 466 F.3d 359 (5th Cir. 2006)
The Texas state courts did not unreasonably apply federal law
in concluding that Texas capital defendant’s death sentence
did not violate the Eighth Amendment’s proportionality
requirement, because the Texas Court of Criminal Appeals (and
arguably the jury) made the necessary findings under Enmund v.
Florida, 458 U.S., 782 (1982), and Tison v. Arizona, 481 U.S. 137
(1987) (namely, (1) that defendant acted with at least reckless
indifference to human life, and (2) that he played a major role in
the activities leading to the murder); accordingly, the 5th Circuit
reversed district court’s grant of conditional habeas relief as to
defendant’s death sentence, and denied habeas relief.

Sentence vacated due to irrelevant factor.
United States v. Roush, 466 F.3d 380 (5th Cir. 2006)
In tax evasion prosecution, stemming out of defendant’s failure
to report the receipt of stock in compensation for legal services
performed, district court did not err in computing the Guideline
tax loss on the basis of the value of the stock when received,
rather than at the tax year’s end, by which time it had become
worthless; even though the stock was restricted, it could still
have been sold in a private sale; however, district court did
impose an unreasonable sentence when it downwardly varied
from the Guideline range so computed on the ground that
the stock had become worthless by year’s end; there was no
apparent connection between the year-end stock value and the
seriousness of the tax-evasion offense, that factor was irrelevant
for purposes of sentencing, thus rendering the sentence imposed
in reliance thereon unreasonable; accordingly, the 5th Circuit
vacated the sentence and remanded for resentencing.
AEDPA’s SOL does not begin when CCA’s mandate issues, but
when time to file PDR expires.
Flores v. Quarterman, 467 F.3d 484 (5th Cir. 2006)
In habeas petitioner’s case, the AEDPA’s one-year statute of
limitation began to run on September 22, 2000 (the expiration
of the 30-day period for seeking discretionary review from
the Texas court of appeals’ decision on his direct appeal), not
on November 17, 2000, when the court of appeals issued its
mandate; therefore, his state habeas petition, filed on November
15, 2001, had no tolling effect, and his federal petition was
untimely; furthermore, the district court abused its discretion
in excusing the filing delay under the equitable tolling doctrine;
even though the law respecting the counting of time in these
circumstances was unsettled and the subject of diverging judicial
opinions, petitioner should not, under such circumstances, have
resolved that uncertainty by electing to file only by the later
date; by diligently pursuing relief, petitioner could easily have
filed a state habeas petition in the ten months between issuance
of the state court of appeals’ mandate on November 17, 2000,
and the true expiration of the AEDPA statute of limitations on
September 21, 2001.
Deadly conduct is crime of violence warranting 16-level
enhancement.
United States v. Hernandez-Rodriguez, 467 F.3d 492 (5th Cir.
2006)
Defendant’s prior conviction for deadly conduct, in
violation of Texas Penal Code § 22.05(b)(1), was a “crime of
violence” warranting a 16-level enhancement under USSG
§2L1.2(b)(1)(A)(ii); the act of knowingly discharging a firearm
at or in the direction of one or more individuals has the
requisite force element because even knowingly discharging a
firearm in the direction of a person, without intending to hit
him, constitutes the threatened use of physical force against the
person of another.
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Case reversed due to jury instruction, which effectively
amended the indictment.
United States v. Hoover, 467 F.3d 496 (5th Cir. 2006)
(1) Defendant’s request for a bill of particulars did not
preserve for appellate review his claim that the indictment was
insufficient, because a bill of particulars cannot cure a deficient
indictment; nor did defendant’s post-verdict motion to arrest
judgment preserve his sufficiency-of-the-indictment challenge
raised for the first time in that motion.
(2) In prosecution for false statement to a federal
agent, in violation of 18 U.S.C. §1001, the district court’s
instructions constructively amended indictment; the indictment
charged that defendant car dealer falsely claimed that only one
person had made an allegation of“double flooring” of vehicles
(using a single vehicle as collateral for more than one loan) at
defendant’s dealership because, in fact, more than one individual
had told him about the double flooring; the instructions,
however, allowed the jury to convict if defendant “stated that
only one person had complained of ‘double flooring’ of vehicles
and that such statement was intentionally false,” a broader basis
for conviction than that charged in the indictment; accordingly,
the 5th Circuit reversed defendant’s false statement conviction
and remanded for further proceedings.
Downward departure’s denial for diminished capacity was
erroneous.
United States v. Sam, 467 F.3d 857 (5th Cir. 2006)
District court erred in denying defendant’s motion for a
downward departure for diminished capacity under USSG
§5K2.13, when it denied that motion on the ground that
defendant’s offense of conviction (bank robbery) was
categorically a “crime of violence”; USSG §5K2.13, however,
requires a detailed examination of the facts of each particular
offense and prohibits a departure only where “the facts and
circumstances of the defendant’s offense indicate a need to
protect the public because the offense involved actual violence
or a serious threat of violence”; the district court thus erred in
denying the departure as a matter of law because bank robbery
is a crime of violence, and this error required resentencing;
the district court did not, however, err in denying defendant,
who proceeded to trial on an insanity defense, a reduction for
acceptance of responsibility under USSG §3E1.1; Fifth Circuit
held that, generally, an insanity defense precludes an acceptanceof-responsibility reduction; here, by challenging his sanity at
the time of the offense, defendant was effectively challenging
his factual guilt.
Evidentiary hearing ordered on whether defendant knew
conviction may result in life sentence.
United States v. Arnold, 467 F.3d 880 (5th Cir. 2006)
Where government’s pretrial penalty enhancement notice (filed
pursuant to 21 U.S.C. §851) alleged that defendant was, as a
result of his prior convictions, subject to enhancement under
21 U.S.C. §841(b)(1)(B) (which would have resulted in a range
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of ten years to life imprisonment), but then was amended after
trial to cite 21 U.S.C. §841(b)(1)(A) (resulting a mandatory life
sentence), 5th Circuit remanded for an evidentiary hearing on
whether defendant was aware before trial that a mandatory life
sentence could be imposed upon conviction, and, if not, whether
in this particular case such ignorance made any difference in
the defense conduct respecting the case.
Conviction affirmed on sua sponte reconsideration by panel
majority.
United States v. Pope, 467 F.3d 912 (5th Cir. 2006)
On original submission, see United States v. Pope, 452 F.3d 338
(5th Cir. 2006), a divided panel of the 5th Circuit (with Judge
Jolly dissenting) held that a search of defendant’s residence
that uncovered evidence of methamphetamine manufacture
was unconstitutional because it was based on a warrant issued
on the basis of stale evidence of defendant’s illicit dealing
in prescription drugs; furthermore, the search could not be
salvaged under the good-faith exception to the exclusionary
rule because the officer who swore out the affidavit obtained the
warrant by way of (1) a deliberate falsehood, i.e., the statement
that the purpose of the search was to uncover evidence of a
prescription drug operation, and (2) a deliberate omission of
material fact, i.e., that the actual purpose of the search was to
uncover evidence of a meth lab; the good-faith exception is
unavailable where the warrant issued on the basis of an affiant
who provided information that was false or in reckless disregard
of the truth. However, on sua sponte reconsideration by the
panel majority (in light of the dissent’s arguments), the panel
unanimously affirmed the district court’s denial of defendant’s
motion to suppress, holding that (1) because defendant did not
make her “deliberate falsehood” argument in the district court
– either in her motion to suppress or at the pretrial hearing
on that motion — she waived that contention for purposes of
appeal, and the court was barred from considering it; and (2)
on the issue that was preserved for appeal, the district court did
not err in concluding that the original affidavit was sufficiently
detailed to justify an officer’s reasonable belief that it indicated
probable cause to search defendant’s residence.
Insufficiency of evidence ruling based on wrong standard
of review.
United States v. Fuchs, 467 F.3d 889 (5th Cir. 2006)
District court erred as a matter of law in ruling on defendant’s
motions for new trial that alleged the verdict was against the
weight of the evidence; the district court viewed the evidence
in the light most favorable to the verdict — the standard for
ruling on motions for judgment of acquittal — whereas on a
motion for new trial, a district court may weigh the evidence
and consider the credibility of witnesses; nevertheless, the
district court’s error was harmless because there was more than
sufficient evidence of defendants’ guilt and the evidence did not
even come close to preponderating heavily against the verdict
(the standard necessary for granting a new trial based upon the
weight of the evidence).

District court’s belief it could not go below guideline
minimum was error – case remanded.
United States v. James, 468 F.3d 245 (5th Cir. 2006)
8 U.S.C. §3553(e) applies to the mandatory minimum
sentences of 18 U.S.C. §924(c)(1), and a government motion
made pursuant to §3553(e), requesting that the district
court depart from the statutory minimums of §924(c)(1),
gives the district court the authority to sentence below those
mandatory minimums; because the district court erroneously
believed that it lacked such authority, the 5th Circuit vacated
defendant’s sentence on the §924(c)(1) count and remanded
for resentencing on that count.
Kiddie porn affidavit does not require individualized
information.
United States v. Flanders, 468 F.3d 269 (5th Cir. 2006)
Executing officers’ reliance on the validity of a search warrant
authorizing the search of defendant’s computer and storage
drives for child pornography was objectively reasonable and
thus in good faith, therefore triggering application of the
good faith exception to the exclusionary rule as set forth in
United States v. Leon, 468 U.S. 897, 922 (1984); the search
warrant affidavit’s statement that defendant had taken a digital
photograph of his daughter while she was naked provided direct
support for the search for child pornography; where an affidavit
states, inter alia, that a defendant has taken sexually explicit
photographs of a minor, the affidavit supports a search for child
pornography; the affidavit’s statements of defendant’s alleged
past sexual abuse of his daughter, coupled with the allegation
that defendant had taken a digital photograph of that child
naked, provided enough information for an officer reasonably to
believe he could execute the warrant; the 5th Circuit noted that it
does not require an affidavit supporting a warrant to search for
child pornography contain specific, individualized information
that a defendant possesses child pornography; moreover, said
the 5th Circuit, the affidavit contained sufficient information
for the officers reasonably to rely on a judge’s probable cause
determination that defendant’s home computer and electronic
storage contained child pornography.
Misdemeanor pot conviction was not “drug trafficking crime”
and thus not aggravated felony.
Smith v. Gonzales, 468 F.3d 272 (5th Cir. 2006)
Immigrant’s second New York misdemeanor conviction for a
marijuana offense did not qualify as a “drug trafficking crime” as
defined in 18 U.S.C. §924(c) and hence was not an “aggravated
felony” under 8 U.S.C. §1101(a)(43)(B); even though second
possession offenses may be punished as felonies under the
federal Controlled Substances Act, for that to happen the second
offense must be committed only after a conviction for a first
possession offense has become final; here, immigrant’s March
2004 conviction was not final at the time that the second offense
(resulting in an October 2004 conviction) occurred; accordingly,

5th Circuit vacated the order of the Board of Immigration
Appeals dismissing the petition for discretionary relief from
removal and remanded the case to the BIA for consideration
of immigrant’s claim for discretionary relief.
Judge erred in calculating restitution based on number of
counterfeit “Zig-Zag”papers.
United States v. Beydoun, 469 F.3d 102 (5th Cir. 2006)
(1) District court did not err in increasing the
Guideline offense level of defendant, convicted of trafficking
in counterfeit goods (booklets of counterfeit Zig-Zag cigarette
rolling papers), by sixteen levels under USSG §§ 2B5.3(b)(1)(B)
and 2B1.1(b)(1)(I), for an infringement amount of $1.25
million; even though only 32,640 of the counterfeit booklets
were shown to have been shipped, the district court did not
err in determining that the infringement amount should be
calculated on the at-least-850,000 booklets that were produced,
since the offense of trademark infringement is complete upon
production of the items.
(2) However, district court reversibly erred in
calculating the applicable restitution when it multiplied
1,000,000 booklets by the legitimate sellers’ gross profit per
booklet; the government did not establish that all 1,000,000
booklets were distributed or sold, and there was no actual
loss to the legitimate sellers if the booklets were never placed
into commerce; additionally, the district court erred in basing
restitution on the legitimate sellers’ gross, rather than net,
lost profits; accordingly, 5th Circuit remanded the case for
recalculation of the restitution award.
No Anders brief required for non-appealable orders.
United States v. Powell, 468 F.3d 862 (5th Cir. 2006)
Court-appointed attorneys are not required to file Anders
briefs in frivolous appeals from non-appealable orders; here,
5th Circuit had no jurisdiction over supervised releasee’s
challenge to supervised release condition requiring him to give
a DNA sample, where the supervised releasee complied with the
order to give the sample but then sought to challenge the Act’s
constitutionality; there is no Anders duty in situations such as
this where defendant seeks an appeal of a non-appealable order
over which the court of appeals has no jurisdiction; thus, courtappointed counsel can withdraw in situations like this without
fulfilling the requirements of Anders.
Misdemeanor assault conviction not crime of violence, thus
not aggravated felony.
United States v. Villegas-Hernandez, 468 F.3d 874 (5th Cir.
2006)
Defendant’s Texas misdemeanor assault conviction was not one
for a “crime of violence” under 18 U.S.C. §16, and hence was not
an “aggravated felony” under 8 U.S.C. §1101(a) (43)(F) or USSG
§2L1.2(b)(1)(C); assault under Tex. Penal Code §22.01 does not
have as an element the use, attempted use, or threatened use
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of physical force against the person or property of another, as
the offense does not require the type of “destructive or violent
force” required by 18 U.S.C. §16(a); nor did the offense qualify
as a “crime of violence” under 18 U.S.C. §16(b), since it was not
classifiable as a “felony” (i.e., punishable by more than one year)
under either state or federal law; accordingly, the 5th Circuit
vacated defendant’s sentence and remanded for resentencing.
Enhancement warranted where aliens were crammed into
van creating potential for bodily injury.
United States v. Zuñiga-Amezquita, 468 F.3d 886 (5th Cir.
2006)
In alien smuggling case, facts supported an enhancement under
USSG §2L1.1(b)(5) for intentionally or recklessly creating a
substantial risk of death or serious bodily injury to another
person, where five aliens were hidden in the cargo area of a van,
and were concealed behind boxes and luggage that were stacked
to the van’s ceiling; the stacked boxes and luggage impeded the
aliens’ ability to move freely and to exit the vehicle quickly;
additionally, in the event of an accident, the boxes and luggage
could fly around and strike or land on top of the aliens, which
could cause serious bodily injury.
Robbery conviction is a crime of violence.
United States v. Santiesteban-Hernandez, 469 F.3d 376 (5th Cir.
2006)
Defendant’s conviction for robbery under Tex. Penal Code
§29.02(a)(1) qualified as a “crime of violence” under USSG
§2L1.2(b)(1)(A)(ii) because it fell within the “generic,
contemporary” meaning of “robbery,” one of the enumerated
offenses under that Guideline.
Use of pot and cocaine made defendant a “prohibited”
person.
United States v. McCowan, 469 F.3d 486 (5th Cir. 2006)
District court did not err in finding that defendant qualified
as an “unlawful user of a controlled substance” and thus a
“prohibited person” for purposes of USSG §2K2.1; the status
of being an “unlawful user” requires an examination of the
contemporaneity and regularity of the drug use in relation to
the gun possession; here, the evidence showed a pattern of use
over an extended period of time, and thus the standard was
met, where defendant (1) admitted daily use of marijuana from
age 13 to August of 2004 (the offense of conviction occurred
in October of 2004) and the recreational use of cocaine at age
15, and (2) defendant tested positive for marijuana use in April
of 2005.

defendant claimed that his plea was coerced by the government’s
threatening to bring tax charges against his wife, the
government’s threat to prosecute a third party does not render
a plea involuntary unless the prosecutor lacks probable cause
to believe the third party has committed a crime; here, there
was no evidence that the government had a bad faith basis for
making such a threat; finally, defendant’s tardiness in asserting
his innocence and attempting to withdraw his guilty plea, as
well as other relevant factors, also militated against allowing
him to withdraw his plea.
(2) Under 18 U.S.C. §3162(a)(2), defendant waived
his right to dismissal under the Speedy Trial Act by failing to
move for dismissal before pleading guilty; therefore, 5th Circuit
declined to consider defendant’s Speedy Trial Act claim which
was raised for the first time on appeal.
Sentence enhancement OK despite acquittal.
United States v. Farias, 469 F.3d 393 (5th Cir. 2006)
(1) Defendant’s subsequent prosecution did not breach
a non-prosecution clause of defendant’s plea agreement in a
prior case because the non-prosecution agreement applied only
to crimes “ma[d]e known” by defendant, and defendant did not
“make[] known” to the government the conspiracy for which he
was prosecuted; rather, the government discovered it through
independent investigation; moreover, some of the individual
acts proving the conspiracy relied on by the government at trial
occurred after the plea agreement.
(2) Defendant’s acquittal for using and carrying a
firearm under 18 U.S.C. §924(c)(1) did not preclude district
court from applying, based on a preponderance of the evidence,
a sentencing enhancement under USSG §2D1.1(b)(1) for
possessing a firearm based on the same conduct; under United
States v. Watts, 519 U.S. 148, 157 (1997) (per curiam), district
courts may find by a preponderance of the evidence facts
contradicting jury findings; Watts was not overruled by United
States v. Booker, 543 U.S. 220 (2005).
“Protective sweep” of storage area was not violative of Fourth
Amendment.
United States v. Charles, 469 F.3d 402 (5th Cir. 2006)

Defendant waived speedy trial claim.
United States v. McElhaney, 469 F.3d 382 (5th Cir. 2006)

Warrantless, suspicionless search of defendant’s storage unit
— outside of which defendant had just been arrested — did
not violate the Fourth Amendment, as it was a valid “protective
sweep” under Maryland v. Buie, 494 U.S. 325 (1990); under Buie,
494 U.S. at 334, the police may, “as a precautionary matter and
without probable cause or reasonable suspicion, look in closets
or other spaces immediately adjoining the place of arrest from
which an attack could be launched” – like the storage unit at
issue here.

(1) District court did not abuse its discretion in
denying defendant’s motion to withdraw his plea; although

Two-level enhancement for “use of minor” was erroneous.
United States v. Molina, 469 F.3d 408 (5th Cir. 2006):
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(1) Although district court plainly erred in advising
defendant that the statutory maximum sentence on one of the
counts to which he pleaded guilty was 20 years’ imprisonment,
instead of five years’ imprisonment — a violation of Fed. R.
11(b)(1)(H) – that error did not, on plain error review, require
reversal of defendant’s guilty plea and conviction on that
count, because defendant failed to demonstrate a reasonable
probability that he would not have pleaded guilty but for
the improper admonishment as to penalty; Fifth Circuit also
affirmed his convictions on the remaining counts because the
district court’s admonishment as to those individual counts
satisfied Rule 11’s requirements.
(2) The Sentencing Guidelines’ choice of a 10to-1 ratio for pure methamphetamine with respect to a
mixture and substance containing methamphetamine is not
irrational because the pure product is more concentrated
and can be cut into large quantities for resale; the sentencing
scheme for methamphetamine punishes more severely the
sophisticated methamphetamine “cooks” who could otherwise
manipulate the Guidelines by producing smaller quantities
of methamphetamine; nor is the Guidelines’ scheme for
application of the 10-to-1 arbitrary; contrary to the defendant’s
argument, whether the sentencing court should use the amount
of pure methamphetamine in calculating the Guidelines
is not contingent on whether the government charged the
methamphetamine offense in terms of pure methamphetamine,
or rather in terms of a mixture and substance; rather, the
Guidelines direct the sentencing court to use the drug quantity
calculation method that results in the higher offense level.
(3) The district court reversibly erred in applying a
two-level enhancement under USSG §3B1.4 for use of a minor
(the defendant’s 17-year-old girlfriend) in commission of the
offense; for this enhancement to apply, there must be evidence
of something more than just the minor’s presence during some
portion of the commission of the offense; because nothing in
the record indicated more than defendant’s girlfriend’s presence,
the district court clearly erred in finding that defendant used a
minor in the commission of the offense.
“Mandate rule” violated when no exception to rule applied.
United States v. Pineiro, 470 F.3d 200 (5th Cir. 2006)
District court violated the mandate rule (a facet of the law-ofthe-case doctrine) when, on second remand for resentencing,
the court (through a different district judge) revisited the
previous rulings on the Guideline drug quantity and defendant’s
aggravating role in the offense; because the 5th Circuit in its
first opinion in this case affirmed the drug quantity calculation
under the Guidelines and the application of an organizer-leader
enhancement under USSG §3B1.1, and because none of the
exceptions to the mandate rule was present, the district court
exceeded the mandate in recalculating the Guidelines prior
to resentencing defendant; accordingly, the 5th Circuit again
vacated defendant’s sentence and remanded for resentencing.

Court goes along with CCA’s rule that mere hearsay objection
procedurally defaults confrontation challenge.
Wright v. Quarterman, 470 F.3d 581 (5th Cir. 2006)
Because the Texas courts have consistently applied the rule that
a hearsay objection does not preserve a federal constitutional
challenge under the Confrontation Clause, Texas state capital
defendant’s failure to lodge a Confrontation Clause objection
at his state trial meant that his Confrontation Clause challenge
was procedurally defaulted for purposes of federal habeas
review; Fifth Circuit also noted, but did not take sides in, a
dispute among the federal courts of appeal as to whether the
“actual innocence” gateway to overcome procedural default, see
Schlup v. Delo, 513 U.S. 298 (1995), requires “newly discovered”
evidence or merely “newly presented” evidence; here, the 5th
Circuit was able to pretermit this question because defendant
failed to demonstrate that jurists of reason would find the merits
of his claim of suppressed evidence under Brady v. Maryland,
373 U.S. 83 (1963), debatable.

COURT OF CRIMINAL APPEALS
PDR Opinions
Appellee’s PDR from Taylor County – Vacated/remanded
Case remanded in light of Cullen where trial court failed to
make findings of fact.
State v. Oages, __S.W.3d__ (Tex.Crim.App. No. 0957-05,
12/20/06; Opinion: Holcomb
State appealed trial court’s order to suppress the
evidence, and COA reversed. State v. Oages, 162 S.W.3d 445 (Tex.
App.Eastland 2005). At the hearing on the motion to suppress,
the state called a single fact witness, Sergeant Mike Baird of the
Abilene Police Department, who had arrested appellee. Trial
court did not make findings of fact, although the state requested
them.
Held: The trial court errs in failing to make findings
of fact when requested by a party. In State v. Cullen, 195 S.W.3d
696 (Tex.Crim.App. 2006), CCA ruled that when the losing
party on a motion to suppress requests findings of fact and
conclusions of law, the trial court must issue them, so that the
court of appeals may properly review the trial court’s ruling.
Judgment is vacated and case is remanded to COA for further
proceedings consistent with the holding in Cullen.
***Important Case: Bauder bites the dust***
State’s PDR from Tarrant County – Reversed in Part
Bauder overruled: Texas back in lock-step with feds.
Ex Parte Lewis, __S.W.3d__(Tex.Crim.App. No. 0577-05,
1/10/07). Opinion: Keller
In Bauder v. State, the CCA held the Double Jeopardy
provision of the Texas Constitution prevented retrials “when
the prosecutor was aware but consciously disregarded the risk
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that an objectionable event for which he was responsible would
require a mistrial at the defendant’s request.” CCA expressly
overrules Bauder and its progeny and states the proper rule
under the Texas Constitution is the rule articulated by the
United States Supreme Court in Oregon v. Kennedy.
Held: Double Jeopardy Clause bars retrial when
a defendant successfully moves for a mistrial only where
prosecutor engages in conduct that is intended to provoke
the defendant into moving for a mistrial. CCA ruled that
the Bauder decision was flawed in a number of ways. One,
the decision has led to a “troubling array” of definitions of
reckless and intentional. This has led to difficulty in correctly
interpreting and applying the Bauder standard. Second, the
courts of this State have been unable to articulate what the
“reckless” standard seeks to protect which is not adequately
protected by the “intentional” standard. The Kennedy standard
is “workable, appropriately narrow, and comports with the
purpose of the double jeopardy provision’s application to the
mistrial setting. As a matter of state constitutional law, CCA
adopts the standard articulated by the Supreme Court in Oregon
v. Kennedy for determining when to grant double jeopardy relief
after a defense-requested mistrial. Other pre- Bauder decisions
are reaffirmed.
State’s PDR from Denton County – Affirmed
Evidence was legally insufficient, and jury charge was egregiously
harmful
Stuler v. State, __S.W.3d__ (Tex. Crim.App. No. 1723-05,
1/24/07); Opinion: Price
Appellant was convicted by a jury of injury to a child
and sentenced to 65 years for duct-taping her three-year-old
step-son onto the toilet seat causing severe constipation.
Appellant was charged with injuring the child by either causing
serious bodily injury, or that she had caused serious mental
deficiency impairment. COA held the trial court erred in failing
to grant an instructed verdict on the part of the indictment that
alleged serious bodily injury because the evidence was legally
insufficient to establish that theory of the offense of injury
to a child. Moreover, the jury charge, which had authorized
conviction alternatively under either theory, erroneously
authorized a non-unanimous jury verdict. State’s PDR was
granted to examine COA’s conclusions both that the evidence
was legally insufficient to prove serious bodily injury and that
the jury charge authorized a non-unanimous verdict.
Held: COA did not err in holding the evidence was
legally insufficient. The injury “as it was inflicted” was not
shown to be life-threatening. In making the determination
whether an injury caused a substantial risk of death, courts
should look to the degree of injury that the assaultive behavior
in fact caused, not the degree of injury that might have resulted
had the assaultive behavior persisted. Because the State had
the burden of production and persuasion on the issue of
serious bodily injury, COA correctly held that this deficiency
in the evidence precludes a rational jury finding that the
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constipation created a substantial risk of death. State also failed
to prove serious permanent disfigurement or protracted loss or
impairment of function of any bodily member or organ.
Held: The erroneous jury charge egregiously harmed
Appellant. State belatedly contends (for the first time in its
brief), that Appellant failed to make a specific jury unanimity
objection at trial. CCA says it need not decide whether state’s
argument with respect to the proper harm analysis comes too
late because COA correctly held the application paragraph did
violate Appellant’s right to a unanimous jury verdict. Thus,
this defect would require reversal of the conviction even under
an egregious-harm standard of review. Judgment is therefore
affirmed.
Appellant’s PDR from Dallas County – Reversed/remanded
Out of time appeal granted.
Mestas v. State, __S.W.3d__ (Tex.Crim.App. Nos. 1137/38/39,
12/24/07); Opinion: Meyers
Appellant was previously granted an out-of-time
appeal on a writ. CCA issued its standard opinion which
contains language that “all time limits shall be calculated as if the
conviction had been entered on the day that the mandate of this
Court issues, Ex Parte Mestas, No. 74,858; 74,859; 74,860 (Tex.
Crim.App. Jan. 14, 2004) (not designated for publication). CCA’s
mandate issued on February 18, 2004, making the deadline for
filing timely notices of appeal March 19, 2004. Appellant filed
motions for new trial on February 16, 2004 and notices of appeal
on April 1, 2004. COA decided it lacked jurisdiction because the
notices were untimely and dismissed the appeals. Review was
granted to determine whether COA misconstrued language in
CCA’s opinion as requiring dismissal when Appellant filed a
motion for new trial before filing a notice of appeal.
Held: COA erred when it dismissed the appeals for
want of jurisdiction. State argues that a motion for new trial
was not a remedy requested or granted by CCA. Therefore,
COA (on state’s motion) properly construed the “all time
limits” language as allowing Appellant 30 days after mandate in
which to review the record and file a notice of appeal. Appellant
contends that if he was returned to a point at which he could
give notice of appeal, then he was also at a point where he could
file a motion for new trial. CCA agrees:
The effect of granting an out-of-time appeal is that
it restores the defendant to the position he occupied
immediately after the trial court signed the judgment of
conviction. While we stated in our opinion that Appellant
was granted out-of-time appeals, we also stated that “The
proper remedy in a case such as this is to return Applicant
to the point at which he can give notice of appeal.” We
agree with Appellant that, since he was returned to a point
at which he could give notice of appeal, then he was also
at a point where he could file a motion for new trial. The
State’s argument that Appellant’s motion for new trial does

not extend the time for filing notices of appeal disregards
the Rules of Appellate Procedure. The language of our
opinion should not be read to conflict with the Rules of
Appellate Procedure. Additionally, the language used in our
opinion should be construed broadly enough to give effect
to the Rules of Appellate Procedure that cover unforseen
situations that may arise. An opinion granting an out-oftime appeal cannot lay out every possible course of events
that may be taken by an Appellant. For example, the Court
could not know that Appellant would determine that a
motion for new trial was required under Rule of Appellate
Procedure 21.2 because it was necessary to develop facts
not in the record prior to presenting a point of error on
appeal.
Judgment is therefore reversed, and cause is remanded to the
COA for consideration of Appellant’s points of error.

Writ Opinions
Habeas Corpus Application from Tarrant County—Relief
Denied
For purposes of TPC §12.42(c)(2)(B), probated convictions
may be used for enhancement.
Ex Parte White, __S.W.3d__(Tex.Crim.App. No. 75,308,
1/10/07); Opinion: Price
Applicant was convicted of indecency with a child. He
had previously been convicted of similar crime in Delaware.
Applicant argued the Delaware conviction was not final for
enhancement purposes because the conviction was probated.
Held: Probated foreign convictions for crimes similar
to indecency with a child may be used to enhance punishment
in Texas for an offense listed under §12.42(c)(2)(B) of the
Texas Penal Code (indecency with a child). CCA noted general
rule regarding enhancements is a probated sentence is not a
final conviction for enhancement purposes unless it is revoked.
Ex Parte Langley, 833 S.W.2d 141, 143 (Tex.Crim.App. 1992).
However, under Texas Penal Code subsection 12.42(g)(1), a
defendant has been finally convicted of an offense similar to
indecency with a child if defendant entered a plea in return
for a grant of deferred adjudication, regardless of whether
the sentence was probated and defendant was subsequently
discharged from community supervision.
Death Penalty Opinion
Habeas Corpus Application from Collin County—Relief
Denied
Issue exhausted on appeal was not available on habeas corpus
absent later, relevant precedent.
Ex Parte Hood, __S.W.3d__ (Tex.Crim.App. No. 75,370;
1/10/07); Opinion: Keller

Applicant was convicted of capital murder and sentenced to
death. On appeal he challenged the efficacy of the nullification
instruction. On third application for writ of habeas corpus,
Applicant again raised the issue of the nullification instruction.
Issue was whether this application was barred by the subsequent
application prohibition.
Held: Subsequent application for writ barred for
failure to present new factual basis and new legal basis for the
claim. The subsequent application prohibition bars repeated
applications for writ of habeas corpus unless one or more of
the following exceptions apply: one, the innocence gateway
exception; two, the no rational juror exception; and three, the
unavailability exception. The unavailability exception requires
a new factual basis or a new legal basis which did not exist at
the time of a previous application for habeas relief. Applicant
claimed recent United States Supreme Court decision provided
new legal claim which was unavailable at the time of previous
applications. However Applicant did not supply a previously
unavailable legal basis for challenging the original nullification
holding because the Supreme Court decision upon which
Applicant relied for his third application had been rendered at
the time he filed his second application.
PDRs Granted in January 2007
06-1203 Collins, Jeremy Paul, Appellee’s PDR from Kaufman
County; POCS
1. Whether the Court of Appeals had jurisdiction over this
appeal.
2. Can a trial court correct a judgment as to back-time credit
by a judgment nunc pro tunc.
06-1613 Kinder, Thomas Jason, Appellant’s PDR from Dallas
County; Poss/Firearm by Felon
Should the exigency of destroying marijuana be based upon
subjective observations or should the emphasis be placed on
the fact-specific nature of the inquiry?
06-1645 Blount, Dominique Lekie, State’s PDR from Harris
County; Aggravated Assault
1. Did the court below erroneously reform the trial court’s
judgment by deleting the deadly weapon finding because of
an erroneous determination that Appellant’s non-statutory
right to written notice of the state’s intent to seek a deadly
weapon finding, hereinafter referred to as the right in question,
is within the meaning of Marin v. State, 851 S.W.2d 275, 27980 (Tex.Crim.App. 1993), waivable right that was not waived
by Appellant under the circumstances, instead of a forfeitable
right that was clearly forfeited by Appellant, where Appellant
was given an opportunity to review the proposed court’s
charge containing the deadly weapon special issue at the charge
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conference at the guilt-innocence stage of his trial and he failed
to thereafter assert any claim concerning the violation of the
right in question to the trial court at any time by objection
and/or a motion or request for continuance as required by the
Texas Rule of Appellate Procedure 33.1(a)(1)(a)?
2. Assuming the court below correctly determined that the right
in question is a waivable right within the meaning of Marin,
did it nevertheless erroneously reform the judgment by deleting
the deadly weapon finding under the circumstances because of
its (a) erroneous finding that Appellant did not by his actions
waive his complaint that the right in question was violated
or (b) erroneous failure to find that Appellant otherwise had
adequate notice of the state’s intent to seek a deadly weapon
finding where Appellant was given an opportunity to review the
proposed charge containing the deadly weapon special issue at
the charge conference at the guilt-innocence stage of his trial and
failed to object or otherwise complain and/or make a motion
or request for a continuance on the basis of a violation of the
right in question (1) at the charge conference, (2) at the time
the trial court submitted the special issue to the jury, (3) at the
time the jury’s verdict affirmatively answering the special issue
was read in open court, and/or (4) at sentencing when the trial
court announced in open court that a deadly weapon finding
based on the jury’s answer to the special issue would be included
in the judgment?
COURTS OF APPEAL
OK to impeach alibi witness with extraneous offense.
Davis v. State, __S.W.3d__, 2006 Tex. App. LEXIS 10866 (Tex.
App. No. 09-05-421-CR – 9/21/06)
Appeal of conviction for aggravated robbery and
sentence of 99 years imprisonment, claiming trial court
improperly admitted evidence of extraneous offense.
Held: Impeaching an alibi witness is permissible
“other purpose” for extrinsic offense evidence. Rule 404(b)
mandates that extraneous offense evidence must be relevant
apart from its proof of character conformity. Alba v. State,
905 S.W.2d 581, 585 (Tex.Crim.App. 1995). Court ruled that
testimony was relevant to truthfulness of Appellant’s alibi and
its probative value was not substantially outweighed by unfair
prejudice.
Trial court erroneously quashed informations.
State v. Rodgers, __S.W.3d__, 2006 Tex. App. LEXIS 10889 (Tex.
App. Nos. 11-05-00251-CR, 11-05-00252-CR, 11-05-00253-CR
– Eastland 12/21/06)
Trial court quashed the informations of three
defendants because of inadequate allegations of reckless
conduct.
Held: An information is sufficient to adequately
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inform the defendant of recklessness where information
adequately informs defendant of the acts upon which the State
relies to constitute recklessness. Although an indictment is
insufficient if it merely alleges that the accused acted recklessly
in committing the offense, an indictment is proper as long as
it alleges the act relied upon to constitute recklessness with
reasonable certainty so that it informs the accused of the
nature of the reckless act of which he or she is accused. State v.
Emmanuel, 873 S.W.2d 108 (Tex. App. – Dallas 1994, no pet).
Hazing statute found unconstitutionally vague because it
fails to give a person of ordinary intelligence a reasonable
opportunity to know what is prohibited.
State v. Zascavage, __S.W.3d__ (Tex.App. No. 2-06-126-CR
– Fort Worth, 1/18/07)
Appellee was charged with four counts of hazing
because he failed to protect students from conduct that
endangered their mental or physical health or safety. The
hazing statute prohibited any person from directly engaging in
hazing, but did not criminalize the failure to protect another
person from hazing. Tex. Educ. Code Ann. 37.152(a)(3). Trial
court dismissed the indictment, finding that the section under
which Appellee was charged was unconstitutional. The State
appealed.
Held: Statute is unconstitutionally vague because it
fails to identify any person or class of persons upon whom a
duty to act is imposed. Penal provisions which criminalize a
failure to act without informing those subject to prosecution
that they must perform a duty to avoid punishment are
unconstitutionally vague. Billingslea v. State, 780 S.W.2d 271,
275-76 (Tex.Crim.App. 1989). Here, hazing section of the
education code “fails to identify any person or class of persons
upon whom a duty to act, whether statutory or otherwise, is
imposed; instead it simply imposes a duty on every living person
in the universe to prevent hazing.” “Such a construction fails
to stand up to a vagueness challenge, and is therefore facially
unconstitutional.”
Removal of money from inmate trust account is a garnishment
proceeding.
Abdullah v. Texas, __S.W.3d__, 2007 Tex. App. LEXIS 192 (Tex.
App. No. 06-06-00064-CV – Texarkana, 01/12/07)
Trial court issued order under Tex. Gov’t Code
§501.014(e), which allows TCDJ, on “notification by a court,”
to withdraw from an inmate’s trust account any amount the
inmate is ordered to pay by order of the court. The statute goes
on to provide a prioritized list of items for which money may
be withdrawn, including child support, restitution, court fees,
fines, and other “court order, judgment, or writ.”
Held: The county of conviction must submit
to the due process prov isions of the garnishment
statute before money can be removed from

an inmate trust account under the above statute. The order removed money from Abdullah’s trust account.
A prison inmate has a property interest in his inmate trust account. Thus, a property interest is involved and
Abdullah was not accorded the procedural due process to which he was entitled. Judgment is therefore reversed.
Charge error constituted egregious harm.
Allen v. State, __S.W.3d__(Tex.App.No. 01-04-00235-CR– Houston [1st Dist.] 1/11/07)
Appellant was found guilty of assault, and sentenced to 180 days confinement, suspended for one year. He claimed the
trial court failed to give reasonable doubt instruction regarding defensive theory of consent.
Held: When the defensive issue of consent is submitted to the jury, court must give jury instruction that a reasonable
doubt on the issue requires a not guilty verdict. To preserve error related to jury charge there must either be an objection or a
requested charge. Vasquez v. State, 919 S.W.2d433, 435 (Tex.Crim.App. 1996). Here, court held Appellant failed to preserve error
because, although she “filed” the charge, she did not present it to the court and ask that it be submitted to the jury. Moreover,
the record does not show that the trial court had an opportunity to “refuse” the proposed instruction. However, the trial court’s
failure to instruct the jury that, if it had a reasonable doubt as to whether the complainant consented to the assault, it had to
acquit the Appellant, constituted egregious harm. Russell v. State, 834 S.W.2d 79, 82 (Tex.App.—Dallas 1992, pet. ref ’d). Thus,
judgment reversed and case remanded for new trial.
Failure to give lesser included offense of DWI was harmful error.
Henry v. State, __S.W.3d__ (Tex.App. No. 01-05-00845-CR.–Houston [1st Dist.] 1/11/07)
Appellant was convicted of intoxication manslaughter and sentenced to nine years in prison. On appeal, he claimed the
trial court erred by denying his request to instruct the jury on the lesser-included offense of driving while intoxicated.
Held: Court erred in denying request for lesser included offense instruction because intoxication manslaughter
included the elements required to establish driving while intoxicated, and there was sufficient evidence to permit the jury
rationally to find Appellant guilty of DWI. The elements of intoxication manslaughter, Tex. Penal Code Ann. §49.08, include
the elements of DWI. At trial, evidence was presented alleging the complainant ran a red light and was speeding. COA held a jury
could rationally find that this conduct and not Appellant’s intoxication was sufficient to cause the complainant’s death. Ferrel v.
State, 55 S.W.3d 586, 589 (Tex.Crim.App. 2001). Thus, Appellant raised evidence that if guilty, he was guilty only of DWI, and
was entitled to the charge. COA also held failure to give the charge harmed, Appellant, and case is therefore reversed.

Now Available!
• Losch’s Texas Capital Defender Manual
8th edition
• Study Outline for Board Specialization Exam
in Criminal Law
• Search and Seizure
• Texas Traffic Laws 2006

www.tcdla.com
March 2007 VOICE FOR THE DEFENSE 43

continued on page 13

senger. A majority of courts, including
several federal circuit courts and some state
courts, have embraced a per se rule that the
passenger is seized at the moment the driver
submits to the official show of authority.
Some of Judge Baxter’s paragraphs of the opinion, however,
look more like incorrect answers to bar examination or spe‑
cialization examination questions; e.g.,
[T]he passenger is not subject to the same
restraints as the driver. The driver is obliged
to remain at the scene until the comple‑
tion of the officer’s investigation. “[T]he
passenger is stopped too, but only coinci‑
dentally.” (People v. Jackson, supra, 39 P.3d
at p. 1185.) Absent further direction from
the officer effecting the stop (see Maryland
v. Wilson (1997) 519 U.S. 408, 410, 117
S.Ct. 882, 137 L.Ed.2d 41) or some indica‑
tion that the passenger is the subject of the
officer’s investigation or show of authority,
the passenger is free to ignore the police
presence and go about his or her business.
Alternatively, the passenger may choose to
wait until the investigation of the driver is
completed. In either case, “it is this element
of choice that distinguishes the passenger’s
circumstance from the driver’s, for the driver
has been seized and is therefore not free to
go.” (Jackson, supra, at p. 1185.) The fact
that defendant’s freedom of movement was
momentarily curtailed by the traffic stop
thus does not determine whether he was
seized.
…
Absent some directive from the police, and
as long as the rules of the road are otherwise
obeyed, the passenger is free to do what
the driver cannot-i.e., exit the vehicle or
dismount from the motorcycle or bicycle
and thereby terminate the encounter with
the officer.
[NOTE: I have known some officers who have probably put
knots on people’s heads who simply “terminated their encoun‑
ter with the officer.”]
…
We therefore hold that because the deputy
effected a traffic stop of Simeroth’s vehicle
without any indication that defendant, the
vehicle’s passenger, was the subject of his
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investigation or show of authority, defendant
was not seized when Simeroth submitted to
the deputy’s show of authority and brought
the vehicle to a stop. Because defendant
claims only that the traffic stop itself con‑
stituted a seizure, we need not consider
whether defendant was seized when Deputy
Brokenbrough asked him to identify him‑
self or whether, assuming such conduct
constituted a seizure, it was justified by the
deputy’s reasonable suspicion that he was a
parolee at large.
In Brendlin’s Brief in Support of His Petition for Writ of
Certiorari, his lawyers — George Bond and Elizabeth Campbell
— gave the Supreme Court every reason to grant certiorari.
They pointed out the following:
• The decision of the California Supreme Court is at odds
with the holdings of the Supreme Court in other cases.
• Only a month after the California Supreme Court issued
its opinion in Brendlin, a panel of the Third Circuit noted
that every federal circuit to have considered the issue had
concluded: “When a vehicle is illegally stopped by the
police, no evidence found during the stop may be used by
the government against any occupant of the vehicle unless
the government can show that the taint of the illegal stop
was purged.”
• Every federal circuit court which has considered the issue
has disagreed with the position adopted by the California
Supreme Court.
• Only the Supreme Courts of Colorado and Washing‑
ton have resolved search issues involving passengers in a
manner consistent with the Supreme Court of California’s
decision in Brendlin.
• An issue which the Supreme Court has not yet directly
addressed is:
... whether a reasonable person would feel
free to leave during a traffic stop of a car in
which that person is a passenger, or whether
a traffic stop in some restrains a passenger’s
liberty. Put another way, the issue of whether
the passenger may challenge an unreasonable
traffic stop comes down to the question of
whether the passenger’s Fourth Amend‑
ment rights have been implicated by that
traffic stop.
The Rule in the Fifth Circuit
A panel of the Circuit (Chief Judge Politz, Reynaldo
G. Garza and Jolly, Circuit Judges) earlier considered the issue

in Brendlin in United States v. Roberson, 6 F.3d 1088 (5th Cir.
1993). Writing for the Court, Chief Judge Politz held:
A motorist’s expectation of privacy yields
to a routine traffic stop for such violations
as speeding or, as in this case, changing
lanes without signaling. Typically, a pas‑
senger without a possessory interest in an
automobile lacks standing to complain of
its search because his privacy expectation
is not infringed. Whereas the search of an
automobile does not implicate a passenger’s
fourth amendment rights, a stop results in
the seizure of the passenger and driver alike.
Thus, a passenger of a stopped automobile
does have standing to challenge the seizure
as unconstitutional.

The Criminal Justice Section of the State Bar of

The Rule in Texas

be held in Houston July 23-26, 2007. Course

The latest Texas case on this issue is Castro v. State, 202 S.W.3d
848 (Tex.App – Ft. Worth 2006). Justice Holman, writing for
the Court, held:

Scholarships Available

Texas announces the availability of a limited
number of scholarships for defense attorneys
and prosecutors who wish to attend either the
TCDLA Rusty Duncan Short Course to be held
in San Antonio June 7-9, 2007, or the State Bar
of Texas Advanced Criminal Law Course to
tuition and actual reasonable expenses not
to exceed $1,000 will be reimbursed upon
review and approval. Applicants must be a
member of the Criminal Justice Section, not

This court has recognized that generally a
stop of a vehicle results in a seizure of the
passenger and driver alike, and a person has
standing to challenge the stop of a vehicle in
which he was a passenger ... Similarly, we hold
in the case at bar that Appellant had standing
to challenge the initial stop of the vehicle in
which he was a passenger.

have attended either course within the past

NOTE: Justice Holman cited Judge Cochran’s opinion in Kothe
v. State, 152 S.W.3rd 54 (Tex.Crim.App. 2004).

Completed applications MUST be received

Conclusion
Hopefully, the Supreme Court will resolve the conflict
between California and the rest of the state courts (except for
Colorado and Washington) and all the federal courts and hold
that a traffic stop results in the seizure of the passenger and
the driver alike and that the passenger of a stopped vehicle
does have standing to challenge a seizure as unconstitutional
— and nothing else.

three years, have never received a Criminal
Justice scholarship, and be financially unable
to attend the course without scholarship
assistance. Requests for applications must
be in writing to 909 Throckmorton Street, Fort
Worth, Texas 76102, or by fax to 817.338.1020.
by April 30, 2007, for Rusty Duncan and by
June 1, 2007, for the Advanced Course.
Scholarship recipients will be notified prior
to May 15th for the Rusty Duncan course
and prior to June 22nd for the Advanced
Course.
All non-scholarship attendees to the State Bar
Advanced Course who are current members
of the Criminal Justice Section will receive a
$25 tuition discount.
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Proposed By-Law Amendments
The following proposed by-law amendments were approved by the TCDLA Board of Directors at its quarterly
meeting held on December 9, 2006. Please direct any comments to Joseph Martinez, 512.478.2514, or jmartinez@
tcdla.com. If approved by the TCDLA membership, they will become effective after the annual meeting scheduled
for June 2007.

ARTICLE IV
FINANCES
Sec. 2. Dues Schedule.
It shall be the duty of the Board of Directors to set membership dues.

ARTICLE VI
BOARD OF DIRECTORS
Sec. 1 Powers, Membership and Terms.
(a) The business and affairs of the Association shall be managed by a Board of Directors. The Board of Directors shall consist
of the elected officers of the Association, the immediate Past President of the Association, the past presidents of the Association,
the editor of the VOICE for the Defense, the editor of the Significant Decision Report, forty-two (42) directors, and sixteen (16)
associate directors. Each past president of the Association is a member of the Board of Directors, provided said past president is
a member in good standing. The editors of the VOICE for the Defense and Significant Decisions Report shall serve as a members
of the Board of Directors during their tenure as editors. Directors shall be elected for terms of three (3) years. Associate directors
shall be elected for terms of one (1) year.
(b) No director may be elected to serve for more than two (2) full consecutive terms, not to include any term or terms served as an
associate director provided this restriction shall not prevent officers and the editor of the VOICE for the Defense who are directors
by virtue of office from serving on the Board of Directors. Any director who is ineligible to be reelected to the Board is also
ineligible for election as associate director. No associate director may be elected for more than two (2) consecutive terms. The
executive committee shall have the responsibility for establishing rules to ensure the orderly election of the board of director.
Sec. 2. Executive Committee.
The Executive Committee shall consist of the officers of the Association, the editor of the VOICE, for the Defense, and members
of the Association appointed by the President. Of the appointed members of the Association, at least half shall be members
of the Board of Directors. Each membership area designated in Section 11 of Article III shall be represented on the Executive
Committee. The Executive Committee shall have such powers and duties as are provided in these bylaws and as may be prescribed
by the Board of Directors. The Executive Director is a non-voting member of the Executive Committee
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ARTICLE VII
OFFICERS
Sec. 1 Officers.
The officers of the Association shall consist of a President, a President-Elect, a First Vice-President, a Second Vice-President,
Treasurer, and Secretary., the Executive Director, the Editor of VOICE for the Defense, and the Editor of Significant Decisions
Report.

Sec. 2. Qualifications.
(c) Prior to taking office, aAn officer, other than the executive director, must have served at least one (1) full term as a director, or
have provided equivalent service on the board of the Texas Criminal Defense Lawyers Educational Institute or the Executive Committee
of the Criminal Defense Lawyers Project.
Sec. 3. Assumption of Office.
(b) In the event of the death, resignation or removal from office of the Treasurer, the Secretary shall accede to the office of the
Treasurer and hold said office until the next annual meeting of the Association. In the event of the death, resignation or removal
from office of any officer, other than the President, each officer below the office which is thus vacated shall immediately accede to the
office immediately above the office held by that officer. The President shall appoint, with the approval of a majority of the remaining
officers, a replacement who will serve as Secretary for the remainder of the regular term of office in which the vacancy occurs. If there
is a period between the vacation of an office and the appointment of the new secretary, the officer assuming the office of Treasurer shall
fulfill the duties of Secretary until a replacement is appointed. The hierarchy of office in descending order is: President, President-elect,
First Vice-President, Second Vice-President, Treasurer, and Secretary.
Sec. 10. Executive Director.
(c) Termination of Employment: The Association shall be authorized to terminate employment of the Executive Director by, and
only by, one of the following two procedures:
(2) By Designated Officers: Conclusive vote on termination can be undertaken at a meeting requested for this purpose, at which
the (9) officers of the Association designated in Sec. 1 of this article are eligible to vote, except that the immediate Past-President
shall be substituted for the Executive Director as an eligible voter. Said meeting must be requested by at least (3) (2) of the eligible
voters with at least 72 hours advance notice to each other eligible voter, communicated either directly, in writing, or by phone
message. Attendance and vote may be either in person or by phone. Termination shall result if supported by vote of six (6) four
(4) or more of those voting in said meeting.

ARTICLE VIII
ELECTIONS
Sec. 1. Elections.
At each annual meeting the Association shall elect all officers except President, and elect directors to replace each directors whose
term is expiring and to fill any vacancy. At least one-third of the Board of Directors shall be elected each year. Officers shall serve
for one(1) year or until their successors take office. Directors shall serve for three (3) years or until their successors take office,
unless appointed to complete a term for which another was elected. The President-Elect shall assume the office of President and
all elected officers and directors shall take office upon adjournment of the annual meeting.
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2007.2008 TCDLA Nominating Committee
New Slate of Candidates
directors
name
1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35
36
37
38
39
40
41

1st term ends

2nd term ends

county

				
H. Thomas Hirsch
2008		
Mark S. Snodgrass 		
2010
Fred Stangl
2009		
John S. Young 		
2008
Lynn Ingalsbe
2009		
Larry M. Moore 		
2008
William Reagan Wynn
2008		
Bill Ray
2009		
Paul Conner
2009		
Michael P. Gibson
2008		
Susan Anderson
2008
2007
Tom Pappas
2008		
Kenda Culpepper
2008		
Russell Wilson
2009		
Steven R. Green
2008		
John Heath, Jr
2008		
Bobby D. Mims
2008		
Kelly Pace
2009		
William E. Price
2008		
Kerri K. Anderson-Donica
2008		
Samuel E. Bassett 		
2010
John Niland
2009		
John F. Carroll
2008		
Michael C. Gross
2008		
Warren Wolf
2009		
Sam Lock
2009		
Robert Barrera
2009		
John Convery		
2009
George Scharmen
2009		
Constance A. Luedicke
2008		
Juan Ramon Flores
2008		
Sheldon Weisfeld		
2009
James Makin
2008		
Jim W. Marcus
2008		
W. Troy McKinney
2008		
Grant M. Scheiner 		
2008
Doug Murphy
2009		
Dan Cogdell
2009		
Jason Butscher
2010		
Danny Easterling
2010		
Jim Darnell
2010		

Ector
Lubbock
Lubbock
Nolan
Taylor
Tarrant
Tarrant
Tarrant
Tarrant
Dallas
Dallas
Dallas
Dallas
Dallas
Henderson
Nacogdoches
Smith
Smith
Lampasas
Navarro
Travis
Travis
Bexar
Bexar
Bexar
Bexar
Bexar
Bexar
Bexar
Nueces
Webb
Cameron
Jefferson
Travis
Harris
Harris
Harris
Harris
Grayson
Harris
El Paso

as
associate directors
name

1st or 2nd term

county

district

1
2
3
4
5
6
7
8
9
10
11
12
13
14
15

Tip Hargrove
Pat Metze
Tony Vitz
Shawn Paschall
Stephen Baer
James Whalen
Jason Cassel
David Moore
Harold J. Danford
Jim Granberry
Ray Merino
Clay Conrad
Jaime Carillo
Mick Mickelson
Michael Logan Ware

1
2
2
2
2
2
2
2
2
2
2
2
2
1
1

Tom Green		
Lubbock		
Collin		
Tarrant		
Dallas		
Collin		
Gregg		
Gregg		
Kerr 		
Nueces		
Hidalgo		
Harris		
Kleberg		
Dallas		
Tarrant		

2
3
5
5
6
6
7
7
11
12
12
14
12
6
5

16

Bruce Ponder

1

El Paso		

1

*New board members are designated in gray.
** No one appointed in this district.

2007.2008 officers
President
Craig Jett

1st Vice-President
Stanley Schneider

Treasurer
Keith Hampton

President-Elect
H.F. “Rick” Hagen		

2nd Vice-President
Bill Harris

Secretary
Lydia Clay-Jackson
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district
1
2
3
3
4
4
5
5
5
5
6
6
6
6
6
7
7
7
7
8
8
9
9
10
10
10
10
10
10
10
12
12
12
13
9
14
14
14
14
4
14
1
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Study Outline for Board Specialization Exam, 2006

75.00

125.00

Texas Punishment, 2006

85.00

135.00

Texas Writs, 2006

50.00

100.00

Trial Notebook, 2006

25.00

50.00

Search and Seizure Manual, 2006

30.00
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30.00
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30.00
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name

:: eLawSoftware
15 percent discount to TCDLA members on its Web Based Criminal Defense Client Man‑
agement software. (See page five for details.)
:: Enterprise Car Rental
10 percent discount TCDLA members. (See page five for details.)
:: La Quinta
10 percent discount to TCDLA members. (See page five for details.)
:: Sprint PCS
15 percent discount to TCDLA members on its wireless services. (See page five for details.)

date of birth (optional)			
address
city		

state

Nominating Endorsement

:: Communities (listserv)
A partnership to engage community members in areas of significant decisions, legislative
and capital issues/updates, upcoming seminars and events, and more.
:: TCDLA Discounts
Receive significant discounts on CLE seminars and TCDLA publications.
Discounted liability insurance with Joe Pratt Insurance.
:: Strike Force
Strike Force assistance to aid lawyers threatened with or incarcerated for contempt of court.
:: Resources
Expansive library of research papers from renowned criminal defense lawyers.
:: Significant Decisions Report
Professional reports summarizing state and federal cases, emailed weekly.

fax

e-mail			

:: Voice for the Defense Magazine
A subscription to the ONLY state-wide magazine written specifically for defense lawyers,
published 10 times a year.

:: Expert List
Extensive list of experts for all types of criminal cases, including investigators, mitigation
and forensics specialists.

zip

company

bar card number/date

:: Lawyer Locator
Online directory providing members an opportunity to list up to three areas of specialty
for public advertising.

county

phone			

:: Subscription Services Inc.
50 percent discount off the cover price of more than 1,000 magazines(See page five for
details.)

:: Membership Directory (printed and online)
Comprehensive listing of current TCDLA members, updated, reprinted and mailed annu‑
ally and online directory of current TCDLA members.

ethnicity (optional)

website

name of other local criminal bar association or section
(must be completed)

As a current member of TCDLA, I believe this applicant to be a person of
professional competency, integrity and good moral character.
printed name of endorser (must be current member)

signature of endorser (must be current member)

Membership Category (please check one)
q first time member
q
q
q
q
q
q
q
q

l 75
regular member (renewal) l $150
voluntary sustaining member l 300
sustaining member l 200
tcdla past president member l 50
public defender member (must be a PD employee) l 50
distinguished member (70+) l 50
law student member l 20		
affiliate member l 50
q paralegal q investigator q expert q other (law professors & other persons approved by the board o

q I would like to donate to the TCDLEI scholarship, 501 (c)(3) organization,
in the amount of $_________________________

Payment Method (please check one)
q check payable to TCDLA
q credit card (visa, mastercard, amex or discover)
credit card number			

expiration date

name on card			

signature

:: Legislature
Opportunities to be involved in the legislative effort.

Mail completed form and payment to

:: State Motions CD
New members will receive a comprehensive cd of state forms and motions including DWI,
post trial, pre-trial, and sexual assault motions.

Fax to (if paying by credit card) 512.469.9107 or ONLINE at www.tcdla.com

:: Membership Certificate
Display your TCDLA membership with pride! New members will receive a personalized
certificate by mail.

www.tcdla.com

Texas Criminal Defense Lawyers Association
1707 Nueces Street • Austin, Texas 78701

For office use only: bar card date_________month_____year______

TAX NOTICE $36 of your annual dues ($19 if a Student Member) is for a one-year subscription to the Voice for the Defense. Dues to T
deductible as a charitable contribution but may be deducted as an ordinary business expense. The non-deductible portion of regu
membership dues is $39 in accordance with IRC sec 6033.

