210.229.9973

Red Roof Inn

s/d: $78

s/d: $129
free

v: $25

Two scholarships will be awarded to public defenders who do not
have access to CLE funds. Scholarship applicants must send in the
following to be considered: 1) registration form; 2) letter of request; 3)
letter of recommendation from a Texas or federal judge; 4) letter of
recommendation from a TCDLA member. Scholarship recipients will
receive a CD only. A book may be purchased for $50. Scholarship
applications are due May 1, 2007. The scholarships will be awarded
to qualiﬁed applicants in order received. Scholarships are funded
by TCDLEI.

Scholarships are available to deserving attorneys actively engaged in
the defense of criminal cases who can demonstrate ﬁnancial need.
Scholarship requests must be in writing and state that the applicant is
a TCDLA member and has not received a scholarship within the last
two years (Trial College does not count as a scholarship).

scholarship for tuition and cd

210.223.4361

Menger Hotel

Group rate lodging is available at three hotels. You must mention the
Texas Criminal Defense Lawyers Association (TCDLA) room block in
order to receive the group rate. The cut-off date for all hotels is May
15, 2007 (upon availability). All the hotels are located less than one
mile from the convention center.
phone
rates
parking
Host Hotel (one hour delay feed available in guest rooms)
Hilton Palacio del Rio 210.222.1400
s/d: $164 s: $19 v: $28

lodging options

The seminar is being held at the Henry B. Gonzalez Convention Center
located at 200 E. Market Street, San Antonio, Texas 78205 in Ballroom
A, on the ﬁrst ﬂoor. The entrance is located on Market Street. Parking
is available near the convention center.

meeting location

The Texas Criminal Defense Lawyers Association is proud to announce
its Annual Rusty Duncan Criminal Law Course. Named for the late
Honorable M.P. “Rusty” Duncan, III, of the Court of Criminal Appeals, this
course is designed to cover state law. It will address topics covered on
the Texas Board of Legal Specialization criminal law certiﬁcation exam,
as well as cases from the past year that impact your practice today.

overview
by 05.20.07

pre-reg
after 05.20.07

onsite*

50
na
225
na

online at www.tcdla.com
mail to 1707 Nueces Street, Austin, Texas 78701
fax registration along with credit card payment to 512.469.0512

l
l
l

Registrations will not be processed without payment. Purchase orders
are not accepted.

register

*To receive a full refund, cancellations must be made in writing two weeks prior to the
seminar. Cancellations made within two weeks of the seminar will be assessed a 50
percent cancellation fee. Course materials will be sent after the seminar.

m free tcdla pachanga at the goldstein residence
how many?
m free child care services at the Hilton (6:00 pm to midnight)
how many?
friday, june 8, 2007 (check appropriate box and enter quantity)
m hall of fame induction | box lunch $12 per person
how many?
m free annual membership party
how many?
m free child care services at the Hilton (7:00 pm to midnight)
how many?

*attach team names, if applicable

thursday, june 7, 2007 (check appropriate box and enter quantity)
m thursday golf tournament
95 (pre-reg) 125 (onsite)
handicap
average score

social events

can’t attend/purchase materials
m member cd
50
m member book
100
m non-member cd
225
m non-member book
275
*books are in limited supply at onsite registration

choose a track
m track one | federal law
m track two | new lawyer pratice (bring your case ﬁles)

m member cd
475
575
m member book/cd
525
na
m judge book/cd**
200
300
m new/veteran lawyer cd**
200
300
m new/veteran lawyer book/cd**
250
na
m non-member cd
650
750
m non-member book/cd
700
na
**Lawyers practicing less than ﬁve years or more than 45 years and
judges receive reduced registration fees.

registration/materials

check payable to TCDLA
credit card (visa, mastercard, amex or discover)
expiration date

A060707

Tax Notice: $36 of your annual dues ($19 if a student member) is for a one year subscription to the VOICE for the Defense. Dues to
TCDLA are not deductible as a charitable contribution but may be deducted as an ordinary business expense. The non-deductible portion of regular and initial membership dues is $39 in accordance with IRC sec. 6033.

CASH IS NOT ACCEPTED.

signature

_________________________________________________________________

name on card

_________________________________________________________________

credit card number

_________________________________________________________________

m
m

payment

TCDLA endorser’s signature _____________________________________

TCDLA endorser’s name (please print) ____________________________

“As a current member of TCDLA, I believe this applicant to be a person
of professional competency, integrity, and good moral character. The
applicant is licensed to practice law in Texas and is engaged in the
defense of criminal cases, unless a student or afﬁliate applicant.”

* TCDLA New Membership
To sign up as a new member you will need a nominating endorsement from a current TCDLA member.

TCDLA Membership Fees (renew or join as a new member)
m new member (*see below)
75
m renew membership
150

sign me up as a member!

phone ___________________________ fax _________________________

e-mail _________________________________________________________

city ________________________state __________ zip ________________

________________________________________________________________

street address __________________________________________________

bar admission date _____________________________________________

bar number ____________________________________________________

name __________________________________________________________

attendee information

san antonio, texas | june 07-09, 2007 | 17.75 cle including 2.0 ethics

20th annual rusty duncan
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:: eLawSoftware
15 percent discount to TCDLA members on its Web Based Criminal
Defense Client Management software. We provide an all-inclusive client
file at your fingertips that also allows you to take control of your collections. With no long term contract to sign, this is a risk free venture in
attaining a more efficient and profitable law practice. Contact Bill Baker at
1.800.820.3529 or sales@elawsoftware.com

:: Membership Directory (printed and online)
Comprehensive listing of current TCDLA members, updated, reprinted
and mailed annually and online directory of current TCDLA members.

:: Enterprise Car Rental
10 percent discount for TCDLA members. Enterprise is the largest rental
car company in North America in terms of locations and number of cars
while providing the highest level of customer service. The corporate account number for TCDLA members is 65TCDLA. You may contact your
local office directly or visit www.enterprise.com. When booking ONLINE, enter your location, date, time and corporate account # 65TCDLA.
You will then be asked for your discount ID which is the first three letters
of TCDLA (TCD). Make your reservation at Enterprise Rent-A-Car

:: Expert List
Extensive list of experts for all types of criminal cases, including investigators, mitigation and forensics specialists.

:: La Quinta
10 percent discount to all TCDLA members. Simply tell the reservations
agent that you are with the Texas Criminal Defense Lawyers Association
or give the discount code (TCDLA) on the La Quinta web site to get the
discounted rate. Visit www.lq.com or call 1.800.531.5900.
:: Sprint PCS
15 percent discount to TCDLA members on its wireless services. Existing
Sprint customers can receive the discount without interruption and new
customers can receive additional discounts on equipment.
1.
2.
3.
			
			

Dial 888.211.4727.
Navigate to live customer service representative.
Let customer service representative know you want to be
attached to hierarchy account #0042560097 for Texas Criminal
Defense Lawyers Association.

:: Subscription Services Inc.
50 percent discount off the cover price of more than 1,000 magazines
such as Newsweek, New Yorker, Texas Monthly, etc. Visit www.buymags.
com/attorneys.
:: Voice for the Defense Magazine
A subscription to the ONLY state-wide magazine written specifically for
defense lawyers, published 10 times a year.
New in 2007 — CDLP’s Capital Litigation Update will be included in
Voice for the Defense magazine.

:: Lawyer Locator
Online directory providing members an opportunity to list up to three
areas of specialty for public advertising.

:: Communities (listserv)
A partnership to engage community members in areas of significant
decisions, legislative and capital issues/updates, upcoming seminars and
events, and more ...
:: TCDLA Discounts
Receive significant discounts on CLE seminars and TCDLA
publications.
Discounted liability insurance with Joe Pratt Insurance.
:: Strike Force
Strike Force assistance to aid lawyers threatened with or incarcerated for
contempt of court.
:: Resources
Expansive library of research papers from renowned criminal defense
lawyers.
:: Significant Decisions Report
Professional reports summarizing state and federal cases, emailed weekly.
:: Legislature
Opportunities to be involved in the legislative effort.
:: State Motions CD
New members will receive a comprehensive cd of state forms and motions including DWI, post trial, pre-trial, and sexual assault motions.
:: Membership Certificate
Display your TCDLA membership with pride! New members will receive
a personalized certificate by mail.

5|

Innocence
Jeff Blackburn
806.371.8333

Reagan Wynn
817.336.5600

Liaison to Texas
Lawyers Assistance
Program
Kevin Fine
713.951.9994

Appellate
Cynthia Hampton
512.478.2514

Legislative
Keith Hampton
512.476.8484

Budget
Bill Harris
817.332.5575
By Law
Bill Harris
817.332.5575
Corrections
Gary Cohen
512.476.6201
David O’Neil
936.594.2123
Death Penalty
Philip Wischkaemper
806.763.9900
DWI
Gary Trichter
713.524.1010
Troy McKinney
713.951.9994

Mark Daniel
817.332.3822
Membership
Sheldon Weisfeld
956.546.2727
Nominating
Craig Jett
214.871.7676
Public Defenders
Clara Hernandez
915.546.8185
Strike Force
Stan Schneider
713.951.9994
White Collar Crime
John Convery
210.738.9906
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Robert Lerma

Legislature In Action
Greetings all! The legislative effort is fully underway at this point. Our legislative team
is running 24/7 on adrenaline in keeping up with all the various bills that are being
debated and considered in Austin. There are many in the DUI/ALR arena that we are
scrutinizing. This is the primary focus at this point from the legislative point of view.
At the home office, we have 300 plus preregistered for the June Rusty Duncan seminar. Hurry and sign up as soon as you can and plan to be there. Also please sign up
early for the golf tournament and designate the teams you want so that we may team
you up early. We will be playing at beautiful Pecan Valley again this year. The course
is always in great shape and close to downtown. We will be having Racehorse Haynes
playing with us this year. We will be honoring the octagenarians at the membership
party. If you are an 80 plus year old lawyer, please feel welcome to join us in celebration on Friday night.
Another process underway is budgeting and accounting preparations. All is well in the
financial area thanks to great planning and preparation by Joseph and the accounting
department. Speaking of accounting, our own Tiffany is pregnant and expecting in
October. She will be out later this year and we wish her well. The search for new office
and land is underway because we have definitely outgrown our space and need a few
more square feet. If anyone knows of any land/building space in the immediate Austin
area that is available, please contact Joseph at the home office and let him know.
See you in San Antonio,
President Bobby Lerma

:: president’s
message
|8
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Scholarships Available for
The State Bar of Texas Advanced Criminal Law Course or
TCDLA 20th Annual Rusty Duncan Advanced Criminal Law Course
The Criminal Justice Section of the State Bar of Texas announces the availability of a limited number of
scholarships for defense attorneys and prosecutors who wish to attend either the TCDLA 20th Annual Rusty
Duncan Advanced Criminal Law Course to be held in San Antonio June 7-9, 2007, or the State Bar of Texas
Advanced Criminal Law Course to be held in Houston July 23-26, 2007. Course tuition and actual reasonable
expenses not to exceed $1,000 will be reimbursed upon review and approval. Applicants must be a
member of the Criminal Justice Section, not have attended either course within the past three years, have
never received a Criminal Justice scholarship, and be financially unable to attend the course without
scholarship assistance. Requests for applications must be in writing to 909 Throckmorton Street, Fort Worth,
Texas 76102, or by fax to 817.338.1020. Completed applications must be received by April 30, 2007,
for Rusty Duncan and by June 1, 2007, for the Advanced Course. Scholarship recipients will be
notified prior to May 15th for the Rusty Duncan course and prior to June 22nd for the Advanced Course.
All non-scholarship attendees to the State Bar Advanced Course who are current members of the
Criminal Justice Section will receive a $25 tuition discount.
The Texas Criminal Defense Lawyers Association announces the availability of 40 scholarships to deserving
attorneys actively engaged in the defense of criminal cases who can demonstrate financial need. Scholarship requests must be in writing and state that the applicant is a TCDLA member and has not received a
scholarship within the last two years (Trial College does not count as a scholarship). Scholarship applicants
must send in the following to be considered: 1) Letter of request; 2) Letter of recommendation from a Texas or
federal judge; 3) Letter of recommendation from a TCDLA member. Send requests to Melissa Schank at 1707
Nueces Street, Austin, Texas 78701 or fax to 512.469.0512. Scholarships recipients will receive materials on cd.
A book may be purchased for $50. Scholarship applications are due May 10, 2007. The scholarships will be
awarded to qualified applicants in order received. Recipients will be notified prior to May 15, 2007.
Questions? Contact TCDLA at 512.478.2514.

Do YOU or someone
you know
have a problem
with alcohol?
Help is available.
Texas Lawyers Assistance Program (TLAP)
1.800.343.8527
Take the first step ... make the call, get the help.

TLAP

confidential
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Joseph A Martinez

One Success After Another ...
Thanks to Tim Evans and Lydia Clay-Jackson, deans of the 31st Annual Texas Trial College
for a very successful college. Thanks to the 60 faculty, we trained 80 lawyers in trial topics
such as preparation for direct and cross-examination and closing arguments. Thanks to Hal
R. Ridley, attorney at law, and Habern, O’Neil and Buckley, LLP law firm for sponsoring a
reception at the Stardust Room for the faculty and students.
Special thanks to Troy McKinney, Mimi Coffey and Gary Trichter, course directors for this
year’s Mastering Scientific Evidence In DUI/DWI cases. This seminar is a joint venture of
TCDLA and the National College of DUI Defense (NCDD). We thank the NCDD board for
this opportunity. The seminar was held in Dallas at the Omni Dallas Hotel Park West. Topics
included toxicology and pharmokinetics of intoxicating substances, breath testing/studies in
failure, medical screenings of DWI cases, 50 plus ways to beat a breath test, plus others; in
addition, a mock trial with jury selection was conducted. A DVD of the seminar is available
for purchase.
Thanks to John Convery, course director for the 44th Annual Fred Semaan Seminar, TCDLA
was a co-sponsor of the event this year. We provided attendees with the course material on
CD and funded a portion of the lunch costs. TCDLA hopes to continue the co-sponsorship
of this important and prestigious event. This seminar, held annually in San Antonio, is the
oldest CLE training event in Texas.
TCDLA was a platinum sponsor of the 2007 “Law and All That Jazz” seminar hosted by the
Louisiana Criminal Defense Lawyers Association in New Orleans. TCDLA was proud to
support LCDLA’s efforts especially after Hurricane Katrina.
Melissa Schank’s job title has been changed to director of CLE and special events.
Congratulations to Cynthia Hampton, assistant executive director and general counsel. Cynthia
celebrated five years with TCDLA on May 1st.
Pre-registration for this year’s 20th Annual Rusty Duncan Advanced Criminal Law Course is
well above last year at the time of this writing. Please get your registration in and make your
hotel reservations as soon as possible. A one-hour delay video feed is available at the host
hotel, Hilton Palacio del Rio. See you in San Antonio.

:: executive
director’s
perspective
| 10

Thanks to all who have purchased the new line of TCDLEI merchandise. We have already had
to reorder twice in the last several months. You can also order online. Please go to our website
to browse our great selection of items. Remember every dollar goes toward a scholarship for
a criminal defense lawyer to attend a TCDLA seminar.
Good verdicts to all!
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:: May

:: August

:: November

May 17, 2007
CDLP | Phone Seminar
From the Brain Cell to the Prison Cell

August 10, 2007
CDLP | Operation Texas Freedom
San Angelo

November 2-3, 2007
TCDLA | Stuart Kinard Memorial
Advanced DWI
San Antonio

:: June

August 17, 2007
TCDLA | DWI Top Gun
Houston

June 7-9, 2007
TCDLA | 20th Annual Rusty Duncan**
Advanced Criminal Law Course
San Antonio
June 8, 2007
CDLP, TCDLEI Boards and Executive
Committee Meeting
San Antonio
June 8, 2007
TCDLA | Annual Membership Party
San Antonio
June 9, 2007
TCDLA Board Meeting*
San Antonio

:: July
July 12-13, 2007
CDLP | Operation Texas Freedom
South Padre Island
July 14, 2007
TCDLA, CDLP, TCDLEI Board
Orientation
South Padre Island
July 20, 2007
CDLP | Operation Texas Freedom
Nacogdoches

August 23, 2007
CDLP | Phone Seminar
Topic TBD
August 24, 2007
CDLP | Nuts and Bolts
co-sponsored with San Antonio Criminal Defense Lawyers Association
San Antonio

November 15-16, 2007
CDLP | Capital Murder
South Padre Island

:: December
December 6-7, 2007
CDLP | Voir Dire
Dallas
December 8, 2007
CDLP, TCDLEI Boards and Executive
Committee Meeting Board Meetings
Dallas

:: September
September 6-7, 2007
TCDLA | Cowtown Bill of Rights
Review: Fouth, Fifth and Sixth Amendments
Ft. Worth
September 9, 2007
TCDLA, CDLP, TCDLEI Board Meetings*
Ft. Worth

*Unless otherwise noted, seminars are
open only to criminal defense attorneys,
mitigation specialists, defense investigators, or other professionals who support
the defense of criminal cases. Law enforcement personnel and prosecutors
are not eligible to attend.

** Open to all

September 20, 2007
Phone Seminar
Topic TBD

:: October
October 4-5, 2007
CDLP | Forensics
Dallas

July 26-28, 2007
President’s Retreat**
Santa Fe, New Mexico

register at www.tcdla.com
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Emmett Harris

A Brief Request
Last summer I stood for a while in the rear of the room in the convention center during
the Rusty Duncan seminar and looked out over the crowd. It was, as usual, a large one.
I thought about what a privilege it was to be a part of this many lawyers dedicated to
standing up for citizens accused. Then I began to notice something that bothered me.
It seemed that far too many of the attendees were my age. Then it seemed that there
were not enough women. Then it seemed that there was not much of a racial mix. I had
a brief gnawing feeling that we were turning into a bunch of old white guys. At the very
least it was not a young room.
This year we have made some changes in the tuition rate structure which we hope will
encourage more young lawyers to attend and become involved in TCDLA. We want to
include those who are just beginning to practice criminal defense law. They are essential
to the health of our association.
Then, in March I traveled to Huntsville and helped out for the first two days of our annual
Texas Criminal Trial College. I saw the other side of the pancake. Eighty lawyers had been
chosen from approximately twice that many applicants. They studied for five and a half
days to sharpen their skills as trial lawyers. They were a young, enthusiastic and diverse
group. Some of them gave me goose bumps as they made their closing arguments.
So here is what I want you to do. Be on the look-out for new talent. We need to rescue
them from the comfort and financial safety of civil law and bring them to the adventure
of representing those to whom Richard Haynes refers as “the least of these”. Then they
will be fulfilled, and we won’t be just a bunch of old white guys.

:: editor’s
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2007. 2008 TCDLA Nominating Committee
New Slate of Candidates
directors
name
1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35
36
37
38
39
40
41

1st term ends

2nd term ends

county

				
H. Thomas Hirsch
2008		
Mark S. Snodgrass 		
2010
Fred Stangl
2009		
John S. Young 		
2008
Lynn Ingalsbe
2009		
Larry M. Moore 		
2008
William Reagan Wynn
2008		
Bill Ray
2009		
Paul Conner
2009		
Michael P. Gibson
2008		
Susan Anderson
2008
2007
Tom Pappas
2008		
Kenda Culpepper
2008		
Russell Wilson
2009		
Steven R. Green
2008		
John Heath, Jr
2008		
Bobby D. Mims
2008		
Kelly Pace
2009		
William E. Price
2008		
Kerri K. Anderson-Donica
2008		
Samuel E. Bassett 		
2010
John Niland
2009		
John F. Carroll
2008		
Michael C. Gross
2008		
Warren Wolf
2009		
Sam Lock
2009		
Robert Barrera
2009		
John Convery		
2009
George Scharmen
2009		
Constance A. Luedicke
2008		
Juan Ramon Flores
2008		
Sheldon Weisfeld		
2009
James Makin
2008		
Jim W. Marcus
2008		
W. Troy McKinney
2008		
Grant M. Scheiner 		
2008
Doug Murphy
2009		
Dan Cogdell
2009		
Jason Butscher
2010		
Danny Easterling
2010		
Jim Darnell
2010		

Ector
Lubbock
Lubbock
Nolan
Taylor
Tarrant
Tarrant
Tarrant
Tarrant
Dallas
Dallas
Dallas
Dallas
Dallas
Henderson
Nacogdoches
Smith
Smith
Lampasas
Navarro
Travis
Travis
Bexar
Bexar
Bexar
Bexar
Bexar
Bexar
Bexar
Nueces
Webb
Cameron
Jefferson
Travis
Harris
Harris
Harris
Harris
Grayson
Harris
El Paso

district
1
2
3
3
4
4
5
5
5
5
6
6
6
6
6
7
7
7
7
8
8
9
9
10
10
10
10
10
10
10
12
12
12
13
9
14
14
14
14
4
14
1

as
associate directors
name

1st or 2nd term

county

district

1
2
3
4
5
6
7
8
9
10
11
12
13
14
15

Tip Hargrove
Pat Metze
Tony Vitz
Shawn Paschall
Stephen Baer
James Whalen
Jason Cassel
David Moore
Harold J. Danford
Jim Granberry
Ray Merino
Clay Conrad
Jaime Carillo
Mick Mickelson
Michael Logan Ware

1
2
2
2
2
2
2
2
2
2
2
2
2
1
1

Tom Green		
Lubbock		
Collin		
Tarrant		
Dallas		
Collin		
Gregg		
Gregg		
Kerr 		
Nueces		
Hidalgo		
Harris		
Kleberg		
Dallas		
Tarrant		

2
3
5
5
6
6
7
7
11
12
12
14
12
6
5

16

Bruce Ponder

1

El Paso		

1

*New board members are designated in gray.

2007.2008 officers
President
Craig Jett

1st Vice-President
Stanley Schneider

Treasurer
Keith Hampton

President-Elect
H.F. “Rick” Hagen		

2nd Vice-President
Bill Harris

Secretary
Lydia Clay-Jackson
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FR Buck Files, Jr

Beware of the Game of Knock-and-Talk
Last week, I was visiting with an AUSA about whether Jasmine was going to be a
defendant or a witness. A federal grand jury had returned an indictment charging 15
individuals with participating in a conspiracy to manufacture and deliver methamphetamine in violation of 21 U.S.C. §846. Although Jasmine had not been indicted, I knew that
federal agents had gone to her home during their investigation of the case. The AUSA
could not give me a definite answer, but he told me that the agents were unhappy with
Jasmine. That’s always a bad sign.
A package had been delivered to Jasmine’s home. The agents had reason to believe
that the package contained methamphetamine or money received from the sale of
methamphetamine. Not having enough probable cause to support an affidavit for a
search warrant, the agents decided to play knock-and-talk. They went to Jasmine’s home
and knocked. She came to the door, but chose not to talk. This is why the agents were
unhappy with her — she hadn’t played their game according to their rules.
The first opinion handed down by the United States Court of Appeals for the 5th
Circuit having to do with the game of knock-and-talk was United States v. Jones, 239
F.3d 716 (5th Cir. 2001). In his opinion, Judge Robert M. Parker wrote this:
Federal courts have recognized the ‘knock and talk’ strategy as a
reasonable investigative tool when officers seek to gain an occupant’s
consent to search or when officers reasonably suspect criminal activity.
See United States v. Tobin, 923 F.2d 1506, 1511 (11th Cir.) (‘Reasonable
suspicion cannot justify the warrantless search of a house, but it can
justify the agents’ approaching the house to question the occupants.’),
cert. denied, 502 U.S. 907, 112 S.Ct. 299, 116 L.Ed.2d 243 (1991);
United States v. Hardeman, 36 F.Supp.2d 770, 777 (E.D.Mich.1999)
(discussing the ‘knock and talk’ procedure to obtain a suspects consent
to search).
Although the Supreme Court has not had a knock-and-talk issue before it, all Circuits
except for the 1st, 2nd and D.C. Circuits — have considered the issue in 83 opinions,
most of which were designated for publication. In addition, United States district judges
have written opinions in another 128 cases with this issue. The 5th Circuit has written
about knock-and-talk in 14 opinions.

:: federal
corner
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In February, a panel of our Circuit (Judges Jolly, Higginbotham and Dennis) considered the latest knock-and-talk case and, surprisingly, reversed United States District
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Judge Belinda Harmon’s denial of the defendant’s motion
to suppress and remanded the case to her court for further
proceedings not inconsistent with the Court’s opinion. United
States v. Gomez-Moreno, 497 F.3d 350 2007 WL 441882 (5th
Cir. 2007).
Gomez-Moreno was indicted for conspiracy to harbor illegal aliens in violation of 8 U.S.C. §1324(a)(1)(A)(iii). The facts
in her case were these: Immigration and Customs Enforcement Agent Gary Renick had been conducting surveillance
of a residence in Houston, Texas, as a result of an anonymous
telephone call during which an unknown individual stated
that. “Twenty to 30 illegal aliens would be at the residence
that day.” The residence was actually two buildings. In the
front was the main house and a smaller house was to the
rear of the property.
During his surveillance, Renick observed three individuals by the front corner of the main house. Renick concluded
that these individuals were “look-outs.” He also noticed a
number of vehicles coming to the residence and leaving the
residence. A Ford Thunderbird was observed to arrive and
leave on several occasions. Renick believed that someone was
transporting illegal aliens; however, he could not identify the
individuals who were in the vehicles. He then requested that a
helicopter come to the area in order that another agent could
view the property from above. Based on everything that he
had observed, Renick concluded that the two houses were
being used as stash houses for illegal aliens.
Immigration and Customs Enforcement Agent Christopher Kaufman and another 10 to 12 agents and police officers
came to a park across the street from the residence to assist
Renick. A man walked then past the officers, looked at them,
crossed the street and ran toward the residence. Renick could
not tell if the man actually went into either of the houses at
the residence; however, he and the other officers decided
to secure the exits to both of the houses and to conduct a
“knock-and-talk” to ask if any illegal aliens were present.
Ten to 12 armed law enforcement officers — with a helicopter hovering over them — went to the main house to
play knock-and-talk. Kaufman and the officers with him wore
clothing which identified them as “Police” and “Department
of Homeland Security.” When the officers knocked on the
front door, no one responded; however, the officers could hear
movement inside the house. After the officers found that the
door was locked, Kaufman, “upon hearing a ‘commotion’ in
the backyard, made his way to the back.”
At about this same time Renick and two other officers
went to the house in the rear, knocked on the door and said,
“Police! Police! Open the door.” One of the officers could see
“a lot of people” inside. No one responded to the officers
and it appeared to them that the people inside were pushing
against the door in an attempt to barricade it.
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While this was occurring, a man left the main house
through its back door, saw the officers and ran back inside.
Kaufman and several officers drew their weapons and followed the man back into the main house. After they secured
it, they brought 12 individuals — including Gomez-Moreno
— out to the backyard. Most of the individuals were then
handcuffed. The helicopter continued to hover above, shining
its search light to illuminate the yard.
Gomez-Moreno told the officers that she was the owner
of the residence. She was cooperative and agreed to talk
to them. Although she was given a Miranda warning, she
was not advised that she was under arrest. She told the officers that there were more illegal aliens in the back house.
Renick then said, “We’re going to get in that door one way
or another.” Gomez-Moreno talked to the people inside and
requested that they open the door. At this time, the interior
ceiling caved in and the officers could see more illegal aliens
hiding in the attic. The officers then secured the back house
and took custody of 13 people.
After both houses were secured, Gomez-Moreno was
taken to the Immigrations and Customs Enforcement office
and given another Miranda warning. She gave a written
statement admitting “that she rented the back house to
Nemecio Rubio for $700 per month; that she was aware that
he used the back house to house illegal aliens; and that on
the day before the raid, she agreed to house 14 illegal aliens
in her home for $50 per alien.”
In the district court, Gomez- Moreno moved to suppress
all evidence obtained as a result of the search of her residence.
Judge Harmon denied her motion and found her guilty of
the conspiracy charge. Gomez-Moreno appealed the denial
of her motion to suppress.
Judge Jolly’s opinion contains the following:
The first question is whether the officers acted with
probable cause and under exigent circumstances
when they initially raided and searched GomezMoreno’s home. However, we need not determine
whether the officers acted with probable cause because we conclude that the exigent circumstances
arose because of the conduct of the officers.
The presence of exigent circumstances is a finding of
fact reviewed for clear error. Jones, 239 F.3d at 71920. To determine whether exigent circumstances
existed, we look to the following non-exhaustive
list of factors:
1. the degree of urgency involved and the amount
of time necessary to obtain a warrant;
2. the reasonable belief that contraband is about to
be removed;
continued on page 23
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by JOHN L VENZA

THE DESERVING DEAD
Dealing with the Deceased’s Bad Character in Murder Cases Involving Self-Defense

What If the Dead Guy “Had It Coming?”
As socially unacceptable as this may sound in our hypersensitive age, those of you who have practiced criminal trial law
before Texas juries know that, given the right facts, juries will consider this question. Indeed, given the right facts, a jury
might even resolve this issue in your client’s favor. Nowhere is this issue more pressing than in murder cases involving selfdefense. The purposes of this article are:
(1) 		

to explain the law of self-defense and its limitations in cases involving deadly force;

(2) 		

to put forth the paradigm for analyzing which bad acts of the deceased may be admissible; and

(3) 		

to help you determine the proper method for bringing these acts to the attention of the jury.
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“Self-defense is justly called the primary law of nature, so
it is not, neither can it be in fact, taken away by the laws of
society.”1 Quotes such as this memorialize that which is self
evident: A person has the right to resort to self-defense to
protect himself against the unlawful use or attempted use
of force by another. Most Texans do not need a lawyer to so
enlighten them. What they may need a lawyer for, however,
is to help them appreciate the important facets of Texas
self-defense law concerning proportionality and retreat. This
section will delineate the various aspects of self-defense and
its limitations.
A. Justified Conduct
Self-defense is statutorily regarded as a “justification” in
Texas. Tex. Penal Code Ann. §§9.02, 9.31. Justification
defenses have been traditionally reserved for conduct by
the accused that society deems objectively reasonable given
the circumstances with which the accused was faced. When
a person engages in justified behavior, he acts in a way the
“the law does not condemn, or even welcomes.” H.L.A. Hart,
Punishment and Responsibility 13 (Oxford University
Press 1968).
Thus, when a jury is given an instruction on self-defense and
proceeds, based on the evidence and the instruction, to find a
defendant “not guilty,” it is as if the jury has said, “We are with
you. What you did was the right thing in that situation.”
B. An Ordinary Defense
There are two types of defenses in Texas: affirmative and
ordinary. Tex. Penal Code Ann. §§2.03, 2.04. All things
being equal, an accused would rather have an ordinary
defense than an affirmative defense. The salient difference
is that when an affirmative defense, such as insanity, is
relied upon the accused must actually prove the affirmative
defense by a preponderance of evidence. Tex. Penal Code
Ann. §§8.01(a), 2.04. The state has no burden to disprove
the affirmative defense, although it must still prove its case
beyond a reasonable doubt. Saxton v. State, 804 S.W.2d 910,
913 (Tex.Crim.App. 1991). The accused bears the full burden
of proof with affirmative defenses. Zuliani v. State, 97 S.W.3d
589, 594 n.5 (Tex.Crim.App. 2003).

on self-defense, “regardless of its substantive character,” he
will be entitled to a jury instruction on that issue, and the
burden to persuade the jury beyond a reasonable doubt that
the accused did not act in self-defense is still shouldered by
the prosecution. Brown v. State, 955 S.W.2d 276, 279 (Tex.
Crim.App. 1997); Luck v. State, 588 S.W.2d 371, 375 (Tex.
Crim.App. 1991) (holding the jury charge properly placed
the burden on the State to show beyond a reasonable doubt
the defendant had not acted in self-defense).
C. Sections 9.31 and 9.32: “Home Base” for Self-Defense
The codification of the right to self-defense in Texas is found
in section 9.31(a) of the Texas Penal Code: “[A] person is
justified in using force against another when and to the degree
he reasonably believes the force is immediately necessary to
protect himself against the other’s use or attempted use of
unlawful force.” Tex. Penal Code, §§9.31, 9.32.
As is evident from the language of the statute, the hallmark
of one’s right to self-defense in Texas is that he resort to only
the amount of force necessary to repel the actual or perceived
attack. The classic example of the underlying rationale is
the old adage that one is not allowed to bring a gun to a fist
fight. It sounds quaint, but it colorfully and deftly describes
the appropriate degree of proportionate force allowed in
self-defense cases.
Texas law differentiates between ordinary force used in
self-defense and the use of deadly force in self-defense. The
primary distinction is that before someone resorts to deadly
force in self-defense, he must be threatened or reasonably
perceive to be threatened with deadly force, and the threat
must be such that a reasonable person in his situation would
not have retreated.2 Tex. Penal Code Ann. §9.32. Thus, if
a would-be murder defendant is planning on claiming selfdefense, he had best reasonably feel he is about to be on the
receiving end of some deadly force and hope that a reasonable
person in his shoes would not have bugged out. As Professor
Moses of South Texas College of Law has written regarding
this aspect of the law, “[i]t may be better to make a good
run than a bad stand[.]” Ray E. Moses, Guns ‘n Moses: A
Guidebook of Anger, Lust & Greed for Students of
Criminal Law §N-12-21 (Azimuth Press 8th ed. 1998).

Theories of Admissibility Regarding Bad
Such is not the case with ordinary defenses. Indeed, with an Character of the Deceased
ordinary defense, such as self-defense, an accused must only
meet a burden of production, while the prosecution maintains
the burden of persuasion. Alford v. State, 806 S.W.2d 581, 584
(Tex. App.–Dallas 1991), aff ’d, 866 S.W.2d 619 (Tex.Crim.
App. 1993). Thus, so long as an accused raises some evidence

With the law of self-defense law in mind, it is appropriate to
examine the theories under which you may be able to attack
the character of the deceased when your client is claiming selfdefense. This attack may be in the form of either reputation
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or opinion testimony, but it can and should also come from
evidence regarding specific instances of misconduct. It is vital
to note that there are two completely separate theories under
which this evidence will come in: (1) the reasonableness of
the accused’s belief that he must resort to self-defense (also
known as “state of mind” and “apprehension of danger”) and
(2) the likelihood that the deceased was the first aggressor.
There are important differences between these two theories
that will be discussed later, but for now simply note that
what the judge will allow you to get into will largely be a
function of:
(1) what your theory of self-defense is; and
(2) what the accused knew about the deceased;
and
(3) when he knew it.
A. The Reasonableness of Accused’s Belief That He Must
Resort to Deadly Force
(i) The Dempsey rule
It has long been the rule in Texas that an accused claiming
self-defense at his murder trial may introduce evidence of
specific acts of violence or misconduct by the deceased under
the theory that those acts clarify the reasonableness of the
accused’s belief that he must resort to deadly force. Dempsey
v. State, 266 S.W.2d 875, 877 (Tex.Crim.App. 1954). Although
the Dempsey rule has since been replaced, its spirit lives on
in those rules. See Mozon v. State, 991 S.W.2d 841, 845 (Tex.
Crim.App. 1999) (noting the Dempsey rule was superceded
by the Texas Rules of Evidence). When an accused claiming
self-defense wishes to raise the evil deceased and his acts
for the jury to behold, one arrow in his quiver is the fusion
of Dempsey and its progeny into Texas Rule of Evidence
404(b).
(ii) Connection to 404(b)
Many of you are, no doubt, familiar with Texas Rule of
Evidence 404(b) and its often disastrous effects on your
clients. A prosecutor’s argument that your client’s lengthy
criminal history amounts to a “common scheme or plan”
might be the last words your client hears before being run
over by the State’s bus of otherwise inadmissible character
evidence. But, as with many clients, 404(b) is not all bad,
and for the following application, it may well be your client’s
strongest ally. This is a good place recite the relevant part of
the much feared but often misunderstood 404(b):
“(b) Other crimes, Wrongs or Acts.
Evidence of other crimes, wrongs or acts
is not admissible to prove the character
| 18

of a person in order to show action in
conformity therewith. It may, however, be
admissible for other purposes[.]” (emphasis
added)
It has been stated that 404(b) is an “inclusionary” rule of
evidence intended to provide a springboard for admissibility
of otherwise inadmissible character evidence. Tate v. State,
981 S.W.2d 189, 193 (Tex.Crim.App. 1998). The gist of it is
that if character evidence is relevant when viewed against
Rule 401’s requirements, it may be admissible provided it is
not solely being offered to show that the person in question
(in this case, the deceased) acted in conformity with his lousy
character. See id. There must be some other relevant purpose
for which the character evidence is being offered. See id.
The “other purpose” for this scenario is that the accused
offers the evidence, which must have been known to him at
the time he killed the deceased, in order to show the effect
that knowledge had on his state of mind at the moment he
undertook the act that caused the death. Mozon, 991 S.W.2d
at 846. Then, after the jury has heard what effect the accused’s
knowledge of the deceased’s bad acts or threats had on the
accused’s state of mind, it can better assess whether his
decision to resort to deadly force was reasonable. See id. This
theory for admissibility will be referred to as “reasonableness”
throughout the remainder of this article.
		
(iii) What Your Client Knew, When He Knew It, and How
He Knew It
A crucial limitation on evidence offered under this
theory is that its introduction is limited to violent acts by the
deceased known to the accused at the time of the homicide.
Mozon, 991 S.W.2d at 845. In other words, if your theory
of admissibility as to this evidence is that it helps the jury
understand the reasonableness of your client’s belief that he
resorted to deadly force in self-defense, then your client must
have actually heard or otherwise learned about the violent
act prior to the time he pulled the trigger, plunged the knife,
etc. This is an important distinction for reasons that will be
discussed later in the section on “first aggressor.”
		
A stunningly beautiful caveat to this limitation is that although
your client must have known about the prior bad act when
he killed the deceased, his knowledge may be from hearsay.
Dixon v. State, 634 S.W.2d 855, 857 (Tex.Crim.App. 1982).
And not just ordinary hearsay, but hearsay, upon hearsay,
upon hearsay. One recalls the scene in Ferris Bueller’s
Day Off in which Ferris’ teacher (played by Ben Stein), is
conducting roll call and is monotonously repeating “Bueller”
for Ferris, who is absent from class. Ferris Bueller’s Day
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(iv) Some Act of Aggression by the Deceased Required
Another important limitation on the introduction of the
accused’s violent acts under this theory is the prerequisite
that there be some evidence in the record concerning an
“act of aggression” by the deceased in the instant case, which
ultimately set in motion the chain of events resulting in his
death. See Fry v. State, 915 S.W.2d 554, 561 (Tex. App.–
Houston [14th Dist.] 1995, no pet.) (noting that certain acts
create “apprehension of danger” which support self-defense).
This limitation, while given some lip service in Texas cases,
does not appear to be as well-defined or rigorously enforced
as its sister limitation involving “first aggressor” cases that are
discussed later in this article. Suffice it to say that if you have
a self-defense homicide case, before you seek to admit prior
violent acts by the deceased, make sure you have some sort
of aggressive act by the deceased in the case for which your
client is charged before offering the prior bad acts under the
reasonableness theory. If you are having trouble identifying
an act of aggression by the deceased, you probably ought to
consider a different defense anyway.
B. Likelihood That Deceased Was First Aggressor
You may also introduce evidence concerning prior violent acts
or threats of the deceased under the theory those prior bad
acts made it more likely the deceased was the first aggressor
in the situation that ended in his death. Tate v. State, 981
S.W.2d at 192-94. This theory will be referred to as “the first
aggressor” throughout the remainder of this article, and its
underlying rationale is that the jury should hear about those
acts that make it inferentially more likely that the deceased
acted as the aggressor in the event that led to his (un)timely
death. See Mozon, 991 S.W.2d at 845. For a refresher on
inferences, Black’s Law Dictionary defines “inference” as “[a]
conclusion reached by considering other facts and deducing a
logical consequence from them.” Black’s Law Dictionary
313 (Pocket ed. 1996).

(i) The Dempsey Rule (Again)
This rationale also has its genesis in the celebrated case of
Dempsey. And while the reasonableness theory was later
advanced within the rubric of 404(b), at the time the Dempsey
rule was superceded, the first aggressor came to find at least
two different statutory adoptive parents. Id.
(ii) Connection to 404(a)(2) and, Perhaps Incorrectly,
404(b)
The first aggressor prong of what the Court of Criminal
Appeals has described as the “twin aims” of Dempsey was
clearly adopted by Texas Rule of Evidence 404(a)(2), which
states in pertinent part:
(a) Character Evidence Generally.
Evidence of a person’s character or character
trait is not admissible for the purpose of
proving action in conformity therewith on
a particular occasion, except: (2) Character
of victim. In a criminal case ... evidence of
a pertinent character trait of the victim of
a crime offered by the accused, or by the
prosecution to rebut the same, or evidence
of peaceable character of the victim offered
by the prosecution in a homicide case to
rebut evidence that the victim was the first
aggressor[.]
Tate, 981 S.W.2d at 193.
Despite what appears to be the clear statutory intent to make
Rule 404(a)(2) the home for first aggressor evidence, the
Court of Criminal Appeals has vacillated on the statutory
bases for first aggressor evidence in the post-Dempsey era.
Compare Tate, 981 S.W.2d at 193 (holding that first aggressor
evidence admissible under Rule 404(b) because it tended to
show deceased’s “state of mind”), with Mozon, 991 S.W.2d
at 845-46 (holding that first aggressor evidence admissible
under Rule 404(a)(2)). The proper statutory basis for its
admissibility seems to be Rule 404(a)(2) with its specific
language concerning “first aggressor.” Tex. R. Evid. 404(a)(2).
The difference in the statutory vehicle for admissibility is
really just academic, provided you are able to get the evidence
admitted.
(iii) Accused Does Not Need to Know about Deceased’s
Prior Bad Acts
The most important difference between the reasonableness
and first aggressor section is that, under first aggressor, the
accused need not know of the prior bad acts in order for them
to become admissible. Consider the consequences of that
19 |
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Off (Paramount Pictures 1986). The teacher received a
reply from a student in the form of “[m]y best friend’s sister’s
boyfriend’s brother’s girlfriend heard from this guy who
knows this kid [.]” You can use this approach, if you must,
to get this evidence in because the relevance of the evidence
is the effect on your client, not necessarily whether it is true.
Bear in mind, however, that it will almost certainly involve
your client having to testify. But, hey this is a self-defense
case; conventional wisdom is that your client will probably
have to testify anyway if he wants the jury to find that his
killing of another human being, however lowly that human
might have been, was justified.
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for a moment. Any violent act by the deceased that makes it
inferentially more likely he was acting as the aggressor, will
– subject to exceptions stated below – be admissible to help
bolster your client’s claim of self-defense. The possibilities
for this application are limited only by one’s imagination, and
you should be creative in collecting evidence if you plan on
using this argument. A later section will specifically address
the modes of presenting this evidence.
(a) Hayes: The Stray Cat
There is one potential limitation on this aspect of the first
aggressor theory. In an inexplicable opinion, a Houston court
of appeals held in order for prior bad acts of the deceased
to come in under first aggressor, those bad acts must have
implicated the defendant. Hayes v. State, 124 S.W.3d 781, 786
(Tex. App.–Houston [1st Dist.] 2003), aff ’d, 161 S.W.3d 507
(Tex.Crim.App. 2005). This decision contradicts prior case
law on this issue and represents a general misunderstanding
or disregard for precedent, some of it binding. Torres v.
State, 117 S.W.3d 891, 895 (Tex.Crim.App. 2003) (“Because
the specific act is probative of the deceased’s state of mind
or intent, the witness must know, but the defendant need
not know of the act.”); Mozon, 991 S.W.2d at 845 (“[T]he
evidence was relevant even if the defendant was unaware of
the deceased’s violent character.”); Fry v. State, 915 S.W.2d
at 560 (“[S]uch evidence is admissible whether or not the
defendant was aware of the victim’s violent disposition.”)
Fortunately, the Court of Criminal Appeals was asked to
review the Court of Appeals’ decision in Hayes. Review was
specifically granted on whether the first aggressor theory
requires that the prior bad acts implicated the accused.
Hayes, 161 S.W.3d at 507. Also fortunate is the remark by
the Court of Criminal Appeals that its prior holdings on
this topic “[do] not require that a defendant have been
‘implicated’ by the victim’s prior bad act before such evidence
can be admissible[.]” Id. at 509. Somewhat less fortunate for
criminal defense lawyers and their clients is that this remark,
while encouraging, appears to have been merely dictum
as the Court of Criminal Appeals went on in that opinion
to dodge the issue as moot and affirm the judgment of the
Court of Appeals. See id. Whatever the precedential status
of the intermediate appellate decision in Hayes, you need to
know it is out there, know that it is the only case of its kind,
and know that prosecutors will cling to it in their attempts
to keep your evidence out.
(iv) An “Ambiguous” Act of Aggression Required?
A significant restraint on your ability to introduce prior bad
acts under a first aggressor theory lies in the requirement
that, before you may delve into specific misdeeds by the
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deceased, there must first be “some evidence of aggression”
by the deceased during the acts that gave rise to his death.
Torres v. State, 117 S.W.3d at 895. Sounds easy enough, right?
Not so fast. In a recent decision from the Fort Worth Court
of Appeals, the court held if an accused wants to rely on first
aggressor to admit prior violent acts of the deceased, the
deceased’s aggressive act in the instant case must be only
“ambiguously aggressive,” not patently aggressive. Reyna
v. State, 99 S.W.3d 344, 347 (Tex. App.–Fort Worth 2003,
pet. ref ’d). The Court reasoned that if the deceased’s first
aggressive act was patently aggressive, then his conduct would
need no explaining, thereby rendering any attempt under first
aggressor to introduce specific bad acts the forbidden fruit
of the exclusionary language in Rule 404(b). Id.
This logic seems like a dare. It plays out like this: A defendant
in a murder trial relies on self-defense; he puts on good
evidence of aggression by the accused, something solid like
flashing a gun. Id. Then, because he has put on that evidence,
he is forbidden from eliciting evidence of which he had no
personal knowledge regarding the prior violent acts of the
accused. The faulty premise in all this is the concept that
just because the defendant has testified or otherwise elicited
evidence of a patently aggressive act, the jury will believe his
story about that act and say, “Well, that’s that.” On to whether
to whether the defendant’s response was proportionate.
			
In reality, the jury is free to believe or disbelieve evidence
about the deceased’s act of aggression, and they are more
likely to believe it if they hear the first aggressor evidence.
See Saxton, 804 S.W.2d at 914 (“[C]redibility determination
of such evidence is solely within the jury’s province and the
jury is free to accept or reject the defensive evidence.”) The
jury could just as easily disbelieve the evidence concerning the
deceased’s aggressive act and decide instead that the accused
was the first aggressor. Then you are suddenly spirited into
the bizarre world of “provoking the difficulty” and all its odd
judicial children.
		
Currently, Reyna has only been followed in Fort Worth, as
opposed to the statewide authority for the proper predicate
for cases involving first aggressor which is Torres, 117 S.W.3d
891. Torres mentions that ambiguously aggressive acts may
give rise to the introduction of other bad acts, but does not
appear to limit this application only to “ambiguous” acts. Mai
v. State, 189 S.W.3d 316 (Tex. App.–Fort Worth 2006, pet.
ref ’d). Should Reyna and Mai ever clear the cattleguard of
the Fort Worth Stockyard’s, they threaten to stampede the
accused’s right to introduce evidence to support his claim
that the deceased was the first aggressor. Be aware that
these rulings are out there, and if the judge shuts you down
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(v) Beware of the Concession
Somewhat in line with Reyna’s aberrant holding is a Houston
Court of Appeals’ decision in Ceasar v. State, 939 S.W.2d
778 (Tex. App.–Houston [14th Dist.] 1997, pet. ref ’d). The
Ceasar court held that when there is no contested issue as to
who was the first aggressor, then no specific bad act evidence
under first aggressor is allowed. Id. at 779. In that case, the
court noted that the State had “expressly conceded that [the
deceased] was the first aggressor.” Id. One wonders how this
concession occurred: Was it a stipulation offered and received
into evidence and read to the jury? Just know that if you see
the prosecutor in some form “conceding” to the judge that
the deceased was the first aggressor, s/he is not benevolently
relieving you of part of your burden; s/he are setting you up.
As always, if it seems too good to be true, it probably is.
		
If the State convinces the court that, under Ceasar, there is no
dispute as to who the first aggressor was and that your bad act
evidence should therefore be excluded, make them stipulate
in front of the jury that the victim was the first aggressor. Do
not let them have their cake and eat it, too. Then, after having
made an offer of proof on all your first aggressor evidence
of which your client need not have had personal knowledge,
see what you can get in under reasonableness if there are bad
acts your client heard or otherwise knew about.

Making the Jury Hate the Deceased (Tastefully)
Now that you know the relevant law concerning admissibility
of this type of evidence, it is time to examine the various ways
this evidence may arise at trial.
A. Repeat after Me: SPECIFIC BAD ACT S ARE
ADMISSIBLE!
Whether you are proceeding under either the reasonableness
theory or the first aggressor theory, it is imperative to
remember that, assuming the applicable predicate has been
met, you can and should ALWAYS teach the jury about the
deceased and his life by showing them his specific prior,
violent acts. Torres instructs that “Specific acts of violence
may be introduced to demonstrate the reasonableness
of the defendant’s fear of danger or to demonstrate that
the deceased was the first aggressor.” 117 S.W.3d at 894.
Confusion seems to abound on this issue: For some reason,
most practitioners, well-versed in Texas Rule of Evidence
405(a)-(b), tend to believe they are limited to opinion or

reputation evidence concerning the deceased. Fortunately,
this specific issue was specifically litigated in Tate, 981 S.W.2d
189, wherein the Court of Criminal Appeals addressed the
apparent conflict between Rule 405(a)’s mandate that bad
character be introduced only through reputation and opinion
and the Dempsey family creed that specific acts are admissible
under reasonableness or first aggressor. Id. at 191-93. The
Tate court noted the conflict, but went on to hold that, for
these applications, Rule 404(b) and the Dempsey line of cases
allow the specific bad acts, despite the language of Rule 405.
Id. at 193.
		
The moral to this part of the story: When you have a client
accused of murder and he is claiming self-defense, forget
everything you ever learned about the statutory limitations
on the introduction of specific bad acts, at least so far as those
limitations might apply to the bad acts of the deceased. The
path has been cleared for those bad acts to be admitted, and
you should vigorously admit them, assuming you have laid
the requisite predicates. Indeed, your failure to introduce
specific acts of violence when they exist may result in a
finding that you rendered ineffective assistance of counsel. See
Smith v. Dretke, 417 F.3d 438, 441-43 (5th Cir. 2005) (noting
a first aggressor case in which defense counsel failed to offer
evidence of specific acts, “failed to achieve a rudimentary
understanding of the well-settled law of self-defense in Texas,”
and “neglected the central issue in his client’s case.”)
(i) Form a Line to the Right
The best way to get these specific bad acts before the jury is
through live testimony from witnesses to such acts. As the
French philosopher Albert Camus noted, “Life is a sum of
all our choices.” Let the jury hear from these witnesses and
then add up the deceased’s choices. Get an investigator, if
resources permit, to locate witnesses from the deceased’s
prior charges or uncharged conduct. Hit the street and
ask around yourself. If he was young when he was killed,
subpoena his high school records, which — if you have ever
done so in a case like this, you will know — may very well
prove that teenage indiscretions often do become a part of
your “permanent record.” Ex- spouses and former significant
others are usually a wealth of negative information about the
deceased. Whomever you choose to have do this work for
you, make sure he investigates the criminal history of these
potential witnesses on publicdata.com or some other criminal
history database. There is nothing worse than calling one of
these folks to the stand in order to blast the deceased only
to learn on cross that the witness’ criminal history is at least
as bad, if not worse, than that of the deceased.
Of course, there is always the option of having your client
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on first aggressor, and if your client knows about the prior
bad act, try to go with the reasonableness argument that has
been decidedly less litigated in this respect regarding the
ambiguity of the act.
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testify as to the specific violent acts of the deceased. As
discussed earlier, if yours is a self-defense case, your client
will probably have to testify anyway in order to sell your
theory to the jury, or so conventional wisdom holds. If you do
decide to put your client on the stand, consider reserving the
portion in which he will recite the laundry list of violent acts
— assuming you have laid the appropriate predicate — until
the end: Do not allow those sweet, juicy details to get lost in
the middle of your client’s testimony.
		
B. It’s My Opinion and It’s a Good One
Even though specific bad acts are admissible and are better,
more persuasive proof, you may want to also pose an opinion
or reputation question to someone who is familiar with
the deceased’s character for violence. Tex. R. Evid. 405. A
particularly effective witness for this purpose might be the
police investigator who collected the evidence against your
client. This usually only works well in small town cases where,
often times, the police tend to know the neighborhood thugs
quite well. If you know the investigator has some knowledge
of the deceased (perhaps he arrested him in the past), give the
State the unwelcome surprise of turning their witness into a
reputation or opinion witness regarding the deceased.
		
However, be careful here: Unless you have a chance to speak
with the investigator ahead of time, this might be a little risky
as you never know what answer the investigator may give.
Even if you cannot, or choose not to, call the investigator,
there may well be others in the community who are aware
of the deceased’s bad reputation or who have a negative
opinion of him. A family member can be particularly effective,
assuming you can find one willing to get onboard. Remember
if you are asking opinion or reputation questions, you will
be limited to questions pertaining to the accused’s violent or
dangerous nature. See Tate v. State, 981 S.W.2d at 192.
		
C. Certified Copies
If you should be so lucky, there may be legal documents on
file pertaining to the deceased and what sort of life he led.
Get copies of any such documents, have them certified, and
pay close attention to those detailing crimes of violence.
Admit the certified copies into evidence under Texas Rule
of Evidence 902. And when you are gathering these certified
documents for admission, do not limit yourself to cases in
which the deceased was finally convicted within the last 10
years. See Ceasar, 939 S.W.2d at 779 (upholding denial of
accused’s attempt to introduce records of deceased’s deferred
adjudication, but only because proper predicate had not been
met). You are not in the impeachment world of Rule 609 and
thus nothing in the case law suggests you must adhere to the
limitations of Rule 609. After all, you are not attacking the
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credibility of the deceased; instead, you are trying to show
that his bad acts either affected your client’s mind set or that
those bad acts made it more likely that the deceased started
the trouble. The court records may also contain names of
former victims of the deceased whom you may call to testify
regarding specific bad acts.

This Is the End
Selling a jury on self-defense is a difficult proposition,
especially when there is a dead body involved. Luckily, the
deceased is often as violent, or even more violent, than the
accused. The Rules of Evidence and case law surrounding the
admission of bad character evidence by the deceased allow
you to exploit this fact of life. Do so relentlessly.
If it is a reasonableness defense, bring in every violent act of
which your client is aware, regardless of how your client may
have obtained such knowledge. If it is a first aggressor case,
admit everything under the sun, assuming you can meet the
predicate described in such cases as Torres and Reyna. If you
are not sure which type of case it is, or if it is a combination
of both types (as many are), get all possible scenarios lined up
and see how the judge rules. Object to the exclusion of any
of this type of evidence and make offers of proof. Whichever
type theory is in play, do not forget the specific acts! Turn
the case into a trial about the deceased and his choices as
opposed to a trial about your client.
Be prepared for Rules 402 and 403 objections to any of this
type of evidence you may offer. See Ceasar, 939 S.W.2d at
779. It seems that Rule 403 should rarely be a proper basis
for excluding otherwise admissible reasonableness or first
aggressor evidence. Your client is on trial for his life, and this
type of evidence goes right to the heart of the matter: The
deceased just deserved killing.
endnotes

1
2

3 William Blackstone, Commentaries *4
One may also resort to deadly force to prevent the commission of
several enumerated felonies. See Tex. R. Evid. 9.32(a)(3)(B).
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3. the possibility of danger to the police officers
guarding the site of contraband while a search warrant is sought;
4. information indicating that the possessors of the
contraband are aware that the police are on their
trail; and
5. the ready destructibility of the contraband and the
knowledge that efforts to dispose of [contraband]
									
and to escape are characteristic behavior of persons
engaged in the [contraband] traffic.
								
Id. at 720 (citations omitted). Exigent circumstances
may not consist of the likely consequences of the
government’s own actions or inactions. Vega, 221
							
F.3d at 798-99. In determining whether officers create an exigency, this Court focuses on the ‘reasonableness of the officers’ investigative tactics leading
up to the warrantless entry.’ Jones, 239 F.3d at 720
(quoting United States v. Blount, 123 F.3d 831, 838
(5th Cir.1997)).
***
The district court found exigent circumstances and
rejected Gomez-Moreno’s argument that the officers created them. Specifically, the district court
concluded that exigent circumstances arose when
the man exited the back door of the front house, saw
the officers, and ran back inside. According to the
district court, it was this situation, when coupled
with the anonymous tip, the activities detected
during surveillance, and the people that the officers
saw through the window in the back house, that
created probable cause and exigent circumstances.
The district court concluded that these exigent
circumstances permitted the officers to secure the
house to protect their safety and the safety of those
inside.
Not so fast. Reviewing the district court’s holding
for clear error, we are ‘left with a firm and definite
conviction that a mistake has been committed.’ …
Here, the officers’ ‘knock-and-talk’ strategy failed. In
the first place, the officers improperly executed the
‘knock-and-talk’ strategy, and secondly, the ‘knockand-talk’ did not result in someone voluntarily coming to the door. The purpose of a ‘knock-and-talk’ is
not to create a show of force, nor to make demands
on occupants, nor to raid a residence. Instead, the
purpose of a ‘knock-and-talk’ approach is to make
investigatory inquiry or, if officers reasonably suspect criminal activity, to gain the occupants’ consent
to search. Jones, 239 F.3d at 720. Here, the officers did
not engage in a proper ‘knock-and-talk’ but instead
created a show of force when 10 to 12 armed officers
met at the park, drove to the residence, and formed

two groups — one for each of the two houses — with
a helicopter hovering overhead and several officers
remaining in the general area surrounding the two
houses. When no one responded to the officers’
knocking, the officers impermissibly checked the
knob on the door to the front house to determine if it
would open, and simultaneously, at the back house,
announced their presence while demanding that the
occupants open the door. When officers demand
entry into a home without a warrant, they have gone
beyond the reasonable ‘knock-and-talk’ strategy of
investigation. To have conducted a valid, reasonable
‘knock-and-talk,’ the officers could have knocked
on the front door to the front house and awaited
a response; they might have then knocked on the
back door or the door to the back house. When
no one answered, the officers should have ended
the ‘knock-and-talk’ and changed their strategy by
retreating cautiously, seeking a search warrant, or
conducting further surveillance. Here, however, the
officers made a show of force, demanded entrance,
and raided the residence, all in the name of a ‘knockand-talk.’ The officers’ ‘knock-and-talk’ strategy was
unreasonable, and accordingly, the officers created
the exigent circumstances.
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The district court erred in finding that exigent circumstances justified entry into the front house when
the man exited the back door to the front house, saw
the officers, and ran back into the house. According
to the officers, they followed the man into the house
because they needed to surprise the occupants and
any potential armed smugglers to divert a possible
shoot-out. This argument fails because the officers
had already lost any element of surprise when they
announced their presence, knocked on the doors,
and demanded entry.
***
Therefore, we hold that exigent circumstances did
not justify the initial raid into and the warrantless
search of Gomez-Moreno’s residence, and, that the
raid and search violated Gomez-Moreno’s Fourth
Amendment rights.
Gomez-Moreno is, of course, the exception rather than the
rule. In most cases, the government is going to prevail on
an exigent circumstances argument in a case arising out of
a game of knock-and-talk. My concern about the holding in
Gomez-Moreno is that an en banc review could well result in
an opposite result and say affirmed rather than reversed.
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Rebuttal Article to William Lee Hon’s
Texas State Bar Journal Article Entitled
“Claims of Mental Retardation In Capital Litigation”
by Philip Wischkaemper, Michael Charlton, Edward Polloway, James Patton and Marc Tassé

Every court that has attempted to resolve this issue has
used, as its starting point, the guidelines of the American
Association of Mental Retardation (AAMR). In Penry v.
Lynaugh, the United States Supreme Court noted that the
AAMR is “the country’s oldest and largest organization of
professionals working with the mentally retarded” and relied
on both AAMR and the American Psychiatric Association
(APA) in its discussion of retardation. 492 U.S. 302, 335
(1989).1 But despite such recognition of the AAMR and APA,
Texas courts — largely at the urging of prosecutors with
mindsets similar to Hon’s — have done very little to adopt
or advance these standards.
Our disagreement with Hon lies largely in four of his main
points:
(1) that there exists a disagreement in the national
consensus about who might be mentally retarded;

for the defense

be subject to execution, but rather, is based upon the fact
that the standards of the AAMR represent the floor for such
an inquiry. Atkins sets a constitutional threshold for mental
retardation: All defendants who “fall within the range of
mentally retarded offenders about whom there is a national
consensus” are exempt from execution. Atkins, 536 U.S. at
317 n. 22.
While states and lower federal courts may adopt minor
differences in the definition of mental retardation, the Atkins
court held “they cannot adopt a definition that encompasses a
smaller group of defendants, nor fail to protect any individuals
who have mental retardation under the definition embodied
in the national consensus.” James W. Ellis, Mental Retardation
and the Death penalty: A Guide to State Legislative Issues, 27
Mental and Physical Disability L. Rep. 11 (ABA 2003).
That national consensus is derived from and reflected in the
clinical definitions of the American Association on Mental
Retardation (as of January 1, 2007, renamed “American
Association on Intellectual and Developmental Disabilities”,
but, for purposes of clarity, referred to herein as “AAMR”)
and the American Psychiatric Association. Those offenders
who meet this clinical definition fall within the national
consensus.2 In other words, the AAMR definition is not the
starting point for determining a national consensus about
which of those persons with mental retardation should be
exempt; rather, it is the floor below which state and federal
courts may not go. While the states are free to adopt a more
inclusive approach to the definition of mental retardation,
they may not adopt a more restrictive one.

We address each of these points below.

In this context, the reliance by Texas courts and Hon on
Ex parte Briseno is misplaced due to scientific reasons. 135
S.W.3d 1 (Tex.Crim.App. 2004). In Briseno, the Court posited
the notion that most Texans would agree that John Steinbeck’s
“Lennie” should be exempt from the death penalty: Does
such a consensus also mean that most Texans would agree
a finding of mental retardation somehow makes a person
less morally culpable than an individual who barely failed
to meet an expert’s definition of “mentally retarded.” John
Steinbeck, Of Mice and Men (1937). This position ignores
the dictate of Atkins. 536 U.S. at 317. Whatever the perceived
justice of drawing the line, that line has been established by
the Supreme Court and below this line courts and prosecutors
should not tread.

What is clear to us, as well as to most experts, is the fact
that the national consensus against the execution of persons
who are mentally retarded is not based upon whether there
are mentally retarded persons in the criminal justice system
who — in spite of their mental state — should nevertheless

Whatever else may be said about the definition of mental
retardation, anyone who is mentally retarded — regardless of
the given level of such retardation — has a serious impairment
in intellectual functioning. The definition of mental
retardation encompasses approximately the bottom two

(2) that the assessment of intellectual functioning or
IQ is rendered less reliable because of a subjects’ social,
cultural, or educational background;
(3) that the facts of the particular crime are determinative
or even relevant to the issue; and
(4) that the assessment of adaptive deficits must focus
on what the individual can do as opposed to what the
person is unable to do.
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n the September, 2006 issue of the Texas Bar
Journal, in an article entitled, “Claims of Mental
Retardation in Capital Litigation,” Lee Hon
presented a view of mental retardation that is
virtually unsupported by either relevant scientific
proof or the United State’s Supreme Court decision
in Atkins v. Virginia, 536 U.S. 304 (2002). There is much
about Atkins that remains controversial, but if persons
who are mentally retarded are to remain exempt from the
death penalty, the only criteria that should apply are those
supported by reputable scientific proof as opposed to value
judgments having no bearing on this question of life and
death. Id.
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percent of this country’s population in terms of intellectual
functioning and adaptive skills. The AAMR notes even
mild mental retardation is a “condition that represents [a]
considerable disadvantage.” Mental Retardation, Definition,
Classification, and Systems of Support, P. 26 (AAMR 2002). It
is not a transitory disorder, though persons who are mentally
retarded may, over time and with effective training, be able
to live independently without the need of extensive social
support systems. To suggest otherwise ignores the nature
and impacts of this disability.
From the AAMR’s definition, however, flows a great many
misconceptions about mental retardation as reflected in Hon’s
article. This brings us to our second key point of disagreement
with Hon wherein he insists that defense experts place too
much emphasis on IQ scores, suggesting that such scores
are not reliable because of the influence of social, cultural,
and educational factors and arguing that factors such as
inattentiveness and malingering can “profoundly impact
a person’s IQ scores.” William Lee Hon, Claims of Mental
Retardation in Capital Litigation, Texas Bar Journal ,
Sept. 2006, at 743.
While it certainly may be said that many experts in the
field of psychological evaluation urge less reliance on
intellectual assessment and virtually all such experts concur
that certain variables may influence obtained scores, it is
the considered judgment of most in this profession that
reliance on a general functioning IQ score as a measure of
human intelligence remains a key indicator — especially
since the definition requires such an assessment as one of
the three determinative prongs of mental retardation. Given
that multiple assessments of intellectual functioning are
administered over time and that any definition of mental
retardation also requires the existence of adaptive deficits
manifested before the age of eighteen, there is more than
sufficient opportunity to corroborate the validity of any
individual’s intellectual assessment.
Furthermore, Hon also raises the question as to the impact
various factors have on the validity of a mental retardation
assessment, and thus, any diagnosis of mental retardation.
There are, indeed, risk factors for mental retardation
that derive from the biomedical, social, behavioral, and
educational domains and that interact across time, including
the subject’s life as well as across generations. Any one
factor, or a multiple of these factors, may well impact an
individual’s mental retardation. While etiology might have
some relevance for purposes of determining a support system,
it has limited relevance in diagnosis. “Mental retardation is
a disability characterized by impaired functioning … Any
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risk factor causes mental retardation only when it results
in impaired functioning sufficient to meet the criteria for
diagnosis.” Mental Retardation, Definition, Classification,
and Systems of Support at 126. In short, a finding that
intellectual functioning (i.e., an IQ test) may be influenced
by social, cultural, and educational forces is, in the scientific
community, essentially a statement that these factors also can
result in retardation. These factors do not, however, serve as
a basis for negating mental retardation.
Clearly, external factors can affect performance in any
intellectual assessment and, for these reasons, the AAMR
insists that any such assessment is a task that requires
specialized professional training. “Assessment data should
be reported by an examiner(s) experienced with people who
have mental retardation [.]” Id. at 51. Assessing the effect of
these external issues and distinguishing them from the byproducts of the subject’s retardation requires the exercise of
clinical judgment, but this concept has a specialized meaning
in the field of mental retardation. In this field, it is a “special
type of judgment rooted in a high level of clinical expertise
and experience; it emerges from extensive data. It is based
on the clinician’s explicit training, direct experience with
people who have mental retardation and familiarity with
the person and the person’s environments.” Id. at 95. Most
forensic professionals do not have and/or cannot meet this
standard.
A clear example of the importance of this level of clinical
expertise relates to Hon’s example of malingering. Can a
person fake a bad score? Certainly, and, in the context of postAtkins claims, this can be a significant factor. However, mental
retardation can often be confused with malingering. Most
tests for malingering specifically caution against their use with
persons with mental retardation. Mississippi requires that all
Atkins claimants be administered a Minnesota Multiphasic
Personality Inventory (MMPI) in order to detect malingering
— despite the fact that the MMPI carries a specific disclaimer
as to its reliability in this area.
Distinguishing between malingering and retardation is no
easy task, nor is distinguishing between retardation and
distraction or depression. Experienced clinical judgment
is often the only basis for making such a distinction and
such judgments are lacking in most of Texas’ Atkins claims.
Moreover, and ironically in terms of Hon’s point here, most
professionals in the mental retardation field concur that the
more significant problem is not malingering, that is, the
concept of “the cloak of competence.”
Hon argues that a thorough investigation into a defendant’s
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Assumption 3: “With appropriate personalized supports
over a sustained period, the life functioning of the person
with mental retardation will generally improve.” This means
that if appropriate personalized supports are provided to
an individual with mental retardation, functioning will
improve. ... The important point is that the old stereotype that
people with mental retardation never improve is incorrect.
Improvement in functioning should be expected from
appropriate supports, except in rare cases.

This point brings us to our fourth concern with Hon’s
article — the issue of an accurate understanding and
interpretation of adaptive behavior and functioning. The
established definition of mental retardation requires that
there be significant limitations in at least one of the three
general domains of adaptive behavior: conceptual, social, or
practical. Mental Retardation, Definition, Classification, and
Systems of Support at 14, 74. Several assumptions are part of
the AAMR’s definition, and three of these assumptions are
directly relevant to our discussion here:

[T]he probability of a person having
significant deficits (2 SDs below the mean)
in two or in all three domains of adaptive
behavior is extremely low compared to
the probability of scoring two standard
deviations or below on only one domain. In
fact, simulations studies have demonstrated
that the probability of a person scoring
two standard deviations below the mean
on more than one domain would be so
low that almost no one with an IQ in the
upper mental retardation range would be
identified as having mental retardation
(citation omitted).

Assumption 1: “Limitations in present functioning must be
considered within the context of community environments
typical of the individual’s age peers and culture.” This
means that the standards against which the individual’s
functioning must be measured are typical community
based environments, not environments that are isolated
or segregated by ability. Typical community environments
include homes, neighborhoods, schools, businesses, and
other environments in which people of similar age ordinarily
live, play, work, and interact. The concept of age peers
should also include people of the same cultural or linguistic
background.
Assumption 2: “Within an individual, limitations often
coexist with strengths.” This means that people with mental
retardation are complex human beings who likely have
certain gifts as well as limitations. Like all people, they often
do some things better than other things. Individuals may
have capabilities and strengths that are independent of their
mental retardation. These may include strengths in social
or physical capabilities, strengths in adaptive skill areas, or
strengths is one aspect of an adaptive skill in which they
otherwise show an overall limitation.3

AAMR Manual, at pp. 8-9 (2002 ed).4
The AAMR addressed the issue of why a deficit in only one
area, conceptual, social, and practical skills, was necessary
for a mental retardation diagnosis:

AAMR Manual at 78.
In a recent publication, the AAMR addresses a difficult
diagnostic problem that can follow from the mix of strengths
and limitations in some people with mental retardation.
Robert L. Schalock, AAIDD’s User’s Guide: Mental
Retardation Definition, Classification and Systems
of Supports (10th ed. 2007). In populations of people with
mental retardation who have higher IQ’s (that is, in the 60s
or lower 70s but still low enough to meet the definition of
mental retardation), the pattern of anticipated strengths and
deficits in adaptive behavior can cause their limitations to
be overlooked:
These individuals, while meeting the three
criteria of MR/ID5 and thus fitting the
definition of a person with MR/ID, manifest
subtle limitations that are frequently
difficult to detect, especially in academic
skills, planning, problem solving and
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life history is essential. We could not agree more with this
statement. But Hon suggests that it is important to examine
what he contends is a concept “some experts” refer to as
“criminal adaptive functioning” or “street smarts.” Hon,
supra, at 744. Hon further suggests that evidence of a
“planned, premeditated crime” or “evidence of independent
functioning in society” negates a claim of retardation. Id.
With this assertion, we could not disagree more as this
assertion takes the consideration of mental retardation out of
its broad context and attempts to define it through too narrow
a focus — as limited as a single life event. This assertion
also relies on a concept — “criminal adaptive functioning”
— that is unrecognized by professionals in the field of mental
retardation other than apparently by “some experts” to which
Hon vaguely refers.
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decision making, and social understanding
and judgment. These limitations are
frequently overlooked or not identified.
AAIDD’s User’s Guide at 23. People with mental retardation
who find themselves in the criminal justice system often fall
into this category:
[I]n the criminal justice system, some
criminal defendants fall at the upper end
of the MR/ID severity continuum (that is,
persons with mental retardation who have
a higher IQ) and frequently present a mixed
competence profile. They typically have a
history of academic failure and marginal
social and vocational skills.
AAIDD’s User’s Guide at 25 (citations omitted).
Accordingly, the assessment of people with IQ’s in the upper
range of mental retardation must be assessed carefully for
limitations — and critically, their strengths must not cause
the examiner to ignore limitations that are significant. As
explained by Professor James Ellis, a past president of the
AAMR, any diagnostic methodology that focuses only on a
person’s strengths in adaptive behavior, ignores their deficits
or limitations, and rules out mental retardation on this basis,
is flawed:
The focus in evaluations (and ultimately
adjudications) under the adaptive prong
must remain focused on the individual’s
limitations, rather than any skills he
or she may also possess. AAMR and
other clinical experts emphasize that the
presence of skills cannot preclude the
appropriate diagnosis of mental retardation.
In the most recent edition [of the AAMR
diagnostic manual], the definition of mental
retardation is prominently accompanied by
the admonition that “Within an individual,
limitations often coexist with strengths.”
AAMR, Mental Retardation (2002) ... at
1 (emphasis supplied). Accord AAMR,
Mental Retardation (1992) ... at 1 (“Specific
adaptive limitations often coexist with
strengths in other adaptive skills or other
personal capabilities.”). The skills possessed
by individuals with mental retardation vary
considerably, and the fact that an individual
possesses one or more that might be
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thought by some laypersons as inconsistent
with the diagnosis (such as holding a menial
job, or using public transportation) cannot
be taken as disqualifying. The sole purpose
of the adaptive prong of the definition for
the criminal justice system is to ascertain
that the measured intellectual impairment
has had real-life consequences. Thus, the
presence of confirming deficits must be the
diagnostician’s focus.
Ellis, supra, 27 Mental and Physical Disability Law
Reporter 11, at 13 n.29.
In short, what Hon suggests as the appropriate standard
for evaluating adaptive deficits in mental retardation has
no scientific basis and is actually contrary to the accepted
standards in the relevant professional community. All those
who have worked with persons with mental retardation
have seen surprising abilities. In Tarrant County, there is
a program that affords persons with mental retardation
the opportunity to build and repair computers. Texas ARC
has developed a training program that allows persons with
mental retardation to travel to Austin in order to visit their
legislators and to communicate their concerns and issues.
Persons with mental retardation have been known to drive a
car flawlessly and find their way across complex city layouts.
The list of strengths and abilities is endless. Participation in
programs such as these certainly does not mean that the
participants are not mentally retarded. The deficits that they
coincidentally do have are significant and their deficits will
always be limiting.
In his last point, Hon’s suggested analysis focuses on the
wrong age span. A diagnosis of mental retardation focuses
on that person’s deficits existing before the age of 18, not on
issues or strengths that arise later in life. It is a focus on the
subject’s typical behaviors in the community in which he
usually lives, not on his best abilities in the structured setting
like that of a penitentiary.
There is a great deal of room for controversy and argument
in the claims of retardation but these issues should be
resolved within the context of the appropriate science and
not premised upon misconceptions and stereoptypes. Hon
does a great disservice by exploiting such misconceptions
and stereoptypes.
endnotes
1 Penry is not the Court’s only adoption of the AAMR guidelines. See
Heller v. Doe, 509 U.S. 312, 321-22 (1993)(referring to the AAMR
and APA definitions discussing the nature of mental retardation);
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Peggy Tobolowsky, Atkins Aftermath: Identifying Mentally Retarded
Offender and Excluding Them from Execution, 30 Journal of
Legislation 77, 89 (2003).

3

Toblowsky notes that “one of the key assumptions to be utilized in
the application of the AAMR’s mental retardation definition [is]
that limitations often coexist with strengths within an individual.
Therefore, the presence of a strength in a particular area does not
negate the coexistence of a limitation in another area of sufficient
significance to establish the adaptive behavior component of the
mental retardation definition.” (emphasis added). Tobolowsky at
97.
The APA’s DSM-IV-TR notes the same phenomenon of improvement:

4

Mild Mental Retardation is roughly equivalent
to what used to be referred to as the educational
category of “educable.” This group constitutes the
largest segment (about 85 percent) of those with
the disorder. As a group, people with this level of
Mental Retardation typically develop social and
communication skills during the preschool years
(ages 0-5 years), have minimal impairment in sensorimotor areas, and often are not distinguishable
from children without Mental Retardation until
a later age. By their late teens, they can acquire
academic skills up to approximately the sixth grade
level. During their adult years, they usually achieve
social and vocational skills adequate for minimum
self-support, but may need supervision, guidance,
and assistance, especially when under unusual
social and economic stress. With appropriate supports, individuals with Mild Mental Retardation
can usually live successfully in the community,
either independently or in supervised settings.
DSM-IV-TR, p. 43.
5

This article was originally submitted to the Texas Bar Journal
for publication. On April 2, 2007, the authors were notified
that the State Bar’s editorial board had refused to publish
their article.
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City of Cleburne v. Cleburne Living Center, 473 U.S. 432, 442 n. 9
(1985) (referring to the AAMR definition). See also Morris v. Dretke,
413 F.3d 484 (5th Cir. 2005).
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CAUSE NO. 00000
STATE OF TEXAS				
§			
IN THE DISTRICT COURT
						
§
VS.						
§			
ECTOR COUNTY, TEXAS
						
§
JOE BLOW					
§			
_______ JUDICIAL DISTRICT
		
EX PARTE MOTION FOR FUNDING FOR EXPERT ON PREDICTIVE FACTORS CONCERNING
WHETHER THERE IS A PROBABILITY THAT THE DEFENDANT WOULD COMMIT
FUTURE CRIMINAL ACTS AND EVALUATION OF MITIGATING EVIDENCE
TO THE HONORABLE JUDGE OF SAID COURT:
COMES NOW, JOE BLOW, Defendant in the above entitled and numbered cause, by and through his attorney
of record, YOUNG LAWYER, and pursuant to the Fifth, Sixth, Eighth and Fourteenth Amendments to the United
States Constitution, Article I, Sections 3, 10, 13 and 19 of the Texas Constitution, and Article 26.052(f ), Texas Code of
Criminal Procedure and moves this Court for necessary funding to investigate potential defenses as to guilt/innocence
and, if necessary, punishment and mitigation. In support of his motion, the Defendant will show as follows:
I.
The Defendant has been indicted by the Ector County Grand Jury for Capital Murder.
The State is seeking the death penalty. The Eighth Amendment requires a greater degree of accuracy, fact
finding and procedural protections than would be true in a noncapital case.
The Defendant has been certified by this Court as indigent.
Without the requested funds, Defendant will be denied the effective assistance of counsel.
II.
The assistance of the requested forensic psychologist is essential in evaluating the Defendant and the
circumstances of this case as to the special issue of whether there is a probability that the Defendant would commit
future criminal acts of violence that would constitute a continuing threat to society. The requested expert would provide
the defense and the jury herein with risk assessment tools in evaluating future dangerousness, diagnostic errors and
standards in the field of future risk assessments, inmates convicted of capital murder and their characteristics and
adjustment during confinement in the general prison population, actuarial models for assessment of future violence
and prison violence risks, antisocial disorders and the effect on assessment of future dangerousness, the influence of the
choice of measurement tools on the issue of future dangerousness and the correlation of violence involving incarcerated
inmates convicted of capital murder and inmates convicted of other offenses.
III.
The requested forensic psychologist will provide valuable assistance to the mitigation specialist appointed
herein in evaluating, presenting and coordinating the mitigation evidence gathered herein. The expert will assist in
presenting this evidence to the jury, if necessary, in a coherent, understandable format.

M

IV.
The requested funding will provide the defense with an essential expert to defend against the indicted offense
and the death penalty sought by the State of Texas. Defendant is entitled to such expert assistance upon a threshold
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VI.
Defendant respectfully requests that the Court enter an Order herein specifically naming the requested expert
herein, approving his or her hourly rate and authorizing payment up to the amount as requested.
VII.
This Motion is made Ex Parte pursuant to Article 26.052(f ), Texas Code of Criminal Procedure. Therefore,
Defendant requests that this Motion and any Order pertaining thereto be placed in an envelope in the Court’s file or
elsewhere with the following language on said envelope:
THIS ORDER, AND THE DEFENDANT’S EX PARTE MOTION FOR FUNDING, SHALL BE SEALED
IN THE RECORD AND PLACED IN AN ENVELOPE IN THE RECORD AND SHALL BE SEEN BY
AND DISTRIBUTED TO DEFENSE COUNSEL AND THIS COURT ONLY.
WHEREFORE, PREMISES CONSIDERED, the Defendant prays that this Court grant the foregoing Motion,
appoint the expert requested, approve the funding requested for said expert, Order the Motion and Order be sealed
and for such other and further relief to which Defendant may be entitled.
							
							
Respectfully submitted,
							
							
							
							
							
							
							

______________________________
YOUNG LAWYER
1 State Street
Odessa, Texas 00000
(000) 000-0000
State Bar No. 00000000
ATTORNEY FOR DEFENDANT

CERTIFICATE OF SERVICE

M

I hereby certify that on this the _______ day of ____________________, 2007, a copy of the attached Motion
has been presented, Ex Parte, to the Court. A copy was not furnished to the Office of the District Attorney.
									
						

______________________________
YOUNG LAWYER
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showing that the assistance sought is likely to result in relevant, admissible evidence. Ake v. Oklahoma, 470 U.S. 68,
105 S. Ct. 1087, 84 L. Ed. 2d 53 (1985); DeFreece v. State, 848 S.W. 2d 150 (Tex.Crim.App. 1993); Article 26.052(f ), Texas
Code of Criminal Procedure.
V.
Defendant requests the appointment of Dr. Stay Alive as the expert requested herein. Dr. Alive’s curriculum
vitae is attached hereto and incorporated herein. The estimated fee requested to be approved is $6000.00

may 2007

may 2007

Significant Decisions Report
SUPREME COURT
As of this writing, the Supreme Court has not handed down a criminal case. Here
are some cert. grants of interest to criminal defense attorneys.
Cert. to 9th Circuit:
Uttecht v. Brown, cert. granted, __U.S.__, 127 S. Ct. 1055, 166 L.Ed 2d 797 (2007) (granting cert. to Brown v. Lambert, 451 F.3d 946 (9th Cir. 2006))
:: Cynthia Hampton

:: Tim Crooks

Issue: In light of Wainwright v. Witt, 469 U.S. 412 (1985), and Darden v. Wainwright,
477 U.S. 168 (1986) (which hold that a federal habeas court must review deferentially a state trial judge’s determination that a potential capital juror’s views
on the death penalty would substantially impair his or her ability to follow the
law and perform the duties of a juror), did the 9th Circuit err by not deferring to
the trial judge’s observations and by not applying the statutory presumption of
correctness, when the 9th Circuit found that the state court’s decision to remove
a juror was contrary to clearly established federal law, thus warranting federal
habeas relief?
Cert. to California Supreme Court
Brendlin v. California, cert. granted, __U.S.__, 127 S. Ct. 1145, 166 L.Ed. 2d 910 (2007)
(granting cert. to People v. Brendlin, 136 P.3d 845 (Cal. 2006))
Issue: Is a passenger in a vehicle subject to a traffic stop thereby “detained” for purposes
of the Fourth Amendment, thus allowing the passenger to contest the legality of
the traffic stop?
Cert. to 7th Circuit
Logan v. United States, cert. granted, __U.S.__, 127 S. Ct. 1251, 167 L. Ed 2d 72 (2007)
(granting cert. to United States v. Logan, 453 F.3d 804 (7th Cir. 2006))

:: Bryan Owens
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Issue: Does the “civil rights restored” provision of 18 U.S.C. §921(a)(20) apply to a conviction for which the defendant was never deprived of his civil rights, thereby
precluding such a conviction from being counted as a predicate offense under
the Armed Career Criminal Act, 18 U.S.C. §924(e)(1)?
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Issue: Does mere receipt of an unloaded firearm as payment
for drugs constitute “use” of the firearm during and in
relation to a drug trafficking offense within the meaning of 18 U.S.C. §924(c)(1)(A) and Bailey v. United
States, 516 U.S. 137 (1995)?
FIFTH CIRCUIT
“Safety valve” debriefing did not violate the Confrontation Clause
United States v. Acosta, 475 F.3d 677 (5th Cir. 2007)
Government’s questioning of cooperating witness about
his prior statements (at his guilty plea and his “safety valve”
debriefing) did not, on plain-error review, violate defendant’s
Sixth Amendment right to cross-examination where (1) witness admitted making the statements and thus could be crossexamined effectively, (2) witness answered several questions
at trial as to which he could be cross-examined, (3) defendant
could, and did, impeach witness about his motives in making
the prior statements or discredit his testimony by attacking
his perceptions during the offense, and (4) witness answered
every question he was asked on cross-examination; there
was also no Sixth Amendment error in admitting witness’s
written “safety valve” statement; the Confrontation Clause
does not bar the use of testimonial statements for purposes
other than establishing the truth of the matter asserted;
the district court admitted the statement only to show that
witness’s trial testimony was not a recent fabrication and
demonstrated prior inconsistent statements concerning the
questions witness refused to answer, and the district court
gave an adequate limiting instruction to that effect; in any
event, the admission of the “safety valve” statement was
invited by defendant; finally, police officer’s recounting of
statements made by witness during “safety valve” debriefing
did not violate the Confrontation Clause because witness was
available for cross-examination on that statement; finally,
defendant opened the door to that testimony’s coming in to
rebut charges of recent fabrication by the witness.
Officer’s out-of-court statement violated right of confontation, and error was harmful
United States v. Rodriguez-Martinez, 480 F.3d 303, (5th Cir.
2007)
In prosecution for possession of cocaine with intent to
distribute, defendant’s Sixth Amendment right to confront

and cross-examine witnesses was violated when the district court admitted, through a testifying police officer, an
informant’s out-of-court identification of defendant as the
person with whom he had arranged the drug deal; moreover,
this violation was not harmless beyond a reasonable doubt;
the informant’s out-of-court identification of defendant was
particularly important to the government’s case against
defendant because the other evidence was consistent with
the defense theory that someone else was the drug source;
accordingly, the 5th Circuit vacated the defendant’s conviction and remanded for a new trial.
On resentencing in light of Booker, district court may
reconsider relevant conduct
United States v. Elizondo, 475 F.3d 692 (5th Cir. 2007)
Where 5th Circuit had previously remanded defendant’s
case “for resentencing in accordance with [United States
v.] Booker[, 543 U.S. 220 (2005),” the mandate rule did not
prevent district court, on resentencing, from (re)considering
defendant’s relevant conduct under the Sentencing Guidelines; resentencing “in accordance with Booker” encompassed
a (re)consideration of defendant’s relevant conduct, because
sentencing under the Guidelines, even after Booker, requires
a consideration of the defendant’s relevant conduct; however,
district court did err on the merits of its relevant conduct
consideration because it erroneously considered itself bound
by the facts as recited by the 5th Circuit in its first opinion
with respect to defendant’s sufficiency-of-the-evidence claim;
an appellate court evaluating the sufficiency of the evidence
does not determine what actually happened in a case, but
rather whether the evidence, taken in the light most favorable
to the government, was sufficient to support the verdict; for
sentencing, however, a court does not draw every reasonable
inference in favor of the government, so the appellate court’s
conclusions about the facts being sufficient to support the
verdict were not binding at the resentencing; accordingly,
the 5th Circuit again vacated the sentence and remanded
for resentencing; the district court did not, however, err in
refusing to revisit the restitution award; the remand for resentencing “in accordance with Booker” did not encompass
the restitution award, because the 5th Circuit has held that
Booker’s holding is inapplicable to awards of restitution under federal restitution statutes; the district court would have
exceeded its mandate if it changed the amount of restitution
on resentencing.
PSR rendered invalid because of reliance on unsworn
assertions by gov’t – resentencing ordered
United States v. Jones, 475 F.3d 701 (5th Cir. 2007)
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Cert. to 5th Circuit
Watson v. United States, cert. granted, __U.S.__, 127 S. Ct.
1371, 167 L.Ed 2d 158 (2007) (granting cert. to United States v.
Watson, 191 Fed. Appx. 326 (5th Cir. 2006) (unpublished))
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In sentencing defendants convicted of health care fraud
in violation of 18 U.S.C. §1347, district court reversibly erred
in calculating the applicable loss under USSG §2F1.1 (1997)
(now USSG §2B1.1); although the PSR usually provides a
sufficiently reliable basis for sentencing, here the defendants’
PSRs did not, because it drew only on unsworn assertions by
the government without an audit or independent analysis of
the facts underlying those assertions; because the PSRs were
not sufficiently reliable in and of themselves, and because
the government did not present any evidence to support the
PSRs, the district court’s reliance on the PSRs’ loss amounts
constituted an unreasonable calculation of the loss amount;
furthermore, defendants are, in fraud cases involving contracts, entitled to an offset of the loss amount for the value
of any services performed, but there was insufficient evidence in the record to support the district court’s valuation
of those services in this case; these errors likewise tainted
the district court’s restitution awards; accordingly, the 5th
Circuit vacated defendants’ sentences and restitution orders
and remanded for resentencing.
Upward departure held abuse of discretion
United States v. Rajwani, 476 F.3d 243 (5th Cir. 2007)
In sentencing defendant convicted of wire fraud, district
court reversibly erred in upwardly departing from a Guideline
range of 37 to 46 months up to a 120-month sentence; the
district court did not err in determining that the facts here
(particularly, the unusual vulnerability of the elderly female
victims and their emotional and financial suffering as a result
of the fraud) supported an upward departure; however, the
district court did abuse its discretion in the extent of the
departure here, because the defendant’s conduct and the
effect of that conduct on the victims were not significantly
beyond that which had already been taken into account in
calculating the applicable Guideline range; the sentence was
therefore unreasonable; accordingly, the 5th Circuit vacated
the sentence and remanded for resentencing, specially noting
that a sentence beyond twice the top of the Guideline range
(92 months) would fail reasonableness review under the facts
presented here.
Grant of relief based on Batson reversed
Moody v. Quarterman, 476 F.3d 260 (5th Cir. 2007)
Fifth Circuit reversed district court’s grant of habeas
relief based on claimed violation of Batson v. Kentucky,
476 U.S. 79 (2007); the Texas trial court did err in failing to
conduct a Batson hearing on capital defendant’s claim that
prosecution had exercised its peremptory challenges in a
racially discriminatory manner, because the trial court did so
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solely on the ground that defendant, who was white, had no
standing to challenge the exclusion of the African-American
juror at issue – a basis that violated the United States Supreme
Court’s decision the previous year in Powers v. Ohio, 499 U.S.
400 (1992); nevertheless, the Texas Court of Criminal Appeals
did not unreasonably apply federal law when it determined
that the Batson-related errors were harmless, given the
prosecution’s contemporaneous, race-neutral explanation
for why it struck the juror at issue and given the defendant’s
failure to challenge that explanation as pretextual before the
trial court or on direct appeal. (Judge Dennis dissented.)
District court erred in assessing concurrent rather than
stacked sentences
United States v. Krumnow, 476 F.3d 294 (5th Cir. 2007)
(1) Although the government should have specifically
objected to the district court’s imposition of a concurrent
sentence for defendant’s violation of 18 U.S.C. §924(c), its
failure to do so did not relegate its argument to plain-error
review where (1) the PSR stated that a consecutive sentence
was required, and the government’s comments at sentencing
made clear the government’s position regarding the imposition of a consecutive sentence; and (2) the district court’s
comments at sentencing demonstrated that any government
objection to the concurrent sentence would have been futile.
(2) District court reversibly erred in ordering defendant’s
sentence for violation of 18 U.S.C. §924(c) to run concurrently, rather than consecutively, to his sentence for possession with intent to distribute methamphetamine within
1,000 feet of a public school; the statute requires a mandatory minimum sentence of five years to run consecutively to
any other sentence; because the government did not make a
“substantial assistance” motion under 18 U.S.C. §3553(e), and
because defendant was ineligible for the “safety valve” under
USSG §3553(e), the district court was statutorily required
to impose a five-year consecutive sentence. (Judge DeMoss
specially concurred, agreeing with the majority opinion but
suggesting that the district court could perhaps achieve the
desired result by imposing the five-year consecutive sentence
on the §924(c) count, but then imposing a below-Guidelines
sentence on the drug-possession count.)
Ineffectiveness of attorneys was not prejudicial in view
of Appellant’s refuasl to allow mitigation
Sonnier v. Quarterman, 476 F.3d 349 (5th Cir. 2007)
(1) In Texas state capital murder prosecution, defense
attorneys provided deficient performance with respect to
punishment phase of trial when they stopped short of mak-
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(2) Application of post-Sept. 1, 1991 version of Texas
death penalty statute (Tex. Penal Code §37.071) to Texas
capital defendant did not violate the Eighth Amendment
because the statute still sufficiently narrows the death- eligible
class; nor did application of the statute deprive defendant of
his right to equal protection of the laws, because defendant
failed to show any discriminatory purpose in the classification
that he challenged; additionally, “the Fourteenth Amendment does not forbid statutes and statutory changes to have
a beginning, and thus to discriminate between the rights of
an earlier and later time.”
Less-than-five-person manager not enhanceable under
continuing criminal enterprise guideline
United States v. Lewis, 476 F.3d 369 (5th Cir. 2007)
(1) In order to convicted a defendant of continuing
criminal enterprise (“CCE”) under 21 U.S.C. §848(c), the
government must show indicia of control or authority on
the part of that defendant; to be guilty of CCE, a defendant
must exercise some degree of managerial authority over at
least five persons, rather than merely coordinate, or cooperate with, various players; relatedly, without additional indicia
of control, a mere buyer-seller relationship is insufficient to
establish guilt of a CCE offense; under these principles, the
evidence was insufficient to support two defendants’ CCE
convictions.

(2) In drug prosecution, district court clearly erred in
applying to two defendants leader/organizer offense-level
enhancements under USSG §3B1.1.
Constructive amendment of mens rea element in indictment did not require reversal.
United States v. Phillips, 477 F.3d 215 (5th Cir. 2007)
(1) Evidence was sufficient to convict defendant of
intentionally accessing a protected computer without
authorization, in violation of 18 U.S.C. §1030(a)(5)(A)(ii),
where defendant college student used his university account
to launch a portscanning program to harvest confidential
information from the university’s databases; using systems
in this way, which is not in any way related to their intended
function, amounts to unauthorized access.
(2) In prosecution for intentionally accessing a protected
computer without authorization, in violation of 18 U.S.C.
§1030(a)(5)(A)(ii), district court constructively amended the
indictment when it instructed jury it could convict defendant
for knowingly transmitting a program — a violation of 18
U.S.C. §1030(a)(5)(A)(i), with which the defendant was not
charged; the instructions given also erroneously gave the
applicable mens rea as “knowingly” rather than the higher,
correct mens rea of “intentionally”; nevertheless, these errors
did not require reversal on plain-error review because, on
this record, the errors did not affect defendant’s substantial
rights.
(3) Defendant waived his right to an instruction on
the lesser-included misdemeanor offense in 18 U.S.C.
§1030(a)(5)(iii), where defendant’s counsel actually raised the
issue at trial, and the judge invited him to submit relevant
authority, but he did not pursue the claim further or submit a
proposed charge, and he failed to object to the jury charge.
(4) District court did not err in ordering restitution for
costs incurred by university that owned the computer system
in the course of conducting a computer damage and systems
evaluatoin and contacting individuals whose personal information was stolen; the Mandatory Victims Restitution Act
expressly permits reimbursement to victims for “expenses
incurred during participation in the investigation or prosecution” of the offense of conviction, 18 U.S.C. §3663A(b)(4);
moreover, the statutory scheme under which the offense of
conviction arises expressly defined the “loss” resulting from
unauthorized access of a protected computer to include such
costs, see 18 U.S.C. §1030(e)(11).
“Roving partol” stop was OK
United States v. Hernandez, 477 F.3d 210 (5th Cir. 2007)
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ing a reasonable investigation for purposes of uncovering
relevant mitigating evidence that could have been useful in
reaching two goals that it was their duty to pursue: (1) fully
informing defendant of all available mitigating evidence and
counsel’s opinion of its potential effectiveness based on their
professional knowledge and experience; and (2) persuading
the sentencing jury that defendant’s moral culpability was not
sufficient to warrant the death penalty; defendant’s refusal to
cooperate in that endeavor or to consent to a more in-depth
investigation did not excuse defense counsel’s failure to
conduct that investigation; nevertheless, Fifth Circuit found
no reasonable probability that introduction of the evidence
that could have been uncovered by such an investigation
would have changed the result of the sentencing proceeding;
with respect to defendant’s claim that his lawyers provided
ineffective assistance by not presenting available mitigating
evidence, the 5th Circuit found that this claim was precluded
by defendant’s explicit instructions, confirmed on the record
at trial, not to present any mitigating evidence at his trial;
when a defendant blocks his attorney’s efforts to defend him,
he cannot later claim ineffective of counsel; in any event, there
was no reasonable probability that presentation of the omitted evidence would have changed the sentencing result.
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Roving Border Patrol stop of defendant’s vehicle was supported by reasonable suspicion that vehicle was engaged
in alien smuggling, and thus did not violate defendant’s
constitutional rights; anonymous tip that a red Suburban
and a red pickup had just picked up a load of aliens was
sufficiently corroborated where (1) events played out close
to the border, on a notorious alien smuggling route; (2) the
anonymous tip had been made directly to the phone number
where the roving patrols were based, suggesting familiarity
with the Border Patrol and knowledge and experience with
reporting illegal activity; (3) the tipster claimed to have seen
the smuggling firsthand just moments before the cal, at a
place that was a well-known lay-up area for illegal aliens,
all further suggesting an knowledgeable tipster; and (4) the
tip provided the color, number, and type of the two vehicles,
and that description was validated when the Border Patrol
encountered defendant.
District court did not err in applying “totality of circumstances” test
United States v. Arias-Robles, 477 F.3d 245 , (5th Cir. 2007)
Under the multi-factor, “totality of the circumstances”
test applicable to this question, district court did not err in
concluding that defendant voluntarily consented to a search
of his truck where (1) police officer told defendant he was free
to go before officer requested consent to search the truck; (2)
officer did not coerce defendant, but merely talked to him;
(3) defendant cooperated with the officers and showed no
resistance; (4) although defendant may not have known of
his right to refuse consent, that factor was not dispositive; (5)
defendant had some education and is intelligent; and (5) even
if defendant knew that the officers were likely to find drugs,
that factor was likewise not dispositive; court noted that
this test should be skeptical of a defendant’s alleged consent
when the defendant persuades that he did not know he had
the right to refuse consent and where it is plain from the facts
that the contraband would likely be found; that said, however,
the court declined to find these circumstances inherently
coercive or to require affirmative advice that a defendant is
free to refuse his consent to search.
COURT OF CRIMINAL APPEALS
PDR Opinions
State’s PDR from Angelina County — Vacated and Remanded
Indictment alleging misdemeanor instead of felony was
nonetheless sufficient to vest jurisdiction
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Teal v. State, __S.W.3d__ (Tex.Crim.App. No. 689-06, 3/7/07);
Opinion: Cochran.
Appellant was convicted of felony hindering apprehension and sentenced to two years in prison. On appeal he
claimed district court lacked subject matter jurisdiction to try
the case because the indictment alleged only a misdemeanor,
not a felony. The indictment failed to allege Appellant had
knowledge of the felony fugitive status of the individual whose
arrest he had allegedly hindered.
Held: Conviction stands because one could fairly
conclude from the face of the charging instrument the
State intended to charge a felony offense and Applicant
failed to object before the date of trial. The indictment as a
whole, not its specific formal requisites, determines whether
the instrument charges “the commission of an offense.” This
is true whether an indictment fails to allege one element of
an offense or whether it contains additional information that
may indicate innocence. Duron v. State, 956 S.W.2d 547 (Tex.
Crim. App. 1997). A written instrument is an indictment or
information under the Constitution if it accuses someone of a
crime with enough clarity and specificity to identify the penal
statute under which the State intends to prosecute, even if
the instrument is otherwise defective. Id. at 550-51. Defects
in indictment must be raised before the date of trial.
Appellant’s PDR from El Paso County — Reversed and
Remanded
Notice of appeal was sufficient to invoke COA’s jurisdiction
Few v. State, __S.W.3d__ (Tex.Crim.App. No. 866-06, 3/7/06);
Opinion: Cochran (9-0).
Appellant was indicted for solicitation of capital murder
under one cause number, and was eventually re-indicted under a different one. After conviction he filed a pro se notice
of appeal which mistakenly contained the first cause number,
not the one in the subsequent indictment. COA dismissed
for lack of jurisdiction in an unpublished opinion. PDR was
granted to determine whether this ruling was correct.
Held: Appellant’s notice was sufficient to show his
desire to appeal from the judgment for solicitation to
commit capital murder. The state eventually dismissed
the first cause number, and then asked the trial court at a
hearing to refuse to certify a “non-final” cause number, all
the time knowing that it had dismissed that cause. After the
trial court granted the state’s request (and refused to order the
record transcribed), COA dismissed because Appellant had
appealed a non-final conviction, thus it had no jurisdiction.
CCA disagrees. The appellate rules were amended in 2002 to
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Appellee’s and State Prosecuting Attorney’s PDRs from
Taylor County — Reversed
Intentional suppression of exculpatory evidence with specific
intent to avoid acquittal barred retrial.
Ex parte Masonheimer, __S.W.3d__ (Tex.Crim.App No.
521-05, 3/21/07; Opinion: Hervey; joined by Meyers, Price,
Johnson, Keasler and Holcomb; Dissent: Keller. Dissent:
Womack, joined by Keller. Dissent: Cochran.
Appellee was tried twice for murder. During both trials
he successfully moved for mistrials after court determined
State had failed to turn over exculpatory evidence. The trial
court dismissed with prejudice, but COA reversed, ruling
the state was not barred from retrial. State v. Masonheimer,
154 S.W.3d 247, 250 (Tex.App.– Eastland 2005).
Held: Retrial is barred by double jeopardy clause
where defendant’s successful motion for a mistrial results
from State’s intentional failure to disclose exculpatory
evidence that was available prior to trial with the specific
intent to avoid the possibility of an acquittal. Generally,
there is no jeopardy bar to retrial after a defense-requested
mistrial. Oregon v. Kennedy, 456 U.S. 667 (1982). The narrow exception to this general rule is: a retrial after a defense
requested mistrial is jeopardy barred only when the prosecutorial “conduct giving rise to the successful motion for a
mistrial was intended to provoke the defendant into moving
for a mistrial.” Here, CCA found “the defendant suffers the
same harm as when the State intentionally provokes the
defendant into moving for a mistrial.” Thus, third prosecution of Appellee is jeopardy-barred under state and federal
constitutional double-jeopardy principles. COA’s judgment
is reversed.

Appellant’s PDR from Tarrant County — Affirmed
Exclusionary rule does not apply to Vienna Convention violations because treaties are not laws
Hugo v. State, __S.W.3d__ (Tex.Crim.App. No. 453-05,
3/21/07); Opinion: Meyers; Joined by Keller, Price, Keasler,
Hervey, Holcomb and Cochran. Concurrence: Womack and
Johnson.
Appellant was convicted of capital murder. He claimed
his confession should be suppressed because he is a foreign
national and during his custodial interrogation he was not
apprised of his ability to contact his consulate.
Held: Failure during a custodial interrogation to
apprise foreign nationals of their ability to consult with
their consulate does not by itself provide grounds for
suppression of confession. Treaty is not a law for purposes
of Texas Code of Criminal Procedure §38.23 which prohibits
introduction of any evidence obtained in violation of any
laws of Texas or the United States. Rocha v. State, 16 S.W.3d
1 (Tex.Crim.App. 2000).
Appellant’s PDR rom Harris County — Affirmed
No separate punishment hearing needed when defendant is
found to have violated terms of probation.
Euler v. State, __S.W.3d__ (Tex.Crim.App. No. 0472-05, 3-2107); Opinion: Holcomb, joined by Price, Womack, Johnson,
and Cochran. Concurring opinion: Meyers, joined by Keller,
Keasler, and Hervey.
Trial court found Appellant violated the conditions of
his probation and sentenced him to two years in prison. Appellant requested some time before punishment hearing so
he could gather evidence. Trial court denied request. Appellant claimed this constituted a violation of his due process
rights.
Held: Due process does not require a separate hearing on punishment following a revocation hearing. Court
stated if “Appellant wanted an opportunity to present evidence and argument on the question of punishment, it was
incumbent upon him to ask for that opportunity and be ready
to present such evidence and argument as soon as trial court
announced its finding Appellant violated the conditions of
his probation.”
Appellant’s PDR from El Paso County — Affirmed
No jury unanimity needed for enhancement
Valdez v. State, __S.W. 3d__ (Tex.Crim.App. No. 0500-06,
3/21/07); Opinion: Hervey, joined by Keller, Meyers, Price,
Keasler, Holcomb and Cochran. Concurrence: Womack.
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prevent trivial, repairable mistakes or defects from divesting
appellate courts of the jurisdiction to consider the merits of
both state and defense appeals in criminal cases. Defective
notices of appeal may now be amended “at any time before
the appealing party’s brief is filed[.]” TRAP 25.2(f ). Bottom
line is, it was apparent from the record that all parties – DA,
trial court, and COA – knew Appellant had timely expressed
his desire to appeal his conviction. Even if they did not, it
would be the obligation of the appellate court, whether the
Rules are strictly construed or not, to inquire first of the
defendant, before dismissing the case, which conviction it
was in fact his intention to appeal. COA was mistaken when
it dismissed Appellant’s appeal without first giving him a
reasonable opportunity to correct the defect in his notice of
appeal. Judgment is reversed and case is remanded for further
proceedings.

for the defense
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Jury convicted Appellant of two robberies and assessed
enhanced 30 year sentence after unanimously finding he had
been finally convicted of at least one felony offense on two
separate occasions. Appellant claimed jury was permitted to
assess an enhanced punishment without reaching a consensus as to which enhancement convictions, paragraphs and
attendant cause numbers the State was required to prove
beyond a reasonable doubt.
Held: Enhancement statute requires jury unanimity
that defendant committed a felony and not one specific
felony out of a combination of felonies. Relevant statute
provides for enhanced punishment if defendant has been
finally convicted of two felony offenses. Tex. Pen. Code
§12.42(d). Jury must be unanimous that defendant has been
finally convicted of “two felony offenses.” No requirement
that jury be unanimous on particular offenses of which defendant was found guilty.
Capital Habeas Corpus Opinion
Application from Brazos County — Dismissed (abuse
of writ)
State’s interest in finality of judgment prevails over illegality
of executing retarded persons
Ex parte Blue, __S.W.3d__ (Tex.Crim.App. No. 75,254,
3/7/07); Opinion: Price
Applicant filed a subsequent writ application raising Atkins claim, namely he cannot
be subjected to the death penalty because
he is mentally retarded. However, he had
failed to raise the issue in his initial application.
Held: Relief denied. Applicant failed to show, by clear
and convincing evidence, that no rational fact finder would
fail to find him mentally retarded. The state’s interest in the
finality of its judgments justifies the imposition of a higher
burden upon the subsequent Applicant who did not avail
himself of the opportunity and resources available to him
at trial or in an initial writ application to raise his claim of
mental retardation.
PDRs Granted in March 2007
06-1615 Vega, Aron Garza, State’s PDR from Hidalgo
County: Capital Murder; Agg Rob
1. Did the 13th Court of Appeals err by not addressing the
state’s argument that the evidence was factually sufficient to
| 38

support Vega’s capital murder conviction as a party co-conspirator under Section 7.02(b) of the Penal Code?
2. Did the 13th Court of Appeals misapply the standard of
review in its finding of factual insufficiency under Section
7.02(a)(2)?
3. May a Court of Appeals base a finding of factual insufficiency in part on impeachment evidence?
4. Should the absence of direct evidence of intent tip the
factual sufficiency balancing scale in favor of the Appellant
where circumstantial evidence and reasonable inferences
from that evidence support the guilty verdict?
06-1473 Vasilas, James, Appellee’s PDR from Collin
County; Tampering w/Governmental Record
Did the Court of Appeals err in concluding that the legislature intended to criminalize under Tex. Pen. C. §37.10(a)(5)
The use of pleadings and motions in civil cases containing
allegations known to be false when such pleadings and motions are already governed by the more specific civil sanctions
laws in Texas?
06-1540/1541 Vinson, Raymond, Appellant’s PDR from
Harris County; Assault on Household or family Member;
Interference w/Emergency Telephone Call
The appellate court erred in finding that the trial court properly overruled Appellant’s confrontation clause objection to
statements made by the complaining witness, Ms. Hollimon,
to deputy Chapman.
06-1820 Curtis, Kyle David, State Prosecuting Attorney’s
PDR from Lamar County; DWI
The Court of Appeals employed an improper standard for
determining whether the officers had reasonable suspicion
to stop Appellant’s weaving vehicle.
07-0001 Crook, James, State’s PDR from El Paso County;
Barratry (13 cts)
1. Because in a single prosecution resulting in a multi-count
conviction for repeated commission of the same offense (such
as this case), the imprisonment assessed for each count (including probation) runs concurrently, but fines must always
be cumulated, didn’t the Court of Appeals err in holding
that the trial court did not act without authority and did
not render an illegal sentence when it refused to cumulate
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2. Didn’t the Court of Appeals err in holding that the law
requiring cumulation of fines applies only in misdemeanor
cases and not in all cases, including felonies?
3. Didn’t the Court of Appeals err in holding that because
case law interpreting Section 3.03 of the Penal Code simply
states that Section 3.03 does not apply to fines, the trial court
had jurisdiction to not cumulate the fines?
07-0067 Delao, Isaiah Paul, Appellant’s PDR from McLennan County; Capital Murder
Whether the voluntariness of a confession of a mentally
retarded and mentally ill person can be assessed under the
same standard as that for a person of normal mentality?
07-0072 Coleman, Thomas, Appellant’s PDR from Swisher
County; Aggravated Perjury
1. Does the appointment of an attorney pro tem, during the
disqualification of an elected district attorney, continue after
the disqualified district attorney’s successor takes office.
2. Can the trial court disregard Article 2.07, Texas Code of
Criminal Procedure and appoint an attorney pro tem to serve
beyond the disqualification of the state’s attorney.
COURTS OF APPEAL
Acquittal ordered when insufficient evidence shown to
support deadly weapon use
Tucker v. State, __S.W.3d__, 2007 Tex. App. LEXIS 2050
(Tex.App. No. 13-03-608-CR– Corpus Christi CR, 3/15/07);
Opinion: Baird
Appellant got into a fight with his live-in and was prosecuted for aggravated assault with a deadly weapon. The jury
assessed a 35-year sentence after finding two prior felonies
true. On appeal he assert the evidence was insufficient to
support the aggravating element, namely, the use of a deadly
weapon during commission of the offense.

used the knife, much less that defendant used it or intended to
use it in a manner capable of causing death or serious bodily
injury. TPC § 1.07(a)(17)(B). There was also insufficient evidence that the key, as used by defendant, was a deadly weapon
within the meaning of §1.07(a)(17)(B) because there was no
description of any key. Conviction is reversed and judgment
of acquittal is ordered because the jury was not instructed on
the lesser included offense of assault; accordingly COA could
not reform the judgment to reflect a conviction for assault.
Case reversed where jury charge was harmful.
Sanchez v. State, __S.W.3d__, 2007 Tex. App. LEXIS 2051
(Tex.App. No. 13-03-698-CR – Corpus Christi 3/15/07);
Opinion: Baird
Appellant was convicted of killing his girlfriend and assessed 68 years. The indictment alleged murder by four different manner and means: (1) choking; (2) unknown means;
(3) intent to cause serious bodily injury by use of a stun gun;
and (4) intending to cause serious bodily injury by manner
and means unknown.
Held: The trial court erred by submitting to the jury
allegations in the second and fourth paragraphs of the
indictment, which alleged that the manner and means of
causing the victim’s death was unknown to the grand jury.
The evidence was insufficient to support those theories of
prosecution, as the State offered no evidence that the grand
jury used due diligence in attempting to ascertain the cause
of death. An expert had testified that the victim’s death was
caused either by choking by hand or use of a stun gun. Further,
under TCCP 36.19, defendant suffered harm and therefore
was entitled to a new trial because: (1) two of the theories of
murder alleged in the indictment were not supported by the
evidence; (2) the cause of death was the only contested issue
during the trial; (3) both the prosecution and the defense
discussed cause of death during their opening and closing
arguments; and (4) the charge wholly undermined the defensive theory that the State failed to prove cause of death.

Held: The evidence was insufficient to show use of a
deadly weapon. From the record evidence, only two objects,
a two-inch folding knife or a key, could have conceivably
been used by defendant as a weapon. There was no evidence
whatsoever regarding the manner of how defendant actually
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the fines totaling $130,000, instead of ordering concurrently
payment of the fines, in effect, ordering payment of one fine
of $10,000?

for the defense
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Membership Directory Update
Calling all members. It’s time for the 2007/2008 TCDLA Membership Directory.
Please review your information from the 2006.2007 Membership Directory.
Make any changes to your listing ONLINE or use the form below and
fax to 512.469.9107 or email changes to mherrera@tcdla.com by May 9, 2007.
Current members as of May 31, 2007 will be included.
Questions about your membership status?
Contact Miriam at mherrera@tcdla.com
Note: If you have updated your address with TCDLA in the past year, we will have the
update. Some members may have given their new address, but not their new phone/fax.

membership directory update form
name___________________________________________________________________________________________
firm_____________________________________________________________________________________________
address_________________________________________________________________________________________
city, state, zip____________________________________________________________________________________
office phone_________________________________________ office fax_________________________________
email address___________________________________________________________________________________
spouse’s name (if applicable)____________________________________________________________________
o Please check if you are an investigator.
o Please check if you are a member of a local criminal defense bar association.
		 Which one?__________________________________
o Please check if you are interested in advertising in the membership directory.
		 An ad kit will be mailed to you.
The following questions are optional and are for internal statistics ONLY. They will not be included in
the directory or any other publication or distributed at any time.
age____________ sex_______________ethnicity_______________
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War Story
from a criminal defense attorney

I

n 1971, Hal Jackson of Denton, Texas, became one of the Charter Members of the TCDLA. Hal was
the prominent defense lawyer north of Dallas and a great friend of many of the Charter Members.
Hal had been a wartime hero flying Corsairs in the Pacific Theatre of War. Hal was an Ace and genuine
hero in Navy Squadron VF 17. He practiced law for many years before his recent retirement.
In the darkest days of WWII Hal became one of the first pilots trained in flying the then new and exciting
Corsair fighter. He was immediately shipped to New Guinea to join his squadron. He was 19 years old
when he went to war.
A few days before Hal’s arrival in New Guinea, the Japanese Navy Pilots on Rabual had for the first time
launched a strike against the American base at dusk. The Navy Pilots were all in the mess hall when the
strike occurred and they could not get into the air to strike back.
A plan was developed for the pilots of VF 17 to retaliate by launching an attack timed to arrive over Rabual
just as the sun had set. Naval Intelligence had identified a particular whorehouse where the Japanese
Navy Pilots were frequent nightly visitors. The plan was to arrive at near darkness, bomb the whorehouse
and return to Port Moresby safely.
Hal was naturally excited by his first combat mission and so soon after his arrival it seemed a miracle.
At the pre-flight briefing the Skipper pointed out the location of the whorehouse and distinguishing land
marks nearby. The maps, flight path and armament stores were discussed in detail.
At the end of the briefing the Skipper announced, ‘Jackson you will not be making this flight.’ Hal was
shocked. He was, after all a trained Navy Pilot and ready for action. Hal then asked, ‘Why not?’ The
Skipper with a dead pan expression said, ‘Naval Regulations forbid anyone under 21 from going to a
whorehouse.’
It was really just the Skipper’s way of protecting the young pilot and getting him some combat experience
before undertaking long range missions.
Fifty years later Hal was still laughing and recalling the incident to young lawyers. It inspired us all to mature
and help along those who were just beginning.

by Bill Trantham

If you have a story you’d like to share, please send it to Marisol Valdez at mvaldez@tcdla.com
or Cynthia Hampton at champton@tcdla.com for publication in an upcoming issue.
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Proposed By-Law Amendments
The following proposed by-law amendments were approved by the TCDLA Board of Directors at its quarterly
meeting held on December 9, 2006. Please direct any comments to Joseph Martinez, 512.478.2514, or jmartinez@
tcdla.com. If approved by the TCDLA membership, they will become effective after the annual meeting scheduled
for June 2007.

ARTICLE IV
FINANCES
Sec. 2. Dues Schedule.
It shall be the duty of the Board of Directors to set membership dues.

ARTICLE VI
BOARD OF DIRECTORS
Sec. 1 Powers, Membership and Terms.
(a) The business and affairs of the Association shall be managed by a Board of Directors. The Board of Directors shall consist
of the elected officers of the Association, the immediate Past President of the Association, the past presidents of the Association,
the editor of the VOICE for the Defense, the editor of the Significant Decision Report, forty-two (42) directors, and sixteen (16)
associate directors. Each past president of the Association is a member of the Board of Directors, provided said past president is
a member in good standing. The editors of the VOICE for the Defense and Significant Decisions Report shall serve as a members
of the Board of Directors during their tenure as editors. Directors shall be elected for terms of three (3) years. Associate directors
shall be elected for terms of one (1) year.
(b) No director may be elected to serve for more than two (2) full consecutive terms, not to include any term or terms served as an
associate director provided this restriction shall not prevent officers and the editor of the VOICE for the Defense who are directors
by virtue of office from serving on the Board of Directors. Any director who is ineligible to be reelected to the Board is also
ineligible for election as associate director. No associate director may be elected for more than two (2) consecutive terms. The
executive committee shall have the responsibility for establishing rules to ensure the orderly election of the board of director.
Sec. 2. Executive Committee.
The Executive Committee shall consist of the officers of the Association, the editor of the VOICE, for the Defense, and members
of the Association appointed by the President. Of the appointed members of the Association, at least half shall be members
of the Board of Directors. Each membership area designated in Section 11 of Article III shall be represented on the Executive
Committee. The Executive Committee shall have such powers and duties as are provided in these bylaws and as may be prescribed
by the Board of Directors. The Executive Director is a non-voting member of the Executive Committee
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ARTICLE VII
OFFICERS
Sec. 1 Officers.
The officers of the Association shall consist of a President, a President-Elect, a First Vice-President, a Second Vice-President,
Treasurer, and Secretary., the Executive Director, the Editor of VOICE for the Defense, and the Editor of Significant Decisions
Report.

Sec. 2. Qualifications.
(c) Prior to taking office, aAn officer, other than the executive director, must have served at least one (1) full term as a director, or
have provided equivalent service on the board of the Texas Criminal Defense Lawyers Educational Institute or the Executive Committee
of the Criminal Defense Lawyers Project.
Sec. 3. Assumption of Office.
(b) In the event of the death, resignation or removal from office of the Treasurer, the Secretary shall accede to the office of the
Treasurer and hold said office until the next annual meeting of the Association. In the event of the death, resignation or removal
from office of any officer, other than the President, each officer below the office which is thus vacated shall immediately accede to the
office immediately above the office held by that officer. The President shall appoint, with the approval of a majority of the remaining
officers, a replacement who will serve as Secretary for the remainder of the regular term of office in which the vacancy occurs. If there
is a period between the vacation of an office and the appointment of the new secretary, the officer assuming the office of Treasurer shall
fulfill the duties of Secretary until a replacement is appointed. The hierarchy of office in descending order is: President, President-elect,
First Vice-President, Second Vice-President, Treasurer, and Secretary.
Sec. 10. Executive Director.
(c) Termination of Employment: The Association shall be authorized to terminate employment of the Executive Director by, and
only by, one of the following two procedures:
(2) By Designated Officers: Conclusive vote on termination can be undertaken at a meeting requested for this purpose, at which
the (9) officers of the Association designated in Sec. 1 of this article are eligible to vote, except that the immediate Past-President
shall be substituted for the Executive Director as an eligible voter. Said meeting must be requested by at least (3) (2) of the eligible
voters with at least 72 hours advance notice to each other eligible voter, communicated either directly, in writing, or by phone
message. Attendance and vote may be either in person or by phone. Termination shall result if supported by vote of six (6) four
(4) or more of those voting in said meeting.

ARTICLE VIII
ELECTIONS
Sec. 1. Elections.
At each annual meeting the Association shall elect all officers except President, and elect directors to replace each directors whose
term is expiring and to fill any vacancy. At least one-third of the Board of Directors shall be elected each year. Officers shall serve
for one(1) year or until their successors take office. Directors shall serve for three (3) years or until their successors take office,
unless appointed to complete a term for which another was elected. The President-Elect shall assume the office of President and
all elected officers and directors shall take office upon adjournment of the annual meeting.
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Join TCDLA
Today!
When you join TCDLA, you become a part of a long history
of providing outstanding services and assistance to criminal
defense lawyers across the great state of Texas.
Join today and take advantage of numerous member benefits.
Endorse a colleague or friend — encourage others to become
a member of TCDLA.

To join TCDLA you must be a member in good standing of the State Bar of
Texas engaged in the defense of criminal cases (except law students or
affiliate applicants). An applicant must be endorsed by a TCDLA member.
Members of the judiciary (except honorary members) and those regularly
employed in a prosecutorial office are not eligible.
Your membership will go into effect upon approval of application and
receipt of annual membership dues. Please allow 6 to 8 weeks for
confirmation and certificate.
q Mr.

q Ms.

First Name

Member Benefits

oin

Membership Application

l Voice for the Defense Magazine
A subscription to the ONLY state-wide magazine written specifically for
defense lawyers, published 10 times a year.
l Membership Directory
A listing of all TCDLA members. Updated and reprinted annually.

Mailing Address
City		

State

Telephone		

Fax

E-mail		

County

Bar Card Number

l Vendor Discounts
Receive discounts on various goods and services provided by numerous
vendors.

Date of Birth

l Listserv Access
Access to TCDLA listserv where you can exchange legal information and
resources with other TCDLA members.
l Website - Members Only Section
Access to the “members only” section of the website which includes
information on experts, summaries of cases from the state and federal
courts and more.
l Experts
Extensive list of experts for all types of criminal cases.
l Resources
Expansive library of research papers from renowned criminal defense
lawyers.
l Legislature
Opportunities to be involved in the legislative effort.

Middle Initial

Law Firm

l TCDLA Discounts
Receive significant discounts on CLE seminars and TCDLA publications.

l Strike Force
Strike Force assistance which comes to the aid of lawyers in need.

Last Name

q Mrs.

Zip

Name of other local criminal bar association or section

Nominating Endorsement

(must be completed)

As a current member of TCDLA, I believe this applicant to be a person of
professional competency, integrity and good moral character.
Signature of Endorser (must be current member)
Printed Name of Endorser (must be current member)

Membership Category (please check one)
q
q
q
q
q
q
q

First Time Member — $75 per year
Renewing Membership — $150 per year
Voluntary Sustaining Member — $300 per year
Sustaining Member — $200 per year
Affiliate Member (Experts or Legal Assistant) — $50 per year
Public Defender — $50 per year
Investigator — $50 per year

q Law Student — $20 per year

Payment Method (please check one)

Resources for Texas Capital Litigators
l Capital Litigation Update
Published 10 times a year with a “Motion of the Month” enclosed.

q Check enclosed (payable to TCDLA)
q Visa
q Mastercard
q American Express

q Discover

Credit Card Number		

Expiration Date

l Capital Resource Listserv
Access to a listserv consisting of Texas-only lawyers, investigators and
mitigation specialists who practice in the capital arena.

Name on Card			

Signature

l Motions Bank and Claims
Access to a capital-specific motions bank and habeas corpus claims for
state and federal practice.

Mail completed form and payment to
Texas Criminal Defense Lawyers Association (TCDLA)
1707 Nueces Street • Austin, Texas 78701
Fax to (if paying by credit card): 512.469.9107

l Experts Database
Access to a database of experts in a wide area of expertise.

For office use only: Bar Card Date_________Month_____Year______

l CLE Opportunites
Comprehensive substantive continuing legal education.

TAX NOTICE $36 of your annual dues ($19 if a Student Member) is for a one-year subscription
to the Voice for the Defense. Dues to TCDLA are not deductible as a charitable contribution
but may be deducted as an ordinary business expense. The non-deductible portion of regular
and initial membership dues is $39 in accordance with IRC sec 6033.

l Locating Assistance
Assistance locating capital qualified investigators and mitigation
specialists.

www.tcdla.com

