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Center for American and International
Law
Plano, TX

February 22, 2008
CDLP | Advanced Trial Series
Laredo, TX
:: March
March 6-7, 2008
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Criminal Law Course
San Antonio, TX
:: July
July 10-11, 2008
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register at www.tcdla.com

Note: Schedule and dates subject to change. Visit our website at www.tcdla.com for the most up to date information.
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Do you want to
make a difference?

Volunteer

to serve on the TCDLA board
Any member of TCDLA in good standing who desires to make application to serve on the
TCDLA board of directors should fill out the application on the opposing page and
forward it to the TCDLA home office at 1707 Nueces Street, Austin, Texas 78701,
or fax it to 512.469.9107 on or before November 16, 2007.
The Nominations Committee listed below will consider applications nominating
new board members on December 8, 2007 at our quarterly board meeting in Dallas.
Please help us continue to try to slow the “freight train” running roughshod over the
rights of our citizens. We need dedicated members who will not only work hard for TCDLA,
but will infuse new blood and ideas into the association.

Nominations Committee
District 1
Thomas Hughes  :  El Paso

District 8
Stan Schwieger  :  Waco

District 2
Tip Hargrove  :  San Angelo

District 9
Betty Blackwell  :  Austin

District 3
Mark Snodgrass  :  Lubbock

District 10
Michael Gross :  San Antonio

District 4
Randy Wilson  :  Abilene

District 11
Robert “Bobby” Lerma  :  Brownsville

District 5
Mark Daniel  :  Fort Worth

District 12
Emmett Harris  :  Uvalde

District 6
Bob Hinton  :  Dallas

District 13
Lydia Clay-Jackson  :  Conroe

District 7
Scrappy Holmes  :  Longview

District 14
Grant Scheiner  :  Houston

TCDLA Officers*
President  :  District 1
Craig Jett  :  Dallas

2nd Vice Chair  :  District 5
William Harris  :  Fort Worth

President Elect :  District 4
H.F. “Rick” Hagen  :  Denton

Treasurer  :  District 9
Keith Hampton :  Austin

1st Vice President  :  District 14
Stanley Schneider  :  Houston

Secretary  :  District 13
Lydia Clay-Jackson  :  Conroe

Note: Additional committee members consist of TCDLA officers.

Craig Jett

DO THE RIGHT THING
“Do the right thing.” We have all heard and said this many times. Often, there is
not much disagreement over what is the “right thing.” We usually apply common sense,
conventional wisdom or obviously morality. Doing the right thing is basic, fundamental
and expected.
While there is great disagreement about whether there should be a death penalty,
there is virtually no debate as to whether substantial due process should be guaranteed to
anyone whose life is subject to forfeit by the State. Because of our respect for life and liberty
and the finality of the death penalty, we provide extraordinary due process for a defendant
in a death penalty case. While we can certainly provide more and better process, as a society,
we have decided that the State can not take a life except according to the rule of law. We
may disagree as to what that rule of law should be, but the conventional morality is that life
can not be taken by the State, other than according to the law. That law is determined by a
complex process of public debate, legislative action and judicial oversight. At its fundamental
level, we would not have it any other way. It is accepted that following the law is doing the
right thing.

:: President’s
Message

On the morning of September 25, 2007, the United States Supreme Court granted
certiorari in Baze v. Rees, No. 07-5439, a Kentucky case, and thereby agreed to consider whether
execution by lethal injection constitutes cruel and unusual punishment. Texas carries out its
death sentences by lethal injection similar to that used in Kentucky. Michael Richard was due
to be executed at 6:00 p.m. on September 25, 2007, just a few hours after the Supreme Court
agreed to hear Baze vs. Rees. Richard was represented by lawyers of the Texas Defender Service
(“TDS”). Upon hearing about the Baze decision, TDS lawyers began to analyze and consider
how their client’s case may be affected by the Supreme Court’s decision. They determined
that they must seek a ruling from the Texas Court of Criminal Appeals on a request to stay
execution before any relief could be sought in the United States Supreme Court.
The lawyers at TDS drafted pleadings directed to the district court, the Texas Court
of Criminal Appeals and the United States Supreme Court. During the process of drafting
the necessary pleadings, TDS experienced computer server failure. That there were computer
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problems was communicated to the Court of Criminal Appeals’
chief deputy clerk at about 3:00 p.m. on September 25. At about
4:45 that afternoon, Court of Criminal Appeals general counsel
Ed Marty learned that Richard’s attorneys had requested that the
Court remain open in order to receive their filing. He had been
told about the computer problems. Richard’s attorneys asked
that the clerk’s office stay open twenty to thirty more minutes
after 5:00 so their pleadings could be filed. That request was
relayed to Presiding Judge Sharon Keller, who responded that it
was the Court’s policy to close at 5:00 p.m. Judge Keller made
this decision despite the fact that another judge was assigned to
the execution and that other judges were present at the Court
and available to hear any requests. No other judge was consulted
about the Court’s “policy.” Michael Richard was executed that
evening even though the United States Supreme Court’s grant
of certiorari raised serious concerns as to whether his execution
by lethal injection would violate the Eighth Amendment’s
prohibition of cruel and unusual punishment, and was thus
illegal. Michael Richard was put to death because one judge
decided that twenty minutes was more important than the
sanctity of life, the rule of law and the integrity of the Texas
judicial system. Somehow, somewhere, Judge Keller lost the
lesson of doing the right thing. Unfortunately, there seems a
lot of that going around.
In Houston, District Judge Don R. Stricklin signed
a pre-trial order requiring that at least ten days before trial
a prosecutor give defense counsel all videos containing the
defendant’s voice. Immediately before the trial’s punishment
phase, defense counsel learned that the prosecutor had such a
video even though, the evening before, the prosecutor had told
defense counsel the only evidence she had for the punishment
phase of the trial was “judgments and sentences” in the
defendant’s prior convictions. Minutes before the punishment
phase began the prosecutor informed defense counsel of her
intent to offer the video, but only after defense counsel had
inquired about the presence of a police officer in the courtroom.
The prosecutor informed the trial judge and defense counsel
that the officer was there to testify the video was a fair and
accurate depiction. Outside the presence of the jury, defense
counsel objected to the admission of the video, pointing out to
the judge that the prosecutor had violated the discovery order
by failing to allow the defense ten days to inspect the video. In
response the prosecutor stated there was no reference in the
court’s order to Tex. Code Crim. Proc. Art. 37.07 § 3(g), and
therefore she did not violate the court’s order. The trial judge
overruled the defense objection to the admission of the video
and also denied the defense request for a recess so that he could
inspect the video and prepare his strategy. The defendant was

sentenced to five years imprisonment and a five thousand
dollar fine. On appeal, the First Court of Appeals affirmed the
conviction, holding that it could not “conclude that the State’s
Article 37.07, Section 3(g) explanation is meritless on its face.”
Oprean v. State, No. 01-00461-CR, 2005 WL 568291(Tex. App.
– Houston [1st Dist.] 2005) (not designated for publication).
The Court of Criminal Appeals granted Oprean’s
petition for discretionary review. The Court found that the
trial judge’s order “unambiguously directed the state to disclose
ten days before trial the very item introduced into evidence.
The plain wording of the order is clear to anyone who can
read.” Oprean v. State, 201 S.W. 3d 724, 727 (Tex. Crim. App.
2006). The Court found two unacceptable things about the
prosecutor’s conduct. First, the prosecutor told defense counsel
the night before that she intended only to introduce judgments
and sentences from the previous convictions and there was
no suggestion that later that night or early the next morning
she suddenly discovered the video tape’s existence. Second,
“[b]ecause the prosecutor knew about the discovery order and
chose to invoke Article 37.07 after counsel called her attention
to the order, she made a conscious decision to violate the plain
directive of the discovery order.” Id. at 728. Judge Keasler,
writing for the court, stated “we find that the trial judge abused
his discretion in admitting the video tape over defense counsel’s
objection. The record reveals that . . . the prosecutor’s conduct
here was a calculated effort to frustrate the defense. Because
intent is inferred from acts done and words spoken, we have
considered the prosecutor’s statements and actions in finding
her conduct to be willful.” Id. The judgment of the Court of
Appeals was reversed and the case remanded to that court for
a harm analysis.
In Panetti v. Quarterman, __U.S.__,127 S.Ct. 2842, 168
S.W.3d 662 (2007), the Petitioner claimed he was incompetent
to be executed because of his mental illness. In its opinion, the
Supreme Court reviewed the proceedings below to determine
whether the state court provided the minimum process to
Panetti. The Supreme Court found as follows:
The state court refused to transcribe its
proceedings, not withstanding the multiple
motions petitioner filed requesting this
process. To the extent a more complete record
may have put some of the court’s actions in
a more favorable light, this only constitutes
further evidence of the inadequacy of the
proceedings. Based on the materials available
to this court, it appears that the state court
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on repeated occasions conveyed information
to petitioner’s counsel that turned out not
to be true; provided at least one significant
update to the state without providing the
same notice to petitioner; and failed in
general to keep petitioner informed as to the
opportunity, if any, he would have to present
his case. There is also a strong argument the
court violated state law by failing to provide
a competency hearing.
Panetti, supra at 2856-57.
In Abdygapparova v. State, __S.W.3d__, 2007 WL
3005280 (Tex. App. No. 04-05-0-0321-CR – San Antonio,
October 17, 2007), the Defendant contended that the trial judge
displayed such bias and prejudice against her that it violated
her right to an impartial judge. The Court of Appeals found
the trial judge engaged in ex parte communications with the
prosecutor by passing notes back and forth “regarding potential
jurors, defense counsel’s voir dire questions and presentation of
argument all in the presence of the potential jurors[.] . . .
The secretive nature and content of the ex
parte notes show a bias on the part of the
trial court to favor the prosecution, even
going so far as to make recommendations on
the presentation of its case. As such, the trial
judge became an advocate for the state, and
an opponent of the defense, in direct conflict
with their judicial requirement of absolute
impartiality, precluding Abdygapparova from
receiving fair and impartial trial.
The Court went on to state:
[A] complete review of the record reveals
more than simple hostility by the trial
court towards Abdygapparova and her
defense counsel and demonstrated an on
going, continuous bias or prejudice. From
the initial motion for continuance filed by
Abdygapparova’s newly retained counsel,
the trial judge made her displeasure known
to the litigants. Her negative comments,
which formed the basis of the initial motion
to recuse, were insufficient to conclusively
establish bias at that point in the trial but
clearly evidenced a negative attitude toward
Abdygapparova. Out of the hundreds of
objections lodged during trial, with very few
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exceptions, each of the states objections were
sustained while each of the defense objections
were overruled. . . . We are further unable to
reconcile the stated concern for costs with the
trial judge’s refusal to allow Abdygapparova
the use of an interpreter, who was sitting in
a local hotel room at State’s expense waiting
to be called by the trial court. This is clearly
a case in which the absence of an impartial
judge on the bench infected the entire trial
process, robbing Abdygapparova of her basic
protections and undermining the ability of
a criminal trial to reliably serve its function
as a vehicle for the determination of guilt or
innocence.
Id. at *14. The Court found the violation of the Defendant’s
right to an impartial judge was structural error, so a harm
analysis was not warranted. The judgment was reversed and
the case remanded for a new trial.
Our clients become our clients because they have, or
someone contends they have, done the wrong thing and violated
the law. Somehow, in each of the above cases a judge and/or
a prosecutor violated the law, a legal duty or an ethical duty,
in the process of prosecuting a human being, and apparently
thought it was just okay to do so. Not only did the enforcers,
and the supposedly impartial arbiters of the law, violate the most
fundamental tenets of our law, they seemingly acted without
reference to fundamental standards of morality. They failed the
“right thing” test. We and our clients are often told by judges
and prosecutors to do the right thing. They need to listen to
and comply with their own admonition. We all should “do the
right thing.” It is not that hard.

Study Outline for Board Specialization Exam
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Joseph A Martinez

Special Thanks
Mr. Weldon Holcomb, Past President of TCDLA and General Counsel Emeritus, Hall of
Fame Member, and lawyer extraordinaire, passed away on September 23, 2007. I know
all members join the Board in offering our deepest condolences to the Holcomb family.
TCDLA will host a memorial program honoring Weldon in December in conjunction with
the quarterly Dallas Board meeting.
Special thanks to:
• K
 ameron Johnson and Linda Icenhauer-Ramirez, course directors for the
second Defending Juveniles seminar held in Austin. Because of the great
response to this course, as well as the need for training in this ever-changing
area of the law, TCDLA intends to continue our juvenile law CLE events.
• R
 ob Cowie, Bill Harris, EX Martin, Larry Renner, Stan Schneider, Dr. Fred
Whitehurst and Philip Wischkaemper, our course directors for the 5th Annual
Forensic seminar in Dallas. This year we had 37 forensic specialists who
presented to almost 200 lawyers. This seminar is funded by the CDLP grant
from the Texas Court of Criminal Appeals.
Please make plans to join us in Dallas on December 6-7, 2007, for the first (at least in
recent history) Voir Dire seminar. Randy Wilson, Darlina Crowder and Bill Harris have put
together an outstanding lineup of lawyers who will demonstrate their voir dire techniques.
This seminar is a “must” for those lawyers new to the practice, or for those just wishing to
brush up on their skills. Come learn voir dire from some of the best lawyers in the state,
then party with us on Friday night at our annual holiday soirée, co-hosted by the Dallas
Criminal Defense Lawyers Association.
We are seeking any and all information regarding the first Advanced Criminal Law
Short Course (predecessor to our annual Rusty Duncan event) held in Fort Worth at the
Worthington Hotel in June 1988. If you have any information please call Joseph Martinez
at the home office.

:: Executive
Director’s
Perspective

Thanksgiving holiday is approaching. I want to thank all our TCDLA members for their
support in the past year. Thanks to all of you have made TCDLA the outstanding leader in
being the voice for criminal defense lawyers in Texas. I also want to thank the TCDLA Board
members, TCDLEI Board members, TCDLA Executive committee, CDLP Committee, and
all for the other chairs and committee members for their leadership and their outstanding
sense of duty to justice. I also want to thank the all of the TCDLA staff for their commitment
to excellence and going that extra mile for our members.
Have a safe and wonderful Thanksgiving.
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overview
You’ve asked for it and here it is . . . a seminar devoted entirely to voir dire.
This course is a must for any attorney who tries criminal cases. Featuring a lineup of top criminal defense attorneys

from the state of Texas, this intensive seminar will provide demonstrations of a variety of voir dire techniques and case

AUSTIN, TEXAS

This program is accredited for 13.0 CLE hours, no ethics. Credit for attendance may be utilized toward the CLE

selection from the leaders of the Texas criminal defense bar and will beneﬁt both the newcomer and veteran alike.

attorneys from across the state of Texas. Voir dire for criminal defense attorneys is a unique opportunity to learn jury

Demonstrations of voir dire examination are tailored toward speciﬁc types of criminal cases and performed by leading

tools, and Q & A and networking with the speakers after their presentations.

subjects, detailed instruction on how to conduct jury selection, discussion and examples of voir dire strategies and
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Registration

special group rate. Hotel deadline is November 27, 2007, upon availability.

include $99 single or double occupancy. Call 214.691.8700 to make a reservation, mention TCDLA to receive the

Doubletree Hotel Dallas-Campbell Centre located at 8250 North Central Expressway in Dallas, Texas. Room rates

location

and towards the total CLE requirements of the State Bar of Texas.

requirements for certiﬁcation and recertiﬁcation of attorneys in criminal law by the Texas Board of Legal Specialization

texas criminal defense lawyers association
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with the emphasis in criminal defense. He has concentrated his practice across the North Texas area in Dallas, Collin,
Denton and Tarrant counties. Since 1990 he has concentrated his educational endeavors and practice in defense of
persons accused of driving while intoxicated and other alcohol related offenses. Beginning in 1998, he restricted is
practice exclusively to these types of cases.

is board certiﬁed in criminal law. In 2000 she was elected the ﬁrst woman President of the Texas Criminal Defense
Lawyers Association in conjunction with its 30 year anniversary. She has also served on the Criminal Justice Section
of the State Bar of Texas (chair), Austin Criminal Defense Lawyers Association (president) and State Bar’s Commission
for Lawyer Discipline.
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Excellence by the Fort Worth Business Press. He has been listed for the twelfth year in Best Lawyers in America in the
area of criminal defense and for white collar criminal defense.

in White Collar Criminal Defense by “Texas Monthly” Magazine. He has also been inducted as a Fellow of the

speakers

national radio programs.

has appeared on Good Morning America, MSNBC, Court TV, CNN, Dateline NBC, 48 Hours, Nightline and many

Hutchison (ethics charges, not-guilty verdict); State v. Robert Durst (acquitted of murder charges). Mr. Hirschhorn

State v. William Kennedy Smith (Florida sexual assault charges, not guilty verdict); State v. Senator Kay Bailey

ﬁduciary duty; $461 Million) and Ernst v. Merck (1st Vioxx litigation; $253 Million). High-proﬁle criminal cases include:

he selected juries that returned more than $750 Million in verdicts. Among these are Lexar v. Toshiba (breach of

jury consultant since 1985. He also lectures nationwide to lawyers and judges on the art of jury selection. In 2005,

of Cathy E. Bennett & Associates, Inc., a nationally renowned expert in jury and trial consultation, has been a

Robert B Hirschhorn

certiﬁed in criminal law, has an active trial practice and currently serves as president-elect of TCDLA.

a brieﬁng attorney by the late Honorable Rusty Duncan, judge of the Texas Court of Criminal Appeals. Rick, board

of Jackson & Hagen in Denton, graduated from the University of Oklahoma School of Law. He was hired to work as

Rick Hagen

darn proud of it!

at SMU on criminal defense practice. John practices in Dallas and has never prosecuted anybody — ever — and

given CLE lectures on ethics, winning dwi breath test cases and jury selection, among other topics. In 1997, he spoke

defense. He has appeared on channel 11 DFW CBS News, in the Wall Street Journal and Dallas Observer, and has

breath test), two breath test TBC not guilty verdicts in 2007 (0.09, 0.11), and won more than 200 DWI trials for the

breath test TBJ not guilty verdicts in 2006 (0.11, 0.13, 0.13, 0.14), one double jeopardy DWI dismissal in 2007 (0.23

www.tcdla.com

a commentator on legal issues.

personnel in the Dallas “fake drug scandal.” Mr. Zimmermann has appeared on many television and radio shows as

penalty. He served as a special prosecutor investigating the conduct of judges, prosecutors, defense lawyers and lab

and the defense of Gary Graham, whose 19-year battle on death row focused the nation’s attention on the death

Shooting Case” where an active-duty Marine was cleared of murder charges by three civilian grand jury investigations,

of national interest including the ATF and FBI siege of the Branch Davidian religious sect at Waco, Texas, the “Border

of Criminal Procedure in Practice, a treatise on criminal procedure published in 2001. He has been involved in cases

Board of Trial Advocacy and the Texas Board of Legal Specialization. He has lectured in 26 states and is a co-author

senior partner in the Houston law ﬁrm of Zimmermann & Lavine, PC, is board certiﬁed in criminal law by the National

Jack B Zimmermann

Bar of Texas, and has been listed in Best Lawyers in America from 1997 to 2007.

Houston. In 1998, Mac was selected as Criminal Defense Lawyer of the Year by the Criminal Justice Section of the State

from 1977–1978. He has been an Adjunct Professor of Law for the South Texas College of Law and the University of

with distinction in 1977 and was a brieﬁng attorney for the Honorable Wendell Odom, Texas Court of Criminal Appeals,

is a partner in the law ﬁrm of Bennett & Secrest, LLP in Houston. He graduated from St. Mary’s University School of Law

George McCall “Mac” Secrest, Jr

currently serves on TCDLA’s Board of Directors.

practice in Tarrant County, and is a former President of the Tarrant County Criminal Defense Lawyers Association. He

has been board certiﬁed in criminal law by the Texas Board of Legal Specialization since 1982. Larry has an active trial

Larry M Moore

cases. He has also served on the faculty for the Texas Criminal Trial College held annually in Huntsville.

opened a solo ﬁrm in 1983, beginning DWI defense in 1987. He has had six speedy trial dismissals since 2003, four

violence, objections to punishment phase jury instructions in capital cases and aggressive litigation in capital murder

from Des Moines, Iowa, graduated from Iowa State University in 1978 and from Creighton Law School in 1981. He

Bobby is on the TCDLA Board and lectures frequently throughout state on such topics as preservation of error, family

of Tyler graduated from the University of Texas, South Texas College of Law and attended Harvard Business School.

John Gioffredi

Mr. Evans lectures throughout the United States on criminal law issues.

Association of Criminal Defense Lawyers and has served as a dean of the Texas Criminal Trial College since 1996.

Bobby D Mims

Lawyer,” included in the “Top 100 in DFW” and in the “Top 100 in Texas.” He has been recognized as an Attorney of

years. He has repeatedly been selected as one of the “Top 100 Lawyers in Texas” and one of Texas’ “Super Lawyers”
American College of Trial Lawyers. Mr. Evans is a past president of TCDLA, a former board member of the National

collar prosecutions. He was recognized by Texas Monthly Magazine for the fourth consecutive year as a “Texas Super

in “The Best Lawyers in America” and the “Martindale-Hubble Register of Preeminent Lawyers” for more than 10

representing citizens accused in nearly every kind of criminal proceeding, from capital murder to complicated white-

for 22 years. From Fort Worth, Tim specializes in complex state and federal criminal law matters. He has been listed

is a partner in the ﬁrm of Kearney & Wynn in Dallas. He is board certiﬁed in Criminal Law and has vast experience in

is a former assistant district attorney and has been associated with Evans, Gandy, Daniel & Moore (Not a Partnership)

Jeff Kearney

2000–2003. Out of necessity, Dan has become an expert in attorney contempt matters.

Criminal Defense Lawyers Association. He served as the Chairman of the TCDLA Lawyers Assistance Strike Force from

Tim Evans

McClung’s “Texas Criminal Lawyers’ Handbook.”

name a few. Mark is a past president of the Tarrant County Criminal Defense Lawyers Association. He is author of

$225

q member

trial practice throughout Texas in both state and federal courts. He is a past president of TCDLA and the Lubbock

Advocacy. A past-president of TCDLA, he is a frequent lecturer at programs across Texas, speaking on criminal law
topics including pre-trial motions, cross-examination, punishment hearings, motions practice in capital litigation to

of Hurley, Reyes and Guinn in Lubbock, graduated from Texas Tech Law School in 1978. Dan has a very active

of Evans, Gandy, Daniel and Moore in Fort Worth, is board certiﬁed in Texas and by the National Board of Trial

Dan Hurley

received his Juris Doctor degree in 1985 and was admitted to the Texas State Bar in 1986. He opened his own law ofﬁce

has had an active criminal trial practice in Austin for 25 years. A graduate of the University of Texas Law School, she

Mark G Daniel

Chris Hoover

Betty Blackwell

pre-registration, order by 11.20.07

To receive a full refund, cancellations must be received in writing two weeks prior to the seminar. Cancellations made within two
weeks of the seminar will be assessed a 50 percent cancellation fee.

reserve my space and materials

included with scholarship requests. Visit www.tcdla.com for a scholarship application.

a scholarship). A letter of recommendation from a Texas or federal judge and from a TCDLA member must be

is a TCDLA member and has not received a scholarship within the last two years (Trial College does not count as

cases who can demonstrate ﬁnancial need. Scholarship requests must be in writing and state that the applicant

Scholarships for seminar tuition are available to deserving attorneys actively engaged in the defense of criminal

scholarships
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Texas Punishment
By: Keith Hampton
&
Phillip Wischkaenper
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IFL offers a full range of
services with the highest
quality analyses and
testimony. We work on a selfpay basis and Court appointed
cases are welcome.
IFL is a privately held company that
is accredited by the Texas Department
of Public Safety to provide expert
testimony in Texas criminal courts.
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Would you like to see your name in print?
We are looking for potential articles for the

Voice for the Defense.
If you would like to submit an article, please send it to
Cynthia Hampton at champton@tcdla.com or
Marisol
Valdez at mvaldez@tcdla.com.
Craig
Hattersley
chattersley@tcdla.com
Prior to publication, articles are reviewed and approved
by Emmett Harris, editor and
Rebecca Davis, feature articles editor.
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www.iflabs.com
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Emmett Harris

Ladies and Gentlemen...

Well, there you go. My voir dire is underway. What do I do next? How do I figure out which
ones scare me the most? What do I talk to them about? How on earth do I manage to get
them to talk to me? Can I do it the same way I did it last time? How can I get my theme of
the case delivered to them when I’m supposed to be questioning them? Where do I go to
get help with these questions?
It doesn’t take a pessimist to think that we practice criminal defense in a climate where the
citizen’s best hope may not be waiting helpfully up the appellate ladder. The citizen’s best
hope may well be with the jury. Our best hope of effectively helping the citizen may well
be how we choose the jurors. We had better know all we can about how to be effectively
involved in selecting the people who will hold our client’s fate in their hands. One thing is
sure. We cannot fly by the seat of our pants in jury selection.
I believe the voir dire process is more art than science. So I intend to enroll in some new art
lessons. Let me tell you where and invite you to come with me. December 6 and 7 this year
TCDLA is conducting a seminar in Dallas on Voir Dire. Course directors Darlina Crowder,
Bill Harris, and Randy Wilson have put together a fabulous lineup of speakers who will teach
our art lessons. The program will begin with two hours of lecture on how to prepare for
jury selection and proven successful methods. Then the presenters will show us how to do it.
The remainder of the two days will be spent with demonstrations conducted by some pure
pros interacting with real jury panels. The course directors have gathered a faculty that is
so fine that I cannot miss it. The demonstrations will cover eleven different kinds of cases
including aggravated assault, murder, injury to a child, drug cases, and DWI. They will not
tell us how to do it. They will show us.

:: Editor’s
Comment

Please do not miss this one. Besides, last month you may remember I invited you to visit
our next board of directors meeting. It just happens to be on Saturday morning after the
seminar. Any member of TCDLA is invited by our president, Craig Jett, and he and I will
welcome you and make you feel at home. I look forward to seeing you at my art lessons.
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New Publication: Indigent Defense
in the Texas Juvenile Justice System
The Task Force on Indigent Defense and Texas Juvenile Probation Commission (TJPC) jointly published an
information booklet summarizing the key requirements for providing counsel to indigent youth in juvenile court.
The booklet is designed to do the following:

•
•
•

•
•

Provide an overview of the key provisions of the Fair Defense Act as applied to juvenile court
cases;
Answer many of the questions families and juveniles have about the right to counsel, processes used
to determine who qualifies for counsel and the time-frame for appointment;
Answer questions for attorneys who practice before juvenile courts containing information on who
can serve as appointed counsel, how attorney appointment lists are created and maintained, how
appointments are made from the list, and the process for paying attorneys;
Detail the juvenile board requirements for the indigent defense plans that each board must create
and maintain; and
Provide an overview of key statutes and resource materials.  

You may download, print or distribute the booklet from TJPC’s website at:

http://www.tjpc.state.tx.us/publications/reports/TJPCMISC0107.pdf.

Texas Criminal Defense Lawyers Educational Institute

Become a

Fellow or a
Super Fellow

Endowment Program

TCDLEI has created an endowment program to ensure continuing legal
education for tomorrow’s criminal defense lawyer.
Your money will be deposited into a special endowment fund.
Your contribution will be used to build a fund for future Texas lawyers.
What you can do? Pledge $1,500 and become a Fellow — Pledge $3,000
and become a Super Fellow. (Pledge form available on our web site).
Help support TCDLEI in its efforts to make funds available for future criminal
defense lawyers in Texas. For more information, contact Joseph Martinez at
512.478.2514 extension 26.
Make YOUR contribution TODAY!
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FR Buck Files, Jr

Correction: Last month’s Federal Corner should have
been entitled “A Brilliant Win for the Defense in the
Trial Court Taken Away by the Fifth Circuit.” We
apologize for the error.

Certiorari for a Fourth Amendment Case

On September 25, 2007, the Supreme Court granted the Petition for Writ of
Certiorari and entered its scheduling order in a case styled Virginia v. Moore, ___ S.Ct.
___, 2007 WL 387563 ( 2007). [Note: The parties styled their pleadings Commonwealth of
Virginia v. Moore; however, the Supreme Court shortened the style of the case.] This case
involves yet another Fourth Amendment issue.
The Search
Two police detectives stopped David Lee Moore after they
observed him driving on a suspended license in Portsmouth,
Virginia. Under state law, driving on a suspended license is a Class
1 misdemeanor, which carries a maximum punishment of one
year in jail and a $2,500 fine. Virginia Code §§ 18.2-11, 18.2-272.
Moore was arrested and, shortly thereafter, was searched incident
to the arrest. The search yielded 16 grams of crack cocaine and
$516 in cash. Moore was charged with possession of cocaine
with the intent to distribute.
The Motion to Suppress

:: Federal
Corner
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Prior to his trial, his attorney filed a motion to suppress,
alleging, among other things, that his rights under the United
States Constitution were violated. At the suppression hearing,
Moore conceded that the traffic stop itself was proper, but
argued that under Virginia law he should have been released
on a summons rather than being subjected to a full custodial
arrest. Moore contended that, because he should not have been
arrested under Virginia law, any evidence derived from the
search incident to arrest should have been suppressed. The trial
court denied the motion, holding that the search did not violate
the United States Constitution or any Virginia law governing
misdemeanor arrests. Moore was convicted and sentenced to
serve five years in prison, with one year and six months of that
sentence suspended. Commonwealth of Virginia v. Moore, 2007
WL 321210 (U.S. 2007).

The Virginia Statute Upon Which Moore Relied
Virginia Code § 19.2-74 provides, in
pertinent part:
A. 1. Whenever any person is detained by or
is in the custody of an arresting officer for
any violation committed in such officer’s
presence which offense is a violation of
any county, city or town ordinance or of
any provision of this Code punishable as
a Class 1 or Class 2 misdemeanor or any
other misdemeanor for which he may
receive a jail sentence, except as otherwise
provided in Title 46.2, or § 18.2-266, or an
arrest on a warrant charging an offense for
which a summons may be issued, and when
specifically authorized by the judicial officer
issuing the warrant, the arresting officer shall
take the name and address of such person and
issue a summons or otherwise notify him in
writing to appear at a time and place to be
specified in such summons or notice. Upon the
giving by such person of his written promise to
appear at such time and place, the officer shall
forthwith release him from custody. However,
if any such person shall fail or refuse to
discontinue the unlawful act, the officer
may proceed according to the provisions
of § 19.2-82. [Emphasis added]
The Three Appeals
Moore appealed his conviction to the Court of Appeals
of Virginia. A divided panel of the court reversed Moore’s
conviction, finding the search of Moore “in violation of the
Fourth Amendment.” Moore v. Commonwealth of Virginia,
609 S.E.2d 74 (Va.App. 2005). The state appealed and, after
a rehearing en banc, a majority of the court affirmed Moore’s
conviction, finding that his arrest did not violate his Fourth
Amendment rights. Moore v. Commonwealth of Virginia, 622
S.E.2d 253 (Va.App. 2006).
Moore then appealed to the Supreme Court of
Virginia, which reversed the judgment of the Court of Appeals,
holding that the search of the defendant after he was detained
by police for operating a motor vehicle on a suspended license
was unlawful. Moore v. Commonwealth of Virginia, 636 S.E.2d
395 (Va. 2006). Writing for the Court, Justice Harry L. Carrico
wrote, in part:
In support of his position, Moore cites
the decision of the Supreme Court of the
United States in Knowles v. Iowa, 525 U.S.

113, 119 S.Ct. 484, 142 L.Ed.2d 492 (1998).
In Knowles, an Iowa statute allowed a
police officer to arrest a person for a traffic
offense and immediately take him before a
magistrate or to issue a citation in lieu of
arrest. The statute further provided that the
issuance of a citation in lieu of arrest ‘does
not affect the officer’s authority to conduct
an otherwise lawful search.’ 525 U.S. at 115,
119 S.Ct. 484 (citing and quoting Iowa Code
Ann. § 805.1(4)).
An Iowa policeman stopped Knowles
for speeding and issued him a citation
rather than arresting him. The officer then
conducted a full search of the vehicle without
either Knowles’ consent or probable cause,
found marijuana and a ‘pot pipe,’ and placed
Knowles under arrest. Knowles moved
to suppress the evidence. The trial court
denied the motion and Knowles was found
guilty. The Supreme Court of Iowa affirmed,
upholding the constitutionality under a
bright-line ‘search incident to citation’
exception to the Fourth Amendment’s
warrant requirement. Id. at 115, 119 S.Ct.
484.
The Supreme Court of the United States
reversed. Noting that the officer had issued
Knowles a citation rather than arresting him,
the Court stated that the ‘[t]he question
presented is whether such a procedure
authorizes the officer, consistently with the
Fourth Amendment, to conduct a full search
of the car.’ The Court answered the question
‘no.’ Id. at 114, 119 S.Ct. 484.
Thus, under the holding in Knowles, the
officers could not lawfully conduct a
full field-type search. We find Knowles
controlling … and hold that the search of
Moore was not consistent with the Fourth
Amendment. Accordingly, we will reverse
the judgment of the Court of Appeals and
dismiss the indictment against Moore.
The Petition for Writ of Certiorari
On February 1, 2007, the Attorney General of Virginia
filed a Petition for Writ of Certiorari. Commonwealth of Virginia
v. David Lee Moore, 2007 WL 321210 (2007). The question
presented was stated as follows: “Does the Fourth Amendment
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require the suppression of evidence obtained incident to an
arrest that is based upon probable cause, where the arrest
violates a provision of state law?”
The Amici Filing
On March 7, 2007, the Attorney Generals of Texas,
Arkansas, Colorado, Idaho, Iowa, Maine, Michigan, New
Hampshire, Oregon, Puerto Rico, South Carolina, South Dakota,
Utah and Wyoming joined as Amici Curiae on behalf of the
State of Virginia. Commonwealth of Virginia v. Moore, 2007 WL
736704 (2007). The interest of Amici was stated as follows:
The amici States have a significant
interest in this case because each State
has the authority to regulate its own
law enforcement, so long as its laws
comply with the federal Constitution.
Although States may individually choose
to go beyond the federal Constitution’s
requirements for regulating searches,
seizures, and arrests, the amici States all
have an interest in a clear articulation
of their ability to determine their own
penalties for such regulations.
The Next Filings
On May 29, 2007, David Lee Moore filed his brief
in opposition. Commonwealth of Virginia v. Moore, 2007
WL 1577135 (2007). On June 8, 2007, Petitioner filed a reply
brief. Commonwealth of Virginia v. Moore, 2007 WL 1701905
(2007).
Excerpts from the Petition for Writ of Certiorari
In Petitioner’s brief, Robert F. McDonnell, the Attorney
General of Virginia, argues that the Virginia Supreme Court’s
decision conflicts with numerous decisions of the federal courts
of appeals and the state supreme courts and writes, in part:
Because the Fourth Amendment to the
United States Constitution imposes one
standard for arrests and state law frequently
provides for additional strictures, it is not
unusual for state and federal courts to
be confronted with the situation where a
police officer has probable cause to arrest
as required by the Fourth Amendment, but
violates a state law governing arrests. At issue
here is whether the Fourth Amendment
requires the suppression of evidence when
that occurs. The Virginia Supreme Court
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held that it does, and is joined by the Ninth
Circuit in that conclusion. Five federal
courts of appeals and four state supreme
courts have reached the directly opposite
conclusion. Certiorari is warranted to
resolve this conflict over a recurring and
important issue of constitutional law.
***
The Fourth, Fifth, Sixth, Eighth and
Tenth Circuits, as well as highest state
courts in California, Massachusetts, North
Carolina and Ohio, have concluded that
the Fourth Amendment does not require
the suppression of evidence seized incident
to an arrest founded upon probable cause
when the arrest was conducted in violation
of a state statute governing arrests.
United States v. Van Metre, 150 F.3d 339,
347 (4th Cir. 1998) (confessions were
admissible even though the arrest violated
Tennessee law, which required police to
obtain a fugitive of justice warrant; at the
time of the arrest the officers had three valid
warrants);
United States v. Bell, 54 F.3d 502, 504 (8th
Cir. 1995) (arrest for operating a bicycle
without a headlight violated Iowa law but
not the United States Constitution because
it was based on probable cause);
United States v. Wright, 16 F.3d 1429, 1437
(6th Cir. 1994) (stricter requirements
of Tennessee law for warrantless arrests
irrelevant where officers had probable
cause; therefore, suppression of drug
evidence seized from defendant’s rental car
not required);
United States v. Walker, 960 F.2d 409, 415-17
(5th Cir. 1992) (methamphetamine need
not be suppressed if officers had probable
cause to arrest; whether arrest violates Texas
law irrelevant for purposes of constitutional
analysis).
***
The reasoning of these courts is exemplified
by the decision in Bell, a case almost
identical to the case at bar. In Bell, the
defendant was arrested for riding a bicycle
without a headlight. The search incident to
arrest yielded cocaine.

***
The Eighth Circuit reversed. The court
reasoned that ‘states may impose rules for
arrests, searches and seizures that are more
restrictive than the Federal Constitution,’
but these ‘state law violations do not
necessarily offend the Federal constitution.’
Id. at 504. In the context of arrests, the court
observed that ‘an arrest by state officers
is reasonable in the Fourth Amendment
sense if it is based on probable cause.’ Id.
Therefore, the district court erred when
it looked to a state statute in assessing the
Constitutional validity of the defendant’s
arrest. Id.
***
In contrast, the Ninth Circuit and the court
below have concluded that when an arrest
violates state law, the Constitution requires
suppression. In United States v. Mota, 982
F.2d 1384, 1387 (9th Cir. 1992), the Ninth
Circuit held that counterfeit currency
obtained during a search incident to arrest
must be suppressed because arrest for
operating a business without a license was
impermissible under California law.
***
The court acknowledged that its decision
conflicted with that of other circuits. Id. at
1387-88. The court nonetheless held that
the violation of California law rendered the
defendant’s arrest ‘unreasonable, and thus
unlawful, under the Fourth Amendment.’
Excerpts from Moore’s Reply
Moore’s lawyers opposed the granting of the writ,
focusing on the search of Moore rather than on the arrest of
Moore. Their reply included the following:
Petitioner asserts that the ruling below
conflicts with the decisions of federal
courts of appeals, state supreme courts,
and the teachings of this Court. That claim
is unsupported. There is no conflict of
authority on the question decided in this
case: whether, after Knowles, the Fourth
Amendment permits a warrantless search
incident to an arrest for an offense to which
state officers may only respond by issuing
a citation. Moreover, the Virginia Supreme
Court’s decision is correct and compelled
by this Court’s Fourth Amendment

jurisprudence, which recognizes that it is
fundamentally unreasonable for an officer
to search or seize a person based on nothing
more than probable cause to believe that
the suspect has committed an offense that
the state has determined is insufficiently
serious to justify the substantial intrusion
upon individual freedom that results from
an arrest.
***
Petitioner’s assertion of a split of authority
is twice misplaced, relying first on cases
considering the constitutionality of arrests
rather than of searches, and second on
cases that do not involve searches incident
to arrests for citation-only offenses, which
were the only kinds of searches addressed
by the decision in this case.
***
Those decisions have nothing to do with the
holding in this case. The Virginia Supreme
Court did not suppress the evidence in
this case as the fruit of an unconstitutional
arrest. Indeed, the court expressed no
view as to whether respondent’s arrest was
in violation of the Fourth Amendment.
Instead, the court held that even if the arrest
were constitutional (as the citation was in
Knowles), the incident search was not.
Conclusion
If you put a gun to my head and made me guess what
the outcome of this case will be, I would predict that the State
of Virginia is going to win and Moore is going to lose – but you
never know what the Supreme Court is going to do. Stand by.
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WELDON HOLCOMB
August 24, 1925 – September 23, 2007

Eulogy for Weldon, September 27, 2007
By the Hon. Sam Griffith
I am deeply honored that the Holcomb family thought of me
to say a few words about my dear friend, Weldon Holcomb.
G. K. Chesterton, the English philosopher and writer, once
said: “America is the only nation in the world that is founded on
a creed.” In his book “Our Character, Our Future”, Alan Keyes,
a U. S. Ambassador during the Reagan administration, quoted
Chesterton and noted that, “Other nations find their identity and
cohesion in ethnicity, or geography, or cultural tradition. But
America was founded on certain ideas – about freedom, about
human dignity, about social responsibility. It was this profound
peculiarity that most struck Alexis de Tocqueville during his
famous visit to this land at the beginning of the nineteenth
century. He called it ‘American exceptionalism.’”
Let me tell you about a stellar example of such a
man of “American exceptionalism,” a man whose life was the
embodiment of Ambassador Keyes’ description of the unique
American culture, a man whose life was devoted to the ideals of
freedom, human dignity and social responsibility – let me tell
you a little about my friend, Weldon Holcomb.
Weldon’s family wanted me to tell ya’ll about his life – now,
admittedly, it will just be the high points – Weldon packed so
many accomplishments into his eighty-two years that we’d be
here all day if I covered it all and I’d still miss something.
Weldon was born here in Tyler on August 24, 1925.
Weldon’s father was a barber – his barber shop was on Spring
Street, between Erwin Street, and the jail on Elm. It was in what
are now one of those little apartments beneath the coffee shop
on the corner of East Erwin and Spring Street downtown.
Weldon liked to joke that in his whole career, he had
only gone 100 yards – from his daddy’s barber shop on the
200 block of Spring Street, then up the block to the Smith
County Courthouse as assistant district attorney and then
district attorney, and finally directly across the street from the
courthouse in the office you all know at 111 N. Spring where
we were Holcomb, Morrison and Griffith. For a country boy, I
felt I was in pretty tall cotton to be associated with those folks
there.
He attended the local Tyler schools, including Bonner
Elementary, on the east side of Tyler. Weldon told me that he
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and his grade school friends carried their .22 caliber rifles and
their shotguns to Bonner Elementary school and would put
the loaded guns on the cloak room during the school day, then
the boys would hunt for rabbits and squirrels for their families’
supper on the way home from school. That shows how much
American society has changed in the past seventy years.
And, on the afternoon of March 18, 1937, after school one
day, when Weldon was eleven and living off of east Front Street,
he and his friends spent the afternoon and late into the evening
directing the waves of incoming ambulances to Mother Frances
Hospital which was scheduled to open the following day. Those
ambulances took hundreds of children injured in the New
London, Texas, school explosion to the new Tyler hospital.
Weldon graduated from Tyler High School in 1942, when
he was 17, and immediately, like millions of other Americans,
joined the military to fight for democracy throughout the world,
taking on the Axis powers of Germany, Japan and Italy. Weldon
told me he and three of his high school buddies had just seen
a movie, a “picture show” as we used to call it, about brave U.S.
Marines doing battle. They all decided that they were going to
join the Marines that day and so they went downtown to the
enlistment office. The various services’ enlistment offices were
lined up in a row.
And, as they went along the row towards the Marine
recruiter, Weldon was distracted by a cute blond receptionist
in the United States Army Air Corp recruitment office – it was
not the U.S. Air Force until after World War II – and so Weldon
enlisted in the Army Air Corps.
His friends joined the Marines and survived through the
South Pacific theater of the war. And Weldon became a B-17
bomber pilot, flying out of England, bombing Nazi forces in
occupied, enslaved western Europe. In May 1945, the Germans
were finally defeated and surrendered, and Weldon, like so many
American troops, prepared to go into the Pacific to defeat the
Japanese. Weldon returned to the states, and began training
on a new bomber in anticipation of the invasion of Japan, but
the Japanese surrendered in September 1945, and the war was
over.
Then Weldon went to The University of Texas. He received

a Bachelor of Business Administration degree, and went on to
UT Law School.
Weldon said law school was “very interesting” – one of
Weldon’s favorite phrases for situations that others would call
“stressful” or “difficult.”
Now law school is a stressful experience for most folks,
but Weldon said that it was not that stressful for those recent
veterans of World War II – after all, he had flown countless
bombing missions in a war, and the rest of his class had landed
on D-Day, or were in the Battle of the Bulge or were in the
jungle fighting the Japanese in the South Pacific. After four
years of bombings, war and death – well, law school was not
that bad at all. It was kind of relaxing. And, a number of his
fellow students were in the Legislature too.
Weldon spent some time working in the Legislature as well,
then working with Governor Price Daniel. Weldon had great
stories about helping the Governor in statewide politics all over
the state, with some especially interesting stories about traveling
through Duval County and similar places.
After several years in Austin, Weldon came home and
married the love of his life, Joan Cade. As I said, he went to
the district attorney’s office, first as an assistant, then as district
Attorney.
In several years, Weldon became district attorney. Weldon’s
time as DA was unusual. Weldon had, throughout his legal
career, an unwavering understanding that everyone was entitled
to justice.
In the early 50’s when black Americans were subject to Jim
Crow laws throughout the South, and black children were sent
to what the segregationists called “separate but equal” schools,
Weldon put his beliefs of equality into action as district attorney,
against the then prevailing views.
Weldon was the first district attorney in East Texas to use
black citizens on his juries. And he prosecuted white-on-black
crimes as strongly as other crimes, which was the exception in
those post-war days.
Weldon prosecuted many noteworthy defendants, the most
famous of which was Billy Sol Estes. Billie Sol Estes was a close,
personal friend of President Lyndon B. Johnson, and was one
of his big contributors. Estes was indicted for bank fraud for
swindling millions of dollars from banks, involving hundreds
of millions of dollars in bank loans on highly-collateralized, but
non-existent nitrogen fertilizer tanks. Estes was tried in the 7th
District Court up the street in the Smith County Courthouse.
It was the first televised trial in American history. Back then,
televisions were a fairly new thing. The TV cameras were
concealed in a special enclosed area in the southwest corner
of the courtroom with small holes the cameras could film
through. The cameras were very unobtrusive. You can see just
the hint of the camera lens through the small holes. Just look
at the pictures in the Southwest Reporter law books – there are
photographs of the courtroom.
Weldon won the conviction. But Estes appealed, saying the

TV cameras in the court denied him a fair trial. The case went
to the U. S. Supreme Court.
Weldon said he learned a life-long lesson from the case. He
was just the local prosecutor, and when “the big boys in Austin”,
as he called them, heard he was going to argue the case in the U.
S. Supreme Court, they suddenly were interested in being in the
case – they had been totally hands-off when he was prosecuting
the President’s friend, but a chance to argue before the U.S.
Supreme Court – now they were interested. They pulled their
power card, and shoved Weldon aside and they argued the case
before the Supreme Court. And, lost.
Because they knew nothing about the case. They hadn’t
even looked at the pictures of the enclosed, unobtrusive cameras.
So they could not argue the truth, the facts. The Supreme Court
reversed the conviction based on their erroneous belief the
cameras had been prominent in the courtroom.
Weldon learned a valuable lesson – he would never let
someone take over his cases.
After a couple of terms Weldon left the DA’s office. He said
it was for “health reasons” – setting up another of his jokes.
He said the voters got sick of him.
Weldon went into private practice across the street at 111 N.
Spring, where his law office still is, and where I had the privilege
to work with him for a number of years, and working with him
on numerous cases.
Weldon’s early practice was extensive, both civil and
criminal. He represented the local television station, KLTV
Channel 7, and took several FCC cases all the way to Washington,
DC, winning major legal victories for the TV station.
But Weldon became far more famous for his work
defending the rights of his clients accused of crimes. One of
Weldon’s most significant cases was representing Billy Joe Wade,
who was indicted in a 1964 bank robbery in Eustace, Texas.
Weldon was appointed to represent Mr. Wade, and thereafter,
the assistant U.S. attorney put Wade in a physical lineup without
giving notice to Weldon. Weldon thought that was wrong, and
as they say today, Weldon “made a federal case out of it.”
William Wayne Justice, now a federal district judge, was, in
the mid-60’s, the United States Attorney for the Eastern District,
where he had tried a number of cases with Weldon as opposing
counsel, including the Billy Joe Wade case. Judge Justice, in
his biography, “William Wayne Justice: A Judicial Biography,”
described Weldon as “a civil rights lawyer specializing in the
Fifth and Sixth Amendments.”
Judge Justice obtained a conviction against Wade. To quote
from Judge Justice’s biography:
“Several days after the trial, Justice encountered Holcomb,
a personal friend and political rival for years, in front of the
Tyler post office. ‘I stopped him, and he promptly handed me
a piece of stick candy. I said, ‘Weldon, are you going to appeal
that Wade case?’ He said, ‘Yeah, I am.’ I said, ‘What’s going
to be the basis for your appeal?’ He said, ‘I’m going to appeal
because the defendant didn’t have a lawyer present at the lineup.’
November 2007 VOICE FOR THE DEFENSE 25

I laughed and laughed; I thought that was the funniest thing
I’d ever heard. And I continued to laugh every time I thought
about it until the Supreme Court came down with its decision
in favor of Wade. That was the most notable failure that my
office encountered in my term as U.S. attorney.’”
A lawyer once said about Weldon: “Most lawyers just learn
the law. Weldon learned the law and if he didn’t like it, he would
go to the United States Supreme Court and change the law.”
That is truly high praise.
But Weldon just sat there and modestly said, as he often did
when you mentioned one of his great accomplishments, “Oh, I
just got lucky.” No, Weldon was not “just lucky.” Weldon was
a great lawyer.
Later, when Weldon represented Kenneth Bora, the central
figure in the 1979 Smith County drug bust that was so nationally
infamous, it led to a blistering ABC News 20-20 investigative
report sneeringly entitled “Smith County Justice.”
Weldon represented Bora and obtained four hung juries
in the highly emotional trial. Eventually, the two out-of-town
undercover police officers were convicted of lying and perjury
about the cases they had made up and illegal convictions they
had gotten against Smith County residents, based on evidence
that Weldon discovered and developed. All the cases against
the Smith County residents were ultimately dismissed, and the
two corrupt out-of-town police officers went to prison. Later,
a book and the movie “Rush” came out, and were very, very
loosely based on the events and the facts, written by one of the
disgraced police officers.
Throughout the firestorm of public controversy about
the Bora case, Weldon stood firm, protecting his client from
the two corrupt police officers and the whirlwind of negative
publicity.
And I had the pleasure of being co-counsel with Weldon
in his last jury trial. It was an aggravated assault trial in the
114th District Court.
During jury selection, I watched as Weldon explained
the protections, the rights, the workings of the United States
Constitution to the jury panel. After the long, hard-fought trial,
the jury returned a not guilty verdict. As we were leaving the
courthouse, I saw a woman who had been on the jury as she
waited for her husband to pick her up. As we discussed the trial,
I asked her why they had voted “not guilty.” She responded that
the jury panel thought the defendant had been involved. But,
she explained, the jury just did not believe the State had proven
their case beyond a reasonable doubt.
Weldon is one of the few lawyers who could effortlessly
explain the Constitution so brilliantly that every juror
would grasp the value of giving full force to our individual
freedoms.
Weldon got lots of lawyer recognition for his decades of
service to the Texas legal community, including being a founding
member and Past President of the Texas Criminal Defense
Lawyers Association. He was inducted into TCDLA’s Hall of
26 VOICE FOR THE DEFENSE November 2007

Fame in 1992. He was also awarded the highest award the Smith
County Bar Association can give to its most illustrious member,
the “Justinian Award.”
I did want to mention Weldon and his peppermint sticks
– his “Baptist cigars” – as he called them. When I was at their
office, the office would spend several hundred dollars a month
for the hand-made peppermint sticks Weldon handed out. We
thought it was money well spent.
Every wonder where the idea of passing out peppermint
sticks came from? Weldon told me it was from his days in
politics. But, I hasten to note that when he told me this story,
his eyes were twinkling as he began to tell another one of his
jokes. But it is still worth repeating, even if told in fun.
Weldon said that when he was in politics, he would kiss the
babies, as politicians are supposed to do. But he had to quit
because “Joan didn’t think I was a good judge of the ages of
the babies I was kissing.” So he started passing out peppermint
sticks instead.
But the true measure of a man is not what he does at the
office but how he lives his life. And, Weldon lived life and lived
it more abundantly, as Jesus said in John 10:10.
Weldon was happily married to Joan Cade of Athens for
fifty-five years. They have four wonderful children they are so
very proud of – all University of Texas exes, he would proudly
note. Susan and Mark Wood and their children are serving the
LORD overseas. Their son, David and his wife Stacy, and their
son live in Dallas. Glenda and Sergio Morena live in Ft. Worth,
and daughter Cindy lives in California.
Weldon and Joan’s lives centered around the LORD and
service to God. Weldon was an active church leader, first here
in this building when it was Calvary Baptist, then as a founding
member of a Calvary mission church that became Colonial Hills
Baptist Church on South Broadway, where he was a deacon for
decades.
Weldon taught Sunday School at both here and Colonial
Hills for over 40 years. Mrs. Holcomb is still an active pre-school
Sunday School teacher for the youngest children at Colonial
Hills Baptist Church.
If you ever go to Colonial Hills, as you exit the Colonial
Hills Baptist Church parking lot, on the back of the church’s
parking lot signs there is an admonishment, there is a charge,
to church members as they leave the church grounds. The sign
says: “You are now entering your mission field.”
We often forget that we are not earthly beings having an
occasional spiritual experience at church, but rather, we are
spiritual beings, with eternal souls, having an earthly experience.
I would remind you – your life view, your world view determines
how you live your life. As Jesus told his mother in the temple
in Jerusalem, when he was twelve, “Didn’t you know I must be
about my Father’s business.” Luke 2:49. We, too, should all, we
all must be, about our Father God’s business.
We often forget that life-shaping thought. But Weldon
never forgot.

Weldon was always busy serving in his Father God’s
business, tending to the needs of the less fortunate, visiting the
sick and shut-ins, protecting the rights of everyone. Did you
know that every day for decades, Weldon would spend his lunch
hour and late afternoons after work, going to the hospitals to
visit those in the hospital to encourage them and pray with
them, just like Jesus, in Matthew 25: 31-40, told his followers
they were to do.
No, that quiet service to the less fortunate, to the hurting,
that kind of service does not get the headlines. But Weldon was
serving Christ, not the media or padding his public image. He
was serving his Lord and Savior, Jesus Christ.
People often talk about helping the kids. But so few actually
spend their time and their money supporting and encouraging
kids. Oh, we might spoil our own kids rotten, but how about
the children of the community? There are millions of kids who
need encouragement, and scholarship money, to achieve their
life goals. These kids are often forgotten.
We are often like the rich young ruler who came to Jesus and
asked what he needed to do to be saved. Luke 18: 22. Jesus told
him to love God with all his heart, and to love his neighbor as
himself. The rich young man smugly said he had already done
that all his life. And then Jesus looked him in the eye and said,
“Fine, show me.” Actually Christ’s words to the rich young man
were to go and sell all that he had and give his possessions to
the poor, and come take up his cross and follow Jesus. The rich
young ruler sadly went away from Jesus, and kept his money,
but lost his life and his soul.
But we are much the same as the rich young man whose
story we read in Mark 10:17-25 and Luke 18: 18-23. When we
hear God calling us to come follow Him by giving our lives
and our possessions to Him and His work, we too, usually
just shove our money deeper in our pockets and go golfing or
go entertain ourselves with a fine dinner and forget the poor.
But not Weldon. Weldon put his money and his time where
everyone else’s mouths are.
Our offices were full of countless plaques and recognitions
from the various youth groups, Future Farmers of America
chapters, and especially the Smith County Junior Livestock
Show, in recognition of his support. Even I had no idea of the
breadth of his support for our kids and our community.
Yesterday I talked with the Smith County Agriculture
Department’s agents about Weldon and his support for kids
involved in agriculture. The money raised in the auctions
of kids’ FFA project animals goes to college scholarships for
the kids, and directly to the kids to fund their own college
educations.
Weldon not only attended the Smith County Junior
Livestock Show, but he actively supported the kids’ education
by buying the prize animals at the auctions, and usually giving
their pets back to the kids.
Joan may be embarrassed for their generosity to be known,
but I have a point to make here, so please bear with me. In the

last four years – 2004 thru 2007 – in just four years Weldon and
Joan have contributed $92,353 to the kids at the Smith County
Junior Livestock Show. The county agents roughly estimated
that over the years, Weldon and Joan have given over $300,000
to fund the educations of thousands of Smith County’s children.
And, since the first hay show in 1989, Weldon contributed over
$17,000 to the Smith County Hay show, money that funds three
different scholarship funds.
No, there is no building named for Weldon for his work
and generosity to our children but that is okay. Weldon was
not spending money to buy recognition. If he wanted that, he
could have sent a big check to some event at the local country
clubs, gotten his name in big letters on the announcements and
for an evening been “somebody important.”
But Weldon was serving the Lord God, not the fickle
moods of this world that worship at the altars of Brittany Spears
and Brad Pitt and Angelina Jolie and Snoop Dog, rather than
worship and service the eternal God.
Weldon lived out his faith. Weldon’s life reflected not only
memories of how difficult it is for a poor kid like himself to
become successful through hard work. But Weldon also lived
out Christ’s admonishments to him. Christ’s admonishment
to each one of us. Jesus said in Matthew 6:19-21: “(19) Lay not
up for yourselves treasures upon earth, where moth and rust
doth corrupt, and where thieves break through and steal; (20)
but lay up for yourselves treasures in heaven, where neither
moth nor rust doth corrupt, and where thieves do not break
through nor steal; (21) For where your treasure is, there will
your heart be also.”
Weldon is Home now. If he could speak to us now, he
might quote the Apostle Paul’s last letter to his son-in-the-faith,
Timothy, in Second Timothy 4:6-8, where Paul wrote: (6) For
I am now ready to be offered (as a wine sacrifice), and the time
of my departure is at hand. (7) I have fought a good fight, I
have finished my course, I have kept the faith: (8) Henceforth
there is laid up for me a crown of righteousness, which the Lord,
the righteous judge, shall give me at that day; and not to me
only, but unto all them also that love His appearing (who look
forward to His glorious return).
So, what is the lesson of Weldon’s life? Yes, it was welllived, with lots of love, and public and private service to his
community, to his church, and especially to His God.
But, is there a bigger lesson? What is the “take away” –
today’s common place simplistic expression for what lesson can
you take away with you that will “add value” to your life?
The Apostle Paul recognized that life here on earth is filled
with trouble, when he wrote that: “We are troubled on every
side, yet not distressed; we are perplexed but not in despair; (9)
persecuted, but not forsaken; cast down, but not destroyed.” 2
Corinthians 5:8-9.
Because as Paul explained, “But we have this precious
treasure – this light and power (of God) that now shines within
us – is held in perishable containers, that is, in our weak bodies.
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So everyone can see that our glorious power is from God and
is not our own.” Second Corinthians 4:7.
See, the bigger lesson of Weldon’s life is that, like the life of
the Apostle Paul, Weldon’s life should be seen as a template, an
example of how each of us should live our lives.
What Weldon did, his service to his community and his
country, his service to the downtrodden, his service to church,
it was all due to one thing. Weldon recognized that precious
treasure, Weldon recognized and knew that Christ was living
within him, that Jesus Christ was living through Weldon.
Do you want more meaning in your life? Do you
sometimes, as you look at all your stuff, all your big cars, huge
homes, fancy bass boats and golf carts and expensive golf clubs,
and exotic vacations. Do you ever think to yourself, there has
got to be more to life than just getting more stuff.
A few years ago there was a bumper sticker that said, “He
who dies with the most toys wins.” Soon the rebuttal bumper
sticker appeared that said, “He who dies with the most toys is
still dead.”
Einstein said that the definition of insanity is to keep doing
the same thing and expecting different result.
Do you keep trying to fill the emptiness of life with more
stuff? And are you still feeling empty? That is insane.
May I suggest you try something different.
Jesus promised not only to give us “life and life more
abundantly.” John 10:10. Jesus also promised eternity in Heaven
for those who believe in Him. Jesus said: Let not your heart
be troubled: ye believe in God, believe also in me. (2) In my
Father’s house are many mansions: If it were not so, I would
have told you. I go to prepare a place for you. (3) And if I go
and prepare a place for you, I will come again, and receive you
unto myself; that where I am, there ye may be also. (4) And
whither I go ye know, and the way ye know. (5) Thomas saith
unto him, Lord, we know not whither thou goest; and how
can we know the way? (6) Jesus saith unto him, “I am the way,
the truth, and the life: no man cometh unto the Father, but by
me.” John 14:1-6.
So what is the “take away” lesson Weldon would ask that
you consider this day and throughout your life? He would say,
don’t look at him and say that he lived a good life. Though he
did. Weldon would say to each of you: “Don’t follow me. Follow
Christ. Jesus is the Way, the Truth and the Life.”
And Weldon would tell each of us today, but especially
his loving family: “Let not your heart be troubled.” Weldon
would gently remind us that last Saturday he was struggling for
strength, he was struggling for air. Weldon was struggling for
life in his tired old body. But now Weldon can joyfully proclaim,
“Today, Joan, I am HOME.”
And he would ask you to follow Christ, too, so you, too,
can see him again. In Heaven. So you, too, can go to Heaven.
Not a bad “take-away” lesson for a life well-lived. Weldon lived
his life abundantly. He lived the American Dream. He was a
poor kid who became quite affluent through decades of hard
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work. He served his country in war. And in peace. He served
his fellow man in public service. And in unheralded private
service to countless people, and to their children, financing
their kids’ educations.
William Butler Yeats, the Irish poet, visited a national art
gallery in Dublin, and, after seeing the portraits of the heroes
of Ireland, men and women who had given their lives for
Irish freedom, Yeats was humbled to be in the presence of the
portraits of such men and women of such valor.
Yeats wrote in The Municipal Gallery Revisited, “Think where
man’s glory most begins and ends, and say my glory was I had
such friends.”
When I think of the many years I was blessed to talk the
law, and talk about life, with Weldon, and be encouraged and
uplifted by his quick smile and humor, and when I trace the life
of honor and generosity, and public service, well, I am like Yeats.
I, too, say: “Think where man’s glory most begins and ends,
and say my glory was I had such a friend as Weldon Holcomb.”
For through his life, we were all blessed. Maybe you didn’t
know what a blessing he was to our community. Hopefully, a
few things I said will give you new insights of what a wonderful
community leader and humanitarian we have lost.
Friends I am afraid we won’t see many more like
Weldon this side of the River Jordan. Tonight, as you say your
evening prayers, thank God for men and women like Weldon.
And pray for God’s Loving Arms to comfort Joan and their
family.
I will close with Aaron’s Blessing, a prayer that has been
prayed over all Jewish children since the Israelites left Egypt
to return to the Promised Land. I pray this blessing over each
of one you.
But I especially pray this blessing on Joan Holcomb, and
Daniel, Susan, Glenda and Cindy and their families:
The LORD bless thee, and keep thee;
The LORD make His face shine upon thee,
and be gracious unto thee;
The LORD lift up His countenance upon thee,
and give thee peace.
Numbers 6:24-26
Thank you again, Mrs. Holcomb, for the chance to
speak of my dear friend – Weldon. It has truly been my glory
that I had such a friend.
		

INTRODUCTION TO THE UNITED STATES’ CRIMINAL JUSTICE SYSTEM
BY JUDGE JAY KARAHAN

BAHCESEHIR UNIVERSITESI / SOUTH TEXAS COLLEGE OF LAW
BESIKTAS - ISTANBUL, TURKEY
DECEMBER 11-15, 2006
Over this past holiday break, I traveled to Istanbul, Turkey for
the privilege of teaching and lecturing about the United States’
Criminal Justice System at Bahcesehir Universitesi School of
Law. South Texas College of Law arranged this “professor
exchange” as part of their exchange lecturer / student series in
partnership with Bahcesehir University and the University of
Kansas Law Schools. This trip was a wonderful opportunity
to share an insider’s view of our criminal justice system with
an appreciative audience of Turkish law students, lawyers and
judges.
The lessons / lectures were in five parts and were presented
Monday through Friday with students attending in the
mornings and judges / attorneys attending at night. The days
and subjects were divided as follows:
Day 1:
Day 2:
Day 3:
Day 4:
Day 5:

Criminal Investigations
The Charging Decision, Arrest, and Bail
Pre-trial / Discovery
Trial
Appeals / Writs.

The students’ lessons culminated at week’s end with a written
examination on material covered in class and in the evening
lectures. The students, judges, and lawyers were very inquisitive
and seemed to appreciate most of all how our system works. I,
too, took away from this experience an increased appreciation
of our criminal justice system, as well as having learned a few
things that might even improve it. My fellow instructor, South
Texas College of Law’s Professor Tracy McGaugh, taught legal
research and writing. Tracy and I appeared together at the
evening lecture series and made for a good team. She taught the
students and lawyers the importance of organizing and telling
a good story in their writing and arguments, and with these
crucial points I combined my occasional illustrative comments
and “war stories” from the courtroom. It was a very special
collaboration.
I will share with you a little about Turkey, its criminal justice
system, my experiences teaching and speaking, and what I
learned from this incredible experience.
Turkish Legal Education, Bar Admission and Assignment of
Roles. Turkish high school graduates are given examinations
to determine aptitude for college study and the areas in which
the student is likely to excel. Much like our standardized SAT
and LSAT testing, these examinations serve to pinpoint students
with exceptional critical thinking, reasoning, and writing skills.

The exceptional students are immediately identified as “law
students.” As such, they commence a four-year course of study
leading to a law degree. After their law studies are complete
and after a one-year internship that includes time in both a law
office and a court, these students are automatically admitted
to the bar.
Future judges and prosecutors are then sent for special,
additional specialized training after which the Minister of Justice
assigns them to posts throughout the country (not necessarily
in their hometown or village). These particular students then
move up in seniority (there are five grades of appellate judges)
based on performance and integrity evaluations conducted by
the Ministry of Justice. Thus, a junior grade judge or prosecutor
may request a transfer to a larger city, or to a post with greater
responsibility in terms of both case size and severity of offenses
only after their performance is evaluated and approved. The
judges must have good affirmance records and prosecutors must
have both good investigative and trial records. In the end, these
judges and prosecutors enjoy job security, assuming they have
exhibited good behavior and performance, through the Ministry
of Justice’s mandatory retirement age of sixty-five years.
Regardless of whether one chooses to prosecute or defend, the
newly admitted lawyers may not appear in court on behalf of
the Republic, or the accused, without a senior trial counsel
mentor until they have practiced for at least five years. I think
this is an idea worth exploring here in our county, but because
of the number of years of school required before licensure in
the United States, I believe a one or two-year mentorship period
would serve to improve the quality of our trial practice.
Turkey has only one level of appeal and that is to their Supreme
Court. This appellate court sits in various divisions throughout
the country. Very serious crimes (such as those involving
organized crime, or misdeeds by political figures) that can
potentially result in convictions will go to the most senior
appellate judges sitting in Ankara, the country’s capital.
The 2005 revisions to Turkey’s penal code did away with
felony and misdemeanor distinctions. Consequently, there
are only “crimes” and personal torts (a quasi-civil petty offense
designation for minor assaults, property damage, and petty
thefts). In addition, Turkey—a candidate for accession to
the European Union—has abolished the death penalty. For
those who are wondering if Turkey practices the theatrically
exaggerated penology depicted in the 1970’s movie. “Midnight
Express,” you should know that Turkey has voluntarily subjected
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itself to the European Union’s human rights treaties, laws, and
adjudication.
The Classes and Lectures. The law classes began at 8:30 a.m. and
lasted about one hour. The students’ curiosity led to another
half-hour or so of post-class visits to answer questions and
clarify lessons. The open lectures, from 6:30 p.m. to 8:30 p.m.
each night, were well-attended by judges, prosecutors, attorneys,
and other law students from around Istanbul. Professor
McGaugh and I were assisted by two teaching assistants and
Professor Feridun Yenisey, one of Turkey’s pre-eminent
criminal law professors who, in stature, is much like Harvard’s
Alan Dershowitz. The teaching assistants and Professor
Yenisey translated our comments and provided each of us with
insightful feedback so that we could further explain our system
to the attendees, often accompanied by comparisons to their
system. I found this process refreshing because it really forced
me to think through each comment in order to properly and
thoroughly explain my responses to the audience. I have had
considerable experience doing this with American juries during
voir dire—i.e., having to explain legal concepts in criminal
cases—but doing so through a translator to an audience already
trained in the law was an even greater challenge.
After the lectures we met each night in the student cafeteria
to continue the discussion over dinner. These discussions
continued through the week - until I discovered the Fusbol
table there. Several challenging matches ensued, but alas the
Turks, who I am certain are born wearing soccer shoes, humbled
me greatly!
Turkey – Brief History and Its Justice System. Turkey is a
westernized, secular society with a prominent place in world
history. Turkey is predominantly Muslim in religious faith,
yet historically, it has been tolerant of all religious faiths.
The larger cities like Istanbul, Ankara and Izmir are virtually
indistinguishable from the large cities in the United States and
Europe for modern conveniences, technology, and culture. The
Republic of Turkey was established in 1923 after the fall of the
Ottoman Empire in World War I, the Crimean Wars, and its
War for Independence. Lasting from 1299 to 1922, the Ottoman
Empire, at the center of interactions between the Eastern and
Western worlds for six centuries, was a leading world power
during the 16th and 17th centuries. Between the 15th and 19th
centuries, the Ottomans were the only Islamic power to seriously
challenge Western Europe’s rising power.
Mustafa Kemal Ataturk, the commanding general of the Turkish
army during the Crimean Wars, is universally recognized as the
father of modern Turkey and its people. In short order, Ataturk
led the transformation of a country governed for centuries
by Ottoman sultans and religious law into a 20th century
republic governed by a representative, westernized, and secular
government. Ataturk was committed to bringing post-Ottoman
Turkey into the 20th century by aggressive westernization and
secularization reforms and legislation. There are many very
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informative articles about Ataturk available on the internet
if you want to learn more about this country’s evolution and
unquestionable relevance in world affairs, particularly in the
Middle East.
Turkey constitution is similar to ours and establishes a
democratic and secular government. It has been amended
several times since 1922; the most recent amendment occurred
in 1982 after the 1980 coup d’etat and took place in order to
prepare for Turkey’s admission into the European Union. The
Turkish constitution provides for various rights and liberties
much like those provided in the United States’ Constitution.
Interestingly, all law enforcement searches of homes require
written warrants approved by a judge, even in fleeing felon or
exigent circumstances cases. Turkish criminal defendants also
have the right not to incriminate themselves, as well as the right
to counsel in cases involving jailable crimes. Turkey is currently
about ten years away from EU membership.
Turkey has an inquisitorial system of justice: There is no trial
by jury and only the judge examines witnesses. Each attorney
provides the judge with a dossier of their case; the judge has
the discretion to call and examine witnesses; and the attorneys
may argue their case to the judge at the close of proceedings.
The judge determines guilt or innocence and, if necessary,
pronounces sentence. Several years ago, Turkey abolished the
death penalty—in large part due to its seeking membership in
the European Union which opposes the death penalty. At the
time of our visit at the university, a case involving the abduction
and murder of young children in a small Turkish village was
in the press accompanied by calls for re-instituting the death
penalty. I was, therefore, asked a great many questions about
how we handle death penalty cases.
Istanbul – A World-Class City. During the hours between
classes and a weekend on each end of the working part of this
trip, I toured both the European and Asian parts of Istanbul
and learned a great deal of Turkish history. I had last visited
Turkey as a teenager traveling with my family, but naturally, I saw
much more this time around. For instance, I learned that most
of the forty-six Ottoman Turkish sultans were highly educated,
often at European universities, and I learned that these sultans
encouraged and supported institutions of higher learning in
Turkey through the centuries. I also learned of the persistence,
imagination, and daring of Sultan Mehmet who invaded and
recaptured Istanbul (then Byzantine Constantinople in 1453)
by means of lifting his war vessels out of the water outside the
blockaded Bosphorus, rolling the vessels on timbers across land,
and re-launching them inside the blockade.
During my stay in Istanbul, both at the University and out and
about in the city, I experienced warm and generous Turkish
hospitality and service, and I felt very safe at all times. The
mua’hazeens’ beautiful, song-like call to prayer, juxtaposed
with the modern bustle of this vibrant world-class city, made
for a memorable visit that I will always cherish.

The Law West (and East) of the Pecos
by Richard L. Ellison
You can quote the Supreme Court all you want, but on ‘Law
and Order’ the other night the guy says ‘oh, heck, they have
already appointed him an attorney. I guess we can’t talk to him,’
so who knows …. Take a look at that.
—Texas District Judge Stephen B. Ables
in a suppression hearing. 1
Based on the materials available to this
Court, it appears the state court [Stephen
B. Ables], on repeated occasions conveyed
information to petitioner’s counsel that
turned out not to be true; provided at least
one significant update to the State without
providing the same notice to petitioner; and
failed in general to keep petitioner informed
as to the opportunity, if any, he would have
to present his case...There is also a strong
argument the court violated state law by
failing to provide a competency hearing.
—Justice Anthony Kennedy, for the majority
in Panetti v. Quarterman.2

to the home of his estranged wife’s parents. Breaking the front
door lock, he entered the house, and, in front of his wife and
daughter, shot and killed his wife’s mother and father. He took
his wife and daughter hostage for the night before surrendering
to police.5
A court ordered psychiatric evaluation indicated that Panetti
suffered from a fragmented personality, delusions, and
hallucinations. He had been in and out of mental hospitals
for schizophrenia and manic depression (bipolar disorder).
His wife reported that he believed their home was possessed
by Satan and he had to bury furniture and to perform other
exorcism rituals. Panetti stabbed a wall in their home to kill
the devil who had supposedly manifested himself there. 6
He told the jury in his trial that, when he broke into his inlaws’ home and shot and killed them in front of his wife and
daughter, an invisible friend named “Sarge” was directing him.7
As Justice Kennedy dryly notes, despite all of this evidence,
Panetti “nevertheless was found competent to be tried and to
waive counsel.” 8
The spectacle that followed was described in an affidavit by a
courtroom observer:

A Judicial Farce
Texas is famous for its “tough on crime” politicians. Henry
Wade, Dallas’ district attorney for over thirty years, allegedly
said that he wanted prosecutors who could convict innocent
defendants, because “any son of a bitch could convict a guilty
man.” A Harris County judge who presided over the capital
murder trial of a man whose lawyer slept through parts of the
trial said, “The Constitution says everyone’s entitled to the
attorney of their choice. The Constitution doesn’t say the lawyer
has to be awake.” 3 Maybe Judge Ables was trying to maintain
this tradition of “tough on crime” politicians when he said that
a television crime drama trumped a ruling by the United States
Supreme Court.
Stephen Ables is the same judge who presided over Scott
Panetti’s saga through the Texas death penalty legal system.4
There was never any issue that on a morning in 1992, Scott
Panetti awoke before dawn, dressed in camouflage and drove

At the trial Scott dressed in a 1920s era
cowboy style. It looked idiotic. He wore a
large hat and a huge bandana. He wore weird
boots with stirrups, the pants were tucked
in at the calf... I had a feeling that Scott had
no perception how he was coming across...
He was totally unable to see the effect... His
questions were completely without thought.
The questions were irrelevant. I felt like that
Scott was digging his own grave... The trial
was a joke. It was a big fiasco.
Panetti’s stand by counsel described it as “truly a judicial farce,
and a mockery of self-representation.”
Wilkommen to the Texas Hill Country
This time, the case did not originate in “the death penalty

November 2007 VOICE FOR THE DEFENSE 31

capital of the western world,” a/k/a Houston, a/k/a “pipeline to
death row.” 9 The murders occurred and the case was tried in
Fredericksburg, a picturesque town of about 9,000 in the Texas
Hill Country, about seventy miles west of Austin. The Chamber
of Commerce touts the town’s strong German heritage, and
greets visitors to its website with “Wilkommen.” According to its
website, Fredericksburg is also known as the “city of steeples” for
its large list of houses of worship and religious denominations.10
The region was not always so conservative. Gillespie County was
settled by “Freethinkers” in the 1840’s, who fled persecution in
their native Prussia. They had been the most liberal and secular
members of their home country, where they were persecuted
for their beliefs. They advocated universal education, opposed
slavery and secession, remained loyal to the Union, and when
they refused to swear allegiance to the Confederacy, they were
violently persecuted in their new country as well.11
Fredericksburg is the county seat of Gillespie County,
one of four that make up the 216th Judicial District. The 216th
District was the scene for the infamous “Slave Ranch Trial,”
where the great lawyer Richard “Racehorse” Haynes defended a
rancher charged with kidnapping hitchhikers from the interstate
highway and forcing them to do hard manual labor, and to
make religious trinkets for sale to tourists. If they complained,
they were tortured with cattle prods. One died under torture.
After a three month trial, the head of the family got probation,
and his son was sentenced to fifteen years, of which he served
only three. Local juries can be fair, even lenient, to murder
defendants, especially when they have the money to retain a
“super-lawyer.”
Panetti was indigent, and could not afford to bring in
big name talent from Houston. As it turned out, he decided
he didn’t want a lawyer to defend him, and the judge, over the
objections of his standby appointed counsel and the prosecutor,
allowed him to waive counsel and defend himself.12 Panetti
tried to subpoena the president and Jesus Christ, who Panetti
said visited him regularly in his cell.
Panetti’s only defense was that he was not guilty by
reason of insanity. A competent defense lawyer might have
persuaded the jury to acquit, but according to his standby
counsel, Panetti engaged in “bizarre,” scary,” and “trance-like”
behavior.13 At the least, a lawyer could have been a buffer
between Panetti and the jury, who appeared frightened of him.
The jury probably believed that he was insane, but they weren’t
about to take any chance that he would ever get out of a state
hospital and come back to their town. They found him guilty
of two capital murders, and sentenced him to death.
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Post Conviction Proceedings
Panetti’s case went through all the usual appeals and habeas
proceedings, to no avail. After Judge Ables set Panetti’s
execution date for February 5, 2004, his lawyers filed a motion
that claimed for the first time that due to mental illness he was
incompetent to be executed, and that killing him would violate
his constitutional right under the Eight Amendment to be free
from cruel and unusual punishment. Judge Ables denied his
motion without a hearing, and Panetti returned to federal court
with his second petition for writ of habeas corpus, and motion
for stay of execution. The day before he was to be killed, the
U.S. District Court stayed the execution, “to allow the state
court a reasonable time to consider the evidence of [Panetti’s]
current mental state.” 14
The case went back to Stephen Ables, the same judge who had
ruled, over the objections of his standby counsel and the district
attorney, that Panetti was competent to waive counsel and
represent himself, and witnessed his performance in his cowboy
outfit. The judge hadn’t changed his mind or his procedures,
and found that Panetti was competent to be executed. It was
Judge Ables’ handling of this part of the case that ended up
before the Supreme Court.
“Inadequate for Ascertainment of the Truth”
Panetti’s lawyers went back to federal court, arguing that Judge
Ables had denied Panetti due process. The District Court
concluded that the state-court competency proceedings failed
to comply with Texas law and were constitutionally inadequate
in light of the procedural requirements mandated by Ford v.
Wainwright, 477 U.S. 399 (1986), where the Supreme Court
held that the Constitution prohibits states from inflicting
the death penalty upon insane prisoners, because it would
violate the Eighth Amendment’s ban on cruel and unusual
punishment. The State of Texas’ counsel argued that
the federal court had to defer to the state trial court,
under the Antiterrorism and Effective Death Penalty
Ac t of 1996 (AEDPA). Fur ther, the State argued
that Panetti had already had his one and only shot at habeas
relief.
The federal district court found that because Judge Ables had
failed to provide Panetti with a chance to present evidence
and be heard, he was not required to defer to the state court’s
finding of competency. The federal judge heard evidence in a
hearing that lasted two days. Psychiatrists testified that since his
conviction, Panetti had stopped taking his medications and had

gotten worse, and that he believed that he was to be executed
to stop him from “preaching the gospel.”
The federal court nevertheless granted no relief, finding that
petitioner had not demonstrated that he met the standard
for incompetency. Under Fifth Circuit precedent, the court
explained, Panetti was competent to be executed so long as
he knew the fact of his impending execution and the factual
predicate for it. The Fifth Circuit affirmed.
Supreme Court Reverses and Remands
Justice Kennedy wrote the majority opinion, joined by
Justices Stevens, Souter, Ginsberg, and Breyer. He wrote,
“we agree with petitioner that no deference is due. The state
court’s failure to provide the procedures mandated by Ford
constituted an unreasonable application of clearly established
law as determined by this Court.” The opinion succinctly
states some of the deficiencies in the state court’s proceedings:
- violating state law by failing to provide a
competency hearing.
-failure to hold a scheduled status conference.
“Petitioner’s counsel called the courthouse
and was advised Judge Ables was out of the
office for the day.”

Panetti’s lawyer.
In short, the Supreme Court found that “the fact-finding
procedures upon which the court relied were not adequate for
reaching reasonably correct results, or at a minimum, resulted in
a process that appeared to be seriously inadequate for ascertainment
of the truth.” 15 Further, “if the Constitution renders the fact or
timing of his execution contingent upon establishment of a
further fact, then that fact must be determined with the high
regard for the truth that befits a decision affecting the life or
death of a human being.” 16
It is not my purpose in this paper to offer an in depth scholarly
analysis of the opinion and its impact on the death penalty as
it affects the mentally ill. The opinion seems to leave open the
question whether the Eight Amendment permits the execution of
an inmate who has a factual awareness of the Prosecution’s stated
reason for his execution, but who lacks, due to mental illness, a
rationale of the State’s justification.17 “The Court rejected the
state’s arguments that the Court did not have jurisdiction and
that the state court was entitled to deference under the AEDPA.
In doing so, the Court held that a prisoner may sometimes bring
a habeas petition claiming mental incompetency even if he did
not raise the claim in his first petition and that state courts can
be held to have unreasonably applied a legal principle even if
the principle was addressed to somewhat different facts than
those of the psychiatric evidence.” 18

- ex parte communications with the prosecutor.
“Counsel then called the Gillespie County
District Attorney, who explained that
the judge had informed state attorneys
earlier that week that he was cancelling the
conference he had set and would appoint the
mental health experts without input from
the parties.”

I will leave to lawyers and students who have more scholarly
training to answer this question: does this opinion have broad
implications for death penalty habeas litigation, or was the
majority simply offended by Judge Ables’ failure to conduct
the proceedings “with the high regard for the truth that befits
a decision affecting the life or death of a human being”?

- failure to rule on Panetti’s motion for funds to
retain his own mental health experts.

- Misleading Panetti’s lawyer that the court
would rule on his motions and hold a
competency hearing.

As stated, Stephen B. Ables presides over the 216th Judicial
District, which covers four counties to the west of San Antonio.
He is also the administrative judge for the Sixth Administrative
Judicial Region, which stretches over 500 miles from just west
of San Antonio to New Mexico. The region covers twenty-four
counties, including the region where “Hanging Judge” Roy Bean
dispensed his “law west of the Pecos.” If the handling of Panetti’s
case is representative, it appears the region has retained some
of its quaint legal customs from the frontier days.

- refusal to transcribe its proceedings,
notwithstanding multiple motions by

Judge Ables is not a backwoods buffoon. He is highly respected
in Texas by his fellow judges, who have repeatedly elected him

- appointing his own choice of experts, without
input from Panetti’s lawyers;

Meet the Judge
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as dean of their college for new judges. One of the books he
uses to train new judges is Man’s Search for Meaning, the great
psychoanalyst and philosopher Victor Frankl’s account of
surviving the Holocaust, and finding meaning in life despite
losing his whole family. When he gave the Good Friday homily
three years ago, he spoke of how he uses Frankl’s philosophy
to help new judges and young lawyers adjust to their new
environment. A noble thought, but one the judge didn’t
mention applied to defendants coming into his court. One
might expect a judge who admires a book that was originally
titled “From Death-Camp to Existentialism” to be enlightened
in dealing with the mentally ill and the death penalty, but, this
is after all, Texas. In handling Panetti’s case, Judge Ables seems
to have been more influenced by John Calvin than Frankl.20
There has been talk of appointments to higher courts, maybe
even a federal bench. He is an imposing figure, staring down at
defendants and litigants and their lawyers, through steel rimmed
glasses with penetrating blue eyes that seem to harden and grow
colder when he is angry. He pronounces judgments in a strong
clear voice, honed by training and performing as a soloist in his
church choir. When a probationer has gone astray, the judge will
ask, “Do you want to go to the penitentiary?”
Maybe he was joking when he cited “Law ’n’ Order” at a
suppression hearing in another case, quoted at the beginning
of this article: “You can quote the Supreme Court all you want,
but on ‘Law and Order’ the other night the guy says ‘oh, heck,
they have already appointed him an attorney. I guess we can’t
talk to him,’ so who knows…. Take a look at that.” Then again,
maybe not – he denied the motion to suppress.
In a recent civil case, when a lawyer objected to Judge Ables and
the other lawyer exchanging ex parte notes about the pleadings,
evidence, and law, he responded:
Do you realize that in most cases the judge
gets each side’s proposed [jury] questions and
their legal comments and the judge won’t let
either side see it because they don’t want to
jeopardize maybe – what they are doing, and
if a judge has asked each side, “tell me what
your theory is,” but they don’t give the other
side a copy, but they want to know what their
theory is, kind of have a feeling for it? 21
He added, “it’s just every day what we do.” So, apparently, in the
law west (and east) of the Pecos, there is an unwritten local rule
that permits ex parte communications, that according to Judge
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Ables, are proper, because both sides can do it. Of course, there
remains the question, would the judge give the same weight
to the secret notes from an out of town lawyer as he would to
one who is in his court regularly, and probably plays golf and
socializes with him?
The Texas Court of Criminal Appeals reversed a conviction
because Ables allowed the prosecutor to call the defendant’s
lawyer as a witness. The Court said “it is not surprising that
our decisional law is sparse when it concerns defense counsel
being called to testify against his own client during the client’s
criminal prosecution. In fact, over forty-five years have passed
since we have addressed such a complaint.” 22 In a companion
case, the Court also found that Judge Ables committed error
by allowing the prosecutor trying the case to call herself as a
witness, then resume acting as the State’s lawyer.23
Why Does It Matter?
Criminal defense lawyers are often asked how they can defend
someone they know is guilty of murder, rape or other serious
crimes. A variation on that theme is, so what if all the little
technicalities weren’t followed—everyone knows he’s guilty, if
not of this particular crime, something just as bad. We have our
stock answers, e.g., it’s not only the accused’s rights that are at
stake, but the rights of all citizens who may someday be charged
with a crime—maybe the questioner or his son or daughter.
Sometimes I quote Thomas Jefferson, who said, among many
other wise things, “the most sacred of the duties of a government
is to do equal justice to all its citizens.”
But Texas is a “law ’n’ order” state, and state judges are poli
ticians, who have to run for election every few years. Some
get started with an appointment by the governor to complete
an unexpired term, due to death, resignation, or promotion
to another office, and then run as an incumbent. They know
they have to be “tough on crime” to stay in office. When the
Panetti opinion was released, neither the local paper nor the San
Antonio Express News gave any clue that the Supreme Court had
criticized Judge Ables’ handling of the case. The headline in the
June 29 San Antonio paper was, “Supreme Court Ruling Offers
a Reprieve for Fredericksburg Killer.”
A judge who bends or breaks the rules to please the voters will
bend or break them to please the governor, or the president, or
other powers, maybe even the criminal elements. A state court
judgeship can be a stepping stone to a lifetime appointment
to a federal bench—district judge, appeals court justice,
even a Justice of the Supreme Court. If a judge can deprive

an unpopular murder defendant of his rights for purposes
of expediency, then he can do the same to other defendants,
and soon the whole system is corrupted, and no one is safe
from government misconduct. Power shifts back and forth
over time. Those who are in can be out. In many countries,
organized criminal elements intimidate or bribe judges to the
point where the concept of the rule of law is a joke.24 Regardless
of who is ascendant, the courts must be fair and neutral, or the
entire system is corrupted. “Due process requires a neutral
and detached hearing body or officer.” 25 Judges who become
an advocate for the State, and an opponent of the defense, deny
due process.
To quote Robert D. Kaplan, “some truths are so obvious that to
mention them in polite company seems either pointless or rude.
What is left unstated, however, with time can be forgotten.” 26
Our legal system is delicate, and we should never take our
freedoms for granted. After all, the Fifth Circuit and four justices
on the Supreme Court would have let Texas execute Panetti.
Not that they necessarily approved of the state trial judge’s
actions. To his credit, the federal district judge determined that
Judge Ables denied Panetti due process, and conducted his own
evidentiary hearing. Thomas Jefferson wrote that “our judges are
as honest as other men and not more so.” Or, as Robert Green
Ingersoll put it, “we must remember that we have to make judges
out of men, and that by being made judges their prejudices are
not diminished and their intelligence is not increased.”
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After earning his M.A. degree in sociology from
Louisiana State University, Richard L. Ellison
changed his career direction and went to law school
at the University of Texas, where he earned his J.D.
in 1980. He started his law career in Amarillo,
then moved to Houston to get rich in the oil boom,
but instead arrived just in time for the great oil
bust of 1982, which necessitated another career
adjustment, from doing oil and gas deals to civil,
personal injury and bankruptcy litigation. He was
active in the “tort reform” movement of the late 1980’s, which was so successful that the insurance defense firm he was a partner in dropped from
45 lawyers to 11. He came to criminal defense practice late in his career,
but says he is glad he did. He has been a TCDLA member since 2001, and
believes it is the best organization of its kind, with the best seminars, and
collegiality and members who are great lawyers and always have time
to help their brothers and sisters in the struggle to preserve all people’s
constitutional rights.
He is “AV” rated by Martindale Hubbell and board certified in civil trial
and personal injury trial law. He lives in Kerrville, with his wife Lillian.
They have one daughter, who is in her first year at the University of Texas
at Austin. Ellison concentrates his practice in business and fiduciary litigation, insurance bad faith, and criminal defense. He has offices in Houston
and Kerrville, and may be reached at rellison@richellison.com
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Thanks to Marvin Foster of San Saba for this month’s motion. Marvin says his motion “was
successful in making the DA in this case announce he was going to “re-indict.” Also: “This
motion was plagiarized from one that Joseph Connors, McAllen, drafted and which, I think, was
a winner.”
This Motion was filed in an Organized Crime case, Title 11, Sec. 71.02(a)(5), which involved
several co-conspirators. The indictment alleged a criminal activity, i.e., “conspire” to possess
methamphetamine with intent to deliver, which is not a crime under the statute, but is in the
Controlled Substances Act. But the Delay and Colyandro cases, which had just been affirmed (and
on 9/26/07 PDRs refused by the CCA), said Penal Code § 1.03(b) prohibits prosecution of cases
not defined in the Code. Also Marvin filed a habeas corpus application and supporting brief,
which, along with this Motion convinced the DA he was going to have to change his approach.
The indictments were dismissed on motion of the DA. This motion, along with the writ and brief
have been uploaded to the communities archive page of the TCDLA website.

NO._____________
IN THE ________ JUDICIAL DISTRICT COURT
_________________ COUNTY, TEXAS
STATE OF TEXAS
V.
________________, Defendant

§
§
§
§
§

Third Motion to Quash
The Charging Instrument
Failure to Charge Offense

TO SAID HONORABLE COURT:
Now Comes _______________, defendant in the above-entitled and numbered criminal cause, by attorney,
Marvin Foster, and files this, her Third Motion to Quash the Charging Instrument, showing the Court as grounds,
the following:
1.

The charging instrument wholly fails to allege facts sufficient to make applicable the following sections
of the Texas Penal Code (TPC), to-wit:
A.
C.
E.
G.
I.
K.
M.

2.

1.07(a)(22)(A)			
1.07(a)(22)(C)			
6.01(b)				
6.04(a)				
7.01(a)				
7.02.(b)				
15.02(a)				

B.
D.
F.
H.
J.
L.
N.

1.07(a)(22)(B)
6.01(a)
6.02
6.04(b)
7.02(a)
15.01(a)
71.02(a)

The charging instrument wholly fails, in particular, to allege facts sufficient to make applicable §71.02(a)
(5), Chapter 71, Title 11 of the Texas Penal Code.
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3.

The charging instrument wholly fails to sufficiently allege the following essential facts or averments:
A. All that is necessary for the State to prove to obtain a conviction.
B. The extra culpable mental state applicable under Tex. Penal Code § 7.02, § 15.02 or
§ 71.02(a)
C. The name of the other person or persons for whose conduct this defendant is criminally
responsible under the Penal Code provisions.
D. Facts sufficient to constitute a conspiracy offense against the laws of the State of Texas in
violation of § 15.02(a) or § 71.02(a) or § 71.02(a)(5).
E. That with the intent that a named felony be committed, the defendant agreed with one or more
named or unnamed person or persons to engage in conduct that would constitute that named
felony offense; and that in pursuance of their criminal agreement, this defendant performed
an overt act, while describing the manner and means of said performed overt act.
F. That with the intent a named felony be committed, the defendant agreed with one or more
named or unnamed person or persons to engage in conduct that would constitute that named
felony, and that in pursuance of their agreement, one or more of the co-conspirators performed
an overt act, while describing the manner and means of said performed overt act, and the
name or names of the co-conspirator(s).
G. This defendant’s particular act, and the manner and means of such act, of soliciting,
encouraging, directing, aiding or attempting to aid another person or persons to commit the
charged offense as described in § 7.02(a) or required by § 7.02(a), § 15.02(a) or § 71.02(a)
or (a)(5).
H. The offense with which this defendant is charged with having committed.
I. The manner and means of defendant’s commission of any charged offense
J. The commission of such offense, if any, in ordinary and concise language in such a manner
to enable a person of common understanding to know what is meant or charged as required
by Tex. Code Crim. Proc. Art. 21.11.
K. The charged offense in “plain and intelligible words” as required by Tex. Code Crim. Proc.
Art. 21.02
L. The charged offense in terms that would enable this defendant to plead any judgment given
in bar of any prosecution for the same offense as required by Art. 21.11.
M. The commission of an offense in ordinary and concise language with that degree of certainty
that would enable the Court on conviction to pronounce the proper judgment as required
by Art. 21.11

4.

The charging instrument does not allege the essential elements necessary to prove a violation of the
Texas Penal Code.

5.

All the above information is necessary and vital to defendant in preparation of her defense of any charges
brought under the Grand Jury’s ambiguous assertion as to the actions, if any, of this defendant and
the omission of such information effectively operates to deprive this defendant of her constitutionally
guaranteed and secured rights to due process, a fair trial, and effective assistance of counsel under the
Fourth, Fifth, Sixth and Fourteenth Amendments to the United States Constitution and Arts. 1, §§ 9
and 10, of the Texas Constitution.

6.

Thus, this timely filed Motion is of both federal and state constitutional dimension and the omissions
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set out herein operate to effectively deprive this defendant of her right to adequately prepare for trial in
that she cannot know pre-trial the State’s theory of the applicable criminal penal statutes upon which
this case will be prosecuted.
7.

The charging instrument herein does not pass muster as an indictment; is null and void; and of no
consequence, thereby depriving this Court of jurisdiction.

8.

This Court having no jurisdiction cannot proceed herein and must quash and dismiss the charging
instrument complained of herein.

WHEREFORE, defendant moves the Court to consider the issues raised in this Motion, and upon due
consideration to quash and dismiss this charging instrument and for such other and further relief as may be proper
in the premises and in the interest of due process, and the Law.
												
		
Submitted by,
												
		
_____________________________
												
		
Marvin Foster,
		
BCID #07307000
		
Box 113, Cherokee,
		
Texas 76832
		
Voice & Fax: (325) 622-4572
		
hosfos1@centex.net

CERTIFICATE OF SERVICE
I certify that a correct copy of the foregoing Third Motion To Quash The Charging Instrument was
served on the office of the ______ District Attorney (via personal deliver / via US Mail) on this the ______ day of
___________, 2007.

													
			
______________________________
													
			
Marvin Foster
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ORDER
On this, the _____ day of _______________, 2007, came on to be heard the foregoing Third
Motion To Quash The Charging Instrument, and the Court after considering same (without hearing)
(with hearing) it is hereby



GRANTED
DENIED

Special orders: ________________________________________________________________
_____________________________________________________________________________

												
			
_______________________________
												
			
Judge Presiding
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War Story
Justice Delayed and Justice Denied:
Two Stories of the Texas Death Penalty
By Alexander Bunin
This year, the United States Supreme Court issued a trilogy of
opinions reminding me that my 21 years as an attorney have
been framed by the Texas death penalty.
In 1987, I was a year out of law school and a sole practitioner
in Houston. I lived mostly on state court-appointed criminal
cases and a working spouse. My preparation for that work
came less from law school than clerking for Racehorse Haynes’
law firm.
Around that time, Houston ACLU attorney Bruce Griffiths
introduced me to criminal defense lawyer Edward Mallett. Ed
had taken on a pro bono death penalty case with an execution
date. I offered to help.
The client, Michael Goodman, was a mentally retarded man
convicted of a rape and murder in Harris County. His two
accomplices were allowed to plead to prison terms. Goodman
was represented at trial by Jim Sims and Mike Toomey.
Although they did not realize it at the time, they ultimately
saved Goodman’s life by objecting to the special issues at the
punishment phase of trial. Those instructions - which asked
only if Goodman acted deliberately and whether he would be
a danger in the future - gave the jury no means to consider
whether Goodman’s mental retardation mitigated against a
death sentence.
When I began work on the case, I did not know this would be a
viable issue. I cannot even remember the original basis for the
motion to stay the execution. For reasons never explicitly stated,
the Texas Court of Criminal Appeals granted the stay. It was
not because of the invalidity of the punishment instructions,
or because the court had foreseen the execution of the mentally
retarded would later be held unconstitutional.
After the stay was granted, there was more time to explore the
case. I contacted the Texas Death Penalty Resource Center in
Austin. Attorney Robert McGlasson explained to me a legal
theory challenging the Texas death penalty on the premise that
jurors answering the two special issues were prevented from
weighing mitigating evidence, particularly mental retardation.
Bob also put me in touch with a Louisiana lawyer who assisted in
documenting the neglect and abuse Goodman suffered during
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childhood as additional mitigating evidence.
The legal challenge was making its way to the United States
Supreme Court through the appeal of mentally retarded Texas
death row inmate, Johnny Paul Penry. When certiorari was
granted to consider the issue in that case, Goodman had already
received a second execution date. Goodman was actually moved
to the unit where the lethal injection was to occur. He phoned
me to ask what was going to happen. He sounded as if he did
not fully appreciate that his death was imminent and that a
stay was not certain. It was only hours before the scheduled
execution that the Court of Criminal Appeals issued a stay
based upon our petition seeking relief if Penry’s case were
decided in our favor.
In 1989, the Supreme Court ruled for Penry in Penry v. Lynaugh
(Penry I). Although I was fairly confident that this meant a new
trial for Goodman, I was also under the misapprehension that
the Texas death penalty, as it then existed, was for all practical
purposes void. I believed this because, for the same reasons
that the special issues did not allow retardation to be weighed
in mitigation, neither could mental illness, abuse, alcoholism,
drug addiction, nor any of the other risk factors common to
virtually every capital defendant.
Ed Mallett and I went to the Court of Criminal Appeals for
Goodman’s oral argument. Caprice Cosper, now a Harris
County District Judge, argued for the state. Ed and I agreed
that I would make a brief statement and sit down. It was
something like, “May it please the Court. This case is controlled
by the United States Supreme Court case of Penry v. Lynaugh.
For that reason, Goodman’s death sentence must be reversed.”
We hoped it would be the shortest winning argument in the
court’s history.
Whether it was the shortest or not, it was successful. In 1991, the
Court issued an opinion reversing Goodman’s death sentence
based upon Penry I. Since there was no procedure for a new
sentencing hearing, this meant an entirely new trial.
When the case was returned to the district court I sought the
appointment. Ed and I had represented Goodman for hundreds
of hours over four years. The district judge was not happy

to have the case back and was not pleased with me. He did
consent to reappoint Jim Sims, who had cooperated with us
throughout the case. Jim successfully negotiated a life sentence
for Goodman.

could be considered within the special issues, were procedurally
barred, or were simply irrelevant to the jury’s decision. The
Supreme Court sent mixed messages by affirming some of
those cases.

When Penry’s case was returned to the district court in East
Texas he was not so lucky. Penry was retried, convicted, and
again sentenced to death, even though the Texas legislature
had not yet fixed the defective capital special issues. Instead, the
judge made up his own charge. It took a second Supreme Court
precedent, Penry v. Johnson (Penry II), to remedy the remedy.

My next death penalty case was not in the South. In 1999, I was
appointed to become the first Federal Public Defender for the
Districts of Northern New York and Vermont. A year later, I
was representing a man charged in a triple murder in Vermont.
Although we negotiated a plea agreement for a life sentence,
it was later rejected by United States Attorney General John
Ashcroft and a capital trial was inevitable.

United States Magistrate Judge George Kelt appointed me to
represent Texas death row inmate, John Christopher Sawyers, in
his federal habeas corpus proceedings. There were unexhausted
state claims, including whether the penalty instructions allowed
the jury to consider Sawyers’ intoxication during the offense. I
took the case back to state court where it languished for several
years.

During the progress of the Vermont federal capital case, the
Supreme Court appeared to finally be correcting the lower
courts about the meaning of the Court’s holding in Penry
I. In Tennard v. Dretke, the Court specifically rejected the
repeated holdings of the Court of Criminal Appeals and Fifth
Circuit: that mitigation evidence requires a special instruction
only when that evidence passes the threshold test of whether
Sawyers’ case was particularly unsympathetic to the courts the defendant’s criminal act was due to the uniquely severe,
because he had killed a Texas district judge’s mother with an permanent handicaps with which the defendant was burdened
iron skillet during a robbery. We escaped one execution date, through no fault of his own. That was the exact language used
but the second time the case moved so quickly that we went to justify Sawyers’ execution a decade before.
from the state district court to the Court of Criminal Appeals,
to the United States District Court, to the Fifth Circuit Court Goodman could easily have been executed the first time he was
of Appeals, to United States Supreme Court, twice on the day scheduled to die, even though he had valid claims of defective
before execution.
jury instructions and that executing the mentally retarded is
cruel and unusual punishment. His death would have preceded
The Harris County District Judge who presided over Sawyers’ the recognition of those protections by two and thirteen years
trial was Joe Kegans. She was not sitting in court on the day respectively. Hanging framed in my office is a wallet Michael
before the scheduled execution. Judge Kegans had a gruff facade made for me. It reminds me of that bit of kismet.
on the bench, but it disappeared under other circumstances. She
invited the prosecutor and I to her home to hear my motion. Sawyers did not live to benefit from more recent Supreme Court
Judge Kegans, who has since passed away, was genteel to us and rulings. This year, the Court finally made clear what Penry I
served coffee. However, I expected no relief that day and received should have meant to Sawyers’ case, stating:
none. Sawyers died as scheduled
Nowhere, in our Penry line of cases have
After that, I became an Assistant Federal Public Defender in
we suggested that the question whether
Beaumont and handled no capital cases. Two years later, I was
mitigating evidence could have been
selected to establish a federal defender office in the Southern
adequately considered by the jury is a matter
District of Alabama. Like Texas, the State of Alabama was so
purely of quantity, degree or immutability.
successful at capital prosecutions that few came to federal court.
I had no death penalty cases.
Sawyers’ jury should have been allowed to decide that issue,
and they were not. There is no way to correct the misreading
During those years, I watched the Court of Criminal Appeals of Penry I that led to the execution of Sawyers and other Texas
and Fifth Circuit Court become less responsive to capital death row inmates. For Goodman, justice was delayed, but for
defendants’ claims. The courts looked at various forms of Sawyers and others it was denied.
mitigating evidence and treated all of them either, as if they
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Significant Decisions Report

SUPREME COURT
No opinions yet as of this writing.

FIFTH CIRCUIT
Aggravated assault is a crime of violence
United States v. Guillen-Alvarez, 489 F.3d 197 (5th Cir. 2007)
Defendant’s prior Texas conviction for aggravated assault by the use of a deadly weapon was under
a statute that was essentially identical to the Tennessee statute considered to be “aggravated assault”
and hence a “crime of violence” in United States v. Mungia-Portillo, 484 F.3d 813 (5th Cir. 2007);
accordingly, defendant’s prior Texas conviction also qualified as “aggravated assault,” and therefore the
district court did not err in applying the 16-level “crime of violence” enhancement of USSG 2L1.2(b)
(1)(A)(ii) to defendant on the basis of that conviction.
No speedy trial violation; prosecutor’s argument was not prejudicial
United States v. Frye, 489 F.3d 201 (5th Cir. 2006)

:: Cynthia Hampton

(1) The district court did not err in denying defendant’s motion to dismiss the indictment for a
violation of the Sixth Amendment right to a speedy trial; although the length of the delay in bringing
defendant to trial was sufficient to trigger application of the four-factor balancing test of Barker v.
Wingo, 407 U.S. 514 (1972), that test did not establish a constitutional speedy trial violation in this
case; because the length of the delay was less than five years, there was no presumption of prejudice
resulting from the delay; nor did the reasons for the delay weigh against the government, since most
of the delay was due to an interlocutory appeal of the district court’s order granting the constitutional
speedy trial motion before trial, which appeal was not only reasonable, but ultimately prevailing; the
remainder was attributable to the defendant’s request for a continuance; furthermore, the Fifth Circuit
found that defendant was not diligent in asserting his right to a speedy trial; his request for dismissal
was not the same as requesting a speedy trial; finally, defendant failed to prove actual prejudice resulting
from the delay, where defendant had an adequate opportunity to probe the government witnesses’
alleged change of story on cross-examination and where defendant’s pretrial incarceration was not
shown to be oppressive.
(2) Prosecutor’s allegedly inconsistent arguments at defendant’s and codefendant’s trial respecting
who actually shot the carjacking victim did not constitute a basis for relief; the Fifth Circuit noted that
it had held that a prosecutor can make inconsistent arguments in the separate trials of codefendants
without violating the Due Process Clause; in any event, the inconsistency was immaterial here because
defendant could have been convicted of the same offense (carjacking resulting in offense and aiding
and abetting the same) under either theory.

:: Tim Crooks
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No COA when defendant not in custody when he took
polygraph
Nenno v. Quarterman, 489 F.3d 214 (5th Cir. 2007)
Death-sentenced Texas state prisoner was not entitled to a
certificate of appealability on his federal habeas claim that a
state polygraph examiner coerced an incriminating statement
(“I flunked it, didn’t I?”) by remaining silent after prisoner had
voluntarily taken a polygraph test, because prisoner was not in
custody at the time that he took the polygraph.
Sentencing error did not require reversal
United States v. Antuna-Moran, 488 F.3d 1048 (5th Cir. 2007)
The district court erred under United States v. Fierro-Reyna,
466 F.3d 324, 326, 329-30 (5th Cir. 2006), when it applied to
defendant a sixteen-level “crime of violence” enhancement
under USSG 2L1.2(b)(1)(A)(ii) on the basis of defendant’s
prior Texas conviction for aggravated assault on a peace officer;
nevertheless, this error did not require reversal of defendant’s
sentence because (1) the district court stated that even if it
had miscalculated the Guidelines, it would impose the same
sentence, and (2) that alternative non-Guidelines sentence
was reasonable considering the case-specific factors cited by
the district court.
Case reversed and indictment dismissed based on Speedy
Trial Act violation
United States v. Stephens, 489 F.3d 687 (5th Cir. 2006)
The district court reversibly erred in denying defendant’s
motion to dismiss for violation of the trial-within-70-days
period mandated by 18 U.S.C. 3161(c)(1) of the Speedy Trial Act
(“STA”), because under a correct application of the STA, more
than 70 days had elapsed; the district court erred in excluding
from the 70-day calculas the seven-week period during which
the district court had under consideration a proposed plea
agreement between the government and the defendant’s
codefendant; although the time period for a district court’s
consideration of a proposed plea agreement is excludable under
the STA as to the beneficiary of such an agreement himself, see
18 U.S.C. 3161(h)(1)(I), the delay resulting from consideration
of the codefendant’s plea agreement was not, under the
circumstances of this case, “a reasonable period of delay”
excludable under 18 U.S.C. 3161(h)(7); nor did defendant’s
severance motion toll the STA 70-day period sufficiently to
avoid a violation; because no hearing was held on that motion, it
tolled the STA period for only thirty days after the motion went
Aunder advisement” (i.e., when the government’s response was
filed), see 18 U.S.C. ‘ 3161(h)(1)(J), after which time the STA
was no longer tolled; finding that there was STA violation, the
Fifth Circuit reversed defendant’s convictions and remanded to
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the district court to dismiss the indictment; the Fifth Circuit
left it to the district court to determine in the first instance
whether that dismissal should be with or without prejudice, after
consideration of the factors set out in 18 U.S.C. 3162(a)(2).
COURT OF CRIMINAL APPEALS
PDR Opinions
State’s PDR from McLennan County -- Reversed
No error in allowing state to rebut good character evidence
with prior convictions
Harrison v. State, __S.W.3d__ (Tex.Crim.App. No. 1226-05,
9/26/07); Opinion: Meyers (9-0)
COA reversed Appellant’s conviction for injury to a child and
manslaughter, holding a witness’ volunteered and nonresponsive
opinion testimony that Appellant was a “good” and “sweet”
person did not open the door to the state’s character evidence,
thus trial court erred in allowing the state’s “were you aware”
questions about Appellant’s prior assault convictions. Under
TRAP 404 and 405, if the defendant offers evidence of his good
character, the prosecution can introduce its own character
evidence to rebut the implications of the defendant’s character
evidence. There is no nonresponsiveness exception to this right.
The witness, Ms. Evans, offered evidence of Appellant’s character
through her statement that Appellant was a “good” and “sweet”
boy. Although Appellant did not intentionally elicit Evans’
character testimony, the nonresposiveness of her statement does
not change the fact that it was character evidence offered by a
defense witness. The trial court correctly permitted the state
to rebut the character evidence introduced by Evans with the
evidence of Appellant’s prior assault convictions and citations.
Judgment is therefore reversed.
State Prosecuting Attorney’s PDR from Lamar County –
Reversed
Failure to grant severance was not harmful
Scott v. State, __S.W.3d__ (Tex.Crim.App. Nos. 1603/1604/160505, 9/26/07); Opinion: Keasler
Appellant was convicted on nine counts (three separate
indictments, 3 identical counts each) – inducing sexual
performance by a child by actual lewd exhibition of the genitals
or anus, or masturbation; producing or promoting sexual
performance by a child and; possession of child pornography
– after videotaping three teenage boys taking showers. COA
held the evidence was legally insufficient as to each count one
(inducing sexual performance) and rendered acquittals, and
reversed and remanded for a new punishment trial on his
convictions on each Count Three because “the trial court’s
refusal to sever the trial of Counts Two from Counts Three, to

which Scott had pled ‘guilty,’ was harmful error—affecting the
conviction on each Count Two and affecting the punishment
on each Count Three.” CCA agrees that Appellant was entitled
to acquittals on each Count One, and dismissed the SPA’s PDR
as to those counts. However, CCA disagrees the error on the
severance issues was harmful. When the trial court fails to grant
a severance the error is harmless if it did not adversely affect
the defendant’s substantial rights. “To judge the likelihood that
harm occurred, appellate courts must consider everything in the
record including all the evidence admitted at trial, the closing
arguments, and . . . the jurors’ comments during voir dire.” After
a brief analysis, CCA holds that COA erred in holding the error
did not affect Appellant’s substantial rights. Therefore, COA
erred in ordering a new punishment hearing, and its judgment
is reversed.
State’s PDR from Rockwall County – Reversed
Request for self-defense instruction did not preserve error for
one on defense of third party
Bennett v. State, __S.W.3d__ (Tex.Crim.App. No. 1350-06,
9/26/07); Opinion: Keller; Womack concurred
COA reversed Appellant’s conviction for assault holding the
trial judge erred in failing to submit jury instructions on
defense of a third person and defense of property (her own or
a third person’s). COA found that Appellant’s request to include
an instruction on self-defense “as it relates to this case” was
sufficient to place the trial judge on notice of her complaint with
respect to defense of a third person. CCA disagrees. Self-defense
and defense of a third person are separate defenses enumerated
in separate sections of the Penal Code. A request with respect
to the former does not by itself alert the trial judge with respect
to the latter. CCA rejects Appellant’s contention that the trial
judge should have been aware of her complaint because defense
counsel used the words “in this case” and because evidence at
trial existed that would have supported the submission of an
instruction on defense of a third person is not good enough.
The trial judge is not required to mull over all the evidence
introduced at trial in order to determine whether a defendant’s
request for a jury instruction means more than it says. “Magic
words” are not required; a complaint will be preserved if the
substance of the complaint is conveyed to the trial judge. But
Appellant’s complaint here did nothing more than convey
that she wanted an instruction on self-defense. Judgment is
therefore reversed.
State’s PDR from Taylor County – Reversed
Reformation of judgment reversed
Campbell v. State, __S.W.3d__ (Tex.Crim.App. No. 0404-07,
9/26/07); Opinion: Keller; Meyers dissents
COA reformed Appellant’s conviction to reflect guilt of

possession of cocaine rather than possession of cocaine in
a drug-free zone, and remanded the case to the trial court
for reassessment of punishment within the second-degree
felony range. COA held the trial judge’s statement during the
sentencing hearing that the offense was “a state jail felony”
constituted the trial judge’s oral pronouncement of judgment
for a state jail felony, “even though the conduct it found
Campbell committed would constitute a third degree felony.”
Because possession in a drug-free zone was a third degree felony,
the appellate court believed it must harmonize the written
judgment with the supposed oral rendition by modifying the
written judgment to reflect the offense of simple possession,
along with its status as a state jail felony. CCA disagrees because
the trial judge’s comments indicate that he found Appellant
guilty of a state jail felony, enhanced by a drug-free zone
finding to a third degree felony, and further enhanced by two
prior convictions to first-degree habitual status. Furthermore,
the record shows that this was clear to all parties at the time.
Judgment is therefore reversed.
Appellant’s PDR from Grimes County – Reversed
Lack of jury unanimity requires reversal
Pizzo v. State, __S.W.3d__ (Tex.Crim.App. No. 1765-05,
9/26/07); Opinion: Keasler; Concurrence: Price
In this indecency case, Appellant complained he was denied
jury unanimity because the indictment alleged breasts and
genitals in the conjunctive and the instruction authorized a
conviction if the jury found that he touched the breasts or
genitals of the victim. CCA agrees and remands for a harm
analysis. The offense of indecency with a child by contact in
TPC 22.11(a)(1) is a conduct-oriented offense. “Sexual contact,”
as defined in 22.01(B), criminalizes three separate types of
conduct—touching the anus, touching the breast, and touching
the genitals with the requisite mental state. Therefore, each act
constitutes a different criminal offense and juror unanimity is
required as to the commission of any one of these acts. Because
the indictment charged Appellant with touching the breasts
and genitals of A.S. in the conjunctive, Appellant’s right to a
unanimous verdict was possibly violated by the trial judge’s
jury instruction charging breasts and genitals in the disjunctive.
The instruction allowed the jury to convict Appellant without
reaching a unanimous verdict on the same act. It is possible
that six jurors convicted him for touching the breasts of A.S.
while six others convicted him for touching the genitals of A.S.
Judgment is therefore reversed and case is remanded to COA
for a harm analysis.
Appellant’s PDR from Harris County – Reversed
CCA holds Appellant entitled to DNA testing
Blacklock v. State, __S.W.3d__ (Tex.Crim.App. No. 1639/164006, 9/26/07); Opinion: Hervey (9-0)
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Appellant was convicted in 1995 of an aggravated robbery and
an aggravated sexual assault. In 2005 he filed a motion for DNA
testing pursuant to CCP Chapter 64, which the convicting court
rejected. COA affirmed after deciding that identity was not an
issue because Appellant failed to allege identity was an issue and
because the victim testified at Appellant’s 1995 trial “that she
knew appellant and that he had robbed and sexually assaulted
her.” COA also held that Appellant failed “to provide facts in
support of his motion” to establish “by a preponderance of the
evidence that he would not have been convicted if exculpatory
results had been obtained through DNA testing. CCA disagrees.
That the victim testified she knew Appellant and identified
him as her attacker is irrelevant to whether his motion for
DNA testing makes his identity an issue and whether it shows
that exculpatory DNA tests would prove his innocence. The
language and legislative history of Article 64.03(a)(1)(B) make
it very clear that a defendant, who requests DNA testing, can
make identity an issue by showing that exculpatory DNA tests
would prove his innocence. This applies even when a defendant
has pled guilty, thereby conceding the issue of identity at trial.
Article 64.03(b) (convicting court prohibited from finding that
identity was not an issue in the case solely on the basis of guilty
or nolo contendere plea). This also applies even in cases like this
where the victim knew the person she identified at trial as her
attacker. Judgment is therefore reversed and case is remanded
for further proceedings.
Appellant’s PDR from McLennan County – Affirmed
Standard of review for mentally retarded inmate’s conviction
is totality of circumstances
Delao v. State, __S.W.3d__ (Tex.Crim.App. No. 0067-07,
9/26/07); Opinion: Meyers
After being convicted of capital murder and assessed a life
sentence, Appellant appealed the trial court’s ruling that his
confession was given voluntarily and the court’s decision to
admit the videotape of the confession. COA considered the
totality of the circumstances and held that the confession was
voluntarily made and that the trial court did not abuse its
discretion in admitting the videotaped confession into evidence.
Appellant asks CCA to determine whether the voluntariness
of a confession given by a mentally retarded and mentally ill
person can be assessed under the same standard as that used
for a person of normal mentality. CCA hold the totality of the
circumstances standard of review applied by COA is appropriate
for persons of all mentalities and that the appellate court
properly evaluated the voluntariness of Appellant’s confession.
CCA rejects Appellant’s argument that COA erred in its analysis
by gauging the voluntariness of his confession as though he had
the cognitive capacity of a normal person. COA’s judgment is
therefore affirmed.
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Appellant’s PDR from Tarrant County – Affirmed
No sua sponte instruction necessary for unobjected-to
extraneous offenses
Delgado v. State, __S.W.3d__ (Tex.Crim.App. No. 0203-07,
9/26/07); Opinion: Cochran
The state introduced, without objection, evidence of extraneous
drug offenses during Appellant’s trial for possession with intent
to deliver cocaine. Question in this PDR is whether the trial
court should have, sua sponte, included a reasonable-doubt
instruction in the jury charge. Resolving a conflict between
COA’s, CCA holds if the trial judge had no duty to give any
limiting instruction concerning the use of an extraneous offense
in the guilt-phase jury charge, it naturally follows that he had
no duty to instruct the jury on the burden of proof concerning
an extraneous offense. This case exemplifies the appropriateness
of the general rule that a trial court is not required to instruct
the jury sua sponte on the burden of proof to be used when
considering evidence of an extraneous offense during the guilt
phase. Judgment is therefore affirmed.
State’s Prosecuting Attorney’s PDR from Brazoria County
Reversed
Wrong standard of review used for collateral estoppel issue
State v. Stevens, __S.W.3d__ (Tex.Crim.App. No. 0226-06,
10/3/07); Opinion: Womack (9-1); Concurrence: Cochran, w/
Keasler & Hervey
Appellant was charged with DWI in Tom Green County. After
a hearing, the evidence was suppressed and the case dismissed.
The trial court made no specific findings of fact regarding the
suppression. When Appellant committed the Tom Green County
DWI, he was already on deferred for involuntary manslaughter.
The Brazoria County Attorney moved to adjudicate based on
the DWI arrest. However, at the adjudication hearing the trial
court suppressed all evidence based on the suppression of the
Tom Green County Court. The trial court found the issues had
already been decided, thus the doctrine of collateral prohibited
adjudication based of the DWI arrest. The SPA complains the
COA used an incorrect standard – due deference – instead of a
de novo review. CCA holds COA erred in applying a deferential
standard to the Brazoria County trial court’s ruling. The trial
court heard no testimony, but simply reviewed the record from
the DWI case and heard arguments of counsel. No credibility
determination was made, thus due deference can’t apply here.
Appellate courts review de novo applications of law to facts that
do not involve determinations of credibility and demeanor.
Collateral estoppel is a question of law, and therefore a de novo
review of the trial court’s decision to apply collateral estoppel is
appropriate. Judgment is therefore vacated and case is remanded
to COA for application of the correct standard of review.

Appellant’s PDR from Tarrant County – Reversed
COA used an incorrect standard in reviewing use of character
evidence to bolster impeached witness
Michael v. State, __S.W.3d__ (Tex.Crim.App. No. 1611-05,
10/3/07); Opinion: Womack (9-1); Keller & Keasler concur
w/o opinion
In this aggravated sexual assault and indecency with a child
case, Appellant claims that the trial court reversibly erred by
permitting the State to bolster the credibility of its essential
witness although her character for truthfulness had not
been attacked. The victim was impeached with several prior
inconsistent statements she had made during her videotaped
interview with a caseworker. On rebuttal the state was then
allowed to offer a teacher/babysitter who testified that the
victim’s character for truthfulness was good. COA affirmed
and held that, historically, impeachment of a witness with
prior inconsistent statements is always an attack on the
character of the witness, thus allowing rehabilitative evidence
of truthfulness under TRE 608(a). After reviewing its own
precedent and that of federal courts, CCA holds the question
for the trial judge is whether a reasonable juror would believe
that a witness’ character for truthfulness has been attacked by
cross-examination, evidence from other witnesses, or statements
of counsel (e.g., during voir dire or opening statements).
Impeaching a witness with a prior inconsistent statement
is not necessarily an attack on credibility that would allow
rehabilitative evidence of character for truthfulness under Rule
608(a). Although rehabilitation may be permitted under 608(a),
it is not automatic. Judgment is reversed and case is remanded
to COA for further proceedings.
Appellant’s PDR from Wichita County – Reversed
CCA reverses based on legal insufficiency
Williams v. State, __S.W.3d__ (Tex.Crim.App. No. 0446-06,
10/3/07); Opinion: Cochran; Dissent: Keller, w/Meyers
In a reckless injury to a child case in which Appellant’s two
children died in a house fire, CCA holds the evidence was legally
insufficient to support her conviction under TPC 22.04. COA
erred in concluding that the State proved the criminal offense
of reckless injury to a child when the evidence showed that
Appellant took her children from their grandmother’s house
(which had working utilities) to her boyfriend’s temporary
home (which did not have working utilities) and left them under
her boyfriend’s care with a lit candle in the bedroom. The State’s
proof of these facts proof beyond a reasonable doubt did not
establish a criminally culpable reckless state of mind. Further,
the State did not prove that Appellant’s acts or omissions caused
the death of her children. Judgment is therefore reversed and
an acquittal is ordered.

Appellant’s PDR from Bexar County – Dismissed
PDR dismissed as improvidently granted
Ex parte Thomas, __S.W.3d__ (Tex.Crim.App. No. 1072-06,
10/03/07); Opinion: Per curiam
Appellant’s PDR was granted (11.072 writ) to determine whether
the failure of the trial court to conduct a preliminary probable
cause hearing violated his right to due process, notwithstanding
the Court’s opinion in Whisenant v. State, 557 S.W.2d 102 (Tex.
Crim. App. 1977), upon which COA had relied to deny relief.
CCA had also expanded the scope of review on its own motion,
ordering the parties to brief the further question whether
Appellant should have been given some form of notification
upon his arrest on a revocation warrant that he had the statutory
right to move for a final revocation hearing within twenty days.
However, CCA now determines the decision to grant review of
this case was improvident. It is therefore dismissed.

Improvident Grant (unpublished opinion):
For those of you interested in the State Prosecuting Attorney’s
ongoing attacks on appellate courts for applying the Clewis line
of cases, CCA dismissed as improvidently granted SPA’s PDR
No. 162-07 from Wheeler County (Valle v. State, 223 S.W.3d
538, 540 (Tex. App.—Amarillo 2006)), which was granted on
the following two issues:
1.

Did the court of appeals fail to properly apply the
standard of review for determining the factual
sufficiency of the evidence as most recently stated by
this Court in Watson v. State?

2.

Did the court of appeals err by holding that the
evidence was factually insufficient to support the jury’s
verdict of guilt for possession of marijuana?

(However, the CCA on 4/25/07 granted the SPA’s PDR in Grotti,
No. 07-0134 on three grounds, one of which is whether to
overrule Clewis, and it is currently pending.)
Writ Opinions
Habeas Corpus Application from Dallas County – Relief
Denied
Ex parte Lindsey, __S.W.3d__ (Tex.Crim.App. Nos. 75,417 &
75,418, 9/26/07); Per Curiam
CCA originally granted Applicant relief on his claim that he
was eligible for mandatory supervision but denied relief as
to street time. CCA now grants rehearing on its own motion,
withdraws the prior opinion, and denies relief. On February
8, 1994, the law in effect at the time Applicant committed
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aggravated assault states that a prisoner could not be released to
mandatory supervision if the prisoner were serving a sentence
for a second-degree or first-degree felony under Penal Code
§ 22.02 aggravated assault. Moreover, on October 26, 1994,
when Applicant committed burglary of a habitation with intent
to commit sexual assault, Penal Code § 30.02(1)(1994), a firstdegree felony, he was ineligible for mandatory supervision.
Mandamus Application from Lamar County – Relief
Conditionally Granted
State ex rel. Young v. Sixth Court of Appeals, __S.W.3d__ (Tex.
Crim.App. No. 75,648, 9/26/07);
Opinion: Price (9-0)
Goodman, the real party in interest, successfully mandamused
the trial court when Young, the elected County Attorney, who
had previously represented Goodman on a DWI while in
private practice, was seeking to prosecute him on a subsequent
felony DWI. COA granted relief and ordered the trial court to
disqualify Young, holding he had a conflict of interest that rose
to a due-process violation. COA fashioned the following rule:
“[A] disqualification should occur only when (1) the underlying
proceeding [i.e., the case prosecutor is currently prosecuting
against his former client] is so substantially related to real and
actual disclosures (as opposed to theoretical discussions) that
occurred during the previous attorney-client relationship,
and (2) there exists a genuine threat that disclosure of these
confidential communications will either materially advance
the State’s case or drastically undermine the accused’s ability to
mount a defense-such that this advancement or undermining
rises to the level of a due-process violation.” CCA disagrees.
There is no support for this rule in CCA’s precedent. Young was
not prosecuting Goodman on the same case as that for which
he had previously represented him. Therefore, Goodman had
no clear right to relief. Mandamus is conditionally granted and
will issue only if COA does not rescind its order.
Habeas Corpus Application from Montgomery County –
Relief Granted
Applicant entitled to relief based on double jeopardy
Ex parte Knipp, __S.W.3d__ (Tex.Crim.App. No. 75,624,
10/03/07); Opinion: Hervey (9-0)
Applicant filed this subsequent writ asserting that the offense
for which he was convicted in this case (i.e., delivering between
4 and 200 grams of methamphetamine on or about September
12, 2003, as reflected by a nunc pro tunc judgment) is actually the
same offense alleged in count 2 of the indictment in a previous
cause number, 03-12-08654-CR (i.e., delivering between 1
and 4 grams of methamphetamine on or about September 12,
2003). A review of the record reflects that only one offense was
committed on that date. The state essentially concedes the error
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was a screw-up, and says it can be considered in this subsequent
writ. CCA decides that Applicant’s subsequent writ and the
record establish “that, by a preponderance of the evidence, but
for [the double-jeopardy violation] no rational juror could
have found the applicant guilty beyond a reasonable doubt.”
TCCP Article 11.07, § 4 (a)(2). Applicant has accompanied
the meritorious double-jeopardy claim in his subsequent writ
with a prima facie showing of actual innocence of delivering
between 4 and 200 grams of methamphetamine on or about
September 12, 2003, as alleged in the indictment in this case.
See Ex parte Brooks, 219 S.W.3d 396 (Tex.Crim.App. 2007) (an
applicant must accompany constitutional-violation claims
with a prima facie claim of actual innocence in order to satisfy
the requirements of Article 11.07 § 4(a)(2)). On this record,
Applicant could not be guilty of this offense. The judgment
in cause number 04-10-08609-CR in the 221st Judicial District
Court of Montgomery County is set aside. Copies of this
opinion shall be sent to the Texas Department of Criminal
Justice-Correctional Institutions Division and Pardons and
Paroles Division.
Habeas Corpus application from Tarrant County – Relief
Granted in Part & Denied in Part
Applicant entitled to preliminary hearing even though new
charges were pending
Ex parte Cordova, __S.W.3d__ (Tex.Crim.App. No. 75,771,
10/03/07); Opinion: Per curiam (8-0, Keller not participating)
Applicant asserts he was arrested on a parole revocation
warrant on April 17, 2007, but has not been given a preliminary
hearing as required by Gov’t Code, § 508.2811 or a final parole
revocation hearing as required by § 508.282(a)(1)(A). An
affidavit from TDCJ Parole Division addressing the issues raised
in this application states that Applicant has not been given a
preliminary hearing because he has new charges pending and
that no such hearing will be initiated until all pending charges
are adjudicated. This position is contrary to § 508.2811, which
states even if Applicant has new charges pending, he is still
entitled to a preliminary hearing “within a reasonable time”
to determine whether probable cause or reasonable grounds
exist which show that he violated the conditions of his parole.
In Morrissey v. Brewer, the Supreme Court held that due
process requires a preliminary hearing be held “as promptly
as convenient” after a parolee has been arrested to “determine
whether there is probable cause or reasonable ground to believe
that the arrested parolee has committed the acts that would
constitute a violation of parole conditions.” 408 U.S. 471, 485, 92
S. Ct. 2593, 2602 (1972). CCA finds that Applicant has not been
given a preliminary hearing within a reasonable time and orders
TDCJ Parole Division to him a preliminary hearing within thirty
days of the issuance of this opinion. As to his other claim, as
Applicant has been indicted for a new offense, the forty-one
day deadline for giving him his final parole revocation hearing

under §508.282(a)(1)(A) does not apply. His claim regarding
the final revocation hearing is therefore denied.

he had already given him the one extra day, so he had
time to find additional evidence. CCA agrees and
holds the trial court did not abuse its discretion in
denying appellant’s motion for mistrial or motion for
continuance. The trial court’s rulings were within the
zone of reasonable disagreement.

Death Penalty Opinions
Direct Appeal from Harris County – Affirmed
Gallo v. State, __S.W.3d__ (Tex. Crim. App. No. 74,900, 9/26/07);
Opinion: Meyers (Womack concurred)
Facts: Appellant was convicted and sentenced to death for killing
his girlfriend’s three-year-old child. Gilstrap, an inmate in the
Harris County jail testified that Appellant told him, “I’m the one
that killed that little girl.” Appellant told Gilstrap that he was
watching his girlfriend’s daughter while she was at work, that the
child was “bothering” him and “making a lot of noise,” that he
“spanked her four or five times,” that she “quit breathing” after
he “slammed her into the bathtub,” and that he “got real scared,”
“tried to clean her up,” and “called her mother at work.” He also
told Gilstrap that “he failed the IQ test” and “he’d probably beat
the case because he was retarded.”
MR issues: Defense counsel produced evidence that Appellant
was mentally retarded, and the state countered with evidence he
was not. During the pendency of this trial CCA handed down
its decision in Ex parte Briseno, 135 S.W.3d 1 (Tex. Crim. App.
2004), which makes mental retardation akin to an affirmative
defense, placing the burden of proof on the defense to prove MR
by a preponderance of the evidence. Appellant unsuccessfully
moved for a mistrial complaining that Briseno changed his
entire strategy, and violates the 8th And 14th Amendments. All
three issues concerning MR are rejected:
1.

2.

Evidentiary insufficiency: Appellant’s complaint that
the evidence is both legally and factually insufficient
to support the jury’s determination that he is not
mentally retarded is rejected. CCA holds the evidence
was sufficient to support the jury’s determination that
Appellant failed to prove mental retardation. The
judgment was not so against the great weight and
preponderance of the evidence so as to be manifestly
unjust.

3.

Denial of requested jury instructions: CCA rejects
Appellants contentions that (1) the trial court should
have instructed the jury that the state had the burden
of proving he was not mentally retarded, because
Article 37.017, § 2(c), provides the state must prove all
punishment special issues beyond a reasonable doubt,
and (2) “[t]he instruction given is arcane and almost
incomprehensible.” In Briseno CCA held the defendant
bears the burden of proof, by a preponderance of the
evidence, to establish that he is mentally retarded. 135
S.W.3d at 12. The trial court’s instructions contain the
exact definitions of “mental retardation,” “adaptive
behavior,” and “subaverage general intellectual
functioning” from section Tex. Health & Safety Code
591.003, with the additional phrase “onset prior to
the age of 18” from the AAMR definition. In Briseno,
CCA endorsed the use of the AAMR and Health and
Safety Code definitions until the Texas Legislature
provides an alternate statutory definition of “mental
retardation” for use in capital sentencing. Id. at 7-8.
The trial court did not err in refusing Appellant’s
instructions.

Other rejected issues: overly gruesome autopsy photos (not
prejudicial); denial of continuance to prepare for testimony of
surprise witness Gilstrap (not prejudicial); erroneous exclusion
“regarding the issue of filicide” (not sufficiently relevant).
Direct Appeal from Harris County – Affirmed
Joubert v. State, __S.W.3d__ (Tex.Crim.App. No. 75,050,
10/03/07); Opinion: Per Curiam (9-0)
Facts: Appellant and his two cohorts robbed and killed the owner
of a check-cashing business, and shot and killed a policeman
who had responded to the robbery. One of the participants
testified for the state and received a 30 year sentence.

Denial of continuance and mistrial: CCA also rejects
his argument that it was error for the trial court
to deny his motion for mistrial and his motion for Issues:
continuance when Briseno “was handed down in the
1. Accomplice witness testimony: Appellant’s admission
midst of trial.” He asserted the “defense needed time
that he participated in the crime, although he denied
to study Briseno and also the effect it would have on
being a shooter, is enough to tend to connect him
their presentation of evidence in the instant case.”
to the offense. His liability as a principal or under
The trial judge had taken off one day during the trial
a parties theory is of no relevance under an Article
because he was sick. When Appellant complained
38.14 analysis. The question is whether some evidence
about needing a continuance, the trial court stated
“tends to connect” him to the crime; the connection
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need not establish the exact nature of his involvement
(as a principal or party).
2.

3.

4.

Right to a grand jury indictment on the special
punishment issues under the state constitution:
After the constitutional amendments adopted in 1985,
the requisites of an indictment stem from statutory
law alone now. Articles 21.02 and 21.03 set forth the
specific requisites for an indictment, and the Court has
held that these provisions do not require the State to
plead the punishment special issues in a capital case.
Co-defendant’s 30-year sentence was mitigation
evidence: A co-defendant’s conviction and punishment
have no bearing on a defendant’s own personal moral
culpability. In Parker v. Dugger, 498 U.S. 308 (1991),
relied on by Appellant, the Supreme Court was
construing Florida law. CCA has rejected the argument
that Parker compels consideration of punishments
received by co-defendants, concluding that such
punishments relate neither to appellant’s character,
nor to his record, nor to the circumstances of the
offense.
Other rejected issues: A venireperson is not
challengeable for cause on the ground that she does not
consider a particular type of evidence to be mitigating.
Apprendi does not require the State to allege the special
issues in the indictment.
PDRs Granted 10/03/07

07-0494/0495 Bass, Curtis Lee, State’s PDR from Harris
County; Indecency w/Child
1. Was the state entitled to rebut Appellant’s “fabrication
defensive theory” with specific instances of extraneous
misconduct that tended to show the victim did not “fabricate”
her account of respondent’s crimes?
2. Is there, as the Court of Appeals claims, a meaningful
distinction between “frame-up” and “retaliation” defensive
theories and a “fabrication” defense?
3. Did Respondent’s sweeping comments in his opening
statement that he could not have committed the offense because
he was a minister and had impeccable character authorize the
state to introduce evidence of extraneous bad acts to rebut
that claim?
07-0519 Wasylina, Anthony, State Prosecuting Attorney’s PDR
from Anderson County; Criminally Negligent Homicide
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1. The Court of Appeals erred by reversing and ordering an
acquittal for legal insufficiency of the evidence under a novel
standard of review on unassigned error without giving the
parties an opportunity to brief the issue.
2. The Court of Appeals failed to apply Penal Code § 602(e) in
its sufficiency of the evidence analysis.
3. The Court of Appeals applied an improper standard of review
in its determination that the evidence was legally insufficient to
support a conviction for a lesser included offense.
4. Arevalo v. State should be overruled.
07-0670 Mays, Clark Dewayne, State Prosecuting Attorney’s
PDR from Lamar County; Capital Murder
1. Is error in a trial court’s ruling during voir dire that it will
not admit diminished capacity evidence at guilt-innocence
preserved for review if the Appellant fails to make a proffer of
the evidence he would have presented?
2. Is error in the trial court’s ruling during voir dire that it will
not admit diminished capacity evidence at guilt-innocence
automatically harmful when the Appellant changes his plea to
guilty as a result of the ruling?
07-0684 Porteous, Robert Anthony, Appellant’s PDR from
Harris County; Attempted Capital Murder
1. The Court of Appeals erred in holding that Penal Code Sec.
9.31(b)(2), limiting the right to use force “to resist an arrest ...
the actor knows is being made by a peace officer” disentitled
Appellant to the justification of self defense, because the
evidence raised the possibility that Appellant did not know an
arrest was being made, that even if the jury believed he knew
the person suddenly advancing on him with a gun was a peace
officer, what Appellant perceived in the circumstances was not
an arrest (lawful or unlawful) but an attack.
07-0822/0823 Alberty, Meltron Levion, Appellant’s PDR from
Dallas County; Aggravated Sexual Assault
1. Whether the Court of Appeals erred in modifying Appellant’s
point of error from Appellant’s stated claim of jury charge error
into a waived claim of lack of jurisdiction, thereby violating
Appellant’s right to review of charge error under Almanza v.
State and its progeny.
2. Whether the Court of Appeals erred in applying Tex. Code
Crim. Proc. Article 4.18 to the Appellant’s claim of charge
error in the case, because the trial court never wholly lacked

jurisdiction over the indicted offense, but rather the trial court
erred in instructing the jury to find Appellant guilty of conduct
committed when he was a juvenile after he was indicted for
conduct alleged to have occurred after he turned seventeen
years of age.
3. Whether the Court of Appeals erred in holding that Appellant
was required to file a pre-trial motion under Article 4.18 in order
to complain of charge error at trial because Appellant could not
know before trial that the trial court would instruct the jury to
convict him of conduct outside the court’s jurisdiction since
the indictment charged Appellant with conduct committed
when he was an adult.
07-0861 Wooley, Jason Earl, Appellant’s PDR from Harris
County; Murder
1. The appellate court erred in extending Malik and the
hypothetically correct jury charge in reviewing a factual
sufficiency claim.
2. Federal due process was violated when Appellant’s conviction
was affirmed based upon facts not submitted to the jury.

07-1168 DeLaPaz, Oscar Pena, Appellant’s PDR from Nolan
County; Aggravated Sexual Assault; Injury to Child
The Court of Appeals erred in holding Petitioner’s rights under
the confrontation clause were not violated by the introduction
of the testimonial declarations in the child’s medical records by
M. Foss, LBSW, And the Hendrick nurses, without having Foss,
the child, or the Hendrick nurses testify.

TCDLA
MEMORIALIZES
Charles Balwin
Quin Brackett
Peter Bright

07-0961 Sanchez, Orlando, State’s PDR from Hidalgo County;
Murder

Jack H. Bryant
Phil Burleson

1. Does a trial court commit error by instructing the jury on the
state’s alternate theory of murder by a “manner and means to
the grand jury unknown” where the sole medical expert testified
repeatedly that he could not determine the exact manner and
means of death by asphyxiation?

Bryon Chappell
Emmett Colvin
C. Anthony Friloux, Jr.
Richard W. Harris

2. When assessing charge error, is a Court of Appeals free to
reweigh and reinterpret the evidence adduced at trial?

Odis Ray Hill
Weldon Holcomb

3. May an appellate court use the Hicks rule to evaluate whether
a “manner and means unknown to the grand jury” theory was
properly submitted to the jury and, if so, has the Thirteenth
Court of Appeals applied the rule correctly?
4. In the alternative, can an erroneously submitted alternate
theory be harmful when the reviewing court finds the evidence
sufficient to support the conviction under another submitted
theory?
07-1139 McCarty, Andrew Tyrone, Appellant’s PDR from
Fannin County; Indecency w/Child

Knox Jones
Joe Keagans
George F. Luquette
David A. Nix
Rusty O’Shea
Travis Shelton
Don R. Wilson, Jr.
George Roland

1. Under Rule 803(2), Tex.R.Evid., must the event about which
an excited utterance is made have to be the same event causing
the declarant’s excitement?
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a partial match with a grey bus, indicating that there was an 80%
probability that the blue bus ran over the dog and a 20% probability
that a grey bus did so.115 Niedermeier predicted that mock jurors
in the first group would find it easier to imagine a scenario in which
a blue bus did not run over the dog, because in the complete-match
condition there was “a clear, definite ... match with at least one grey
bus,” whereas in the partial-match condition the only available
evidence pointed strongly (though not definitively) toward a blue
bus.116

III. THE EASE-OF-SIMULATION HYPOTHESIS
IV. THE SIMULATION HEURISTIC AND THE
EASE-OF-SIMULATION MODEL
A. The Simulation Heuristic
B. The Simulation Heuristic in the Legal Context
1. Use of the Heuristic
2. Toward a Simulation-Based Model of Decision-Making

The results of the experiment supported the ease-of-simulation
hypothesis. “As expected, mock jurors found it easier to imagine
that a grey bus killed the dog in the complete match conditions
... than in the partial match conditions....”117 Moreover, ease-ofsimulation determined verdict choice: although both groups
subjectively understood that the probability of the Blue Bus
Company’s guilt was more than sufficient to find the company
liable, only 26% of the complete-match jurors actually found for
Mrs. Prob, compared to 53% of the partial-match jurors.118

III. THE EASE-OF-SIMULATION HYPOTHESIS
The Wells Effect is puzzling. If jurors in a circumstantial case
believed that the evidence was sufficient to convict, why would
they still be willing to acquit? And why would that willingness not
extend to direct cases?
The beginning of an answer comes from a study of the Wells Effect
conducted by Keith Niedermeier.112 In a series of three experiments
designed to test what he called the “ease-of-simulation hypothesis,”
Niedermeier demonstrated that jurors were more willing to acquit
the Blue Bus Company in the circumstantial case because they
found it easier to imagine a scenario in which the Company did
not run over Mrs. Prob’s dog.113
Most relevant here is Experiment 2, which presented the Mrs.
Prob scenario to two groups of mock jurors. The first group heard
Wells’s circumstantial tire-track version of the case, in which a
transportation official testified that the tire-tracks on the dog
matched 80% of the Blue Bus Company’s buses and 20% of the
Grey Bus Company’s buses.114 The second group, by contrast,
heard a version of the case in which the official testified that the
tire-track analysis produced a partial match with a blue bus and
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Niedermeier thus concluded that the ease-of-simulation hypothesis
explains Wells’s finding that jurors are more reluctant to find
liability when there is an 80% chance of the defendant’s guilt than
when conclusive evidence of the defendant’s guilt is 80% reliable. In
his view, the critical difference between the two kinds of evidence
is “the degree to which they permit a juror to simulate a scenario
in which the defendant is innocent.” 119
As we will see, this conclusion is essential to solving the paradox of
circumstantial evidence. Niedermeier’s study is silent, however, on
two critical questions. First, why is the ability to imagine a factually
exculpatory scenario the key to acquittal? And second, why do
jurors find it easier to imagine such a scenario in a circumstantial
case than in a direct case?
IV. T HE SIMULATION HEURISTIC AND THE EASE-OFSIMULATION MODEL
This Part answers the first question: why jurors’ willingness to
acquit is determined by their ability to imagine a scenario in
which the defendant is factually innocent. Section A argues that
Niedermeier’s study indicates that legal decision-making is based
on a cognitive mechanism known as the “simulation heuristic.”120

Section B examines how the simulation heuristic likely functions
in the legal context. Finally, Section C sketches a general model of
jury decision-making based on the simulation heuristic.
A. The Simulation Heuristic
The simulation heuristic was initially identified by Daniel
Kahneman and Amos Tversky, two pioneers in cognitive psychology.
They describe the simulation heuristic as follows:
There appear to be many situations in which questions
about events are answered by an operation that resembles
the running of a simulation model.... A simulation does
not necessarily produce a single story, which starts at the
beginning and ends with a definite outcome. Rather, we
construe the output of simulation as an assessment of
the ease with which the model could produce different
outcomes, given its initial conditions and operating
parameters.121
The clearest example of the simulation heuristic, according to
Kahneman and Tversky, is “the explicit construction of scenarios
as a procedure for the estimation of probabilities.” 122 When the
heuristic is used in this way, the probability of a particular event is
determined by trying to imagine a causal scenario 123 that produces
it. The easier it is to imagine such a scenario, the more probable
the event appears to be.124
Assume, for example, you want to determine the likelihood that
sometime in 2006 the United States will bomb Iran to destroy its
nuclear capabilities. One way to make that determination is to try
to imagine a realistic geopolitical scenario that would cause the
United States to take such a drastic action. If you find it easy to
imagine such a scenario, you will believe that the United States is
likely to bomb Iran. But if you find it difficult to imagine—you
simply can’t see it happening—you will believe that the United
States is unlikely to do so.
The basic assumption of the simulation heuristic—that the simple
act of imagining a scenario makes it seem more probable—has been
validated by research in a variety of disciplines. For example, one
day before the 1976 presidential election, subjects were asked to
imagine, based on detailed scenarios, either Jimmy Carter or Gerald
Ford winning the election. The subjects who were instructed to
imagine a Carter victory were far more likely to predict that Carter
would win than subjects who were instructed to imagine a Ford
victory, and vice-versa.125
Similarly, researchers have examined the effectiveness of messages
designed to curb harmful behavior likely to lead to disease, such as
smoking and lung cancer. They have consistently found that such
messages are more effective when the symptoms of the disease are
easy to imagine than when they are not.126
As these examples indicate, though, the simulation heuristic

is not necessarily an accurate method for determining probabilities. “Like any other heuristic, the simulation heuristic [is]
subject to characteristic errors and biases.” 127 Most obviously—and
most importantly for our purposes—ease of simulation and
objective probability are not necessarily correlated: an event can
be easy to imagine yet improbable, or difficult to imagine yet
probable.128
B. The Simulation Heuristic in the Legal Context
Reaching a verdict in a criminal trial is, of course, different than
guessing who will win an election or predicting whether the United
States will bomb Iran. The latter decisions are forward-looking,
asking individuals to estimate the probability of a future event
by trying to generate a specific scenario that causes it. Deciding
whether to convict or acquit, by contrast, is backward-looking; the
salient event—the commission of the crime—is already known.
What is not known is how the crime occurred: is the defendant
responsible or not? To make that determination, jurors have to
choose between two irreconcilable accounts of the crime: an
inculpatory scenario based on the prosecution’s evidence, or an
exculpatory scenario based on the defense’s evidence.129 And if they
choose the inculpatory scenario, jurors also have to decide whether
it proves the defendant’s guilt beyond a reasonable doubt.130
The differences between backward-looking legal decision-making
and forward-looking applications of the simulation heuristic raise
two important questions: (1) do jurors actually use the simulation
heuristic to decide cases? and (2) if so, what does a model of jury
decision-making based on the simulation heuristic look like?
1. Use of the Heuristic
The best evidence for an affirmative answer to the first question is
the ease-of-simulation hypothesis discussed earlier. Although the
hypothesis is incompatible with traditional probability-centered
models of jury decision-making, it makes perfect sense if we view
it as a backward-looking form of the simulation heuristic—one
that focuses on the ease of imagining a scenario that might have
caused a known past event, instead of on the ease of imagining a
scenario that may cause a future event.
This idea is supported by a number of jury decision-making studies.
Green and McCloy conducted a series of experiments designed
to determine whether jurors analyzed prosecution and defense
arguments by envisioning them as causal scenarios or by assessing
their quality in light of the evidence that supported them.131 The
data supported the former hypothesis: “reaching a verdict is finding
an explanation, and possibly the best explanation, of the events
by a process of mental simulation.” 132 Similarly, Elizabeth Loftus
has concluded that when jurors listen to testimony, “they do more
than simply take in the questions and answers. While listening,
they construct in their minds an ‘image’ of an incident that was,
of course, never witnessed by any one of them.... Based on these
constructed images, the jurors must then reach a verdict.” 133 Finally,
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and perhaps most famously, the central conclusion of Pennington
and Hastie’s Story Model is that, during trial, “jurors are engaged
in an active, constructive comprehension process in which they
make sense of trial information by attempting to organize it into
a coherent mental representation.” 134
2. Toward a Simulation-Based Model of Decision-Making
The second question—what a simulation-based model of jury
decision-making looks like—is more complicated. We know from
the ease-of-simulation hypothesis that jurors’ willingness to acquit
is determined by their ability to imagine a scenario in which the
defendant is factually innocent. But that is only part of the answer,
because it raises the most important question: what determines
how easily imagined the factually exculpatory scenario (“FES”)
must be in order for jurors to acquit?
One possible answer is that the minimum imaginability of the FES
is a function of the imaginability of the factually inculpatory
scenario (“FIS”). The prosecution presents its evidence first,
so jurors’ initial confidence in the defendant’s guilt should be
determined by how easy it is for them to use that evidence to
imagine an FIS.135 Jurors’ final confidence in the defendant’s
guilt—the measure that determines their verdict—would then
be determined by how their initial confidence is affected by the
imaginability of the FES: the easier it is for jurors to imagine a
scenario in which the defendant is innocent, the less confident
they will be that he is guilty.
Craig McKenzie’s research into the relationship between
prosecution and defense cases supports this view.136 By examining
how jurors reacted to pairs of cases with different strengths—strong
prosecution with weak defense; weak prosecution with strong
defense; etc.—McKenzie demonstrated that a defense case reduces
confidence in the prosecution’s case only if it exceeds its “minimum acceptable strength,” a threshold that is determined by the
strength of the prosecution’s case.137 In fact, McKenzie found that
a defense case that fails to exceed its minimum acceptable strength
actually backfires and increases confidence in the prosecution’s
case.138
The ease-of-simulation hypothesis suggests that McKenzie’s mock
jurors determined the strength of individual cases by trying to
imagine them—which means that the minimal acceptable strength
of a defense case is, in fact, its minimal acceptable imaginability.
McKenzie’s research thus suggests that a model of jury decisionmaking based on the simulation heuristic involves two basic stages.
First, jurors use the prosecution’s case to imagine an FIS. The ease
of imagining the FIS determines their initial confidence in the
defendant’s guilt and establishes the FES’s minimum acceptable
imaginability. Second, jurors use the defense case to imagine an
FES. If the FES exceeds its minimum acceptable imaginability,
jurors’ initial confidence in the defendant’s guilt decreases. If it
does not, the FES backfires, increasing jurors’ initial confidence
in the defendant’s guilt. Once jurors have determined their final
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confidence in the defendant’s guilt, their verdict is then determined
by the level of confidence they believe necessary to convict. If their
final confidence is higher than that level, they convict. If it is lower,
they acquit.
Needless to say, this model of jury decision-making is fundamentally
different than traditional models, all of which assume that verdicts
are determined by jurors’ subjective probabilities of guilt.139 The
ease-of-simulation model, by contrast, assumes that verdicts are
determined by a very different—though no less subjective—
measure of guilt, their “confidence” or “gut-level certainty,” which
is a function of ease of imagination, not probability calculations.140
The distinction is not just semantic, because the Wells Effect clearly
indicates not only that “there can be a dissociation between a
person’s belief in the objective probability of an event and his or
her more intuitive or ‘gut-level’ perceptions of certainty,” 141 but also
that, when there is such a dissociation, gut-level certainty ultimately
determines verdict choice.
V. THE EASE-OF-SIMULATION MODEL APPLIED
Having outlined the ease-of-simulation model, we can now explain
the second—and most important—question Niedermeier’s
research leaves unanswered: why jurors normally find it easier to
imagine an FES in a circumstantial case than in a direct case.
This Part is divided into three Sections. Section A explores four
basic epistemological differences between direct and circumstantial
evidence. Section B then explains why an FIS is generally easier
to imagine in a direct case than in a circumstantial case, thus
establishing a higher minimum acceptable imaginability for the
FES. Finally, Section C demonstrates why an FES is generally easier
to imagine in a circumstantial case than in a direct case, making
a circumstantial FES more likely to meet or exceed its minimum
acceptable imaginability and reduce jurors’ confidence in the
defendant’s guilt.
A. The Differences between Direct and Circumstantial Evidence
There are four basic epistemological differences between direct
and circumstantial evidence. Direct evidence is representational,
narrative, univocal, and unconditional. Circumstantial evidence is
abstract, rhetorical, polyvocal, and probabilistic.
1. Representational vs. Abstract
Perhaps the most obvious difference between direct and
circumstantial evidence is that direct evidence is a verbal
representation of the crime itself, whereas circumstantial evidence
is an abstract statement about the connection between the
defendant and an incriminating physical trace of the crime, such
as blood or fingerprints.142
Consider the following direct evidence, the testimony of the key
eyewitness in Mumia Abu-Jamal’s murder trial:

I was standing on the corner and I noticed the lights on
top of the police car and the spotlight in the Volkswagen
was in front of the police car, and they were pulling over to
the side of Locust Street.... The driver of the Volkswagen
got out of the car. A few words passed.... The driver of
the Volkswagen then struck the police officer with a
closed fist to his cheek, and the police turned the driver
of the Volkswagen around in a position to handcuff
him.... I looked across the street in the parking lot and
I noticed he was running out of the parking lot and he
was practically on the curb when he shot two times at the
police officer. It was the back. The police officer turned
around and staggered and seemed like he was grabbing
for something. Then he fell. Then he came over and he
came on top of the police officer and shot some more
times. After that he went over and he slouched down and
he sat on the curb.143
From a legal perspective, this eyewitness testimony is important
because it proves that Abu-Jamal was the police officer’s killer.
From the jurors’ perspective, though, it does more than that: it
also provides a verbal representation of the crime itself, a momentby-moment account that helps them imagine how the defendant
actually committed it.
Contrast that with the following circumstantial evidence, testimony
about a DNA match between the defendant and a bloodstain found
on a pair of scissors used in a murder:
I tested his sample and established that in the CSF1PO his
type would be an 8,13. He is an 8,9 here; a 7,7; an 11,14;
a 12,13; an 8,11; a 20,14; and an 8,12 ... Stained Area A is
an 8,13; an 8,9; 7,7; 11,14; 12,13; 8,11; 10,14; and 8,12 ...
And so, therefore, on Stained Area A, which was on the
scissors, the probability that the stained area would be
seen again in the population is approximately 1 in greater
than 5.5 billion.144

The rhetorical mode, by contrast, “deals in general causes, and
in their establishment, and makes use of procedures to assure
verifiable reference and to test for empirical truth.” 147 The two
modes are complementary, but fundamentally different:
They differ radically in their procedures for verification.
A good story and a well-formed argument are different
natural kinds. Both can be used as means for convincing
another. Yet what they convince of is fundamentally
different: arguments convince one of their truth, stories
of their lifelikeness. The one verifies by eventual appeal
to procedures for establishing formal and empirical proof.
The other establishes not truth but verisimilitude.148
Because direct evidence is representational, it functions in Bruner’s
narrative mode. Both eyewitness identifications and confessions
attempt to persuade jurors that the defendant is guilty by providing
them with an allegedly true historical account of how the defendant
committed the crime.149 In a direct case, therefore, jurors do
not decide whether to convict by calculating probabilities or by
scrutinizing inferential chains. They simply decide whether the
eyewitness identification or the confession is believable 150—whether
it possesses the “lifelikeness” that marks it as true. If it does, there
is no question of the defendant’s guilt: ideal direct evidence goes
in a “single step” to “the material issue in the case.”
Circumstantial evidence, by contrast, functions in Bruner’s
rhetorical mode.151 Because it is abstract, it does not provide jurors
with a historical account of the defendant’s guilt; although it can be
incorporated into such an account, it is not itself representational.
On the contrary, circumstantial evidence persuades by connecting
the defendant to an incriminating “observable” of the crime, thus
increasing the probability of the defendant’s guilt. Circumstantial
evidence thus depends, as Bruner indicates, on “procedures for
establishing formal and empirical proof,” not on “the imagination
of the novelist or poet.” 152 It is an argument, not a story.153
3. Univocal vs. Polyvocal

The DNA match is also legally sufficient to prove that the
defendant committed the murder, but there its utility ends.
Unlike representational direct evidence, this kind of abstract
circumstantial evidence does not help jurors imagine how the
defendant committed the crime. Instead, it simply describes the
probability that the incriminating blood evidence came from the
defendant. If the jurors believe that the match is reliable, their
subjective probabilities of the defendant’s guilt will increase. They
will be no closer, however, to imagining the crime itself.

“In order to justify the inferences of guilt” from circumstantial
evidence, William Wills once wrote, “the inculpatory facts must
be incompatible with the innocence of the accused, and incapable
of explanation upon any other reasonable hypothesis than that of
his guilt.” 154 What Wills failed to recognize is that he was asking
the impossible: circumstantial evidence always permits both
inculpatory and exculpatory inferences, even if those inferences are
not equally likely. That inferential openness, which inheres in the
very form of circumstantial evidence, is what I call its polyvocity.

2. Narrative vs. Rhetorical

Consider, for example, the murder case in which DNA analysis
connected the defendant to the bloodstain on the scissors used in
the murder. By itself, that evidence is sufficient to convict; jurors
could reasonably infer from the match that the defendant used the
scissors to commit the murder. But the evidence is not “incapable of
explanation upon any other reasonable hypothesis than that of his

In Actual Minds, Possible Worlds, Jerome Bruner distinguishes
between two modes of thought, the narrative and the rhetorical.145
The narrative mode involves “good stories, gripping drama, [and]
believable (though not necessarily ‘true’) historical accounts.” 146
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guilt.” On the contrary, there are at least three steps in the inferential
chain where exculpatory inferences are still possible:
[A] suspect who provides a true match may not be the
source of the trace if the match is purely coincidental;
the source of a trace may not have been at the crime
scene if the real perpetrator deliberately left the suspect’s
genetic material; and, finally, the source of the trace may
have left the crime scene trace in a way that is consistent
with innocence.155
None of these possibilities, it is important to note, require the
circumstantial evidence to be unreliable. In each case the evidence is
exactly what the prosecution claims it is. Nevertheless, the reliability
of the circumstantial evidence does not eliminate its polyvocity.
The exculpatory possibilities are, quite literally, endless.156
This murder scenario is, of course, greatly oversimplified. In the
real world, the circumstantial evidence may be far more damning:
the victim’s blood might have been found on the defendant’s shirt,
the defendant might have had a motive to kill the victim, and
so on. The concept of polyvocity, however, does not require the
exculpatory inferences to be probable—only possible. Because if
they are possible, circumstantial evidence can never be “absolutely
incompatible with the innocence of the accused.”
Direct evidence is different. Innocence is only possible in a direct
case if the evidence is unreliable—the eyewitness was mistaken or
committed perjury; the confession was coerced or the product of
mental illness. If the direct evidence is reliable, the defendant cannot
be innocent, because, again, a perfect eyewitness identification
or a confession proves guilt in a single step, without the need for
inference.
Consider, for example, a variant on the murder scenario. Replace
the blood on the scissors with an eyewitness identification—a
neighbor, say, who testifies that she saw the defendant use the
scissors to kill the victim. If the jurors question the honesty or
accuracy of the eyewitness, they can conclude that the defendant
is innocent. But if they accept the eyewitness identification,
they are obligated to convict, because the identification cannot
logically be “re-narrated” into an account of how the defendant
did not commit the crime—there is no possible story in which
the defendant is innocent even though the witness did, in fact, see
him kill the victim. Unlike circumstantial evidence, then, direct
evidence is inherently univocal. Eyewitness identifications and
confessions literally “speak in one voice”—a voice that proclaims
the defendant’s guilt.

extremely likely; the exculpatory inference(s) the defendant asks
jurors to draw may stretch credulity to the breaking point. But it
can never unconditionally prove the defendant’s guilt.157
In the strong version of the murder case, for example, a rational
Bayesian juror may conclude that the probability of the defendant’s
guilt is 0.98 in light of the bloodstain on the scissors, the victim’s
blood on the defendant’s shirt, and the motive evidence. She cannot
rationally conclude that the probability of the defendant’s guilt is
1.0, however, because that would mean there are no exculpatory
inferences consistent with that circumstantial evidence. And that is
simply not possible, given the inherent polyvocity of circumstantial
evidence.
Direct evidence, by contrast, is unconditional, not probabilistic. A
perfect eyewitness identification says, “I saw the defendant commit
the crime.” A defendant’s confession admits, “I committed the
crime.” In both cases, unless jurors question the reliability of the
evidence—and we’ve seen that they normally don’t—the probative
value of the evidence is 1.0.
B. Imagining the Factually Inculpatory Scenario
We can now turn to the first stage of the ease-of-simulation
model, imagining the factually inculpatory scenario (FIS). For
three reasons, jurors normally find it easier to imagine an FIS in
a direct case than in a circumstantial case: (1) direct evidence is
representational, while circumstantial evidence is abstract; (2)
direct evidence generally provides a more structurally coherent
story than circumstantial evidence; and (3) direct evidence is vivid,
while circumstantial evidence is pallid.
Before proceeding, it is important to emphasize again that we
are interested in the FIS that jurors try to imagine based on
the evidence presented at trial. In some cases, the prosecution
attempts to facilitate the imaginative process by using its opening
argument to present jurors with a narrative account of how the
defendant committed the crime. Narrative opening arguments are
the exception, however, not the rule; more often, the prosecution
uses a rhetorical opening argument that outlines how the various
items of evidence will prove the necessary elements of the crime.158
When the prosecution makes use of a rhetorical opening argument
instead of a narrative one, jurors have to imagine an FIS on their
own. And even when the prosecution does use a narrative opening
argument, there is no guarantee that the FIS jurors imagine will
match the prosecution’s narrative; indeed, differences are not only
possible but likely.159
1. Event Representation

4. Unconditional vs. Probabilistic
The fourth and final difference is the logical corollary of the third.
Because circumstantial evidence is inherently polyvocal, consistent
with both innocence and guilt, it is also inherently probabilistic—its
probative value is always less than 1.0. The evidence may make guilt
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The fundamental reason a direct FIS is normally easier to imagine
than a circumstantial FIS is that direct evidence is representational,
while circumstantial evidence is abstract. By providing the jury
with a narrative representation of how the defendant committed
the crime, eyewitness identifications and confessions make it

easy for jurors to imagine an FIS—they simply have to translate
the narrative into its “obvious perceptual analog.” 160 Indeed, the
process of imagination occurs automatically: similar to becoming
lost in a book, jurors become immersed in the nonfictional world
narrated by the eyewitness, mentally imagining the specific events
as the eyewitness describes them.161
According to Daniel Gilbert, there may, in fact, be an evolutionary
basis for visualizing events an eyewitness describes.162 Human
beings have always been social animals, dependent upon others—
parents, friends, strangers—for their survival. In earlier eras,
interdependency put a premium on communication: humans who
were able to communicate quickly and effectively with each other
survived and reproduced; humans who could not died out. Such
communication required listeners to be able to quickly imagine
speakers’ firsthand reports of specific events: enemy attacks, the
presence of animals to hunt, etc. Evolution thus favored humans
skilled in imagination over those who were unskilled, ultimately
creating a perceptual system in which, at least initially, “an assertion
by another person about a physical event is treated in the same
manner as an actual apprehension of that event by our perceptual
system.” 163
The key here is that direct evidence is a representation of a “physical
event”—the crime itself. Circumstantial evidence does not provide
the jury with a representation of the crime; it is simply an abstract
probabilistic statement about the defendant’s relationship to one
of its incriminating physical traces. Unlike direct evidence, then,
circumstantial evidence does not facilitate jurors’ ability to imagine
an FIS. How do jurors imagine a statement like “the probability
that the stained area would be seen again in the population is
approximately 1 in greater than 5.5 billion”? What is its “perceptual
analog”? Such abstract evidence appeals to jurors’ understanding of
the law’s “procedures for establishing formal and empirical proof,”
not to their imaginations.

a small piece of the visual puzzle; enough items might reveal the
puzzle itself. The real question, then, is whether jurors are normally
able to weave the various items of evidence in a circumstantial case
into an easily imagined account of how the defendant committed
the crime. The answer, I believe, is probably not. As the next two
Sections demonstrate, a circumstantial FIS is unlikely to be either
structurally coherent or vivid, the two factors that determine its
ease of imagination.
2. Structural Coherence
A considerable amount of empirical research indicates that the
structural coherence of an FIS is critical to its imaginability. A
study that examined the effectiveness of opening arguments in
four hypothetical murder cases, for example, concluded that
the structural coherence of an opening argument is “critical to
narrative quality” 164 and particularly important to an argument’s
persuasiveness.165 Another study found that because jurors “judge
the plausibility of a story according to [its] structural relations,” 166 it
is possible that “a well-constructed story may sway judgments even
when evidence is in short supply.” 167 A third study extended that
conclusion even further, finding that “[c]oherence in statements
(non-contradictory vs. contradictory) in a narrative is more
important in judgments of guilt and plausibility than the amount
of evidence.” 168
These studies focus on the relationship between structural
coherence and narrative quality, not between structural coherence
and imaginability. Melanie Green’s transportation-imagery model,
however, indicates that high-quality narratives are persuasive
precisely because they facilitate imagination. That makes sense:
when individuals receive information sequentially—as jurors
do in a trial—they comprehend it sequentially as well, creating
layers of information and mapping each new item of information
onto previous items until global comprehension is achieved. And
“the more the incoming information coheres with the previous
information, the easier it is to map.” 170

Moreover, even if jurors conclude that an item of circumstantial
evidence did in fact come from the defendant, thus increasing the
subjective probability of his guilt, that evidence still does not help
them imagine how the defendant actually committed the crime. At
best, it provides them with a small piece of the overall visual puzzle.
If jurors accept the prosecution’s claim that the bloodstain on the
scissors came from the defendant, for example, that evidence only
allows them to imagine that at some unknown time the defendant
held the scissors. It does not provide them with an image of how the
murder itself occurred. And even the image of the defendant with
the scissors is an unstable one. Because of the inherent polyvocity
of circumstantial evidence, there are many other possible images
consistent with the bloodstain: that the real killer planted the
defendant’s blood on the scissors after he committed the crime
himself; that the blood got on the scissors through earlier, innocent
contact; and so on.

Structural coherence, it is important to note, is not a unitary
phenomenon. In fact, Morton Gernsbacher suggests that a
narrative’s overall structural coherence is determined by the
interplay of four different kinds of coherence: referential, locational,
temporal, and causal.171 A narrative is referentially coherent when it
refers to the same actors and events,171 locationally coherent when
its events take place at the same location,173 temporally coherent
when its events take place in a common time frame,174 and causally
coherent when it explains the occurrence of its events in a consistent
way.175 With those four “sub-coherences” in mind, we can examine
the relative structural coherence of direct and circumstantial
factually inculpatory scenarios.

To imagine an FIS in a circumstantial case, then, jurors always have
to rely on multiple items of circumstantial evidence. Each item is

Because eyewitness identifications and confessions are narrative
representations of the crime itself, a direct FIS normally possesses

a. Direct Evidence
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all four kinds of coherence.

(the destination).180

i. Referential, Locational, and Temporal Coherence

Critical, here, is the fact that both eyewitness identifications
and confessions rely on cause-to-consequence reasoning.
Formally, criminal trials are structured consequence-to-cause:
the consequence is known (the crime itself), and the purpose of
the trial is to determine whether the defendant is the cause (the
perpetrator). Eyewitness identifications and confessions, however,
temporarily reverse that relationship: the witness identifies the
defendant as the perpetrator (the cause) and explains how the
defendant committed the crime (the consequence). That temporary
reversal is what creates direct evidence’s causal coherence. As
Tversky and Kahneman point out, individuals find it “more natural
and easier to follow the normal sequence and reason from causes
to consequences than to invert this sequence and reason from
consequences to causes.” 181

A direct FIS tends to be referentially and locationally coherent
because it focuses on a specific location—the scene of the crime—
and involves a discrete number of actors, usually the defendant,
the victim, and the witness providing the direct evidence. The
eyewitness situation is the most obvious example: the witness
simply describes how she saw the defendant commit the crime. A
confession can be more complicated, because it may also include
statements about motive, post-crime concealment, and the like,
but the fact that it is a first-person narrative ensures that all of
the actors and events it contains will be configured around the
defendant’s own actions.
A direct FIS is also usually temporally coherent. Although “evidence
is presented at trial in a disconnected question and answer
format,” 176 the most natural way for the prosecution to elicit
testimony from an eyewitness is to ask questions that allow her to
describe what she saw chronologically.177 Confessions, moreover,
are not even broken up by the prosecution’s questions; they are
read into the record by a police officer or, where taped, played for
the jurors.
ii. Causal Coherence
The causal coherence of a direct FIS is normally guaranteed by
the narrative structure of direct evidence. For a narrative to be
causally coherent:

The causal coherence of a direct FIS is strengthened, moreover,
by its semantic absolutism. Witnesses and prosecutors rarely use
equivocated expressions like “might have,” “strongly indicates,” and
“almost certainly” in a case that is based on direct evidence, because
such evidence, if reliable, conclusively establishes the defendant’s
guilt. From a cognitive standpoint, that causal absolutism is critical
to jurors’ ability to imagine an FIS. Research has found that “the use
of probabilistic wording or wording that reduces causal certainty,
especially when such wording provides a sense of doubt about some
aspect of the accused’s role in committing the crime,” dramatically
reduces the structural coherence—and thus imaginability—of a
narrative.182
b. Circumstantial Evidence

[I]t must be more than a “simple succession” or
“enumeration of events in serial order”; it must be “a
configuration.” This configuration has a part-whole
structure of a particular type: In Aristotle’s famous
dictum describing the prerequisites of a proper, complete
story, “a thing is a whole if it has a beginning, a middle,
and an end.” A story is conceptualized as movement along
a path, the sequence of its events configured by means of
the source-path-goal schema.178
Both eyewitness identifications and confessions are configurations,
not “simple successions,” because they structure their events
according to the source-path-goal schema that Winter identifies
as emblematic of a causally coherent narrative. A confession is the
clearest example: it not only unfolds “in serial order,” each action
leading to the next, it involves the defendant himself (the source)
describing how he actually committed the crime (the path) and
what motivated him to commit it (the goal). Similarly, although an
eyewitness identification does not explain the defendant’s motive,
it still follows a classic version of the source-path-goal schema:
it begins with the victim before the crime (the protagonist),
describes how the defendant encountered the victim and how
they interacted with each other (the antagonist + the agon 179 ),
and concludes with what happened after the crime was committed
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Circumstantial evidence is rhetorical, not narrative—it persuades by
increasing the probability of the defendant’s guilt, not by presenting
jurors with a compelling account of how he committed the crime.
The rhetorical nature of circumstantial evidence normally ensures
that a circumstantial FIS lacks structural coherence, particularly in
comparison to a direct FIS.
i. Referential and Locational Coherence
Like a direct FIS, a circumstantial FIS focuses on reconstructing the
crime itself. A circumstantial FIS, however, cannot focus solely on
the actions of the victim and the defendant, because their actions
must be inferred from items of evidence that are discovered,
collected, processed, and explained by other individuals. The
prosecution necessarily relies on the actions of those individuals
to establish the admissibility of the circumstantial evidence.183 By
doing so, however, it decreases the referential coherence of the
FIS.
For similar reasons, a circumstantial FIS is also less locationally
coherent than a direct FIS. Because circumstantial evidence consists
primarily of physical traces of the crime, such evidence is likely
to be scattered far beyond the spatial confines of the crime scene.

Moreover, the FIS has to account for all of the locations involved
in the collection and processing of the circumstantial evidence—a
lesson the O.J. Simpson prosecutors learned the hard way when
they failed to explain why Detective Vannatter carried Simpson’s
blood between the Bundy and Rockingham estates.184
ii. Temporal Coherence
To assess the temporal coherence of a circumstantial FIS, we need
to distinguish between cases in which the prosecution uses a
narrative opening argument and cases in which it uses a rhetorical
one. When the prosecution uses a rhetorical opening argument,
jurors are unlikely to imagine a temporally coherent FIS, because
in a circumstantial case the prosecution rarely, if ever, structures its
case-in-chief as a chronological narrative—evidence of planning
coming before evidence of commission, evidence of commission
coming before evidence of concealment, and so on. For example,
the prosecution generally asks an expert scientific witness to discuss
all of the physical evidence that falls within his or her expertise,
even if that evidence was generated at different times during the
crime.185 Similarly, the prosecution often introduces all of its
scientific evidence at one time, regardless of chronology.186 Other
common examples include calling the arresting officer as the first
witness,187 presenting motive evidence at the end of the case for
rhetorical effect,188 and calling the coroner early in the case to
establish cause and time of death.189 It is extremely difficult for
jurors to weave such temporally disordered items of evidence into a
unified chronological account of how the defendant committed the
crime. As Jean Matter Mandler points out, because the elements of
a story are “recognized primarily because of what has gone before,”
the movement of an element “to another place in the story is apt
to cause the listener trouble.” 190
If the prosecution uses a narrative opening argument, jurors are
more likely to imagine a temporally coherent FIS, because the
argument will help them keep track of the circumstantial evidence
the prosecution presents in its case-in-chief.191 But even then there
is no guarantee: it is still possible that the temporal coherence of
the opening argument will be overwhelmed by the “unpersuasive
jumble of facts” created by the prosecution’s decision to have its
witnesses testify out of story order.192
iii. Causal Coherence
A circumstantial FIS is also likely to be less causally coherent than
a direct FIS. Most importantly, because circumstantial evidence is
rhetorical, not narrative, it necessarily relies on consequence-tocause reasoning: the consequences of the crime (the circumstantial
evidence) are proof of its cause (the defendant). As already noted,
such reasoning is particularly difficult for jurors to follow.193
The impact of the consequence-to-cause nature of circumstantial
evidence should be most severe when the prosecution uses a
rhetorical opening argument and presents its evidence in witness
order. In such cases, jurors have to weave evidence that lacks

referential, locational, and temporal coherence into a causally
coherent account of the defendant’s guilt on their own—a nearly
impossible task, as Pennington and Hastie’s research into the effect
of evidence presentation on story construction has shown.194
Moreover, even if the prosecution does use a narrative opening
argument, jurors may still be unable to imagine a causally coherent
FIS. First, as with temporal coherence, the causal coherence of the
prosecution’s FIS may simply be overwhelmed by the non-narrative
structure of evidence presented out of story order. Indeed, that
possibility seems even more likely with causal coherence, given
that weaving disparate events into a source-path-goal configuration
requires more than just arranging them chronologically.195
Second, whatever causal coherence the prosecution’s circumstantial
FIS does possess will inevitably be undermined by its lack of
semantic absolutism. Because circumstantial evidence is inherently
probabilistic, expert witnesses and prosecutors in a circumstantial
case have to qualify their factual assertions with expressions like
“might have,” “strongly indicates,” and “almost certainly.” Such
qualifiers, however, undermine the causal coherence of an FIS.196 A
mock juror in Voss’s study put it best when asked to explain why a
causally “soft” opening argument didn’t make sense to him—”[y]
ou should not have used the word probably so much.” 197
3. Vividness
Even if jurors do manage to imagine a structurally coherent FIS in a
circumstantial case, that scenario is unlikely to be vivid—the other
factor that determines the imaginability of an FIS. The vividness of
an item of evidence is determined by three factors: (a) its emotional
interest; (b) its concreteness; and (c) its sensory, temporal, and
spatial proximity.198 All three factors indicate that a circumstantial
FIS is generally more pallid than a direct FIS.
a. Emotional Interest
Although the underlying crime in a circumstantial case might
be emotionally compelling, circumstantial evidence itself is not.
Base rates, likelihood ratios, and random-match probabilities
are important, but they do not make for gripping testimony.
Moreover, it can take hours, if not days, for an expert to explain
forensic evidence to the jury, which is why prosecutors and defense
attorneys continually obsess over ways to make the presentation of
such evidence more interesting.199
Direct evidence, by contrast, epitomizes the fascination of criminal
trials. The sleazy informant forced to confess on the stand that he
is the real killer, the black youth whose life depends on convincing
twelve white jurors that white cops beat his “confession” out of
him—these are the moments that sell books and pack theaters.
To be sure, most criminal trials that turn on an eyewitness
identification or a confession lack such Perry Mason moments.
But even “ordinary” direct testimony can’t help but engage jurors’
emotions, because as the witness testifies they become witnesses to
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the crime themselves, watching it unfold in their minds as if they
had actually been there.200
b. Concreteness
The difference between direct and circumstantial evidence is even
starker in terms of their concreteness, “the degree of detail and
specificity about actors, actions, and situational context” they
provide.201 Circumstantial evidence is pallid and abstract; the
only detail or specificity it provides about a crime is that its
commission left behind a physical trace consistent with the
defendant’s guilt. And even that statement goes too far: because
circumstantial evidence is inherently probabilistic, it can only
establish the likelihood that the trace belongs to the defendant or
the victim.
Direct evidence, by comparison, always provides a great deal
of detail and specificity about a crime.202 Because eyewitness
identifications and confessions are narrative representations of the
crime itself, they necessarily provide jurors with a rich description
of its events.203 The snippet of eyewitness testimony from AbuJamal’s trial is a perfect example: in a few lines, it manages to
convey a great deal of information about who the victim and the
murderer were, what the murderer did, and in what context the
murder took place.204
c. Proximity
Finally, direct evidence is more proximately vivid than circumstantial
evidence. “There is much anecdotal evidence that information
obtained firsthand, through one’s own sensory apparatus, is
more vivid and likely to exert an impact on one’s judgments and
inferences than is information obtained verbally from a secondhand
or thirdhand source.” 205 Both direct and circumstantial evidence
are communicated secondhand, through the verbal testimony
of a witness. For evolutionary reasons, however, “an assertion
by another person about a physical event is treated in the same
manner as an actual apprehension of that event by our perceptual
system.” 206 Direct evidence involves such assertions; circumstantial
evidence doesn’t. As a result, jurors will process direct evidence as
if they were witnessing the crime themselves, making it seem more
spatially, temporally, and sensorially proximate than circumstantial
evidence.
d. Vividness and Imagination
All three factors, in short, indicate that direct evidence is far more
vivid than circumstantial evidence. That difference is critical,
because vivid evidence is easier to imagine than pallid evidence: “the
degree of detail and specificity about actors, actions, and situational
context.... contribute to the ‘imaginability’ of information, that is,
its tendency to prompt sensory imagery.” 207 Vivid evidence, with
its “rich description of events,” 208 provides jurors with a great deal
of information they can use to imagine the witness’s description
of the crime; pallid evidence, with its abstraction and emotional
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sterility, does not.209
The implications of the positive correlation between vividness
and imaginability are profound. To begin with, their relationship
means that direct evidence will be easy for jurors to imagine, no
matter how unreliable it may be. The eyewitness might be lying
or mistaken. The defendant’s confession might have been coerced.
Either way, jurors will still find it easy to imagine how the crime
could have happened the way the eyewitness or the defendant says
it did—and will thus find it even easier to overlook questions about
that testimony’s reliability.
Equally important, the correlation also means that jurors will find
it difficult to imagine circumstantial evidence, no matter how
probative it might be. As Richard Nisbett and Lee Ross point out:
The most disconcerting implication of the principle that
information is weighted in proportion to its vividness is
that certain types of highly probative information will
have little effect on inferences merely because they are
pallid. Aggregated, statistical, data-summary information
is often particularly probative, but it is also likely to lack
concreteness and emotional interest.210
Items of circumstantial evidence, of course, do not stand or fall on
their own. As discussed earlier, jurors will attempt to imagine an FIS
through all of the circumstantial evidence in a case, with or without
the prosecution’s help. Nevertheless, given that individual items of
circumstantial evidence are generally pallid,211 there is no reason to
believe that a circumstantial FIS will be any more vivid.
Consider, for example, a murder trial in which Jack is accused
of giving his bipolar wife, Jill, a lethal dose of Lithium. The
prosecution’s case is based on four items of circumstantial
evidence: Jack’s skin was found under Jill’s fingernails; Jack had
fresh scratch-marks on his cheek; Jack waited 20 minutes to call
911 and sounded calm on the phone; and the couple had recently
purchased $1 million of additional life insurance for Jill naming
Jack as the beneficiary. The evidence is probably sufficient for
jurors to imagine a structurally coherent FIS in which Jack forced
Jill to swallow the Lithium, despite being scratched by her as she
tried to resist. That scenario, however, is little more than a “bare
narrative of the movements in space or time”; 212 it has none of the
detail and texture that is inherent in direct evidence—a confession,
for example:
Yeah I did it, and I’m not sorry neither. I earned that
money, every last cent. You got no idea the hell I put
up with ... twenty years, nothing but her screaming and
crying and pickin’ at me ... All I ever heard was how she
hated me and her life and how she wished she wasn’t even
here, and so I made that happen, and I’m not sorry. She
was too crazy to get out of bed without her Lithium, so I
made sure she got plenty. A few extra doses, and that was
it. Sure she fought it, but the crazy witch wasn’t gonna

claw my hand away. I shoved the pills in her mouth and
held her jaw shut and it’s been quiet ever since And I’m
not sorry, neither.
A narrative opening argument would, of course, help close the gap
between the bare narrative and the confession. But the gap would
still remain. Consider the following opening argument:
What will the evidence show? First and foremost, that
Jill did not commit suicide, as the defense would have
you believe. The defendant had reasons to kill her that
night—one million of them. And kill her he did. He
entered the room, held her down, and forced her to take
a massive overdose of Lithium. How do we know that?
The defendant’s skin was found under her fingernails,
and he had fresh scratch marks on his face. That means Jill
struggled with the defendant, fighting desperately—and
vainly—for her life. Those are not the acts of a suicidal
woman. And then there’s the 911 call. The defendant
waited twenty minutes after his beloved wife supposedly
OD’ed to call for an ambulance—and didn’t even bother
to sound upset. Why ? Because this was a murder, not a
suicide, and he needed time to get rid of the evidence and
figure out what he was going to tell the police....
This is not a bad scenario it provides a clear and logical explanation
for the three items of circumstantial evidence. But it is nowhere
near as vivid as the confession, nor can it be if the prosecutor tried
to equal the confession’s vividness by embellishing his opening
argument, the judge would almost certainly sustain a defense
objection that he was being argumentative.213

“Unlike other heuristics,” however, “the simulation heuristic is
less automatic and needs some prodding to be activated.” 216 Left
to their own devices, in other words, individuals do not always try
to imagine alternatives to an initial scenario; if the initial scenario
is sufficiently plausible, they may “cease the simulation process
and fail to consider alternative scenarios that imply a different
outcome.217
Because the simulation of alternative scenarios requires priming,
we cannot assume that jurors always try to imagine an FES in
a criminal case. If the successful simulation of a focal scenario
inhibits the simulation of alternative scenarios, jurors may not try
to imagine an FES in a case that involves an easily imagined FIS.
Empirical research supports that conclusion: an ambitious study
involving a hypothetical theft, for example, found that twenty-five
percent of mock juries “articulated only a single interpretation of
the case.” 218
If jurors do not even attempt to imagine an alternative to the FIS,
the defendant will be convicted in all but the weakest cases.219
An FIS that is imaginable enough to interrupt the simulation
heuristic is almost certainly one that is imaginable enough to
convict; otherwise, why would jurors lose interest in the defendant’s
possible innocence? In the absence of an FES, therefore, jurors’
initial confidence in the defendant’s guilt will become their final
confidence—and the defendant will be convicted.
2. When Priming Occurs
Priming jurors to consider an FES is, in short, almost always a
necessary condition of an acquittal. It is thus imperative that we
understand when and why such priming is likely to occur.

C. P
 riming the Imagination of a Factually Exculpatory Scenario
A factually inculpatory scenario, in short, is generally more difficult
for jurors to imagine in a circumstantial case than in a direct case.
As a result, the minimum acceptable imaginability of the factually
exculpatory scenario is usually lower in a circumstantial case. That
lower minimum has two implications: (1) it is easier for the FES in a
circumstantial case to exceed its minimum acceptable imaginability
and reduce jurors’ initial confidence in the defendant’s guilt; and
(2) the FES in a circumstantial case does not have to reduce jurors’
initial confidence as much in order for them to acquit.
We cannot necessarily assume, however, that jurors always try to
imagine an FES. On the contrary, research into counterfactual
thinking indicates that jurors must be “primed” to do so 214 and
that they are far more likely to be strongly primed to imagine an
FES in a circumstantial case than in a direct case. This Section
explains why.
1. The Need for Priming
Most judgmental heuristics function automatically—whenever
it is appropriate for an individual to use them, he or she will.215

To date, no study has addressed priming in the legal context. Nonlegal research, however, indicates that priming is determined by
two factors: whether the structure of the decision-making task
encourages the consideration of alternative scenarios; and whether
the nature of the decision itself involves “negative affect” such as
fear or regret.220
The first factor suggests that attempting to imagine an FES should
be the norm, not the exception. A criminal trial has an explicitly
binary structure: jurors are asked to determine whether the
defendant is guilty or innocent. To some extent, therefore, jurors
should always be primed to imagine an FES simply by the nature
of their decision-making task.
The key here is “to some extent.” Not all priming is alike; alternative
scenarios “can differ dramatically in the attention or weight they
receive when a focal outcome is being judged.” 221 Priming created
by the binary nature of a criminal trial itself likely falls on the
weak end of the spectrum: if jurors are very confident that the
defendant is guilty (as a result of an easily imagined FIS), they
have little incentive to try to imagine how the defendant might
be innocent—and individuals conserve their cognitive resources
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whenever possible.222
The second factor, by contrast—whether the decision involves
negative affect—is likely to lead to far stronger priming. With
negative affect, priming results not from the nature of the decisionmaking task, but from its importance to the individual’s well-being:
“[n]egative affect signals to the organism that a problem needs
rectifying, and counterfactual thinking ... is mobilized to confront
the problem.” 223 Affect-based priming, in other words, occurs
“where corrective thinking is most essential.” 224
Does a criminal trial involve the kind of negative affect that might
be sufficient to create strong priming? I would suggest there is an
obvious candidate: the fear of falsely convicting the defendant.
Jurors believe that they “should make accurate determinations with
respect to the actual guilt or innocence of the defendant,” 226 and
they experience considerable stress in trying to comply with that
self-imposed mandate.227 Moreover, jurors consistently report that
choosing a verdict is the most stressful aspect of a criminal case.228
It makes sense, then, that the fear of a false conviction would prime
jurors to put significant effort into imagining a scenario in which
the defendant might be innocent: if they succeed, they can acquit;
if they fail, they can convict knowing that they took their obligation
as jurors seriously. Either way, their fear is alleviated—the goal of
counterfactual thinking.229
This theory of priming, of course, does not explain why a
circumstantial case is more likely to generate stronger priming
than a direct case. The possibility of a false conviction exists in all
criminal cases. The theory would thus seem to suggest that strong
priming is equally likely to occur in direct cases.
Looks, however, can be deceiving. It is true that both direct and
circumstantial cases can lead to false convictions. But they do so
in different ways: in a direct case, jurors falsely convict because
they rely on unreliable evidence; in a circumstantial case, jurors
falsely convict because they rely on (normally) reliable evidence
that cannot exclude the possibility that the defendant is innocent.230
That difference may not be legally important, but in fact empirical
research into the psychology of risk indicates that jurors will only
fear falsely convicting the defendant in the latter situation, in which
the evidence cannot prove his guilt to an absolute certainty.
3. The Certainty Effect
As we’ve seen, there is a fundamental distinction between direct
and circumstantial evidence in terms of probative value. The
probative value of reliable direct evidence is necessarily 1.0 because
it proves a fact directly rather than through inference. A perfect
eyewitness identification says, “I saw the defendant commit the
crime.” A perfect
confession admits, “I committed the crime.” In both cases, the
defendant cannot be innocent unless the jury concludes that the
evidence is somehow unreliable.
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The probative value of even the most reliable circumstantial
evidence, by contrast, is necessarily less than 1.0, because it is
inherently polyvocal—logically consistent with both innocence and
guilt. A DNA match, for example, may make guilt overwhelmingly
likely; the exculpatory inference(s) the defendant asks jurors to
draw may stretch credulity to the breaking point. But it can never
unconditionally prove the defendant’s guilt.
Does this distinction matter? The objective probability of guilt in a
circumstantial case is often well beyond what most jurors believe is
the minimum required by the reasonable-doubt standard—0.82—
and is sometimes very near to 1.0. In the Smith study discussed
earlier, for example, the overall probability of the defendant’s guilt
was 0.98.231 Is there any reason to believe that jurors will be more
afraid of a false conviction in a 0.98 circumstantial case than in a
1.0 direct case?
As it turns out, there is a reason: “responses to uncertain situations
appear to have an all or none characteristic that is sensitive to
the possibility rather than the probability of strong positive or
negative consequences, causing very small probabilities to carry
great weight” 232 In other words, when individuals make decisions
that could turn out to be wrong, they “overweight outcomes that
are considered certain, relative to outcomes which are merely
probable”—a phenomenon Kahneman and Tversky aptly call the
certainty effect.233
The certainty effect is even greater when an uncertain decision
is accompanied by “anticipatory emotions” such as fear, anxiety,
and dread.234 When individuals confront such an emotionally
powerful decision, the need for certainty intensifies, leading to an
even more dramatic overweighting of the possibility—however
insignificant—of a negative outcome.235 Faced with the frightening
prospect of being poisoned by insect spray, for example, individuals
will pay far more to reduce their risk from five-in-ten-thousand
to zero than they will to reduce it from fifteen-in-ten-thousand to
five-in-ten-thousand, even though the risk reduction in the latter
case is twice as large.236
The certainty effect indicates that there is, in fact, a fundamental
psychological difference between 1.0 and .98 probabilities of guilt.
Reaching a verdict in a criminal trial is a quintessential example
of affect-rich decision-making, as the juror-stress statistics
indicate. Because of the certainty effect, therefore, jurors will
dramatically underweight the “merely probable” circumstantial
case and dramatically overweight the “considered certain” direct
case—making the circumstantial case seem far more likely to result
in a false conviction.
Once again we are confronted with the limitations of the
probability-threshold model. The certainty effect indicates that
it is not enough for jurors to believe that the probability of the
defendant’s guilt exceeds some minimum threshold; because
the possibility of a false conviction is so aversive, they need to be

completely confident that the defendant is guilty.237 Direct evidence,
with its appearance of certainty, is that convincing; circumstantial
evidence, with its open admission of the possibility of error, is not.
Daniel Shaviro says it best: “[s]tatistical-probability cases do not
involve a greater risk of verdict error than other types of cases, only
a more overt risk.” 238
4. What About Unreliability?
This explanation of why a direct case normally leads to weaker
priming than a circumstantial case assumes, of course, that the
reliability of direct evidence does not affect whether jurors are
afraid of a false conviction. If jurors question the reliability of
direct evidence, they have to discount its probative value to take
their concerns into account. And if that happens, the possibility of
a false conviction will be just as overt as in a circumstantial case.

a. The Truth Bias
Jurors are extremely poor at detecting when a witness is lying
or mistaken. In terms of honesty, “people’s ability to distinguish
truths from lies tends to be significantly, but only slightly, better
than chance levels.” 243 In fact, demeanor evidence 244 actually hurts
jurors’ ability to detect deception,245 because they normally rely on
the wrong behavioral cues to distinguish truth from lies.246
Jurors are even worse at detecting inaccuracy.247 “The studies in
which subjects seek to distinguish between accurate and inaccurate
witnesses ... reveal a complete inability to outdo chance, even when
using the verbal content of cross-examined testimony along with
demeanor.” 248 That inability is due, in large part, to the fact that they
base their accuracy assessment almost exclusively on confidence,
instead of on factors that actually are related to witness accuracy,
such as testimony’s internal consistency.

As a matter of theory, there is no question that the probative value
of direct evidence is never 1.0. “Since the credibility of a witness
always rests in part on circumstantial evidence, the probative
value of all evidence always effectively rests on circumstantial
evidence.” 239 Nor is there any question that, in practice, jurors
sometimes question the reliability of eyewitness identifications
and confessions.

The basic reason for these failures is that the “most ‘fundamental’
of all phenomena in person perception” 249 is the tendency “to
accept the autobiographical propositions implicit (or explicit) in
others’ words and deeds,” regardless of their veracity.250 As Norbert
Schwarz points out:

Neither fact, however, is fatal to the theory of priming I am
advancing here. First, we are concerned with how jurors actually
interpret evidence, not with its epistemological status. The certainty
effect says that jurors “overweight outcomes that are considered
certain,” 240 not outcomes that are certain.

[A] large body of psycholinguistic research documents
[that] social discourse proceeds according to a
“cooperative” or “relevance” principle. This principle
holds that speakers should “try to be informative,
truthful, relevant, and clear” and that listeners interpret
the speakers’ utterances “on the assumption that they are
trying to live up to these ideals.” 251

Second, as explained in Part I, research indicates that jurors rarely
question the reliability of direct evidence. Jurors dramatically
overestimate the accuracy of eyewitness identifications, ignore
the factors that determine whether an identification is reliable in
favor of one—witness confidence—that doesn’t, and convict in
eyewitness cases even in the face of exculpatory evidence. A similar
pattern emerges regarding confessions, which are so compelling
that they “tend to overwhelm other information, including evidence
of innocence.” 241 And then there are the false-conviction statistics
themselves, which paint an even more disturbing picture of jurors
deferring to eyewitness identifications and confessions with little
or no concern for their reliability.
The question is—why? Jurors can hardly be unaware that
individuals sometimes lie and make mistakes, and only the most
incompetent defense attorney will fail to challenge the honesty or
accuracy of an eyewitness or the “voluntariness” of a confession.242
Why, then, are jurors so rarely swayed by those challenges?
The answer, I believe, is twofold. First, in many situations jurors
simply fail to recognize problems with the reliability of direct
evidence. And second, jurors often accept direct evidence even
when they are aware of problems with its reliability.

It may seem counterintuitive that the truth bias would affect jurors,
who expect witnesses to be less than completely objective.252 In fact,
not only does the bias occur even when receivers “know full well
that the assertions stand an excellent chance of being wrong,” 253
suspicion is actually likely to backfire, “undermining receivers’
ability to detect deceit and, perhaps more unsettling, also making
truth tellers look deceptive.” 254
b. Responsibility-Laundering
There is also reason to believe that jurors are far less suspicious
of witnesses who provide direct testimony than false-conviction
statistics indicate they should be. Given their role as the ultimate
finders of fact, jurors have a clear incentive to believe that direct
evidence is true: if the defendant turns out to be innocent, they
can blame the witness instead of themselves, minimizing their
responsibility for the raise conviction.255
Consider, for example, a case in which jurors have to decide whether
to convict the defendant on the basis of an eyewitness identification. If the jurors question the eyewitness’s honesty but convict
anyway, they will have no one to blame but themselves if the
defendant turns out to be innocent. By contrast, if they do not
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question the eyewitness’s honesty and the defendant turns out
to be innocent, they will be able to reassure themselves that
they didn’t falsely convict the defendant, the eyewitness did.
They simply believed he was telling the truth, as he had sworn to
do.256
Trusting direct evidence is, in short, a kind of “responsibilitylaundering”—a way for jurors to manage the fear engendered
by the possibility of a false conviction. By putting their faith in
eyewitnesses and confessions, jurors not only convince themselves
that the defendant is actually guilty, they ensure that they have
a convenient scapegoat should their certainty turn out to be
misplaced.
c. Narrative Transportation
There is a third reason why jurors rarely recognize the unreliability
of direct evidence: narrative transportation, understood simply as
the phenomenological experience of being “temporarily immersed
in a story.” 257 When an individual is transported by a narrative, all
of her mental systems—attentive, imagistic, emotive—converge on
its events,258 with dramatic real-world results: her ability to think
critically about the narrative is reduced, making her more likely
to believe that it is authentic 259 and less skeptical of the credibility
of its author.260 Melanie Green explains why:
[I]ndividuals need both motivation and ability to correct
beliefs based on untrue, inaccurate, or incomplete
information. The reduction of negative cognitive
responding resulting from transportation [is thus] due
to ability factors—the person’s mental resources are so
engaged in experiencing the story that they are not able
to “disbelieve” story conclusions.261
Narrative transportation occurs with both fictional and nonfictional
narratives, and with both readers and listeners.262
Because direct evidence normally provides jurors with a vivid and
structurally coherent narrative of how the defendant committed
the crime, it is a perfect candidate for transportation. “Although
transportation theoretically could occur with any text, it is far more
likely to be experienced in response to ... well-crafted, high-quality
narratives,” especially ones with “rich, concrete descriptions.” 263
Indeed, news stories are replete with references to the silence that
descends on a courtroom as the jurors, judge, and spectators hang
on an eyewitness’s every word.264
If direct evidence does lead to narrative transportation, we would
expect jurors to overlook potential problems with its reliability.
Questioning narratives like eyewitness identifications and
confessions requires significant cognitive resources, and jurors
simply lack those resources during transportation. As a result, they
should be less willing to question the witness’s credibility and more
likely to accept the witness’s story as true.
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d. Belief-Perseverance
Despite the truth bias, responsibility-laundering, and narrative
transportation, there will still be cases in which jurors recognize
the potential unreliability of direct evidence. Will jurors in such
cases fear false convictions and thus be primed, as in circumstantial
cases, to imagine an FES?
The answer, unfortunately, is probably not. The problem is a
cognitive phenomenon known as belief-perseverance: the tendency
of individuals to “adhere to their beliefs when the original evidential
basis of the beliefs is shown to be flimsy, false, or nonexistent.” 265
Clinging to an eyewitness identification or confession in light
of information discrediting its reliability is a classic example of
belief-perseverance.
In fact, two aspects of direct evidence indicate that such evidence
is likely to lead to belief-perseverance that is particularly strong.
First, direct evidence is normally concrete, and empirical research
indicates that belief-perseverance is stronger “when the initial belief
is based on concrete data than when based on abstract data, even if
the concrete data is logically ... inferior.” 266 Second, direct evidence
is normally causally coherent, because it configures its sequence of
events according to the source-path-goal schema, and a great deal
of research indicates that belief-perseverance is strongest when the
discredited evidence is part of a “coherent, causally related account
in which a single or minimal correction has a significant impact
on the construal of meaning.” 267 Put more simply, when rejecting
an item of evidence as unreliable would require an individual to
discard a narrative of an event that she finds causally convincing,
the individual will almost always hold onto the narrative and
disregard the evidence instead.
Consider, for example, Jack’s confession that he poisoned Jill. His
confession is causally coherent; it simply makes sense that Jack
would have forced Jill to take a lethal overdose of Lithium because
she was driving him crazy and he wanted her life insurance. Indeed,
in the absence of evidence pointing to a different scenario, it is
difficult to imagine how the confession could be wrong. So what
happens if we later learn that Jack only confessed because the
police beat the confession out of him? Logically, we can no longer
rely on the confession. Psychologically, however, knowing that the
confession was involuntary does not make Jack’s confession any less
compelling, nor does it help us imagine a scenario in which Jack is
innocent. We thus ignore the inconvenient fact of police brutality
and stick with the confession, telling ourselves “just because they
beat the confession out of him doesn’t mean he didn’t do it....”
5. The Reliability of Circumstantial Evidence
The truth bias, responsibility-laundering, narrative transportation,
and belief-perseverance help explain why jurors rarely question
the reliability of direct evidence and thus rarely fear a false con
viction in a direct case. Ironically, they also indicate that jurors are
much more likely to recognize the unreliability of circumstantial

evidence.268
First, the truth bias should have only a minimal effect in
circumstantial cases. The bias leads receivers to ignore evidence
that calls into question the honesty and accuracy of a speaker’s
autobiographical statements, but the most important potential
problems with forensic evidence coincidental matches and
unintentional laboratory errors do not involve dishonesty or
inaccuracy on the part of the expert witness. Jurors can accept
evidence of such problems, therefore, while continuing to believe
that the expert witness was honest and accurate in which case the
truth bias simply doesn’t apply.269
Second, responsibility-laundering is not an option for jurors
in circumstantial cases. Even if jurors trust the witnesses who
present circumstantial evidence in a case, they cannot rationally
conclude there is no chance the defendant is innocent. As a result,
if jurors convict a defendant in a circumstantial case and the
conviction turns out to be false, they have no one to blame but
themselves—they knew the defendant could be innocent,270 but
convicted him anyway.
Third, narrative transportation should not occur with circumstantial
evidence, because it is rhetorical instead of narrative. “[T]
ransportation is unlikely in response to even very good rhetoric,
whereas ... it can readily occur in response to a moderately
compelling narrative.” 271 Narrative transportation results from
the convergence of attention, imagery, and feelings that a wellcrafted story creates in the mind of a reader or listener. An
argument, no matter how well-crafted, simply doesn’t generate
such convergence.272
Fourth, and finally, belief-perseverance should be much less
pronounced in a circumstantial case. As discussed above, beliefperseverance is strongest when the evidence supporting a belief is
concrete and causally coherent. Circumstantial evidence is neither,
whether considered individually or in terms of an overall FIS.
D. Imagining the Factually Exculpatory Scenario
We can now turn to the second stage of the ease-of-simulation
model, imagining the factually exculpatory scenario. It is not
enough for jurors to be primed to imagine an FES; if it were,
convictions in circumstantial cases would be few and far between.
Instead, the question is whether, once they are primed, jurors can
imagine an FES that sufficiently exceeds its minimum acceptable
imaginability to justify an acquittal. This Part explains why jurors
are far more likely to succeed in a circumstantial case than in a
direct case.
1. Recognizing Evidence of Innocence
Juror decision-making is an active process in which “[m]eaning
is assigned to trial evidence through the incorporation of that
evidence into one or more plausible accounts or scenarios

describing what happened during crime-related events testified
to during the trial.” 273 Evidence, therefore, is logically prior to
narration: before jurors can imagine an FES, they must first be
able to recognize evidence that indicates the defendant could be
innocent. In the absence of evidence of innocence, jurors will simply
lack the raw material necessary for imagination.274
For two reasons, jurors are less likely to recognize evidence of
innocence in a direct case than in a circumstantial case: (a) a direct
case does not always contain evidence of innocence, whereas a
circumstantial case always does; and (b) jurors will often ignore
evidence of innocence in a direct case, but will rarely do so in a
circumstantial case.
a. Evidence of Innocence
To begin with, there is no guarantee that there will be evidence
of innocence in a direct case. Eyewitness identifications and
confessions cannot themselves be evidence of innocence, because
their univocity makes them consistent only with the defendant’s
guilt. The testimony of a rape victim identifying the defendant as
her assailant, for example, is exclusively inculpatory; it cannot be
re-narrated into an account of how the defendant did not commit
the rape.
This is not to say that jurors have to believe direct evidence.
There will always be cases in which they question its reliability.
In the hypothetical rape case, for example, the victim’s own
testimony may make it clear that she did not see her assailant long
enough to identify him accurately. But even that will not turn the
identification or confession into evidence of innocence: questioning
the defendant’s guilt is not the same thing as being able to imagine
a scenario in which the defendant is factually innocent. And the
ease-of-simulation hypothesis indicates that only the latter will
lead jurors to acquit.
To find evidence of innocence in a direct case, then, jurors must
look beyond the eyewitness identification or the confession itself.
But where will they look? The additional evidence must come from
either the prosecution or the defense. The prosecution is rarely a
viable option: because eyewitness identifications and confessions
are more than sufficient to convict by themselves, they are often
the prosecution’s only evidence in a direct case.275 The defense is
a more likely choice, because it is responsible for convincing the
jurors to acquit.276 And indeed, there are cases in which the defense
attempts to rebut an eyewitness identification or confession by
providing jurors with evidence that the defendant could not have
committed the crime.277
Not all defenses, however, attempt to establish the defendant’s
factual innocence.278 A “pure” reasonable-doubt defense, for
example, puts on no evidence at all, choosing instead to “attack[]
the prosecution’s case as one whose narrative ‘does not make sense’
or ‘cannot be trusted’ or ‘raises suspicion, but nothing more.’” 279
Such defenses are particularly common in direct cases, because the
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univocity of eyewitness identifications and confessions often limits
the defense to challenging their reliability. But their use comes with
a price: depriving the jury of its most likely source for affirmative
evidence of innocence.
In a circumstantial case, by contrast, there is always evidence of
innocence, because the polyvocity of circumstantial evidence
means that it is simultaneously evidence of guilt and innocence.
As a result, regardless of whether the defense introduces its own
evidence of innocence, the prosecution provides jurors with
evidence they can use to imagine an FES simply by building its
case out of circumstantial evidence.
Consider again the murder case in which the defendant’s blood was
found on the murder weapon, a pair of scissors. The bloodstain
is certainly inculpatory; guilt, in fact, is probably the most logical
inference a juror could draw from it. As we saw earlier, however,
the evidence is not “incapable of explanation upon any other
reasonable hypothesis than that of his guilt.” 280 The bloodstain is
thus evidence of innocence as well as evidence of guilt.
b. The Confirmation Bias
To recognize exculpatory evidence, jurors must be able to
distinguish objectively between evidence that supports innocence
and evidence that supports guilt.281 Once jurors conclude that the
defendant is most likely guilty, however, such objectivity becomes
almost impossible to maintain—a confirmation bias sets in that
limits their ability to recognize evidence inconsistent with that
conclusion.282 The extent of the bias, moreover, is determined by
jurors’ confidence in their verdict: the greater their confidence, the
more significant the distortion.283
The confirmation bias is likely to be devastating to the defense in
direct cases, where jurors’ initial confidence in the defendant’s guilt
is normally very high. First, jurors may focus exclusively on evidence
that confirms their belief that the defendant is guilty, preventing
them from recognizing evidence that is consistent with the defen
dant’s innocence.284 An example is the Thrower case in Bedau
and Radelet’s study, in which jurors accepted a biased eyewitness
identification—by the murdered police officer’s partner—even
though three unrelated witnesses testified that the defendant was
in a different state when the crime was committed.285
Second, even when jurors recognize exculpatory evidence, they
may simply discount it 286 or subject it to unfairly critical eval
uation.287 For example, jurors may recognize that a confession
was coerced, but conclude that the coercion doesn’t mean the
defendant didn’t commit the crime (discounting). Or jurors may
disregard an alibi on the ground that the witness was biased, even
though there is no evidence to that effect in the record (unfairly
critical evaluation).
Third, jurors may accept inculpatory evidence at face value,
ignoring questions about its reliability. This is another form of
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belief-perseverance, one that undermines the defense’s attempts to
impeach a witness through extrinsic evidence 288 instead of through
cross-examination.
Fourth, and finally, jurors may interpret ambiguous evidence in a
manner consistent with the defendant’s guilt.289 For example, if alibi
evidence strongly but not definitively suggests that the defendant
did not commit the crime, jurors may give the prosecution the
benefit of the doubt and assume that the defendant could still
have committed it.
In a circumstantial case, by contrast, the confirmation bias will
be much weaker. The most obvious reason is that, as we’ve seen,
jurors’ initial confidence in the defendant’s guilt is usually far
lower in circumstantial cases, minimizing the magnitude of the
bias.290
There is, however, an even more important reason: the strong
priming characteristic of circumstantial cases will counteract
the confirmation bias, making jurors far more likely to recognize
evidence of innocence they can use to imagine an FES. When jurors
are confident that the defendant is guilty, “a certain inertia sets in,
which makes it more difficult to consider alternative hypotheses
impartially.” 291 That inertia then leads to the various effects of
the confirmation bias.292 The most effective way to overcome
the confirmation bias is thus for jurors to try to simulate an
alternative hypothesis—a factually exculpatory scenario—without
the intention of confirming the defendant’s guilt. Such effort will
reduce the inertia created by the FIS, “altering the framing of the
problem in a way that makes the person less biased in favor of the
original hypothesis.”
The debiasing effects of a “consider-the-opposite” strategy have
been widely documented. Individuals who consider the opposite
pay more attention to evidence that contradicts their initial
hypothesis,294 show less belief-perseverance, 295 and interpret
evidence more impartially.296
2. Creating an Exculpatory Storyline
If jurors do recognize evidence of innocence, they must then use
that evidence to imagine a factually exculpatory scenario. The latter
does not necessarily follow from the former: recognizing that one or
more items of evidence is consistent with the defendant’s innocence
does not necessarily allow the juror to imagine how the defendant
might actually be innocent. Imagining an FES, therefore, initially
requires jurors to create a “causal explanation that ... account[s]
for the data present in the decision problem” 297 —the scenario’s
storyline.
There are three reasons why jurors should normally find it difficult
to create an exculpatory storyline in a direct case. First, the univocity
of direct evidence renders it useless for exculpatory story-creation:
if eyewitness identifications and confessions cannot be incorporated
into a narrative account of the defendant’s innocence, they certainly

cannot generate the storyline of such an account. Consider again
the rape case mentioned above. Nothing in the victim’s testimony
suggests that the defendant had an alibi, that someone else was the
rapist, that the victim consented, etc. Those exculpatory storylines
are all logically possible—but they require evidence other than
the victim’s identification for the jury to imagine them. All her
testimony suggests is that the defendant is guilty.
Second, because eyewitness identifications and confessions are
normally only vulnerable to attacks on their reliability, the defense
is very likely to use a pure reasonable-doubt defense in a direct case.
By definition, however, that defense does not help jurors create
an exculpatory storyline: knowing how the crime didn’t happen
doesn’t help them imagine how it did.298
Third, even when the defense does use a factual-innocence defense,
there is no guarantee that jurors will take its exculpatory storyline
seriously. The confirmation bias not only limits individuals’ ability
to recognize evidence that challenges their focal hypothesis, it also
leads them to truncate their search for alternative hypotheses.299
In a direct case, therefore, where jurors’ initial confidence in the
defendant’s guilt is normally very high, the confirmation bias is
likely to cause jurors to overlook whatever exculpatory storyline
the defense might offer.
In a circumstantial case, by contrast, jurors should find it much
easier to create an exculpatory storyline. To begin with, the fact
that there is necessarily evidence of innocence in a circumstantial
case promotes storyline creation. Because of polyvocity, jurors can
always draw exculpatory instead of inculpatory inferences from the
prosecution’s circumstantial evidence. Those exculpatory inferences
can then form the basis of an exculpatory storyline. Recall the
murder trial in which the circumstantial evidence consisted of Jill’s
skin under Jack’s fingernails, fresh scratches on Jack’s cheek, Jack’s
delay in calling 911 and calmness on the phone, and the recently
purchased insurance policy on Jill’s life. Although the inculpatory
inferences the prosecution asks jurors to draw certainly make
sense, exculpatory inferences are possible as well: Jill wanted the
life-insurance policy because she was suicidal; she was twitching
violently from the Lithium overdose when Jack tried to help her;
and Jack was still in shock when he called 911.
Taken together, those exculpatory inferences suggest a coherent
storyline for Jack’s FES. There is no guarantee, of course, that jurors
will draw the inferences that are necessary to create that story.
Nevertheless, because they do not have to generate the inferences
ex nihilo, there is at least a reasonable likelihood that jurors will
draw them—especially given that the strong priming characteristic
of circumstantial cases will motivate them to want to imagine how
Jack might be innocent.
In addition, the defense is more likely to provide jurors with an
exculpatory storyline in a circumstantial case. The defense only uses
a pure reasonable-doubt defense in a direct case out of necessity—
because the univocity of eyewitness identifications and confessions

limits it to attacking their reliability. In a circumstantial case, by
contrast, the defense rarely faces such a dire predicament: even if
it has no affirmative evidence of the defendant’s innocence, it can
always take advantage of the polyvocal nature of circumstantial
evidence to suggest an exculpatory storyline to jurors. That kind
of modified reasonable-doubt defense—one that provides an
exculpatory storyline and acknowledges that even the strongest
circumstantial case leaves open the possibility of the defendant’s
innocence—is likely to be effective, because the absence of a
pronounced confirmation bias in circumstantial cases will normally
ensure that jurors pay attention to it.
3. Imagining the Factually Exculpatory Scenario
Once jurors recognize evidence of innocence and use that evidence
to construct an exculpatory storyline, the factually exculpatory
scenario is essentially complete. The question then becomes—how
easy is that FES to imagine? Two factors determine the imaginability
of the FIS: structural coherence and vividness. It is reasonable to
assume that the same factors apply to the FES as well.
If that assumption is correct, the ease of imagining the FES depends
primarily on the kind of evidence used to construct it. When the
defense uses direct evidence, the evidence’s narrative structure will
lead jurors to imagine an FES that is both vivid and structurally
coherent. When it uses circumstantial evidence, the rhetorical
structure of the evidence will lead jurors to imagine an FES that is
pallid and structurally incoherent.
There is also reason to believe that jurors normally find it more
difficult to imagine a structurally coherent FES in a direct case
than in a circumstantial case. A critical factor determining the
persuasiveness of a scenario—inculpatory or exculpatory—is its
coverage, “the extent to which the story accounts for evidence
presented at trial.” 300 The greater a scenario’s cover. age, the more
acceptable jurors find it as an explanation of the evidence.301
Pennington and Hastie never explain why coverage is so important
to persuasiveness, but other research indicates that lack of coverage
undermines a scenario’s causal coherence.302 That makes sense:
how can a scenario be plausible if it simply ignores contradictory
evidence? In the Lithium case, for example, no matter how causally
coherent Jack’s “suicide” scenario may be on its own terms, it would
seem much less causally coherent if it did not and could not explain
why his skin was found under Jill’s fingernails.
The prosecution’s evidence in a circumstantial case rarely creates
a coverage problem for the FES. Because circumstantial evidence
is polyvocal, jurors do not have to discount the prosecution’s
circumstantial evidence in order to imagine a causally coherent
FES; that evidence can simply be incorporated into the FES via
its exculpatory inferences. Even if jurors believe that the skin
evidence is reliable, for example, the presence of the skin under
Jill’s fingernails is consistent with the idea that the side-effects of
her suicidal overdose led her to scratch Jack accidentally when he
tried to help her.
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In a direct case, by contrast, the prosecution’s evidence almost
always creates a coverage problem. Because direct evidence is
univocal, it cannot logically be incorporated into an FES. There
is no way, for example, to incorporate the substance of Jack’s
confession into an account of how he did not commit the crime. As
a result, any FES the jury considers—that she committed suicide,
for example—will directly contradict Jack’s confession; they cannot
both be true. And therein lies the coverage problem: the FES simply
makes no causal sense unless jurors are willing to disregard the
confession, something we know they are loath to do. Why would
Jack confess to the crime if she actually killed herself? After all,
people don’t confess to crimes they didn’t commit.303
4. “Undoing” the Factually Inculpatory Scenario
In terms of recognizing evidence of innocence, creating exculpatory
storylines, and avoiding structural incoherence, then, jurors
normally find it far more difficult to imagine an FES in a direct case
than in a circumstantial case. There is a fourth difficulty as well:
research indicates that jurors not only have to imagine an FES in
a direct case, they also have to mentally “undo” the FIS.304 Before
jurors in a direct case can believe the defendant is innocent, in other
words, they have to affirmatively unbelieve that he is guilty.
What explains this requirement—and why would it not also apply
in a circumstantial case? Once again, the answer depends on the
fact that direct evidence is representational, whereas circumstantial
evidence is abstract. Although both are capable of persuading jurors
that the defendant committed the crime, the kind of belief they
engender is different. Two things occur when jurors hear direct
evidence: they construct a mental representation of the crime that
tracks the witness’s testimony—an FIS—and they believe, however
preliminarily, that the crime took place the way the witness says
it did.305 That initial belief does not mean they cannot later reject
the direct FIS. But it does mean they cannot reject it without first
“undoing” the mental representation the witness’s description
evoked—a process that requires cognitive effort.306

begin with, the amount of extra cognitive effort is not static: the
easier the direct FIS is to imagine, the greater the effort required
to replace it with an FES. As Sykes found in her study of the
Blue Bus problem, jurors “who found it easiest to imagine the
represented event found it more difficult to ‘undo’ that event and
imagine its alternative. In the probabilistic condition, by contrast,
ease of imagining the likely event did not hinder imagination of
its alternative.” 310
Moreover, because jurors’ overall processing capacity is not
unlimited, they normally conserve their cognitive resources.311
Jurors are rarely strongly primed to try to imagine an FES in a direct
case, so the extra cognitive effort required to undo the FIS may
make the difference between recognizing evidence of innocence
and simply overlooking it.
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24 LAW & HUM. BEHAV. 271, 290 (2000).

149. BRUNER, supra note 145, at 21.
150. BURNS, supra note 129, at 189.
151. See Albert J. Moore, Trial By Schema: Cognitive Filters in the Courtroom, 37
UCLA L. REV. 273,291 (1989).

129. See ROBERT P. BURNS, A THEORY Or THE TRIAL 157 (1999).
152. BRUNER, supra note 145, at 11, 13.
130. See Nancy Pennington & Reid Hastie, A Cognitive Theory of Juror Decision
Making: The Story Model, 13 CARDOZO L. REV. 519, 531 (1991).

153. See BURNS, supra note 129, at 36.

131. David W. Green & Rachel McCloy, Reaching a Verdict, 9 THINKING &
REASONING 307, 310 (2003).

154. WILLIAM WILLS, AN ESSAY ON THE PRINCIPLES OF CIRCUMSTANTIAL
EVIDENCE 171 (Alfred Wills ed., Philadelphia, T. & J.W. Johnson 1881).

132. Id. at 327.

155. Koehler et al., supra note 83, at 203-04; see also Michael O. Finkelstein & William
B. Fairley, The Continuing Debate Over Mathematics in the Law of Evidence: A
Comment on “Trial by Mathematics”, 84 HARV. L. REV. 1801, 1805-06 (1971) (“The
significance of the conclusion that a trace came from the defendant—i.e., whether it
indicates guilt, a frame-up, or mere chance—must be left to other witnesses....”).

133. Elizabeth F. Loftus, Psychological Aspects of Courtroom Testimony, 347 N.Y.
ACAD. SCI. 27, 27-28 (1980); cf. BURNS, supra note 129, at 187 (“The jury will often
seek to imagine, literally to visualize, a sequence of past events in order to decide
which of the two opening statements is more adequate.”); Willem A. Wagenaar, The
Subjective Probability of Guilt, in SUBJECTIVE PROBABILITY 529, 538 (George
Wright & Peter Ayton eds., 1994) (arguing that jurors use the simulation heuristic
to determine the probability of a defendant’s guilt).
134. Nancy Pennington & Reid Hastie, Explaining the Evidence: Tests of the Story
Model for Juror Decision Making, 62 J. PERSONALITY & SOC. PSYCHOL. 189,
190 (1992).
135. See Wagenaar, supra note 133, at 538.

156. Richard D. Friedman, Infinite Strands, Infinitesimally Thin: Storytelling,
Bayesianism, Hearsay, and Other Evidence, 14 CARDOZO L. REV. 79, 94 (1992).
157. Nesson, supra note 103, at 1371 (“In the circumstantial evidence case, even if the
jury believed all of the evidence, it still could not generate a verdict that the public
could understand as other than a bet.”).
158. See Pennington & Hastie, supra note 134, at 190 n.1; see also Richard Lempert,
Telling Tales in Court: Trial Procedures and the Story Model, 13 CARDOZO L.
REV. 559, 561 (1991).

136. Craig R.M. McKenzie et al., When Negative Evidence Increases Confidence:
Change in Belief After Hearing Two Sides of a Dispute, 15 J. BEHAV. DECISION
MAKING 1, 2 (2002).

159. See Dale A. Nance, Naturalized Epistemology and the Critique of Evidence
Theory, 87 VA. L. REV. 1551, 1575 (2001).

137. Id. at 14.

160. Sykes & Johnson, supra note 100, at 209.

138. Id.; see also Edward R. Hirt et al., Activating a Mental Simulation Mind Set
Through Generation of Alternatives, 40 J. EXPERIMENTAL SOC. PSYCHOL. 374,
375 (2004) (“[W]hen the consideration of alternatives is experienced as particularly
difficult, bias is amplified rather than attenuated.”).

161. See, e.g., VICTOR NELL, LOST IN A BOOK: THE PSYCHOLOGY OF READING
FOR PLEASURE 246 (1988) (concluding that “imagery is an essential aspect of the
reading experience” for all readers, “good and poor imagers alike,” and that “the
reader, using a ready-made store of images, at once sees the whole picture—mistily,
perhaps, but well enough”).

139. See Pennington & Hastie, supra note 95, at 242.
140. Paul D. Windschitl & Michael E. Young, The Influence of Alternative Outcomes
on Gut-Level Perceptions of Certainty, 85 ORGANIZATIONAL BEHAV. & HUM.
DECISION PROCESSES 109, 111 (2001); see also Sykes & Johnson, supra note 100,
at 201 (“[T]here may be a difference between calculated probability estimations based
on participants’ understanding of the rules of probability and measures affecting
participants’ ‘gut feeling,’ or subjective sense of the likelihood of an event.”).
141. Windschitl & Young, supra note 140, at 111.
142. This is, of course, Locard’s “transfer principle.” See KEITH INMAN & NORAH
RUDIN, PRINCIPLES AND PRACTICE OF CRIMINALISTICS: THE PROFESSION
OF FORENSIC SCIENCE 93 (2001) (“It is impossible for the criminal to act, and
especially to act with the force that a crime demands, without leaving behind traces
of his presence.” (translating EDMOND LOCARD, L’ENQUETE CRIMINELLE ET
LES METHODES SCIENTIFIQUE (1920))).
143. Transcript of Record at 92-94, Commonwealth v. Abu-Jamal, Nos. 1357-1359
(testimony of Cynthia White) (Pa. C.P. June 21, 1982).

162. Daniel T. Gilbert, How Mental Systems Believe, 46 AM. PSYCHOL. 107, 116
(1991).
163. Sykes & Johnson, supra note 100, at 202; see also Gilbert, supra note 162, at
116.
164. James F. Voss et al., On the Use of Narrative as Argument, in NARRATIVE
COMPREHENSION, CAUSALITY, AND COHERENCE 235, 244 (Susan R. Goldman
et al. eds., 1999).
165. Id. at 248.
166. W. LANCE BENNETT & MARTHA S. FELDMAN, RECONSTRUCTING
REALITY IN THE COURTROOM 65 (1981).
167. Id. at 68. The authors noted that the converse may be true, as well, namely, that
“adequately documented but poorly structured accounts will be rejected because they
do not withstand careful scrutiny within a story framework.” Id. at 67-68.

145. JEROME BRUNER, ACTUAL MINDS, POSSIBLE WORLDS 11 (1986).

168. B. Klettke & A.C. Graesser, Coherence and Evidence in Testimony Evaluation
on Incest Narratives (July 19-21, 2000) (unpublished manuscript, presented at the
Tenth Annual Meeting of the Society for Text and Discourse); see also BENNETT &
FELDMAN, supra note 166, at 88 (“[R]egardless of a story’s actual truth status, the
more ambiguous the story is in ... structural terms ... the less plausible it is.”).

146. Id. at 13.

169. See Green & Brock, supra note 148, at 319.

147. Id.

170. MORTON ANN GERNSBACHER, LANGUAGE COMPREHENSION AS
STRUCTURE BUILDING 52 (1990).

144. Testimony of Carol Palmer, State v. Lovett (unpublished Virginia case, on file
with author).

148. Id. at 11; see also Melanie C. Green & Timothy C. Brock, In the Mind’s Eye:
Transportation-Imagery Model of Narrative Persuasion, in NARRATIVE IMPACT:
SOCIAL AND COGNITIVE FOUNDATIONS 315, 332 (Melanie C. Green et al. eds.,
2002) (“In rhetoric-based persuasion, messages consist of arguments; in narrativebased persuasion, stories feature images.”).

171. Id.
172. Id. at 53.
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173. Id. at 58.
201. NISBETT & ROSS, supra note 198, at 47.
174. Id. at 56.
175. Id. at 61.
176. Pennington & Hastie, supra note 95, at 244.
177. See, e.g., Janeen Kerper, The Art and Ethics of Direct Examination, 22 AM. J.
TRIAL AOVOC. 377, 381 (1998).

202. The amount of detail and specificity an eyewitness or confession provides,
of course, will not always be the same. See Brad E. Bell & Elizabeth F. Loftus,
Vivid Persuasion in the Courtroom, 49 J. PERSONALITY ASSESSMENT 659, 660
(1985).
203. Loftus, supra note 133, at 31.
204. See supra text accompanying note 143.

178. Steven L. Winter, The Cognitive Dimension of the Agon Between Legal Power
and Narrative Meaning, 87 MICH. L. REV. 2225, 2235-36 (1989) (citations omitted)
(emphasis omitted).

205. NISBETT & ROSS, supra note 198, at 50.
206. Supra note 163.

179. Understood as the conflict between the antagonist and protagonist. Id. at
2238.
180. Id.
181. Amos Tversky & Daniel Kahneman, Causal Schemas in Judgments Under
Uncertainty, in 1 PROGRESS IN SOCIAL PSYCHOLOGY 49, 50-51 (Martin
Fishbein ed., 1980).
182. Voss et al., supra note 164, at 246.

207. NISBETT & ROSS, supra note 198, at 47; see also Bell & Loftus, supra note 202,
at 660 (“[V]ivid, detailed information may have a greater affective impact than pallid
information, perhaps because of its imaginable attributes.”); Carroll, supra note 125,
at 94 (“The effect of the imagination instructions may depend upon the provision
of a relatively detailed, vivid, and concrete scenario.”).
208. Loftus, supra note 133, at 33.
209. See, e.g., L. Bensi et al., Vividness in Judgments of Guilt, 97 PERCEPTUAL &
MOTOR SKILLS 1133, 1136 (2003).

183. See, e.g, State v. Morel, 676 A.2d 1347, 1356 (R.I. 1996).
184. See Mark Davis & Larry Copeland, Jurors Defend Decision to Acquit, PHILA.
INQUIRER, Oct. 5, 1995, at A1.

210. NISBETT & ROSS, supra note 198, at 55; see also Carroll, supra note 125, at
95.
211. See, e.g., Loftus, supra note 133, at 33.

185. See Lempert, supra note 158, at 566. During the Simpson trial, for example,
Dennis Fung, an LAPD criminalist, discussed the forensic evidence he found in
Simpson’s white Bronco, at Simpson’s Rockingham estate, and then at Bundy. A
chronological presentation would have been Bundy, Bronco, Rockingham.

212. BURNS, supra note 129, at 185.

186. In the Simpson case, all of the experts involved in the collection and processing
of the DNA evidence testified in succession. See M.L. RANTALA, O.J. UNMASKED:
THE TRIAL, THE TRUTH, AND THE MEDIA 222 (1996).

214. Adam D. Galinsky & Gordon B. Moskowitz, Counterfactuals as Behavioral
Primes: Priming the Simulation Heuristic and Consideration of Alternatives, 36 J.
EXPERIMENTAL Soc. PSYCHOL. 384, 391 (2000).

187. Lempert, supra note 158, at 562.

215. See NISBETT & Ross, supra note 198, at 18.

188. The trial of Rich Tabish and Sandy Murphy for killing casino owner Ted Binion
is an example.

216. Galinsky & Moskowitz, supra note 214, at 386 (citation omitted).

189. This was done, for example, in the Sam Sheppard trial.

217. Edward R. Hirt & Keith D. Markman, Multiple Explanation: A Consider-anAlternative Strategy for Debiasing Judgments, 69 J. PERSONALITY & Soc. PSYCHOL.
1069, 1084 (1995).

190. JEAN MATTER MANDLER, STORIES, SCRIPTS, AND SCENES: ASPECTS OF
SCHEMA THEORY 25-26 (1984); see also Loftus, supra note 133, at 33 (“Perhaps
it is easier for jurors to work with a smooth account, modifying it here and there
depending upon subsequent evidence, than to take small fragments and weave them
together into a coherent image.”).

218. James A. Holstein, Jurors’ Interpretations and Jury Decision Making, 9 LAW &
HUM. BEHAV. 83, 93 (1985).

191. See Lempert, supra note 158, at 564.
192. Id.

213. See, e.g., Hengel v. Thompson, 272 P.2d 1058, 1060-61 (Kan. 1954).

219. The ease-of-simulation model does not rule out the possibility that some
prosecution cases will be so difficult to imagine that jurors will refuse to convict
even in the absence of an easily imagined FES.
220. Neal J. Roese, Counterfactual Thinking, 121 PSYCHOL. BULL. 133, 135
(1997).

193. See Tversky & Kahneman, supra note 181, at 50.
221. Windschitl & Young, supra note 140, at 131.
194. Pennington & Hastie, supra note 130, at 542.
195. See Winter, supra note 178, at 2235.

222. David M. Sanbonmatsu et al., Overestimating Causality: Attributional Effects
of Confirmatory Processing, 65 J. PERSONALITY & SOC. PSVCHOL. 892, 893
(1993).

196. James F. Voss & Julie A. Van Dyke, Narrative Structure, Information Certainty,
Emotional Content, and Gender as Factors in a Pseudo Jury Decision-Making Task,
32 DISCOURSE PROCESSES 215, 234 (2001) (“[N]arrative statements providing
uncertainty produce an overall perception of [a] ... narrative as indefinite.”).

223. Roese, supra note 220, at 135.

197. Voss et al., supra note 164, at 245.
198. See RICHARD NISBETT & LEE ROSS, HUMAN INFERENCE 45 (1980).
199. See, e.g., Steven P. Breaux, Is Forensic Animation Right for Your Case?, TRIAL,
Nov. 2003, at 66.
200. See Green & Brock, supra note 148, at 324.

70 VOICE FOR THE DEFENSE November 2007

224. Id. at 143.
225. See, e.g., Laith Alattar et al., Poster Presented at the Society for Judgment and
Decision Making Annual Conference, Wrongful Convictions vs. Wrongful Acquittals:
Who Sees Which as Worse, and Why? (Nov. 13, 2005) (finding that nearly eighty
percent of jurors view a false conviction as worse than a false acquittal). This is not
to say that the fear of a false acquittal is unimportant; as noted above, it helps explain
why jurors will try to imagine a factually inculpatory scenario even if the prosecution
does not provide them with one. The fear of false acquittal is irrelevant, though, to
whether jurors will be primed to imagine a factually exculpatory scenario.

226. William C. Thompson et al., Inadmissible Evidence and Juror Verdicts, 40 J.
PERSONALITY & SOC. PSYCHOL. 453, 454 (1981).
227. See NAT’L CTR. FOR STATE COURTS, THROUGH THE EVES OF A JUROR:
A MANUAL FOR ADDRESSING JUROR STRESS 72 (1998), http://www.ncsconline.
org/WC/Publications/Res_Juries_ JurorStressAppendPub.pdf.
228. See id. at 71.
229. Roese, supra note 220, at 144.
230. Normally, not always. False convictions in circumstantial cases do occasionally
result from unreliable evidence—contamination, lab error, etc. See HUFF ET AL.,
supra note 91, at 64.

250. Gilbert, supra note 162, at 112; see also Levine et al., supra note 243, at 126
(“Numerous studies have found that independent of actual message veracity,
individuals are much more likely to ascribe truth to other’s messages than deceit.”)
(citation omitted).
251. Norbert Schwarz et al., Base Rates, Representativeness, and the Logic of
Conversation: The Contextual Relevance of “Irrelevant” Information, 9 Soc.
COGNITION 67, 68 (1991) (citations omitted). The truth bias also includes an
assumption of accuracy. See William B. Swarm, Jr. et al., Where Leading Questions
Can Lead: The Power of Conjecture in Social Interaction, 42 J. PERSONALITY &
SOC. PSYCHOL. 1025, 1026 (1982); see also PAUL GRICE, STUDIES IN THE WAY
OF WORDS 27 (1989).
252. See, e.g., McKenzie et al., supra note 136, at 15.

231. Smith et al., supra note 58, at 58.

253. Gilbert, supra note 162, at 112.

232. Paul Slovic et al., Risk as Analysis and Risk as Feelings: Some Thoughts About
Affect, Reason, Risk, and Rationality, 24 RISK ANALYSIS 311, 318 (2004).
233. Daniel Kahneman & Amos Tversky, Prospect Theory: An Analysis of Decision
Under Risk, in CHOICES, VALUES, FRAMES 17, 20 (Daniel Kahneman & Amos
Tversky eds., 2000).

254. Judee K. Burgoon et al., Testing Interpersonal Deception Theory: Effects of
Suspicion on Communication Behaviors and Perceptions, 6 COMM. THEORY 243,
263-64 (1996). Burgoon’s explanation is that receiver suspicion provides dishonest
speakers with the feedback they need to be more convincing, and leads honest
speakers to seem defensive or uncomposed—behaviors stereotypically associated
with dishonesty. Id. at 264.

234. Loewenstein et al., supra note 128, at 267.

255. Cf. Sykes & Johnson, supra note 100, at 200.

235. Yuval Rottenstreich & Christopher K. Hsee, Money, Kisses, and Electric Shocks:
On the Affective Psychology of Risk, 12 PSYCHOL. SCI. 185, 186-87 (2001); see
also Slovic et al., supra note 232, at 318 (“[I]f the potential outcome of a gamble is
emotionally powerful, its attractiveness or unattractiveness is relatively insensitive
to changes in probability as great as from 0.99 to 0.01”).

256. See Wells, supra note 19, at 750 (noting that, in the weigh-attendant case, jurors
could say “I believed him and he was wrong!”).

236. Loewenstein et al., supra note 128, at 276; see also Daniel Kahneman & Amos
Tversky, Choices, Values, and Frames, in CHOICES, VALUES, FRAMES, supra note
233, at 1, 9 (“[P]eople greatly undervalue a reduction in the probability of a hazard
in comparison to the complete elimination of that hazard.”).
237. In fact, one study found that 28% of the individuals surveyed did not believe
that even a 99.5% probability of guilt is sufficient to convict. Eric Magnusson,
Incomprehension and Miscomprehension of Statistical Evidence: An Experimental
Study 3 (July 6-8, 1993) (unpublished manuscript, presented at Law, Medicine and
Criminal Justice), available at http://www.aic.gov.au/ conferences/medicine/magnus.
pdf. That finding is a striking example of the disjunction between jurors’ probabilistic
understanding of reasonable doubt, which hovers around 0.82, and the gut-level
certainty that ultimately determines their verdict choice.
238. Daniel Shaviro, Statistical-Probability Evidence and the Appearance of Justice,
103 HARV. L. REV. 530, 538 (1989).

257. Melanie C. Green, Narrative Worlds, Real Impact: How Stories Affect Beliefs 1
(Aug. 21-24, 2002) (unpublished manuscript, presented at IGEL 2002), available at
http://www.arts. ualberta.ca/igel/IGEL2002/Green.pdf.
258. Melanie C. Green & Timothy C. Brock, The Role of Transportation in the
Persuasiveness of Public Narratives, 79 J. PERSONALITY & SOC. PSYCHOL. 701,
701 (2000).
259. Green & Brock, supra note 148, at 334-35.
260. Green & Brock, supra note 258, at 719 (“[O]nce a reader is rolling along with
a compelling narrative, the source has diminishing influence.... Thus, narratives
might be used to advantage by low-credible sources or by speakers who lack cogent
arguments.”).
261. Green, supra note 257, at 3; see also RICHARD J. GERRIG, EXPERIENCING
NARRATIVE WORLDS: ON THE PSYCHOLOGICAL ACTIVITIES OF READING
267-68 (1993).
262. Green & Brock, supra note 258, at 718, 702.

239. BURNS, supra note 129, at 189.
263. Id. at 718-19.
240. Kahneman & Tversky, supra note 233, at 20.
241. Kassin et al., supra note 52, at 213.
242. See F. LEE BAILEY & HENRY B. ROTHBLATT, SUCCESSFUL TECHNIQUES
FOR CRIMINAL TRIALS [section] 11.35 (2d ed. 1985).
243. See Timothy R. Levine et al., Accuracy in Detecting Truths and Lies: Documenting
the “Veracity Effect”, 66 COMM. MONOGRAPHS 125, 125 (1999).
244. See, e.g., FED. R. EVID., art. VIII advisory committee’s note (noting that the
supposed importance of demeanor evidence underlies the ban on hearsay).
245. See Olin Guy Wellborn III, Demeanor, 76 CORNELL L. REV. 1075, 1082
(1991).
246. See, e.g., Levine et al., supra note 243, at 126.
247. See Wellborn, supra note 245, at 1088.

264. See, e.g., Pat Schneider, Rape Survivor Testifies About Attack, CAPITAL TIMES
(Madison, Wi.), Dec. 2, 1992, at 3A (“The silence in the courtroom during her grim,
detailed account of the attack was broken once as a friend of the victim ran sobbing
from the courtroom.”).
265. Martin F. Davies, Belief Persistence After Evidential Discrediting, 33 J.
EXPERIMENTAL SOC. PSYCHOL. 561, 562 (1997).
266. Craig A. Anderson, Abstract and Concrete Data in the Perseverance of Social
Theories: When Weak Data Lead to Unshakeable Beliefs, 19 J. EXPERIMENTAL
SOC. PSYCHOL. 93, 95 (1983).
267. Hollyn M. Johnson & Colleen M. Seifert, Sources of the Continued
Influence Effect: When Misinformation in Memory Affects Later Influences, 20 J.
EXPERIMENTAL PSYCHOL.: LEARNING, MEMORY & COGNITION 1420, 1432
(1994); see also Davies, supra note 265, at 563 (“Once a causal explanation has been
created, it becomes functionally independent of the original evidence so that if this
evidence is discredited, the explanation nevertheless remains intact and available to
sustain the belief.” (citation omitted)).

248. Id. at 1088-89.
249. Daniel T. Gilbert et al., Unbelieving the Unbelievable: Some Problems in the
Rejection of False Information, 59 J. PERSONALITY & SOC. PSYCHOL. 601, 611
(1990) (citation omitted).

268. Empirical research supports this idea. For example, one study involving more
than 1500 subjects found “no evidence that jurors will (in any systematic way) ignore
the risk of lab error” in a DNA case—a result that refuted the researchers’ initial
hypothesis. See Nance & Morris, supra note 55, at 425.
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269. It is possible that the truth bias will reduce jurors’ willingness to consider
evidence of what I call “hybrid” circumstantial errors—falsified lab results, intentional
laboratory errors, experts lying about their credentials, and the like—which do
depend on the honesty or accuracy of the expert witness.

294. See id. at 513; Asher Koriat et al., Reasons for Confidence, 6 J. EXPERIMENTAL
PSYCHOL.: HUM. LEARNING & MEMORY 107, 113 (1980).
295. Lord et al., supra note 287, at 1240.
296. Id. at 1239.

270. As indeed they do. See, e.g., Magnusson, supra note 237, at 3 (reporting that
85.4% of the individuals in his study were aware that a blood test cannot completely
prove guilt).
271. Green & Brock, supra note 258, at 719.
272. See id. at 718-19.
273. Pennington & Hastie, supra note 95, at 253.
274. I am intentionally using “evidence of innocence” instead of “exculpatory
evidence.” The latter term refers to any evidence that makes the defendant’s guilt
less probable; the former refers to evidence that not only makes the defendant’s guilt
less probable, but also can be incorporated into a factually exculpatory scenario. All
evidence of innocence, therefore, is exculpatory evidence, but not all exculpatory
evidence is evidence of innocence.
275. See, e.g., SCOTT CHRISTIANSON, INNOCENT: INSIDE WRONGFUL
CONVICTION CASES 169 (2004) (discussing the case of Lazaro Burt).
276. Pragmatically, not legally—because the burden of proof is on the prosecution,
the defense has no legal responsibilities at all.
277. An alibi or evidence that someone else committed the crime are examples.
278. See Margaret Raymond, The Problem with Innocence, 49 CLEV. ST. L. REV.
449, 456 (2001).

297. Dougherty et al., supra note 123, at 136.
298. I am not suggesting that it is impossible for the defense to use a pure reasonabledoubt argument to suggest an exculpatory storyline. For example, the defense could
use questions about the veracity of an eyewitness to suggest that the eyewitness is,
in fact, the real killer. See, e.g., Bedau & Radelet, supra note 12, at 103 (describing
the case of Nathaniel Carter). Still, such defenses are unlikely to be persuasive in the
absence of additional evidence linking the eyewitness to the crime—in which case
the “pure” defense is really a factual-innocence alternative-perpetrator defense.
299. See, e.g., Koehler, supra note 286, at 512.
300. Pennington & Hastie, supra note 130, at 527-28.
301. Id. at 528.
302. See Stephen J. Read & Amy Marcus-Newhall, Explanatory Coherence in Social
Explanations: A Parallel Distributed Processing Account, 65 J. PERSONALITY &
SOC. PSYCHOL. 429, 432 (1993).
303. See Saul M. Kassin & Katherine Neumann, On the Power of Confession Evidence:
An Experimental Test of the Fundamental Difference Hypothesis, 21 LAW & HUM.
BEHAV. 469, 482 (1997) (noting that because “a confession is a first-hand admission
of culpability, a statement presumably made by someone with intimate knowledge
of the event in dispute,” jurors “find it difficult to believe that anyone would confess
to a crime he or she did not commit”).

279. John B. Mitchell, Narrative and Client-Centered Representation: What Is a
True Believer to Do When His Two Favorite Theories Collide?, 6 CLINICAL L.
REV. 85, 106 (1999).

304. Sykes & Johnson, supra note 100, at 205.

280. WILLS, supra note 154, at 171.

306. Id. at 202 (“Some effort ... is required to disbelieve a witness—to ‘undo’ the
representation the witness makes about an event.”).

281. Cf. Kurt A. Carlson & J. Edward Russo, Biased Interpretation of Evidence by
Mock Juries, 7 J. EXPERIMENTAL PSYCHOL.: APPLIED 91, 92 (2001) (noting that
traditional evidence-updating models “all presume jurors’ unbiased interpretation
of the new information, followed by a reweighting of this evidence as it is aggregated
to form the juror’s decision”).

305. Id. at 209.

307. Id. at 209.
308. Id. at 210.
309. Id.

282. See Sanbonmatsu et al., supra note 222, at 893.
310. Id.
283. Carlson & Russo, supra note 281, at 93.
311. See Sanbonmatsu et al., supra note 222, at 893.
284. David M. Sanbonmatsu et al., The Subjective Beliefs Underlying Probability
Overestimation, 33 J. EXPERIMENTAL SOC. PSYCHOL. 276, 278 (1997).
285. Bedau & Radelet, supra note 12, at 163.
286. See Sanbonmatsu et al., supra note 284, at 278; see also Derek J. Koehler,
Explanation, Imagination, and Confidence in Judgment, 110 PSYCHOL. BULL.
499, 511 (1991).
287. See Charles G. Lord et al., Considering the Opposite: A Corrective Strategy for
Social Judgment, 47 J. PERSONALITY & SOC. PSYCHOL. 1231, 1232 (1984).
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288. See CHRISTOPHER B. MUELLER & LAIRD C. KIRKPATRICK, EVIDENCE
[section] 6.21 (3d ed. 2003).
289. See Koehler, supra note 286, at 511; see also Sanbonmatsu et al., supra note
284, at 278.
290. See Carlson & Russo, supra note 281, at 93.
291. Koehler, supra note 286, at 503.
292. See id. at 511.
293. Id. at 512.
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State Forms CD, 2007
The updated State Forms CD, 2007 is now available for purchase at a low price of $25 for members! This disk includes state motions for DWI, post trial, pre-trial and sexual
assault. Motions and forms are in both MS Word and WordPerfect formats. Order your copy today at www.tcdla.com or by calling 512.478.2514.
State Forms Index
List of State Forms/Motions 2007
Motions and forms are in both Rich Text Format and WordPerfect formats.
I. Pretrial Motions State
Name
Affidavit for Non-Prosecution.rtf
Affidavit for Non-Prosecution.wpd
Application for Bench Warrant.rtf
Application for Bench Warrant.wpd
Bond Reduction Checklist.rtf
Bond Reduction Checklist.wpd
Brief-Motion to Quash for Vagueness.rtf
Brief-Motion to Quash for Vagueness.wpd
Brief-Reconsider Suppression Search Invalid Permission.rtf
Brief-Reconsider Suppression Search Invalid Permission.wpd
Brief-Suppression Bad Stop (2).rtf
Brief-Suppression Bad Stop (2).wpd
Brief-Suppression Bad Stop (3).rtf
Brief-Suppression Bad Stop (3).wpd
Brief-Suppression Bad Stop.rtf
Brief-Suppression Bad Stop.wpd
Brief-Suppression Illegal Detention and Search.rtf
Brief-Suppression Illegal Detention and Search.wpd
Brief-Suppression Illegal Entry (2).rtf
Brief-Suppression Illegal Entry (2).wpd
Brief-Suppression Illegal Entry.rtf
Brief-Suppression Illegal Entry.wpd
Brief-Suppression Invalid Search Warrant.rtf
Brief-Suppression Invalid Search Warrant.wpd
Brief-Suppression of Search and Statement.rtf
Brief-Suppression of Search and Statement.wpd
Brief-Suppression Search of Person.rtf
Brief-Suppression Search of Person.wpd
Brief-Suppression Statement.rtf
Brief-Suppression Statement.wpd
Business Records Affidavit Before.rtf
Business Records Affidavit Before.wpd
Challenge to the Constitutionality of Juvenile Transfer Proceeding.rtf
Challenge to the Constitutionality of Juvenile Transfer Proceeding.wpd
2
Constitution Cross-Reference.rtf
Constitution Cross-Reference.wpd
Daubert Type Motion.rtf
Daubert Type Motion.wpd
Defendant’s Acknowledgement of the Plea Bargain Offer.rtf
Defendant’s Acknowledgement of the Plea Bargain Offer.wpd
Defendant’s Acknowledgment of Plea Bargain.rtf
Defendant’s Acknowledgment of Plea Bargain.wpd
Defendant’s Application For Community Supervision.rtf
Defendant’s Application For Community Supervision.wpd
Defendant’s Election as to Punishment.rtf
Defendant’s Election as to Punishment.wpd
Defendant’s Motion for Additional Funding (testing drugs).rtf
Defendant’s Motion for Additional Funding (testing drugs).wpd
Defendant’s Motion for Approval of Expenditure for Independent
Forensic Analysis (drugs).rtf
Defendant’s Motion for Approval of Expenditure for Independent
Forensic Analysis (drugs).wpd
Defendant’s Motion for Approval of Expenditure for Independent Trace
Residue Analysis.rtf
Defendant’s Motion for Approval of Expenditure for Independent Trace
Residue Analysis.wpd
Defendant’s Motion to Require Election by State.rtf
Defendant’s Motion to Require Election by State.wpd
Defendant’s Motion Requiring Notice of Prosecution’s Intent to Use
Copies of Writing.rtf
Defendant’s Motion Requiring Notice of Prosecution’s Intent to Use
Copies of Writing.wpd
Defendant’s Request for Court Reporter.rtf
Defendant’s Request for Court Reporter.wpd
Defendant’s Request for Notice of Extraneous Offenses.rtf
Defendant’s Request for Notice of Extraneous Offenses.wpd
Defendant’s Written Objections to Admission of Extraneous Offenses.rtf
Defendant’s Written Objections to Admission of Extraneous Offenses.
wpd
Ex Parte Motion for Appointment of Investigator.rtf
Ex Parte Motion for Appointment of Investigator.wpd
Ex Parte Motion for Court Approval for Reimbursement of Defense
Costs (ID expert).rtf
Ex Parte Motion for Court Approval for Reimbursement of Defense
Costs (ID expert).wpd
Ex Parte Motion for Experts.rtf
Ex Parte Motion for Experts.wpd
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Ex Parte Motion for Funds.rtf
Ex Parte Motion for Funds.wpd
Funding Motion for Mitigation Specialist (ex parte).rtf
Funding Motion for Mitigation Specialist (ex parte).wpd
Habeas Corpus for Bond Reduction.rtf
Habeas Corpus for Bond Reduction.wpd
Individual Affidavit for Non-prosecution.rtf
Individual Affidavit for Non-prosecution.wpd
3
Jury Questionnaire.rtf
Jury Questionnaire.wpd
Motion for Additional Time to Conduct Voir Dire.rtf
Motion for Additional Time to Conduct Voir Dire.wpd
Motion for Appointment of Expert.rtf
Motion for Appointment of Expert.wpd
Motion for Appointment of Interpreter.rtf
Motion for Appointment of Interpreter.wpd
Motion for Appointment of Mitigation Specialist (ex parte).rtf
Motion for Appointment of Mitigation Specialist (ex parte).wpd
Motion for Competency Exam.rtf
Motion for Competency Exam.wpd
Motion for Continuance.rtf
Motion for Continuance.wpd
Motion for Disclosure of Expert Witnesses and Data Relied Upon.rtf
Motion for Disclosure of Expert Witnesses and Data Relied Upon.wpd
Motion for Disclosure under Brady and Kyles.rtf
Motion for Disclosure under Brady and Kyles.wpd
Motion for Examination and Re-Weighing of Physical Evidence.rtf
Motion for Examination and Re-Weighing of Physical Evidence.wpd
Motion for Hearing on Admissibility of Enhancement.rtf
Motion for Hearing on Admissibility of Enhancement.wpd
Motion for Hearing on Voluntariness of Any Admission or Confession
Whether Written or
Oral.rtf
Motion for Hearing on Voluntariness of Any Admission or Confession
Whether Written or
Oral.wpd
Motion for Hearing Pursuant to Rule 705.rtf
Motion for Hearing Pursuant to Rule 705.wpd
Motion for Hearing Regarding Out of State Witness.rtf
Motion for Hearing Regarding Out of State Witness.wpd
Motion for Hearing to Determine Competency.rtf
Motion for Hearing to Determine Competency.wpd
Motion for Hearing to Test Qualifications of Prosecution Witness.rtf
Motion for Hearing to Test Qualifications of Prosecution Witness.wpd
Motion for HIPAA Order for Medical Records.rtf
Motion for HIPAA Order for Medical Records.wpd
Motion for ID hearing.frm
Motion for ID hearing.rtf
Motion for in Camera Inspection for Brady Material.wpd
Motion for in Camera Inspection for Brady Material.rtf
Motion for Pre-trial Hearing.rtf
Motion for Pre-trial Hearing.wpd
4
Motion for Substitution of Counsel.rtf
Motion for Substitution of Counsel.wpd
Motion for Transcription of Examining Trial.rtf
Motion for Transcription of Examining Trial.wpd
Motion to Adopt Pleadings.rtf
Motion to Adopt Pleadings.wpd
Motion to Allow Additional Motions for Pre-trial Hearings.rtf
Motion to Allow Additional Motions for Pre-trial Hearings.wpd
Motion to Arraign Defendant Out of Presence of Jury.rtf
Motion to Arraign Defendant Out of Presence of Jury.wpd
Motion to Consider Unadjuducated Offenses.wpd
Motion to Consider Unadjuducated Offenses.rtf
Motion to Consolidate.rtf
Motion to Consolidate.wpd
Motion to Defer Adjudication.rtf
Motion to Defer Adjudication.wpd
Motion to Discover Criminal Histories of Witnesses.rtf
Motion to Discover Criminal Histories of Witnesses.wpd
Motion to Dismiss Prosecution With Prejudice.rtf
Motion to Dismiss Prosecution With Prejudice.wpd
Motion to Exclude Testimony of Gang Affilliation.wpd
Motion to Exclude Testimony of Gang Affilliation.rtf
Motion to File Additional Motions.rtf
Motion to File Additional Motions.wpd
Motion to Keep Prosecutors from Talking to Jurors Post Verdict.wpd
Motion to Keep Prosecutors from Talking to Jurors Post Verdict.rtf

Motion to Preclude Use of Prejudicial Terms.wpd
Motion to Preclude Use of Prejudicial Terms.rtf
Motion to Quash Indictment.rtf
Motion to Quash Indictment.wpd
Motion to Reduce State Jail Felony.rtf
Motion to Reduce State Jail Felony.wpd
Motion to Release Because of Delay.rtf
Motion to Release Because of Delay.wpd
Motion to Suppress Evidence of the Arrest - Lack of Probable Cause.rtf
Motion to Suppress Evidence of the Arrest - Lack of Probable Cause.wpd
Motion to Suppress Identification.rtf
Motion to Suppress Identification.wpd
Motion to Suppress Illegally Seized Evidence.rtf
Motion to Suppress Illegally Seized Evidence.wpd
Motion to Test Qualifications of Prosecution Reputation Witness.wpd
Motion to Test Qualifications of Prosecution Reputation Witness.rtf
5
Motion to Withdraw (ethical considerations).rtf
Motion to Withdraw (ethical considerations).wpd
Motion Requesting Court to Schedule Examining Trial.rtf
Motion Requesting Court to Schedule Examining Trial.wpd
Petition for Writ of Habeas Corpus Ad Testificandum.rtf
Petition for Writ of Habeas Corpus Ad Testificandum.wpd
Plea Offer Letter to Client.rtf
Plea Offer Letter to Client.wpd
Pretrial Index.rtf
Pretrial Index.wpd
Request Under Art. 37.07 § (3)(g).rtf
Request Under Art. 37.07 § (3)(g).wpd
Speedy Trial Motion.wpd
Stipulation of Evidence.rtf
Stipulation of Evidence.wpd
Subpoena for medical records.rtf
Subpoena for medical records.wpd
Pretrial Motions: Motions in Limine
Name
Defendant’s Motion in Limine (Name Calling by Prosecution).rtf
Defendant’s Motion in Limine (Name Calling by Prosecution).wpd
Motion in Limine (extraneous offenses and bad acts).rtf
Motion in Limine (extraneous offenses and bad acts).wpd
Motion in Limine (Extraneous Offenses, Wrongs or Acts).rtf
Motion in Limine (Extraneous Offenses, Wrongs or Acts).wpd
Motion in Limine (Other Proceedings).rtf
Motion in Limine (Other Proceedings).wpd
Motion in Limine (Prior Criminal Record).rtf
Motion in Limine (Prior Criminal Record).wpd
Motion in Limine (Prior Trials).rtf
Motion in Limine (Prior Trials).wpd
Motion in Limine (Regarding Matters Not Within Personal Knowledge of a
Witness).rtf
Motion in Limine (Regarding Matters Not Within Personal Knowledge of a Witness).wpd
Motion in Limine (Statements Made While Under Arrest).rtf
Motion in Limine (Statements Made While Under Arrest).wpd
Motion in Limine (Trial Conduct).rtf
Motion in Limine (Trial Conduct).wpd
Motion in Limine and Objections to Admission of Extraneous Offenses.rtf
Motion in Limine and Objections to Admission of Extraneous Offenses.wpd
Motion in Limine, For Hearing to Determine Relevancy and Reliability of Expert
Testimony.rtf
Motion in Limine, For Hearing to Determine Relevancy and Reliability of Expert
Testimony.rtf
6
Motion in Limine Regarding Application for Community Supervision.rtf
Motion in Limine Regarding Application for Community Supervision.wpd
Motion to Limit Jury Argument of State.rtf
Motion to Limit Jury Argument of State.wpd
Motion to Limit Jury Argument of State(2).rtf
Motion to Limit Jury Argument of State(2).wpd
Motion to Limit Jury Argument of State at the Punishment Stage.rtf
Motion to Limit Jury Argument of State at the Punishment Stage.wpd
Motion to Limit Jury Argument of State at the Punishment Stage(2).rtf
Motion to Limit Jury Argument of State at the Punishment Stage(2).wpd
Motion to Suppress Improper Prosecutorial Conduct (is another witness lying).rtf
Motion to Suppress Improper Prosecutorial Conduct (is another witness lying).wpd
Pretrial Motions: Pretrial Discovery
Name
Defendant’s Motion to Require Prosecution to Reveal any Agreement.rtf
Defendant’s Motion to Require Prosecution to Reveal any Agreement.wpd
Defendant’s Request to the State for Notice of Extraneous Offenses.rtf

Defendant’s Request to the State for Notice of Extraneous Offenses.wpd
Motion for Authority For State’s Witness to Discuss Facts.rtf
Motion for Authority For State’s Witness to Discuss Facts.wpd
Motion for Discovery and Inspection of Evidence.rtf
Motion for Discovery and Inspection of Evidence.wpd
Motion for Discovery of Corroborative Evidence.rtf
Motion for Discovery of Corroborative Evidence.wpd
Motion for Evidence Favorable to the Defendant.rtf
Motion for Evidence Favorable to the Defendant.wpd
Motion for Independent Examination of Evidence (DNA).rtf
Motion for Independent Examination of Evidence (DNA).wpd
Motion for List of State’s Witnessess.rtf
Motion for List of State’s Witnessess.wpd
Motion for Order for Release of Medical Records.rtf
Motion for Order for Release of Medical Records.wpd
Motion for Production of Evidence for Expert Evaluation.rtf
Motion for Production of Evidence for Expert Evaluation.wpd
Motion for Production of Tape Recorded Evidence.rtf
Motion for Production of Tape Recorded Evidence.wpd
Motion for Production of Witness Statements.rtf
Motion for Production of Witness Statements.wpd
Motion to Inspect Evidence.rtf
Motion to Inspect Evidence.wpd
7
Motion to Inspect, Examine and Independently Test Physical Evidence.rtf
Motion to Inspect, Examine and Independently Test Physical Evidence.wpd
Motion to Inspect Scene.wpd
Motion to Inspect Scene.rtf
Motion to Preserve Evidence.rtf
Motion to Preserve Evidence.wpd
Motion to Require Disclosure of CI Identity.rtf
Motion to Require Disclosure of CI Identity.wpd
Motion to Reveal the Deal.rtf
Motion to Reveal the Deal.wpd
Pretrial Discovery Index.rtf
Pretrial Discovery Index.wpd
II. DWI Motions
Name
Brief-DWI Suppression - anonymous tip.rtf
Brief-DWI Suppression - anonymous tip.wpd
Brief-DWI Suppression-blood test.rtf
Brief-DWI Suppression-blood test.wpd
Brief-DWI Suppression-breath test consent.rtf
Brief-DWI Suppression-breath test consent.wpd
DWI Motion to Suppress.rtf
DWI Motion to Suppress.wpd
Motion to Exclude Extrapolation.rtf
Motion to Exclude Extrapolation.wpd
Motion to Preclude Police Officer Testimony on Reliability .rtf
Motion to Preclude Police Officer Testimony on Reliability .wpd

III. Sexual Assault Motions
Name
Motion for Additional Voir Dire.rtf
Motion for Additional Voir Dire.wpd
Motion for Affirmative Finding Pursuant to Art. 42.017 CCP.rtf
Motion for Affirmative Finding Pursuant to Art. 42.017 CCP.wpd
Motion for Exemption from Sex Offender Registration.rtf
Motion for Exemption from Sex Offender Registration.wpd
Motion In Limine-Recovered Memories, Rule404(b).rtf
Motion In Limine-Recovered Memories, Rule 404(b).wpd
8
Motion to Permit Inspection and Copying of Items Covered by.rtf
Motion to Permit Inspection and Copying of Items Covered by.wpd
Motion to Produce Exculpatory and Mitigating Evidence in Regard to Allegations against
Defendant of Sexual Assault of a Child or Indecency with a Child.rtf
Motion to Produce Exculpatory and Mitigating Evidence in Regard to Allegations against
Defendant of Sexual Assault of a Child or Indecency with a Child.wpd
Motion to Suppress Hearsay Statement of Child Witness.rtf
Motion to Suppress Hearsay Statement of Child Witness.wpd
Motion to Suppress Outcry Statement.wpd
Motion to Suppress Outcry Statement.rtf
IV. Post-Trial Motions
Name
Agreed Motion to Modify Probation.rtf
Agreed Motion to Modify Probation.wpd
Application for Sealing of Juvenile Records.rtf
Application for Sealing of Juvenile Records.wpd
Application for Writ of Habeas Corpus.rtf
Application for Writ of Habeas Corpus.wpd
Application for Writ of Habeus Corpus (conviction based upon void indictment).rtf
Application for Writ of Habeus Corpus (conviction based upon void indictment).wpd
Defendant’s Motion for___________County to Pay for Statement of Facts.rtf
Defendant’s Motion for___________County to Pay for Statement of Facts.wpd
Motion for DNA Test of Sperm Evidence-art. 64.01.rtf
Motion for DNA Test of Sperm Evidence-art. 64.01.wpd
Motion for Expunction of Criminal Records.rtf
Motion for Expunction of Criminal Records.wpd
Motion for Imposition of Sentence of Shock Probation.rtf
Motion for Imposition of Sentence of Shock Probation.wpd
Motion for Nondisclosure of Criminal History.rtf
Motion for Nondisclosure of Criminal History.wpd
Motion for Nondisclosure of Criminal History (Misdemeanor).rtf
Motion for Nondisclosure of Criminal History (Misdemeanor).wpd
Motion for Prompt Revocation Hearing.rtf
Motion for Prompt Revocation Hearing.wpd
Motion for Reasonable Bail Pending Appeal.rtf

Motion for Reasonable Bail Pending Appeal.wpd
Motion to Set Aside Felony and Entry of Misdemeanor.rtf
Motion to Set Aside Felony and Entry of Misdemeanor.wpd
Motion to Discharge Community Supervision.rtf
Motion to Discharge Community Supervision.wpd
9
Petition for Expunction of Criminal Records.rtf
Petition for Expunction of Criminal Records.wpd
Post-Trial Motions: Art. 64 DNA Testing
Name
DNA Testing Motion Appendix.rtf
DNA Testing Motion Appendix.wpd
Motion for DNA Testing (Art. 64).rtf
Motion for DNA Testing (Art. 64).wpd
Motion for DNA Testing (Art. 64)(2).rtf
Motion for DNA Testing (Art. 64)(2).wpd
Amended Motion for DNA Testing (Ch.64)(2).rtf
Amended Motion for DNA Testing (Ch.64)(2).wpd
Post Conviction DNA Test-Art.64.01.rtf
Post Conviction DNA Test-Art.64.01.wpd
Post-Trial Motions: Writ-invalid use of prior DWI
Name
Application for Writ of Habeus corpus (invalid use of prior DWI conviction).rtf
Application for Writ of Habeus corpus (invalid use of prior DWI conviction).wpd
Memorandum and Order (regarding invalid use of prior DWI convictions).rtf
Memorandum and Order (regarding invalid use of prior DWI convictions).wpd
Proposed Findings of Fact and Conclusions of Law (regarding invalid use of prior
DWI
conviction).rtf
Proposed Findings of Fact and Conclusions of Law (regarding invalid use of prior
DWI
conviction).wpd
IV. Miscellaneous
Defendant’s Motion for Directed Verdict of Acquittal.rtf
Defendant’s Motion for Directed Verdict of Acquittal.wpd
Motion for the Court to Hold Cellular Phones of Jurors During Deliberation.rtf
Motion for the Court to Hold Cellular Phones of Jurors During Deliberation.wpd
Motion for Release on Personal Recognizance (Attorney Contempt).rtf
Motion for Release on Personal Recognizance (Attorney Contempt).wpd
Preserving Error for Appellate Review.rtf
Preserving Error for Appellate Review.wpd
Coming Soon – TCDLA Annotated 2007-2008 Texas Code Books
The TCDLA Annotated 2007-2008 Texas Code Books (with strike outs and
underlines to show statutory changes) are expected to arrive in November! We
will keep you informed as to when they will be available for purchase.

TCDLA NEW MEMBERS
Affiliate Member
Barbara R. Law, Heath
Regular Member
Kenavon T. Carter, Austin
Paul Wesley Cordova, Houston
Mark Alan Darling, San Antonio
Dierdre Darrouzet, Austin
Rebecca Davalos, Laredo
Jeanie Dickey, League City
Patrick Garner, Fort Worth
Darren Bret Griffin, Houston
Steven A. Hershkowitz, Houston
Stacey L Jones, League City
Julie A. Lucio, Richardson
Frank M. McElroy, San Antonio
Kevin P McManus, San Antonio
Michael D. Mosher, Paris
Jesse Van Ness, San Antonio
Mathew Nwogu, Houston
Lenis Pierce, Tyler
Jack K. Robinson, Heath
Robert Michael Rosenberg, Pasadena
Joe D. Roth, Livingston
Katherine Shipman, Conroe

Toby Shook, Dallas
Ginese Simmons-Gilbert, Killeen
Corinna Steele, Richmond
Edward Tanner, Jr., Beaumont
William R. Teter, Dallas
Michael P. Trejo, Brownsville
Susan Ward, Lufkin
Libby Lynn Wiedermann, San Antonio
Carter Winters, Dallas
Student Member
Anca Adams, Fort Worth
Louise Rebecca Behl-hill, Lubbock
Stephanie Bostwick, Richardson
William Thomas Burke, Keller
Daniel Adam Cahill, Houston
Renee Marie Castillo, Lubbock
Cynthia Hall Clements, Lubbock
Tulpa Dave, Fort Worth
Amber Nicole Devitt, Arlington
Kristen P. Eoff, Fort Worth
Garrick Arthur Farria, Keller
Abigail Glisan, Lubbock
Alma Rosa Gonzalez, Lubbock
Ronald Paul Hall, Arlington

Alexis Golden Hoff, Fort Worth
Harry I Ingram, Dallas
Aurora M. Jones, Austin
Natalie Michelle Kersey, Lubbock
Sheryl Ann Laughrun, Arlington
Donald Eugene Layne, Arlington
Stephanie A. Luce, Lubbock
Ruel Asanee Macaraeg, Fort Worth
Gianpaolo Kalvin Macerola, Houston
Roger D. Metcalf, Arlington
Robert C. N’nake, Arlington
Thai-Anh Nguyen, Houston
Shahrzad Pakbin, Irving
Raechel Parolisi, Allen
Jason Lee Partney, Fort Worth
Natalie Roetzel, Lubbock
Denise Santa Ana, Dallas
Aaron Joshua Shnider, Richardson
Karyna Soldatova, Lubbock
LaShonda T. Taylor, Lubbock
Jose Julio Vela, Houston
Mary Esmeralda Villareal, Dallas
Casey Lea Webb, Arlington
Michael Lee Wilson, Cypress
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Join TCDLA Join TCDLA Join TCDL

Join TCDLA
Today!
When you join TCDLA, you become a part of a long history
of providing outstanding services and assistance to criminal
defense lawyers across the great state of Texas.
Join today and take advantage of numerous member benefits.
Endorse a colleague or friend — encourage others to become
a member of TCDLA.

Member Benefits
l Voice for the Defense Magazine
A subscription to the ONLY state-wide magazine written specifically for
defense lawyers, published 10 times a year.
l	Membership Directory
A listing of all TCDLA members. Updated and reprinted annually.

Membership Application
To join TCDLA you must be a member in good standing of the State Bar of
Texas engaged in the defense of criminal cases (except law students or
affiliate applicants). An applicant must be endorsed by a TCDLA member.
Members of the judiciary (except honorary members) and those regularly
employed in a prosecutorial office are not eligible.
Your membership will go into effect upon approval of application and
receipt of annual membership dues. Please allow 6 to 8 weeks for
confirmation and certificate.
q Mr.

q Ms.

First Name

         Last Name    Middle Initial

Law Firm
Mailing Address
City		

State

Telephone

Fax

E-mail		

County

l TCDLA Discounts
Receive significant discounts on CLE seminars and TCDLA publications.

Bar Card Number

l Vendor Discounts
Receive discounts on various goods and services provided by numerous
vendors.

Date of Birth

l Strike Force
Strike Force assistance which comes to the aid of lawyers in need.
l Listserv Access
Access to TCDLA listserv where you can exchange legal information and
resources with other TCDLA members.
l Website - Members Only Section
Access to the “members only” section of the website which includes
information on experts, summaries of cases from the state and federal
courts and more.
l Experts
Extensive list of experts for all types of criminal cases.
l Resources
Expansive library of research papers from renowned criminal defense
lawyers.
l Legislature
Opportunities to be involved in the legislative effort.

q Mrs.

Zip

Name of other local criminal bar association or section

Nominating Endorsement

(must be completed)

As a current member of TCDLA, I believe this applicant to be a person of
professional competency, integrity and good moral character.
Signature of Endorser (must be current member)
Printed Name of Endorser (must be current member)

Membership Category (please check one)
q
q
q
q
q
q
q

First Time Member — $75 per year
Renewing Membership — $150 per year
Voluntary Sustaining Member — $300 per year
Sustaining Member — $200 per year
Affiliate Member (Experts or Legal Assistant) — $50 per year
Public Defender — $50 per year
Investigator — $50 per year

q Law Student — $20 per year

Payment Method (please check one)

Resources for Texas Capital Litigators
l Capital Litigation Update
Published 10 times a year with a “Motion of the Month” enclosed.

q Check enclosed (payable to TCDLA)
q Visa
q Mastercard
q American Express

q Discover

Credit Card Number

Expiration Date

l Capital Resource Listserv
Access to a listserv consisting of Texas-only lawyers, investigators and
mitigation specialists who practice in the capital arena.

Name on Card

Signature

l	Motions Bank and Claims
Access to a capital-specific motions bank and habeas corpus claims for
state and federal practice.

Mail completed form and payment to
Texas Criminal Defense Lawyers Association (TCDLA)
1707 Nueces Street • Austin, Texas 78701
Fax to (if paying by credit card): 512.469.9107

l Experts Database
Access to a database of experts in a wide area of expertise.

For office use only: Bar Card Date_________Month_____Year______

l CLE Opportunites
Comprehensive substantive continuing legal education.

TAX NOTICE $36 of your annual dues ($19 if a Student Member) is for a one-year subscription
to the Voice for the Defense. Dues to TCDLA are not deductible as a charitable contribution
but may be deducted as an ordinary business expense. The non-deductible portion of regular
and initial membership dues is $39 in accordance with IRC sec 6033.

l Locating Assistance
Assistance locating capital qualified investigators and mitigation
specialists.

www.tcdla.com

