President’s Trip
Cozumel, Mexico
Join TCDLA President Craig Jett in Cozumel
for the annual President’s Trip at the all inclusive
Melia Cozumel Golf & Beach Resort —
earn 3.0 hours of CLE.
February 14 - 18, 2008
$720 per person for hotel
BOOK VIA INTRATOURS - 713.952.0662
To book your hotel and flight reservations,
contact Carmen Melia with INTRATOURS,
at 713.952.0662 and mention the “TCDLA Group”
to receive the group rate. (Flight reservations booked
with INTRATOURS are available at a discount).
Must book by January 9, 2008.
Limited space.
Hotel Package Includes:
Deluxe double rooms
Room taxes
Buffet breakfast
All drinks (domestic and international bar)
Activities all day
Themed shows every night
Water activities (non-motorized sports)
Unlimited use of gym and tennis courts
Mini club (4-12 years old)
All taxes and gratuities
For additional information on
Melia Cozumel Golf & Beach Resort
visit www.solmelia.com.
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:: eLawSoftware
15 percent discount to TCDLA members on its Web Based Criminal
Defense Client Management software. We provide an all-inclusive client
file at your fingertips that also allows you to take control of your collections. With no long term contract to sign, this is a risk free venture in
attaining a more efficient and profitable law practice. Contact Bill Baker at
1.800.820.3529 or sales@elawsoftware.com

:: Membership Directory (printed and online)
Comprehensive listing of current TCDLA members, updated, reprinted
and mailed annually and online directory of current TCDLA members.

:: Enterprise Car Rental
10 percent discount for TCDLA members. Enterprise is the largest rental
car company in North America in terms of locations and number of cars
while providing the highest level of customer service. The corporate account number for TCDLA members is 65TCDLA. You may contact your
local office directly or visit www.enterprise.com. When booking ONLINE, enter your location, date, time and corporate account # 65TCDLA.
You will then be asked for your discount ID which is the first three letters
of TCDLA (TCD). Make your reservation at Enterprise Rent-A-Car

:: Expert List
Extensive list of experts for all types of criminal cases, including investigators, mitigation and forensics specialists.

:: La Quinta
10 percent discount to all TCDLA members. Simply tell the reservations
agent that you are with the Texas Criminal Defense Lawyers Association
or give the discount code (TCDLA) on the La Quinta web site to get the
discounted rate. Visit www.lq.com or call 1.800.531.5900.
:: Sprint PCS
15 percent discount to TCDLA members on its wireless services. Existing
Sprint customers can receive the discount without interruption and new
customers can receive additional discounts on equipment.
1.
2.
3.
			
			

Dial 888.211.4727.
Navigate to live customer service representative.
Let customer service representative know you want to be
attached to hierarchy account #0042560097 for Texas Criminal
Defense Lawyers Association.

:: Subscription Services Inc.
50 percent discount off the cover price of more than 1,000 magazines
such as Newsweek, New Yorker, Texas Monthly, etc. Visit www.buymags.
com/attorneys.
:: Voice for the Defense Magazine
A subscription to the ONLY state-wide magazine written specifically for
defense lawyers, published 10 times a year.
New in 2007 — CDLP’s Capital Litigation Update will be included in
Voice for the Defense magazine.

:: Lawyer Locator
Online directory providing members an opportunity to list up to three
areas of practice for public advertising.

:: Communities (listserv)
A partnership to engage community members in areas of significant
decisions, legislative and capital issues/updates, upcoming seminars and
events, and more ...
:: TCDLA Discounts
Receive significant discounts on CLE seminars and TCDLA
publications.
Discounted liability insurance with Joe Pratt Insurance.
:: Strike Force
Strike Force assistance to aid lawyers threatened with or incarcerated for
contempt of court.
:: Resources
Expansive library of research papers from renowned criminal defense
lawyers.
:: Significant Decisions Report
Professional reports summarizing state and federal cases, emailed weekly.
:: Legislature
Opportunities to be involved in the legislative effort.
:: State Motions CD
New members will receive a comprehensive cd of state forms and motions including DWI, post trial, pre-trial, and sexual assault motions.
:: Membership Certificate
Display your TCDLA membership with pride! New members will receive
a personalized certificate by mail.
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Long distance clients are now within my reach.

With FindLaw® on my side, I have:
•
•
•
•

Added distance to my drives
Significantly more traffic to my Web site
Increased my client base (and shot selection)
Expanded the geographical reach of my practice

David Breston
David A. Breston Law Firm
Houston, TX

“Since January 2006, my FindLaw Web site has been averaging over 2,000 hits per month.
Once I started using FindLaw for my Internet efforts, I noticed a tremendous spike in the number of
hits to my Web site, and a significant drop in the number of strokes on the golf course. With
FindLaw’s help, I have expanded my practice from the Houston metropolitan area to all of Texas.”
To see more of David Breston’s story, or to learn how FindLaw can help you gain new clients,
call 1-866-44FindLaw (1-866-443-4635) or visit LawyerMarketing.com/CM/Clients/Breston.asp.

© 2006 FindLaw, a Thomson business 8/06
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Craig Jett

With A Little Help From Our Friends
The murmur of a crowd; an orchestra tuning; a rock and roll band begins to play with a searing
electric guitar; then a singer sings:
It was twenty years ago today,
Sgt. Pepper taught the band to play
They’ve been going in and out of style
But they’ve guaranteed to raise a smile
So may I introduce to you
The act you’ve known for all these years
Sgt. Pepper’s Lonely Hearts Club Band.1
The horns play a flourish and so begins the Beatles’ Sgt. Pepper’s Lonely Hearts Club Band released
40 years ago on June 1, 1967. Sgt. Pepper ushered in the “Summer of Love” in San Francisco and literally trumpeted a great division in American society and a change in American consciousness.
Not that the Summer of Love and the social changes it represented sprang forth Venus — like,
fully formed. It started with the “war children, born in 1945, when all the soldiers came marching
home with love looks in their eyes,”2 ready to start or continue lives interrupted by horrific a world
war. It was a war resulting from a complete disregard for the humanity of others and ending with
the only wartime use of atomic weapons in history. The victorious soldiers returned home to a
country no longer in the grips of a great depression, with unprecedented economic opportunity,
and produced the “baby boomers,” who were born into a different world as a result of the sacrifices
of “the greatest generation.”3 Freed from depression and war, the country had the opportunity
(some would say the luxury) to focus on its own substantial social problems. The status quo of
America was challenged by the “wild children”, the “Beats”, the folk revival, the civil rights movement and the anti-war movement, all of which were antecedents to the Summer of Love and the
succeeding social upheavel.
		
In 1967 there was not a lot of “love” for you in Texas if you were poor, black, brown, male with
“liberal” ideas, or female trying to be someone different from your mother. There was even less
From “Sgt. Peppers Lonely Heats Club Band”, by Lennon/McCartney, Sgt. Pepper’s Lonely
Hearts Club Band, © 1967. EMI Ltd.
2
From “Wild Children”, Hard Nose The Highway, by Van Morrison, © 1973, Caledonia Soul
Music.
3
So annointed by Tom Brokaw in his book The Greatest Generation.

1

:: President’s
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“love” if you were a criminal defendant. It was a time when possession of any amount of marijuana was a felony, the death penalty
was more vigorously pursued than today, and due process of law,
as we know it, was a foreign concept. Even though the Warren
Court’s “criminal law revolution”, was well under way, Texas was
resisting mightily.
On June 12, 1967, the United States Supreme Court decided Washington v. Texas, 388 US 14 (1967), where it struck down a Texas
statute that prohibited a criminal defendant from calling as a witness a person charged as a principal, accomplice or accessory in the
same crime, although the State could call such a witness against the
defendant. Chief Justice Earl Warren’s opinion for eight members of
the Court found the practice in violation of the Sixth Amendment
right to compulsory process and a violation of due process of law.
Mr. Justice Harlan concurred in the result, finding a violation of
due process. Jackie Washington, the Petitioner, was represented
in the Supreme Court by TCDLA Hall of Fame member Charles
W. Tessmer of Dallas.4 The conviction was originally affirmed by
the Court of Criminal Appeals in Washington v. State, 400 S.W.2d
756 (Tex. Crim. App. 1966), where Washington was represented
by Tessmer and TCDLA past president and Hall of Fame member,
Emmett Colvin, Jr., also of Dallas.5
Also on June 12, 1967, the United Supreme Court decided United
States v. Wade, 388 US 218 (1967), where it held that a post indictment line-up was a critical stage of a prosecution at which a defendant is as much entitled to counsel as at his trial. Id., at 236-37. The
conviction was reversed. The defendant was represented at trial,
on direct appeal to the 5thf Circuit, and in the Supreme Court by
Weldon Holcomb of Tyler, who went on to become president of
TCDLA in 1976 and a member of the TCDLA Hall of Fame.
In 1967 there were legendary criminal defense lawyers in Texas. In
Houston, Percy Foreman was at the height of his powers and Richard
“Racehorse” Haynes was becoming renowned. In Dallas, Charles
Tessmer and Phil Burleson were the best of the defense lawyers in
North Texas. 6 Warren Burnett was becoming a legend throughout
Texas. Roy Barrera was the “go to guy” in San Antonio and in South
Texas. Texas was blessed with hundreds of other formidable, dedicated criminal defense lawyers, who toiled in the trenches, without
notoriety, protecting the rights of their clients and the public. What
did not exist at that time was a statewide criminal defense lawyers
organization. The Dallas County Criminal Bar Association had
been started in 1949. 7 There was not a statewide vehicle through
which criminal defense lawyers could meet, exchange ideas and
work together for the betterment of the justice system. TCDLA was
not started until 1971. There was little continuing legal education.
The San Antonio Bar Association had started in 1962 what was to
4
5

1972.
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become the A. A. Semaan Criminal Law Institute. The first grant
of government money for training defense lawyers was given to
TCDLA and to the State Bar in 1973, but the amount of funds and
thus the continuing legal education it could provide, was but a fraction of what we have today. The first advanced criminal law course
produced by the State Bar was in 1974. Twenty years ago, in 1987,
there was not a TCDLA advanced criminal law course.
The first TCDLA advanced criminal law course took place in 1988,
in San Antonio. Those who have a vague memory of the event will
tell you there could not have been more than 150 lawyers in attendance. In February of 1990, Judge M.P. “Rusty” Duncan was killed
by a drunk driver in an automobile accident. That year, the third
TCDLA advanced criminal law course was named for him and has
since that time been known as the M.P. “Rusty” Duncan Advanced
Criminal Law Short Course.
This year TCDLA produced its 20th advanced criminal law course
— with unprecedented success. This success could not have been
achieved without Joseph Martinez and the TCDLA staff whose
creativity, dedication and plain hard work made it more than just
a CLE event.8 Our course directors, Randy Wilson, Tom Pappas,
Keith Hampton and Darlina Crowder, did a great job of selecting
topics and speakers. They instituted innovations designed to make
the seminar more accessible and relevant to more lawyers. New
lawyer and federal law breakout sessions were added. Tuition was
reduced for young lawyers. Forty-five scholarships were given. Free
child care was provided during the social events. The result was 784
lawyers in attendance, an increase of 21 percent over last year and
33 percent over three years ago. We had more young lawyers and
women lawyers than we have ever had. Kudos, Kudos and kudos
to all who were involved.
However, even with the big crowds, “Rusty Duncan” retained its
most important quality. It is most of all, a time to meet and to be
with friends who share your frustrations, joys and aspirations in this
work we have taken on to preserve the rule of law, to protect the
rights of our fellow man and to be a check on the abuse of authority
by the government. It is a time to be encouraged, inspired and reenergized about the work we do. Sometimes that happens listening
to a great speaker, but mostly it happens through the camaraderie
with our brothers and sisters who share what we do. What Sgt.
Pepper said 40 years ago is true for us all today:
I get by with a little help from my friends.
I get high with a little help from my friends.
Going to try with a little help from my friends. 9
We hope to see all our friends next year in San Antonio.

This was a murder case tried before Judge John Mead in Criminal District Court Number 4 of Dallas County.
Tessmer was also a past president of the Dallas Criminal Defense Lawyers Association and was to be elected president of NACDL in

6
I know that I am leaving out other great lawyers from this list, but that is beyond the scope of this article. For a more complete recitation of the great criminal defense lawyers of Texas, see the TCDLA Hall of Fame.
7
Later to change its name to the Dallas Criminal Defense Lawyers Association, it is the oldest criminal defense lawyers bar association
in the country.
8
And Joseph says that it will be better next year.
9
“With A Little Help From My Friends,” by Lennon/McCartney, from the Beatles’, Sgt. Pepper’s Lonely Hearts Club Band, copyright
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Joseph A Martinez

Membership Drive
Special thanks to Danny Easterling and Grant Scheiner, Course Directors for the Fifth Annual
Top Gun DWI seminar in Houston. We had more than 150 attendees.
Special thanks to Kelly Pace, Tim Evans, and Mick Mickelsen, course directors for the Bill of Rights
seminar in Fort Worth. We had over 130 attendees.
We received more than 350 participants’ evaluations from this year’s 20th Annual Rusty Duncan
Advanced Criminal Law Course. We are taking to heart all of the suggestions for improving next
year’s event. If any one who attended or who has any suggestions they would like make please call
me or send them to me via email (jmartinez@tcdla.com).
Gerry Morris and Bill Wischkaemper are the course directors for next year’s 21stt Annual Rusty
Duncan Advanced Criminal Law Course and they have started putting together the schedule. They
are continuing with the breakout sessions. We will be announcing the topics shortly.
Congratulations to the Hood County Criminal Defense Lawyers Association. The TCDLA Board
approved them as the newest TCDLA Affiliate.
The TCDLA Board approved a TCDLA Membership drive. Prizes will be awarded for members
who bring in the most new members and get lapsed members to renew. The prizes are $1,000 for
First Place, $500 for Second place, and $350 for Third Place. The awards will in the form of TCDLA
registration, publications, TCDLEI merchandise and hotel rooms.There will be two Divisions: 1:
Bexar, Dallas, Harris, Tarrant and Travis County. 2: all other counties in Texas. Please go to our
website for details.
The TCDLEI Board voted to provide additional scholarships to the Voir Dire seminar in Dallas
in December 6-7. Please help encourage lawyers you know to apply.
We want to thank the Texas Court of Criminal Appeals for their approval of $1,052,000 for our
Criminal Defense Lawyers Project FY 2008 Grant and $75,000 for our Innocence Training FY
2008 Grant. Thanks to their generosity we will train over 2,000 lawyers across the state.
Our new TCDLA Annotated Code Books should be available to purchase on line or at seminars
by late October 2007. Please call us at the home office if you have any questions.

:: Executive
Director’s
Perspective
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Please make plans to join us in New Orleans for the Federal Law seminar March 6-7, 2008 at the
beautiful and historic Hotel Monteleone. The schedule will be posted on the website in the next
few weeks.
Good verdicts to all!
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:: September
September 20, 2007
CDLP : Phone Seminar
Legislative Update
September 20-21, 2007
CDLP | Advanced Criminal Law
Short Course | co-sponsored with
University of Houston Law Foundation
Houston

November 2-3, 2007
El Paso Criminal Law Group Seminar
Ruidoso, NM
November 9, 2007
CDLP | Nuts N’ Bolts | co-sponsored
with the San Antonio Criminal Defense
Lawyers Association
San Antonio

for the defense

:: February
February 7-8, 2008
CDLP | Capital, Mental
Health Seminar
San Antonio
February 14-18, 2008
TCDLA | President’s Trip
Cozumel, Mexico

November 15-16, 2007
CDLP | Capital Murder
South Padre Island

February 22, 2008
CDLP | Advanced Trial Series
Laredo

:: December

:: March

December 6-7, 2007
TCDLA | Voir Dire
Dallas

March 6-7, 2008
TCDLA | Federal Law
New Orleans

October 4-5, 2007
CDLP | 5th Annual Forensics
Dallas

December 8, 2007
TCDLA, CDLP, TCDLEI Board Meetings**
Dallas

March 8, 2008
TCDLA, CDLP, TCDLEI Board Meetings**
New Orleans

October 11-12, 2007
TCDLA |Defending Juveniles
Austin

December 14, 2007
CDLP | Advanced Trial Series
Tyler

October 18, 2007
CDLP | Operation Texas Freedom
Nacogdoches

:: January

March 28-29, 2008
CDLP | 45th A.A. Annual Semaan
Seminar | co-sponsored with San
Antonio Bar Association
San Antonio

September 27-28, 2007
CDLP | Advanced Criminal Law
Short Course | co-sponsored with
University of Houston Law Foundation
Dallas

:: October

October 25, 2007
CDLP | Criminal Law Section |
co-sponsored with the Dallas
Bar Association
Dallas
October 26, 2007
CDLP | Advanced Trial Series
Beaumont

January 3, 2008
CDLP | 28th Annual Prairie Dog
Lawyers Seminar | co-sponsored
with the Lubbock Criminal Defense
Lawyers Association
Lubbock
January 12-13, 2008
CDLP | Innocence Law Clinic Training
Dallas

:: November

January 18, 2008
CDLP | Advanced Trial Series
Abilene

November 2-3, 2007
TCDLA | Stuart Kinard Memorial
Advanced DWI
San Antonio

January 25, 2008
CDLP | Advanced Trial Series
Waco

March 30-April 4, 2008
CDLP | 32nd Annual Texas Criminal
Trial College
Huntsville

*Unless otherwise noted, seminars are
open only to criminal defense attorneys,
mitigation specialists, defense investigators, or other professionals who support
the defense of criminal cases. Law enforcement personnel and prosecutors
are not eligible to attend.

** Open to all members

Note: Schedule and dates subject to change. Visit our website at www.tcdla.com for the most up to date information.

register at www.tcdla.com
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Emmett Harris

Coming “Safe Home”
He walked into “Visit One”, saw me through the glass, teared up, then looked upward and
said: “Thank God, you’ve come.” He is 56 years old and charged with doing some pretty
crumby stuff with some precocious little neighbor girls. He has already told a number
of people, verbally and in letters, what they, and he, did. From assurances that he has no
criminal or mental history he moved seamlessly into a description of bizarre religious
visions he has experienced and his invention of an adjustable privacy fence which directs
airflow and will make the two of us wealthy. I drove home with several questions.
What parental vacuum results in little pre-teen girls turning into mini femme fatales who
tempt old men? What mental vacuum results in the inability to resist and avoid them?
What practical chance is there that a jury will excuse this behavior on an insanity defense?
And, what engine is there to drive us when it looks so sadly hopeless?
You have all been there before and will be there again. You have all fielded the self righteous cocktail party inquiry: “How can you defend these creatures?” We had better have
a better answer than the Constitution says that everyone is entitled to a defense. That
answer does not suffice for them, and, worse, does not help us.
Here are a few of the places I have looked for answers.
The credit belongs to the man who is actually in the arena … who strives valiantly;
who errs, and comes short again and again, because there is no effort without
error and shortcoming;…who spends himself in a worthy cause;…who at best
knows in the end the triumph of high achievement; and at worst, if he fails, at
least fails while daring greatly, so that his place shall never be with those timid
souls who know neither victory or defeat.
(President Theodore Roosevelt, “The Man in the Arena” Paris, 1910)

:: Editor’s
Comment
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“Atticus, are we going to win it?”
“No, honey.”
“Then why ---”
“Simply because we were licked a hundred years before we started is no reason
for us not to try to win,” Atticus said.”
(Harper Lee, To Kill a Mockingbird)

And, a little Shakespeare as Henry V rallies his army on the eve of battle:
“If we are marked to die, that’s what we’re here for. If we win, so much more the glory. This day is called the feast of
St. Crispian. He that outlives this day, and comes safe home, will stand a tiptoe when this day is named, and rouse
him at the name of Crispian. He that shall live this day, and see old age, will yearly on the vigil feast his neighbors
and say, ‘Tomorrow is St. Crispian.’ Then he will strip his sleeve and show his scars and say, ‘These wounds I had on
St. Crispian’s Day.’ We in it shall be remembered, we few, we happy few, we band of brothers, for he today that sheds
his blood with me, shall be my brother…and gentlemen in England now abed, shall think themselves accursed they
were not here and hold their manhoods cheap whiles any speaks that fought with us on St. Crispian’s Day!”
(William Shakespeare, Henry V, Act IV, Scene III)
What will we have when we “come safe home” tonight?
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FR Buck Files, Jr

Electronic Surveillance of Email and
Internet Activity
On July 25, 2007, the United States Court of Appeals for the 9th Circuit – in a case of first
impression in the federal appellate courts — held that the government’s surveillance of a
defendant’s e-mail and Internet activity did not constitute a Fourth Amendment search
and was not unconstitutional. United States v. Forrester, ___ F.3d ___, 2007 WL 2120271
(9th Cir. 2007).
Mark Stephen Forrester and Dennis Lewis Alba were believed to be producing and distributing Ecstasy. An investigation of their activities resulted in indictments being returned
against both Forrester and Alba for violations of 21 U.S.C. §§841(a)(1) and 846. Alba was
also charged with violations of 21 U.S.C. §§848(a) and 1956(a)(2)(A)(i) and (h). At trial,
the jury heard testimony that Forrester and Alba operated a major Ecstasy laboratory
that was intended to produce 440 kilograms of Ecstasy (and 10 million dollars in profits)
per month. Both were convicted on all counts and each was sentenced to 360 months in
prison and six years of supervised release.
A panel of the Circuit (Fisher, Clifton and Smith, Circuit judges) reversed Forrester‘s conviction on a waiver of counsel issue and affirmed Alba’s conviction. Judge Fisher authored
the opinion of the court which included the following:
THE COMPUTER SURVEILLANCE
During its investigation of Forrester and Alba’s Ecstasy-manufacturing operation,
the government employed various computer surveillance techniques to monitor
Alba’s e-mail and Internet activity. The surveillance began in May 2001 after the
government applied for and received court permission to install a pen register
analogue known as a ‘mirror port’ on Alba’s account with PacBell Internet. The
“mirror port” was installed at PacBell’s connection facility in San Diego, and enabled the government to learn the to/from addresses of Alba’s e-mail messages,
the IP addresses of the websites that Alba visited and the total volume of information sent to or from his account. Later, the government obtained a warrant
authorizing it to employ imaging and keystroke monitoring techniques.
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Alba challenges the validity of computer surveillance that enabled the government to learn the to/from addresses of his e-mail messages, the Internet protocol
(‘IP’) addresses of the websites that he visited and the total volume of information transmitted to or from his account. We conclude that this surveillance was
analogous to the use of a pen register that the Supreme Court held in Smith v.
Maryland, 442 U.S. 735, 99 S.Ct. 2577, 61 L.Ed.2d 220 (1979), did not constitute
a search for Fourth Amendment purposes. Moreover, whether or not the surveil-
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lance came within the scope of the then-applicable
federal pen register statute, Alba is not entitled to
the suppression of the evidence obtained through
the surveillance because there is no statutory or other
authority for such a remedy.
THE FOURTH AMENDMENT ISSUE
Alba contends that the government’s surveillance of
his e-mail and Internet activity violated the Fourth
Amendment and fell outside the scope of the thenapplicable federal pen register statute. We hold that
the surveillance did not constitute a Fourth Amendment search and thus was not unconstitutional. We
also hold that whether or not the computer surveillance was covered by the then-applicable pen register
statute-an issue that we do not decide-Alba is not
entitled to the suppression of any evidence (let alone
the reversal of his convictions) as a consequence.
The Supreme Court held in Smith v. Maryland, 442
U.S. 735, 99 S.Ct. 2577, 61 L.Ed.2d 220 (1979), that the
use of a pen register (a device that records numbers
dialed from a phone line) does not constitute a search
for Fourth Amendment purposes. According to the
Court, people do not have a subjective expectation
of privacy in numbers that they dial because they
‘realize that they must “convey” phone numbers to
the telephone company, since it is through telephone
company switching equipment that their calls are
completed.’ Even if there were such a subjective expectation, it would not be one that society is prepared
to recognize as reasonable because ‘a person has no
legitimate expectation of privacy in information he
voluntarily turns over to third parties.’ Therefore the
use of a pen register is not a Fourth Amendment
search. Importantly, the Court distinguished pen
registers from more intrusive surveillance techniques
on the ground that ‘pen registers do not acquire the
contents of communications’ but rather obtain only
the addressing information associated with phone
calls.
***
Neither this nor any other circuit has spoken to the
constitutionality of computer surveillance techniques
that reveal the to/from addresses of e-mail messages,
the IP addresses of websites visited and the total
amount of data transmitted to or from an account.
We conclude that these surveillance techniques are
constitutionally indistinguishable from the use of a
pen register that the Court approved in Smith. First,
e-mail and Internet users, like the telephone users
in Smith, rely on third-party equipment in order to
engage in communication. Smith based its holding
that telephone users have no expectation of privacy in the numbers they dial on the users’ imputed
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knowledge that their calls are completed through
telephone company switching equipment. 442 U.S.
at 742. Analogously, e-mail and Internet users have
no expectation of privacy in the to/from addresses of
their messages or the IP addresses of the websites they
visit because they should know that these messages
are sent and these IP addresses are accessed through
the equipment of their Internet service provider and
other third parties. Communication by both Internet
and telephone requires people to ‘voluntarily turn[ ]
over [information] to third parties.’
Second, e-mail to/from addresses and IP addresses
constitute addressing information and reveal no
more about the underlying contents of communication than do phone numbers. When the government
learns the phone numbers a person has dialed, it may
be able to determine the persons or entities to which
the numbers correspond, but it does not know what
was said in the actual conversations. Similarly, when
the government obtains the to/from addresses of a
person’s e-mails or the IP addresses of websites visited, it does not find out the contents of the messages
or the particular pages on the websites the person
viewed. At best, the government may make educated
guesses about what was said in the messages or
viewed on the websites based on its knowledge of the
e-mail to/from addresses and IP addresses-but this is
no different from speculation about the contents of
a phone conversation on the basis of the identity of
the person or entity that was dialed. The distinction
between mere addressing and more content-rich
information drawn by the Court in Smith and Katz
is thus preserved, because the computer surveillance
techniques at issue here enable only the discovery of
addressing information.
The government’s surveillance of e-mail addresses
also may be technologically sophisticated, but it is
conceptually indistinguishable from government
surveillance of physical mail. In a line of cases dating
back to the nineteenth century, the Supreme Court
has held that the government cannot engage in a
warrantless search of the contents of sealed mail,
but can observe whatever information people put
on the outside of mail, because that information is
voluntarily transmitted to third parties.
***
E-mail, like physical mail, has an outside address
“visible” to the third-party carriers that transmit it to
its intended location, and also a package of content
that the sender presumes will be read only by the
intended recipient. The privacy interests in these two
forms of communication are identical. The contents
may deserve Fourth Amendment protection, but the
address and size of the package do not.
continued on page 43
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HB 3692: Bail May Be Denied If You Violate a Bond Condition, Protective Order or EPO by Committing Another
Act of Family Violence or Threatening to Commit Family Violence
Art. 17.152 (new). DENIAL OF BAIL FOR VIOLATION OF CERTAIN COURT ORDERS OR CONDITIONS OF BOND
IN A FAMILY VIOLENCE CASE. (a) In this article, “family violence” has the meaning assigned by Section 71.004, Family
Code.
(b) Except as otherwise provided by Subsection (d), a person who commits an offense under Section 25.07, Penal Code,
related to a violation of a condition of bond set in a family violence case and whose bail in the case under Section 25.07, Penal
Code, or in the family violence case is revoked or forfeited for a violation of a condition of bond may be taken into custody
and, pending trial or other court proceedings, denied release on bail if following a hearing a judge or magistrate determines
by a preponderance of the evidence that the person violated a condition of bond related to: (1) the safety of the victim of the
offense under Section 25.07, Penal Code, or the family violence case, as applicable; or (2) the safety of the community.
		
(c) Except as otherwise provided by Subsection (d), a person who commits an offense under Section 25.07, Penal Code,
other than an offense related to a violation of a condition of bond set in a family violence case, may be taken into custody
and, pending trial or other court proceedings, denied release on bail if following a hearing a judge or magistrate determines
by a preponderance of the evidence that the person committed the offense.
(d) A person who commits an offense under Section 25.07(a)(3), Penal Code, may be held without bail under Subsection
(b) or (c), as applicable, only if following a hearing the judge or magistrate determines by a preponderance of the evidence
that the person went to or near the place described in the order or condition of bond with the intent to commit or threaten
to commit: (1) family violence; or (2) an act in furtherance of an offense under Section 42.072, Penal Code.
(e) In determining whether to deny release on bail under this article, the judge or magistrate may consider:
(1) the order or condition of bond;
(2) the nature and circumstances of the alleged offense;
(3) the relationship between the accused and the victim, including the history of that relationship;
(4) any criminal history of the accused; and
(5) any other facts or circumstances relevant to a determination of whether the accused poses an imminent
threat of future family violence.

		
(f ) A person arrested for committing an offense under Section 25.07, Penal Code, shall without unnecessary delay and after
reasonable notice is given to the attorney representing the state, but not later than 48 hours after the person is arrested, be
taken before a magistrate in accordance with Article 15.17. At that time, the magistrate shall conduct the hearing and make
the determination required by this article.
HB 1158: Notice of Bond Forfeiture: Providing that the citation for notice of bond forfeiture be served to the defendant
at the address shown on the face of the bond or the last known address of the defendant.
MENTAL HEALTH
SB 867: Mentally Incompetent No Longer Must Wait In Jail
Subject to conditions reasonably related to assuring public safety and the effectiveness of the defendant’s treatment, if a
court determined that a defendant found incompetent to stand trial was not a danger to others and could be safely treated
on an outpatient basis with the specific objective of attaining competency to stand trial, and if an appropriate outpatient
treatment program was available for the defendant, a court would be:
-allowed to release on bail or continue bail for a defendant found incompetent to stand trial for a felony; and
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-required to release on bail or continue bail for a defendant found incompetent to stand trial for a misdemeanor.
The court would order a defendant released on bail to participate in an outpatient treatment program for not more than
120 days. A judge could only release on bail a defendant not competent to stand trial if the court received and approved a
comprehensive plan that provided for the treatment of the defendant for purposes of competency restoration and identified
the person who would be responsible for providing the treatment to the defendant. The court also would have to find that
the treatment proposed by the plan would be available and provided to the defendant. The bail order would require that the
defendant participate in an outpatient treatment program, either public or private, and follow an appropriate prescribed
regimen of medical, psychiatric, or psychological care or treatment, including care or treatment involving the administration
of psychoactive medication.
SB 867: Overhauling Rules For Competency Restoration For Low-Level Criminal Offenders
SB 867 amends the Code of Criminal Procedure throughout Art. 46B to:
• allow the state to treat those found incompetent to stand trial in outpatient treatment programs;
• limit the maximum time a mentally ill or mentally retarded person could be committed to a DSHS facility or participate
in an outpatient treatment program to the maximum time that the person could be confined for the offense for
which the person was arrested;
• establish guidelines for a court to grant bail to certain persons who were incompetent to stand trial;
• establish procedures for restoration of competency to stand trial periods, extensions of those periods, and reporting
requirements by mental health care providers to courts;
• alter and separate procedures for civil commitment for mental illness and mental retardation;
• remove assault from the list of crimes for which a person with a mental illness or mental retardation would automatically
be confined to a maximum security section of a state mental health facility; and
• require counties to pay for certain probate court hearings to authorize medication.
JUDICIAL ADMONISHMENTS
SB 1470: New Admonishment for Family Violence Guilty Pleas
Subsection (a), Article 26.13, Code of Criminal Procedure, is amended so that a defendant must be told that it is unlawful
for to possess or transfer a firearm or ammunition if he is convicted of a misdemeanor involving family violence, as defined
by Section 71.004, Family Code.
RIGHT TO COUNSEL WAIVER
HB 1178: Uncounseled Negotiations With Defendants
Article 1.051 of the CCP is amended to prevent a waiver of the right to counsel by prosecutors and judges. Specifically:
•
•
•
•
•

court must give the defendant a reasonable opportunity to retain counsel
prosecutor may not initiate or encourage an attempt to obtain a waiver
prosecutor may not communicate with a defendant who has requested counsel
court may not direct or encourage a defendant to communicate with the prosecutor until court advices about right to
counsel AND gives reasonable opportunity to request counsel.
court may not order the accused to be rearrested or raise the bond because the accused withdraws a waiver of right to
counsel or requests assistance of counsel

COMMUNITY SUPERVISION
HB 1610: Allowing Prosecutors to Now Offer Deferred on First Time POCS
Requires mandatory probation for POCS less than 1 gram if no prior felony conviction even if prior conviction was punished
under 12.44(a). A prior deferred adjudication is now considered a conviction under bill in an attempt to keep prosecutors
and judges from not offering deferreds on first-time POCS.
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Makes numerous changes to the laws governing probation, including:
•
•
•
•
•

•

requiring judges to give defendants credit on their sentences for successfully completing certain treatment program
reducing the maximum length of some third-degree felonies (offenses against property found in Title 7 and drug offenses)
from 10 years to 5 years
prohibits a person from convicted of murder from receiving probation from a jury
gives judges discretion about whether to require probations to perform community service (instead of the current
mandate that all defendants be required to do so) and removes minimum numbers of community service hours
requires judges to conduct a mandatory review for possible reduction or termination of probation after defendants
serve one-half of their sentence or two years, whichever is more (unless the defendant is delinquent in fees or has
not completed court-ordered counseling or treatment) (excludes reportable sex offenses, intoxication offenses and
3g offenses)
allows probation departments to collect fees to be paid with debit and credit cards

HB 503: Expanding Drug Courts
Mandates the implementation of drug court programs for low-level drug possession offenders in counties with populations
greater than 200,000 by providing monetary incentives for counties that establish the programs.
SB 166: Giving Counties Monetary Incentives Not To Revoke On Technical Violations
Provides for a progressive sanctions model for probationers by making more resources available to departments with
documented higher-than-average revocation rates in order to reduce the number of probations who commit technical
violations (specifically by reducing caseloads for officers supervising high- and medium-risk probationers; increasing
monitoring and field contacts; instituting the use of timely, graduated sanctions and incentives; allowing intensive judicial
participation and monitoring; and increasing treatment and other programs).
SB 877: Limiting Probation for Injury to a Child
Article 42.12 Section 3(g) now prohibits the judge from giving probation under Section 22.04(a)(1) [Injury to a child] if the
offense is punishable as a 1st degree felony and the victim of the offense is a child.
EXPUNCTIONS AND NONDISCLOSURES
HB 1303: Expunction Orders and Disclosure Liability
Sec. 411.0835 (new). PROHIBITION AGAINST DISSEMINATION TO CERTAIN PRIVATE ENTITIES. If the department
receives information indicating that a private entity that purchases criminal history record information from the department
has been found by a court to have committed three or more violations of Section 552.1425 by compiling or disseminating
information with respect to which an order of expunction or an order of nondisclosure has been issued, the department
may not release any criminal history record information to that entity until the first anniversary of the date of the most
recent violation.
Sec. 411.0851 (new). DUTY OF PRIVATE ENTITY TO UPDATE CRIMINAL HISTORY RECORD INFORMATION;
CIVIL LIABILITY. (a) A private entity that compiles and disseminates for compensation criminal history record information
shall destroy and may not disseminate any information in the possession of the entity with respect to which the entity has
received notice that:
(1) an order of expunction has been issued under Article 55.02, Code of Criminal Procedure; or
(2) an order of nondisclosure has been issued under Section 411.081(d).
(b) Unless the entity is regulated by the federal Fair Credit Reporting Act (15 U.S.C. Section 1681 et seq.) or the GrammLeach-Bliley Act (15 U.S.C. Sections 6801 to 6809), a private entity described by Subsection (a) that purchases criminal
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history record information from the department or from another governmental agency or entity in this state:
(1) may disseminate that information only if, within the 90-day period preceding the date of dissemination, the
entity:
		
(A) originally obtains that information; or
		
(B) receives that information as updated record information to its database; and
(2) shall notify the department if the entity sells any compilation of the information to another similar entity.
(c) A private entity that disseminates information in violation of this section is liable for any damages that are sustained as
a result of the violation by the person who is the subject of that information. A person who prevails in an action brought
under this section is also entitled to recover court costs and reasonable attorney’s fees.
CRIMINAL RECORDS
SB 885: Appellate Courts Can View Criminal History
Authorizes state appellate courts to obtain criminal history record information that relates to a person who is an applicant
for employment with the court, a volunteer position with the court, or an appointment made by the court.
SB 9: Public School Background Check
Require national criminal background checks for public school employees and would require school boards to suspend
or revoke employment if a person has been convicted of certain crimes. The bill would establish an electronic criminal
history clearinghouse within the Department of Public Safety to collect and disseminate criminal history information to
appropriate parties.
HB 3211: Clarifying County Attorney Offices’ Access to Criminal History
Ensures the authority of the offices of county attorneys with a population of 3.3 million or more access to criminal history
information.
HB 991: Protecting Privacy of Concealed Handgun Licensees
Amends Government Code, Sec. 411.192 to delete the requirement that DPS furnish information on concealed handgun
licensees to anyone besides a criminal justice agency or the applicant or license holder.
HB 1241: Criminal Records of Security Guards
Requires that the private business employing security personnel maintain the criminal history records of security employees
on file at the business and make the record available for inspection by DPS.
SB 1083: Driving Record Fee
Currently, a judge is authorized to require a defendant to pay $10 for a copy of his or her driving record from the Texas
Department of Public Safety (DPS). If the defendant’s driving record shows that the defendant has not completed a driving
safety course or motorcycle operator training course, the judge may allow the defendant to complete the appropriate course.
This bill modifies the amount of the fee, allows the use of TexasOnline and requires the fee to be sent to the comptroller
without proration.
SB 1196: County Employee Background Checks
Authorizes a county attorney in a county with a population of 3.3 million or more to obtain criminal history records for a
person who has applied for employment in the county or for a matter that falls within the county attorney’s authority.
SB 505: Guardianship Background Checks
Entitles the Guardianship Certification Board to access DPS records for certain purposes, and requires that the information
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SB 291: Guardian Background Check #2
Requires the Department of Aging and Disability Services to obtain criminal history record information regarding certain
public guardians. Provides a criminal penalty of a Class A misdemeanor if a person releases or discloses any information
received under this section without statutorily proscribed authorization.
SB 199: No Felons Working in the Retirement Home
Adds several criminal offenses to the list of offenses that would bar a person from being employed in a facility serving the
elderly or people with disabilities.
INDIGENCY
HB 2267: Allowing Indigent Defendants to Take Advantage of Deferred Dispositions
In cases where deferred disposition has been ordered for a Class C misdemeanor, this bill: (1) gives a municipal judge the
discretion to allow a defendant to enter into an agreement for the payment of court costs in installments, or to require a
defendant to discharge all or part of the court costs by performing community service; and (2) provides procedures and
notice requirements if a defendant does not complete the installment plan or ordered service.
HB 1267: Amends Code of Criminal Procedure, art. 26.05(c) to grant indigent defense attorneys whose request for payment
had not been answered by the courts after 60 days a right of appeal to the presiding judge of the administrative judicial
region, who would follow existing processes to approve an amount of payment.
SB 1723: Indigent May Be Able to Receive Amnesty from DWI Surcharge
SB 1723 allows DPS to make changes to the installment plan, provide for amnesty, reduce the surcharge, decrease the length
of the payment plan, and establish an indigency program. These are all discretionary; the law does not mandate DPS to do
anything. However, it wouldn’t hurt to write a letter to DPS requesting inclusion into the program now created under Sec.
708.157.
HB 360: Relief from Court Costs or Fine for Indigent Defendants
Code of Criminal Procedure 43.091 would allow any court to waive payment of a fine or costs imposed on a defendant who
defaulted in payment if the court determines that the defendant is indigent. There are alternate methods of discharging the
sentence, like community service, confinement, electronic monitoring, etc.
HB 312: Preventing Probation Revocations for Non-Payment
Amends Code of Criminal Procedure, art. 42.12, sec. 21(c) by shifting the burden of proof from the defendant to the
state during a probation revocation hearing for failing to pay for state-appointed counsel, community service fees, court
costs. Requires the state to prove by a preponderance of the evidence that the defendant was able to pay and did not pay
as ordered by the judge. Removes inability to pay as a reason for non-payment of court-ordered restitution or reparations
during probation revocation hearings.
DEFENSES
SB 378: Castle Doctrine – Self Defense Expanded
Senate Bill 378 explicitly states in law that a person has no duty to retreat if the person is attacked in a place where he or she
has a right to be present, if he or she has not provoked the attacker, and if the person using force is not engaged in criminal
activity at the time the force is used.
Provides a presumption of reasonableness that a person believed the use of force or deadly force was immediately necessary
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if all of the following criteria are met:
• If the person knew or reasonably believed that the person against whom force or deadly force was used:
o unlawfully and forcefully entered or was attempting to unlawfully and forcefully enter the occupied habitation,
vehicle, or place of business or employment of the person who used the force or deadly force;
o unlawfully and forcefully removed or was attempting to unlawfully and forcefully remove the person from any of
these locations; or
o was committing or attempting to commit aggravated kidnapping, murder, sexual assault, aggravated sexual assault,
robbery or aggravated robbery;
• If the person did not provoke the person against whom the force was used; and
• If the person was not engaged in criminal activities other than a Class C misdemeanor that is a violation of a law or
ordinance regulating traffic at the time force or deadly force was used.
S.B. 378 also creates a civil immunity to a civil action brought to apply to any force or deadly force conduct justified by any
portion of Chapter 9 of the Penal Code.
HB 184: Consent is Not a Defense to an Assault for Gang Initiation
The defense to prosecution [consent] is not available to a defendant who commits an offense described by Subsection (a)
as a condition of the defendant’s or the victim’s initiation or continued membership in a criminal street gang, as defined
by Section 71.01.
JURIES
HB 1086: Keeping Alternate Jurors Around Longer
Allows alternate jurors to replace regular jurors anytime prior to the time the jury rendered a verdict or decided punishment.
Alternate jurors will be discharged only after the jury renders a verdict on guilt and innocence and decides punishment.
SB 343: Updates the oath taken by a witness appearing before a grand jury.
HB 587: Double Extra Secret Grand Jury Protection
					
HB 587 provides that a subpoena or summons relating to a grand jury proceeding or investigation must be kept secret to
the extent and for as long as necessary to prevent the unauthorized disclosure of a matter before the grand jury. Replaces
“minutes” with “record” and “docket” with “record” in order to account for advances in technology relating to the record
of the court of criminal actions.
NEW SEX CRIMES
HB 8: Death Penalty for 2nd Aggravated Sexual Assault — Criminal Code Procedure
Art. 37.072. PROCEDURE IN REPEAT SEX OFFENDER CAPITAL CASE
Sec. 1. If a defendant is found guilty in a capital felony case punishable under Section 12.42(c)(3), Penal Code, in which the
state does not seek the death penalty, the judge shall sentence the defendant to life imprisonment without parole. ***
(3) Notwithstanding Subdivision (1) or (2), a defendant shall be punished for a capital felony if it is shown on the trial of an
offense under Section 22.021 otherwise punishable under Subsection (f ) of that section that the defendant has previously
been finally convicted of:
(A) an offense under Section 22.021 that was committed against a victim described by Section 22.021(f )
(1) or was committed against a victim described by Section 22.021(f )(2) and in a manner described by
Section 22.021(a)(2)(A); or
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(i) contains elements that are substantially similar to the elements of an offense under
Section 22.021; and
(ii) was committed against a victim described by Section 22.021(f )(1) or was committed
against a victim described by Section 22.021(f )(2) and in a manner substantially similar
to a manner described by Section 22.021(a)(2)(A).
(4) Notwithstanding Subdivision (1) or (2), a defendant shall be punished by imprisonment in the Texas Department of
Criminal Justice for life without parole if it is shown on the trial of an offense under Section 21.02 that the defendant has
previously been finally convicted of:
		

(A) an offense under Section 21.02; or
(B) an offense that was committed under the laws of another state and that contains
elements that are substantially similar to the elements of an offense under Section
21.02.

HB 8: New Punishment Range for Super Aggravated Sexual Assault of a Child
Section 22.021, Penal Code, is amended by adding Subsection (f ) to read as follows:
(f ) The minimum term of imprisonment for an offense under this section is increased to 25 years if:
(1) the victim of the offense is younger than six years of age at the time the offense is committed; or
(2) the victim of the offense is younger than 14 years of age at the time the offense is committed and the
actor commits the offense in a manner described by Subsection (a)(2)(A) [causes serious bodily injury or
attempt to cause death of the victim or another person in the course of the same criminal episode; place
victim in fear or threatens death, kidnapping or serious bodily injury; uses a deadly weapon; uses rohypnol
in commission of the offense]

		
HB 8: New Offense: Continuous Sexual Assault of a Child

Although California and New York have had this law on the books for a few years, Texas opts for a very small window
of time (30 days versus 90) and a substantially higher degree of punishment in an attempt to address the problem of a family
member who molests a child undetected for an extended period of time:
Sec. 21.02. CONTINUOUS SEXUAL ABUSE OF YOUNG CHILD OR CHILDREN. (a) In this section, “child” has the
meaning assigned by Section 22.011(c).
(b) A person commits an offense if:
(1) during a period that is 30 or more days in duration, the person commits two or more acts of sexual
abuse, regardless of whether the acts of sexual abuse are committed against one or more victims; and
(2) at the time of the commission of each of the acts of sexual abuse, the actor is 17 years of age or older
and the victim is a child younger than 14 years of age.
(c) For purposes of this section, “act of sexual abuse” means any act that is a violation of one or more of the following penal
laws:
(1) aggravated kidnapping under Section 20.04(a)(4), if the actor committed the offense with the intent to
violate or abuse the victim sexually;
(2) indecency with a child under Section 21.11(a)(1), if the actor committed the offense in a manner other
than by touching, including touching through clothing, the breast of a child;
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(3) sexual assault under Section 22.011;
(4) aggravated sexual assault under Section 22.021;
(5) burglary under Section 30.02, if the offense is punishable under Subsection (d) of that section and the
actor committed the offense with the intent to commit an offense listed in Subdivisions (1)-(4); and
(6) sexual performance by a child under Section 43.25.
(d) If a jury is the trier of fact, members of the jury are not required to agree unanimously on which specific acts of sexual
abuse were committed by the defendant or the exact date when those acts were committed. The jury must agree unanimously
that the defendant, during a period that is 30 or more days in duration, committed two or more acts of sexual abuse.
(e) A defendant may not be convicted in the same criminal action of an offense listed under Subsection (c) the victim of
which is the same victim as a victim of the offense alleged under Subsection (b) unless the offense listed in Subsection (c):
(1) is charged in the alternative;
(2) occurred outside the period in which the offense alleged under Subsection (b) was committed; or
(3) is considered by the trier of fact to be a lesser included offense of the offense alleged under Subsection
(b).
(f ) A defendant may not be charged with more than one count under Subsection (b) if all of the specific acts of sexual abuse
that are alleged to have been committed are alleged to have been committed against a single victim.
(g) It is an affirmative defense to prosecution under this section that the actor:
(1) was not more than five years older than:
(A) the victim of the offense, if the offense is alleged to have been committed against
only one victim; or
(B) the youngest victim of the offense, if the offense is alleged to have been committed
against more than one victim;
(2) did not use duress, force, or a threat against a victim at the time of the commission of any of the acts
of sexual abuse alleged as an element of the offense; and
(3) at the time of the commission of any of the acts of sexual abuse alleged as an element of the offense:
(A) was not required under Chapter 62, Code of Criminal Procedure, to register for life
as a sex offender; or
(B) was not a person who under Chapter 62 had a reportable conviction or adjudication for
an offense under this section or an act of sexual abuse as described by Subsection (c).
(h) An offense under this section is a felony of the first degree, punishable by imprisonment in the Texas Department of
Criminal Justice for life, or for any term of not more than 99 years or less than 25 years.
The Supreme Court of Hawaii found this statute to be unconstitutional. State of Hawai’i v. Arceo, 928 P.2d 843 (1996).
SB 75: Automatic Life for Second Indecency
Section 12.42(2)(c) is amended so that the second offense of indecency with a child by contact is punishable by automatic
life in prison.
This means that there are now three automatic life 2nd offenses:
If the defendant is on trial for:
aggravated sexual assault • sexual assault • indecency with a child by contact.
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And the defendant has a prior conviction for:
				
Sexual performance of a child
				
Possession of child pornography
				
Obscenity [using child or image appearing to be a child under 18]
				
Indecency with a child (contact or exposure)
				
Sexual assault
				
Aggravated sexual assault
				
Prohibited sexual conduct
				
Aggravated kidnapping with intent to abuse the victim sexually
				
Burglary with intent to commit sexual assault or indecency with a child
				
Any out-of-state conviction with substantially similar elements of the above

= Automatic life in prison [35 years flat time before eligible for parole]

HB 8: No Probation for Crimes Against Children Under 14

Section 4(d), Article 42.12, Code of Criminal Procedure, is amended to read as follows:
(d) A defendant is not eligible for community supervision under this section if the defendant:
		

(5) is convicted of an offense listed in Section 3g(a)(1)(C), (E), or (H), if the victim of the offense was
younger than 14 years of age at the time the offense was committed;

		

(6) is convicted of an offense listed in Section 3g(a)(1)(D), if the victim of the offense was younger than 14 years
of age at the time the offense was committed and the actor committed the offense with the intent to violate or
abuse the victim sexually; or

		

(7) is convicted of an offense listed in Section 3g(a)(1)(I).

HB 8: No Deferred Adjudication for Continuous Sexual Assault of a Child or Aggravated Sexual Assault
Section 5(d), Article 42.12, Code of Criminal Procedure, is amended to read as follows:
(d) In all other cases the judge may grant deferred adjudication unless the defendant is charged with an offense under Section
21.02, Penal Code [Continuous Sexual Abuse of Young Child or Children] or
Section 22.021 [“Super” Aggravated Assault against children].
HB 8: No Parole for Continuous Sexual Assault of a Child or Aggravated Sexual Assault
Sections 508.145(a) and (d), Government Code, are amended to read as follows:
(a) An inmate under sentence of death, [or] serving a sentence of life imprisonment without parole, serving a sentence for
an offense under Section 21.02, Penal Code, or serving a sentence for an offense under Section 22.021, Penal Code, that is
punishable under Subsection (f ) of that section is not eligible for release on parole.
HB 8: Sexual Performance by a Child Is Now a 3(g) Offense and Bumps to a First Degree Felony if the Child Is Younger
Than 14
Section 3g(a), Article 42.12, Code of Criminal Procedure, is amended to read as follows: (a) The provisions of Section 3 of
this article do not apply:
		
		

(1) to a defendant adjudged guilty of an offense under:
(I) Section 43.25, Penal Code (Sexual performance by a child);

Sections 43.25(c) and (e), Penal Code, are amended to read as follows:
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(c) An offense under Subsection (b) is a felony of the second degree, except that the offense is a felony of the first degree if
the victim is younger than 14 years of age at the time the offense is committed.
(e) An offense under Subsection (d) is a felony of the third degree, except that the offense is a felony of the second degree if
the victim is younger than 14 years of age at the time the offense is committed.
HB 8: Hindering Apprehension Includes a Person Who Has Failed to Register As A Sex Offender
Section 38.05, Penal Code, is amended by amending Subsection (c) and adding Subsection (d) to read as follows:
(c) Except as provided by Subsection (d), an [An] offense under this section is a Class A misdemeanor.
(d) An [, except that the] offense under this section is a felony of the third degree if the person who is harbored, concealed,
provided with a means of avoiding arrest or effecting escape, or warned of discovery or apprehension is under arrest for,
charged with, or convicted of a felony, including an offense under Section 62.102, Code of Criminal Procedure, or is in custody
or detention for, is alleged in a petition to have engaged in, or has been adjudicated as having engaged in delinquent conduct
that violates a penal law of the grade of felony, including an offense under Section 62.102, Code of Criminal Procedure, and
the person charged under this section knew that the person they harbored, concealed, provided with a means of avoiding
arrest or effecting escape, or warned of discovery or apprehension is under arrest for, charged with, or convicted of a felony,
or is in custody or detention for, is alleged in a petition to have engaged in, or has been adjudicated as having engaged in
delinquent conduct that violates a penal law of the grade of felony.
SB 6: Soliciting Minors
Increases penalty for online solicitation of a minor from SJF to 3rd degree felony, and if minor is younger than 14, which
is a 2nd degree felony. All offenses involving soliciting a minor to a meeting are now 2nd degree felonies. The punishment
for these offenses can now run consecutively under Penal Code Section 3.03.
HB 8: Sexually Violent Predator Commitment Requirements Include GPS Tracking
Section 841.082, Health and Safety Code, is amended by adding Subsection (b) to read as follows:
(b) A tracking service to which a person is required to submit under Subsection (a)(5) must:
(1) track the person’s location in real time;
(2) be able to provide a real-time report of the person’s location to the case manager at the case manager’s
request; and
(3) periodically provide a cumulative report of the person’s location to the case manager.
HB 8: Must Complete Sex Offender Treatment Before Being Released On Parole
Sec. 499.054. SEX OFFENDER TREATMENT PROGRAM. (a) In this section, “sex offender treatment program” means a
comprehensive treatment program that:
(1) psychologically evaluates inmates who are serving a sentence for an offense described by Section 12.42(c)(2),
Penal Code;
(2) addresses the motivation and psychosocial education of inmates described by Subdivision (1); and
(3) provides relapse prevention training for inmates described by Subdivision (1), including interruption of cognitive
and behavioral patterns that have led the inmate to commit criminal offenses.
(b) The department shall establish a sex offender treatment program to treat inmates who are serving sentences for
offenses punishable under Section 21.02(h) or 22.021(f ), Penal Code. The department shall require an inmate described
by this subsection to participate in and complete the sex offender treatment program before being released from the
department.
(c) The department may establish a sex offender treatment program to treat inmates other than those inmates described
by Subsection (b).
| 26

VOICE

for the defense

Section 23.101(a), Government Code, is amended to read as follows:
(a) The trial courts of this state shall regularly and frequently set hearings and trials of pending matters, giving preference
to hearings and trials of the following:
***
		
(C) an offense under:
(i) Section 21.02 or 21.11, Penal Code;
(ii) Chapter 22, Penal Code, if the victim of the alleged offense is younger than 17 years
of age;
(iii) Section 25.02, Penal Code, if the victim of the alleged offense is younger than 17
years of age; [or]
(iv) Section 25.06, Penal Code; or
(v) Section 43.25, Penal Code; and
		
(D) an offense described by Article 62.001(6)(C) or (D), Code of Criminal Procedure;
HB 8: Attorney General Assistance
Chapter 2, Code of Criminal Procedure, is amended by adding Article 2.021 to read as follows:
Art. 2.021. DUTIES OF ATTORNEY GENERAL. The attorney general may offer to a county or district attorney the assistance
of the attorney general’s office in the prosecution of an offense described by Article 60.051(g) the victim of which is younger
than 17 years of age at the time the offense is committed. On request of a county or district attorney, the attorney general
shall assist in the prosecution of an offense described by Article 60.051(g) the victim of which is younger than 17 years of age
at the time the offense is committed. For purposes of this article, assistance includes investigative, technical, and litigation
assistance of the attorney general’s office.
HB 401: Solicitation of a Minor Through Text Messages
New legislation is necessary to address the problem of the solicitation of minors online through the use of such technology
and the use of new technology by some teachers to further improper relationships with their students. While it is a crime to
use certain types of technology to solicit minors and a crime for teachers to have sexual relationships with students, limited
definitions of both crimes are a shortcoming in the current law.
H.B. 401 adds the use of text messages or other electronic message services to the list of ways in which the offense of online
solicitation of a minor may be committed. The bill expands the offense of improper relationship between educator and
student to include online solicitation of a minor, regardless of the age of the victim.
HB 1804: Visual Recording broadened
Amends Penal Code 21.15 to broaden the improper photography / visual recording statute to include situations in which
no recording was made. The definition is also expanded and is ripe for a First Amendment challenge because the language
is very broad – you cannot:
		
photograph, record, broadcast, take a cellphone video / etc. if
			
-it is without the other person’s consent and
			
-with intent to invade the privacy of the other person
			
-arouse sexual desire of any person.
The signs you see posted in dressing rooms saying that ‘you are being recorded/under surveillance’ is not sufficient to
establish a person’s consent.
HB 76: Statistical Database on Sexual Assaults
Current law requires the bureau of identification and records (bureau) within the Department of Public Safety (DPS) to
collect certain information regarding offenses reported or known to have been committed in the state, including a statistical
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breakdown of those offenses in which family violence was involved. However, no statewide sexual assault data is required
to be collected, and therefore, there is a lack of statewide statistics about sexual assault.
H.B. 76 requires the bureau to collect information regarding sexual assault and defines the specific sexual assault data that
must be collected, including information about the offender and the offender’s relationship to the victim, any weapons used,
and any injuries sustained by the victim.
HB 2034: Clarifies and Cleans Up Certain Changes to the Sex Offender Treatment Provider Licensure
WIRETAPPING, SUBPOENAS AND SEARCH WARRANTS
SB 823: Expands and Deregulates Wiretapping Authority
Expands police wiretapping authority by allowing cities over 500,000 to operate their own pen register devices, which
“capture real time outgoing telephone numbers dialed from a target telephone.”
This bill also deregulates wiretapping in Texas from having a specialized unit at DPS control the process to letting local
law enforcement, after receiving a special training, request and and run wiretaps on their own. (Under current law, only
specialized Department of Public Safety (DPS) investigators are authorized to own or operate these devices, and only under
a court order.)
SB 244: Sealing Search Warrants from Public View
Article 18.11 is amended to allow a prosecutor the ability to request that a judge seal a search warrant affidavit to the public
(not defense attorneys) if the prosecutor establishes a compelling state interest in that:
-public disclosure would jeopardize safety of a victim, witness, CI or cause destruction of evidence;
-affidavit contains information from a court-ordered wiretap that hasn’t expired
The order sealing the affidavit lasts for 30 days and is subject to one 30-day extension.
HB 3131: Helping Small Counties Get Search Warrants
Allows any magistrate to issue certain search warrants in a county that does not have a municipal or county court judge
who is a licensed attorney or a statutory county court judge.
HB 3558: Making It More Efficient to Obtain a Search Warrant for Fire, Health, and Code Inspections
Allow each city or county to designate one or more code enforcement officials for the purpose of being issued a search
warrant to allow inspection of any specified premises to determine the presence of a fire or health hazard or unsafe building
condition or a violation of any fire, health, or building law.
SB 6: Increasing Prosecution and Police Power for Investigation Through Subpoenas to Internet Service Providers
for Prosecuting Online Solicitation of a Minor
Senate Bill 6 provides that an Internet service provider (provider) must fully comply with the subpoena, warrant or order,
or petition a court to excuse the provider from compliance not later than the 10th day after the date on which the Internet
service provider is served with or otherwise receives a subpoena, search warrant, or other court order described by
Article 24A.001, Code of Criminal Procedure, except in the following situation. The provider must fully comply with the
subpoena, search warrant, or order if they indicate that full compliance is necessary to address a situation that threatens a
person with death or other serious bodily injury, as soon as it is practicable, and in no event later than the second business
day after the provider is served with or otherwise receives a subpoena, search warrant, or other court order described by
Article 24A.001, CCP. Full compliance with the subpoena, warrant, or order includes producing or providing, to the extent
permitted under federal law, all documents or information requested under the subpoena, warrant, or order, or providing,
to the extent permitted under federal law, electronic access to all documents or information requested under the subpoena,
warrant, or order.
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The bill amends the Government Code to provide that the attorney general is required to establish a computerized database
containing contact information for all providers providing service in this state. The contact information must include the
name and physical address of the person authorized to accept service of process for the provider, and the physical address
of the provider’s principal place of business in this state. At the request of a district attorney, criminal district attorney,
county attorney, state or local law enforcement agency, the attorney general must allow the requestor access to the database
to expedite the information-gathering process of a criminal investigation conducted by the requestor concerning an offense
under Section 33.021, Penal Code.
The bill provides that the Crime Stoppers Advisory Council (council) must create specialized programs targeted at detecting
specific crimes or types of crimes, including at least one program that encourages individuals to report sex offenders who
have failed to register under Chapter 62, CCP, and financially rewards each individual who makes a report that leads or
substantially contributes to the arrest or apprehension of a sex offender who has failed to register under Chapter 62, CCP,
and encourage, advise, and assist crime stoppers organizations in implementing any programs that the council created,
including a program specifically described above.
ARRESTS
HB 2391: Summons Instead of Arrest
Article 14.06 is amended to give police officers discretion to cite and issues summons for the following Class A and B
misdemeanors (instead of arresting suspects and booking them into jail):
-POM (4 oz. or less)
-criminal mischief (under $500 of damage)
-graffiti (under $500 damage)
-theft (under $500 loss)
-theft of service (under $500)
-possession of contraband in a correctional facility (Class B offenses)
-DWLI
The person shows up to a magistrate (just like when booked into jail) and must be released on a PR bond unless good cause
is shown.
HB 360: Warrants for Unpaid Fines and Costs
HB 360 amends CCP Article 45 to authorize judges to issue capias pro fine warrants. Article 23.01 and 43.015 now define
a capias as a writ issued by a court with jurisdiction of a case after judgment and sentence directed to a peace officer to
arrest a person convicted of an offense and bring the person before the court.
Article 43.015 defines a capias pro fine as a writ that is limited for those instances where the warrant is issued for unpaid
fines and costs.
Article 43.091 would allow any court to waive payment of a fine or costs imposed on a defendant who defaulted in payment
if the court determines that the defendant is indigent, made a good faith effort, and the alternate methods of discharging
the sentence (community service, electronic monitoring, etc.) would cause an undue hardship.
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The bill adds that on written request of a state or federal law enforcement agency and pending the issuance of a subpoena
or other court order described by Article 24A.001, CCP, a provider that provides service in this state is required to take all
steps necessary to preserve all records or other potential evidence in a criminal trial that is in the possession of the provider.
A provider must preserve this information for a period of 90 days after the date the provider receives the written request.
A provider must preserve this information for another 90-day period immediately following the first 90-day period if the
requesting law enforcement agency in writing requests an extension of the preservation period.
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PROTECTIVE ORDERS
HB 1988: Expanding Protective Orders for Life
Adds Code of Criminal Procedure, art. 7A.07 to allow a protective order issued under art. 7A.03 to be effective for the
duration of the lives of the offender and victim, or for any shorter period stated in the order (if a period not stated, the order
is effective for two years). Amends Code of Criminal Procedure, art. 7A.01 to allow a parent or guardian acting on behalf
of a person younger than age 17 who was the victim of such an offense to file an application for a protective order. Allows
a victim age 17 or older, or a parent or guardian acting on behalf of a victim younger than age 17, to file an application at
any time with the court to rescind the protective order.
SB 584: Sexual Assault EPO’s
Current law authorizes a magistrate to issue an order for emergency protection for a victim of family violence or stalking.
A victim of sexual assault is not eligible for such an order. However, the days immediately following the arrest of a sexual
offender are particularly dangerous for the victim and an emergency protective order would provide critical and immediate
protection for the victim while the victim seeks to obtain a more formal temporary ex parte or standard protective order.
Amends Article 17.292 and authorizes a magistrate to issue an emergency protective order for a victim of sexual assault.
									
DEATH PENALTY
		
HB 1545: Competency To Be Executed In A Capital Case
Allows appeals of trial court determinations about the competency of someone to be executed to be made by either party
in the case. After a trial court had determined whether a defendant had established incompetency to be executed, the court
would, upon motion of a party, send documents to the Court of Criminal Appeals for review and a judgment of whether to
adopt the trial court’s findings or recommendations, similar to actions on writs of habeas corpus.
The Court of Criminal Appeals has to determine whether an existing execution date should be withdrawn and a stay of
execution issued while conducting its review or after its judgment.
Authorizes trial courts to set execution dates when they determined that a defendant had not made a substantial showing
of incompetency and if a trial court made a finding that a defendant was not incompetent to be executed.
HB 8 – NEW CAPITAL OFFENSE (see “New Sex Crimes” above).
SB 705: Report on the Death Penalty
Requires the Office of Court Administration to annually collect and publish a report regarding the contents of the jury
charge and the sentences issued in capital cases.
STATUTE OF LIMITATIONS CHANGES
HB 8: No Statute of Limitation for Most Serious Sex Offenses; 20 Year Statute for Most Other Sex Offenses
No statute of limitations for:
(B) sexual assault under Section 22.011(a)(2), Penal Code, or aggravated sexual assault under Section 22.021(a)(1)(B), Penal
Code;
(C) sexual assault, if during the investigation of the offense biological matter is collected and subjected to forensic DNA
testing and the testing results show that the matter does not match the victim or any other person whose identity is readily
ascertained;
(D) continuous sexual abuse of young child or children under Section 21.02, Penal Code;
(E) indecency with a child under Section 21.11, Penal Code; or
...
(5) if the investigation of the offense shows that the victim is younger than 17 years of age at the time the offense is committed,
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HB 887: Expanding SOL For Fraud Related Offenses
Amends Code of Criminal Procedure, art. 12.01 to increase the statute of limitations from three to seven years for the
following offenses:
• credit card or debit card abuse under Penal Code, sec. 32.31;
• false statement to obtain property or credit under Penal Code, sec. 32.32; and
• fraudulent use or possession of identifying information under Penal Code, sec. 32.51.
HB 959: Expanding SOL for Injury to a Child
Makes the statute of limitations for all offenses of injury to a child 10 years from a victim’s 18th birthday.
FRAUD, DECEIT, IDENTITY THEFT
HB 716: Mortgage Fraud
Mortgage applicants must now be warned of the following:
“Warning: Intentionally or knowingly making a materially false or misleading written statement to obtain property or credit,
including a mortgage loan, is a violation of Section 32.32, Texas Penal Code, and, depending on the amount of the loan or
value of the property, is punishable by imprisonment for a term of 2 years to 99 years and a fine not to exceed $10,000.
“I/we represent that all statements and representations contained in my/our written home loan application, including
statements or representations regarding my/our identity, employment, annual income, and intent to occupy the residential
real property secured by the home loan, are true and correct as of the date of loan closing.”
HB 716 Amends Section 32.32, Penal Code, by amending Subsections (a) and (b) and adding Subsections (d) and (e) to
include a mortgage application as an application for credit. Thus, it is an offense if a person intentionally or knowingly
makes a materially false or misleading written statement to obtain a mortgage loan. Given the cost of home prices, that false
statement could result in a first degree felony because the amount of credit will most certainly be over $200,000.
HB 460: The New Value Ladder for Identify Theft
Instead of charging each item as a separate count, the legislature has increased the punishment based upon the number
of items taken.
Sections 32.51(b), (c), and (e), Penal Code, are amended to read as follows:
(b) A person commits an offense if the person, with the intent to harm or defraud another, obtains, possesses, transfers, or
uses an item of identifying information of:
		
(1) a deceased natural person, including a stillborn infant or fetus, without legal authorization; or
(2) another person without the other person’s consent [and with intent to harm or defraud another].
(c) An offense under this section is:
		
(1) a state jail felony if the number of items obtained, possessed, transferred, or used is less than five;
(2) a felony of the third degree if the number of items obtained, possessed, transferred, or used is five or
more but less than 10;
(3) a felony of the second degree if the number of items obtained, possessed, transferred, or used is 10 or
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20 years from the 18th birthday of the victim of one of the following offenses:
(A) sexual performance by a child under Section 43.25, Penal Code;
(B) aggravated kidnapping under Section 20.04(a)(4), Penal Code, if the defendant committed the offense with the intent
to violate or abuse the victim sexually; or
(C) burglary under Section 30.02, Penal Code, if the offense is punishable under Subsection (d) of that section and the
defendant committed the offense with the intent to commit an offense described by Subdivision (1)(B) or (D) of this
article or Paragraph (B) of this subdivision [ten years from the 18th birthday of the victim of the offense:
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more but less than 50; or
(4) a felony of the first degree if the number of items obtained, possessed, transferred, or used is 50 or
more.
HB 126: Organized Criminal Activity Includes Fake ID Racket
Amends Section 71.02(a), Penal Code, to provide that a person commits an offense if, with the intent to establish, maintain,
or participate in a combination or in the profits of a combination or as a member of a street gang, the person commits or
conspires to commit certain offenses, including any offense under Section 37.10 (Tampering with Governmental Record).
HB 3584: Organized Retail Theft
This bill increases the penalty for those supervising one or more individuals engaged in organized retail theft. This bill
provides that the case can be prosecuted in any county in which any theft occurred.
Sec. 31.16. ORGANIZED RETAIL THEFT. (a) In this section, “retail merchandise” means one or more items of tangible
personal property displayed, held, stored, or offered for sale in a retail establishment.
(b) A person commits an offense if the person intentionally conducts, promotes, or facilitates an activity in which the person
receives, possesses, conceals, stores, barters, sells, or disposes of a total value of not less than $1,500 of:
		
(1) stolen retail merchandise; or
		
(2) merchandise explicitly represented to the person as being stolen retail merchandise.
The punishment range starts at a State Jail Felony level and tracks the standard value ladder.
HB 126: Presumptions Under Fraudulent Use or Possession of Identifying Information
Additionally, HB 126 also makes it easier for the State to prove an intent to harm or defraud. HB 126 amends Section 32.51,
Penal Code, by adding Subsection (b-1) and (b-2) as follows:
(b) A person commits an offense if the person, with the intent to harm or defraud another, obtains, possesses, transfers,
or uses:
(1) identifying information of another person without the other person’s consent; or
(2) without legal authorization, information concerning a deceased person that would be identifying
information of that person were that person alive [and with intent to harm or defraud another].
		
(b-1) For the purposes of Subsection (b), the actor is presumed to have the intent to harm or defraud another if the actor
possesses:
		
		

(1) the identifying information of three or more other persons;
(2) information described by Subsection (b)(2) concerning three or more deceased persons; or
(3) information described by Subdivision (1) or (2) concerning three or more persons or deceased
persons.

		
(b-2) The presumption established under Subsection (b-1) does not apply to a business or other commercial entity or a
government agency that is engaged in a business activity or governmental function that does not violate a penal law of this
state.
HB 649: Prevention of Identify Theft by Using Children Under 18
Bill analysis: Children, some of the most vulnerable individuals of our society, are increasingly becoming targets of identity
theft. If a parent wants to fraudulently open a credit account in the name of the parent’s child, the parent has ready access to
the necessary information that credit card companies use to establish accounts, such as the child’s Social Security number and
birth date. Whether the perpetrator of such a crime is a stranger or a family member, such an offense is likely to go undetected
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DRUGS
HB 946: Presence of Children in Meth Manufacturing
Subchapter D, Chapter 481, Health and Safety Code, is amended by adding Section 481.1122 to read as follows:
Sec. 481.1122. MANUFACTURE OF SUBSTANCE IN PENALTY GROUP 1: PRESENCE OF CHILD. If it is shown at the
punishment phase of a trial for the manufacture of a controlled substance listed in Penalty Group 1 that when the offense
was committed a child younger than 18 years of age was present on the premises where the offense was committed:
(1) the punishments specified by Sections 481.112(b) and (c) are increased by one degree;
(2) the minimum term of imprisonment specified by Section 481.112(e) is increased to 15 years and the maximum
fine specified by that section is increased to $150,000; and
(3) the minimum term of imprisonment specified by Section 481.112(f) is increased to 20 years and the maximum
fine specified by that section is increased to $300,000.
Section 22.041(c-1), Penal Code, is amended to read as follows:
(c-1) For purposes of Subsection (c), it is presumed that a person engaged in conduct that places a child in imminent danger
of death, bodily injury, or physical or mental impairment if:
(1) the person manufactured, possessed, or in any way introduced into the body of any person the controlled substance
methamphetamine in the presence of the child;
(2) the person’s conduct related to the proximity or accessibility of the controlled substance methamphetamine to
the child and an analysis of a specimen of the child’s blood, urine, or other bodily substance indicates the presence of
methamphetamine in the child’s body; or
(3) the person injected, ingested, inhaled, or otherwise introduced a controlled substance listed in Penalty Group 1,
Section 481.102, Health and Safety Code, into the human body when the person was not in lawful possession of the
substance as defined by Section 481.002(24) of that code.
SB 722: S.B. 722 provides that a court order is not required to destroy controlled substance property or plants seized as
evidence after analysis.
OFFENSES: THINGS RELATED TO ANIMALS
HB 916: Dog Fights
The bill amends Section 42.10 of the Penal Code and enhances the punishment range from a Class A misdemeanor to a state
jail felony if a person causes a dog to fight with another dog, participates in the earnings of or operates a facility used for dog
fighting, or uses or permits another to use any real estate, building, room, tent, arena or other property for dog fighting. The
punishment range for Dog owners and spectators raises from a Class C misdemeanor to a Class A misdemeanor.
HB 2328: Cruelty to Animals
C.S.H.B. 2328 amends Section 42.09, Penal Code, which applies to livestock animals, and adds Section 42.092, Penal Code,
which applies to non-livestock animals and seeks to address the aforementioned violent and unpunished acts toward animals
while preserving longstanding protections to prosecution for persons who fear bodily injury from a dangerous wild animal;
or who engage in the acts of bona fide scientific experimentation, hunting, fishing, trapping, regulated wildlife control,
farming, animal husbandry, and for certain acts against animals caught in the act of injuring or killing livestock animals.
HB 2328 creates a distinction between cruelty to livestock animals and nonlivestock animals, but enhances the punishment
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for years until the victimized child applies for a car loan, apartment lease, college financial aid, or a job. Additionally, most
lenders require an identity theft victim to file a police report in order to remove fraudulent account records. This could put
the victimized child in a difficult situation, since it could lead to the prosecution, conviction, and incarceration of a parent
who uses that information illicitly. H.B. 649 provides that a person commits an offense if the person, with the intent to harm
or defraud another, obtains, possesses, transfers, or uses a child’s identifying information.
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up to a state jail felony for both offenses if the accused tortures, poisons, causes an animal to fight another animal, uses a
live animal a lure in a dog race, or trips a horse. All other acts remain a Class A misdemeanor, and prior convictions bump
the punishment range up to a third degree felony.
HB 1355: Dangerous Dogs
Currently, a person commits an offense if the person does not properly secure a dog that has been declared a dangerous
dog and that dog injures a person. A dog can be declared a dangerous dog by animal control authorities only after there
is evidence produced that a dog is aggressive or has injured someone in the past. If a dog is declared a dangerous dog, it
is the responsibility and duty of the owner to properly secure the dog, post warnings, and obtain insurance. The current
criminal penalties are a Class C misdemeanor if a dangerous dog injures a person and a Class A misdemeanor if the dog
causes serious bodily injury or death. In addition, the dog may be ordered destroyed.
C.S.H.B. 1355 requires all dog owners to properly secure their dogs on their property, regardless of whether the dog has
been declared a “dangerous dog” in the past. The bill provides that the dog owner can be held criminally responsible if the
dog causes serious bodily injury or death at a location other than the owner’s property in an unprovoked attack and if the
owner, by criminal negligence, failed to secure the dog. This bill provides that the crime is punishable as a third degree
felony for serious bodily injury and as a second degree felony for death. The bill also provides defenses to prosecution for
many professionals who deal with dogs on a regular basis.
Section 822.005, Health and Safety Code, is amended to read as follows:
Sec. 822.005. ATTACK BY DOG. (a) A person commits an offense if the person is the owner of a dog and the person:
(1) with criminal negligence, as defined by Section 6.03, Penal Code, fails to secure the dog and the dog makes an
unprovoked attack on another person that occurs at a location other than the owner’s real property or in or on the
owner’s motor vehicle or boat and that causes serious bodily injury, as defined by Section 1.07, Penal Code, or death
to the other person; or
(2) knows the dog is a dangerous dog by learning in a manner described by Section 822.042(g) that the person is the
owner of a dangerous dog, and the dangerous dog makes an unprovoked attack on another person that occurs at a
location other than a secure enclosure in which the dog is restrained in accordance with Subchapter D and that causes
serious bodily injury, as defined by Section 822.001, or death to the other person.
(b) An offense under this section is a felony of the third degree unless the attack causes death, in which event the offense
is a felony of the second degree.
...
(i) It is a defense to prosecution under Section 822.005(a) that, at the time of the conduct charged, the person’s dog was on
a leash and the person:
(1) was in immediate control of the dog; or
(2) if the person was not in control of the dog, the person was making immediate and reasonable attempts to regain
control of the dog.
OFFENSES (ASSORTED)
HB 1815: UCW
H.B. 1815 clarifies that a person has a right to carry a handgun, club or certain knives on the person’s own premises or
premises under his control, or inside of, or en route, to a motor vehicle under the person’s control. It would redefine the
UCW offense in Penal Code Section 46.02 and specify that the same criteria a person has to meet in order to qualify for
the traveling presumption under current law would need to be met under Section 46.02, Penal Code, to avoid committing
a UCW offense. Here’s the new language:
(a) A person commits an offense if the person [he] intentionally, knowingly, or recklessly carries on or about his or her
person a handgun, illegal knife, or club if the person is not:
(1) on the person’s own premises or premises under the person’s control; or
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(a-1) A person commits an offense if the person intentionally, knowingly, or recklessly carries on or about his or her person
a handgun in a motor vehicle that is owned by the person or under the person’s control at any time in which:
(1) the handgun is in plain view; or
(2) the person is:
			
(A) engaged in criminal activity, other than a Class C misdemeanor that is a violation of a law or
ordinance regulating traffic;
			
(B) prohibited by law from possessing a firearm; or
			
(C) a member of a criminal street gang, as defined by Section 71.01.
HB 95: Temporary Orders Included in Interference with Child Custody
Section 25.03(a), Penal Code, is amended to read as follows: (a) A person commits an offense if the person takes or retains
a child younger than 18 years when the person: (1) knows that the person’s taking or retention violates the express terms of
a judgment or order, including a temporary order, of a court disposing of the child’s custody.
HB 2112: Possessing Firearms on School Buses or Parking Lots
Currently, Section 37 (Discipline; Law and Order), Education Code, does not include parking lots and parking garages in the
list of premises on which a person is prohibited from intentionally, knowingly, or recklessly possessing a firearm. As a result,
the language does not specifically allow for a district attorney to prosecute a person possessing a firearm on school property
not defined as the premises, such as parking lots. H.B. 2112 prohibits the possession of a firearm if a person intentionally
exhibits, uses, or threatens to exhibit or use a firearm in a manner intended to cause alarm or personal injury to another
person or to damage school property in or on any property, including a parking lot, parking garage, or other parking area,
that is owned by a private or public school, or on a school bus being used to transport children to or from school-sponsored
activities of a private or public school.
HB 1586: Laser Pointer at a Plane
This bill is about 5 years behind the times. Do any kids even play with laser pointers anymore?
Sec. 42.14. ILLUMINATION OF AIRCRAFT BY INTENSE LIGHT. (a) A person commits an offense if:
		
(1) the person intentionally directs a light from a laser pointer or other light source at an aircraft; and
		
(2) the light has an intensity sufficient to impair the operator’s ability to control the aircraft.
(b) It is an affirmative defense to prosecution under this section that the actor was using the light to send an emergency
distress signal.
(c) An offense under this section is a Class C misdemeanor unless the intensity of the light impairs the operator’s ability to
control the aircraft, in which event the offense is a Class A misdemeanor.
HB 495: Assault on Emergency Services Personnel Is a Third Degree Felony
Under current law, assault causing bodily injury is a Class A misdemeanor, except that it is a third degree felony if it is
committed against certain individuals, including public servants. However, the definition of “public servant” does not clearly
include emergency services personnel who, in the course of their employment or as volunteers, respond to emergency
situations.
This bill fixes this oversight and defines “emergency services personnel” to include firefighters, emergency medical services
personnel as defined by Section 773.003, Health and Safety Code, and other individuals who, in the course and scope of
employment or as a volunteer, provide services for the benefit of the general public during emergency situations.
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(2) inside of or directly en route to a motor vehicle that is owned by the person or under the person’s
control.
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HB 2703: Interference with People in Radiation Suits
State and local public health officials carry out a variety of public duties required and authorized by state law. These duties
involve entering private businesses, homes, and property in order to conduct inspections and assessments, respond to citizen
complaints, issue penalties, carry out disease control, and abate nuisances. These professionals sometimes face hostile and
dangerous situations when performing their duties, yet current law does not provide any sort of prohibition on interfering
with these officials.
H.B. 2703 provides legal recourse in situations where citizens interfere with the duties of certain state and local officials by
making such interference an offense of law.
Section 38.15(a), Penal Code, is amended to read as follows:
(a) A person commits an offense if the person with criminal negligence interrupts, disrupts, impedes, or otherwise
interferes with:
		
(7) a person who:
			
(A) has responsibility for assessing, enacting, or enforcing public health, environmental,
radiation, or safety measures for the state or a county or municipality;
			
(B) is investigating a particular site as part of the person’s responsibilities under Paragraph (A);
			
(C) is acting in accordance with policies and procedures related to the safety and security of the
site described by Paragraph (B); and
			
(D) is performing a duty or exercising authority imposed or granted under the Agriculture Code,
Health and Safety Code, Occupations Code, or Water Code.
HB 1093: Funeral Disruption
During the 79th Legislature, 3rd Called Session, 2005, H.B. 97 was enacted to address situations in which individuals disrupted
the funerals of fallen soldiers. A radical activist group had launched a campaign claiming that the deaths of American
soldiers in Iraq were divine punishment for a country that harbors homosexuals. The protests have occurred throughout
Texas and across the country. Unfortunately, even after passage of this legislation, some radical activists continue to protest
military funerals.
H.B. 1093 increases the distance barrier for individuals picketing a funeral from 500 feet to 1,000 feet. The offense remains
a Class B misdemeanor.
HB 872: The Legislative Response to the Cave Murder of Travis County
HB 872 was passed in the midst of defendant’s upcoming trial for tampering with evidence. The bill amends Section 37.09
of the penal code by enhancing the punishment for altering, destroying or concealing a human corpse to a second degree
felony.
HB 71: Counterfeit Airbags
Transportation Code Sec. 547.614. defines a “counterfeit airbag” as an airbag that does not meet all applicable federal safety
regulations for an airbag designed to be installed in a vehicle of a particular make, model, and year.
The new offense is as follows:
A person commits an offense if the person:
(1) makes or sells a counterfeit airbag to be installed in a motor vehicle;
(2) intentionally alters an airbag that is not counterfeit in a manner that causes the airbag to not meet all applicable
federal safety regulations for an airbag designed to be installed in a vehicle of a particular make, model, and year;
(3) represents to another person that a counterfeit airbag installed in a motor vehicle is not counterfeit; or
(4) causes another person to violate Subsection (a-1) or Subdivision (1), (2), or (3) or assists a person in violating
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(c) An offense under this section is a felony of the third degree if it is shown on the trial of the offense that the defendant
has been previously convicted of an offense under this section.
(d) An offense under this section is a felony of the second degree if it is shown on the trial of the offense that as a result of
the offense an individual suffered bodily injury.
PUNISHMENT ENHANCEMENTS
HB 1887: Burglary of Vehicle – Enhancement and Mandatory Minimums
30.04 is amended to reflect the following enhancements:
-180 minimum confinement if one prior BOV
-SJF enhancement if two prior BOVs
However, Section 3 of the bill appears that this sentence can be probated:
Article 42.12(h) and Article 42.12(f ) now reads “the minimum period of community supervision under 30.04 punishable as
a Class A misdemeanor with a minimum term of confinement of six months is one year.”
SB 6: Online Solicitation Punishment Increases and Can Be Stacked
Increases penalty from online solicitation of a minor from SJF to 3rd degree felony, and if minor is younger than 14, which
is a 2nd degree felony. All offenses involving soliciting a minor to a meeting are now 2nd degree felonies. The punishment
for these offenses can now run consecutively under Penal Code Section 3.03.
HB 1766: Homebuilders’ Bill – 1 Theft Of Wiring Is a State Jail Felony
Carves out an exception of the standard theft value ladder under Penal Code Section 31.03(e) to make any theft of insulated
or noninsulated wire or cable that consists of at least 50 percent aluminum, bronze, or copper at state jail felony. If the value
is over $20,000 of wiring stolen, the punishment range reverts back to the standard value ladder.
HB 1767: Homebuilders’ Bill 2 - Enhancement To Address Metal Wire Criminal Mischief
Sets the penalty for criminal mischief as a third-degree felony if the property damaged, destroyed, or tampered with was:
•

•

“transportation communications equipment” (defined to include an official traffic-control sign, signal, or device erected
to direct the movement of road or rail traffic) or a “transportation communications device” (defined as any item
attached to transportation communications equipment, including insulated or non-insulated wire or cable that was
at least 50 percent aluminum, bronze, or copper and any tubing or conduit attached to the wire or cable); and
the amount of loss to tangible property was less than $100,000.

HB 1212: Enhancement For Intoxication Offense Involving Law Enforcement
Increases the penalty for intoxication assault from a third-degree felony to a second-degree felony if the offense were
committed against an on-duty peace officer, firefighter, or EMS worker.
Increases the penalty for intoxication manslaughter from a second-degree felony to a first-degree felony if the offense were
committed against an on-duty peace officer, firefighter, or EMS worker.
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Subsection (a-1) or Subdivision (1), (2), or (3).
		
(b) Except as provided by Subsections (c) and (d), an [An] offense under this section is a Class A misdemeanor.
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JUVENILE LAW
SB 103: Main TYC Reform Legislation
•
•
•
•
•
•
•
•
•
•
•
•

Prohibits misdemeanor offenders from being sent to TYC
Requires TYC to provide 300 hours of training to guards before they begin their duties at facilities and to maintain a
ratio at least 1 guard for every 12 youth committed to the facility.
Creates an appeals process for sentence extension orders.
Requires annual inspections of county juvenile facilities by local judges and the Texas Juvenile Probation
Commission.
Reimburses counties for certain expenditures associated with new procedures.
Requires TYC to establish a Special Prosecutor as well as an Office of Inspector General for the purpose of investigating
and prosecuting criminal acts among TYC youth, guards, and other TYC employees.
Establishes an independent ombudsman
Enhances criminal penalties for sexual offenses against TYC inmates
Prohibits TYC from assigning a child younger than 15 years of age to the same dormitory as a youth at least 17 years
of age.
Requires the Texas Rangers to make monthly unannounced visits to TYC facilities and to submit reports to the Texas
Sunset Commission for inclusion in TYC’s Sunset review evaluation.
Requires a chaplain be appointed for each TYC institution.
Mandates internal and external audits.

SB 563: What Could Have Helped To Prevent The TYC Scandal
Gives the attorney general concurrent jurisdiction to prosecute certain offenses involving state property and abuse of office
if the attorney general had the consent of the local prosecutor. Raises the current penalties for the offenses of violation of
the civil rights of a person in custody and improper sexual activity with a person in custody to a second degree felony if the
victim were a juvenile offender in a correctional facility financed primarily with state funds. This could have helped during
the recent scandal involving the lack of prosecution of crimes occurring in Texas Youth Commission facilities.
SB 8: High School Athletes and Steroid Testing
Amends Education Code, sec. 33.091 to require high school students who wished to participate in athletic activities sponsored
or sanctioned by the UIL to submit to random steroid testing.
HB 278: School Board Authority to Establish School Crimes
Changes the authority of a school board to establish criminal penalties for violations of district rules. Before HB 278, a
person who violated rules relating to the operation and parking of vehicles on school property established by school boards
committed a Class C Misdemeanor. Under that authority, some school districts chose to prosecute students for various
offenses unrelated to the operation of vehicles like gum chewing. Many municipal and justice courts were overloaded
prosecuting these offenses. As a result, HB 278 only allows districts to issue Class C Misdemeanors for violations of rules
relating to the operation and parking of vehicles on school property.
HB 3309: Allows Volunteers to Help with TYC
Amends the Human Resources Code to require the Texas Youth Commission (commission) to allow advocacy and support
groups for victims of sexual assault to provide information, support, and other services for children confined in commission
facilities in response to the TYC scandal.
HB 2532: School Expulsions
Provides that after an opportunity for a hearing, a school may expel a student and elect to place the student in an alternative
setting as provided by Subsection (a-1) of Section 37.0081 (as added by this Act) if the student is charged with engaging
in conduct defined as a felony offense in Title 5, Penal Code; or has been referred to a juvenile court for allegedly engaging
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This expulsion may occur regardless of the date on which the student’s conduct occurred, the location at which the conduct
occurred, whether the conduct occurred while the student was enrolled in the district, or whether the student has successfully
completed any court disposition requirements imposed in connection with the conduct.
SB 6: Notification To Schools About Students Who Register As Sex Offenders
Article 15.27 is amended to allow a superindent to inform a teacher about a student who is a registered sex offender if “the
employee needs to information for educational purposes or for the protection of the person informed or others.”
DA s have 24 hours to notify the superintendent when a juvenile is placed on probation or must register as a sex offender
and is returning to a district school. Similarly, probation officers and parole officers have 24 hours to notify the school when
a client on their caseload is returning to a school.
SB 6: Removal Of Sex Offenders From Regular Classroom
Section 37.303 of the Education Code is amended to place students who must register as a sex offender in an AEP for at
least one semester if they are on probation/supervision; if the student solely has to register then may stay in the regular
classroom if there is no threat to safety of other students or teachers, wouldn’t be detrimental to the educational process,
or is not in the best interest of the district’s students.
HOMELAND SECURITY
SB 11: Catch-All Homeland Security Bill
Makes changes to the structure of the state’s emergency management system, remove restrictions on the use of certain toll
road technology, expands wiretap authority, creates a state database for temporary vehicle tags, exempts certain discussions
about school security and emergency plans from open meetings requirements, and removes limitations on certain pipelines’
use of eminent domain.
In his press statement, Governor Perry touted the 79-page bill as doing the following:
• Creates the Border Security Council to advise the governor on how best to allocate border security funds along the
border. The governor appoints all members and the chair.
• Streamlines procedures for local government entities to engage in local mutual aid agreements. This includes defining the
role of emergency management directors, creating disaster districts, outlining the process for political subdivisions
to request and provide mutual aid assistance, and providing for the reimbursement of costs.
• Expands the Department of Public Safety Commission from 3 to 5 commissioners.
• Outlines provisions for amateur radio station license holders to participate in emergency management activities.
• Expands the use of wiretaps to include kidnapping, aggravated kidnapping, human trafficking and money laundering.
• Authorizes the Health and Human Services Commission to maintain a registry of certain immunization and medication
administered during a disaster.
• Enhances information that can be collected in the criminal street gang database.
• Requires the Governors Division of Emergency Management provide crisis management training to appointed public
officers whose job duties include emergency preparedness or response.
SB 1694: Medicare fraud
If Medicare fraud is committed under Penal Code Section 35A.02 Subsection (a)(11) (regarding the knowing obstruction
of an alleged unlawful act), or if it is shown on the trial of the offense that the amount of the payment or value of the benefit
described by the subsection cannot be reasonably ascertained, it jumps to a state jail felony.
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in delinquent conduct under Section 54.03, Family Code, for conduct defined as a felony offense in Title 5, Penal Code;
and the board or the board’s designee determines that the student’s presence in the regular classroom threatens the safety
of other students or teachers, will be detrimental to the educational process; or is not in the best interests of the district’s
students.
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APPEALS AND POST-CONVICTION
SB 909: Review of Deferred Adjudications
Amongst the many other things that SB 909 does, one provision allows for an adjudication of guilt hearing to be reviewed
by an appellate court in the same manner as a probation revocation hearing
SB 885: Appellate Courts Can View Your Client’s Criminal History
Authorizes state appellate courts to obtain criminal history record information that relates to a person who is an applicant
for employment with the court, a volunteer position with the court, or an appointment made by the court.
HB 1801: Giving Prosecutors Five Extra Days To File An Appeal
Amends Code of Criminal Procedure, sec. 44.01(d) to allow a prosecutor 20 days to file an appeal for an order, ruling, or
sentence issued in a criminal case.
HB 681: Forensic Testing
Amends Code of Criminal Procedure, art. 11.07, sec. 3 to allow a court to order additional forensic testing to resolve issues
of material fact regarding the legality of a defendant ’s confinement resulting from a felony judgment imposing a penalty
other than death.
RESTITUTION
HB 485: Police Restitution Collection Authority
Allow a law enforcement agency to collect restitution from a hot check writer if a peace officer of that agency executed a
warrant against the person charged with the offense.
HB 2151: Restitution Requirements for Juvenile and Adult Offenders
Mirrors restitution requirements for juvenile and adult offenders so that must either clean up your mess or pay restitution
for the damage.
Sec. 54.0481. RESTITUTION FOR DAMAGING PROPERTY WITH GRAFFITI. (a) A juvenile court, in a disposition
hearing under Section 54.04 regarding a child who has been adjudicated to have engaged in delinquent conduct that violates
Section 28.08, Penal Code:
(1) may order the child or a parent or other person responsible for the child’s support to make restitution by:
(A) reimbursing the owner of the property for the cost of restoring the property; or
(B) with the consent of the owner of the property, personally restoring the property by removing or painting over
any markings the child made; and
(2) if the child made markings on public property, a street sign, or an official traffic-control device in violation of Section
28.08, Penal Code, may order the child or a parent or other person responsible for the child’s support to:
A) make to the political subdivision that owns the public property or erected the street sign or official traffic-control
device restitution in an amount equal to the lesser of the cost to the political subdivision of replacing or restoring the
public property, street sign, or official traffic-control device; or
(B) with the consent of the political subdivision, restore the public property, street sign, or official traffic-control
device by removing or painting over any markings made by the child on the property, sign, or device.
REPORTS
HB 76: Statistical Database on Sexual Assaults
Current law requires the bureau of identification and records (bureau) within the Department of Public Safety (DPS) to
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H.B. 76 requires the bureau to collect information regarding sexual assault and defines the specific sexual assault data that
must be collected, including information about the offender and the offender’s relationship to the victim, any weapons used,
and any injuries sustained by the victim.
LICENSES
HB 1623: Reducing DWLI to Class C
Reduced Driving While License Invalid under 521.427 to a Class C misdemeanor as long as the person has never been
convicted before of a prior DWLI, and as long as the license was not previously suspended as the result of a DWI (which
under both circumstances, would make offense a Class B misdemeanor).
HB 1049: Driver’s License Suspension for Manslaughter Conviction
Amends the Transportation Code to require the automatic suspension of the driver’s license of a license holder upon final
conviction of vehicular manslaughter for a period of one year.
HB 2350: Limitations on TABC Licenses
Prohibits the TABC from issuing a license or permit to sell alcohol for any location for a period of three years to an applicant
who submitted a prior application that expired or was voluntarily surrendered before the applicant enters into a hearing
held on a protest involving allegations that the applicant was involved in prostitution, a shooting, stabbing, or other violent
act or an offense involving drugs.
NOTICE
SB 548: Notice of intent to Prosecute for Bad Check
Currently, the notice of intent to prosecute the issuer of a dishonored check must be sent by registered or certified mail,
with return receipt requested, or by telegram with report of delivery requested by the holder of the instrument. In recent
years, the cost of certified/registered mail has increased, compounding the financial losses of businesses that have had a
check returned for insufficient funds.
As proposed, S.B. 548 allows the holder of a dishonored check to notify the issuer of intent to prosecute by first-class mail,
with delivery evidenced by an affidavit of service. S.B. 548 also requires the issuer of a dishonored check to reimburse the
holder of a dishonored check for the cost of sending notice of intent to prosecute by registered or certified mail with return
receipt requested.
COUNSELING / SERVICES
SB 44: Accreditation for Battering Programs With TDCJ Accreditor
Creates an accreditation process for battering intervention and prevention programs and requires judges to refer defendants
in cases of family violence to a program accredited by the Texas Department of Criminal Justice.
CRIME VICTIMS
HB 963: Crime Victim Notification
Amends Code of Criminal Procedure, sec. 56.11 to require TDCJ or a local sheriff to notify a witness who testified against
the offender at the trial in which the offender was convicted when the offender was released, escaped, or transferred between
TDCJ and another law enforcement agency.
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collect certain information regarding offenses reported or known to have been committed in the state, including a statistical
breakdown of those offenses in which family violence was involved. However, no statewide sexual assault data is required
to be collected, and therefore, there is a lack of statewide statistics about sexual assault.
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TDCJ is required to set up a computerized database by March 1, 2008, to track offenders. This database would have to allow
Internet access to information by September 1, 2008, for victims and witnesses who were entitled to notice of offender
release, escape, or transfer.
HB 2210: Victims Can Get Copies of Offense Reports
Provides that upon request victims may obtain information contained in offense reports in cases of assault, aggravated
assault, sexual assault, terroristic threat and those offenses involving family violence.
SB 74: Confidentiality of Records
Allows for confidentially of identifying information regarding victims of family violence, sexual assault or stalking, including
the creation of an address confidentiality program. Provides a penalty of a Class C misdemeanor to those who knowingly
disclose identifying information subject to the confidentiality program.
DNA
HB 3295: Cleans Up Statute on Authority to Take DNA Samples; No Indefinite Prison Hold for Failure to Provide
a DNA Sample
The authority to collect DNA samples described by Section 411.150 was moved into Section 411.148 by H.B. 1068 in 2005.
Therefore, the repeal of Section 411.150 removes what is currently a redundant provision. This bill also reenacts Section
411.148, Texas Government Code, relating to mandatory DNA records, because the enactment of the provisions of both
H.B. 1068 and H.B. 1681 in 2005 resulted in the creation of two valid sections numbered 411.148.
Section 411.148, Government Code, as reenacted and amended by Chapters 1224 and 1245, Acts of the 79th Legislature,
Regular Session, 2005, is reenacted and amended to read as follows:
(f ) The Texas Department of Criminal Justice shall notify the director that an individual described by Subsection (a)(1)
(B) [(a)] is to be released from custody not earlier than the 120th day before the individual’s statutory release date and not
later than the 90th day before the individual’s statutory release date. An individual described by Subsection (a)(1)(B) may
not be held past the individual’s statutory release date if the individual fails or refuses to provide a DNA sample under this
section. The Texas Department of Criminal Justice may take lawful administrative action, including disciplinary action
resulting in the loss of good conduct time, against an individual described by Subsection (a)(1)(B) who refuses to provide a
sample under this section. In this subsection, “statutory release date” means the date on which an individual is discharged
from the individual’s controlling sentence.
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Finally, the pen register in Smith was able to disclose not only the phone numbers dialed but also the number of calls
made. There is no difference of constitutional magnitude between this aspect of the pen register and the government’s
monitoring here of the total volume of data transmitted to or from Alba’s account. Devices that obtain addressing
information also inevitably reveal the amount of information coming and going, and do not thereby breach the line
between mere addressing and more content-rich information.
We therefore hold that the computer surveillance techniques that Alba challenges are not Fourth Amendment searches.
However, our holding extends only to these particular techniques and does not imply that more intrusive techniques
or techniques that reveal more content information are also constitutionally identical to the use of a pen register.
In a footnote to the opinion, Judge Fisher makes it clear that the court’s opinion does not go to surveillance techniques that
would reveal uniform resource locators (URL’s):
[FN6] Surveillance techniques that enable the government to determine not only the IP addresses that a person accesses but also the uniform resource locators (“URL”) of the pages visited might be more constitutionally problematic.
A URL, unlike an IP address, identifies the particular document within a website that a person views and thus reveals
much more information about the person’s Internet activity. For instance, a surveillance technique that captures IP
addresses would show only that a person visited the New York Times’ website at http://www.nytimes.com, whereas
a technique that captures URLs would also divulge the particular articles the person viewed.
So, you ask, what is the importance — if any — of Forrester? Yes, I realize that it is a case from the 9th Circuit and that the
Supreme Court regularly reverses cases from that circuit. Electronic surveillance, though, is — and will continue to be — the
government’s new best friend. In any terrorism, pornography, money laundering or conspiracy case you can bet that government agents and prosecutors would love to know what’s inside a defendant’s or potential defendant’s computer. We can
anticipate that more cases with electronic surveillance issues will come out of the appellate courts — and that the government
will prevail in many of them.

Charles Balwin
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New members: September 1, 2006 — August 24, 2007
Affiliate Members
Jennifer Lynn Beebe, Longview
James T. Chao, Plano
Kathy Gantzer, Fairfield
Jack Greeson, Victoria
Gerald Jerry Orton, Montgomery
Distinguished Members
Edwin H. Canning, Waco
Investigator Members
Manuel Alfaro, III, San Antonio
Lisa Dorris, Alvin
Mark A. Gillespie, Cedar Park
Juan M. Gonzales, Amarillo
Todd J. Kurlander, Lubbock
Joe G. Martinez, Austin
Thomas Lee Swearingen, Brady
David W. Watson, Spicewood
Christian Wendenburg, Houston
Deborah F. Wright, Huntsville
Paralegal Members
Christina Bosley, Fort Worth
Tiffani P. Brooks, Fort Worth
Michelle Camara, San Antonio
Public Defender Members
Azalea Aleman, McAllen
Gerald Lee Black, Huntsville
Jose Luis Bravo, Edinburg
Julian Castaneda, Edinburg
Felix Castanon, El Paso
Patrick Wayne Cryer, Dallas
Michael A. Dominguez, Laredo
Stephen S. Duplantis, Dallas
Daniel Jay Eckstein, Dallas
Melissa Lynn Hagen, Del Rio
Leah M. Harbour, Dallas
Robert Hernandez, Dallas
Jo Ann Jacinto, El Paso
Chris Jones, Kaufman
Alma Lagarda, Houston
Manuel Enrique Martin, El Paso
James Gerard McDermott, del Rio
Gregory Thomas Neugebauer, Plano
Lance Nguyen, Houston
Darren J. Ralstin, Dallas
Michael Joseph Sandlin, Dallas
Pamela D. Segura-Muhammed, Dallas
Kathleen A. Walsh, Dallas
Lashica J. Walton-Barnes, Forney
Regular Members
Carol Stump, II, Mount Vernon
Ronald O. Voyles, II, Huntsville
Frederick D. Williams, II, Houston
John W. Biggins, III, Lewisville
Doyle R. Bunch, III, Dallas
Jim Sharon Bearden, Jr., Orange
William G. Delano, Jr., San Antonio
Luis Richard Garcia, Jr., San Antonio
Richard M. Marsh, Jr., Houston
Jimmy Ortiz, Jr., Houston
Sequoyah Perry, Jr., Lubbock
Robt E. Richardson, Jr., Sherman
George B. Tennant, Jr., Houston
John L. Venza, Jr., Sugar Land
Craig Anthony Washington, Sr., Houston
A Feliz Abalos, Odessa
James Abbott, Amarillo
Mary Connealy Acosta, Houston
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Ray Harris Adams, San Antonio
Marcos Adolfo Adrogue, Houston
Elizabeth Aguilar, Edinburg
Twana W. Allen, Dallas
Thomas L. Allensworth, Wichita Falls
Juan C. Alvarez, Mercedes
Manny Alvarez, Dallas
Elaine M. Alvevar, Houston
Roland C. Andrade, San Antonio
Michael D. Antalan, Houston
Meril Anthes, Austin
Alicia Ardoin, Corpus Christi
Kimberly D. Ashley, Fort Worth
Christopher F. Attig, Dallas
Virgil E. Bain, Waco
Kenneth Eric Baker, San Antonio
Kimberly A. Baker, Fort Worth
Scott Ball, Stephenville
Scott Ballard, Brenham
Christin Barnes, Waxahachie
Leslie Starr Barrows, Southlake
Karl Anthony Basile, San Antonio
Annie Shonai Basu, Houston
Paul Batrice, Austin
James S Beacham, Houston
Gene Raymond Beaty, Dallas
Teresa R. Beltran, El Paso
Barbara Bergman, Albuquerque
Hunter Biederman, Frisco
Albert A. Biel, El Paso
Monica P. Bishop, Waxahachie
John Lee Blagg, Brownwood
Amber Vazquez Bode, Austin
John Edward Bonilla, Corpus Christi
Erick A. Bovik, Austin
Ken Bower, Galveston
Leslie J. Boykin, Austin
Lara E. Bracamonte, Seguin
Scott Bradney, San Antonio
Chris R. Brasure, Edinburg
Mark E. Braswell, San Antonio
Lee Ann Breading, Denton
Alan Bristol, Corsicana
Ralph H. Brock, Lubbock
Frank N. Brown, Burnet
Paul M. Brown, Conroe
Alexander Bunin, Albany
Charles Joseph Burgess, Fort Worth
John Bush, Dallas
Priscilla T. Bush, Houston
Clinton M. Butler, Austin
Brett W. Cain, Granbury
Anthony P. Calisi, Dallas
David Patrick Callahan, Azle
Rob Campos, Mineola
Gabi S. Canales, Corpus Christi
Melissa Canales, McAllen
Jennifer M. Cates, Amarillo
Krista Chacona, Austin
Alberto E. Chaires, San Antonio
Stan Channell, Red Oak
Ira H. Chenkin, Houston
Daniel Patrick Clancy, Dallas
Tom Clark, New Braunfels
Philip Cline, Houston
Devin Coffey, Abilene
Hadley Cogan, Houston
Tim Cole, Bowie
Alexandra Colessides-Solis, Laredo
Joel Cook, Lubbock
Duane T. Corley, Conroe
Genaro Cortez, San Antonio

Dorian Claude Cotlar, Houston
Stephen Crane, Fort Worth
M Fox Curl, Houston
Pamela Dale, Anchorage
Joshua Paul Davis, Denton
Neal Davis, Houston
William De Haas, Lubbock
Maria E. Delgadillo, Laguna Vista
John R. DeVoss, Hurst
Dean A. Diachin, San Antonio
Shawn Dick, Georgetown
Linda B. Diers, La Grange
Frank Glenn Dobrovolny, Jacksonville
Earl C. Dobson, Denton
Scott Matthew Dolin, Austin
Cristina Catherine Doss, Rockwall
Tiffany Janette Dowling, Austin
Amanda G. Downing, Houston
Edward Downing, Austin
Melissa DuBose, Dallas
Evelyn J. Dubose-Simonton, Bridge City
James Ducote, League City
David M. Dudley, Los Angeles
Susan Bea Dumph, San Antonio
Chad A. Edgington, Eastland
Lydia Elizondo, McAllen
Kelly J. Ellis, San Angelo
James F. Epo, Houston
Michael Erfe, Lewisville
Mary Ann Espiritu, Austin
Daynah J. Fallwell, Floresville
Pamela Ferguson, Lubbock
Toria J. Finch, Austin
Dena Laura Fisher, Houston
Eric Flores, Corpus Christi
Craig Flory, Denton
Lonnie L. Foster, Sugar Land
Lisa L. Fountain, New Braunfels
Johnny Frausto, San Antonio
Cynthia Michelle Frederick, Houston
Charles B. Frye, Houston
John Stuart Fryer, Hallettsville
Carlo Garcia, San Antonio
Julia Garcia, San Antonio
M Teresa Garcia, San Antonio
Michael V. Garcia, Alice
Lon Garner, McKinney
G. Alex Garver, Uvalde
Cecilia Garza, San Antonio
Cynthia R. Garza, Dallas
Jeffrey R. Gilbert, Angleton
Atticus J. Gill, North Richland Hills
Lisa Darling Goddard-Gikas, Georgetown
Blaine M. Goins, Orange
Delia Gonzales, Dallas
Roland F. Gonzales, Dallas
Lori J Gooch, Houston
Stephanie Goodman, San Angelo
Jonathan R. Grammer, Austin
Andrew M. Graves, San Angelo
Jennifer Christine Gravley, Fort Worth
Greg Gray, Hurst
Scott Gray, Forney
Anthony Green, Keller
Dan Green, Austin
Scott Van Greenbaum, Houston
Lealand W. Greene, Snyder
Alison Johnston Grinter, Richardson
Eric Gruetzner, McKinney
Sarah M. Gunter, Lubbock
Scott Hacker, Longview
Daryle Wayne Hale, Richmond
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Daniel Montalvo, Dallas
Michael Montoya, Lubbock
Tiffany R. Mooney, Houston
Carl Anthony Moore, Houston
Christina A. Moore, Houston
Julie Moore, San Antonio
Rachel H. Moore, Fort Worth
Jaime Morales, McAllen
Michael Morris, New Braunfels
Derrick J. Morrison, Desoto
Terrell Mullins, Hallettsville
Manuel Munoz, Houston
Crystal Murray, Leander
Mekisha Walker Murray, Houston
Channing C. Neary, Austin
Henry K. Nguyen, Houston
Amy A. Nichols, El Paso
Darren Obenoskey, Waco
Danice L. Obregon, Corpus Christi
Michelle Ochoa, Corpus Christi
Diana Olvera, Houston
Charles C. Orsburn, Little Elm
Krishnamurti S. Ougrah, Houston
Bryan Patrick Owens, Dallas
Daphne L. Pattison, Houston
Marc A. Pederson, San Antonio
James L. Perez, Wharton
Suzanne K. Perkins, Tyler
Kenneth Peters, Houston
Brian Pollard, Waco
Vann Duerant Pressley, Bastrop
Craig M. Price, Denton
Tom L. Ragland, Waco
Rodney P. Ramsey, Waxahachie
Ronald Rangel, McAllen
James David Renforth, Fort Worth
Preston Robinson, Dallas
Adam Rodrigue, Corpus Christi
Alonzo T. Rodriguez, Corpus Christi
Cesar Santiago Rodriguez, Austin
Bonnie R. Rogers, Bellaire
Gary Alan Roth, Houston
Terrence A. Russell, Glen Rose
Dawn Salas, Austin
Brian W. Salvant, Fort Worth
Herman Dave Sanchez, New
Braunfels
Travis Sandoval, Lubbock
Daniel Santos, McAllen
Faheem Bady Sassin, Dallas
Paul Michael Schneider, Arlington
Shelby Erin Scott, Galveston
Patricia A Shackelford, Corpus
Christi
Brody Shanklin, Corinth
Kimberly Shanklin, Corinth
Jeff Sheets, Lubbock
Joseph Sheppard, Burleson
Leah Siegel, Plano
William Coty Siegert, College
Station
Samuel Silverman, Amarillo
Bryan L. Simmons, Texarkana
Patrick Simon, Dallas
Caroline A. Simone, Lewisville
Brian David Smith, San Antonio
David Smith, Austin
Ryan M. Smith, Belton
William Jefferson Smith, Houston
Tracy M. Sorensen, Huntsville
Tammi Starnes, Paris
Jimmy Stewart, San Angelo
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Brent R. Hardy, Boerne
Melissa Harper, Houston
Beth E. Hayes, Lewisville
Jenny Henley, Abilene
Theresa L. Henry, Houston
Aaron Alan Herbert, Garland
Virginia I. Hermosa, Austin
Eloy I. Hernandez, McAllen
Charles “Ernie” E. Hill, Houston
Joseph Hoelscher, San Antonio
Ruth Hughes-Deaton, Cypress
Mark S. Humphreys, Grand Prairie
George Dewayne Huston, Fort Worth
Luke Inman, Wellington
Bruce Isaacks, Denton
Sarah Ellis Iverson, Houston
Calvin C. Jackson, Houston
Cheryl L. Jaksa, Dallas
Adriaan T. Jansse, MD, JD, San Antonio
Patricia Ann Jay, San Antonio
Jean Geitz Jennings, San Antonio
Bernadette M. Johnlewis, Houston
Roger William Jones, Denton
Aneeta B. Kale, San Antonio
Douglas J. Kappmeyer, Seguin
Cecilia M. Keese, Grand Prairie
Kevin Oran Kelly, Fort Worth
Lowell Scott Kendall, San Antonio
Richard Lee King, Edinburg
Camille M. Knight, Dallas
Hope L. Knight, Huntsville
David S. Kohm, Arlington
Andrea M. Kolski, Conroe
Tommy Lafon, Houston
David A Lane, Denver
Joseph Larre, Gretna
Mark Lassiter, Irving
Judith Ann Laughlin, San Antonio
Todd A. Leffler, Houston
Lesile Paris Legrand, Kingwood
Michael A. Lehmann, Dallas
Ben D. Leonard, Fort Worth
Todd G. Lessert, San Antonio
Denton B. Lessman, Waco
Stephen R. Longoria, Katy
Jesus R. Lopez, Seguin
Nicole Lostracco, Nacogdoches
Paul B. Love, Houston
Scott Magee, Austin
Zachary Maloney, Houston
Mark Maltsberger, Huntsville
Julia Martin, El Paso
Rebeca C. Martinez, San Antonio
Elizabeth Mathews, Orange
Merrilie W. Maull, Tyler
Patrick R. Mccarty, Fort Worth
Dianna Lee McCoy, Amarillo
Erin McGrath, Dallas
Mark John Mckay, San Antonio
Dallas E McKibben, Amarillo
Jeff McKnight, Wichita Falls
Stephen McMains, Corpus Christi
Robert Todd Meador, Dallas
Beverly D. Melontree, Houston
Cynthia Mendoza, Lubbock
Brian Marcus Middleton, Houston
Felipe Millan, El Paso
Diana C Minella, San Antonio
Lisa M. Minjarez, Austin
Rand Mintzer, Houston
Karyn Missimer, Glendale
Richard D. Mock, Burnet

for the defense

Rosario Stornello, Houston
Philip C. Styles, Houston
Seth A. Sutton, Waco
Nathaniel Tarlow, Houston
Robert L. Taus, San Antonio
A. Alexzandra Taylor, Houston
Timothy E. Telge, Houston
David N. Thomas, San Antonio
Michael Threadgill, Houston
Spring R. Thummel, Waco
Jerry Wade Tidwell, Plano
Kristen O’Brien Tinajero, Dallas
Lisa Oanh Tran, Richmond
Marie Trefethern, Galveston
Meredith Troberman, Austin
Jose E. Troche, El Paso
Angie Trout, Lubbock
Maria Tu, Plano
Equator Lavette Turner, Houston
Robert H. Tuthill, Houston
Justin B. Underwood, El Paso
Mark I. Unger, San Antonio
Jane Vara, Houston
Paul Vasquez, San Antonio
Norma J. Vidal, San Antonio
Raymond Anthony Villareal, San Antonio
Dennis Jay Von Willer, Abilene
Desiree Voth, Frisco
Carey F. Walker, Fort Worth
Steve Wallace, Lubbock
M Monique Walters, Dallas
Kristi Ward, Lubbock
James Warner, San Antonio
Phillip Weaver, Whitney
Daniel P Webb, Granbury
Michael Wenk, San Marcos
Carolyn Wentland, San Antonio
James T. West, Amarillo
Michael F. White, Temple
Thomas White, Edinburg
Briar Lee Wilcox, Amarillo
Scott Wilkerson, Harker Heights
David Glenn Williams, The Woodlands
Rachel J. Williams, Conroe
Rudolph Robert Willmann, San Antonio
John Winter, San Antonio
William H. Wirskye, Dallas
Frank M. Wright, Denton
Craig Young, Kyle
Lindsey Young, San Antonio
Travis W. Young, Fort Worth
Wayne Young, San Antonio
Rose Zamora, New Braunfels
Richard E. Zayas, Brownsville
Tara Zehner, San Antonio
Tacie Zelhart, San Marcos
William Zorn, Sugar Land
Law Student Members
Francisco Aguayo, Houston
James O’leury Gutheinz, Houston
Stephanie Gutheinz, Houston
Rick Oliver, Round Rock
Chayah Saahene, Austin
Paul Walcutt, Austin
Joshua Zientek, Cypress
Voluntary Sustaining Members
David Matthew Freeman, Houston
Thomas Hosty, Oklahoma City
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Cause No. __________
STATE OF TEXAS					
							
V.							
							
***							

§		
§
§		
§
§

IN THE _______________ COURT
COURT DESIGNATION
_______________ COUNTY, TEXAS

MOTION IN LIMINE NO. ___
(OTHER PROCEEDINGS)
TO THE HONORABLE JUDGE OF SAID COURT:
COMES NOW ***, the Defendant in the above styled and numbered cause and respectfully requests
this honorable Court to instruct the prosecution not to mention, allude to, or refer to, directly or indirectly,
during any stage of this trial, including but not limited to the voir dire examination, opening statements,
and the direct and cross-examination of any witness, the fact that the Defendant herein is or may have
been involved in another legal proceeding arising from the same facts of this case or the result, orders or
judgment resulting from that case, until such time as a hearing has been conducted out of the hearing of
the jury to determine the admissibility of any such testimony.

The Defendant further requests that this Court instruct the prosecution to advise the Court prior
to eliciting any such testimony in order for the Court to excuse the jury and conduct a hearing outside the
presence of the jury, without the necessity of counsel for the Defendant having to object to said testimony
and request that the hearing be held outside the presence of the jury.

(If needed insert facts relevant to your case and use rules of evidence such as 403 to bolster your
motion.)

M

WHEREFORE, PREMISES CONSIDERED, the Defendant respectfully prays that the

honorable Court will grant this his/her Motion In Limine No. ___.
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for the defense

:: motion of the month

Respectfully Submitted,
____________________________________
Attorney Name
State Bar Number
Address
City, State, Zip
Phone
Fax
Attorney for Defendant
***

CERTIFICATE OF SERVICE
This is to certify that a true and correct copy of the foregoing Motion in Limine No. ___ (Other Proceedings)
was served upon the attorney for the State on ________________________, 200___.
____________________________________
Attorney for Defendant

M
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Cause No. __________
STATE OF TEXAS					
							
V.							
							
***							

§		
§
§		
§
§

IN THE _______________ COURT
COURT DESIGNATION
_______________ COUNTY, TEXAS

ORDER
On this the _____ day of __________________, 200___, came on to be heard the Defendant’s Motion In
Limine No. ___ (Other Proceedings) and the same is hereby GRANTED. The prosecution is ordered to
advise the Court prior to eliciting any testimony that the Defendant herein is or may have been involved in
another legal proceeding arising from the same facts as this case or the result, orders or judgment resulting
from that case, until such time as a hearing is conducted outside the presence of the jury to determine the
admissibility of such testimony.

SIGNED this _____ day of ________________________, 200___.
____________________________________
JUDGE PRESIDING

M
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8th Annual George Roland Memorial Scholarship
The 8th Annual George Roland Memorial Scholarship was presented by the Roland family and the Collin
County Criminal Defense Lawyers’ Association in memory of George Roland, a charter member and the
founding president of the 3CDLA.    George was also an active member of TCDLA, where he served on
the Board of Directors, was a TCDLEI Fellow, served on the Education Committee, and was the recipient
of the 1994 Presidential Award.   The scholarship, in the
amount of $2,000.00, is awarded to a Collin County senior
who plans to pursue a career in law.   This year’s recipient
is Alaa Al-Barghuthi, from Plano Senior High School. She
is the daughter of Ash and Robin Al-Barghuthi. Alaa will
attend SMU this fall.
In the picture, from left to right, are:   Ron Danforth,
Treasurer of the 3CDLA; Alaa Al-Barghuthi, scholarship
recipient; Sharon Roland, chairperson of the George
Roland Memorial Scholarship; and Pam Lakatos,
President of 3CDLA.

Restoration to Competency Under SB 867
(Amends 46B Incompetency to Stand Trial, TCCP)

Friday, November 9, 2007
8am - 5pm
CLE 8 credits, 3 ethics
Austin State Hospital
Canteen Conference Rooms
4100 Guadalupe St. Austin, Texas 78751
Manual and lunch paid by Capacity FOR JUSTICE, INC.(C4J)
Fee:$ 260; after Wednesday,10-25 add $50 late fee
For more info e-mail ghearon@capacityforjustice.org
(v) 512-440-0025 (f) 512-327-2501
www.capacityforjustice.org
Reserve @ Courtyard by Marriott Austin Central
(v) 512-458-2340:(f) 512 458-8522:
C4J rooms @ $85 up to Wed 10-25 @ $85
CME,CEU,CNE,SW&CHES 7.5 credits, 2 ethics
marketing for Restoration to Competency under SB867

september 2007

September 2007

Significant Decisions Report

SUPREME COURT
Cert to 10th Circuit – Reversed/remanded
Denial of medical treatment violated Eighth Amendment
Erickson v. Pardus, __U.S.__, 127 S.Ct. 2197, 167 L.Ed.2d 1081 (2007); Opinion: Per
curiam

:: Cynthia Hampton

:: Tim Crooks

Erickson was incarcerated in the state of Colorado and was simultaneously undergoing
treatment for his Hepatitis C, which required the prison officials to provide him with
syringes for self-injection of his medicine. Upon discovery that one of Petitioner’s
syringes was missing, prison officials searched the area and located the syringe which was
apparently fashioned for illegal drug use. Resulting from this discovery, prison officials
discontinued the treatment. Petitioner argues that his Eighth Amendment rights to be
free from wanton infliction of pain resulting from officials’ indifference to his condition
were violated. The prison officials argue in disbelief of petitioner’s claim that he was not
using drugs with the syringe; that his conduct was a violation of the Colorado Code of
Penal Discipline for possession of illegal drug paraphernalia. The Colorado federal district
court dismissed Petitioner’s complaint and the 10th Circuit affirmed the dismissal.
Held: Petitioner’s accusation that prison officials had wrongfully withheld treatment
for Hepatitis C after they determined he was using needles for drugs is a claim for
which relief may be sought. Because Petitioner filed his complaint pro se, the pleading
was more liberally construed than those applied to lawyers, and thus procedural errors
pointed to by opposing counsel were not held to as high of standard. This being the
case, the Supreme Court in granting certiorari, considered whether the withholding
of Petitioner’s medical treatment was causing any substantial harm that could be lifethreatening. Because there is factual indication that Petitioner is still in need of treatment,
the Supreme Court reversed the decision of the court below and remanded the case for
further proceedings.
Cert. to 9th Circuit – Reversed
Reviewing court must defer to trial court’s ruling excusing juror where guidelines are
followed
Uttecht v. Brown, __U.S.__, 127 S.Ct. 2218, 167 L.Ed.2d 1014 (2007); Opinion: Kennedy
(5-4)
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Held: Trial court acted within its discretion in granting the
states motion to excuse prospective Juror Z. The Supreme
Court reversed, holding the trial court did not err in finding
that Juror Z was substantially impaired. Courts reviewing
claims of juror selection error owe deference to the trial
court. The Court’s precedent has established four principles
for jury selection. First, a defendant has a right to an impartial
jury that has not been tilted in favor of capital punishment.
Second, the state has a strong interest in selecting jurors who
are able to apply capital punishment within the framework
of state law. Third, a juror who has a substantially impaired
ability to impose capital punishment within state law can be
excused for cause, but cannot be excused without substantial
impairment. Fourth, the trial court makes a judgment as to
whether removing a juror would vindicate a state’s interest
without violating a defendant’s rights, based on the demeanor
of the juror. Here the trial court acted within the principles
in its decision to excuse Juror Z.
Cert. to 9th Circuit – Affirmed
Ninth Circuit used correct standard in assessing prejudicial
impact of constitutional error
Fry v. Pliler, __U.S.__, 127 S.Ct. 2321, 168 L.Ed.2d 16 (2007);
Opinion: Scalia (9-0)
Fry was convicted in two 1992 murders after two previous
hung juries. During the trial he tried to introduce testimony
that included overheard conversation by another party
claiming to have committed a homicide similar to that of
the victims, in order to attribute the murders to one or
more other persons. The trial court excluded the testimony
after ruling the defense had not provided sufficient evidence
to link the incidents described by the third party to the
murders for which Fry was charged. The California Court of
Appeals affirmed, holding the trial court had not abused its
discretion in excluding the evidence, and the Supreme Court
of California denied discretionary review. Petitioner then
appealed to the District Court under a due process claim. A
Magistrate Judge determined there was insufficient evidence
showing that the improper exclusion of the testimony had
a substantially injurious effect and the 9th Circuit affirmed
this decision. Supreme Court granted certiorari to decide the
appropriate standard of review when a constitutional error
in a state court trial is recognized by a federal court.
Held: A court must assess the prejudicial impact of
constitutional error in a state court criminal trial under

the “substantial and injurious effect” standard. The Court
decided the correct standard to apply is a “substantial and
injurious effect” rather than evaluating the harmlessness of
the error for “harmlessness beyond a reasonable doubt.” The
9th Circuit’s decision was affirmed because the standard it
applied was that of a “substantial and injurious effect”.
Cert to 6th Circuit – Affirmed
Appellate rules are jurisdictional: appeal barred by late
filing
Bowles v. Russell, __U.S.__, 127 S.Ct. 2360, 168 L.Ed.2d 96
(2007); Opinion: Thomas (5-4)
Upon conviction of murder, Bowles filed a federal habeas
corpus application in district court. After its denial he failed
to file an appeal with the District Court within 30 days. The
Federal Rules of Appellate Procedure allow an appellant to
file a motion for a 14-day extension and the district court
granted a 17-day extension. On appeal, the Sixth Circuit
denied Bowles original motion holding that the 14-day limit
is mandatory and cannot be extended.
Held: Failure to file an appeal within the time period
prescribed in statute by Congress deprives the Circuit
Court of jurisdiction. On cert Bowles argued he had relied
on the court’s order and should be allowed to appeal the writ
denial due to unique circumstances. The Court rejected his
argument, reasoning that because Congress passed statutes
prescribing the time limits for appeal, it is a jurisdictional
issue and once the time limit has passed, the courts no
longer have jurisdiction over the issue. Furthermore, the
court has routinely treated time limits in the Federal Rules as
jurisdictional, including the same rule governing this issue, so
past precedent requires treating this case the same. The Court
also overrules cases which create any “unique circumstances”
exception to the rules.
Cert . to California Supreme Court – Vacated/
Remanded
Passengers are seized when officers pull over a car.
Brendlin v. California, __U.S.__, 127 S.Ct. 2400; 168 L.Ed.2d
132 (2007); Opinion: Souter (9-0)
Officers stopped a vehicle with an expired registration and
recognized and later identified the passenger as petitioner
Brendlin. The car that was stopped had an expired
registration but a valid permit was on display indicating that
the vehicle was being operated lawfully. Because Brendlin
was in violation of his parole, he was apprehended. Officers
searched the vehicle, and uncovered methamphetamine,
among other things. When Brendlin raised challenges to
the constitutionality of the traffic stop, the State Supreme
Court held that passengers in vehicles no not have the same
status as drivers in traffic stops when Fourth Amendment
issues are raised.
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A Washington jury convicted Brown of capital murder and
sentenced him to death. The state appellate court affirmed
the sentence and the federal district court denied his habeas
petition. The 9th Circuit reversed, holding the trial court had
violated Brown’s Sixth and Fourteenth Amendment rights
by excusing a potential juror for cause and remanded for a
new sentencing trial.

for the defense
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september 2007

Held: The right to challenge the constitutionality of a
traffic stop extends to the passengers of the vehicle in
question. The Supreme Court ruled that no reasonable
passenger in a traffic stop would believe that s/he was free
to “terminate the encounter” with the officer, thus rendering
passengers “seized” in the same way that the driver is in
a traffic stop for purposes of the Fourth Amendment.
Judgment is therefore vacated and case is remanded for
further proceedings.
Cert to. 4th Circuit – Affirmed
Reasonableness of a sentence is the determining factor for
the appellate court to consider
Rita v. United States, __U.S.__, 127 S.Ct. 2456, 168 L.Ed.2d
203 (2007); Opinion: Breyer
Rita was convicted of lying to a federal grand jury during
the course of an investigation of a gun company. He sought
a sentence lower than the recommended Federal Guidelines
range of 33 to 41 months based on his physical condition,
likely vulnerability in prison, and military experience. The
judge concluded that the appropriate sentence was 33
months, the bottom of the Guidelines range. In affirming,
the 4th Circuit observed that a sentence imposed within
a properly calculated Guidelines range is presumptively
reasonable.
Held: The Court of appeals did not err in upholding Rita’s
sentence. A court of appeals may apply a presumption
of reasonableness to a district court sentence within the
Guidelines. Such a presumption is not binding. Even if the
presumption increases the likelihood that the judge, not the
jury, will find “sentencing facts,” it does not violate the Sixth
Amendment. The District Court properly analyzed the
relevant sentencing factors, and given the record, its ultimate
sentence was reasonable. Fourth Circuit, after applying
the presumption, was legally correct in holding that Rita’s
sentence was not “unreasonable.” Like the District Court
and the 4th Circuit, this Court simply cannot say that Rita’s
special circumstances — his health, fear of retaliation, and
military record — are special enough, in light of §3553(a),
to require a sentence lower than the one the Guidelines
provide. Rita’s argument that the Guidelines sentence
is not reasonable under §3553(a) because it expressly
declines to consider various personal characteristics, such
as his physical condition, employment record, and military
service, was not raised below and will not be considered
here. Judgment is therefore affirmed.
Cert to 5th Circuit – Reversed/remanded
Appellant was denied his Eighth and Fourteenth Amendment
right to prove his mental incompetence to be executed
Panetti v. Quarterman, __U.S.__, 127 S.Ct. 2842, 168 L.Ed.2d
662 (2007)
Opinion: Kennedy (5-0)
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Petitioner Scott Panetti, whose schizophrenia was well
documented prior to trial, was allowed to represent himself
at trial for killing his in-laws. He was convicted of capital
murder and sentenced to death. After being poured out
in state court, his first federal petition for writ of habeas
corpus was rejected by the District Court, 5th Circuit
and the Supreme Court. Panetti did not argue that he was
incompetent to be executed because of mental illness. After
an execution date was set, Panetti filed a subsequent writ
claiming that due to mental illness he was incompetent to
be executed. The District Court stayed the execution to
allow the state court time to consider evidence of his mental
incompetence. Not surprisingly, the state court found Panetti
competent, and CCA concurred. After holding a hearing the
District Court found the state court’s compliance with Texas
law constitutionally inadequate. However, upon review of
his claim the District Court found Panetti competent and
the 5th Circuit affirmed. Purportedly relying on Ford v.
Wainwright, the 5th Circuit held Panetti need only be aware
of his impending execution, and the state’s reason for killing
him. Supremes granted cert to address whether, in order to
be competent to be executed a person must have not only
a factual but a rational understanding of the reason for his
execution.
Held: The state court failed to provide Panetti the
procedures guaranteed under the constitution. Once
a prisoner has made a substantial threshold showing of
incompetence the Eighth and Fourteenth Amendments
allow him a fair hearing and the basic requirements of due
process. The basic requirements include the right to submit
evidence from his counsel and experts that may differ
from the state’s experts. Panetti made a sufficient showing
that he was incompetent but the state court determined
him competent without a hearing or opportunity for
him to present his own expert testimony. The 5th Circuit
applied an improperly restrictive test to Panetti’s claim of
incompetence. The Court also rejected the state’s assertion
that Panetti could not bring this argument on a subsequent
writ because he could have brought it on his first go-around.
That would not be a reasonable interpretation of AEDPA
because this particular claim is not ripe until the inmate is
about to be executed. While it is true every inmate could
bring the claim on his first writ, such a rule would encourage
frivolous writs. Judgment is reversed and remanded to the
District Court for resolution.
FIFTH CIRCUIT
Kiddy porn warrant was sufficient even though it involved
multi-unit dwelling
United States v. Perez, 484 F.3d 735 (5th Cir. 2007)
Warrant allowing search of residence for child pornography
was supported by probable cause; even though it was possible

VOICE

Scars held not prejudicial in Mexican Mafia members’
prosecution; Booker allows sentencing based on
acquittal
United States v. Valles, 484 F.3d 745 (5th Cir. 2007)
(1) In prosecution of Texas Mexican Mafia members
for various drug — and firearms-related crimes, district court
did not abuse its discretion in refusing to grant a mistrial
after one government witness showed the jury his scars from
gunshot wounds allegedly inflicted by one of the defendants;
the demonstration of the scars was done autonomously by
the witness, on recross-examination by the defense, and was
not elicited by the government; moreover, the district court
quickly and authoritatively took command of the situation, by
expelling the witness from the courtroom, striking his entire
testimony, admonishing the prosecution, and, in the jury
charge, again instructing the jury that it could not consider
any of the witness’s testimony; the showing of the scars was
not so prejudicial that it could not be cured by these actions
on the part of the district court.
(2) Even though jury concluded that it could not find
beyond a reasonable doubt that one defendant intentionally
or knowingly killed one victim, the district court did not
clearly err in so finding, by a preponderance of the evidence,
for purposes of sentencing defendant under the Guidelines;
even after United States v. Booker, 543 U.S. 220 (2005), a
district court may sentence a defendant based on facts of
which a defendant was acquitted by a jury, so long as the
conduct of which the defendant is acquitted has been proved
by a preponderance of the evidence.

Variance between pleading and proof did not require
reversal
United States v. Mitchell, 484 F.3d 762 (5th Cir. 2007)
There was a variance between the language of Count Two of
the indictment (which charged defendants with a violation of
18 U.S.C. §924(c)(1) by possessing firearms in furtherance of
possession of crack cocaine with intent to distribute) and the
evidence presented at trial (which showed only possession
of firearms in furtherance of attempted possession of crack
cocaine with intent to distribute); nevertheless, this variance
did not prejudice defendants’ rights and hence did not require
reversal; Fed. R. Crim. P. 31(c) permits conviction of a lesser
included offense of the charged offense even though the lesser
offense was not charged in the indictment; because attempt is
a lesser included offense of the substantive crime, the crime
proved at trial was a lesser included offense of that charged in
the indictment; accordingly, the 5th Circuit simply modified
the judgments to reflect conviction of the lesser offense and
then affirmed the judgments as so modified.
Abuse of discretion in admission of evidence required
resentencing
United States v. Jones, 484 F.3d 783 (5th Cir. 2007)
In prosecution of defendant for possession of a firearm by a
previously convicted felon (in violation of 18 U.S.C. §922(g)
(1), the district court abused its discretion and reversibly
erred in admitting, under Fed. R. Evid. 404(b), evidence
that defendant had previously been convicted of a federal
felon-in-possession offense; although the evidence was
admitted to show defendant’s intent to possess the firearm,
intent is relevant only to constructive possession, and is
not an element of actual possession under §922(g); because
defendant was prosecuted exclusively on a theory of actual
possession, the evidence of his prior crime was not relevant;
accordingly, the 5th Circuit vacated the conviction and
remanded for further proceedings; furthermore, even though
there was no independent error in defendant’s supervised
release sentence (which was the statutory maximum sentence
of two years’ imprisonment, despite an advisory Guideline
range of 6 to 12 months), the 5th Circuit nevertheless vacated
that sentence and remanded for resentencing in light of the
vacatur of the conviction for the new offense.
Retarded inmate’s subsequent writ raising Atkins
complaint was time-barred under AEDPA
In re Lewis, 484 F.3d 793 (5th Cir. 2007)
Fifth Circuit denied Texas death-sentenced inmate
authorization, under 28 U.S.C. §2244, to file a successive
application for a writ of habeas corpus in the district court,
in order to raise a claim that his execution would violate the
Eighth Amendment under Atkins v. Virginia, 536 U.S. 304
(2002) (holding that the Eighth Amendment prohibits the
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that the transmissions of child pornography giving rise to
the warrant originated outside of the residence to which
the transmissions’ corresponding IP address was assigned,
it remained likely that the source of the transmissions was
inside the residence; nor did the executing police officers’
discovery that the residence consisted of three separate
occupancy units spoil the warrant; although the general rule
is that a warrant authorizing the search of an undisclosed
multi-unit dwelling is invalid, that rule does not apply
where, as here, the police officers reasonably believed that
the dwelling had only one resident at the time the warrant
was issued; the 5th Circuit seemed to suggest that the better
practice, upon discovery that a building has more than one
occupancy unit, is to return to the issuing magistrate for
a determination whether there is still probable cause in
light of this new information; nevertheless, here, the new
information did not spoil the warrant; because the IP address
in question was registered to defendant and because the two
other individuals living in defendant’s house maintained
separate residences, there was still a fair probability — and
thus probable cause to believe — that defendant was the party
responsible for the transmissions.
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execution of the mentally retarded); the inmate’s application
was time-barred under the AEDPA, and his excuses for
the untimely filing (withdrawal of federal habeas counsel,
inadequate preparation time for his subsequent pro bono
counsel, and the Texas “two-forum rule”) did not constitute
the sort of “rare and exceptional circumstances” that would
justify equitable tolling of the limitations period.
Below guideline sentence held unreasonable – sentence
vacated
United States v. Sanchez, 484 F.3d 803 (5th Cir. 2007)
In prosecution of defendant convicted of conspiracy to
transport undocumented aliens, non-Guideline sentence
of 33 months — 42 percent below the Guideline range of
57-71 months ultimately found by the district court — was
unreasonable where (1) the sentence was based on clearly
erroneous factual determinations, (2) the district court
improperly considered the fact that defendant could not have
foreseen 19 deaths, when in fact she was held accountable only
for one, (3) the district court failed to give sufficient weight to
“the history and characteristics of the defendant,” 18 U.S.C.
§3553(a)(1), by treating her as a first-time offender, when the
PSR demonstrated that she had smuggled aliens before, and
(4) the district court failed to consider whether the 42 percent
variance in this case was creating an unwarranted disparity
with the sentences of similar offenders convicted of similar
crimes; accordingly, the 5th Circuit vacated the sentence and
remanded for resentencing.
Tennessee aggravated assault is a “crime of violence”
despite different definition of “reckless”
United States v. Mungia-Portillo, 484 F.3d 813 (5th Cir.
2007)
Defendant’s prior conviction for aggravated assault under
Tenn. Code §39-13-102 (1991) qualified as “aggravated
assault,” and hence was a “crime of violence,” under USSG
§2; the fact that, in its statute, Tennessee defined the term
“reckless” differently from the Model Penal Code was not
sufficient to take the Tennessee offense outside the core
definition of “aggravated assault” under §2L1.2.
No plain error in 46-month sentence even though advisory
guideline for offense was 4-10 months
United States v. Hernandez-Martinez, 485 F.3d 270 (5th Cir.
2007)
Defendant failed to establish that the 46-month prison
sentence (compared with an advisory Guideline range of
4-10 months’ imprisonment) imposed upon revocation of
his supervised release in a drug case was plain error; even
if it would have been error for the district court to base the
revocation sentence on its displeasure over the government’s
failure to prosecute defendant for a new illegal reentry
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offense (the basis for the revocation of defendant’s supervised
release), it was not evident that this was the reason for the
46-month sentence; it was equally or more plausible that
the court based the sentence on the fact that defendant had
received a significant downward departure in his original
sentence in the drug case; any error was therefore not plain;
along the way, the 5th Circuit once more pretermitted the
question whether supervised release revocation sentences
should be reviewed for “reasonableness” under Booker,
or“plain unreasonableness,” as before Booker; while not
deciding the question, the 5th Circuit hinted that the “plainly
unreasonable” standard should continue to govern.
Multiplicative sentence vacated
United States v. Buchanan, 485 F.3d 274 (5th Cir. 2007)
On the record in this case, the government failed to allege
or prove that defendant had engaged in more than one
transaction in violation of 18 U.S.C. §2252(a)(2) & (b)(1)
(criminalizing the receipt and attempted receipt of child
pornography); the four counts charging such violations
were therefore multiplicitous; accordingly, the 5th Circuit
vacated those four convictions with instructions that the
district court should reinstate a single count and resentence
defendant on that count. (Judge Benavides filed a concurring
opinion, noting the fact-specific nature of multiplicity
inquiries in Internet crimes and highlighting that the finding
of multiplicity was a function of the government’s failure to
prove that defendant took more than one action to receive
the four images at issue.)
Sentence again remanded for resentencing after district
court found prejudice
United States v. Arnold, 485 F.3d 290 (5th Cir. 2007)
Finding a statutory citation error in the government’s pretrial
penalty enhancement notice (filed pursuant to 21 U.S.C.
§851), which error was not corrected by the government until
after defendant’s conviction, the 5th Circuit had previously
remanded to the district court for a finding as to whether
the defendant had been prejudiced by the error, see United
States v. Arnold, 467 F.3d 880, 888 (5th Cir. 2006); on remand,
the district court found that, regardless of who had the
burden, it was clear (1) that defendant was not adequately
notified of the possibility of a mandatory life sentence and
(2) that defendant was prejudiced because, without notice
of the mandatory enhancement, he did not have adequate
information to decide whether to enter a plea or go to trial;
based on the district court’s finding of prejudice, the 5th
Circuit vacated the mandatory life sentence on Count One
and remanded the case for resentencing.
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District court reversibly erred in characterizing defendant’s
prior Florida conviction for burglary under Fla. Stat.
§810.02(3) (1995) as “burglary of a dwelling” and hence a
“crime of violence” for purposes of USSG §2L1.2(b)(1)(A)(ii)
because, on this record, defendant could have been convicted
of merely entering a dwelling’s curtilage; accordingly,
the 5th Circuit vacated the sentence and remanded for
resentencing.
16-level enhancement was OK
United States v. Iniguez-Barba, 485 F.3d 790 (5th Cir. 2007)
District court did not err in applying a sixteen-level “crime
of violence” sentencing enhancement to defendant under
USSG §2L1.2, because defendant’s prior New York conviction
for second-degree kidnapping fell within the generic,
contemporary meaning of “kidnapping,” an enumerated
“crime of violence in the commentary to USSG §2L1.2.
No abuse of discretion when judge refused to recuse
himself or hold hearing on new trial motion
United States v. Scroggins, 485 F.3d 824 (5th Cir. 2007)
(1) District judge did not abuse his discretion
in denying defendant’s motion to recuse him based on
allegations that the judge’s law clerk had told defense counsel
that, on resentencing, the judge intended to impose the same
sentence and had asked if the defendant was interested in
waiving his presence at resentencing; these facts did not
demonstrate bias and impartiality that were personal — as
opposed to judicial — in nature.
(2) District court did not err in failing to hold a
hearing on defendant’s new trial motion (which the district
court had been ordered to reconsider in a previous 5th Circuit
opinion) before ruling on that motion, where defendant
had not requested a hearing and where, even in the motion
to reconsider the denial of the motion, defendant did not
produce evidence suggesting a hearing was necessary or
attempt to refute the district court’s basis for denying the
motion; on the merits, the district court did not abuse its
discretion in denying the motion for a new trial “in the
interest of justice,” Fed. R. Crim. P. 33(a), where the district
court found that the testimony of two missing defense
witnesses was not sufficiently credible so as to make the
totality of the evidence preponderate heavily against the
verdict.
No suppression permitted for pen-trap statute violation
United States v. German, 486 F.3d 849, (5th Cir. 2007)

Suppression of the evidence is not a permissible remedy for
a statutory violation of the pen-trap statute, 18 U.S.C. §3122,
where (unlike the wire-tap statute, see 18 U.S.C. §§2515,
2518(10)(a)) Congress did not specifically provide for an
exclusionary remedy, but rather chose to sanction knowing
violations by fines and imprisonment.
Motion to suppress should have been granted – case
reversed
United States v. Martinez, 486 F.3d 855, 2007 (5th Cir.
2007)
District court reversibly erred in denying defendant’s motion
to suppress the firearms that formed the basis for his felonin-possession conviction; defendant’s Fourth Amendment
rights were violated when the police conducted a stop of
his vehicle for purposes of investigating another crime; the
tip of an informant as to whom the government failed to
adduce any evidence of his reliability, credibility, or past
track record did not supply reasonable suspicion for a stop
where the only information corroborated from the tip was
innocent information as to defendant’s identity and location;
moreover, the defendant’s companion’s consent to search
did not break the causal link between the constitutional
violation and the discovery of the firearms; accordingly, the
5th Circuit reversed the district court’s denial of the motion
to suppress, vacated the defendant’s conviction and sentence,
and remanded for further proceedings.
COURT OF CRIMINAL APPEALS
PDR Opinions
State’s PDR from – Reversed
Appellant’s failure to prove counsel’s incompetence was not
strategic trashes his claim.
Mata v. State, 226 S.W.3d 425 (Tex.Crim.App. 2007):
Opinion: Womack;
Appellant was convicted of killing the victim by stabbing him
repeatedly with a screwdriver and a knife. During punishment
his attorney failed to object to the court’s erroneous parole
law charge and the prosecutor’s closing argument stating that
Appellant was entitled to good time. COA reversed, finding
counsel ineffective for these two errors. Mata v. State, 141
S.W.3d 858 (Tex. App. – Corpus Christi 2004). PDR was
granted to determine whether this ruling was correct.
Held: COA’s ruling that Appellant received ineffective
assistance of counsel during the punishment phase of
his trial is not supported by the record as preserved for
appeal. Although COA found there to be no conceivable
reason for trial counsel to have failed to object to the state’s
improper argument, the fact remains that the appellate
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Florida burglary was not a “crime of violence”
United States v. Gomez-Guerra, 485 F.3d 301 (5th Cir.
2007)
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record is still silent as to why trial counsel failed to so object.
Therefore, Appellant has failed to rebut the presumption that
trial counsel’s decision was in some way — be it conceivable
or not — reasonable. The presumption that trial counsel’s
performance was reasonably based in sound trial strategy,
coupled with the absence of any supporting evidence in the
record of unreasonableness, compels a reviewing court to
consider ways in which trial counsel’s actions were within
the bounds of professional norms. Appellant has not shown
that his trial counsel’s actions at the punishment phase to be
so outrageous that no reasonable competent trial attorney
would have done likewise. Appellant has failed to rebut the
presumption that his trial counsel’s actions were part of
some sound trial strategy. Since the first prong of Strickland
standard has clearly not been met, CCA says it need not
address the second prong. Judgment is reversed and case is
remanded for consideration of the appellant’s other points
of error.
[*** Editor’s Note: Here is another example of the Appellant
raising an ineffectiveness claim on direct appeal, actually
winning in the COA, and then being poured out on a state’s
PDR for not having evidence in the record to show his
attorney’s failure — no matter how egregious — was not
strategic. If you are going to raise ineffectiveness on direct
appeal, please file a motion for new trial and have a hearing
to flesh out your claim. Otherwise, save these claims for a
writ.]
State’s PDR from El Paso County – Reversed
Statement was not comment on Appellant’s failure to
testify
Cruz v. State, 225 S.W.3d 546 (Tex.Crim.App. 2007); Opinion:
Womack (9-0)
Appellant was convicted of capital murder and assessed a
life sentence. During trial defense counsel objected to the
prosecutor’s closing as comment on the defendant’s right to
remain silent. The prosecutor said: “They want to say first that
it’s self-defense. Well, in order to have self-defense, what has
to happen is someone says, ‘Yeah, I committed this crime. I
committed this murder. I did this and I intended to do this
because I was in fear of my life.’” The trial court sustained
the objection but refused to grant a mistrial. COA reversed,
holding the trial court erred in failing to so rule. State’s PDR
was granted on three grounds to address this ruling.
Held: Appellant did not waive error by failing to request
an instruction to disregard. Such a request is essential to
the preservation of error only when such an instruction could
have had the effect desired by the requesting party. If such
an instruction would not be sufficient — that is, if the harm
caused by the objectionable statements is incurable — then
the defendant is entitled to a mistrial, and the denial of the
motion for mistrial is sufficient by itself to preserve error
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for appellate review. When, as in this case, the Appellant
moved for mistrial without delay, even though the motion
was not preceded by an instruction to disregard, appellate
review is limited to whether the trial court erred in denying
the motion for mistrial.
Held: COA erred because the statement referred to the
Appellant’s written statement and was not a comment
on his failure to testify. The context of the statement in
this case shows that the prosecutor’s statements specifically
referred to the Appellant’s written statement, which was
the basis for his self-defense argument. Indeed, there are
several references in the record to what the Appellant did or
did not say in his statement — including statements by the
Appellant’s own trial counsel — because self-defense was
a critical issue for the jury to decide. In fact, both parties
argued the issue to the jury extensively, after the issue itself
was presented via Appellant’s own written statement. It is
clear from the record that the prosecutor’s statements to
the jury referred to Appellant’s own written statement which
had been admitted into evidence and were therefore not a
comment on his failure to testify. Judgment is reversed and
cause is remanded to COA so that it may address Appellant’s
remaining points of error.
State’s PDR from Travis County – Affirmed
COA used correct standard in determining whether trial
court should have given jury instruction
Vasquez v. State, 225 S.W.3d 541 (Tex.Crim.App. 2007);
Opinion: Meyers
Appellant was accused of killing his landlord. After a
seven hour interrogation, and being told his wife would be
implicated if he did not confess, Appellant signed a written
statement admitting the crime. The interview was videotaped.
The trial court refused to suppress the videotape or statement,
and rejected Appellant’s instruction on voluntariness, but
COA reversed, holding the trial court erred by failing to
submit the issue of voluntariness to the jury. Vasquez v.
State, 179 S.W.3d 646 (Tex.App. – Austin 2005). State’s PDR
was granted to decide whether the issue was preserved, and
whether COA used the correct standard.
Held: The error was properly preserved. CCA rejects
state’s contention that, because Appellant never specifically
cited art. 38.22, §6 of the CCP as the basis for his requested
instruction, COA erred by basing its analysis on the
requirements of that article. The error was preserved in the
trial court because Appellant’s attorney properly objected on
the record to the exclusion of the voluntariness instruction
from the charge and dictated the objection to the court
reporter in the presence of the prosecutor and the court.
CCP art. 36.14.
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the same punishment, i.e., six years, either conviction may be
struck. However, because Appellant alleged the conviction
relating to Count I paragraph three created a doublejeopardy multiple-punishment violation in conjunction
with his conviction in Count III, CCA strikes the conviction
relating to Count I, paragraph three, and will let stand the
other conviction under Count I, paragraph two. With this
remedy CCA says it does not need to reach the substance
of Appellant’s double-jeopardy claim. COA’s Judgment as it
relates to the conviction for Count I, paragraph three, of the
indictment is reversed, and the judgment of the district court
is reformed to delete that conviction. In all other respects,
COA’s judgment is affirmed.

Appellant’s PDR from Travis County – Reversed/
Reformed
Conviction for more offenses than authorized by indictment
was error affecting substantial rights
Martinez v. State, 225 S.W.3d 550 (Tex.Crim.App. 2007);
Opinion: Holcomb (8-0)

Appellant was convicted of capital murder and sentenced
to death. However, as he was juvenile when the offense was
committed, his sentence was commuted to life. Roper v.
Simmons, 453 U.S. 551 (2005). COA affirmed. Scott v. State,
165 S.W.3d 27, 45-51 (Tex. App.—Austin 2005). Appellant’s
PDR was granted to determine whether introduction of codefendant Springsteen’s written statement was harmless, as
COA had held.

Appellant was charged with indecency (contact and exposure)
and aggravated sexual assault. (The screwed up indictment
contained three “counts” of indecency and one “count” of
aggravated sexual assault which consisted of 8 separate
paragraphs, each containing a separate offense.) After the
state elected to proceed on six of these paragraphs, he was
convicted of all six and sentenced to six, five, and seven years,
respectively. COA affirmed. Martinez v. State, 161 S.W.3d
697 (Tex. App.—Austin 2005). PDR was granted to address
the trial court’s unilateral decision to alter the indictment
by renaming individual paragraphs under single counts as
separate and distinct counts.
Held: Trial court erred in rendering judgment on all
counts. Over objections, the trial court decided, sua sponte,
to rename each paragraph as a separate count. COA rejected
Appellant’s notice, double jeopardy and jury unanimity
arguments. CCA notes the indictment clearly enumerated
three separate counts, with two of the counts containing
multiple paragraphs. However, because there were only three
counts, the indictment authorized only three convictions
(and only one conviction per count). The error is also harmful
because Appellant was convicted of more offenses than were
authorized by the indictment. As such, even if viewed as a
purely statutory violation, it affected his substantial rights.
TRAP 44.2(b). To remedy the trial court’s harmful error, CCA
must strike one of the two convictions under Count I of the
indictment. Because both convictions under Count I carried

Appellant’s PDR from Travis County – Reversed
“Yogurt Shop” murder case reversed: Crawford error was
harmful
Scott v. State, 227 S.W.3d 670 (Tex.Crim.App. 2007); Opinion:
Price (5-4)

Held: COA erred in failing to conclude there was at least
a reasonable possibility that erroneous admission of
Springsteen’s statement moved the jury from a state of
non-persuasion to a state of persuasion with respect to
the reliability of Appellant’s inculpatory statements, and
thus contributed to its verdict. Appellant was arrested eight
years after four young girls were found murdered and set afire
at an Austin yogurt shop. He was subjected to six days of
interrogation, after which he gave incriminating statements
to the officers. Appellant’s co-defendant, Springsteen, also
gave officers a statement that was introduced at this trial.
Springsteen’s conviction was also reversed. Springsteen v.
State, No. 74,223, 2006 Tex. Crim. App. LEXIS 2340 (Tex.Crim.
App. 2006) (unpublished). Very little evidence other than the
two confessions, and no forensic evidence, linked Appellant
to the offense. COA found that introduction of Springsteen’s
statement was error under Crawford v. Washington, 541
U.S. 36 (2004), but harmless. CCA disagrees after a lengthy
analysis. CCA elaborates on the “confession” given officers
after they used coercive and faulty memory-enhancing
techniques. CCA also sets out the confession of Springsteen
as told to a detective in Virginia, where Springsteen was
living when arrested. To punctuate its argument, the State
emphasized the importance of Springsteen’s statement to
its case. The lead prosecutor pointedly reminded the jury
that both Appellant and Springsteen had independently
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Held: COA correctly stated the standard for determining
when an instruction on voluntariness is required under
article 38.22, §6. Under art. 38.22, “a defendant may be
entitled to an instruction on voluntariness even if the facts
surrounding his confession are undisputed. An instruction
must be given if a reasonable jury, viewing the totality of the
circumstances, could have found that the statement was not
voluntarily made.” Vasquez, supra, at 662. CCA holds COA
correctly stated the test. State’s argument that trial court did
not err in refusing Appellant’s requested instruction because
no new evidence raising voluntariness was introduced at
trial and because there was no factual dispute regarding the
evidence, was rejected. Neither is required under art. 38.22.
Confusion about requirements for getting an instruction on
voluntariness has arisen, in part, from caselaw that does not
always distinguish, and sometimes blurs, the requirements
for getting an instruction under art. 38.22 and for getting
an instruction under the exclusionary rule of art. 38.23.
Judgment is affirmed.
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provided to police information about throwing up over a
bridge after the offense, and reading a newspaper account
in the stolen SUV the next day. He urged the jury to accept
the veracity of Appellant’s statement with regard to how
the back door of the yogurt shop was left open because
Springsteen, without prompting, said the “same thing in
West Virginia the next day.” He emphasized that Springsteen
could accurately describe the posture in which they had
left one of the bodies. And perhaps mostly importantly, he
reiterated that Springsteen knew the most closely guarded
“hold-back” fact, that the second gun used to kill one girl had
been a .380 caliber weapon. He invited the jury to take its
time deliberating, but to resolve whatever doubt it might have
about the reliability of Appellant’s statements by comparing
them to Springsteen’s. CCA concludes it cannot say to a level
of confidence beyond a reasonable doubt that the jury did not
do just that during its two days of deliberations. Because the
error was harmful, COA’s judgment is reversed and Appellant
is remanded to custody of the Travis County Sheriff to answer
the indictment.
Appellant’s PDR from – Affirmed
Appellant could not prove thieves on jury harmed him
White v. State, 225 S.W.3d 571 (Tex.Crim.App.2007);
Opinion: Johnson (9-0)
Appellant was convicted pursuant to a guilty plea of
intoxication manslaughter and a jury sentenced her to nine
years confinement. During a hearing on Appellant’s motion
for new trial, Appellant and the state stipulated that there
were pending theft charges against two jurors, which were
unknown to the two jurors at the time. The trial court allowed
Appellant’s counsel to make a bill of exception based on
the questions that he wished to ask the challenged jurors,
but did not permit counsel to record the jurors’ answers to
those questions. The trial court denied the motion, and the
conviction was affirmed. White v. State, 181 S.W.3d 514 (Tex.
App.— Texarkana 2005). PDR was granted to determine
whether COA erred in affirming the trial court’s denial of
the opportunity to present evidence of harm caused by the
service on the jury of two statutorily disqualified jurors.
Held: COA did not err in affirming the trial court’s refusal
to permit testimony from the challenged jurors. Appellant
argues that the presence of the two “absolutely disqualified”
jurors participating in the deliberations was itself such an
“outside influence.” CCA disagrees. Rule 606(b) states that “a
juror may not testify as to any matter or statement occurring
during the jury’s deliberations, or to the effect of anything
on any juror’s mind or emotions or mental processes, as
influencing any juror’s assent to or dissent from the verdict
or indictment. . . . However, a juror may testify: (1) whether
any outside influence was improperly brought to bear upon
any juror[.]” The plain language of the Rule indicates that an
outside influence is something outside both the jury room
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and the juror. See, e.g., Kendall v. Whataburger, 759 S.W.2d
751, 755 (Tex. App.—Houston [1st Dist.] 1988, no writ);
Hines v. State, 3 S.W.3d 618, 623 (Tex. App.—Texarkana 1999,
pet. ref ’d); Tinker v. State, 148 S.W.3d 666, 673 (Tex.App.—
Houston [14th] 2004, no pet.). CCA also rejects Appellant’s
contention that the challenged jurors’ mere presence was
“significant harm” and that holding otherwise, coupled with
the prohibitions in Rule 606(b), would preclude any possible
avenue for discovering whether these jurors caused substantial
harm, would deny her due process of law, and would call into
question the constitutionality of Article 44.46. The United
States Supreme Court has held that, while juror testimony
is barred under Rule 606(b), “a party may seek to impeach
the verdict by non-juror evidence of misconduct.” Tanner v.
United States, 483 U.S. 107, 127 (1987). Likewise, Texas Rule
606(b) does not prevent Appellant from demonstrating such
“significant harm” by use of non-juror evidence. Appellant has
failed to carry her burden under Article 44.46(2). Judgment
is therefore affirmed.
Appellee’s PDR from Travis County – Reversed
State could not complain when it failed to object to amended
motion for new trial
State v. Moore, 225 S.W.3d 556 (Tex.Crim.App.2007);
Opinion: Price (9-0)
After he was convicted of DWI, Appellee’s trial attorney
filed a motion for new trial. His appellate lawyer filed an
amended motion that was not filed within the relevant 30
period. Without an objection from the state, the trial court
granted leave to file the amended motion and after a hearing
the trial court granted the motion on a Brady claim that was
not included in the initial timely motion. When the state
appealed, COA reversed, holding in an unpublished decision
that TRAP 21.4(b) prohibits any amendment of a motion for
new trial that is attempted beyond the 30 day period, even
with leave of court, and the trial court lacked jurisdiction to
rule on any such amendment, citing the opinions in Dugard
v. State, 688 S.W.2d 524 (Tex.Crim.App. 1985), and Drew v.
State, 743 S.W.2d 207 (Tex.Crim.App. 1987) (both of which
construed the Rule’s statutory predecessor). PDR was granted
to determine the correctness of this ruling.
Held: Rule 21.4(b)’s limitation on filing an amendment
to a timely filed original motion for new trial affects
neither the jurisdiction nor the authority of the trial court.
So long as the State does not timely object to a late-filed
amended motion for new trial, the trial court does not err to
grant it. Rule 21.4(b) neither circumscribes the trial court’s
subject matter jurisdiction, nor curtails its authority to rule
on a timely original motion for new trial, even as untimely
amended, within the 75 day period within which the original
motion must be ruled upon or else it is overruled by operation
of law. Rule 21.4(b) does permit the State to insist within those
75 days that the trial court rule only upon the timely motion
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State’s PDR from Dallas County – Affirmed
Probation erroneously revoked when motion to revoke was
filed late
Nesbit v. State, 227 S.W.3d 64 (Tex.Crim.App. 2007); Opinion:
Cochran
Appellant was placed on deferred in 1988 for indecency, but
in 1994, he was adjudicated guilty and placed on “regular”
probation for 10 years. On April 29, 2004, the state filed a
motion to revoke, alleging various violations. Appellant’s
motion to quash the motion asserting it was untimely filed
was denied, he was revoked and sentenced to 10 years in
prison. COA reversed, after holding the trial court had no
jurisdiction to revoke him because the state’s motion was filed
a day late. Nesbit v. State, 175 S.W.3d 565 (Tex. App.-Dallas
2005). State’s PDR was granted to second-guess this ruling.
Held: The trial court did not have jurisdiction to revoke
Appellant’s community supervision based on a motion
to revoke filed the day after his term of community
supervision expired. After a brief analysis, CCA says the
operative rule is that the duration of a time period during
which a person suffers specified restrictions upon his freedom
by virtue of either a sentence of imprisonment or community
supervision includes the first day in which such restrictions
upon freedom operate and excludes the anniversary date.
The same day cannot be double counted. This rule is logical,
fair, and in accord with prior precedent construing the Code

Construction Act. Here Appellant was placed on “regular”
community supervision on April 29, 1994. COA held that his
term of probation ended ten years later on April 28, 2004.
Because the term of community supervision began on the
very day of “sentencing,” Appellant suffered some restrictions
upon his freedom on that day. CCA necessarily rejects the
state’s argument that Appellant is required to serve ten years
and a day when he was placed on community supervision
for exactly ten years, no more, no less. Judgment is therefore
affirmed.
State’s PDR from Kaufman County – Reversed/
remanded
Writ was moot when indictment was issued
Ex parte Countryman, 226 .W.3d 435 (Tex.Crim.App. 2007);
Opinion: Meyers (9-0):
Appellant was arrested, but not indicted and remained in
jail for several months. He filed a writ application requesting
dismissal of the prosecution under Article 32.01. However,
the grand jury indicted him before the trial court held a
hearing and the trial court dismissed the application as
moot, agreeing with the state. COA, relying on Ex Parte
Martin 6 S.W.3d 524 (Tex. Crim. App. 1999) determined that
Appellant’s habeas claim was not moot. COA considered the
factors listed in Martin and held the State did not show good
cause for continuing the prosecution. Ex Parte Countryman,
180 S.W.3d 418 (Tex. App.—Dallas 2005). State’s PDR
was granted to determine whether COA erred in holding
Appellant’s speedy trial claim was not moot.
Held: COA improperly relied on Martin because the
remedy sought by the Appellant in that case depended on
the determination of whether the State had good cause for
the delay, thus the issue was not moot. CCA points to the
differences between this case and Martin; importantly, the
dismissal in Martin was with prejudice, therefore unless the
State showed good cause for the delay, further prosecution
was barred. Here Appellant could be rearrested when the
indictment was returned. In Martin CCA said that, in most
cases, CCP Article 32.01 will offer only temporary relief to
the accused. CCP Art. 15.14. However, upon dismissal of the
charges, the accused in most cases will be out of jail and off
bail until an indictment is returned. In Martin, if the State
did not show good cause, then the charge was dismissed and
the State could not reindict. Here, it does not matter whether
the State shows good cause for the delay because even a
determination that the State did not show good cause would
not provide a remedy to Appellant. Therefore, the trial court
did not err in holding that the claim was moot. Judgment is
therefore reversed and case is remanded to the trial court for
further proceedings.
Appellant’s PDR from Cass County – Affirmed
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for new trial as originally filed or timely amended, but not
as untimely amended. Should the trial court refuse to limit
its ruling to the original motion and grant relief on the basis
of the amendment over the State’s objection, the appellate
court should consider only the validity of the original and
any timely amended motion for new trial, and should reverse
any ruling granting a new trial based upon matters raised
for the first time in an untimely amendment. Moreover, the
record should be sufficient to demonstrate that the State was
afforded a meaningful opportunity to object to the untimely
amendment, or to any order purporting to grant it, within
the 75-day period. However, absent such an objection (and
assuming an opportunity to object), ordinary principles of
procedural default will apply, and the State will not be heard
to complain for the first time outside of the seventy-five-day
period of the untimely amendment. The State did not object
to the untimeliness of the Appellee’s amended motion for
new trial until filing its motion for reconsideration, after the
75-day window within which the trial court has authority to
revise its ruling. Appellee pointed out to the trial court that
it was by that time without authority to change its ruling,
and the trial court did not err in refusing to do so. COA’s
judgment is therefore reversed, and the cause is remanded
to that court to consider the State’s arguments that the trial
court erred on the merits in granting the Appellee’s amended
motion for new trial.
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911 call was consent to search Appellant’s home
Johnson v. State, 226 S.W.3d 439 (Tex.Crim.App. 2007);
Opinion: Cochran
Appellant shot her husband and then called 911. Police
arrived and entered her home three times to conduct
searches. During the third search they collected her gun and
a spent shell casing, took photographs of the living room
and bedroom, and made measurements of the rooms. The
trial court denied her motion to suppress, ruling she had
consented, and besides the evidence was in plain view when
the officers did a protective sweep. COA held the third search
was illegal, and not justified by the emergency doctrine, but
also held the admission of the evidence was harmless. Johnson
v. State, 161 S.W.3d 176, 180 (Tex. App. Texarkana 2005). The
jury rejected Appellant’s self-defense claim, convicted her
of murder and sentenced her to 15 years. PDR was granted
to determine whether COA’s ruling on the search issue was
correct.
Held: By calling 911 and asking the police to come to
her home, Appellant consented to the police entry and
to their initial investigation of the death of her husband.
In Brown v. State, 856 S.W.2d 177 (Tex. Crim. App. 1993)
CCA cited and summarized numerous decisions from other
states and concluded that, by calling 911 to report his wife’s
murder in their garage and requesting police and ambulance
assistance, the search of the defendant’s house in that case
“was a search pursuant to implied consent.” In sum, when
a homeowner makes a 911 call and requests immediate
assistance because of an emergency, he is indicating his
consent to (1) the arrival and entry of the responding officers
to resolve that emergency and, (2) absent any evidence of the
revocation of that consent, an objectively reasonable limited
investigation by the responding officers into the emergency
that the homeowner reported. Here, consent was one of the
two bases for the trial judge’s ruling, and he was legally and
factually correct. Judgment is therefore affirmed.
Appellant’s PDR from San Saba County – Affirmed
No problem for grand juror to also sit on Appellant’s trial
jury
Webb v. State, __S.W.3d__ (Tex.Crim.App. No. 0074-06,
6/13/07); Opinion: Meyers (7-2)
After being convicted of sexual assault but before sentencing,
Appellant moved for a mistrial based on his discovery
that one of the jurors had served on the grand jury that
indicted him. He also filed a motion for new trial because
of the State’s failure to inform the defense of the possibility
that the complaining witness would file a civil suit against
Appellant. The motions were, overruled and COA affirmed
in an unpublished decision. PDR was granted to determine
whether COA erred when it held the trial court did not abuse
its discretion in overruling the motions.
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Held: COA properly determined that the trial court did
not abuse its discretion in failing to grant Appellant’s
motion for mistrial. By failing to challenge the venirewoman
who sat on the grand jury, Appellant forfeited the right to
complain that the juror who served on both the grand jury
and the trial jury had not been excused. The trial court did
not err in determining that there is no indication that the
juror’s prior service on the grand jury deprived Appellant of
a fair and impartial jury.
Held: COA properly determined that the trial court did
not abuse its discretion in failing to grant Appellant’s
motion for new trial. Appellant did not show that, in light
of all the evidence, it is reasonably probable that the outcome
of the trial would have been different if the prosecutor had
informed him of the possibility that the complainant would
file a civil suit against him. The judgment of the court of
appeals is affirmed.
State’s PDR from Tarrant County – Reversed
Appellant’s failed to preserve error sinks her appeal
Harris v. State, 227 S.W.3d 83 (Tex.Crim.App.2007); Opinion:
Womack (9-0)
After the trial court denied her pre-trial motion to suppress,
Appellant was convicted of possession of a controlled
substance and sentenced to ten years. COA reversed holding
the inconsistencies between the arresting officer’s affidavit
in support of his search warrant and his testimony at the
hearing on the motion to suppress constituted a violation
of Franks v. Delaware. Harris v. State, 184 S.W.3d 801 (Tex.
App.— Fort Worth 2006). State’s PDR was granted on four
grounds: three that object to COA’s substantive reasoning
in finding a Franks violation on the facts, and one arguing
Appellant failed to preserve any error for review.
Held: Appellant failed to preserve error with respect to
his Franks complaint. The record does not support a finding
that the trial court was even aware at the original hearing on
the motion to suppress that a Franks violation was at issue.
COA concluded the opposite, finding that the Franks issue
was both presented in the amended motion to suppress and
raised at the hearing. CCA disagrees. No such argument was
made in the motion, and no evidence was presented at the
hearing to establish even a prima facie violation under Franks.
The main thrust of defense counsel’s argument during both
testimony and closing arguments at the hearing concerned
whether arresting officer had sufficiently corroborated and
verified the information he received before seeking the search
warrant. That is an entirely different complaint than one that
officer had misrepresented the information to the magistrate
with at least reckless disregard for the truth. This is a far more
serious allegation, and from the record it is clear that none
of the parties even suggested such a thing at the hearing.
Trial court was correct in denying the motion, thus COA’s
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State’s PDR from Tarrant County – Reversed
Appellant faulted for failing to prove a defense applied to
him; state not required to preserve claim
Volosen v. State, 227 S.W.3d. 77 (Tex.Crim.App.2007);
Opinion: Keller (8-1)
Appellant was convicted of cruelty to animals after killing his
neighbor’s dachshund. COA reversed, holding the evidence
was legally insufficient to support the conviction because
legal authority to kill the dog under Health & Safety Code
§822.033 had been established as a matter of law. Volosen
v. State, 192 S.W.3d 597, 602-604 (Tex. App. – Fort Worth
2006). State’s PDR asserts COA “erred in reversing Appellant’s
Cruelty to Animals conviction on the basis of Tex. Health and
Safety Code §822.033, where Appellant never demonstrated
at trial that the statute had been adopted by Tarrant County
voters and where the statute, in fact, was not applicable to
Appellant’s case.” PDR was granted to determine how an
appellate court should handle a question of ultimate fact that
turns upon county or municipal law where that law has not
been presented to the courts by either of the parties.
Held: COA erred when it held the state waived its
complaints. Because the State prevailed at trial, it was not
required to raise any allegations before COA. The appellate
rules require an appellant to file a brief but impose no
such requirement on an appellee. Regardless of whether
an appellee files a brief, a first-level appellate court has the
obligation to conduct a thorough review of an appellant’s
claims, including any subsidiary issues that might result in
upholding the trial court’s judgment. An appellee’s failure to
make a particular argument is a factor that may be considered
when CCA decides whether to exercise its discretion to grant
review, but it does not bar CCA from granting review to
address the issue if CCA in its discretion, decides that review
is warranted. (Presumably, this would apply to the defendant
when s/he wins at trial and gets reversed on appeal, but don’t
count on it.)
Held: COA erred in reversing Appellant’s conviction.
Appellant wanted to claim a defense in the statute that
gave him authority to kill the dog because it was in his
yard attacking his chickens. However, in order to do so,
the county must have adopted Chapter 822C of the H &
S Code. A county is included within the coverage of said
chapter if it is adopted in a county election. But even where
that has occurred, the county or a municipality within that
county is excluded if the county or municipality has enacted
regulations pursuant to the Rabies Control Act. By the terms
of the applicability statute, the defense found in §822.033 was
applicable in Appellant’s case only if (1) the voters in Tarrant
County had adopted the subchapter in an election, and (2)

registration or restraint laws pursuant to the Rabies Control
Act had not been enacted by Tarrant County or by the City
of Colleyville. As of 1995 Tarrant County had not adopted
Chapter 822C. But there was no information (aside from the
State’s proffered affidavit to the contrary submitted with its
PDR) that definitively shows whether it was ever adopted
in a subsequent election. CCA says it cannot determine the
content of local law with sufficient certainty to take judicial
notice of whether or not former §822.033 applied to the
location in which the incident occurred. However, CCA says
it was Appellant’s burden to demonstrate the content of local
law and thus he suffers if the content of local law cannot be
ascertained. What this all boils down to is that Appellant
had to burden to prove the county had adopted the relevant
statutory provision, and because he did not, he cannot prevail.
Judgment is therefore reversed and case is remanded so that
COA may address his remaining points of error.
State’s PDR from Tarrant county – Affirmed
Involuntary plea was harmful, and error was not remediable
by abatement
Fakeye v. State, 227 S.W.3d 714 (Tex.Crim.App. 2007);
Opinion: Meyers (9-0)
Appellant was convicted on his plea of guilty to organized
criminal activity and assessed a five-year sentence by a jury. It
is undisputed that the trial court failed to admonish Appellant
of the deportation consequences of his plea, as required by
TCCP Article 26.13(a)(4). COA reversed, holding the plea
was involuntary, and the error was harmful. Fakeye v. State,
192 S.W.3d 112, 114 (Tex. App.—Ft. Worth 2006). State’s PDR
was granted to determine whether: (1) COA erred in relying
on allegations in a motion in limine as some evidence that
Appellant was not a citizen; and (2) the trial court’s error may
be remedied by abatement.
Held: COA performed a proper analysis of the record to
determine whether Appellant was harmed by the trial
court’s error and its decision to reverse and remand was
proper. COA did not rely solely on a motion in limine, but
correctly examined the entire record for indications that
Appellant was, or was not, aware of the consequences of
his plea and whether he was misled or harmed by the trial
court’s failure to admonish him. The court did not merely
assume that Appellant was an immigrant, but relied on
several circumstances found in the record — including
Appellant’s testimony that he came from another country
and an exhibit reflecting that he had graduated from high
school in Nigeria — where he lived as late as 2001which it
held would support such an inference. COA also correctly
stated that a silent record supports the inference that the
defendant was unaware of the consequences of his plea.
Burnett v. State, 88 S.W.3d 633, 638 (Tex. Crim. App. 2002).
CCA also rejects the state’s abatement argument. The state
wants CCA to remand the case to the trial court for a hearing
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judgment is reversed and case remanded so that court may
address Appellant’s remaining points of error.
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on the harm resulting from the trial court’s error. This is not
the correct function of Rule 44.4(b). The trial court’s error
was the failure to admonish Appellant as to the deportation
consequences of his plea. This error is not remediable under
Rule 44.4 because it did not prevent the proper presentation
of the case to the appellate court. Although the error may
have affected Appellant’s decision to plead guilty, it did not
directly exclude necessary information from trial. Judgment
is affirmed.
State’s PDRs from Travis County – Affirmed
OK for trial court to quash indictments alleging conspiracy
to violate Election Code
State v. Colyandro, Ellis & Delay, __S.W.3d__ (Tex.Crim.App
No. 826/833-06, 6/27/07); Opinion: Keasler (5-4)
Appellees were charged with conspiracy to violate the
Election Code, among other things. The trial court quashed
the indictments after a hearing, ruling they had failed to state
an offense because the version of the statute (as interpreted
by CCA’s precedents) under which they were indicted, could
not be applied to any offense outside the Penal Code. COA
affirmed. State v. Delay, 208 S.W.3d 603 (Tex. App.—Austin
2006); State v. Colyandro, Nos. 03-05-00811-CR, 03-0500812-CR, 03-05-00813-CR, 2006 Tex. App. LEXIS 3195
(Tex. App.—Austin 4/19/06) (unpublished); State v. Ellis,
Nos. 03-05-00814-CR, 03-05-00815-CR, 03-05-00816-CR,
2006 Tex. App. LEXIS 3192 (Tex. App.—Austin 4/19/06)
(unpublished). State’s PDRs were granted to determine
whether these prior decisions are still good law, or should
be overruled.
Held: COA did not err in upholding the trial court’s ruling
quashing the indictments. CCA first discusses and adheres
to its decisions in Moore v. State, 545 S.W.2d 140 (Tex.Crim.
App. 1976) and Baker v. State, 547 S.W.2d 627 (Tex.Crim.
App. 1977), which held the conspiracy provisions do not
apply to the Controlled Substances Act. After a lengthy
analysis, CCA rejects the state’s arguments that the MooreBaker line of cases is distinguishable because it concerns
the Controlled Substances Act. TPC §1.03(b) controls the
application of Penal Code provisions to criminal offenses
defined outside the Penal Code. It directs the export of the
provisions contained only in Titles 1, 2, and 3 of the Penal
Code to criminal offenses defined outside the Penal Code
and contemporaneously bars the import of extra-Penal Code
offenses to offenses defined in Titles 4 through 11 of the
Penal Code. The offenses defined in Title 4 of the Penal Code
apply to offenses defined outside the Penal Code only where
the Legislature has designated that Title 4 is applicable via
legislative action like the amendments made to the Controlled
Substances Act, the Simulated Controlled Substances Act, the
Dangerous Drugs Act, the Abusable and Volatile Chemicals
Act, and the Election Code. Because Title 4 of the Penal Code,
and therefore the Penal Code’s criminal conspiracy statute,
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did not apply to offenses defined in the Election Code prior
to the inclusion of Section 1.018 to the Election Code in
2003, COA did not err in affirming the trial judge’s decision
to quash the Election Code-based conspiracy charges against
Appellees. Judgment is affirmed.
State’s PDR from Dallas County – Affirmed
Failure to admonish on immigration consequences was
harmful, even though record was silent as to status
VanNortrick v. State, 227 S.W.3d 706 (Tex.Crim.App. 2007);
Opinion: Womack (9-0)
Appellant pled guilty to aggravated sexual assault and a jury
assessed punishment at 99 years. COA reversed, holding
the trial court erred in failing to admonish Appellant of the
immigration consequences of his plea. VanNortrick v. State,
191 S.W.3d 490 (Tex. App. – Dallas 2006). State’s PDR was
granted to determine whether a silent record on citizenship
establishes harm when the trial court failed to admonish
the defendant regarding the deportation consequences of a
guilty plea, and whether an appellate court should examine
reasonable inferences of citizenship from other facts in the
record when determining harm due to a failure to admonish
regarding deportation.
Held: When the trial court fails to admonish a defendant
about the immigration consequences of his guilty plea,
a silent record on citizenship, or a record such as here
that is insufficient to determine citizenship, establishes
harm by the standard of Rule 44.2(b). Previously, this
error was not subject to harmless error review. However,
CCA determines, based on its current harmless error cases
and Rule 44.2(b), as opposed to old Rule 81(b)(2), that a
harm analysis is now required. In determining whether such
failure affects his substantial rights, CCA finds three issues
of relevance to the “fair assurance” determination: whether
the appellant knew the consequences of his plea, the strength
of the evidence of the appellant’s guilt, and the appellant’s
citizenship and immigration status. Here, the record is
silent as to Appellant’s citizen/non-citizen status, as well as
whether he was aware of the deportation consequences of
his plea. COA was therefore correct in finding the error in
the trial court’s failure to admonish him of the immigration
consequences harmful, which resulted in an involuntary plea.
Judgment is therefore affirmed.
Appellant’s and State Prosecuting Attorney’s PDRs from
Lamar County – Affirmed
Evidence was sufficient and deadly weapon finding can be
relitigated
Rollerson v. State, 227 S.W.3. 718 (Tex.Crim.App. 2007);
Opinion: Cochran
Appellant was convicted by the trial court of seven felonies
arising from three burglaries. The court also entered a deadly
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Held: The evidence is legally and factually sufficient for
all three convictions concerning the Norrell break-in.
Appellant faults COA for reasoning that, because his personal
and unexplained possession of Norrell’s coins was legally
and factually sufficient evidence to sustain his conviction
for burglary, that same evidence sufficed to support his
convictions for theft of a firearm and felon in possession of
a firearm. CCA rules COA properly held that the totality
of evidence, including Appellant’s personal possession of
Norrell’s stolen coins and that Appellant’s brother Cory
attempted to bury one of Norrell’s handguns that he found
in the back room in his mother’s home, was legally and
factually sufficient to sustain his conviction for stealing
Norrell’s handgun during that same burglary. At a minimum,
Appellant was responsible as party to that theft, and that is
all that the law requires. Although COA seemingly reasoned
that Appellant’s personal possession of Mr. Norrell’s coins
was “the” criterion, the trial judge also heard significant other
circumstantial evidence that proved, beyond a reasonable
doubt, that Appellant “possessed” Norrell’s handgun and
hence was guilty of both the theft of that firearm and of being
a felon in possession of a firearm. CCA reject’s state’s position
that it necessarily follows that Appellant “possessed a firearm
at one point.” Judgment is affirmed.
Held: Neither double jeopardy nor collateral estoppel bar
relitigation of the deadly weapon issue on retrial. Under
the collateral-estoppel component of double jeopardy, state
may not litigate a specific elemental fact to a competent
factfinder (judge or jury), receive an adverse finding by that
factfinder on the specific fact, learn from its mistakes, hone
its prosecutorial performance, and relitigate that same factual
element that the original factfinder had already decided
against the government. Because the original factfinder
found for, not against, the deadly-weapon finding, the issue
may be relitigated.
State Prosecuting Attorney’s PDR from Walker County
– Affirmed
Case remanded for resentencing where evidence in PSI was
unsupported by any source

Smith v. State, 227 S.W. 753 (Tex.Crim.App.2007); Opinion:
Price
Appellant pled guilty to reckless injury of a child for killing his
five-month old daughter and was sentenced to 20 years. COA
reversed because of the introduction of extraneous offenses
(injuries to the child) included in Appellant’s PSI report.
Smith v. State, __S.W.3d__ (Tex. App. No. 14-05-00031-CR
—Houston [14th Dist.] 6/26/06). SPA’s PDR was granted to
determine whether a trial court may consider extraneous
misconduct evidence, even if it does not meet the threshold
“beyond a reasonable doubt” standard for admissibility under
TCCP Art. 37.07, §3(a)(1), if it is contained in a PSI that the
trial court has ordered pursuant to § 3(d).
Held: Article 37.07 §3(a)(1) does not prohibit a trial
court, as a sentencing entity, from considering extraneous
misconduct evidence in assessing punishment just
because the extraneous misconduct has not been shown
to have been committed by the defendant beyond a
reasonable doubt, if that extraneous misconduct is
contained in a PSI. However, CCA notes it has also held
that the PSI must provide the trial court with some basis
from which it can rationally infer that the defendant was
responsible before using it to inform its normative judgment
of what punishment to assess within the statutorily prescribed
range. Freyer v. State, 68 S.W.3d 628 (Tex. Crim. App. 2002).
Here the record fails to support a finding, to any level of
confidence, that Appellant caused any of the child’s injuries
contained in the PSI. Thus, for the trial court to consider
those injuries was a violation of due process. Judgment is
therefore affirmed. However the cause is remanded to the
trial court for reassessment of punishment. In doing so,
the trial court is free to consider any reasonably available
inference deriving from the PSI that Appellant knew about
and failed to respond to the child’s extraneous injuries,
regardless of whether the PSI establishes his knowledge to a
level of confidence beyond a reasonable doubt. But the trial
court may not consider Appellant to have been criminally
responsible for directly causing those extraneous injuries
based upon what is currently in the PSI.
State Prosecuting Attorney’s PDR from Young County
– Reversed
COA erred in reversing trial court’s order overruling
suppression motion
Castro v. State, 227 S.W.3d 737 (Tex.Crim.App. 2007);
Opinion: Meyers (9-0)
Appellant pled guilty to manufacture of methamphetamine
and was sentenced to 60 years. COA reversed, holding the
trial court should have granted his motion to suppress the
evidence. Castro v. State, 202 S.W.3d 348 (Tex. App.— Ft.
Worth 2006). SPA’s PDR was granted to determine whether
the COA failed to defer to the trial court’s implied fact
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weapon finding. COA reversed three convictions based on
factual insufficiency, and deleted the deadly weapon findings
from the four it affirmed because of legal insufficiency
to support them. Rollerson v. State, 196 S.W.3d 810 (Tex.
App.—Texarkana 2006); Rollerson v. State, 196 S.W.3d 818
(Tex. App.—Texarkana 2006); Rollerson v. State, 196 S.W.3d
803 (Tex. App.—Texarkana 2006) (referred to by CCA as the
McCoin, Hines and Norrell — the three complainants —
cases). Appellant’s PDR was granted to determine whether
COA used an incorrect legal and factual sufficiency standard
in the Norrell case. SPA’s PDR was granted to determine
whether the state may seek an affirmative finding on retrial of
the Hines case after COA found the evidence insufficient.
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findings, and whether a statement that a suspect failed to
signal a lane change is a subjective conclusion or an objective
fact.
Held: COA failed to defer to the trial court’s implied
findings of fact and improperly extended Ford to statutes
involving violations that are not based on an officer’s
subjective opinion. Appellant was stopped by the officers
after he failed to signal a lane change. Arresting officer did not
testify. Deputy Bailey of the local narcotics task force testified
he was told the reason for the stop. COA relied on Ford v.
State, 158 S.W.3d 488 (Tex.Crim.App. 2005), when it held the
record did not contain sufficient objective facts to support a
finding of reasonable suspicion. In cases involving offenses
such as failure to signal a lane change, a court can determine
whether an officer’s determination that a driver committed
a traffic violation was objectively reasonable without being
presented with a detailed account of the officer’s observations.
Under Ford opinions are not an effective substitute for
specific, articulable facts in a reasonable-suspicion analysis
when the nature of the offense requires an officer to make a
subjective determination. Ford, 158 S.W.3d at 493. Following
too closely, speeding, and being intoxicated, can be examples
of such subjective determinations. Failure to signal a lane
change is not. Therefore, the court of appeals misapplied
Ford. Judgment is reversed.
Appellant’s PDR from Rains County – Affirmed
COA is not expected to consider exhibits for the first time
on appeal.
Davis v. State, 227 S.W.3d 733 (Tex.Crim.App. 2007);
Opinion: Holcomb (9-0)
Appellant was convicted of burglary and organized criminal
activity and assessed 10 years for both. However, he was
placed on regular community supervision for the first offense
and deferred for the second. Both were eventually revoked
and he was sentenced to 10 years for the burglary and 40 years
for organized criminal activity. For the first time on appeal
Appellant argued the judgments ordering him to be placed
on community supervision were void because the county
attorney had not taken his oath of office at the time those
judgments were rendered. COA affirmed holding “[there was
no evidence in the appellate record supporting [appellant’s
contentions.” Davis v. State, Nos. 12-04-00157-CR & 1204-00158-CR, slip op. at 4 (Tex. App.—Tyler 2005) (not
designated for publication). PDR was granted to determine
whether COA erred in failing to judicially notice Appellant’s
exhibits in support of his argument.
Held: Appellant failed to preserve his issue regarding the
qualifications of the prosecutor in this case. Appellant
raised the issue of the prosecutor’s qualifications for the
first time on direct appeal. “In general, all but the most
fundamental evidentiary and procedural rules (or ‘rights’)
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are forfeited if not asserted at or before trial.” Wilson v.
State, 977 S.W.2d 379, 380 (Tex.Crim.App. 1998), citing
Marin v. State, 851 S.W.2d 275, 278-80 (Tex.Crim.App.
1993). There was “no evidence in the appellate record” to
support appellant’s allegations regarding the prosecutor’s
qualifications, see Davis, supra, at 4, until he tendered the
four exhibits to COA and asked it to take judicial notice of
those documents as proof of allegations that he raised for the
first time on direct appeal. As noted in Wilson, the reason
for the “raise-or-forfeit” rule (i.e., requiring a defendant to
raise the issue at or before trial, or forfeit any rights thereof )
is that “[a] timely objection in the trial court will afford
both the trial judge and the State notice of the procedural
irregularity and an adequate opportunity to take appropriate
corrective action.” 977 S.W.2d at 380-81. But Appellant in the
present case deprived both the trial judge and the State of this
opportunity, by failing to raise this procedural matter at or
before the trial. Thus, COA was correct in declining to take
judicial notice of Appellant’s exhibits, on the grounds that “[t]
he trial court had no opportunity to consider the documents
upon which [a]ppellant relies” and the documents “are not
part of the appellate record.” Davis, supra, at 9. Judgment is
affirmed.
Appellant’s PDR from Travis County – Affirmed
Transfer of intent from lower to greater offense is authorized
by §6.04.
Thompson v. State, __S.W.3d__ (Tex.Crim.App. No. 044-06,
6/27/07); Opinion: Keller (9-0)
Appellant, an associate Baptist minister, and his twin brother
Caleb, beat the 11-year old victim with a tree branch for
misbehaving in Bible school, causing severe injuries. He
was convicted of injury to a child and aggravated assault,
and assessed 26 and 20 years respectively. COA affirmed.
Thompson v. State, 183 S.W.3d 787, 791 (Tex. App.—Austin
2005). PDR was granted to determine whether a literal
application of TPC § 6.04(b)(1) (transferred intent statute)
would result in an extraordinarily broad expansion of
criminal liability that the legislature could not possibly have
intended.
Held: The trial court correctly applied the law of
transferred intent in the charge. Appellant contended
that the jury charge improperly allowed the jury to elevate
the third-degree offense of injury to a child (intentionally or
knowingly causing bodily injury) to the first-degree offense of
injury to a child (intentionally or knowingly causing serious
bodily injury). State agreed that the “transferred intent”
instructions should not have been given but argued that
the error was harmless. COA, however, relying primarily
upon Honea v. State, 585 S.W.2d 681 (Tex. Crim. App.
1979) held that “appellant’s intent to cause bodily injury to
L.G. ‘transferred’ to the serious bodily injury that actually
resulted from appellant’s conduct.” In Honea, construing
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Appellant’s PDR from Tarrant Count – Affirmed
CCA adopts vicarious consent doctrine
Alameda v. State, __S.W.3d__ (Tex.Crim.App. No. 231-06,
6/27/07); Opinion: Meyers (8-1):
Appellant was convicted of aggravated sexual assault (2
counts) and assessed 30-year stacked sentences. On appeal
Appellant complained of the stacking order and the trial
court’s admission of an audiotape. COA affirmed. Alameda
v. State, 181 S.W.3d 772 (Tex. App. Ft. Worth 2005). PDR was
granted to determine whether these rulings were correct.
Held: The doctrine of vicarious consent applies to the
consent exception of the wiretapping statute. The tapes
were telephone conversations between Appellant and the
12-year-old victim recorded by the victim’s mother with a
device she had attached to the phone. CCA rejects Appellant’s
contentions that the vicarious consent exception unlawfully
violates a minor’s right to privacy and that a parent has the
right to consent only in the circumstances listed in the Family
Code. CCA adopts the standard set out in Pollock v. Pollock,
154 F.3d 601 (6th Cir. 1998), the leading case regarding the
vicarious consent doctrine in the context of the federal
wiretap statute. The doctrine provides that vicarious consent
is acceptable if the parent had an objectively reasonable, goodfaith belief that consenting for the child was in the child’s best
interest. Here, because the victim’s mother did have a valid
reason for recording the conversations, and provided the
consent necessary for the affirmative defense to the statute
prohibiting wire tapping, it was not a violation of TPC
§16.02 to record the conversations. Therefore, the audiotape
was legally obtained and was not rendered inadmissible by
article 38.23. Since the audiotape was properly admitted, the
admissibility of the transcript of the recorded conversations

is not at issue, and COA did not err in failing to consider the
merits of this claim.
Held: The trial court did not err in stacking the sentences.
Although the jury imposed the two 30-year sentences, it was
within the trial judge’s discretion to decide whether to order
that the sentences be served consecutively. COA properly
rejected Appellant’s arguments regarding cumulation of his
sentences and upheld the trial court’s cumulation order. The
judgment is affirmed.
Appellant’s PDR from Burleson County – Reversed/
remanded
Double jeopardy violated by injury to child by act/omission
convictions
Villanueva v. State, 227 S.W.3d 744 (Tex.Crim.App. 2007);
Opinion: Price
Appellant was convicted of intentionally injuring his infant
son by striking or shaking, and injuring the child by failing
to seek medical attention. He was assessed concurrent 50
year sentences. The identical serious bodily injury that the
evidence circumstantially shows the Appellant committed
by his actions also formed the basis for his conviction for
failing to seek medical attention when he had a duty to do so.
COA affirmed. Villanueva v. State, 194 S.W.3d 146, 150-51
(Tex. App.—Houston [1st Dist.] 2006). PDR was granted to
determine whether Appellant’s double jeopardy rights were
violated by these two convictions.
Held: Punishing Appellant in the same proceeding for
injury to a child by act and injury to a child by omission
violated his double jeopardy protection. After a brief
analysis, CCA holds the Legislature intended that serious
bodily injury committed against the same victim at the same
time should be considered the same offense for purposes of
the double jeopardy prohibition against multiple punishments
regardless of whether that injury to that victim resulted from
the actor’s act, his omission, or by a combination of his act
and omission. On the particular facts of this case, Appellant
cannot be punished for both his act and his omission. The
act and omission were simply two means of alleging and/
or proving the same offense for double-jeopardy purposes.
The remedy is to retain the “most serious” offense-that is
to say, the offense for which the sentencing entity assessed
the highest punishment-and set aside the other. Here the
jury assessed an identical term of years and fine for each
conviction. No restitution was assessed for either conviction.
However, the trial court entered an affirmative finding of use
of a deadly weapon in the judgment of conviction for injury
to a child by act, but not for the judgment of conviction for
injury to a child by omission. Under these circumstances,
CCA orders the conviction for injury to a child by omission
vacated.
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the predecessor to §6.04(b)(1), CCA held that, because the
defendant clearly intended to rob the victim and his acts
resulted in the offense of aggravated robbery, his intent to rob
transferred to the aggravated robbery. Honea also held the
defendant was not entitled to a mistake of fact instruction.
CCA agrees TPC §6.04(b)(1) does indeed authorize the
transfer of a culpable mental state between offenses contained
in the same statute and also between greater and lesser
included offenses. That authorization may be overridden by
language defining a particular offense, as in the offense of
capital murder, but no such impediment arises with respect
to the injury-to-a-child offense. Where §6.04(b)(1) permits
the transfer of a culpable mental state, mistake of fact may be
raised as a defense. The mistake must be reasonable for it to
constitute a circumstance that exculpates the defendant of the
offense charged, and of course, the defendant would still be
guilty of any lesser included offense that would be applicable
if the facts were as the defendant believed. Honea is overruled
to the limited extent that it held a defendant is not entitled to
a mistake-of-fact instruction. Judgment is affirmed.
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Appellant’s PDR from El Paso County – Reversed/
remanded
Clerk’s screw-up is no reason to dismiss Appellant’s appeal
Stansberry v. State, __S.W.3d__ (Tex.Crim.App. No. 0867-06,
6/27/07); Opinion: Price (9-0):
Appellant pled guilty to possession of kiddie porn after the
trial court denied his motion to suppress. During the plea
proceeding trial counsel informed the trial court that a notice
of appeal would be filed. However, the notice was not made
part of the record. When new appellate counsel discovered
the error he filed a supplemental notice of appeal and some
affidavits from trial counsel stating that the notice was timely
filed. After a hearing, during which the state did not contest
the affidavits, the trial court ruled the notice had been filed
and certified the appeal. Despite this fining, in an unpublished
opinion, COA dismissed the appeal for lack of jurisdiction.
PDR was granted to determine whether the court of appeals
erred in dismissing the appeal when it is undisputed that it
was a clerical error that prevented the notice of appeal from
being timely filed.
Held: COA erred in dismissing the appeal. A litigant who
properly pursues his right to appeal should not be prejudiced
by a clerk’s error that prevents the timely filing of a notice of
appeal. Appellant complains that he timely filed a notice of
appeal, but the notice is missing from the clerk’s file due to a
clerical error. He alleges that “through no fault of his own, [he]
is now being denied his right to appeal.” The State does not
contest these allegations. A timely tendered notice of appeal
vests an intermediate appellate court with jurisdiction to
consider the merits of an appeal. Appellant timely presented
his notice of appeal into the clerk’s custody for filing and
thereby preserved his right to appeal. The subsequent clerical
error did not divest the appellate court of jurisdiction or
prejudice Appellant’s right to appeal. Therefore, COA erred
in dismissing Appellant’s appeal for want of jurisdiction.
Accordingly, COA’s judgment is reversed and cause is
remanded to that court with instructions to remand it to
the trial court for the filing of a written notice of appeal and
preparation of a complete appellate record in accordance with
the rules of appellate procedure. The appellate timetable shall
begin to run against Appellant on the date COA remands this
cause to the trial court.
Appellant’s PDR from Harris County – Affirmed
OK for felony murder to be interpreted as a strict liability
offense
Lomax v. State, __S.W.3d__ (Tex.Crim.App. No. 944-06,
6/27/07); Opinion: Hervey (6-2)
Appellant was convicted of felony murder and sentenced to
55 years for driving drunk and colliding with a car, resulting in
the death of a child. Felony DWI was alleged as the underlying
felony. COA affirmed in an unpublished decision, holding the
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definition of felony murder “plainly dispenses with any mental
element” when felony DWI is the underlying felony for felony
murder. PDR was granted to determine whether a felony
murder conviction may be based on an underlying felony
that expressly requires no mens rea, despite the fact that in a
felony-murder conviction, the mens rea for the act of murder
is supplied by the mens rea of the underlying felony.
Held: Felony DWI can be the underlying felony in a
“felony-murder” prosecution under TPC §19.02(b)(3).
Issue is whether §19.02(b)(3), which does not prescribe a
culpable mental state, “plainly dispenses” with a culpable
mental state. CCA says it is largely dispositive that §19.02(b)(3)
omits a culpable mental state while the other two subsections
in §19.02(b) expressly require a culpable mental state. CCA
rejects Appellant’s contention that interpreting §19.02(b)
(3) to dispense with a culpable mental state renders murder
under §19.02(b)(3) a “strict liability” offense and that “murder
is never a strict liability crime in Texas.” While §19.02(b)(3)
might contain some features not normally associated with
“strict liability” offenses, on balance these features do not
overcome the clear legislative intent to plainly dispense with
a culpable mental state. Judgment is affirmed.
Writ Opinion
Application from Dallas County – Granted in part/Denied
in part
Ex parte Lindsey, 227 S.W.3d 443 (Tex.Crim.App. 2007);
Opinion: Per curiam:
Applicant was serving a 10-year sentence for 1997 aggravated
assault and burglary of a habitation convictions. In 2003, he
was released to mandatory supervision, but was revoked,
and he returned to prison. In 2005, TDCJ determined that
Applicant was statutorily ineligible for release to mandatory
supervision because of the nature of his convictions, and
denied him release. He contends he has been erroneously
deemed ineligible for mandatory supervision. He also
contends that he has been improperly denied “street-time”
credit.
Held: Applicant is eligible for mandatory supervision.
Said eligibility is governed by the law in effect at the time
the offense was committed. When Applicant committed
aggravated assault (2/8/94) the law in effect stated that a
prisoner could not be released to mandatory supervision
if the prisoner was serving a sentence for “a second degree
or first degree felony under Section 22.02, Penal Code
(Aggravated Assault).” Applicant was convicted of aggravated
assault causing serious bodily injury, a third-degree felony.
Therefore, his conviction for aggravated assault does not
make him ineligible for release to mandatory supervision. As
for Applicant’s burglary conviction, the trial court entered
findings of fact that Applicant committed the burglary offense
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on October 26, 1994. The trial court also found that the
indictment alleged that the applicant entered “a habitation ...
with the intent to commit a felony other than theft, namely,
sexual assault.” Although Applicant’s conviction for firstdegree burglary would make him ineligible for release to
mandatory supervision under our current statutory scheme,
the mandatory supervision statute was not amended to reflect
changes in the burglary statute until 1996. Therefore, the
relevant statute at the time of Applicant’s offense was the
1994 version, which made a prisoner ineligible for mandatory
supervision only if the prisoner was convicted of “a first
degree felony under Section 30.02, Penal Code (Burglary), if
the offense is punished under Subsection (d)(2) or (d)(3) of
that section.” Applicant is entitled to relief. However, he is not
entitled to street time because he did not meet the “halfway
point” of his sentence necessary for consideration of such
time against his remaining sentence. Gov’t Code §508.283.
Relief on that ground is therefore denied.
Application from Harris County – Dismissed (abuse of
writ)
Ex Parte Santana, 227 S.W.3d 700 (Tex.Crim.App. 2007);
Opinion: Keasler
Applicant was sentenced to 40 years upon his plea of guilty
to aggravated robbery. He filed a previous writ asserting
ineffective assistance of counsel. He now asserts he is actually
innocent of the offense. This writ was filed and set to decide
whether Santana’s subsequent application is procedurally
barred under Article 11.07, Section 4 of the Texas Code of
Criminal Procedure when his initial application presented
only a claim of ineffective assistance of appellate counsel.
Held: Applicant’s first writ challenged the conviction,
and therefore his subsequent writ is procedurally
barred. Art. 11.07 §4 applies after the final disposition of
a prior application that challenged the same conviction. A
final disposition “must entail a disposition relating to the
merits of all the claims raised.” In denying Applicant’s first
application without written order on the findings of the
trial court without a hearing, we resolved the merits of his
ineffective assistance of appellate counsel claim against him.
Therefore, he received a final disposition that was related to
the merits of his claim. In this writ Applicant claims that he
is actually innocent of aggravated robbery because he was
first charged with attempt to commit aggravated robbery.
This claim was available to him at the time of this first writ
application. Moreover, Although he identifies his allegation
as one of actual innocence, his claim is properly characterized
as one that challenges the sufficiency of the evidence, and
is therefore not cognizable on habeas. It is dismissed as an
abuse of the writ.

for the defense

Death Penalty Opinions
(Summary borrowed from Kristi Couvillon-Wise)
Direct Appeal from Collin County – Affirmed
Saldano v. State, __S.W.3d__ (Tex.Crim.App. No.72,556,
6/6/07); Opinion: Hervey
Facts: Appellant and his friend kidnapped the victim from
a grocery store parking lot, drove him in his own car to the
woods and shot him 5 times in the head. When arrested,
Appellant was so unremorseful a officer told him to “take his
situation seriously and stop laughing.” He does not challenge
sufficiency of the evidence to support his conviction.
Issues:
a. Saldano argued that he should not have been required to
submit to a Lagrone examination by a State shrink in order
to present testimony from a defense psychiatrist. He also
argued that if he was required to submit to such an exam, the
exam should have been limited to rebuttal of his psychiatrist’s
testimony on mental decline while on death row and that the
State should have been precluded from using any evidence
derived from this exam on the future-dangerousness issue.
These claims were overruled; he was required to submit to
a Lagrone exam and suffer any actual use by the State of the
results.
b. The CCA also concluded that the trial court did not
erroneously deny Saldano’s challenges for cause to multiple
venirepersons.
c. Held that the evidence was sufficient to support the jury’s
findings on the future-dangerousness special issue.
d. Held that Tennard does not overrule any prior rule of Texas
evidence that would normally prevent the use of evidence
of a co-defendant’s life sentence as mitigating evidence.
e. Distinguished the statutory mitigation special issue in this
case from the “nullification” instruction at issue in Smith.
Capital Habeas – Application Remanded for Evidentiary
Hearing (published order)
Ex parte Henderson, __SW.3d__ (Tex.Crim.App. No. 49,98402, 6/11/07); Opinion: Per Curiam (5-4)
Applicant was convicted of killing a three-month-old infant
by slamming his head onto a concrete floor. CCA affirmed
her conviction and death sentence, Henderson v. State, 962
S.W.2d 544 (Tex.Crim.App. 1997), and denied relief on her
first writ Ex parte Henderson, No. 49,984-01 (Tex.Crim.
App. March 6, 2002) (not designated for publication). In
this subsequent application Applicant asserts she has newly
available evidence showing: (1) she is innocent of capital
murder; (2) but for constitutional errors she would not have
been found guilty; and (3) she is no longer death eligible.
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According to affidavits and/or reports submitted by Drs. John
J. Plunkett, Peter J. Stephens, Janice J. Ophoven, and Kenneth
L. Monson, recent advances in the area of biomechanics and
physics suggest that it is possible the child head injuries could
have been caused by an accidental short-distance fall. After
reviewing these new expert affidavits, Dr. Robert Bayardo,
then Travis County Medical Examiner, who testified the
injuries could not have been inflicted by an accidental fall
as Applicant claimed, changed his mind. In an affidavit,
Bayardo stated in part: “Based on the physical evidence in
the case, I cannot determine with a reasonable degree of
medical certainty whether [the child’s] injuries resulted from
an intentional act or an accidental fall. In fact, had the new
scientific information been available to me in 1995, I would
not have been able to testify the way I did about the degree
of force needed to cause [the child’s] head injury.”
Held: Remanded for further proceedings. Bayardo’s reevaluation of his 1995 opinion, which he states is based upon
new scientific developments, is a material exculpatory fact.
CCA concludes the current application contains sufficient
specific facts establishing that Applicant’s first two claims
satisfy the requirements of article 11.071, § 5(a). CCA grants
Applicant’s request for a stay of execution and remands
this subsequent application to the trial court for further
proceedings on the first two claims. The third claim — that
she is no longer death eligible — is dismissed because it is
not legally cognizable under article 11.071, §5.

07-0460 Widner, Walter, Jr.
State Prosecuting Attorney’s PDRs from HARRISON
County; DWI
1. Where the trial court overrules Appellant’s pretrial motion
to cross-examine the state’s expert about the operation of the
intoxilyzer and Appellant subsequently enters a guilty plea to
driving while intoxicated, must the appellate record show the
results of the breath-test analysis in order for Appellant to
show that the trial court’s pretrial ruling was “used” against
him, thereby authorizing the appellate court to exercise its
review jurisdiction?
2. Where the trial court overrules Appellant’s pretrial motion
to cross-examine the state’s expert about the operation of
the intoxilyzer and Appellant subsequently enters a guilty
plea to driving while intoxicated, must the appellate record
demonstrate the substance of the testimony the state’s
expert would have presented in order for Appellant to show
that the trial court’s pretrial ruling was “used” against him,
thereby authorizing the appellate court to exercise its review
jurisdiction?

PDRs Granted June 2007

3. Where the trial court erroneously overrules a pretrial
motion that denies Appellant his Sixth Amendment right
to confront and cross-examine witnesses and Appellant
subsequently enters a guilty plea to driving while intoxicated,
does the Court of Appeals err by applying the harmless-error
test of Tex.R.App.P. 44.2(a)?

07-0255 Stewart, Clinton Shane, 06/06/07, Appellant’s
PDR from Gillespie County; Tampering with Physical
Evidence

07-0182, Lancon, Fernando, 06/06/07, State’s PDR from
Webb County; Murder; Attempted Murder; Deadly
Conduct

1. The Court of Appeals’ decision conflicts with another
court of appeals’ decision that held the only way evidence
can be destroyed for purposes of Penal Code §37.09 Is
when the part recovered has less evidentiary value than the
whole, insufficient to obtain a conviction for possession of
the whole.

This court should address whether the Court of Appeals
used the correct standard of review to conduct its factualsufficiency review.

2. The Court of Appeals has decided an important question
of state law that has not been, but should be, settled by the
Court of Criminal Appeals because the unique culpability
requirement to sustain a conviction for a violation of Penal
Code § 37.09 has yet to be authoritatively addressed.

Whether the Court of Appeals misapplied the standards of
Seibert in determining that a proper and functional Miranda
warning was given Appellant here and finding Appellant’s
custodial statement admissible.

07-0453 Holmes, Terry M. 06/06/07
07-0454 Woodall, David
07-0455 Williams, Gabriel J.
07-0456 Contreras, Gabriel, Jr.
07-0457 Harlow, April
07-0458 Rodriguez, Alfonso R.
07-0459 Brice, Michael
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06-1917, Martinez, Raul Adam, Jr., 06/13/07 Appellant’s
PDR from Harris County; Capital Murder

06-1753, York, Ann Caroline 06/13/07, Appellant’sPDR
from Harris County; DWI
1. The Court of Appeals erred in failing to consider or address
all of the factors argued by Appellant as reasons why the
instruction to disregard did not cure the flagrantly improper
jury argument.

VOICE

07- 413, Safety National Casualty Corp ... d/b/a Rocky
Bail Bonds, PDR from EL PASO County; Bail Bond
Forfeiture
Granted on Court’s own Motion granted 6/20/07:
Whether Article 22.13(a)(5) of the Texas Code of Criminal
Procedure is unconstitutional based on a violation of the
separation of powers provision in the Texas Constitution.
Appellant’s Ground, granted 6/13/07
Whether the Court of Appeals properly found that Article
22.16(a) of the Texas Code of Criminal Procedure is
unconstitutional based on a violation of the separation of
powers provision in the Texas Constitution.
07-0162 Valle, Anibal Heriberto, State Prosecuting
Attorney’s PDR from Wheeler County; POCS
1. Did the Court of Appeals fail to properly apply the standard
of review for determining the factual sufficiency of the
evidence as most recently stated by this court in Watson v.
State, 204 S.W.3d 404 (Tex.Cr.App. 2006)?
2. Did the Court of Appeals err by holding that the evidence
was factually insufficient to support the jury’s verdict of guilt
for possession of marihuana?
07-0236 Lawrence, Terence Chadwick, Appellant’s PDR
from Dallas County; Capital Murder
1. The Court of Appeals erred in holding that the trial court
did not err in overruling Appellant’s motion to quash the
indictment.
2. The Court of Appeals erred in holding that the Texas statute
defining murder, capital murder as they incorporate the current
expanded definition of a individual is constitutional.

interpretation denies Appellant due process of law.
2. The Court of Appeals’ interpretation of the Texas statute
denied Appellant equal protection of the law, because it
exempts the mother from prosecution while making the
father guilty of capital murder, for their mutual act of
terminating her pregnancy.
3. The Court of Appeals has erroneously ruled, in a case of
first impression, that a statute defining a “person” to include
the unborn does not violate the establishment clause of the
United States Constitution.
4. The Court of Appeals ruled erroneously that the trial
court did not err in denying a lesser included offense, when
there was evidence that Appellant did not cause the deaths
of the fetuses.
07-0307 Hammons, Duane, State’s PDR from Bexar
County; Sexual Assault (4 cts); Indecency w/Child (2
cts)
1. Whether the Court of Appeals erred in concluding that
the defense’s cross-examination of the complainant regarding
inconsistencies between her prior testimony given during
a civil deposition based on the conduct and her testimony
at trial in the criminal case was insufficient to constitute an
implied charge of recent fabrication or improper influence
or motive under Rule 801(e)(1)(B).
2. Whether the Court of Appeals erred in concluding
that the admission of the complainant’s statement from
other witnesses was harmful when the same evidence was
admitted through the testimony of the complainant without
objection.
07-0479 Moseley, Darryl, Appellant’s PDR from Bexar
County; Murder
The Court of Appeals erred in finding that the recording
of Appellant’s telephone conversations made at the police
station was not an intercepted wire communication, and
therefore was admissible against Appellant.

07-0265 Flores, Gerardo, Appellant’s PDR from Angelina
County; Capital Murder
1. The Court of Appeals has interpreted the Texas statute
to say that the father of unviable fetuses has no right to
participate in the termination of a pregnancy, even if done
with the mother’s consent and at her urging, and that the
state has a greater right to prosecute him for capital murder.
This interpretation “upholds” the mother’s right to terminate
a pregnancy, while criminalizing anyone who assists her. This
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2. The Court of Appeals erred in finding that the trial court
did not err in failing to grant a mistrial when the distinction
of prior Court of Criminal Appeals decisions claimed by
the Court of Appeals are directly contrary to other Court of
Criminal Appeals decisions and decisions of the same and
other courts of appeals.
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Do you want to
make a difference?

Volunteer

to serve on the TCDLA board
Any member of TCDLA in good standing who desires to make application to serve on the
TCDLA board of directors should fill out the application on the opposing page and
forward it to the TCDLA home office at 1707 Nueces Street, Austin, Texas 78701,
or fax it to 512.469.9107 on or before November 16, 2007.
The Nominations Committee listed below will consider applications nominating
new board members on December 8, 2007 at our quarterly board meeting in Dallas.
Please help us continue to try to slow the “freight train” running roughshod over the
rights of our citizens. We need dedicated members who will not only work hard for TCDLA,
but will infuse new blood and ideas into the association.

Nominations Committee
District 1
Thomas Hughes :

District 8
Stan Schwieger : Waco

District 2
Tip Hargrove : San Angelo

District 9
Betty Blackwell : Austin

District 3
Mark Snodgrass : Lubbock

District 10
Michael Gross : San Antonio

District 4
Randy Wilson : Abilene

District 11
Robert “Bobby” Lerma : Brownsville

District 5
Mark Daniel : Fort Worth

District 12
Emmett Harris : Uvalde

District 6
Bob Hinton : Dallas

District 13
Lydia Clay-Jackson : Conroe

District 7
Scrappy Holmes : Longview

District 14
Grant Scheiner : Houston

TCDLA Officers*
President : District 1
Craig Jett : Dallas

2nd Vice Chair : District 5
William Harris : Fort Worth

President Elect : District 4
H.F. “Rick” Hagen : Denton

Treasurer : District 9
Keith Hampton : Austin

1st Vice President : District 14
Stanley Schneider : Houston

Secretary : District 13
Lydia Clay-Jackson : Conroe

Note: Additional committee members consist of TCDLA officers.
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TOto
BOARD
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DIRECTORS
ApplicationFOR
for MEMBERSHIP
Membership
Board
Directors

Date: _________Name: _______________________ Date of birth:___________Business address:________________________City: _____________
State: _________ Zip:______________Business phone: ______________Office fax:_____________________Business e-mail: __________________
College Attended: ________________________________________
To: ____________From:____________ Degree: ____________________
Law School Attended: ____________________________________
To: ____________From:____________ Degree: ____________________
What percentage of your practice is devoted to Criminal Law? ________State Bar membership number: __________
Date admitted to the State Bar of Texas: ________
Name of firm, partnership and/or professional association: _________________________________________________________________________
Describe your legal career and experience as criminal defense practitioner (Please attach additional sheets, if necessary) : ____________________
________________________________________________________________________________________________________________________________
During the five years immediately preceding the date of this application, list your criminal law activities to the extent and the capacity indicated:
ACTIVITY
NUMBER AS LEAD COUNSEL
State Felony Jury Trials
State Misdemeanor Jury Trials
Federal Jury Trials
State Appeals
Federal Appeals
State and Federal Non-Jury Trials
State and Federal Pleas of Guilty
State and Federal Post Conviction Remedies
Juvenile Proceedings
Dismissals
Grand Jury No-Bills
Case Decided on Pre-Trial Motions Where Evidence was Presented
Probation and Parole Revocations
(circle one)
Yes
No

(1)

Yes

No

(2)

Yes

No

(3)

Yes

No

(4)

Yes

No

(5)

NUMBER AS CO-COUNSEL

Disclosure
of Conduct
DISCLOSURE
OF CONDUCT

Have you been subject to any disciplinary sanctions by the State Bar of Texas, by a district court in Texas, or by an
entity in another state which has authority over attorney discipline? Disciplinary sanctions include disbarment,
resignation, suspension, reprimand (public or private), order of rehabilitation, or referral to the professional
enhancement program?

Have you received notification from a district grievance committee from the State Bar of Texas or similar entity in
another state that a finding of just cause as defined by Section 1.06(P) of the Texas Rules of Disciplinary Procedure
has been made against you?
Has a criminal indictment or information been filed against you for a felony or misdemeanor involving moral
turpitude or other serious crimes as defined in the attorney standards?

Have you been convicted, received probation/community supervision (whether deferred or not), or fined for a felony
or misdemeanor involving moral turpitude or other serious crime as defined in the attorney standards?
Have you been sued for legal malpractice or other private civil actions alleging attorney misconduct, or have similar
actions been concluded by settlement, dismissal, or judgment for or against you?

Yes
No
(6)
Has a finding of inadequate representation been made against you regarding representation in a criminal case?
If any answers are circled “yes”, please provide a full written explanation and supporting documentation.

TCDLA
Participation
TCDLA
PARTICIPATION
Please state when you first became a member of the TCDLA and describe your participation in TCDLA since that time.
________________________________________________________________________________________________________________________________
List any articles, writings, outlines or publications that you have authored in connection with substantive or procedural criminal law matters.
________________________________________________________________________________________________________________________________
List any speaking engagements you have undertaken relating to or addressing substantive or procedural criminal law topics.
________________________________________________________________________________________________________________________________
Describe briefly the reasons that you wish to become a member of the Board of Directors of the Texas Criminal Defense Lawyers Association.
________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________

Will you accept the obligation as a Director of the Texas Criminal Defense Lawyers Association to regularly attend board meetings (held
quarterly), submit articles to the Voice, participate in legislative efforts, be available for assistance in the Strike Force, participate in the Second
Chair (mentor) Program, maintain the highest level of ethical standards, maintain the highest level of competence and support by attendance and
participation at TCDLA and Criminal Defense Lawyers Project programs and endeavors? Yes _____ No ________.
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TCDLA Join TCDLA Join TCDL

Join TCDLA
Today!
When you join TCDLA, you become a part of a long history
of providing outstanding services and assistance to criminal
defense lawyers across the great state of Texas.
Join today and take advantage of numerous member benefits.
Endorse a colleague or friend — encourage others to become
a member of TCDLA.

To join TCDLA you must be a member in good standing of the State Bar o
Texas engaged in the defense of criminal cases (except law students or
affiliate applicants). An applicant must be endorsed by a TCDLA membe
Members of the judiciary (except honorary members) and those regularly
employed in a prosecutorial office are not eligible.
Your membership will go into effect upon approval of application and
receipt of annual membership dues. Please allow 6 to 8 weeks for
confirmation and certificate.
q Mr.

q Ms.

First Name

Member Benefits

oin

Membership Application

l Voice for the Defense Magazine
A subscription to the ONLY state-wide magazine written specifically for
defense lawyers, published 10 times a year.
l Membership Directory
A listing of all TCDLA members. Updated and reprinted annually.

Mailing Address
City		

State

Telephone		

Fax

E-mail		

County

Bar Card Number

l Vendor Discounts
Receive discounts on various goods and services provided by numerous
vendors.

Date of Birth

l Listserv Access
Access to TCDLA listserv where you can exchange legal information and
resources with other TCDLA members.
l Website - Members Only Section
Access to the “members only” section of the website which includes
information on experts, summaries of cases from the state and federal
courts and more.
l Experts
Extensive list of experts for all types of criminal cases.
l Resources
Expansive library of research papers from renowned criminal defense
lawyers.
l Legislature
Opportunities to be involved in the legislative effort.

Middle Initial

Law Firm

l TCDLA Discounts
Receive significant discounts on CLE seminars and TCDLA publications.

l Strike Force
Strike Force assistance which comes to the aid of lawyers in need.

Last Name

q Mrs.

Zip

Name of other local criminal bar association or section

Nominating Endorsement

(must be completed)

As a current member of TCDLA, I believe this applicant to be a person of
professional competency, integrity and good moral character.
Signature of Endorser (must be current member)
Printed Name of Endorser (must be current member)

Membership Category (please check one)
q
q
q
q
q
q
q

First Time Member — $75 per year
Renewing Membership — $150 per year
Voluntary Sustaining Member — $300 per year
Sustaining Member — $200 per year
Affiliate Member (Experts or Legal Assistant) — $50 per year
Public Defender — $50 per year
Investigator — $50 per year

q Law Student — $20 per year

Payment Method (please check one)

Resources for Texas Capital Litigators
l Capital Litigation Update
Published 10 times a year with a “Motion of the Month” enclosed.

q Check enclosed (payable to TCDLA)
q Visa
q Mastercard
q American Express

q Discover

Credit Card Number		

Expiration Date

l Capital Resource Listserv
Access to a listserv consisting of Texas-only lawyers, investigators and
mitigation specialists who practice in the capital arena.

Name on Card			

Signature

l Motions Bank and Claims
Access to a capital-specific motions bank and habeas corpus claims for
state and federal practice.

Mail completed form and payment to
Texas Criminal Defense Lawyers Association (TCDLA)
1707 Nueces Street • Austin, Texas 78701
Fax to (if paying by credit card): 512.469.9107

l Experts Database
Access to a database of experts in a wide area of expertise.

For office use only: Bar Card Date_________Month_____Year______

l CLE Opportunites
Comprehensive substantive continuing legal education.

TAX NOTICE $36 of your annual dues ($19 if a Student Member) is for a one-year subscri
to the Voice for the Defense. Dues to TCDLA are not deductible as a charitable contrib
but may be deducted as an ordinary business expense. The non-deductible portion of re
and initial membership dues is $39 in accordance with IRC sec 6033.

l Locating Assistance
Assistance locating capital qualified investigators and mitigation
specialists.

www.tcdla.com

