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Ten percent discount to all TCDLA members. Simply tell the reservations
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 TCDLA Discounts
Receive significant discounts on CLE seminars and TCDLA
publications.
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 Strike Force
Strike Force assistance to aid lawyers threatened with or incarcerated for
contempt of court.
 Resources
Expansive library of research papers from renowned criminal defense
lawyers.
 Significant Decisions Report
Professional reports summarizing state and federal cases, emailed weekly.
 Legislature
Opportunities to be involved in the legislative effort.

 Voice for the Defense magazine
A subscription to the only statewide magazine written specifically for
defense lawyers, published 10 times a year.

 State Motions CD
New members will receive a comprehensive CD of state forms and
motions,including DWI, post-trial, pretrial, and sexual assault motions.

 Membership Directory (printed and online)
Comprehensive listing of current TCDLA members, updated, reprinted,
and mailed annually and online directory of current TCDLA members.

 Membership Certificate
Display your TCDLA membership with pride! New members will receive
a personalized certificate by mail.

 Lawyer Locator
Online directory providing members an opportunity to list up to three
areas of practice for public advertising.
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 May
May 6–7, 2008
CDLP | Indigent Defense/Law at the
Pass: A Hands-On Trial Skills Course
El Paso, TX
May 8
CDLP | Communicating with Juries
with Josh Karton | co-sponsored with
the Harris County Criminal Lawyers
Association
Houston, TX

August 15, 2008
TCDLA | Top Gun DWI
Houston, TX
 September
September 11–12, 2008
TCDLA | Sexual Assault
Austin, TX
September 13, 2008
TCDLA, CDLP, TCDLEI Board Meetings**
Austin, TX

May 23, 2008
CDLP | Indigent Defense
Dallas, TX

September 20–21, 2008
CDLP | Innocence Clinic
Dallas, TX

 June
June 25–26, 2008
CDLP | Indigent Defense
San Antonio, TX

September 25–26, 2008
TCDLA | Juvenile Law
Dallas, TX

June 26–28, 2008
TCDLA | 21st Annual Rusty Duncan
Advanced Criminal Law Course
San Antonio, TX

 October
October 2–3, 2008
TCDLA | Stuart Kinard Memorial
Advanced DWI
San Antonio, TX

June 27–28, 2008
TCDLA, CDLP, TCDLEI Board Meetings**
San Antonio, TX

October 17, 2008
CDLP | The Ultimate Trial Notebook
Corpus Christi, TX

 July
July 10 –11, 2008
CDLP | Advanced Trial Series
South Padre Island, TX

October 23–24, 2008
CDLP | 6th Annual Forensics
Dallas, TX

July 12, 2008
TCDLA, TCDLEI, CDLP | Board
Orientation
South Padre Island, TX

 November
November 14, 2008
CDLP | Nuts ’n’ Bolts | co-sponsored
with San Antonio Criminal Defense
Lawyers Association
San Antonio, TX

July 18–20, 2008
TCDLA | President’s Retreat
Memphis, Tennessee
 August
August 8, 2008
CDLP | Best of the Best Criminal Trial
Seminar
Austin, TX

November 20–21, 2008
CDLP | Capital Murder/Mental Health
South Padre Island, TX

 December
December 12, 2008
CDLP | The Hal Jackson Memorial Jolly
Roger Criminal Law Seminar
Denton, TX
December 13, 2008
TCDLA, CDLP, TCDLEI | Board
Meetings**
Denton, TX
 February
February 5–6, 2009
CDLP | Capital/Mental Health
Houston, TX
February 12–16, 2009
President’s Trip
Steamboat Springs, Colorado
 March
March 12–13, 2009
CDLP | 29th Annual Prairie Dog
Lawyers Advanced Criminal Law
Seminar
Texas Tech School of Law
Lubbock, TX
March 14, 2009
TCDLA, CDLP, TCDLEI | Board
Meetings**
Lubbock, TX
Seminars sponsored by CDLP are
funded by the Court of Criminal
Appeals of Texas.
*Unless otherwise noted, seminars are
open only to criminal defense attorneys, mitigation specialists, defense
investigators, or other professionals
who support the defense of criminal
cases. Law enforcement personnel
and prosecutors are not eligible to
attend.
** Open to all members

Note: Schedule and dates subject to change. Visit our website at www.tcdla.com for the most up to date information.
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Craig Jett

A Fundamental Right? (Part 2)

I

President’s
Message

n Texas, if you are charged with a criminal offense, you are entitled to a jury to determine,
beyond a reasonable doubt, any fact at issue. The citizen and non-citizen accused are
entitled to a jury to decide guilt, or innocence, for any felony charge and for any misdemeanor,
whether it carries a sentence of jail time or only a fine. In Texas, the accused is entitled to
have a jury (or judge, if one chooses) to determine the sentence. The accused is even entitled
to a factual determination, by a jury, beyond a reasonable doubt, of whether evidence was
obtained in violation of any provision of the Constitution or laws of the State of Texas or of
the United States. Article 38.23(a), C.C.P. The only limitation on the right to a jury in Texas
is the availability of probation from a jury, in certain circumstances. A defendant may not
receive community supervision from a jury in a felony case if he has previously been con
victed of a felony, is adjudged guilty of the offense of murder, is convicted of certain child
sex offenses if the victim is younger than 14 years of age, and for certain enhanced drug
offenses. Article 42. 12, §4, C.C.P.
Among American jurisdictions Texas is unique in the availability of a jury to the accused.
Of course, in the federal system, there is no right to jury sentencing, except in a capital
case. Ring v. Arizona, 536 U.S. 584 (2002). Only six states have jury sentencing: Virginia,
Kentucky, Missouri, Arkansas, Oklahoma, and Texas.1 All the states with jury sentencing,
except Texas, provide for some limitation on the jury’s discretion. In Arkansas, Missouri,
Oklahoma, and Virginia, the jury’s sentence is in effect a declaration of a maximum sentence.
The trial judge is free to depart downward from that maximum, but has no power to impose
a harsher sentence. 2 In Kentucky, sentencing recommendations by juries are not binding

1. King, Nancy J. and Noble, Rosevelt L., “Felony Jury Sentencing in Practice: A Three State Study,”
Vanderbilt Law Review May 2004.
2. Hoffman, Morris B., “The Case For Jury Sentencing,” 52 Duke L.J. 951, pp. 1008–09.
3. Hoffman, ante at n.1;. see Murphy v. Commonwealth, 50 S.W.3d 173, 178(Ky. 2001) (stating that
a jury’s recommendation has no mandatory effect).
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on the judge,3 but a judge may not impose a sentence higher
than that recommended by a jury unless the jury’s sentence
is less than the mandatory minimum required by statute.4 In
Missouri, Oklahoma, Virginia, and Kentucky, the decision to
grant probation is for the trial judge only.5 Arkansas has a mixed
approach under which the trial judge may, but is not obligated
to, instruct the jury on alternatives to prison. However, the jury’s
decision is advisory only.6 All six states, except Missouri, have
bifurcated systems, where there is a guilt stage and a sentencing
stage of a trial. In Texas, a court is bound by a jury’s sentencing
decision. A judge may not reduce or increase a jury’s sentence.
This includes a sentence of probation, although a judge sets the
length of probation and the terms and conditions of probation,
including periods of confinement in jail not to exceed 180 days.
In Texas, short of granting a motion for new trial, the trial court
is bound by the jury’s verdict. In Texas, the right to a jury verdict
is fundamental and unassailable. Should it remain that way?
At the beginning of this year, America reached a milestone.
For the first time in our history, more than 1 in 100 American
adults are behind bars. Out of a population of nearly 230 million
adults, we imprison 2,319,258. We imprison more people than
any other country. China is second with 1.5 million adults be
hind bars, and Russia is a distant third with 890,000 inmates.7,8
The United States also is the global leader in the rate at which
it incarcerates its residents—750 per 100,000 residents—as
compared to 628 per 100,000 in the Russian Federation, 189 per
100,000 in the People’s Republic of China, and 93 per 100,000
in Germany.9
Not surprisingly, Texas leads the nation in the number
of prisoners, with 171,790. California is a close second with
171,441 prisoners, but out of a total population of 36,457,549,
compared to 23,507,783 in Texas.10 Texas is second in the na
tion, leading all countries in the world, in incarceration rate.
In 2005, Texas incarcerated 976 per 100,000 of its residents.
(Louisiana leads the nation, and the world, with 1,138 inmates

4. Ky. Rev. Stat. Ann., §532.070(1); Commonwealth vs. Young 25 S.W.
3d 66(Ky 2000); Commonwealth v. Neace, 978 S.W.2d 31(Ky. 1998).
5. Hoffman, ante at n.2, p. 1006.
6. Hoffman, ante n.2, at p. 1006; Ark. Code Ann. §16-97-1001.
7. The Pew Center on States, “One in 100: Behind Bars in America
2008,” February 2008, p. 5.
8. In 2007, the population of China was 1,317 billion; the United
States, 302 million; and the Russian Federation, 143 million. U.S. Cen
sus Bureau, assessed on January 4, 2008.
9. International Centre for Prison Studies at King’s College, London,
“World Prison Brief,” January 2008. www.kcl.ac.uk/depsta/rel/icps/
worldbrief/world_brief.html.
10. Estimated United States Census Bureau populations for 2006.

per 100,000.11) There are very tangible effects in Texas from such
high incarceration rates. In fiscal year 2007, Texas spent $3.293
billion on corrections.12 This is 8.6 percent of the state’s general
fund.13 Between 1985 and 2005, the Texas prison population
increased 300 percent, forcing an investment of $2.3 billion to
add 108,000 beds. The beds are now full, and there are forecasts
of the arrival of another 14,000–17,000 inmates within five
years.” 14
In order to address prison population pressures, short of
new commitments to prison capacity, the Texas Office of Court
Administration (OCA) Director, Carl Reynolds, advocates two
strategies: (1) reducing inmate prison stays through a combina
tion of parole approval and revocation rates, reducing criminal
penalties through legislation, and increasing funding for
sentencing alternatives; or (2) “adopt a sentencing commission/
guidelines model that was implicitly rejected in 1993.” 15 Mr.
Reynolds appears to advocate the philosophical position of
the American Law Institute, which is the development of “state
sentencing commissions and guidelines; greater judicial au
thority in sentencing; balanced appellate review of sentencing;
and re-invention of prison release discretion.16 However, he
also suggests that any reforms should preserve Texas’ “jury
sentencing in some form. . . .” 17
While Mr. Reynold’s stated goal to reduce Texas’ prison
population is laudable, those efforts should focus on legislative
solutions. The adoption of sentencing guidelines, if the federal
experiment is any indication, would be a prescription for re
ducing the protections of the people from the government and
increasing the prison population. As of December 31, 1996, there
were 105,544 prisoners in federal custody. At the end of 2006,
there were 193,046 federal prisoners. As of March 27, 2008, there
were 200,933 federal inmates.18 While you cannot blame the
increasing federal prison population solely on the sentencing
guidelines, neither can you ignore the striking increase in federal
guilty pleas and corresponding reduction in trials and not-guilty
verdicts since the promulgation of the sentencing guidelines.

11. The Pew Center on States, “One in 100: Behind Bars in America
2008,” Table A-6, “Bureau of Justice Statistics, Prison and Jail Inmates
at Mid Year 2005.”
12. Ante n.11, Table A-3.
13.Ante n.11, Table A-2.
14. Ante n.11, p. 17.
15. CourTex, Texas Judicial Branch News, Special Edition: State
Sentencing Policy, January 2007, p.10.
16. Ante n.15, p.7
17. Ante n.15, p.8.
18. Bureau of Justice Statistics, “correctional populations in the
United States, 1997.”
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(See Part One of this article in the March 2008 issue of Voice
for the Defense.)
We Americans proudly brag about the legal protections
we enjoy and the due process that is guaranteed to all citizens
(and non-citizens) of our country. Yet, we incarcerate far more
of our residents than any other nation. Are we such a lawless
people that imprisoning one of every 100 adults is necessary
to keep order? Or are we fooling ourselves with our faith in
our law and institutions? By one form of measure, we are
the most lawless country on the planet. By another, our law
enforcement is the most onerous. When more people are be
ing prosecuted and imprisoned than ever before, how can we
consider any reduction in the legal rights that stand between
the citizen and the government? The right to a jury of one’s
peers is vital to maintaining the freedoms that we do have.
While Texas imprisons more of its residents than any other
state, nowhere is the jury more honored. The right to a jury
trial is the most fundamental of rights. It should be frequently
exercised, vigorously conducted, and zealously guarded. In this
way Texas can be an example to the rest of our country and to
the world.
My sincere thanks to Scott A. Screbnik, Esq., a criminal defense
lawyer in Miami, Florida whose research and ideas inspired this
article.
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Scholarships Available!

T

he Criminal Justice Section of the State Bar
of Texas has announced the availability of
a limited number of scholarships for defense
attorneys and prosecutors. Applicants must be
a member of the Criminal Justice Section, they
may not have received a Criminal Justice Section
scholarship in the past three years, and they must
be financially unable to attend the course without
scholarship assistance. Course tuition and actual
reasonable expenses not to exceed $1,000 will be
reimbursed upon review and approval. Requests
for applications must be in writing to 909 Throck
morton Street, Fort Worth, Texas 76102, or by fax
to 817-338-1020.
21st Annual Rusty Duncan
Advanced Criminal Law Course
• The TCDLA Rusty Duncan Law Course is held
in San Antonio June 26–28, 2008.
• Completed applications must be received by
May 9, 2008.
• Scholarship recipients will be notified prior to
May 22nd.
State Bar of Texas Advanced
Criminal Law Course
• The State Bar Law Course is held in San
Antonio July 28–31, 2008.
• Completed applications must be received by
June 9, 2008.
• Scholarship recipients will be notified prior to
June 23rd.
All non-scholarship attendees to the State Bar
Advanced Course who are current members of
the Criminal Justice Section will receive a $25
tuition discount.

Joseph A Martinez

Many Thanks

T

Executive
Director’s
Perspective

CDLA congratulates the Honorable Frank Maloney Jr., the first President of TCDLA
and member of the TCDLA Hall of Fame. Judge Maloney was recently awarded the
Outstanding 50-Year Lawyer Award by the Texas Bar Foundation. Judge Maloney is one
of only a handful of criminal defense lawyers to receive this most prestigious award. The
award is described as the most prestigious statewide honor awarded to Texas attorneys. It was
established in 1974 as the first award given by the Texas Bar Foundation. Five or six attorneys
are recognized each year with an oral history documenting their outstanding careers. Criteria
for the award are the following: The recipient must be an attorney who has been actively
engaged in the practice of law for a period of more than fifty years, during which time he
or she manifested adherence to the highest principles and traditions of the legal profession
and service to the public in the community in which he or she lives. Past recipients include
Morris Atlas, Louis Bedford, Charley Farris, Vester Hughes, Joe Jamail, Wales Madden Jr.,
Eldon B. Mahon, Louise Raggio, Barefoot Sanders, Justice Jack Hightower, Howard Coghlan,
Thomas Eubank, Charles L. Smith, and Robert H. Thomas.
TCDLA has had several top-notch seminars in the last month. Special thanks to:
• Richard Anderson, course director for Federal Law held in New Orleans March 6–7,
attended by around 136 attorneys. The evaluations were so positive we are looking at
another Federal Law seminar in New Orleans in spring of 2010.
• Troy McKinney, Gary Trichter, and Mimi Coffey, course directors for this year’s 15th
Annual Mastering Scientific Evidence in DUI/DWI Cases seminar held in Dallas on
March 27–29. This is the fourth year the National College for DUI Defense has partnered
with TCDLA to put on this national seminar in Texas, drawing 151 attendees. Troy
McKinney is a regent on the Board of NCDD. TCDLA President Craig Jett presented
Troy and Barry Simons, president of NCDD, a TCDLA Board resolution thanking NCDD
for its support in bringing MSE to Texas.
• Lydia Clay-Jackson and Tim Evans, deans of this year’s 32nd Annual Texas Criminal
Trial College held in Huntsville. Thanks to their dedicated efforts, this year’s college of
more than 40 faculty members trained 80 lawyers over a period of six days. Thanks also
to the faculty who volunteered their time. Thanks to all our members and judges who
recommended lawyers to attend the college. Lydia and Tim especially deserve our sincere
thanks for their time and dedication over the last year in planning this year’s college.
• Jimmy Ellison, executive director, San Antonio Bar Association, John Convery, course
director and board member of the San Antonio Bar Association and TCDLA, and Bill
January/February 2008
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Price, course director and TCDLA member, for allowing
TCDLA/CDLP to co-sponsor this year’s 45th Annual Crim
inal Law Institute in honor of District Court Judge A. A.
Semaan. This is the third year TCDLA, through CDLP, has
co-sponsored this prestigious seminar, the very first CLE
course for lawyers in the State of Texas. Around 227 lawyers
attended.
• A very special thanks to all the TCDLA staff who worked on
these seminars, especially Denise Garza, Yvonne Rendon,
Christina Abascal, Nicole Pham, Alex Chronis, Susan Fuller,
and Judy Gonzalez.
Please join H. F. “Rick” Hagen for his President’s Retreat
(open to all TCDLA members) in Memphis, Tennessee, at the
historic Peabody Hotel on July 18–20. Group tours of the Na
tional Civil Rights Museum, the Rock and Soul Museum, and
Sun Studios are planned.
The 21st Annual Rusty Duncan Advanced Criminal Law

Course is less than three months away, but we already have more
than 150 pre-registered. Please come “Walk the Red Carpet
with the Stars of Criminal Defense” at this year’s seminar! E. G.
“Gerry” Morris and Bill Wischkaemper have put together an
outstanding lineup of state and national speakers. Breakout
sessions include tracks in appellate law (Gary Udashen), federal
law (Richard Anderson), and new lawyer (Randy Wilson).
We have available a significant number of TCDLEI scholar
ships for lawyers and special rates for new lawyers, so get those
applications in. The Court of Criminal Appeals has provided
funds for both judicial scholarships and travel stipends, so please
invite your local judges to apply for a scholarship and stipend.
Encourage your colleagues and new lawyers to attend as well.
Please don’t forget our big Membership Challenge. Win
up to $1,000 in TCDLA vouchers for CLE, publications, and
hotel costs.
Good verdicts to all!

Judge Frank J. Maloney Jr.

TCDLA salutes our own legend, Judge Frank J. Maloney Jr.,
winner of the prestigious Outstanding 50-Year Lawyer Award
given by the Texas Bar Foundation.
12
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Emmett Harris

Thanks for Writing

L

Editor’s
Comment

ast month we asked you to fill out the Voice survey form included in the back pages of
the January/February issue. You responded very well, and we thank you for having taken
the time to send us your evaluations. We received 203 responses. To put this in perspective,
we got about a hundred the previous year and almost none the year before that. Therefore,
you were a hundred percent more responsive this time. Congratulations.
Our staff in the Austin office compiled a digest of the answers. I traveled to Austin and
met with the staff, and we had a conference call so that the officers could participate. The
survey results are on file with the office, and if you are interested in looking at the digest,
just let them know.
The approval ratings for the content, timeliness, informative nature, and ease of use were
all in the 90 percent or better range. You were relatively neutral as to whether you wanted
any changes in the cover, color, or number of photos. Some of you said you were tired of
DWI articles. Some of you said you wanted more-detailed scientific data. Some of you said
you wanted more “practical,” fundamental articles geared to newer lawyers. One of you
said, “Stop these war stories!” Another of you said, “I love the new sections on War Stories.”
Obviously we play to a diverse crowd.
The Voice for the Defense has been in publication for more than 37 years now. We are
dedicated to continuous improvement, and we thank you again for your responses. We value
this input, and take your suggestions very seriously. Stay in touch.
April 2008
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FR Buck Files, Jr

Booker’s Impact on Resentencing Issues

F

or eighteen years, judges and lawyers believed that the sentencing scheme set out in the
United States Sentencing Guidelines was mandatory. Then along came United States v.
Booker, 543 U.S. 200, 125 S.Ct. 738, 116 L.Ed.2d 621 (2005), which has now been cited in at
least 8,483 opinions of the various federal courts. For some defendants and their lawyers,
Booker has been a blessing; for others, it has been a curse. George W. Williams clearly belongs
in the latter group. See United States v. Williams, ___ F.3d ___, 2008 WL 413303 (5th Cir.
2008).
Williams was the president, director, and a founding partner of CPR Medical Inc. In
2001, Williams and two fellow directors of the corporation were charged by indictment with
51 counts of fraud, conspiracy to commit fraud, money laundering, conspiracy to commit
money laundering, and criminal forfeiture. After his two co-defendants pleaded guilty, Wil
liams opted for a jury trial and was convicted of all counts.
At his sentencing hearing, the district court grouped Williams’ offenses and applied the
base-offense level of the money laundering Guideline.
• Offense Level 28: 78 to 97 months.
The district court then enhanced Williams’ offense level by two levels after finding that
the defendant obstructed justice by committing perjury at trial.
• Offense Level 30: 97 to 121 months.
The district court then departed upward by four levels under the provisions of U.S.S.G.
§5K2.0 on the ground that the money-laundering scheme was complex because it required
deposits into five different accounts at separate banks and harmed approximately 297
persons.

Federal
Corner
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• Offense Level 34: 151 to 188 months.
The district court then sentenced Williams to 172 months of imprisonment and the
defendant gave notice of appeal.
A panel of the Circuit (Owen, Jolly, and Clement) found the district court did not err
when it applied a two-level enhancement for obstruction of justice under U.S.S.G. §3C1.1. The
Court, however, held that Williams’ scheme—harming 297 persons and involving deposits in
five different banks—was exceptional neither in its complexity nor in its number of victims

and held that the district court erred by departing upward,
pursuant to 5K2.0. The Court vacated the sentencing order
and remanded the case to the district court for resentencing in
accordance with its opinion. United States v. Williams, 101 Fed.
Appx. 435 (5th Cir. 2004)
When Williams and his lawyer got the news of the Court’s
decision, they must have been happy campers because they
could have assumed that the district court could not impose
a sentence greater than 121 months. The Court had held that
the district court erred in departing upward from the Guideline
range of 97 to 121 months and 18 U.S.C. §3742g (Sentencing
upon Remand) places a ceiling on the sentence a district court
can impose when an appellate court vacates a sentence and re
mands the case for resentencing:
The Court shall not impose a sentence outside the ap
plicable Guidelines’ range except upon a ground that—
(A) was specifically and affirmatively included in the
written statement of reasons required by §3553(c) in
connection with a previous sentencing of the defendant
prior to the appeal; and, (B) was held by the Court of Ap
peals in remanding the case to be a permissible ground of
departure [emphasis added].
There were the Law of the Case Doctrine and the Mandate
Rule, which would have been known to Williams’ lawyer and
would have given him additional comfort.
• Under the law of the case doctrine, ordinarily “‘an issue of
fact or law decided on appeal may not be reexamined either
by the district court on remand or by the appellate court
on subsequent appeal.’” United States v. Lee, 358 F.3d 315,
320 (5th Cir. 2004), quoting United States v. Matthews, 312
F.3d 652, 657 (5th Cir. 2002).
• [T]he mandate rule, which, as a derivative of law of the
case, “compels compliance on remand with the dictates of a
superior court and forecloses relitigation of issues expressly
or impliedly decided by the appellate court.” Lee, supra at
321, quoting United States v. Bell, 988 F.2d 247, 251 (5th
Cir. 1993).
Then along came Booker. On remand, the district court
held a resentencing hearing. Apparently believing that the en
hancement based on obstruction of justice was invalid under
Booker (since the fact that perjury had not been found by a
jury nor admitted by Williams), the district court found that
the advisory sentencing Guideline range was 78 to 97 months.
Citing the sentencing factors stated in 18 U.S.C. §3553(a)
and the specific circumstances of Williams’ case, the district
court imposed a non-Guideline sentence and again sentenced

Williams to the same 172 months of imprisonment. Again,
Williams appealed.
Writing for the Court, Judge Owen’s opinion contains the
following:
George W. Williams was originally sentenced prior to the
issuance of United States v. Booker, under a mandatory
Sentencing Guidelines regime. In a prior appeal, this
court held that certain factors did not justify an upward
departure from the mandatory Guidelines range. On
remand, after Booker was decided, the district court
imposed a non-Guidelines sentence greater than the
advisory Guidelines range. We hold that the district
court did not violate the law of the case in imposing the
sentence and that the sentence was not unreasonable.
We therefore affirm.
***
In the prior appeal we held that the district court “erred
by departing upward from the sentencing guidelines
pursuant to §5K2.0.” We concluded that the facts of
Williams’ case did not reveal an exceptional degree of
complexity or number of victims, that the Sentencing
Guidelines already took complexity and number of vic
tims into account, and therefore that the Guidelines
themselves did not allow an upward departure on those
grounds. Our earlier holding was an interpretation of the
mandatory Sentencing Guidelines, and a non-Guidelines
sentence could not be imposed at that time.
The Supreme Court’s decision in Booker was intervening
law that created one of the recognized exceptions to the
law of the case doctrine. Booker rendered the Guidelines
sentencing range advisory only. This was a dramatic shift
in sentencing law and permitted the district court to
consider complexity and number of victims in selecting
a sentence, even though we had ruled that those factors
were improperly considered in upwardly departing pur
suant to section 5K2.0 of the then-mandatory regime.
The Booker decision was intervening controlling law
that created an exception to the law of the case doctrine
[emphasis added].
Williams argues that his sentence is unreasonable, con
tending that his money laundering offenses are “run of
the mill” and within the “heartland of money laundering
offenses.” He further asserts that the amount of loss is
the relevant measure of harm, not the number of victims
or complexity of the scheme because, he contends, the
number of victims and the sophistication of the scheme
is subsumed in the loss tables. The Guidelines range
April 2008
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should be applied, he argues, absent extraordinary cir
cumstances peculiar to the particular defendant. He
asserts that his 172-month sentence (fourteen years and
four months) is a 77 percent increase over the maximum
guideline sentence calculated by the district court, which
was 97 months (eight years and one month). A sentence
of eight years and one month would more than satisfy
the sentencing goals in 18 U.S.C. §3553, he contends.

must include the Guidelines range in the array of factors
warranting consideration,” the sentencing ‘judge may
determine, however, that, in the particular case, a withinGuidelines sentence is ‘greater than necessary’ to serve
the objectives of sentencing.” Obviously, the sentencing
court may also conclude in a particular case that a sentence
within the Guidelines range is not lengthy enough to serve
the objectives of sentencing [emphasis added].

The Supreme Court has recently provided additional
guidance in determining whether a sentence is reasonable.
The Court reconfirmed that “[r]egardless of whether the
sentence imposed is inside or outside the Guidelines range,
the appellate court must review the sentence under an
abuse-of-discretion standard.” In performing that review,
we are to “first ensure that the district court committed
no significant procedural error, such as failing to calculate
(or improperly calculating) the Guidelines range . . .”
[fn 25 Gall v. United States, ___ U.S. ___, 128 S.Ct.
586, 591, 169 L.Ed2d 445 (2007).] [emphasis added]

***
Both Gall and Kimbrough emphasized that the Guide
lines range is but one factor for a sentencing judge to
consider. The Guideline range is “the starting point
and the initial benchmark. . . . [I]n the ordinary case,
the Commission’s recommendation of a sentencing
range will ‘reflect a rough approximation of sentences
that might achieve §3553(a)’s objectives.’” But that
range is not mandatory. The §3553(a) factors must be
considered. “The sentencing judge . . . has ‘greater famil
iarity with . . . the individual case and the individual de
fendant before him than the Commission or the appeals
court.’ He is therefore ‘in a superior position to find
facts and judge their import under §3553(a)’ in each
particular case.” The Supreme Court further counseled,
“[I]n light of these discrete institutional strengths, a
district court’s decision to vary from the advisory Guide
lines may attract greatest respect when the sentencing
judge finds a particular case ‘outside the “heartland” to
which the Commission intends individual Guidelines
to apply.’” “On the other hand, while the Guidelines are
no longer binding, closer review may be in order when
the sentencing judge varies from the Guidelines based
solely on the judge’s view that the Guidelines range ‘fails
properly to reflect §3553(a) considerations’ even in a
mine-run case.”

***
The district court considered a number of factors
in selecting a sentence of 172 months, including the
number of victims who were individuals, the harm to
and disruption of the lives of those victims, the fact
that the fraud and money laundering occurred across
26 states, and the complexity of the scheme. Among
Williams’ chief complaints is his contention that the
Guidelines adequately accounted for these factors and
therefore his sentence in excess of the Guidelines range
is unreasonable.
The Supreme Court’s decision in Booker implicitly re
jected the position that no additional weight could be
given to factors included in calculating the applicable
advisory Guidelines range, since to do otherwise would
essentially render the Guidelines mandatory. In Gall
and Kimbrough v. United States, the Supreme Court has
more explicitly set forth the permissible considerations
in imposing a sentence, whether within or without an
applicable Guidelines range. The Court explained in
Gall that in selecting a sentence, the district court “may
not presume that the Guidelines range is reasonable”
The court “must make an individualized assessment
based on the facts presented.” This necessarily means
that the sentencing court is free to conclude that the
applicable Guidelines range gives too much or too little
weight to one or more factors, either as applied in a par
ticular case or as a matter of policy. The Supreme Court
confirmed in Kimbrough that while “[a] district judge
16
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In selecting a sentence for Williams, the district court
was not prohibited from considering the number of
victims, the harm to individuals, the expansive reach of
the crimes, or the complexity of the scheme, even though
the Guidelines sentencing range for money laundering
may implicitly have taken complexity of the scheme and
the number of victims into account by basing the term
of imprisonment on the amount of loss. We find no
merit in Williams’ arguments that these factors could not
support a sentence outside the guidelines, although we
recognize that some of our pre-Rita, pre-Gall, and preKimbrough decisions indicate otherwise. All of the factors
about which Williams complains are permissible factors for
consideration under 18 U.S.C. §3553(a) in determining

whether a sentence inside or outside the Guidelines would
be appropriate [emphasis added].
Williams contends there must be extraordinary circum
stances to justify a sentence 77 percent higher than 97
months, which was the top of the Guidelines advisory
range found applicable by the district court. (We note
that Williams’ 172-month sentence is 42 percent greater
than 121 months, the top of the properly calculated
Guidelines range.)
***
In imposing a 172-month sentence the district court
enumerated each of the factors set forth in 18 U.S.C.
§3553(a) and considered their application to Williams’
case. The court found that his offense “was horrendous
and wrecked many people’s lives,” that Williams “[b]
asically . . . stole money from individuals.” The district
court considered the need for the sentence “to reflect the
seriousness of the offense, to promote respect for the law,
and to provide just punishment for the offense” to be an
“extremely important” factor. The court sought “to deter
other people from scamming not one community but
several communities throughout 26 states.” The court
further found “[t]his particular defendant has shown
no remorse and really doesn’t care that he wrecked the
lives of many people by defrauding them of some of
their savings.” The court found no need for educational
or vocational training, medical care, or other corrective
treatment. The district court also said,
Based on all the factors of this case, the tremendous
problems that it caused to the individuals, all the
testimony that was presented in court, the fraud
and the complexity of the fraud, the number of
states and the number of individuals, and where
these people were sought to in fact contribute to
this scheme unwittingly. The only one who knew
that this was a scheme were the ones putting
this scheme together, and the lead person in that
entire scheme was Mr. Williams.
***
We note that the 172-month sentence is below a statutory
maximum sentence of 20 years, which was authorized
for Count 29 as well as for each of Counts 30 to 47. The
maximum statutory penalty for each of the offenses enu
merated in Counts 1 to 28 was five years, and for each
offense enumerated in Counts 53 to 55, the maximum
penalty was ten years [emphasis added].

For the reasons explained in Gall and Kimbrough, we give
considerable deference to the district court’s imposition
of the 172-month sentence. The district court saw and
heard the evidence, made credibility determinations,
had full knowledge of the facts, and gained insights not
conveyed by the record. The district court had access to
Williams and had “‘greater familiarity with’” this case
and Williams “than the Commission or” this court. While
we may not have imposed the same sentence, that is not
the test. The district considered the factors in 18 U.S.C.
§3553(a) and articulated the reasons for arriving at the
sentence. In light of the record and the district court’s
findings, we cannot say that the district court abused its
discretion in concluding that a 172-month sentence was
reasonably necessary to achieve the objectives of 18 U.S.C.
§3553(a). (Internal citations and footnotes omitted
unless otherwise indicated)
Williams is an important case. During the Guideline years,
no one could have predicted the result in Williams. The Court
almost suggests that a sentencing judge can do what he wants
as long as he “follows the script” set out in 18 U.S.C. §3553(a).
I wonder if the justices of the Supreme Court ever envisioned
that Booker could lead to such a result.

Capacity FOR JUSTICE (C4J)
presents an Updated

Mental Health
in the Courtroom
April 29–May 2, 2008
Austin, Texas
CLE 24 Credits, including 8.5 Ethics
Advance registration ends April 18.
Brochure and registration form can be
downloaded from our website,
www.capacityforjustice.org
Seating limited to 50
Purpose: To coordinate the
professional roles of attorneys,
forensic mental health experts,
and medical & support staff in
judicial procedures involving
mental health issues.
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took some photos. The cop steadfastly refused to admit
that the FSTs were in any way compromised by the un
even surface. The jury was out an hour and a half.

Send your letters, pictures, gripes, bonehead gaffes, or whathave-you to champton@tcdla.com or chattersley@tcdla.com.

Kudos
Constance Luedicke of Corpus Christi got a not guilty
 
by reason of insanity on an aggravated assault, deadly
weapon. She also got a jury verdict on the lesser in
cluded offense of voluntary manslaughter for a nondeath capital case (deceased was one-month-old infant).
Client received probation.
Congratulations to John Wright and Frank Blazek of

Huntsville for being able to finally end the 30-year
prosecution of Johnny Paul Penry, who pled guilty to
life in the infamous capital case and a couple of older
cases, which will result in the State finally abandoning
the quest to execute him. Although Penry will almost
certainly spend the rest of his life in TDCJ, the govern
ment will not be able to kill him.
Bill Trantham of Denton succeeded in ending a DWI jury
 
trial in County Criminal Court #5 with a plea to obstruct
ing a highway after the arresting officer was caught
taping a phone conversation of the defendant and his
mother, in violation of the Penal Code. The defendant
was given probation. Unfortunately, the defendant was
arrested again for DWI and resisting arrest seven days
later.
Anna Ricker of Levelland got a not guilty in Hockley
 
County on an indecency with a child/contact. The jury
was out 32 minutes. Assisting was baby lawyer Anna
McSpadden. Both Annas want to thank Donnie Yandell
for helping on an evidence question that popped up dur
ing the heat of battle.
Bill Wischkaemper of Lubbock won an acquittal for his
 
client on a DWI. Female college kid did very poorly on
the FSTs, per Bill. Wisely, he visited the scene of the ar
rest, finding that the FST surface was quite uneven, and
18
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Walter Long and David Botsford of Austin won a reversal
 
in the U.S. Supreme Court. Lave v. Texas, __U.S.__
(No. 07-6393, 2/25/08), judgment vacated and case
remanded to Court of Criminal Appeals for further
consideration in light of Danforth v. Minnesota, __U.S.__
(No. 06-8273, 2/20/08) (Teague does not constrain the
authority of state courts to give broader effect to new
rules of criminal procedure than is required by that
opinion).
Congratulations to James Makin and Jimmy Hamm
 
of Beaumont. After deliberating on the sentence for
six days, the jury in this federal capital trial reported
a deadlock, and the court entered a life sentence (as
required by federal law). Their client was convicted of
premeditated murder in the killing of another inmate.
Two death sentences have been imposed for other
inmate killings out of USP Beaumont, and the federal
court there is a tough venue.

Dispatches
 T
 he Tarrant County Criminal Defense Lawyers Association
has funded 10 scholarships for Rusty Duncan for needy
Tarrant County lawyers. If your local bar association is
interested in providing funding for your members to attend
Rusty, please contact Joseph Martinez at jmartinez@tcdla
.com or 512-478-2514.
 S upport among the TCDLA membership for the Voice
Motion of the Month has been underwhelming, to put it
kindly. Many of those we’ve run are available on our CD,
and few new motions have been proffered by members.
And the feature didn’t fare well in our recent reader survey.
With that in mind, we’ve decided to open up the slot to
encompass more of what the readership has requested—
namely, a more diverse selection to include, among other
things, information designed with new lawyers in mind.
To that end, we’d like to solicit members for contributions.
We’ll consider anything for our “Catch of the Day,” whether
articles targeting new-lawyer angst, historical pieces deal
ing with the question “Why TCDLA?” or, yes, your clever
motions. Please let us know what you think . . .

A Close Call
Marvin Foster

W

hen I was licensed in 1954, it was considered,
among many members of the Bar, to bring on bad
luck (like breaking a mirror) if you paid for your
own license. A best friend or someone was supposed to put up
your $2.00. I had arranged to office with an older lawyer, Victor
Rogers, in a building at the corner of Brazos and 10th in Austin,
next to the bus station.
The morning after having gotten notice I had passed, Vic
handed me $2.00 and said: “Go to the Supreme Court clerk’s
office, hand ’em this, be sworn, get your license, drop it by the
frame shop, and come on back here. We’ve got work to do!”
This was on a Friday.
When I got back to the office
and before I could even put my
feet on my desk, Vic handed
me a manila folder and said:
“Go over to the courthouse
Monday afternoon, about 1:15,
go by Jack Roberts’ court (the
126th), write your name and
this case number on the yellow
pad lying on the clerk’s desk,
go down to the clerk’s office,
get the file folder and meet an
attractive little redhead outside
the courtroom at about 1:45,
and go in. When your name and case is called, go up and get
her a divorce.”
Monday afternoons were known in Travis County then
as “Waiver Day.” Unfortunately, law school had not taught us
where divorces were filed, so my first mistake was going to the
county clerk’s office to get the file. I wondered why the clerk
was smiling when she directed me to go to the district clerk’s
office, but I was so “ga-ga” I didn’t care. I had worked my way
through law school adjusting insurance, and I knew most of the
lawyers and judges in Austin, thank goodness!
After meeting my client, I opened the file and suddenly
realized I hadn’t the foggiest notion about what to do next. Lucky
for me, Hume Cofer, a great lawyer and later a greater judge,

came down the hall. I cornered him, explained my ignorance,
and not laughing, but smiling, Hume told me exactly what to
do. Over the preceding two years, I had the honor of having
barbecue lunches with Judge Jack Roberts (a story unto himself,
one of the best), his ex-partner, Paul Holt, and other lawyers—
including my partner-to-be, Vic Rogers—so I was comfortable
approaching the bench when my case was called.
Judge Roberts welcomed me, shook hands and congratulated
me, and called the case. Following Hume’s instructions, I led the
client right through the allegations in the petition, and at the
conclusion, thinking I would improvise a little (flexing my newly
acquired professional muscle),
I asked one more almost-fatal
question: “Now Mrs. ____,
what you are telling the court
is that there is no way on earth
you could live with this man
again as husband and wife,
right?”
Batting her beautiful eye
lashes, she softly said: “Oh, no.
That’s not what I meant. I could
live with him.”
Judge Roberts slammed
his gavel, leaned over the bench,
and said, “Counsel, I’m going
to recess this case for 10 minutes, and I suggest you take your
client out in the hall and develop the facts a little more!”
I did, and found out that what she meant was that if hubby
would straighten up and live according to her orders, she could
continue the relationship. Well, we cleared that up before the
judge, he granted the relief, and asked for a judgment to sign.
As we turned to leave, Judge Roberts leaned over the bench
and said: “Just a minute counsel. I want you to know you came
within a hair of being the first lawyer in the history of Travis
County to lose an uncontested divorce case.”
And with a big smile, he shook my hand again and said,
“You know you’re welcome in my court anytime.”
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Part 2 of 3

From a Criminal Defense
Lawyer’s Perspective
Patrick Metze, in the second part of his three-part series,
argues that the least among us deserve a fair shake from
those who hold the power of life and death over them.

I

know as you read this you are wondering who has the nerve
to criticize the courts? Never being one to know when to
keep my mouth shut, I once again jump into this topic with
naive enthusiasm. Let’s talk about Levelland again. At one time,
I was the only lawyer there who was interested in doing juvenile
work. The county judge at the time was a non-lawyer, a bankrupt
farmer who had an attitude that eventually got him an opponent
and got him defeated. But for a while, this judge, the county
attorney, and I were pretty much left alone in the juvenile law
arena. Then one day two kids, ages 14 and 15, shot and killed a
local man, and all things changed. What was up until that time
a friendly adversary system became contentious and adversarial
to the degree the judge lost his job, suddenly I was no longer
being appointed on juvenile cases and my juvenile practice was
literally taken away from me because I dared to stand up to a
juvenile probation officer who up until that time had mostly
unbridled run through his juvenile justice world. I went one
day from getting the majority of juvenile appointments in
Hockley County to having none. So, I have learned that when
you become at odds with those who affect your income, you
should tread lightly and lightly I will tread. But, there still are
things about criminal practice in Lubbock that amaze me even
after seven years.

20

VOICE FOR THE DEFENSE

April 2008

Debriefing Juries
One judge in Lubbock has been known to actually go back and
debrief juries after a jury trial—not to thank them for their
service but to let them know there were things that couldn’t be
told them about the accused. I haven’t heard of this happening
lately, but in the recent past it has occurred. All I can say with my
mouth wide open is . . . hunh? Canon 1 of the Code of Judicial
Conduct says: “An independent and honorable judiciary is
indispensable to justice in our society. A judge should participate
in establishing, maintaining, and enforcing high standards of
conduct, and should personally observe those standards so that
the integrity and independence of the judiciary is preserved.”
Rule 3.06(d) of the Rules of Professional Conduct, which still
applies to judges as for the most part they are still lawyers, says,
“After discharge of the jury from further consideration of a mat
ter with which the lawyer was connected, the lawyer shall not
ask questions of or make comments to a member of that jury
that are calculated merely to harass or embarrass the juror or
to influence his actions in future jury service.” Come on, judge,
if you tell them what a scum bucket they just found not guilty
do you not think this will influence their actions in future jury
service? I will address this issue more under the section next
time involving prosecutors.

Canon 3. Performing the Duties of Judicial Office
Impartially and Diligently. Code of Judicial Conduct.
***
B. Adjudicative Responsibilities.
(2) A judge should be faithful to the law and shall
maintain professional competence in it. A judge
shall not be swayed by partisan interest, public
clamor, or fear of criticism.
(3) A judge shall require order and decorum in
proceedings before the judge.
(4) A judge shall be patient, dignified and courteous
to litigants, jurors, witnesses, lawyers, and others
with whom the judge deals in an official capacity,
and should require similar conduct of lawyers,
and of staff, court officials, and others subject to
the judge’s direction and control.
(5) A judge shall perform judicial duties without bias
or prejudice.
(6) A judge shall not, in the performance of judicial
duties, by words or conduct manifest bias or
prejudice. . . .
***
(8) A judge shall not initiate, permit, or consider ex
parte communications or other communications
made to the judge outside the presence of
the parties between the judge and a party, an
attorney, a guardian or attorney ad litem, an
alternative dispute resolution neutral, or any
other court appointee concerning the merits of a
pending or impending judicial proceeding. . . .
(9) A judge should dispose of all judicial matters
promptly, efficiently and fairly.
***

Partisan Interests, Public
Clamor, and Fear of Criticism
Where do I start? Judge, do you really live by these Canons? In
making your decision to grant or deny a motion to suppress,
are you swayed by partisan interest, public clamor, or fear
of criticism? Ask yourself, judge, when was the last time you
granted a motion to suppress? Don’t you think these motions
are not presented more often because the defense bar doubts
their effectiveness? Have you ever held a motion to suppress on
your bench without ruling for a year, a year and a half, longer?
What about assessment of punishment? Are you unnecessarily
hard on someone because you fear the media or special interests
groups such as MADD or victim’s rights organizations will or
ganize behind a political opponent?
Do you find yourself not granting requests for expert fees

or investigative fees because you honestly don’t want to hear
the public clamor or criticism of those that say the courts give
too much money to criminal defense? Do you use the excuse
that the county can’t afford requests for financial assistance for
the poor? If the county can afford to arrest, house, investigate,
prosecute, and commit its financial resources to these endeavors,
reasonable requests should never be denied. You know Art. 26.05
of the Code of Criminal Procedure provides for attorneys’ fees,
investigative fees, and expenses, and the Supreme Court says we
are entitled to this help. Judges know that many cases brought
before them are poorly investigated and that the burden falls
on the defense to investigate at risk of being found ineffective.
Why do you resist it? It isn’t because of any bias or prejudice
against the poor or the accused, is it? Be honest. If it isn’t, why
are we so limited? I have found one district judge locally is par
ticularly good about these requests, another is spotty (being very
conservative), and a third is downright disingenuous. I fail to
understand it, and the members of the defense bar agree with
me but are afraid to say so.

Order and Decorum
What about order and decorum in your proceedings? Do you
allow the prosecutors to literally yell at juries in final argument
to inflame the passions of the jury? Do you allow the prosecutors
to speak to you in a manner which no defense lawyer would dare
do? I know a young district attorney, who now works elsewhere,
who told a magistrate what the defense argued was “bullshit.”
Would you allow a defense lawyer to so address the court? Have
you allowed a prosecutor to call a defense lawyer a “liar”? Just a
thought. I’m sure these questions do not apply to most of you.
Hang on, it gets worse.

Patient, Dignified, and Courteous
Are you patient, dignified, and courteous to litigants, jurors,
witnesses, lawyers, and others with whom the judge deals in an
official capacity? Do you require the lawyers before you to act
in a similar manner? Have you ever allowed an assistant dis
trict attorney to storm from the courtroom without showing
proper courteousness to opposing counsel or the court when
a ruling or verdict goes against him? I know we all have bad
days. Sometimes we are tired, ill, or having personal problems
that we cannot leave at the courthouse door. Again, most of our
judges are particularly courteous and dignified, but have you lost
your patience and treated an indigent defendant rudely? Have
you ever raised your voice to a defendant or his attorney in the
courtroom asserting your authority when a courteous, patient,
and dignified attitude would have effected the same result and
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maintained respect for the court? How many times have you
Ex Parte Communications
told a defendant who backs out of a plea agreement to get ready
“A judge shall not initiate, permit, or consider ex parte commu
because they are going to trial the next week? What is the real
nications or other communications made to the judge outside
purpose of such statement? Could it be to punish a defendant
the presence of the parties between the judge and a party, an
who dares to want to reconsider the decision he is about to make
attorney, a guardian or attorney ad litem, an alternative dispute
and exercise his constitutional rights? Is it to punish the lawyer
resolution neutral, or any other court appointee concerning
for not having client control? Is it because you can just act that
the merits of a pending or impending judicial
way and no one dares to say anything about it? Fig
proceeding. . . .” This canon is violated all the
uratively, I think the problem with some jurists
time. How many times have you granted
We
is that they haven’t had their asses whipped
a motion for continuance for the State
since they were in high school and have
just want a fair fight.
without a hearing or even giving notice
forgotten that it hurts when someone
Call the balls and strikes. We are
to the defense? Would you grant the
pokes them in the nose. Maybe some of
used
to
losing
and
representing
defense the same opportunity? First,
you need to be poked in the nose now
it is improper. Should the State file
the despised and loathed in our
and then. I contend that what would
the motion and notify the defendant’s
make every judge better is to often draw
community, but we are tired
attorney, which it seldom does, isn’t the
an opponent who will pop them in the
of being treated the same
defendant entitled to be heard? Have you
nose with their lack of fairness, patience,
way.
ever communicated through email with a
dignity, and courtesy. It’s funny to me that
prosecutor about non-administrative matters
judges seem to forget that the only people who can
without letting the defense know of the communication?
run against them are other lawyers. If a judge is fair, patient,
Have you allowed the prosecutor to come in your office and
dignified, and courteous in his dealings with other lawyers, he
lobby for a continuance without defense counsel present? I’m
becomes unbeatable. Who would want to run against such a
sure you haven’t, but if you know one of your colleagues who
person? Remember, you were not ordained by God with your
has, is it not your responsibility to address it?
position; you are elected by the people and may find yourself
some day trying to make a living like the rest of us. As we learned
last year in Dallas County, just being a conservative Republican
Prompt, Efficient, Fair Dispositions
does not mean you will always be a judge.
“A judge should dispose of all judicial matters promptly, effi
ciently, and fairly.” Fairly is an interesting word. Ask yourself,
why does the defense bar feel they do not get a fair shake on
Bias and Prejudice
rulings—whether at pretrial, trial, or on appeal? Are the defense
“A judge shall perform judicial duties without bias or prejudice.” lawyers just crybabies? Have you ever allowed the State to go to
Wow, does that leave a door wide open for criticism. I have trial without complying with your pretrial order? Have you ever
found our local judiciary for the most part tries to overcome our allowed witnesses to testify without proper notice? And—this
natural tendency to express our bias and prejudice. However, is a big one—have you ever put the State to trial before a jury
I know old habits are hard to break. We all fight this demon in before they were prepared, against their wishes, forcing them to
our daily lives, but I know those feelings are still there. You know in effect dismiss a case because they haven’t obeyed your pretrial
it too. That bias and prejudice thing has to do with economic orders? If not, why haven’t you?
status also. Do you require all those on bond to report to pretrial
I have actually had trials in my career where the judge
services? Or only those who have requested a court-appointed sustained my pretrial motions, sustained my objections, gave
attorney? After appointing an attorney to a defendant in jail, do my requests for experts and investigators due consideration,
you require the defendant to report to you and explain how he granted my requests for jury instructions, allowed me to voir
was able to make bond? Why are some accused of crimes not dire until I finished, and all in an environment of courteousness,
required to report to pretrial services? Why are their behaviors politeness, and professionalism. Can you say your court is run
prior to trial not monitored? Just questions, judge, just questions. the same way? A wise judge once told me when I asked why he
I’m sure it has nothing to do with bias or prejudice.
was so quick to grant my motions, requests, and objections that,
more than likely, the end result would be the same and, at the
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end of the day, my client,
his family, and I would
feel we had a fair trial.
Are you so afraid that you
will lose your job that you
make rulings accordingly?
What about disposing of
matters promptly and ef
ficiently? Have you held
on to fee vouchers for ap
pointed attorneys? Held
on to them for, say, a year?
Not ruled on motions for
extended periods of time
to keep from ruling for
the defendant? Not set
hearings on writs of ha
beas corpus to give the
district attorney the op
portunity to take a case
to grand jury? Refused to
set a reasonable bond for
a defendant because of the
political consequences? I’m sure you haven’t, but others have.
Let it not be said that a little criticism in this area is not due
our fine friends on the appellate bench. Justice, have you ever
wondered why defense attorneys believe many of your decisions
are result-dependent? Wondered why defense attorneys refer
to the two types of appellate error as “harmless” and “waived”?
Considered why the appellate courts are perceived as going
out of their way to justify virtually everything a lower-court
judge does? I don’t have to answer these questions. You know
the answers. Look at the reversal rate. Are the lower courts and
prosecutors that good?
In all fairness, many district judges are not students of the
law, don’t know the law, and aren’t even curious. When their
actions are protected from on high, why should they care? The
whole concept of harmless error and writing it off as not having
a substantial effect on the outcome of the case is intellectually
dishonest. Surely you must giggle sometimes at what goes on
in district court that passes for harmless error. I don’t expect
things to change, and in all fairness, the last year or so things
have been better. But prosecutors have learned that district
judges will find a way to allow the admission of their evidence
if at all possible. Investigators therefore learn to be sloppy and
incomplete, street cops learn that consent or warrants attenuate
their violations of the law, and all of this results in the continued
eroding of Constitutional rights and freedoms. You know you

could reverse twice as
many cases as you do, and
if you did, the resulting
freedoms of those that
fall prey to overzealous
law enforcement and
prosecutors will be pre
served. More reversals
would result in better
prosecution, better trial
judges, and better law en
forcement. Fewer rever
sals have resulted in the
opposite.
If you don’t think
your rulings loosen the
reins of law enf orce
ment, simply look at the
“party patrols” in the
city of Lubbock, where
a thousand Texas Tech
stud ents—invitees to
our community—find
themselves violated by law enforcement, their driver’s licenses
affected, criminal histories tarnished, and attitudes changed
because the police have no fear of the consequences in the
courtroom. I have one 18-year-old client who was at a party
and asked the cops for a breath test since he was not drinking.
The “officer” gave him a portable breath test, which scored
“0.00.” Yet Officer Friendly gave my client a ticket for minor
in possession of alcohol because, as he put it, my client might
not be doing anything wrong now, but eventually he would.
These are not children of the poor; these are your children
and grandchildren, the sons and daughters of lawyers, doctors,
and the elite you have protected for all these years. The phrase
“you may beat the rap but you can’t beat the ride” is the result
of what you have done.
You can laugh at my questions if you wish. I only hope
that they will give you pause. Just consider why the defense
bar feels the way it does about the judiciary. They are afraid to
tell you. We just want a fair fight. Call the balls and strikes. We
are used to losing and representing the despised and loathed
in our community, but we are tired of being treated the same
way. One of our local judges was heard to say he could never be
a defense lawyer because he couldn’t represent “those people.”
Nuff said.
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Violation of Lawyer-Client Privilege

Rule 503(b) Rules of Evidence
(1)	General rule of privilege. A client has a privilege to
refuse to disclose and to prevent any other person
from disclosing confidential communications
made for the purpose of facilitating the rendition of
professional legal services to the client. . . .
(2)	Special rule of privilege in criminal cases. In criminal
cases, [with certain stated exceptions] a client has a
privilege to prevent the lawyer . . . from disclosing
any other fact which came to the knowledge of
the lawyer . . . by reason of the attorney-client
relationship.

Rule 1.05 Rules of Professional Conduct.
Confidentiality of Information.
***
(b) [A] lawyer shall not knowingly:
(1)	Reveal confidential information of a client or a
former client to:
		 (i)	a person that the client has instructed is not to
receive the information; or
		 (ii)	anyone else, other than the client, the client’s
representatives, or the members, associates,
or employees of the lawyer’s law firm. . . .
(c)	The lawyer may reveal confidential information:
(1)	When the lawyer has been expressly authorized
to do so in order to carry out the representation.
(2)	When the client consents after consultation.
(2)	When the client consents after consultation.
(3)	To the client, the client’s representatives, or the
members, associates, and employees of the
lawyer’s firm, except when otherwise instructed
by the client.
(4)	When the lawyer has reason to believe it is
necessary to do so in order to comply with
a court order, a Texas Disciplinary Rules of
Professional Conduct, or other law. . . .

Once again I harken back to my days in Levelland. Admit
tedly, the demands upon the district attorney and his assistant in
Levelland are perceived to be less than those on the local district
attorney’s office. Whether this assumption is true is for another
debate. For generations, the procedure in Texas included private
conversations with clients, whether indigent or not, and private
conversations with the district attorney. The door to the DA’s
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office in Levelland is always open, and no one has ever been
shot or molested. Occasionally people become unreasonable,
and law enforcement is quick to respond. I remember a few
years back a shooting at the courthouse, a fistfight or two, and
lots of loud conversations, but the paranoia of those working
in the courthouse is of average intensity.
What then is the purpose of the locked door at the DA’s
office in Lubbock? It isn’t security, and those who say it is are
being disingenuous. All the employees of the district attorney’s
office walk from their cars to and from the courthouse as far
as two blocks on city streets at least twice each day and are
very vulnerable to attack. The reason the door is locked is so
the public—and in particular the defense bar—does not have
ready access to the prosecution. This is the same reason they
have caller ID. Many have seen the DAs look first to the caller
ID then say, “I don’t want to talk to him now.”
As seldom as an employee of the DA’s office returns calls,
I have suggested the county could save a hundred thousand
dollars a year by removing the phones and putting a pay phone
at the end of the hall so the employees could call their baby
sitters or call in lunch. The distance, and resulting animosity,
between the prosecutors and the defense bar has insulated the
prosecutors from having to deal with us and allows prosecutors
the luxury of not having to work their cases quite as hard as
they could. The less the prosecutors work, the more the cases
back up, and the more the courts feel the necessity to impose
new rules.
I personally believe the involvement of the state in judicial
administration is the genesis of our current system. I remember
when I was a baby lawyer, Judge Ledbetter covered the four
counties of the old 121st Judicial District with only a court re
porter. He had no administrator, coordinator, staff, or clerks,
just the calling to be a judge and the willingness to work for
$35,000 a year. Then judges’ salaries began to rise, we had the
advent of hired court masters, associate judges, and magistrates,
the coming of the great rise in mediation and alternative dispute
resolution, and soon judges limited their courts to family law,
criminal law, and the like. All the time, the district attorney’s
office got bigger, with direct supervision of lawyers being
entrusted to those who themselves are just six or seven years
out of school, and as many as three lawyers work cases in one
criminal court.
Still the judges complain cases are not being moved or
tried, and those that were tried often were ill chosen for precious
jury time. So, as the courts tried to move cases, for political and
self-serving reasons, it became more and more apparent the
DA’s office had to be made to work their cases, and so the plea
negotiation conference was devised. Seen as the second coming

Second, suggest to the prosecution that they do not need
of judicial efficiency, this procedure is a blatant violation of
the confidentiality between lawyer and client (raising obvious two lawyers to try every case. Does the defense get two lawyers
equal protection issues), but this is not a consideration of the to try every case? Often, there are two defense lawyers, but most
often the second chair is a new lawyer trying to meet the trial
courts.
In Lubbock, if you have a retained attorney, or are not in requirements for appointments, or a volunteer who is meeting
his own person requirements and obligations to his
digent (meaning you have made a bond), you are free
fellow members of the defense bar. The locked
to meet with your attorney in whatever private
DA’s door will find itself being opened more
environment you can stake out for yourself
It is
often to attorneys for appointments (a
during these conferences. But the attorneys’
no wonder the
novel concept) to discuss cases.
discussions with DAs are made in front
indigent
client
seeing
all
Once again, respect the privilege
of the entire bar present at the time. I
this believes he is receiving a
of lawyer-client and the need for client
have heard other lawyers, including DAs,
confidentiality. Either make the rules
make fun of the impassioned plea of a
second-class representation . . .
applicable
to all or someday, someone
defense lawyer of a client’s mitigating cir
Because he is.
without the shackles of politics will ask those
cumstances as if the lawyer is a stand-up
with greater power to correct the problem.
comedian passing stereotypical references to
Professional responsibility falls upon us all. Our
the DA to influence his decision. I am sure I am
just as guilty of this as any other person. While everyone stands clients as they stand before the bar during these conferences
around listening, talking about unrelated topics of the day or are innocent and should be afforded the constitutional rights
just plain gossip, the rights and future of a client are discussed they are entitled, not treated as pariahs, put in chains, and given
in an environment that violates any attempt as professionalism second-class treatment.
or privilege.
Should your client be indigent and still in jail, he is brought
to these conferences in chains, remaining in chains to sit and
In the May issue of the Voice, prosecutorial
watch as the circus unfolds in front of him. It is no wonder the
conduct comes into question. Patrick
indigent client seeing all this believes he is receiving a secondteaches at the Texas Tech Law School. In
class representation . . . Because he is.
May, he will become an associate pro
So what is the solution? The judge should manage his docket,
fessor of law, as well as continue work
set deadlines for all attorneys (including the prosecution) that
ing as director of the Criminal Defense
allow for proper preparation and plea negotiations, and enforce
Clinic. In addition to supervising third-year
those deadlines. Call a docket with a reasonable number of cases
students in the representation of criminal cli
on it, and expect all parties to have worked out their cases and
be ready for trial. Set a time line from the docket that moves the ents in real time, Patrick will be teaching a class in Texas juvenile
case along toward disposition or trial. Yes, Your Honor, sanction law and a seminar on capital punishment.
the prosecution for their failures as you would the defense.
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Save the Date!
October 23-24, 2008

Sixth Annual Forensics
Dallas, Texas
Hotel Reservations: Holiday Inn (972-243-3363)
Seminars sponsored by CDLP are funded by
the Court of Criminal Appeals of Texas.
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The New Grapes of Wrath
Under Sanchez, the state of California goes after
welfare recipients with warrantless searches
By Milton Hirsch
Monday, November 24, 2007, the Supreme Court issued its first important Fourth
OnAmend
ment opinion this term. The opinion, in its entirety, reads, “Cert. denied.”
There were no dissenters.
What makes this exemplar of judicial pith so important is the case as to which
certiorari was denied. The case was Sanchez v. County of San Diego.1

In 1997, the San Diego District Attorney’s Office instituted
“Project 100%.” Its name notwithstanding, Project 100% has
nothing to do with children getting adequate medical care,
attending classes, or graduating at the end of the academic year.
Under Project 100%, all recipients of welfare in the County of
San Diego are the objects of what is referred to, in a particularly
Orwellian turn of phrase, as a “home visit.” “The home visits
are conducted by investigators from the Public Assistance Fraud
Division of the D.A.’s office, who are sworn peace officers with
badges and photo identification.” 2 In gross derogation of
prevailing California social mores, these visitors arrive without
so much as a bottle of “Two Buck Chuck” 3 in hand. They are not
the welcome wagon. Their function is to conduct a thorough
search—a warrantless search, predicated upon no probable
cause or particularized suspicion—to determine if a welfare
recipient has more assets or income than would qualify him
for benefits.4 Refusal on the part of the homeowner to permit
such a search will result in the termination of welfare benefits.5
Submission on the part of the homeowner to such a search
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will result in “the investigators . . . report[ing] evidence of
potential criminal wrongdoing for further investigation and
prosecution.” 6 Sanchez and a class similarly situated filed suit
under 42 U.S.C. 1983, claiming, inter alia, violation of their
Fourth Amendment rights to be free from unreasonable searches
and seizures.
For starters, the Ninth Circuit found that these searches are
not searches at all. The “home visits” (as the court continues
to refer to them) of welfare recipients are “for the purpose of
verifying eligibility . . . not as part of a criminal investigation.” 7
They “are conducted with the [homeowner’s] consent, and
if consent is denied, the visit will not occur. . . . [T]here is no
penalty for refusing to consent to the home visit, other than
denial of benefits.” 8
The notion that a search ceases to be a search and instead
becomes a “visit” if it is undertaken for the purpose of verifying
eligibility for welfare benefits is wrong twice over. First, it does
violence to the plain meaning of words. Abraham Lincoln
customarily illustrated the same point by asking, “If you call a

sheep’s tail a leg, how many legs does a sheep have?” His party submits to a search, is it meaningful to label her submission a
in converse could usually be counted on to answer “five,” which knowing and voluntary consent?
But even if the “home visits” are searches, claims the San
was mathematically correct (four legs plus the tail, called a
leg, makes five). But the correct answer, Lincoln insisted, was chez court, they are reasonable for Fourth Amendment pur
four. “Calling a sheep’s tail a leg doesn’t make it one,” he would poses. In reaching this conclusion the court relies entirely upon
explain. Calling an invasion of the home by badge-wielding Wyman v. James,10 which the Sanchez court finds to be “di
rectly control[ling].” 11 Wyman posed the question whether a
police officers a “visit” doesn’t cause it to cease to be a search.
Nor is it true as a matter of law that a search conducted benefic iary of the Aid to Families with Dependent Children
“not as a part of a criminal investigation” isn’t a search. The program could refuse a home visit by his or her caseworker
Fourth Amendment does not create, acknowledge, or protect without risking the termination of benefits.12 Drawing upon
a right to be free from criminal investigation; it does not even Wyman, the Sanchez court identified five factors that rendered
the demised searches reasonable
create, acknowledge, or protect
for Fourth Amendment purposes:
a right to be free from wrongful
(1) the public’s strong interest
criminal investigation. The
The court’s cavalier assertion is
in ensuring that the benefits
Fourth Amendment does protect
evocative of “Mississippi Miranda
reach their intended recipients,
our persons, houses, papers, and
rights”: You have the right to remain
particularly children; (2) the focus
effects from unreasonable search
silent . . . as long as you can stand
on assistance and rehabilitation;
and seizure. It is concerned with
the pain.
(3) the non-law-enforcement
the peace and privacy of the
purpose of the activity; (4) the
homeowner, not the purposes
inherent procedural safeguards in
of the governmental invader of
that peace and privacy. As a general rule it permits a search the program of visits, which prevent “snooping” within the
performed according to warrant, the warrant having been issued home; and (5) the serious administrative difficulties posed by
upon probable cause, specifically describing the place to be a warrant requirement in the welfare context.13
As to the first factor, the Sanchez court had no difficulty con
searched. As a general rule it does not permit a search performed
in the absence of warrant, of probable cause, of particularized cluding that “the home visits serve the important governmental
suspicion. The householder whose home is searched pursuant interests of verifying an applicant’s eligibility for welfare benefits
to a lawful warrant will not be heard to complain that the and preventing fraud.” 14 This argument proves too much by
searchers’ purposes were bad. The householder whose home half. To be sure, the government has a strong interest in seeing
is searched without warrant, without probable cause, without that welfare programs are properly administered, that benefits
particularized suspicion will not find solace in the notion that reach those for whom they are intended and are not diverted
into the hands and mouths of those not entitled to receive them.
the searchers’ purposes were therapeutic.
The argument that the demised searches are conducted But the government has a strong interest in a great many things,
with the homeowner’s consent (“and if consent is denied, the the interdiction of crime among them. If the protections of the
visit will not occur. . . . [T]here is no penalty for refusing to Fourth Amendment are defeasible whenever the government
consent to the home visit, other than denial of benefits”) fares asserts a strong interest, it is difficult to see when, if ever, they
no better. The victim of the search is placed between the Scylla will be efficacious. The Fourth Amendment was intended to
of lost welfare benefits if he withholds consent to the search of protect us on precisely those occasions when the government
his home and the Charybdis of the abuse of his rights and the asserts its interests. We need no protection from unreasonable
searches and seizures on those days when the police don’t come
exposure to possible criminal prosecution if he submits.9
Consent, as that term of art is used in the jurisprudence of to call.
But if it is true that the government’s undeniable interest in
the Fourth Amendment, refers to the free and unconstrained
relinquishment of known rights. The court’s cavalier assertion the efficient administration of benefits and entitlements—and
that “there is no penalty for refusing to consent to the home the prevention of fraud with respect to the same—is paramount
visit, other than denial of benefits” is evocative of “Mississippi in this context, must it not be paramount in every other context
Miranda rights”: You have the right to remain silent . . . as long in which the governmental cornucopia is shared? This was the
as you can stand the pain. Is the welfare mother, whose benefits theme of Justice Douglas’ dissent in Wyman, and it is vintage
are all that stand between her infant child and starvation, in Douglas: acidulous, iconoclastic, and brilliant. Welfare, after
a meaningful position to withhold consent? And when she all, is chump change compared to the benefits parsed out to oil
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companies in the form of credits and the like. Can we expect to having enough money. Why he does not have enough money
see warrantless gangbuster raids at the corporate headquarters —whether it is because he is a wastrel, indolent, drunken, and
of Halliburton,15 Vice President Cheney’s home-away-from- shiftless, or because he was broken in body and shattered in
home, so that the government may be satisfied that the disbursal mind while serving his country in foreign wars—is nowhere
of millions of dollars in benefits, credits, and entitlements is stated in the opinion. And rightly so, because the reason is
free from fraud and waste? And what about governmental pro irrelevant to the issues raised. The people of California have
grams doling out benefits to farmers, medicare and medicaid created a statutory obligation on their part, and a statutory
recipients, airlines, defense contractors . . . The list goes on entitlement on his, to provide him with sustenance. Programs
that offer such sustenance are
and on. Can the conduct visited
necessarily paternalistic, and it is
upon poor people in San Diego be
Can
we
expect
to
see
warrantless
to be expected that the Sanchezes
visited upon them as well? If not,
of this world will be visited by the
why not?
gangbuster raids at the corporate
socialworkers described in Wyman.
The second and third Wyman
headquarters of Halliburton so that
That is a very different thing from
factors—that the state’s conduct
the government may be satisfied that
insisting that they be “visited” by
was “rehabilitative” in nature
the disbursal of millions of dollars in
the police.
and was not part of a criminal
benefits is free from fraud and waste?
The fourth Wyman factor is
investigation—may be considered
the “procedural safeguards” that
together. Whatever their applica
“prohibit[] ‘snooping’ within the
bility in Wyman, these factors have
little applicability here. The visitors in Wyman were social work home” by the police who come to search.19 Whatever procedural
ers. The home invaders in Sanchez were sworn, badge-carrying safeguards were in place in Wyman, they do not exist in Sanchez.
police officers from the “Public Assistance Fraud Division of the The officers come expressly to snoop. As the dissent noted, when
D.A.’s office.” 16 They came not to teach better parenting skills, the fraud police make their visits, they “request to look at the
not to help find employment, not to explain responsible money- contents of bedrooms, closets, kitchens, bathrooms, medicine
management. They came in search of evidence of welfare fraud, cabinets, and drawers in search of evidence of ineligibility or
or of any other form of crime that might come to light. They fraud.” 20 If that doesn’t constitute snooping, what would?
Fifth, last, and perhaps most revealing of the Wyman fac
were criminal law-enforcement officers on a criminal lawenforcement mission. This distinction between Wyman and tors is “the serious administrative difficulties posed by a warrant
Sanchez is itself sufficient to deracinate the Ninth Circuit’s requirement in the welfare context.” 21 Whether in the context
of investigating welfare fraud (as is the case in Sanchez), or the
sweeping claim that “Wyman directly controls” Sanchez.17
The theory of Wyman was not that welfare recipients, by context of investigating drug crime, or the context of investi
reason of their poverty (and the obloquy that attends poverty gating domestic violence, or the context of investigating any
in our society), have the sort of diminished expectations of other crime on the books, it can fairly be said that the purpose
privacy that incarcerated criminals, or convicts admitted to of the warrant requirement is to “pose difficulties.” The framers
conditional release have. There are irrefragable penological rea intended that the obtaining of warrants for the search of hearth
sons why a probationer, or a supervised releasee, cannot assert and home would be a difficult and painstaking process, so as to
the same capacious Fourth Amendment privacy interests that assure that such warrants would issue, and such searches ensue,
an ordinary citizen can. The probationer or releasee has been only when supported by undeniable justification.
Where, as here, there is no allegation of crime, of probable
found guilty of an offense; he could be incarcerated; as an act of
grace, society has admitted him to a form of conditional liberty. cause, of particularized suspicion, the inconvenience attendant
Society has an attendant obligation to ensure, so far as it can, to the obtaining of a warrant ought to be all the greater. It would
his continued rehabilitation, and to bolster his resistance to the not be unfair to say that the Fourth Amendment exists for the
temptations of recidivism. Thus, his home may be searched and very purpose of maintaining a very high level of procedural in
his life invigilated in ways and to degrees not applicable to the convenience prevenient to the issuance of a warrant authorizing
the search of a private residence. When there is no before-the-fact
ordinary citizen.
Rocio Sanchez 18 has, so far as appears, committed no allegation of criminal misconduct on the part of the householder
crime. He has forfeited none of the constitutional protections whose home is to be searched, that level of procedural difficulty
or expectations that prisoners, probationers, and their ilk are should be at its highest. The inconvenience visited upon the
deemed to have forfeited. His crime is penury. He is guilty of not police officer in securing judicial permission to search cannot
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seriously be compared to the inconvenience visited upon the simply because we ought to have nothing to hide. Must the Fourth Amendmentwelfare recipient whose person, house, papers, and effects are protected privacy expectations of welfare recipients be sacrificed as a condition
prevenient to the receipt of benefits?
the object of that search. Unless, of course, the convenience, and
10. 400 U.S. 309 (1971).
the privacy expectations, of mere welfare recipients are not to
11. Sanchez, 464 F.3d at 920.
12. Wyman, 400 U.S. at 310.
be considered in the same way that the convenience and privacy
13. Sanchez, 464 F.3d at 923.
expectations of people with money would be.
14. Id. Later in its opinion, the court conducted a “special needs” analysis and
In any event, the Ninth Circuit panel opinion, splitting concluded on that independent analytical basis that the conduct in question was
two to one, affirmed the constitutionality of Project 100%. The lawful. The “special needs” analysis is, to some extent, merely a recapitulation
petition for rehearing en banc was denied.22 Judge Pregerson of the first of the Wyman factors, the government’s alleged powerful interest
in “verifying [a welfare recipient’s] eligibility for . . . benefits and preventing
offered an energetic and scholarly dissent from the denial of fraud.”
rehearing, joined by Judges Reinhardt, Wardlaw, Fletcher, Fisher,
15. Actually, it would be impossible for the U.S. government, or the gov
Paez, and Berzon. Judge Kozinski also dissented, adopting the ernment of any American state, to raid the headquarters of Halliburton. After
dissenting opinion from the panel authored by Judge Fisher. years, decades, as the federal government’s fair-haired child, the recipient of
no end of American largesse, Halliburton showed its gratitude and patriotism
As to the petition for certiorari, the tea leaves are not difficult by relocating its world headquarters to Dubai. See http://www.nytimes
to read. The right-wing bloc—the Alito/Roger/Scalia/Thomas .com/2007/03/11/business/12halliburtoncnd.html?ex=1331265600&en=
bloc—was well pleased with the outcome at the Ninth Circuit 00b98746e3e94414&ei=5088&partner=rssnyt&emc=rss
16. Sanchez, 464 F.3d at 919.
and had no incentive to grant cert. The centrist bloc—Justice
17. Id. at 921.
Stevens and whoever feels like joining him as to any given opin
18. The eponymous plaintiff in Sanchez v. County of San Diego
19. Sanchez, 464 F.3d at 923.
ion—feared that granting certiorari would simply result in the
20. Id. at 936 (Fisher, J., dissenting).
setting of a Supreme Court precedent adopting the result and
21. Id. at 923.
reasoning of the Ninth Circuit.
22. 483 F.3d 965, 966 (9th Cir. 2007).
So Project 100% is the law in San Diego County, and soon
After receiving his J.D. from Georgetown
will be throughout California, and is constitutional throughout
University Law Center, Milton
the Ninth Circuit. Welfare recipients are, for Fourth Amendment
Hirsch joined the office of the state
purposes, lumped with convicted criminals in the diminution
attorney in Miami-Dade County
of their protected expectations of privacy. This sort of bad law
Florida, and rose to assistant chief
has an invariable tendency to metastasize like virulent cancer.
of narcotics prosecution. Since
Wherever you are, it will find its way to your jurisdiction soon.
entering private practice, he has
For welfare recipients—in plain language, for poor people—
handled some of Miami’s most no
the Fourth Amendment no longer bars the door to executivetorious and controversial criminal cases.
branch officers who demand entry without warrant, without
His acquittal of baseball all-star Pedro Guerrero on federal nar
suspicion.
cotics charges prompted the sports editor of The New York Post to
And after welfare recipients, then whom?
write, “When the time comes that I finally snap, someone please
contact attorney Milton Hirsch to represent me.”
Notes
Milt is an adjunct professor at the University of Miami, a past
1. 464 F.3d 916 (9th Cir. 2006), rehearing en banc den. 483 F.3d 965 (9th
president of the Florida Association of Criminal Defense Lawyers,
Cir. 2007).
Miami chapter, and is named in The Best Lawyers in America.
2. Sanchez, 464 F.3d at 919.
3. The term will be readily recognized by the oenologically and viticulturally
He is also listed as one of South Florida’s top lawyers in Miami
hip. For all others, see http://en.wikipedia.org/wiki/Charles_Shaw_wine.
Metro Magazine, in Florida Super Lawyers, and in the South
4. Sanchez, 464 F.3d at 919.
Florida Legal Guide.
5. Id.
6. Id.
Milt’s novel, The Shadow of Justice, won the 2004 first7. Id. at 921.
place award presented by the Midwest Independent Publishers
8. Id.
Association in the mystery/suspense category, and was named as
9. The facile argument that a law-abiding householder has nothing to fear
from the search of his home scarcely deserves rebuttal. All of us have something a finalist for the 2005 Benjamin Franklin Award in the category of
to fear from the warrantless, lawless invasion of our homes by the minions of
Best New Voice (Fiction). Milt was one of a handful of attorneys
government: the loss of our privacy and dignity. That privacy and dignity is
showcased in the movie After Innocence, an award-winning
what the Fourth Amendment is supposed to protect; and its protection extends
Showtime
full-length documentary about DNA and the “innocence
to sinners as well as to saints. Those of us who do not receive welfare benefits
movement.”
would find rebarbative the notion that police could enter our homes at will
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SUPREME COURT
Cert. to Minnesota Supreme Court—Reversed/Remanded
Teague rule need not apply under state rules
Danforth v. Minnesota, __U.S.__, 128 S. Ct. 1029, 169 L. Ed. 2d 859 (2008)
The Supreme Court ruled that states, under their own laws or constitutions, may give state prisoners the retroactive benefit of Supreme Court criminal law decisions, even if the Court itself has
ruled they are not retroactive under federal law. The issue in this case is whether the so-called “Teague
v. Lane formula” for deciding when a Supreme Court ruling on criminal procedure is to apply to
earlier cases was binding on the states. “The question in this case is whether Teague constrains the
authority of state courts to give broader effect to new rules of criminal procedure than is required by
that opinion. We have never suggested that it does, and now hold that it does not.” Case is remanded
to the Minnesota Supreme Court for a further ruling on whether Danforth is entitled to any legal
relief (under Crawford v. Washington) under the state constitution.

FIFTH CIRCUIT
No ex post facto problem in depriving petitioner of parole due to rules changes
Wallace v. Quarterman, __F.3d__, 2008 U.S. App. LEXIS 2332 (5th Cir. No. 06-41196,
2/1/08)
In 1981, when Wallace was sentenced to life for capital murder, the rules regarding parole stated a
majority of a three-person panel could grant parole. However, in 1995, when Wallace became parole
eligible, the rules had changed, making parole possible only by a two-thirds vote majority of the entire board panel. Wallace specifically claims that two board members with supervision over his unit
voted in his favor, and if the old rules applied, he would have been paroled. Court rejects Wallace’s
claims: While changes to parole eligibility could retroactively increase punishment, determinations
of suitability for parole, as determined by an eighteen- or a three-person panel, are discretionary;
based on circuit precedent, changes to discretionary parole guidelines do not have ex post facto implications; the code that Wallace contests addresses parole board decision-making; it relates directly
to the Board’s determination of suitability for parole (not eligibility) and does not have ex post facto
implications; although the 1981 and 1995 code language does not alone show a significant risk of
increased confinement, a court must look to the specific facts of the case, if a claimant has presented
such facts, to determine whether a new law produces a “sufficient risk” of increased confinement;
here, Wallace presented no evidence that these Board members voted on both panels or that they
would have been assigned to the later panel if it were a three-person panel. Wallace produced only
speculative evidence that the new rules produced a risk of increased confinement.

APA not applicable to congressional enactments
United States v. Clayton, 506 F.3d 405 (5th Cir. 2007)
The fact that the exemption amount in 26 U.S.C. §6012
is tied to the Consumer Price Index (CPI) does not negate the
duty to file an income tax return; contrary to defendants ar
gument, the requirements of the Administrative Procedures
Act (APA) do not apply to congressional enactments; the fact
that the statute incorporates the CPI by reference does not run
afoul of the APA; defendants duty to file an income tax return
under §6012 a necessary element of his failure-to-file charge
under 26 U.S.C. §7203 was therefore not negated by this argument.
Case remanded for resentencing because of invalid
prior used for enhancement; multiplicative conviction
vacated
United States v. Hollis, 506 F.3d 415 (5th Cir. 2007)
(1) By stipulating to the fact of his prior 1963 South Car
olina felony conviction for purposes of his trial on guilt or
innocence of a felon-in-possession-of-a-firearm charge, see
United States v. Old Chief, 519 U.S. 172, 190–91 (1997), defen
dant did not waive his right to attack that prior conviction
collaterally so as to prevent use of that conviction to enhance
his sentence under the Armed Career Criminal Act (ACCA),
18 U.S.C. §924(e); on the merits, because the record failed to
show that defendant was represented by counsel when convicted on the 1963 case, the government had the burden of
proving that he validly waived his right to counsel; because the
government failed to do this, and because the 1963 conviction
was necessary to the ACCA enhancement, the Fifth Circuit vacated the sentence and remanded for resentencing without the
enhancement.
(2) The law-of-the-case doctrine did not prevent the dis
trict court from granting relief on defendant’s multiplicity
claim, raised on his first appeal but not addressed by the Fifth
Circuit in that appeal; even if it were assumed that the Fifth
Circuit’s opinion in the first appeal rejected the multiplicity
challenge, that decision was dead wrong in light of the clearly
contrary precedent in United States v. Muñoz-Romo, 989 F.2d
757, 759 (5th Cir. 1993); accordingly, because the government had already elected which of the multiplicative convictions should be vacated, the Fifth Circuit vacated defendant’s
felon-in-possession conviction in accordance therewith (leaving standing his fugitive-in-possession conviction under 18
U.S.C. §922(g)(2)).
State drug conviction qualified as “drug trafficking
offense” for purpose of guideline
United States v. Gutierrez-Bautista, 507 F.3d 305 (5th
Cir. 2007) (superseding opinion at 494 F.3d 523 (5th Cir.
2007))
Defendant’s Georgia conviction for trafficking in meth-

amphetamine qualified as a drug trafficking offense for purposes of USSG 2L1.2; even though the Georgia trafficking statute could be violated by mere possession of 28 grams or more
of methamphetamine, defendant’s indictment charged that he
both sold and possessed methamphetamine, and under Georgia law, a guilty plea admits all averments of fact in the indictment or accusation.
Involuntary medication to restore schizophrenic’s
competency to stand trial was OK
United States v. Palmer, 507 F.3d 300 (5th Cir. 2007)
District court did not err, under the four-factor analysis
mandated by Sell v. United States, 539 U.S. 166 (2003), in or
dering defendant involuntarily medicated in order to restore
him to competency to stand trial; defendant did not contest
the district court’s finding on the first factor (namely, that the
administration was medically appropriate); nor, on de novo
review, did Fifth Circuit believe that the district court had
erred in finding important governmental interests at stake; in
evaluating this factor, courts have looked at the statutory max
imum penalty for the charged offense, rather than the Guide
line range; nor did the district court clearly err by finding that
involuntary medication of defendant will significantly further
the government’s interest; finally, the district court did not err
in finding that forced medication was necessary to further the
government’s interest, notwithstanding the fact that he has
likely already served any sentence that would be imposed.
Voir dire error not harmful; drug smuggling profile
evidence not erroneous
United States v. Sanchez-Hernandez, 507 F.3d 826 (5th
Cir. 2007)
(1) Even if district court erred in refusing to strike a prospective juror for cause, that error provided no basis for reversal of defendant’s conviction, because he struck that prospective juror with one of his peremptory challenges; under United
States v. Martinez-Salazar, 528 U.S. 304, 307 (2000), if the defendant elects to cure such an error (of the erroneous denial
of a challenge for cause) by exercising a peremptory challenge,
and is subsequently convicted by a jury on which no biased
juror sat, he has not been deprived of any rule-based or consti
tutional right; Fifth Circuit rejected defendant’s argument,
based on Justice Souters concurrence in Martinez-Salazar, that
it may be reversible error to refuse to afford a defendant an
extra peremptory challenge when he has used a peremptory
challenge to cure an erroneous denial of a challenge for cause
and when he shows that he would otherwise have used all his
peremptory challenges for noncurative purposes; because de
fendant did not argue that either of the two exceptions to the
Martinez-Salazar rule applied, he was not deprived of any
rule-based or constitutional right by the district court’s denial
of his challenge for cause.
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(2) Law enforcement testimony about the particular meth
ods used for crossing drugs over the river from Mexico to the
United States did not constitute impermissible drug smuggling
profile evidence, or impermissible expert testimony regarding defendant’s knowledge that he was participating in drug
smuggling; although the agent’s testimony came close to crossing the line because of its tendency to imply the defendant’s
knowledge of the drug activity, Fifth Circuit ultimately concluded that under the circumstances, the district court did
not abuse its discretion in admitting the testimony, because
that testimony, based on the agent’s knowledge and experience, could assist the trier of fact to understand the evidence;
additionally, the evidence was not pure profile evidence offered to show defendant’s guilt based on similarity to a profile;
rather, the evidence served to rebut defendant’s innocent ex
planation for his presence at the scene; finally, although the
case law prohibits witnesses from expressing an opinion that
drug transporters would not permit an unknowing outsider to
participate in the transportation of drugs, nothing in the case
law forbids the government from asking the jury to draw that
inference.
Injury to a child qualified as aggravated felony
Perez-Muñoz v. Keisler, 507 F.3d 357 (5th Cir. 2007)
Immigrant’s prior Texas conviction for injury to a child
(Tex. Penal Code §22.04) qualified as a crime of violence under 18 U.S.C. §16(b), and hence an aggravated felony under 8
U.S.C. §1101(a)(43)(F); the immigration courts properly used
the charging instrument for the prior case to pare down the
statute and establish that the prior offense was committed by
an intentional and knowing act, not a passive or reckless omission; finally, the Fifth Circuit concluded that as the offense
of injury to a child by intentional and knowing act is usually
committed, it involves a substantial risk that physical force will
be used against the person of another.
District Court has no discretion to grant new trial on
ground not raised in defendant’s motion
United States v. Nguyen, 507 F.3d 836 (5th Cir. 2007)
A district court does not have the authority to grant a new
trial on a ground other than one raised by a defendant’s motion under Fed. R. Crim. P. 33; here, defendant did not ade
quately raise the issue of improper closing argument by the
government in his new trial motion; furthermore, even as
suming arguendo that the district court could recharacterize
defendant’s motion for judgment of acquittal as a new trial
motion, that motion likewise did not adequately raise the improper argument issue; accordingly, the Fifth Circuit reversed
the district court’s grant of a new trial.
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Mailbox rule inapplicable to state habeas petitions, thus
AEDPA not tolled
Howland v. Quarterman, 507 F.3d 840 (5th Cir. 2007)
Under Coleman v. Johnson, 184 F.3d 398, 402 (5th Cir.
1999), the prison mailbox rule does not apply to Texas state
habeas petitions governed by Tex. Code Crim. P. art. 11.07;
nothing in the Texas Supreme Court’s intervening decision in
Warner v. Glass, 135 S.W.3d 681 (Tex. 2004), affects the validity of Coleman’s holding; accordingly, the placing of petition
er’s Texas state habeas petition (which was never received by
the state court) into the prison mail system did not toll the
AEDPA’s one-year statute of limitations, and petitioner’s federal petition was therefore untimely; nor did the district court
abuse its discretion in refusing to hold the federal petition
timely under the doctrine of equitable tolling; there was no
evidence that state officials interfered with petitioner’s right to
file a habeas application in state court or failed to mail the writ
in a timely manner; furthermore, the record failed to show due
diligence on the part of the petitioner.
Florida burglary was crime of violence
United States v. Castillo-Morales, 507 F.3d 873 (5th Cir.
2007)
District court did not err in treating defendant’s prior
conviction for second-degree burglary under Fla. Stat. 810.02
as a crime of violence, under USSG 2L1.2; when, in a prior
conviction, a defendant stipulates that a factual basis for his
plea is present in court documents of a type cognizable under
Shepard v. United States, 544 U.S. 13 (2005), courts may use
any uncontradicted facts in those documents to establish an
element of a prior conviction; here, the court documents included a charging affidavit indicating defendant entered a residence through a kitchen window; this factual basis brought the
offense within the generic, contemporary meaning of burglary
of a dwelling, and hence it qualified as a crime of violence under USSG 2L1.2(b)(1)(A)(ii).
Tires, nervousness, and no luggage constitute probable
cause; judge response to jury note OK
United States v. Sanchez, 507 F.3d 877 (5th Cir. 2007)
(1) District court did not err in denying defendant’s motion to suppress; initial traffic stop of defendant was not unconstitutionally prolonged because, at the outset of the concededly valid traffic stop, the stopping officer became aware of
circumstances that gave rise to a reasonable suspicion of drug
trafficking—namely, oversized tires with painted wheel rims
(a common ploy to hide marks stemming from alterations
made to tires and rims to conceal contraband), defendant’s
nervousness, and the fact that he did not appear to have any
supplies or luggage for a 1,000-mile round trip from Mexico to
Houston.
(2) Here, unlike in United States v. Meadows, 598 F.2d 984
(5th Cir. 1979), district court’s responses to jury notes did not

result in an unbalanced charge; here, the judge initially gave
thorough, balanced instructions regarding the presumption of
innocence and the government’s burden of proof both orally
and in writing, and he gave no supplemental instruction to the
jury to clarify questions of law; under these circumstances, the
district court’s decision not to recharge the jury did not result
in a prejudicial unbalanced charge.
COA needed for Rule 60(b) motion
Canales v. Quarterman, 507 F.3d 884 (5th Cir. 2007) (on
denial of rehg)
Clarifying a conflict in its opinions, the Fifth Circuit held
that a certificate of appealability (COA) is required before a
habeas petitioner may appeal from the denial of a motion
under Fed. R. Civ. P. 60(b) (seeking relief from a judgment
denying federal habeas relief); the Fifth Circuit held that its
holding in Dunn v. Cockrell, 302 F.3d 491 (5th Cir. 2002), that
no COA was required for that habeas petitioner’s appeal from
the denial of a Rule 60(b) motion was limited to the precise
circumstances presented by that case, namely, where a habeas
petitioner is using Rule 60(b) only to reinstate appellate jurisdiction over the original denial of habeas relief, and not to
alter the judgment denying habeas relief in any respect (like
the habeas petitioner in the instant case).
Record inadequate to show alleged conflict of interest
United States v. Culverhouse, 507 F.3d 888 (5th Cir.
2007)
Where defendant alleged a conflict of interest based on
his counsel’s joint representation of another person who, in
debriefings with authorities, provided incriminating information about defendant, Fifth Circuit found record inadequate to
determine whether counsel suffered from a conflict of inter
est before the point at which he withdrew from representation of defendant before sentencing; accordingly, the Fifth
Circuit remanded for an evidentiary hearing on that matter;
the Fifth Circuit also ordered an evidentiary hearing to determine whether sentencing counsel provided ineffective assistance by failing to object to the attribution of a drug quantity
as relevant conduct under the Guidelines; although a relevant
conduct objection would likely have been meritorious, Fifth
Circuit could not determine if the failure to object was strate
gic, and thus not deficient performance.
Forced haircut did not violate religious rights statute
Longoria v. Dretke, 507 F.3d 898 (5th Cir. 2007)
District court did not err in dismissing petitioner’s claim
that forcing him to cut his hair violated his right to exercise
his religion under the Religious Land Use and Institutionalized Persons Act (RLUIPA), 42 U.S.C. §2000cc, et seq.; although petitioner sufficiently alleged that growing his hair was
a religious exercise under the RLUIPA and that the prison’s
grooming policy substantially burdened his religious exercise,

under precedent dealing with the essentially similar Religious
Freedom Restoration Act, the burden was narrowly tailored
and justified by a compelling state interest; petitioner’s equal
protection claim likewise failed.
Pretrial hearing tolls Speedy Trial Act
United States v. Green, 508 F.3d 195 (5th Cir. 2007)
Under 18 U.S.C. §3161(h)(1)(F) of the Speedy Trial Act
(STA), any pretrial motion, including a motion to set a trial
date, tolls the speedy trial clock automatically, and the gov
ernment is not required to prove that the motion actually
delayed trial; under this rule, the government’s Motion for a
Special Trial Setting automatically tolled the STA clock, and
hence no violation of the STA seventy-days-to-trial period occurred; nor was there a violation of the STA period requiring an indictment to be filed within thirty days after arrest,
see 18 U.S.C. §3161(b); assuming arguendo that periods during which a defendant is held in state custody may sometimes
count toward this period, see United States v. Woolfork, 399
F.3d 590 (4th Cir. 2005), the facts of the defendant’s case did
not bring him within the exceptions recognized by Woolfork;
nor did the pretrial delay in this case violate defendant’s Sixth
Amendment speedy trial right.

COURT OF CRIMINAL APPEALS
PDR Opinions
State’s PDR from Harris County—Affirmed
“Concurrent causation” charge improperly expanded on
indictment
Otto v. State, __S.W.3d__ (Tex.Crim.App. No. 1311-06,
2/6/08)
In a felony DWI, a concurrent-causation jury instruction
that defines intoxication as the “introduction of alcohol, operating either alone or concurrently with an unknown drug”
is not substantively or legally different from a jury instruction
that defines intoxication as the “introduction of a combination
of alcohol and an unknown drug.” The concurrent-causation
jury charge in this case improperly expanded on the allegations in the indictment. In cases like this, in which the state
alleges intoxication by alcohol alone and the defense claims
it should win because the defendant ingested other intoxicating substances, CCA’s precedent establishes that a charge im
properly expands on the allegations in the indictment when it
defines intoxication in terms of whether “the defendant was
intoxicated by a combination of unknown drugs and alcohol.”
COA correctly held the charge was erroneous. Otto v. State,
211 S.W.3d 359, 362-63 (Tex.App.—San Antonio 2006). Judgment is therefore affirmed.
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State’s PDR from El Paso County—Affirmed
When sentence runs concurrently, so do fines
State v. Crook, __S.W.3d__ (Tex.Crim.App. No. 0001-07,
2/6/08)
Tex. Penal Code §3.03(a) in relevant part, provides that
“sentences shall run concurrently” when “the accused is found
guilty of more than one offense arising out of the same criminal episode prosecuted in a single criminal action.” As any fines
assessed are part of the sentence, State v. Ross, 953 S.W.2d 748,
750 (Tex.Crim.App. 1997), the fines also run concurrently. The
effect of this ruling is that instead of 13 $10,000 fines totaling
$130,000 (part of Appellant’s concurrent sentences for barratry, which were probated for 7 years), Appellant will have to
pay only one $10,000 fine. After rejecting the state’s arguments
that fines should be stacked, CCA examines the legislative history of §3.03(a) and concludes there is nothing in it or any
other provision of the 1974 Penal Code to indicate that anyone
at any time ever took the position or even suggested that the
concurrent sentences provision of §3.03(a) should not apply
to fines. COA correctly determined the trial court should have
run the fines concurrently; therefore its judgment is affirmed.
Appellant’s PDR from Bexar County—Reversed/
remanded
Cops violated 5th Amendment when they ignored
Appellant’s termination of interview
Ramos v. State, __S.W.3d__ (Tex.Crim.App. No.
0921-06, 2/6/08)
During an interrogation by police regarding a drive-by
shooting/murder, Appellant told detective Angell that “he
didn’t want to talk to me. That he didn’t want to talk about it
anymore.” However, the interrogation continued and Appellant eventually admitted he was the shooter. CCA rejected the
state’s argument that this statement was not an unambiguous
assertion of Appellant’s right to remain silent. His statement
to Angell that he did not want to talk to him was an unambig
uous, unequivocal, and unqualified assertion of his right to
remain silent. A reasonable police officer in Angell’s position
would not have found Appellant’s assertion of his right to be
ambiguous. Any ambiguity in the other statement to Angell,
that he did not want to talk about “it” anymore, was, in context, entirely irrelevant. Thus, the record does not reasonably
support the trial court’s ruling that Appellant did not unambiguously assert his right to remain silent, and COA erred in
holding otherwise. Moreover, the state’s own evidence at the
suppression hearing established that after Appellant had invoked his right to remain silent, Angell, along with detective
Slaughter, re-approached him after only five minutes. Slaughter then confirmed to Appellant Angell’s prior statement that
a witness had identified Appellant as the shooter in the driveby shooting. Immediately thereafter, Slaughter told appellant
that “it would probably be better if he told [them] what really
happened.” Because the police officers did not scrupulously
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honor Appellant’s invocation of his right to remain silent, his
subsequent written statement was inadmissible at his trial.
Judgment is reversed and case is remanded to COA for a harm
analysis.
Appellant’s PDR from Swisher County—Affirmed
Allowing attorneys pro tem to continue case even in
absence of conflicted DA was okay
Coleman v. State, __S.W.3d__ (Tex.Crim.App. No.
0072-07, 2/6/08)
Appellant is the corrupt cop in the Tulia cases who was
convicted of perjury. Attorneys pro tem were appointed to
prosecute him after the elected DA had recused himself due
to a conflict of interest. CCA rejects Appellant’s contention
that when a new DA was elected, he should have prosecuted
Appellant instead of the pro tem attorneys, because the new
DA was not conflicted. After a hearing on whether the new
DA should resume the prosecution, the trial court decided the
attorneys pro tem should remain on the case until its conclusion. CCA holds the decision not to modify the order appointing the attorneys pro tem was within the trial court’s sound
discretion and not an abuse of discretion. Because (1) the new
and non-disqualified DA had taken office only nine days prior
to the start of trial; (2) the new DA did not object to allowing the attorneys pro tem to continue; (3) the two attorneys
pro tem had spent over 21 months researching, investigating,
and preparing the case for a trial that was then imminent; and
(4) the trial would have occurred months earlier (during the
conflicted DA’s tenure) but for the defense-requested continuances, CCA agrees that the trial court did not err in allowing
the trial to proceed with the attorneys pro tem representing
the state. Judgment is therefore affirmed.
Appellant’s PDR from Lampasas County—Vacated/
Remanded
Parties do not have a burden to show harm on appeal
Warner v. State, __S.W.3d__ (Tex.Crim.App. Nos.
1680/1681-05, 2/13/08)
This PDR was granted to determine whether a jury charge
error constituted egregious harm under Almanza. Because the
COA placed a burden of proof on Appellant to show egregious
harm, the cause is remanded to that court for a review of the
record, giving consideration to the fact that neither party has
a burden to show harm. CCA reaffirms its earlier rulings that
state the appellate court must examine the record for harm,
egregious or otherwise, and that neither party has any burden
to show harm or harmlessness. CCA then goes on to reject five
reasons Appellant claimed the COA erred in not finding egre
gious harm.
Appellant’s PDR from Dallas County—Affirmed
No Batson error when state struck 7 of 8 AfricanAmericans

Watkins v. State, __S.W.3d__ (Tex.Crim.App. No.
1438-06, 2/13/08)
In this case the state peremptorily struck seven of eight
African-Americans from the venire. Appellant is AfricanAmerican. CCA rejects his argument that COA conducted an
inadequate Batson analysis in light of the opinion of the US
Supreme Court in Miller-El v. Dretke and that it ignored many
arguments presented in his brief explaining how the record
establishes purposeful discrimination. After a lengthy analysis,
CCA holds:
• Trial court did not clearly err to find the State satisfied its
step-two burden of production to tender explanations for
its peremptory strikes that are race neutral on their face.
• State used a disproportionate number of its peremptory
challenges (55% of its challenges against an identifiable ra
cial group that made up only 22% of the venire that was “in
range”) to exclude almost all African-American veniremen
from jury service in Appellant’s case.
• Though there is some evidence to support a finding that the
prosecutor’s explanations were pretextual, the trial court
found no pretext, and CCA cannot say that this evidence,
at least by itself, compels a conclusion that the trial court
clearly erred.
• COA did not err in holding that a comparative-juror anal
ysis yielded no evidence of pretext.
• Trial court’s action in placing Jones (after state had struck
her for non-race neutral reason) back on the jury is a cir
cumstance that weighs tenuously in Appellant’s favor, to
be factored into the totality of circumstances in deciding
whether the trial court clearly erred in failing to find that
prospective jurors Berry and Davis were excluded on ac
count of their race.
• COA did not clearly err in refusing to judicially notice
results of a study commissioned by the Dallas Morning
News that he contends shows a continuing pattern on
Dallas County’s part of exercising peremptory challenges
in a racially discriminatory manner.
After this analysis using the Miller-El factors, CCA holds COA
did not err when it held Appellant failed to establish purposeful discrimination and the trial court’s ruling was not clearly
erroneous. Judgment is therefore affirmed.
Appellant’s PDR from Angelina County—Affirmed
OK to prosecute defendant for killing girlfriend’s twin
fetuses
Flores v. State, __S.W.3d__ (Tex.Crim.App. No. 0265-07,
2/13/08)
In this case Appellant was convicted of killing his girlfriend’s twin fetuses by stepping on her abdomen allegedly at
her behest. CCA rejects his contentions:
• Tex. Penal Code §§1.07(a)(26), 1.07(a)(38), 19.03(a)(8)

•

•

•
•

are not unconstitutional because it infringes on a woman’s
rights under Roe v. Wade. This claim has already been re
jected. Lawrence v. State, 240 S.W.3d 912 (Tex.Crim.App.
2007).
Argument based on allegation that girlfriend consented to
the acts for which he was being prosecuted, did not present
an issue of equal protection (statute provides exception
for woman terminating pregnancy, but not man) because
he raised it in a pretrial motion, and issue could only have
been resolved at trial. Moreover, evidence presented by state
cast serious doubt on whether girlfriend consented.
Provision defining an “individual” to include an “unborn
child” does not violate the Establishment Clause of the U.S.
Constitution by adopting “a religious point of view over a
secular one.”
Deadly conduct can be a lesser-included offense of capital
murder.
Appellant was not entitled to the lesser included offense
instruction because there was no evidence presented to
show he was guilty only of deadly conduct.

Judgment is therefore affirmed.
Improvident grant: State Prosecuting Attorney’s and
Appellant’s PDRs from Wichita County
Rangel v. State, __S.W.3d__ (Tex.Crim.App. No.
0447-06, 2/13/08)
Review was granted to address Appellant’s Crawford v.
Washington claim. However, CCA now holds the error was
not preserved because the trial judge did not consider the
complained-of videotape at the time the ruling was made re
jecting Appellant’s objections to its introduction. “A thorough
review of the record reveals that all of the evidence—most
importantly, the videotape and the evidence concerning the
circumstances surrounding the interview—that would be required to properly analyze the court’s ruling was admitted after the trial judge made his ruling on Rangel’s confrontation
objection. The issue was never consensually re-litigated by the
parties at a later time.” Both PDRs are dismissed as improvidently granted.
State’s PDR from Dallas County—Reversed/Remanded
Summary grant & remand
Taylor v. State, __S.W.3d__ (Tex.Crim.App. No. 1681-07,
2/27/08)
State’s PDR was granted because there was a conflict in the
record as to whether the trial court intended to grant a motion
for new trial or an appeal. The record contains both a granted
motion for new trial and a perfected appeal. The trial court
could not have intended both. Faced with a conflicting record
concerning its jurisdiction, COA should have abated to clarify
which action was intended by the trial court. Tex. R. App. P.
44.4; LaPointe v. State, 225 S.W.3d 513, 520 (Tex. Crim. App.
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2007), cert. denied, 128 S. Ct. 544 (2007). Therefore, State’s
PDR is granted, COA’s judgment is vacated and its judgment is
summarily remanded to that court with instructions to abate
the appeal and order appropriate findings by the trial court.

Death Penalty Opinions
Capital writ from Bexar County—Relief granted
Ex Parte Moreno, __S.W.3d__ (Tex.Crim.App. No.
75,748, 2/6/08)
CCA reconsiders on its own motion under TRAP 79.2(d)
Appellant’s Penry I claim raised in his original writ rejected
in 2000, and the claim re-urged in 2007 after the Supremes
handed down Abdul-Kabir and Brewer (jury must be empowered by the trial court’s instructions to give “meaningful effect”
to all mitigating evidence that a capital defendant introduces at
the punishment phase of his trial). A subsequent writ rejected
in 2003 did not raise the Penry I claim. CCA holds because the
evidence that Applicant proffered at the punishment phase of
his capital murder trial with respect to his troubled childhood
could not be given meaningful effect within the context of the
statutory special issues, the trial court erred in failing to give
a separate jury instruction that would empower the jury to
assess a life sentence on the basis of such mitigating evidence,
notwithstanding its answers to the special issues. Along the
way CCA also holds with respect to this writ:
• Under authority of Rule 79.2(d) CCA has jurisdiction
to reconsider, on its own motion, a previously denied
habeas claim when Applicant subsequently filed his stateexhausted claims concerning the same conviction in federal
courts;
• Applicant should not be denied relief upon reconsideration
of his initial Penry I claim on the grounds that he failed
to exercise appropriate diligence in reasserting a Penry I
claim in 2003, when he timely and diligently pursued a
newly recognized Atkins claim. Only after Abdul-Kabir and
Brewer came down was Penry I given renewed vitality;
• It is not fatal to Applicant’s renewed Penry I claim that he
requested the trial court to remedy the defect in the pun
ishment charge by submitting to the jury an instruction
that the Supreme Court subsequently declared, in Penry
II and in Smith I, to be inadequate.
• It could not reasonably be said that Applicant in any re
spect “invited” Penry I error by requesting a nullification
instruction. The trial court did not give the Applicant’s
requested nullification instruction.
Relief is granted. Sentence is vacated and case is remanded to
trial court for a new punishment hearing.
Direct appeal from Potter County—Affirmed
Lucero v. State, __S.W.3d__ (Tex.Crim.App. No.75,247,
2/13/08)
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Facts: Appellant was convicted of murdering his neighbors
during the same criminal transaction.
Issues:
1. Juror misconduct—biblical reading by foreman at punish
ment phase
Jury foreman’s reading of biblical passage after initial
“straw” vote of 10-2 in favor of death, after which the other
two also voted in favor of death, was held harmless in view of
the two jurors’ affidavits indicating they did not believe the
passage had influenced their votes. CCA also finds the biblical quote addressing “a Christian’s duty to obey and consent
to the laws of man” and “inform[ing] the listeners that those
who opposed authority would experience condemnation” was
essentially an admonishment to follow man’s law (and, therefore, duplicated what was already in the court’s charge). CCA
does not find it necessary to decide whether the bible reading
was an “outside influence.”
2. Expert testimony about violence in prison
Appellant has a history of violence spanning 20 years. Testimony was relevant to future dangerousness special issue.
3. Other rejected issues: improper argument by prosecutor;
capital murder statute is unconstitutional.
Direct appeal from denial of DNA testing—Affirmed
Pribble v. State, __SW.3d__ (Tex.Crim.App. No. 75,519,
2/13/08)
Trial court, after hearing Appellant’s motion for DNA
testing under Chapter 64 of the Penal Code, made findings of
fact, including that Appellant failed to show identity was an issue and failed to show by a preponderance of the evidence that
he would not have been convicted if exculpatory DNA results
were obtained. CCA holds:
• Chapter 64 of the Code of Criminal Procedure does not
violate due-process rights of appellants who seek to have
DNA evidence from a crime scene tested for the presence of
a third party’s DNA. Holmes v. South Carolina, 547 U.S. 319
(2006) addressed a state evidence rule that prohibited the
admission of evidence of third-party guilt at a criminal trial
if the state had presented forensic evidence that strongly
supported a guilty verdict. However, our statute does not
preclude testing for third-party evidence of guilt;
• Chapter 64 does not exclude all evidence of third-party
guilt. Rather, the statute proscribes testing if additional
DNA testing would not result in exculpatory evidence
that would have altered the outcome of the trial. Evidence
of another person’s DNA in addition to Appellant’s is not
exculpatory evidence in this case due to the additional
evidence presented at the trial;
• Appellant’s argument that the Article 64.03(a)(1)(B) re
quirement that identity be an issue in the case is satisfied
simply because he pled not guilty and claimed throughout
the trial that someone else committed the murders is re

jected. If DNA testing would not determine the identity
of the person who committed the offense or would not
exculpate the accused, then the requirement of Article
64.03(a)(2)(A) has not been met.

PDRs granted
Grants from 2/6/08
07-1551 Shepherd, Robert Henry, Appellant’s PDR from
Harris County; POM
In an “emergency doctrine” case, a genuine concern in
volving a threatened injury to a person who is in need of imme
diate assistance must exist in order for a peace officer to enter a
home without a warrant. A review of the record in Appellant’s
case shows absolutely no facts or any injury to a person nor a
need for immediate assistance to any person; thereby, making
the officer’s entry, search ans [sic] seizure of marijuana therein
illegal.
07-1574 Tita, Christopher Vomakoyima, Appellant’s PDR
from Harris County; Aggregated Theft
1. The Court of Appeals erred in holding that the state
was not required to plead sufficient facts demonstrating that
the applicable statute of limitations had been tolled, where the
Appellant had filed an appropriate motion to quash.
2. The Court of Appeals erred in refusing to reach the
merits of the Appellant’s argument that the evidence was in
sufficient to support his conviction for theft, as a matter of law,
where the state failed to prove that the offense occurred within
the applicable statute of limitations period.
3. The Court of Appeals erred in holding that the Appellant was required to object to the evidence being insufficient
to support the Appellant’s conviction, where the state failed to
prove that the applicable statute of limitations had been tolled,
and where this Court has never required an objection to preserve the issue of the sufficiency of the evidence to support a
conviction.
4. The Court of Appeals erred in holding that the Appellant had failed to cite in his brief the proper location in the
record where he raised the issue of limitations before the jury,
where the Appellant did in his brief cite the Court of Appeals
to the proper location in the record where the issue had been
raised before the jury, where the Court of Appeals could not
on its own find where the Appellant had raised the issue before the jury, and where in fact the Appellant did at trial, and
clearly on the record, raise the issue before the jury.
07-1613 Fischer, Robert Walter, State’s PDR from Bexar
County; Murder
1. Did the Court of Appeals err in holding that the trial
court reversibly erred in admitting extraneous offense evi-

dence because the state’s Rule 104(b) proffer was not sufficient
to prove beyond a reasonable doubt that the Appellant com
mitted the extraneous offense, even though the evidence adduced during the trial was sufficient to prove that the Appellant committed the extraneous offense?
2. Did the Court of Appeals err in applying a no evidence
standard of review test in determining the admissibility of evidence in direct contravention of this Court’s prior holdings?
3. Did the Court of Appeals err in confining its review of
the trial court’s decision to admit evidence of an extraneous
offense solely to the rule 104(b) proffer or should the court
have considered all of the evidence admitted at trial concerning the extraneous offense?
4. Did the Court of Appeals err in resurrecting, sub silentio, the reasonable alternative hypothesis construct by requiring the state to exclude all other possible perpetrators of the
extraneous offense other than the Appellant in its rule 104(b)
proffer?
5. Must a party’s Rule 104(b) proffer seeking admission of
a Rule 404(b) extraneous offense satisfy the “beyond a reasonable doubt” quantum of proof necessary for a criminal conviction, even when the criminal aspect of the defendant’s 404(b)
conduct is not relevant to his guilt or innocence in the case
being tried?
6. Did the Court of Appeals apply an improper standard
in conducting its harm analysis by ignoring the fact that the
jury was given a limiting instruction on the extraneous offense, and also by ignoring the fact that the evidence admitted
at trial was sufficient to prove that Appellant had committed
the extraneous offense beyond a reasonable doubt?
7. Did the Court of Appeals err in holding the trial court
abused its discretion in admitting evidence of other crimes
pursuant to Rule 404(b) when the evidence in question was
actually admissible as same transaction contextual evidence?
07-1616 Esparza, Edward, Appellant’s PDR from Harris
County; Aggravated Sexual Assault
1. Whether the Court of Appeals was correct in ruling
that the trial court did not err in denying the motion for DNA
testing because Petitioner failed to establish he would not
have been convicted if exculpatory results had been obtained
through DNA testing.
2. Whether the Court of Appeals has decided an important question of state law in a way that conflicts with the applicable decisions of the Court of Criminal Appeals.
07-1687 Rey, Daniel, State Prosecuting Attorney’s PDR
from Hale County; Abandoning or Endangering a Child
Did the Court of Appeals err in grafting an in loco paren
tis requirement onto Tex. Penal Code §22.041(b), when the
gravamen of the offense is abandonment by one who has care,
custody, or control of the victim, and the proof of a familial
relationship with the victim is only one possible evidentiary
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fact to be considered by the fact-finder in its determination of
whether a defendant committed the offense. The Court of Appeals has decided an important question of state law that has
not, but should be settled by this Court.

Grants from 2/13/08
07-1642 Barrera, Serfio Vela, State Prosecuting
Attorney’s PDR from Hidalgo County; Murder
What is the proper remedy when an appellate court determined that the evidence is insufficient to support the amount
of restitution the trial court ordered when the sentence was
not suspended?

Grants from 02/27/08
07-1454 Clarke, Arsenio Carlos, Appellant’s PDR from
Harris County; Sexual Assault
1. Was the Appellant’s complaint at the motion for new
trial hearing adequate to put the trial court and the prosecutor
on notice that the Appellant was making a claim under Brady
v. Maryland, and therefore under the fourteenth amendment
of the United States Constitution and art. I, sec. 9, of the Texas
Constitution as well?
2. Were the specific grounds of the Appellant’s complaint
made apparent from the context in which they were made, and
thus adequate to preserve error under Tex.R.App.P. 33.1(a)(1)
(A)?
1555-07, Littrell, Jared Daniel, Appellant’s PDR from
Potter County; Murder/Agg Rob
The Court grants discretionary review on its own motion and requests briefing from the parties on the following
question: Do Appellant’s convictions for both felony murder
and aggravated robbery violate the constitutional prohibition
against double jeopardy?

COURT OF APPEALS
COA summaries are by Chris Cheatham of Cheatham &
Flach, PLLC, Dallas, Texas.
Insufficient to support reasonable suspicion was fastfood restaurant manager’s tip to police that a person
was passed out behind the wheel of a vehicle in the
restaurant’s drive-through lane
State v. Griffey, 241 S.W.3d 700 (Tex.App.-Austin 2007)
Court rejected prosecution’s argument to the effect that
manager was either a face-to-face informant or a witness to a
crime; driver’s conduct did not constitute criminal behavior.
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Re finding of public intoxication based on odor of
alcohol
Amador v. State, 187 S.W.3d 543 (Tex.App.—Beaumont
2007), rev/remanded, 221 S.W.3d 666 (Tex. Crim. App.
2007).
Court echoes sister court by writing “so long as consumption of alcohol is not illegal in and of itself, a standard permitting or requiring detention and investigation of persons for
public intoxication based solely on whether the odor of alcohol on a person’s breath is ‘strong,’ ‘moderate,’ ‘weak’ or some
other such subjective classification invites unwarranted police
intrusions into the affairs and freedom of persons.”
Alternative perpetrator evidence in agg robbery case,
although considered relevant by court, is excluded
under Rule 403
Dickson v. State, __S.W.3d__ (Tex.App. No.
14-06-00612-CR-Houston [14th Dist.], Dec 20, 2007),
pet. ref’d
Deemed relevant (and also seemingly compelling to this
author), but yet insufficient to overcome Rule 403, was the following alternative perpetrator evidence proffered by Defendant: (1) testimony of defendant’s grandmother to the effect
that her son bore family resemblance to defendant; (2) fact that
grandmother’s son lived with her and defendant near location
of robbery; (3) photographs depicting similarity of defendant
and son’s physical appearance; (4) fact that son had been convicted of multiple robberies close in time to charged robbery;
and (5) indictments showing son’s convictions for robberies
dating one day before and 22 days after charged robbery.
Deemed constitutional was a 27-minute delay during a
traffic stop, during which time initial officer, who was
fully qualified to investigate DWI, waited for second
officer to arrive and conduct DWI investigation, where
reason for calling for second officer was initial officer’s
belief that second officer was notoriously quicker at
processing DWI Paperwork
Belcher v. State, __S.W.3d__ (Tex.App. No. 2-06-375-CRFort Worth, Dec 20, 2007)
Surprisingly, the reasoning of the appellate court seems to
be based, at least in part, on the fact that during the period of
delay, the officer “permitted [the defendant] to smoke and to
answer his cell phone during the detention, thus reducing to
some extent the level of intrusion generated by the detention.”
Sixth Amendment Not Offended by Penal Code
§19.02(d)
Noland v. State, __S.W.3d__ (Tex.App. No.
01-06-00829-CR-Houston [1st Dist.], Dec 20, 2007)
Section 19.02(d), which permits mitigation of punishment for murder, does not offend the Sixth Amendment, held

the court, even though said Section requires defendant to
prove sudden passion as an affirmative defense by a prepon
derance of the evidence and even though the United States Su
preme Court recently stated in Cunningham v. California that
“[U]nder the Sixth Amendment, any fact that exposes a defen
dant to a greater potential sentence must be . . . established
beyond a reasonable doubt, not merely by a preponderance of
the evidence.”
HIPAA did not overrule or preempt holding in State v.
Hardy re blood-alcohol test results
Murray v. State, __S.W.3d__ (Tex.App. No.
03-06-00770-CR-Austin, Dec 19, 2007)
Thus, notwithstanding HIPAA, a defendant has no expec
tation of privacy in blood-alcohol test results obtained, for
medical purposes, after an accident. Furthermore, the court
held that hospital staff who obtained defendant’s blood sample were not acting as an agent of law enforcement.
Defendant, in trial for aggravated sexual assault of a
disabled person, could not avail himself of “medical
care” defense where victim was an adult (i.e., not a
child)
Downs v. State, __S.W.3d__ (Tex.App. No. 2-06-198-CRFort Worth, Dec 06, 2007)
Defendant’s equal protection rights were not offended by
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virtue of medical care defense’s limited application to cases
involving children; the defense did not treat defendant differently than similarly situated parties.
Evidence was sufficient to support P.C. to believe that
motorist was operating motor vehicle where motorist
was found asleep at the wheel and vehicle was
straddling shoulder of highway
Partee v. Texas Dept. of Public Safety, __S.W.3d__ (Tex.
App. No. 07-06-0437-CV-Amarillo, Dec. 05, 2007)
In license suspension proceeding, probable cause to believe motorist was operating motor vehicle existed where motorist, who was asleep at the time, was discovered by officer
after receiving call that truck was weaving near location on
highway where pickup was reported by witness to be weaving,
motorist’s pickup matched description of weaving vehicle, and
pickup was discovered to be straddling shoulder and roadside
ditch, and motorist was asleep behind steering wheel with his
foot on brake, engine running, brake lights illuminated, and
gearshift engaged.
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Information for Court-Appointed Attorneys
John Wright
 Tips 
1.	Have the clerk of the court print out a list of all the documents in the file of the case. You either wrote them or
read them or otherwise acted on them. Make sure you have charged for the time it had to take.
2.	Prepare a list of the computer files you and your staff created in the handling of the case. You either wrote them
or edited them on the dates shown. Try to assemble every scrap of paper related to the case and see if you spent
time creating it or reading and responding to it.
3.	If your fax machine will produce a list of incoming and outgoing faxes during the time period, you either sent
them or received them, so charge for it.
4.	Review your land line and cell phone bills during the time frame. You either made the calls that related to the
client or you received them. Don’t forget your home numbers. Review the case-related telephone messages
your staff has left for you. You had to read it and respond to it. It took time.
5.	Review your credit/debit card statements for the time period. You went places, bought things, etc., that related
to the case. Charge for the time and expense of the travel and other out-of-pocket items.
6. Review your case-related emails for the time frame in question. You either wrote them or you read them.
7.	Review the court’s docket sheet to see if this documents when you were in court, and for how long. If you were
required to wait in court for other business to clear, I say charge for the time—but bring something chargeable
to do while waiting, if you can.
8.	Consider charging for paralegal time if the paralegal is qualified and if you have made prior arrangements to do
that.
9.	Consider comparing notes with co-counsel, if any. You may identify time spent together that one of you has
missed.
10. Review the jail visit logs to see if you have missed charging for any visits.
11.	Review the case-related cases and so forth that you have downloaded from Westlaw and the like—you had to
read them. Same for briefs filed by opposing counsel. You likely read at least some of the cases cited.
12. Review the bills and reports of your experts to identify time spent with them and reading their reports.
13. Same for your investigators.
14. If you have used the Internet to conduct fact research, remember to record time for that.
15. Record user charges for subscription services like Accurint and Publicdata.com.
16. Lawyers read, write, think, compute, talk, and travel. It all takes time and money, so charge for it.
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Membership Directory Update
Calling all members. It’s time for the 2008 –2009 TCDLA Membership Directory.
Please review your information from the 2007–2008 directory.
Make any changes to your listing ONLINE or use the form below and
fax to 512-469-9107 or email to mschank@tcdla.com by May 9, 2008.
Current members as of May 31, 2008, will be included.
Questions about your membership status?
Contact Melissa at mschank@tcdla.com
Note: If you have updated your address with TCDLA in the past year, we will have the
update. Some members may have given their new address but not their new phone/fax.

Name __________________________________________________________________________________________
Firm ___________________________________________________________________________________________
Address ________________________________________________________________________________________
City, State, Zip __________________________________________________________________________________
Office Phone _________________________________________ Office Fax ________________________________
Email Address ___________________________________________________________________________________
Spouse’s Name (if applicable) _____________________________________________________________________
 Please check if you are an investigator.
 Please check if you are a member of a local criminal defense bar association.
Which one? __________________________________
 Please check if you are interested in advertising in the membership directory.
An ad kit will be mailed to you.
The following questions are optional and are for internal statistics ONLY. They will not be included in the
directory or any other publication or distributed at any time.
Age ____________ Sex ______________ Ethnicity _______________
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TCDLA New Members
Affiliate Member
James G. Beatty, Jr., Keansburg

Helen N. Arizor, Dallas
Gary Lee Arthurs, Arlington
Randy Dale, Belton
Humberto Garcia, Sherman
Fred Garrett, Alvin
Ali O. Hassibi, Fort Worth
Ronald L. Herrington, Kaufman
Stephen Bradley Hesse, Georgetown
Randall Hurr, Fort Worth

Public Defender Members
Ellen Pitluk, San Antonio
Melissa L. Shearer, Austin
Regular Members
David L. Andrews, Fort Worth

Michelle J. Latray, Groesbeck
Brandi M. Michaelis, Denton
Sergio Munoz, McAllen
Nicholas S. Peacock, Jacksonville
Quinton G. Pelley, Sherman
George E. Renneberg, Conroe
Alphonso Russ, Houston
R. Shane Seaton, Big Spring

Advanced Trial Series
The Advanced Trial Series (ATS) is the next step forward. ATS is bringing the most advanced trial tactics to
criminal lawyers in smaller jurisdictions. Even for lawyers who only occasionally handle criminal cases, ATS
will give you a leg up on the competition.
CDLP Chair: Grant Scheiner
Course Directors: Susan Anderson and Bobby Lerma
Topics include but are not limited to:
•
•
•
•
•
•
•
•

Cities to be traveled in 2008 (subject to change)

Charging Instruments—Challenging and Quashing
Pre-Trial Motions
Impeachment Evidence
Expert Witnesses—Attacking and Defending
Punishment Phase—Law, Strategy and Tactics
Preserving Error and Setting Up Appeal
How to Choose a Winning Theme
Ethics

Del Rio—April 18
South Padre Island—July 10–11
*Register on the web at www.tcdla.com

Seminars sponsored by CDLP are funded by the Court of Criminal Appeals of Texas.

Become a Fellow or Super Fellow
Texas Criminal Defense Lawyers Educational Institute

Endowment Program
	TCDLEI has created an endowment program to ensure continuing legal

education for tomorrow’s criminal defense lawyer.

		

		

Your money will be deposited into a special endowment fund.
Your contribution will be used to build a fund for future Texas lawyers.

	What you can do? Pledge $1,500 and become a Fellow — Pledge $3,000 and
become a Super Fellow (pledge form available on our web site).
				Help support TCDLEI in its efforts to make funds available for future
criminal defense lawyers in Texas. For more information, contact
Joseph Martinez at 512-478-2514 extension 26.
Make YOUR contribution TODAY!
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2008 Indigent
Defense

Coming to your city:
May 6–7 El Paso
May 16 Dallas
June 25–26 San Antonio
(dates subject to change)

Seminars sponsored by CDLP are funded by the Court of Criminal Appeals of Texas.

Join TCDLA Join TCDLA Join TCDLA

Join TCDLA Today!
When you join TCDLA, you become a part of a long history
of providing outstanding services and assistance to criminal
defense lawyers across the great state of Texas.
Join today and take advantage of numerous member benefits.
Endorse a colleague or friend—encourage others to become a
member of TCDLA.

Member Benefits

Membership Application
To join TCDLA you must be a member in good standing of the State Bar of
Texas engaged in the defense of criminal cases (except law students or affiliate
applicants). An applicant must be endorsed by a TCDLA member. Members of
the judiciary (except honorary members) and those regularly employed in a
prosecutorial office are not eligible.
Your membership will go into effect upon approval of application and receipt
of annual membership dues. Please allow 6 to 8 weeks for confirmation and
certificate.
 Mr.    Ms.    Mrs.

 Voice for the Defense Magazine
	A subscription to the ONLY state-wide magazine
written specifically for defense lawyers, published 10
times a year.
 Membership Directory
A listing of all TCDLA members. Updated and reprinted
annually.
 TCDLA Discounts
	Receive significant discounts on CLE seminars and TCDLA
publications.
 Vendor Discounts
	Receive discounts on various goods and services provided
by numerous vendors.
 Strike Force
	Strike Force assistance which comes to the aid of lawyers
in need.
 Listserv Access
	Access to TCDLA listserv where you can exchange legal
information and resources with other TCDLA members.
 Website—Members Only Section
	Access to the “members only” section of the website,
which includes information on experts, summaries of
cases from the state and federal courts, and more.
 Experts
	Extensive list of experts for all types of criminal cases.
 Resources
	Expansive library of research papers from renowned
criminal defense lawyers.
 Legislature
Opportunities to be involved in the legislative effort.

_______________________________________

First Name      Last Name      Middle Initial
__________________________________________________________________
Law Firm
__________________________________________________________________
Mailing Address
__________________________________________________________________
City                State          Zip
__________________________________________________________________
Telephone             Fax
__________________________________________________________________
E-mail              County
__________________________________________________________________
Bar Card Number
__________________________________________________________________
Date of Birth
__________________________________________________________________
Name of other local criminal bar association or section

Nominating Endorsement (must be completed)
As a current member of TCDLA, I believe this applicant to be a person of
professional competency, integrity, and good moral character.

_________________________________________
Signature of Endorser (must be current member)

__________________________________________________________________
Printed Name of Endorser (must be current member)

Membership Category (please check one)









First-Time Member — $75 per year
Renewing Membership — $150 per year
Voluntary Sustaining Member — $300 per year
Sustaining Member — $200 per year
Affiliate Member (Experts or Legal Assistant) — $50 per year
Public Defender — $50 per year
Investigator — $50 per year
Law Student — $20 per year

Payment Method (please check one)

Resources for Texas Capital Litigators

 Check enclosed (payable to TCDLA)
 Visa     Mastercard     American Express     Discover

 Capital Litigation Update
Published 10 times a year with a “Motion of the Month”
enclosed.
 Capital Resource Listserv
	Access to a listserv consisting of Texas-only lawyers,
investigators, and mitigation specialists who practice in
the capital arena.
 Motions Bank and Claims
Access to a capital-specific motions bank and habeas
corpus claims for state and federal practice.
 Experts Database
	Access to a database of experts in a wide area of
expertise.
 CLE Opportunites
	Comprehensive substantive continuing legal education.
 Locating Assistance
	Assistance locating capital qualified investigators and
mitigation specialists.

__________________________________________________________________
Credit Card Number           Expiration Date

tcdla.com

__________________________________________________________________
Name on Card			
Signature

Mail completed form and payment to

Texas Criminal Defense Lawyers Association (TCDLA)
1707 Nueces Street • Austin, Texas 78701
Fax to (if paying by credit card): 512-469-9107
For office use only: Bar Card Date_________Month_____Year______
TAX NOTICE $36 of your annual dues ($19 if a Student Member) is for a one-year
subscription to the Voice for the Defense. Dues to TCDLA are not deductible as
a charitable contribution but may be deducted as an ordinary business expense.
The non-deductible portion of regular and initial membership dues is $39 in
accordance with IRC sec 6033.

