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Rick Hagen

Tinker Was Right

D

President’s
Message

ouglas Tinker was an icon. A member of the TCDLA Hall of Fame, Tinker was the best
of the best. He will never be forgotten.
I attended his memorial service on November 13, 2008, at the Galvan Ballroom in Cor
pus Christi, Texas. The house was packed. The room was filled with family, friends, former
clients, prosecutors, lawyers, and judges. The service moved me. I was moved not by the
famous cases, but by something else. Yes, the Selena trial, the Branch Davidian trial, and
Tinker’s other famous courtroom moments were referenced. Important as those cases and
Douglas Tinker are in Texas history, what moved me was that during the last days of his life
Douglas Tinker accepted Jesus Christ as his savior.
I am not interjecting religious preference into my comments. TCDLA is composed of
members of all religious denominations and some members who have none. All are welcome.
What moved me was that as great as Tinker was, for all the respect that he earned, for all
his accomplishments, it proved to me that nothing can ever happen too late. It proved to
me that it’s never too late to change, it’s never too late to improve our relationships, and it’s
never too late for self-examination.
I left Tinker’s memorial thinking about my relationships and where my priorities are.
It caused me to reflect on the various oaths and pledges that I have taken in my life and
wonder, does one take priority over another? How do we measure ourselves? What will our
legacy be when we are gone?
As members of the State Bar, we took an oath to support the constitutions of the United
States and this State; to honestly demean ourselves in the practice of law; and to discharge
our duties to our clients to the best of our abilities. The primary purpose of this organization
is to protect and ensure by rule of law those individual rights guaranteed by the Texas and
Federal constitutions in criminal cases and to resist the constant efforts being made to curtail
those rights. As members of TCDLA, we dedicate our practices to those objectives.
What about our other oaths, our other obligations? In marriage, vows vary to a certain
degree, but virtually all of us pledge to love our spouses with the entirety of our souls, to put
our spouses before all others until death. For those of us with children, we have a moral and

ethical duty to support, educate, and raise our children to be
productive members of society and to instill those values each
of us deem necessary.
Why do we lie awake at night thinking about cases instead
of our families? Why is so much of our time spent practicing
law instead of loving our families?
Too many of us are selfish. Our careers become our primary
concern. We mask our selfishness and neglect our other obliga
tions as being required by the oath we took when we began our
practices. We gauge success by the outcome of cases, income,
and social status. Why do some of us say that there is no better

feeling in the world than hearing the words “not guilty”? As
sweet as those words are, shouldn’t hearing our spouses and
children say “I love you” be just as sweet? Why would any of us
ever say that a favorable verdict is better than time spent loving?
If a two-word jury verdict means more to us than anything else
in our lives, we need to re-examine the way we are living our
lives. On November 13, 2008, a packed house at the Galvan
Ballroom in Corpus Christi, Texas, told Douglas Tinker that
they loved him. Douglas Tinker told us all that it is never too
late. Tinker was right.

Post-Conviction
& Administrative
Remedy
Do you have a client who is facing his very
first term in the state pen? How about
someone who is coming up for parole and
wants your help with the Parole Board?
How do post-conviction writs differ from
appeals, and how/where do you file them?
What’s the difference between expunction
and non-disclosure? Find the answers to
these and other important questions in
TCDLA/CDLP’s upcoming seminar, “PostConviction and Administrative Remedies
and Other Issues,” scheduled for January
8–9, 2009, at the beautiful Crowne Plaza Hotel in Houston. Presenters will also
speak on the very timely topics of actual innocence, immigration consequences
of convictions, post-conviction implications of sex offender offenses, and civil
commitment litigation. Unusual remedies such as time-cuts, furloughs, and medical
releases will also be covered. Additionally, an hour of ethics will be included. Don’t
miss this important and comprehensive seminar, taught by some of Texas’ most
prominent experts on post-conviction issues. We are certain the information you
will take from this course will be of substantial value to you and your practice.

Seminars sponsored by CDLP are funded by the Court of Criminal Appeals of Texas.

Joseph A. Martinez

A Holiday Note

D

ouglas Tinker passed away this past month. I last saw Doug in New Orleans in March
2008. He was the last presenter of the day. He started late—it was already 5:30 p.m.—
and Bourbon Street and New Orleans were calling. But in the room, Doug had 100 lawyers
absolutely spellbound, each listening to his every word as if the words were water for thirsty
throats. He spoke of past events with a twinkle in his eye and a fatherly tone. When he fin
ished, everybody left that room with a broad smile on their faces. He was truly a one of a
kind criminal defense lawyer—and human being. Doug liked to make us smile, as well as
think for ourselves. Doug, we are smiling today, thinking of you.

Executive
Director’s
Perspective

Special thanks to Adam Kobs, President (El Presidente), San Antonio Criminal Defense
Lawyers Association, for allowing TCDLA/CDLP to co-sponsor the SACDLA annual Nuts
’n’ Bolts seminar. The seminar is held in the Central Jury Room of the Bexar County Justice
Center. This year there were over 150 participants.
Special thanks to Judge Guaderrama, 243rd District Court in El Paso, for allowing
TCDLA to co-sponsor his 15th Annual El Paso Criminal Law Seminar held in Ruidoso, New
Mexico. This year there were over 75 attendees. Thanks to Bob Hinton for hosting a cookout at his home in Alto for the speakers and attendees. Thanks to Emmett Harris and Philip
Wischkaemper for representing TCDLA at the seminar.
Special thanks to our course directors, John Niland and Philip Wischkaemper, for
their work on the annual South Texas Capital Murder seminar in South Padre Island held
November 20–21. We had over 100 attendees.
Thanks to NACDL and Norman Reimer, Executive Director, for allowing TCDLA, an
NACDL affiliate, to exhibit at their Defending Drug Cases seminar held in Houston No
vember 13–14. TCDLA looks forward in the future to working closer with NACDL in the
coming years, as we will be co-sponsoring two successive winter conferences in February
2010 (Austin) and February 2011 (San Antonio).
Thanks to all our course directors (24) and speakers (161) in the first quarter of fiscal
year 2009 (September–November), when we trained 423 participants in six TCDLA seminars
and 913 participants in seven CDLP seminars. We appreciate everyone’s efforts to provide
the finest CLE training to criminal defense lawyers.
The TCDLA Board met on October 18th in Austin. Among actions passed by the board
were motions to:

 move to 4-day work week for staff
 increase mileage to conform to state rate of $0.585
 give three complimentary memberships to each Associate
Board and Board member
 allow TCDLA members to opt out of a printed directory
and use an electronic version
 raise two staff credit card limits to $20,000
 move staff credit cards to First National Bank of Sweet
water
 open an account at First National Bank of Sweetwater for
the CCA funds to train judges
 activate the “Safe Harbor” option of staff ’s 401Ks.
All of the home office staff and their families want to wish
all of our members and their families a very safe and happy
holiday.

• Set for Life •
A custom picture
framing studio

A wide selection of mouldings for
diplomas, certificates, and fine art
1138 West Gray @ Montrose
near downtown Houston
Tues.–Sat., 10 am– 6 pm
(713) 520-5800
Since 1988
If it’s worth framing . . . frame it to last

Texas Criminal Defense Lawyers
Educational Institute

Save the Date!
April 16–18
16th Annual

Mastering
Scientific
Evidence
in DUI/DWI cases

New Orleans, Louisiana

Emmett Harris

Geronimo and Them

A

Editor’s
Comment

couple weeks ago Philip Wischkaemper and I chugged out to Ruidoso, New Mexico,
to represent TCDLA at a seminar put on by the El Paso Criminal Law Group. We were
there to deliver greetings from the association and to sell publications and T-shirts. We sold
a few. The seminar was held at the Inn of the Mountain Gods on the Mescalero Apache
Reservation. You walk in and are greeted by Native American music, art, and sculpture as
well as a four-story-high window looking across their lake and up to Sierra Blanca and all
her twelve thousand feet. There is also a full-fledged casino, where the noble savage is busily
extracting tribute from the white-eyes. So there at seven thousand feet on the shoulder of
one of the Apaches’ sacred mountains, one’s attention drifts occasionally from the seminar
content and one starts looking into the history of the tribe. I thus drifted and began to see
some similarities between our tribe of defense lawyers and their tribe.
Hundreds of years before any white man set foot in that part of the world, and during
a gigantic thunderstorm, White Painted Woman gave birth to two sons, Child of Water and
Killer of Enemies. There were monsters bent on destroying people in general and White
Painted Woman and her sons in particular. Her sons killed the monsters, brought peace, and
all human beings were saved. From this mother and her sons came the Apache virtues of
pleasant life and longevity. So the legend tells us that the Mescalero people began. Nomadic
hunters and warriors, they roamed the land and their four sacred mountains—one of which
is Sierra Blanca, where Wischkaemper and Harris found themselves among area criminal
defense lawyers honing their skills.
As you no doubt know, one of their most famous descendants was Geronimo. What
got me thinking about him was a line I overheard while wandering around in the hotel
(not delivered by one of the seminar attendees) : “Old Geronimo and them were tough
customers.”
No kidding, I heard it. Well, he was apparently semi-tough. He fought for freedom longer
than any other Apache, against the incursion of a government that hounded him and broke
its promises. That is when it began to look like he and the criminal defense lawyers there
were up against similar odds, and in very closely related fights. He wore buckskins and car

ried a medicine bag into his battles. Those lawyers wear Brooks
Brothers and carry briefcases into theirs. He fought bravely to
hang on to his and his tribe’s freedom. They fight bravely to
hang on to the freedoms promised in our constitution.
So I concluded that in another time, Geronimo just might
have been a hell of a defense lawyer. In fact, if you look at his
face in the famous portrait of him down on one knee with his
Winchester, you can imagine that face in a courtroom. We get

kicked around pretty good by the system sometimes, and we
need encouragement to continue the fight. I like to think if he
were around today, he’d be right in the middle of it with us.
There is one God looking down on us all. We are the chil
dren of one God. The sun, the darkness, the winds are all
listening to what we have to say.
—Geronimo, 1829–1909

TCDLA Conflict of Interest Policy
Adopted by the Board of Directors on March 8, 2008
Officers, board members, committee chairs, committee members, and employees of
TCDLA have a fiduciary duty to conduct themselves without conflict with the interests of
TCDLA. Regarding matters relating to TCDLA, they must act at all times in the best interest
of TCDLA. This includes, but is not limited to, financial interests, policies, and official posi
tions of TCDLA. All actual and potential conflicts of interest, whether financial or otherwise,
shall be disclosed or reported to the President of TCDLA and the Executive Director at the
time such a conflict arises or when the officer, board member, committee chair, committee
member, or staff member becomes aware of the conflict.
Conflict of interest issues or allegations that cannot be resolved informally by the Presi
dent and Executive Director shall be referred to the Executive Committee for determination
and any sanction necessary to correct a conflict of interest. The TCDLA member subject to
an adverse determination or sanction may appeal the Executive Committee decision to the
Board of Directors, at its next scheduled meeting.
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F. R. Buck Files Jr.

Gary Greedy Didn’t Understand Conflict of Interest

E

Federal
Corner

loy Sanchez Guerrero was a heavy hitter in the illegal drug business. The government de
termined that he was the head of a criminal enterprise responsible for distributing approx
imately 1,900 kilograms of cocaine and 73,326 kilograms of marijuana. His brother, Vincente
Guerrero, was also believed to have a leadership position in this criminal enterprise.
On February 22, 2007, a grand jury sitting for the United States District Court for the
Southern District of Texas returned a third superseding indictment against the Guerrero
brothers and other co-defendants. The indictment contained fifteen counts, including con
spiracy to possess with intent to distribute cocaine and marijuana, possession of a firearm
by a felon, and engagement in a RICO conspiracy to distribute controlled substances. The
indictment charged that the conspiracy continued from 1987 to 2006 and alleged twentyseven overt acts in furtherance of the conspiracy.
Gary Greedy (not his real name) was a defense lawyer who obviously thought that he
had hit the jackpot. Both of the Guerrero brothers and at least one government witness—
who was attempting to obtain a reduction in his sentence under Fed. Rule Crim. Proc. 35 by
cooperating with the government—hired Greedy to represent them.
On October 13, 2007, United States District Judge Hilda G. Tagle disqualified Greedy
after finding that he had actual and potential conflicts of interest in representing Guerrero.
Eventually, Guerrero pled guilty to the RICO count and the government dismissed all of
the other charges against him. The government recommended a sentence of 240 months
imprisonment; however, Judge Tagle sentenced Guerrero to 360 months. Even though Gue
rrero had specifically waived his right to appeal any sentencing issues in his written plea
agreement, he gave notice of appeal. Among other issues, he complained that Judge Tagle
erred in disqualifying Greedy from representing him.
Because the United States Court of Appeals for the Fifth Circuit was concerned that Judge
Tagle’s disqualification of Greedy might constitute “structural error,” the Court determined
that it must consider whether Judge Tagle had erroneously denied Guerrero his right to
counsel of his own choice and concluded that Guerrero’s waiver of appeal did not apply.
A panel of the Circuit (Davis, Clement and Elrod) affirmed the judgment of Judge Tagle.
United States v. Sanchez Guerrero, ___ F.3d ___, 2008 WL 4604045 (5th Cir. 2008). Judge
Clement authored the opinion of the Court, which reads, in part, as follows:

[The Court’s Holding]
The district court did not abuse its discretion in disquali
fying Guerrero’s attorney, Greedy. Greedy was attempting
to represent Guerrero and his brother, who were both in
leadership positions in a criminal enterprise spanning
two decades. He was also attempting to represent Wit
ness, who was testifying against Guerrero in exchange
for a reduction in his sentence. [Note: Footnote 1 of the
opinion reads as follows: “Much of the record of this
case remains sealed, so we will refrain from naming this
cooperating witness.”]
[Guerrero’s Waiver Argument]
Guerrero insists that this court must defer to his waiver
of any conflict of interest. He cites United States v. Garcia
for the proposition that “[i]f defendants may dispense
with the right to be represented by counsel altogether, it
would seem that they may waive the right to have their
retained counsel free from conflicts of interest.” 517 F.2d
272, 277 (5th Cir.1975) (internal citations omitted).
[The Court’s Analysis]
But the Supreme Court found in Wheat that “no such
flat rule can be deduced from the Sixth Amendment pre
sumption in favor of counsel of choice.” 486 U.S. at 160,
108 S.Ct. 1692. Courts have an “independent interest” in
ensuring the fairness of trials, even if the defendant has
waived any conflicts of interest. Id.; see also United States
v. Izydore, 167 F.3d 213, 221 (5th Cir.1999) (“[I]t is clear
that a defendant’s waiver does not necessarily preclude
a district court from rejecting a defendant’s counsel of
choice when the overall circumstances of a case suggest
a conflict of interest may develop.”) To the extent that
Garcia allowed an absolute waiver of any conflicts of
interest, it is no longer good law.
***
Guerrero’s waiver of conflicts of interest will certainly
operate to waive his rights, but it will not stop this court
or district courts from “ensuring that criminal trials are
conducted within the ethical standards of the profession
and that legal proceedings appear fair to all who observe
them.” Wheat, 486 U.S. at 160, 108 S.Ct. 1692.
As the Supreme Court noted in Wheat, “multiple
representation of criminal defendants engenders special
dangers of which a court must be aware.” Id. at 159, 108
S.Ct. 1692. A conflict of interest may “prevent an attorney
from challenging the admission of evidence prejudicial
to one client but perhaps favorable to another, or from

arguing at the sentencing hearing the relative involve
ment and culpability of his clients in order to minimize
the culpability of one by emphasizing that of another.” Id.
at 160, 108 S.Ct. 1692 (quoting Holloway v. Arkansas, 435
U.S. 475, 490, 98 S.Ct. 1173, 55 L.Ed.2d 426 [1978]). Such
conflicts may also preclude a defense attorney from “ex
ploring possible plea negotiations and the possibility of
an agreement to testify for the prosecution. . . .” Holloway,
435 U.S. at 490, 98 S.Ct. 1173.
In this case, all of these potential conflicts were pres
ent. Each brother would have an interest in downplaying
his own culpability while emphasizing the responsibility
of the other in the organization. Given the length of the
conspiracy, it is possible that evidence implicating one
of the defendants in some of the transactions involved
would have been favorable to the other defendant. And
a joint representation would have hindered the ability of
either defendant to testify against his brother in exchange
for a reduced sentence. The district court certainly did
not abuse its discretion in determining that Greedy could
not adequately represent both men at trial.
In addition to the potential conflicts of joint rep
resentation, the district court also found actual and po
tential conflicts with Greedy’s representation of Witness.
Already in custody, Witness volunteered to testify against
Guerrero in exchange for a reduction in his sentence.
Greedy had represented Witness during his trial and
acknowledged at the disqualification hearing that he
continued to represent him. Greedy also acknowledged
informing Guerrero of Witness’s identity and that he
was being detained in the same facility, thereby creating
a serious security issue as to Witness’s safety. Greedy
arguably may have placed one of his clients in danger
through his representation of another client. Greedy did
receive a waiver of any conflicts of interest. However, “the
willingness of an attorney to obtain such waivers from
his clients may bear an inverse relation to the care with
which he conveys all the necessary information to them.”
Wheat, 486 U.S. at 163, 108 S.Ct. 1692. Representation
of a government witness, testifying in exchange for a
reduction in sentence, while also representing the de
fendant he is testifying against raises serious conflicts
of interest.
[Guerrero’s “Hire Another Lawyer” Argument]
Greedy argued that he could simply hire another attorney
to cross-examine Witness, and that he would not inform
that attorney of any confidential information he had
gleaned from his previous representation.

[The Court’s Analysis]
This arrangement is similar to the one rejected by this
court in Gharbi, 510 F.3d 550. In that case, defendant
Gharbi attempted to have an attorney brought on as
co-counsel who had represented his daughter in nego
tiating a plea bargain under which she agreed to testify
against Gharbi. Id. at 552. The district court found
that this created an “irreconcilable conflict of inter
est” because if Gharbi’s defense team pulled punches
in cross-examining his daughter, they would render
Gharbi ineffective assistance of counsel, while if they
attacked her strongly, they might jeopardize her plea
agreement. Id. at 553. “In order to protect the rights of
all parties and preserve the appearance of fairness, the
district court held that Gharbi and [his daughter] needed
separate and independent counsel.” Id. at 553–54.This
court found the district court’s decision “well within the
bounds established by Wheat and . . . consistent with our
precedent.” Id. at 554.
[The Court’s Conclusion]
Because the district court held that Greedy would have a
conflict of interest between attempting to discredit Wit
ness or going easy on him to the detriment of Guerrero,
it disqualified Greedy as counsel. The district court’s
decision to disqualify Greedy, in light of his joint rep
resentation of Guerrero and his brother as well as a
cooperating witness, is in line with our precedent and
was not an abuse of discretion.

My Thoughts
Richard Anderson, the Federal Defender for the Northern Dis
trict of Texas, retired the trophy long ago for giving the best
speeches on the topic of “Ethics.” Richard has often used the
example of the lawyer who gets hired to represent Mr. Big—and
then realizes that he is representing a lesser witness in the case
and that his “Big Case” has just gone by the wayside. Richard
then goes on to talk about Rule 1.06 of the Texas Disciplinary
Rules of Professional Conduct. As he always points out, it is
violations of these rules that can get your ticket jerked—and
that’s really bad.
Rule 1.06 reads, in part, as follows:
(a) A lawyer shall not represent opposing parties to the same
litigation.
(b) In other situations and except to the extent permitted by
paragraph (c), a lawyer shall not represent a person if the
representation of that person:
		 (1)	Involves a substantially related matter in which that
person’s interests are materially and directly adverse
to the interests of another client of the lawyer or the
lawyer’s firm; or
		 (2)	Reasonably appears to be or become adversely limited
by the lawyer’s or law firm’s responsibilities to another
client or to a third person or by the lawyer’s or law
firm’s own interest.
If only Mr. Greedy had listened to Richard Anderson, he
wouldn’t have found himself mentioned in a written opinion of
the United States Court of Appeals for the Fifth Circuit.

Give us your

Word!
Your experiences in criminal law can contribute to the
continuing education of our membership. Write now for
the Voice for the Defense.
If you would like to submit an article, please send it to
Cynthia Hampton at champton@tcdla.com or
Craig Hattersley at chattersley@tcdla.com
Feeling important makes one heavy, clumsy,
and vain. To be a warrior one needs to be
light and fluid.
—Carlos Castaneda

Prior to publication, articles are reviewed and
approved by Emmett Harris, editor, and Rebecca Davis,
feature articles editor.
Questions? Call 512-478-2514 ext. 33

Protecting a Client’s Rights
Does Not Make a Lawyer a Grinch
F. R. “Buck” Files Jr.

Over the years, I have noted that there are very few changes at the Smith County courthouse. So imagine
my surprise when I walked in the front door at the start of the holiday season and saw a white tree with
green and red lights. For 41 years, we had always had a green Christmas tree.
The tree was located approximately 80 feet from the entrance to the central jury room, five feet from
the jury coordinator’s window and 25 feet from the entrance to the County Court at Law No. 2 where I had
several cases on the trial docket. In front of the tree were two easels with signs on them. The first sign read:
DWI VICTIMS’ TREE
Every red light on the tree is one death due to drunk driving. Every green light is one injury due to
drunk driving in East Texas.
The second sign read:
DUI fatalities and injuries for 33 counties in East Texas in 2003
Fatalities 156
Injuries 1946
DUI fatalities and injuries for Smith County in 2007
Fatalities 11
Injuries 304
Hardly signs that a defense lawyer would want to see if he were defending DWI, intoxication manslaughter,
intoxication assault cases, or any cases with alcohol issues in them. Since my first case on the docket was a
driving while intoxicated case, I dictated a motion requesting a continuance in that case because
. . . there has, obviously, been an attempt to prejudice any and all jurors coming in on any and all
DWI cases by putting up what would be called a “DWI tree” where any and all jury panelists who
come into the courthouse could see it. Clearly, it was designed to prejudice any and all jurors who
would come in for any of these cases.
It would deny the defendant a right to a fair trial under Article 1, Section 10 of the Texas
Constitution, under the Sixth and Fourteenth Amendments of the Constitution of the United States.
Judge Randall Lee Rogers responded:
The deal is I don’t think anybody in the courthouse authorized that tree as near as I can figure.
Because everybody sure seems to be blaming everybody else.
Judge Rogers—a careful jurist—agreed to hear the motion at the conclusion of the docket call and began to
email the county judge and the other judges in the courthouse. Before the hearing, he announced:
In regards to the motion regarding the Christmas tree out there . . . the County is going to move the
Christmas tree out of the courthouse.
Within forty minutes of my objecting to the DWI tree, maintenance personnel had removed it from the
courthouse and Judge Rogers had granted my motion for continuance. When accused of being a Grinch, I
could only reply that I had no objection to Christmas trees in the courthouse—only to DWI trees.

Dispatches
Send your letters, pictures, gripes, bonehead gaffes, or whathave-you to champton@tcdla.com or chattersley@tcdla.com.

Kudos
 llison Lanty, former prosecutor turned zealous defense
A
advocate from New Braunfels, got a “not guilty” in a
sexual assault case in Hays County. The alleged victim
was a 17-year-old white female, and the defendant was
a 56-year-old African-American male. Issue was consent.
Allison was assisted by Kim DeLa Garza. The very next
week, Allison sat with Susan Schoon on a tampering
with evidence trial—again in Hays County, and again
“not guilty.” Congratulations, lady warriors!

With great sadness, we bid adieu to Becky Davis as features
editor for the Voice. For four years, Becky has done yeoman’s
work sifting through the often-convoluted prose of our feature
articles to reveal the nuggets of wisdom there. Happily, she
must leave because she’s too busy in her own work. Beginning
with the January/February issue, Jani Masselli from Houston
will step into the breach in Becky’s stead. Thanks for all the
good work, Becky. Welcome aboard, Jani.

Jim Mattox

 ongratulations to Houston lawyers Wendell Odom and
C
Neal Davis III for their excellent work representing a
client in Harris County in a trial for assault on a family
member. Their diligent work resulted in a jury verdict of
not guilty. Great work, gentlemen!
 espite two confessions by the accused, Emilio Abeyta
D
won a “not guilty” in Garza County in a 3-count indictment alleging sexual assault and indecency by touching
and exposure to a child under six. Accused did not testify. Emilio got the sheriff to admit that he didn’t stop questioning when the accused asked for a lawyer, as well as
some other questionable interrogation techniques. Tough
case with bad facts and bad law but a great outcome.
Congratulations, Emilio!
S ara Moore of Lubbock stood up to Scott Morris this
week in the 140th on a Sexual Assault (statutory). Jury
was out about five hours before hanging 6-6. Early
details: Alleged victim was a few weeks shy of her 17th
b-day when this occurred.

TCDLA bids farewell to Jim Mattox, former state repre
sentative, congressman, and Texas Attorney General,
who passed away in his sleep on Thursday morning,
November 20, 2008, at the age of 65. Mattox, known
as the “People’s Lawyer,” was a true populist who
always did his best to fight for the “little guy.” Mourners
paid respect to Mattox as he lay in state on Monday,
November 24, 2008, in the Texas House Chamber,
and was buried November 25, 2008, at the Texas State
Cemetery in Austin.

In Memoriam:

J. Douglas Tinker
One of the true giants of our profession,
Douglas Tinker passed away November 10,
2008. Over his 40-plus-year career Doug was
regarded as one of the best criminal defense
lawyers in the state. In tribute to his life
and career, two of our past presidents,
Gerry Morris and Cynthia Orr, share
their thoughts and memories on the
passing of this legend.

My Tribute to a Friend

V

by Gerry Morris

eteran criminal defense lawyer and longtime notary
public Douglas Tinker died November 10, 2008.
That might be how Doug would have written his own
obituary. These were the accomplishments he listed in
the biography he sent me once for a CLE event where he was
speaking. He wouldn’t have liked for me to describe him as
one of the greatest trial lawyers of our time. He was a charter
member of TCDLA and an inductee in the Hall of Fame. He
was named Defense Lawyer of the Year by TCDLA after his stellar work in the Branch Davidian trial. He has been honored by
numerous bar associations, favorably profiled by newspapers
as well as Texas Lawyer, and generally recognized by those in
and out of our profession as one of the best. But, if somehow
he had been able to review this article before publication, he
would have most likely reached for the rubber stamp he kept
in his desk and marked my work with a big red “BIG DEAL”
before returning it to me. He would often do that to poke fun
when a friend would send him some self-laudatory newspaper
clipping or other notice of accomplishment. Doug didn’t put
up with pretentiousness, in himself or anyone else.
A lot could be written about Douglas Tinker’s professional
accomplishments. There are many who know more about his
forty-plus-year career than I. We were good friends for about
the last fifteen years; there were many who knew him longer
and better. What I know best is what I came to know about him
from the time I spent with him. I hope to honor him here with
those memories.
I had known of Doug Tinker for years before I really got
to know him. Our paths crossed somewhat frequently because

he was an avid supporter of TCDLA. He was one of the most
entertaining and engaging people I had ever been around. I
had heard that he was one of the best—a super lawyer, before
that term was copyrighted. I listened and watched as he mes
merized audiences with his talks at CLE seminars. I heard stories of his courtroom successes. I knew that people said he was
a great lawyer, but I really didn’t appreciate what that meant—
until I tried a case with him.
In the winter of 1993, BATF raided the Branch Davidian
community at Mt. Carmel outside Waco. Four BATF agents
and six members of the Branch Davidian congregation lost
their lives in the initial attempt to forcefully enter the structure
where the Davidians lived. Several other agents and Davidians
were injured. The FBI came in to straighten the situation out,
and about two and a half months later, almost a hundred more
men, women, and children died a horrible death as fire broke
out when the FBI filled Mt. Carmel with tear gas and proceeded
to knock down its walls with tanks. Some of the survivors were
arrested and lumped together with a couple of others who had
been arrested around the time of the initial raid in an indictment charging conspiracy to murder federal agents and various
weapons offenses. It was the kind of case that defense lawyers
dream about.
Thirteen or so lawyers signed on to represent the eleven
defendants. Doug Tinker was one of them. He took the case
because he thought that the government had committed an
atrocity. As he put it, “I love my country, but I’m ashamed of
my government.”
In preparing for trial we examined about three floors’
worth of physical evidence assembled in a Waco office building, as well as the charred former site of Mt. Carmel. We
poured over about 20,000 photographs, far too many autopsies, witnesses’ statements, reports from expert witnesses, and

everything else available to us. The enormity of the discovery
process was overwhelming. As the defense lawyers met as a
group to discuss strategy, it became evident who was absorbing it all the quickest. Doug had an enormous capacity for
assimilating information and making sense of it. It was obvious
that he “got it.” He understood better than the rest of us the essence of the case and what would matter to the jury. He poured
through the materials looking for the evidence he needed to
make his case. While some of us
were starstruck by the national
stage we were about to enter,
Doug came to work.
By the time we got to trial,
Doug was the leader of the defense team, not because he had
pronounced himself to be, but
because he had quietly demonstrated that he was clearly the
best among us. During the trial
he separated further from the
pack.
Doug had a superior ability
to recognize bullshit. There is no
better way to say it. He seized
on a few issues that allowed him
to demonstrate to the jury that
the government’s witnesses were
taking liberties with the truth. An
important issue in the case was
whether ATF or the Davidians
shot first when David Koresh
greeted the agents at the double
front doors of Mt. Carmel. The
government produced one half
of the double doors with bullet
holes showing shots from the inside, but they didn’t have the
other half of the door. Doug’s theory was that the door had
been destroyed by the government because it showed that
shots came from the outside.
Watching Doug cross-examine the witnesses about what
happened to the door was amazing. He seemed always to
anticipate exactly how they would try to explain the door’s
disappearance. Time and again he would let a witness dig a
hole for himself by offering an explanation. He would then
introduce a photograph, one of the 20,000, that would show
the explanation to be, well, bullshit. He wouldn’t have to stop
and take time to go through a pile of photos to find the right
one. It would be one of two or three he brought with him to the
podium.
“The door probably melted in the intense heat of the fire,”
one witness proffered.
“How about this picture of a door just like it found in the
area where the fire was the hottest. It didn’t melt, did it?”
Or, “I think that door was in the debris pushed to the east
of the structure.” This one was easy. Doug introduced a picture
of the debris at the east of the structure. There was no door.
Doug’s quest for the missing door went on and on. It be-

came the centerpiece of the trial. Once, when the government
asked for a few moments in the middle of a direct examination
of a witness to locate an exhibit, Doug jumped up and asked in
the presence of the jury, “Judge, would this be a good time for
me to ask him about the door?” The loudest laughs were from
the jury. I knew he had them.
And boy, did he have them. One day, after a few weeks in
trial, Doug approached the projector set up by the jury box to
display and exhibit. As he stood
close to the jury box, one of the
jurors started talking to him. The
juror was suggesting questions
for him to ask the witness. She
wanted to be part of Doug’s
team.
Doug’s presence in the
courtroom was formidable. He
was imposing physically but was
as engaging as he was forceful.
But perhaps what stood out the
most about him was his ability to
zero in on the truth with surgical
precision and expose a witness
who strayed from it.
During the trial, the press
flocked around him like children.
They were drawn to him by his
quick wit and charm. Members
of the press frequently joined us
for dinner. Doug almost always
entertained with stories about the
trials, but in most of the stories
he was the butt of the joke. He
never tried to impress them with
his past triumphs in the courtroom. He seem to be determined constantly to stamp himself
with the big red “BIG DEAL.”
After the trial—to a lawyer—we all agreed that Doug had
carried us on his shoulders. Doug’s review of his own work was
that he thought he had not done enough discovery.
As a result of working together on the Branch Davidian
case, Doug and I became friends. In the time I spent with him,
I came to realize that there was no difference between Doug
Tinker, the lawyer in the courtroom, and Doug Tinker, the man.
It was easy to be Doug’s friend. It didn’t matter if you were
a lawyer, judge, doctor, the butcher, the baker, or the candlestick maker. All he expected from his friends (and himself) was
honesty and humility—and that you treat anyone, anywhere
with respect. He was quicker that anyone I’ve ever known to
recognize a phony. He was also quick to let a phony know how
he felt about him. He simply had the best bullshit detector I
ever saw.
He deplored even the hint of racial, ethnic, or gender
discrimination. He would call someone out in a minute over a
bigoted comment, and he wouldn’t mince words. He treated
everyone according to what kind of person they were, not how
they looked or where they came from.

But if he liked you, he was the most generous, big-hearted
man you could imagine. He would literally give you the shirt
off his back. His obituary in the Corpus Christi Caller-Times said
that he was known to listen to a story of a down-and-out bum,
and then give him twenty dollars and tell him it was all right
to buy booze with it. I’ve met lawyers who owe their careers
to Doug for helping them get a job in a prosecutor’s office. I’ve
also met former clients who owed their freedom to him for taking their case for little or no fee.
He was generous as well with his time to young lawyers.
He would often ask a relatively new lawyer to second-chair a
trial for him. A lawyer from Corpus Christi told me that when
she was still green as they come, Doug asked her to secondchair a murder case with him. Of course, she jumped at the
opportunity. After the close of the evidence, Doug told her that
he was tired and asked her to write his closing argument for
him. She labored over it most of the evening. The following
day, not only did Doug read what she had written; he used it as
his argument.
He was a tenacious advocate for the underdog. He often
took cases for little or no fee just because the accused needed
representing. He would, of course, charge those who could pay
enough to subsidize those who couldn’t. Doug wouldn’t boast
about his cases, but from what I’ve been able to gather, he tried
over a hundred murder cases, including capital offenses, with
great success. He tried complex federal cases as well. He represented everyone from the poor and destitute to high-profile
defendants like George Parr. If he wasn’t the best criminal
defense lawyer of our time, he had few peers.
About a year after the Branch Davidian trial, Doug was
appointed to represent singer Selena Quintanilla Perez’s killer,
Yolanda Saldivar. The murder outraged the Hispanic commu
nity, and Doug received several death threats. His response
was to change his home phone number, unlisting it for the first
time, and to get on with the business of defending Ms. Saldivar.
The defense was that the shooting had been accidental. Doug
was genuinely outraged to discover that Ms. Saldivar had tried
to tell the police detectives interrogating her that she had not
intended to kill Selena, but that the gun had discharged by
accident. Those statements were omitted from her confession.
He located a Texas Ranger who had heard the statements and
was willing to so testify. The trial, held in Houston on a change
of venue, resulted in a life sentence. As Doug walked out of the
courthouse after the verdict, a reporter asked him on camera if
he planned to appeal. Doug’s response, so typical of him, was,
“I just got the woman a life sentence. I doubt if she is going to
let me do anything.”
Doug’s true passion was sailing. For many years he was an
avid open-water racer. Doug once told me that there’s no better
way to find out who a person really is than to have them on a
sailboat in rough seas when the wind is overpowering the sail
and the waves are coming over the gunwale. Either a person
has the courage and character to face the challenge, or somebody else has to do it for her/him. I’ve often wondered what
makes some lawyers very good and some great. In Doug’s case
he was great because of who he was. He practiced life and law
the same way. He took it head on, with courage and determina-

tion guided by an unyielding commitment to honesty, integrity,
and the belief that everyone deserved to be treated fairly.
With the passing of Doug Tinker we’ve all lost one of our
greatest lawyers and greatest friends. He was a true champion,
in and out of the courtroom.
A longtime friend of Doug’s, Corpus Christi lawyer James
Granberry, told me that a couple of months after Doug learned
that he had a terminal brain tumor, he had a poignant conversation with him. James told Doug that he had given a CLE
speech on jury argument and had basically used everything
that James had ever learned from him. Doug told him: “Jimmy,
that’s fine. You know that I stole all that stuff from Warren (Burnett) and Racehorse.”
Doug’s tone then turned reflective, and he said, “I guess
we thought those guys like that would be around forever.”
Ever one to cover all contingencies, Doug told John
Muschenheim, what if all those “Christians” were right? Doug
comforted each of us in the way that we needed. Doug was to
each of us his best self.
We’ll miss you, Doug. And whether you would want me to
say it or not, you were one of “those guys.”

Douglas Tinker:
The Celebration of a True Heart

I

by Cynthia Orr

got to know Doug the person before I knew anything about
his reputation as a lawyer. I was sent to Houston, Texas with
my dripping wet bar card to “help” the lawyers pending
trial in a wiretap and money laundering case. It was 1988
and I knew nothing about Doug’s abilities as a lawyer. This fellow, who I later learned was tough as nails, took me under his
wing. Doug was always a gentleman, even when he was calling someone out for pretentiousness. We worked long hours
preparing to cross-examine the government’s agents and informants using the wiretaps. But the most punishing cross came
as I saw one of the agents get cute with Doug. The agent dished
out some smart-aleck answer that attempted to mock Doug’s
client. For three days Doug used his physical size, booming
voice, rapier wit, sarcasm, and endurance to pummel the guy.
At the end, the agent was sweating and squirming, the jury was
laughing at the man uproariously, and the prosecutor elicited
inadmissible evidence to force Doug into moving for a mistrial.
The Court granted it, and an Oregon v. Kennedy motion prohibiting retrial because of the prosecutor’s misconduct. I was
floored. Doug thought nothing of what he had done. There was
no swagger, no bravado, just pure unadulterated advocacy.
During the trial, Doug drove me to a dinner at one of the
lawyer’s homes. He had one foot up on the window frame of
his big red convertible, his big white lab was stretched across
the back seat, and we had cool drinks for the ride. Upon
arriving, Doug stripped down to his boxers and dove in the
home’s swimming pool for a few laps before dinner. Doug was
a formidable trial lawyer, but you could not tell it from his easy
manner outside the courtroom.

Doug was childlike in the fun he enjoyed at the expense of
his dearest friends. Gerry Goldstein once made the front page
of a prominent magazine. It touted Gerry as one of the new
racehorses. Well, Doug was featured next in the newspaper, except he was photographed standing next to a dartboard where
he had nailed the bull’s-eye. Covering the dartboard was the
front-page photo of Goldstein. Gerry remarked, good heartedly,
it’s nice. Doug was thinking of me.
Doug took tougher blows than you and I and still stayed
true to himself. When Anderson, his son, died, he pressed on
with the help of his friends. Gerry Goldstein and Doug would
frequently talk on the phone or visit in each other’s homes or
race at sea. Doug was hurt, but never bitter. He was a wise philosopher who did not compromise. It was only after I had gone
sailing with him that I learned I had a prehensile butt. Honestly,
that was the only way I could have stayed on the craft Doug
was sailing, was to walk with my butt. I dutifully traversed from
deck, below, and back delivering cool drinks. Doug appreciated even the smallest gesture. He had a real joy for living.
After his health started to fail him, he did not want anyone
to know. I did not know when I asked him to take on a tough
case. John Gilmore, his office mate and partner, had just been
through a grueling capital murder trial. His client, Hannah
Overton, was charged along with her husband, Larry, with
killing their four-year-old adopted child. These gentle parents of
five other children were in for the fight of their lives. Negative
and inaccurate press deluged the Corpus Christi community
each day before and during Hannah’s trial. Hannah received
a life sentence, and her infant child was taken from her breast
as she was hauled away to prison. John and his colleagues had
asked me to come in for the motion for new trial and appeal.
During the motion for new trial we discovered that the State
had failed to disclose the favorable testimony of the only doctor
who had seen the child while he was alive. Doug attended the
hearing, sweeping by me and brushing my shoulder with his
shoulder as he murmured, “Don’t f____ it up.” I appreciated
the encouragement. I could not believe that Doug had taken
the time to watch the hearing.
Larry refused to take a deal and was up for trial next. The
case was not for the faint of heart. The State alleged that the
parents abused their child, force-fed him sodium, and delayed
his medical care. Doug and I spoke about the case and he
agreed to step in.
The next thing I heard was that Doug was pleading Larry
to an Alford plea—no contest, deferred adjudication probation
for five years—and Larry was home with the five children while
Hannah’s appeal proceeded. I called, asking for the plea agreement so that I could make it part of the record in Hannah’s
appeal. Doug told me not to foul up his case. After Larry was
sentenced, Doug sent it along. I liked that you knew where you
stood with Doug.
When I heard that Doug was very sick, I visited him and
it was a good day. John Gilmore had made sure Doug wanted
visitors and accompanied me. It was tough not to cry—you
knew Doug would have hated it, so I didn’t. He hated selfpity, and that is what it would have been. He asked about his
friends.

“How’s Goldstein doing? Where is he? I wish John
Muschenheim would come by.”
Doug relayed his discussions and celebrations with family
and friends. Doug had given his boats and other belongings
to them. His home was full of vibrant paintings and other art.
Doug was an artist too. The hoists for his boat at the back of
his home had been fashioned into giraffes. His faithful dog,
Buzz, attended his every movement when he was not basking
and napping in sun rays. Doug showed me the various varieties
of hummingbirds vying for territory around his hummingbird
feeders. They were fat and sassy, bumping chests to gain the
space around the feeders. As I was leaving, I could not help
it, I wanted a hug, and Doug accommodated. I hugged him
for myself and for his friends and nearly lost it when he patted
my back and said “Can’t stay long now.” What a way to put it,
Doug.
When Hurricane Ike was coming, Doug told us that it was
not going to hit Corpus Christi. He was right. But we asked
him to travel to safety, so he visited his good friend, Tommy
Lowe, in Lockhart. He would have been welcome in any of
his friends’ homes. He was decent and deserving. He was also
so giving that we all still enjoy Doug today. Gerry Goldstein
closed the celebration of Doug’s life with the image of this truehearted captain sailing in good winds, enjoying the sea and
the company of those who left us before he did. We attended
this gathering in large numbers. I told Richard Anderson that it
looked like a service for a young man. I thought about it and
then turned to Richard and said, I guess that it is. The place
was an enormous ballroom. And it was packed. Rick Hagen
wore a suit to the affair, and Doug’s friends singled him out
as a possible FBI agent, since the judiciary and federal and
state prosecutors were in attendance. But Goldstein reminded
Doug’s friends that he was a lawyer too. Jeff Kearney, Lance
Evans, Chris Flood, Goldstein, John Gilmore, Lisa Harris, and
other lawyers gathered at Doug’s office beforehand to drink
champagne and reminisce. Doug let us down easy. We have a
joyful memory of him and still share his community of friends.
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View from the Bench
The Defense Attorney as Prosecutor
By Judge Larry Standley
Regarding less than quality criminal investigations, I
have found a gem of a quote from a lady named Renee
Haynes, who wrote in her book Seeing Eye to I (New
York: St. Martin’s Press, 1976):
In all investigations the answers you get depend on
the questions you ask; the questions you ask depend
on the assumptions you make, and the assumptions
you make depend on how much you think you know.
Even more on how much you take for granted, and
most of all, in serious investigations, on how willing you are to accept what William James
called “the pain of a new idea.”
As a former prosecutor for fourteen years and now as a criminal judge for ten years, I have come to
realize how, in some cases, a good criminal defense attorney, in essence, becomes the prosecutor
of sloppy, lazy, inept police work. Many times these efforts result in a verdict of not guilty based on
reasonable doubt—instead of not guilty because of true innocence. Badly written “offense” reports
suddenly in mid-trial become “Defense Reports.”
For our community’s sake, the goal for law enforcement should always be to competently,
properly, and with open minds protect the citizens from harm and enforce the laws as written.
Competent investigations usually lead to the correct person(s) being charged, if any; lawyers and
judges properly doing their jobs; and, more times than not, a jury reaching the correct verdict.
However, because of the nature of the American criminal justice system’s adversarial process,
police officers and defense attorneys tend to be at odds during trial. After all, no one likes attorneys
until they need one, and everyone expects the police to do the best they can do to effectively and
honestly investigate allegations of a crime. It’s very ironic, though, that if investigative shortcuts are
needlessly taken, sometimes the very person needing the attorney is a policeman.
Judge Standley received a BS degree, magna cum laude, from Sam Houston State University
in 1980 in Law Enforcement and Police Science. In 1984 he graduated from South Texas
College of Law and was licensed to practice law in Texas. Presently he is the judge presiding
for County Criminal Court at Law No. 6 in Harris County, Texas.

Part I
Time Credit Problems
and Other Issues in
texas prison and parole law
m. T. Habern

David O'Neil

F

or those not well-versed in the laws of sentencing in relationship to prison credit
time problems, there is more than likely no other area of criminal law more dry
and boring—not to mention extremely time consuming—in terms of researching
this topic. Most states do not have the consistent legislative and court-imposed time
credit changes as does Texas. Time credit and parole eligibility go hand in hand
with prison discipline and parole release. In order to give the criminal bar a quick
reference, or at least a starting point in this complex area of the law, David O’Neil and I have tried—
within the scope of this article—to update both case and statutory laws that affect time credit, parole
law, and developments in prison law that affect Texas inmates. This article was originally undertaken
for a Dallas seminar earlier in the year, but since that time, there have been new developments, and
we have tried to include these major developments. The primary target of this effort is directed at issues
that inmates write to us about every day. As stated in a previous article published some years ago in the
Voice, “[T]he only thing that gets changed more frequently than a baby’s diaper in the State of Texas
is when the legislature meets or the Court of Criminal Appeals takes some action to amend the Texas time
credit law.” Frankly, this occurs much too often. We hope this article sheds some light on both the recent
developments in Texas prison and parole law, as well as the current time credit issues that we suspect most
criminal defense lawyers, at some point in time, must face. The scope of this article speaks to several of the
corrections law topics our firm deals with everyday, including the issues of prison disciplinary procedures,
parole/probation conditions and limitations, sex offender conditions, mandatory supervision issues, as well
as a few other legal developments we think may be of interest to the criminal bar. It is our sincere hope
that this information is of value to you all.

Legislative Actions Affecting ParoleRelated Issues as of September 1, 2007
No Parole Allowed
Under section 508.145 of the Texas Government Code, the con
tinuous sexual abuse of a young child and “super aggravated
sexual assault” are added to the list of crimes for which there
is no parole. These crimes are also subject to the child safety
zone law.
Sexual performance by a child is now a 3(g) offense, and one
must serve one-half of the sentence as calendar time or thirty
(30) years—whichever comes first—to be parole eligible. These
crimes are not subject to mandatory supervision.
SAFP Time Credit
As of September 1, 2007, one does get credit for time spent in
SAFP. The prison had originally adopted the policy that this
applies only to SAFP time earned on or after September 1, 2007.

However, the policy today is that if the judgment and sentence
grant time spent in SAFP, then the prison will honor the court’s
finding. Keep in mind that under Ex parte Harvey, the prison is
not to question time credit granted by a court unless the time
predates the offense date. 846 S.W.2d 328 (1993).
Detained and Waiting for a Bed in SAFP
In Ex parte Forooghi, the applicant filed a writ claiming credit
for time spent in SAFP, and also claiming credit for the time
he spent while awaiting an opening in SAFP. 185 S.W.3d 498
(2006). It is a well-settled proposition of law that an inmate is
not entitled to credit for time in custody if that time was a con
dition of probation. For example, an assignment to SAFPF as
a condition of probation does not count towards time served
because it is a condition of probation. See Ybarra v. State, 149
S.W.3d 147 (Tex. Crim. App. 2004). Under the finding of facts
in Ybarra, the trial court indicated there that the time in SAFP
was a condition of probation. However, the time spent in jail

awaiting a bed in SAFP was not a condition of probation and,
thus, time credit should be awarded.
New Amendments to Statutes Relating to
Crimes for Which Mandatory Supervision Is
Not an Option
Senate Bill 877 provides that an offender who is serving a sen
tence for any offense set forth in article 42.12, section 3(g) of
the Texas Code of Criminal Procedure (which includes a charge
for murder, capital murder, indecency with a child, aggravated
kidnapping, aggravated sexual assault, and aggravated robbery)
is not eligible for release on parole until the actual calendar time
served—without benefit of good time credit—equals one-half
of the sentence or thirty (30) calendar years (whichever is less).
But in no event is the inmate eligible for release on parole in
less than two (2) calendar years.
An inmate may not be released to mandatory supervision
if the inmate is serving a sentence for, or has a prior conviction
for the following:
•
•
•
•
•
•
•
•
•
•
•
•
•

murder;
capital murder;
aggravated kidnapping;
indecency with a child;
sexual assault;
aggravated assault;
aggravated sexual assault;
injury to a child, elderly individual, or disabled individ
ual;
arson;
robbery;
aggravated robbery;
sexual performance by a child;
continuous sexual abuse of a young child, and super
aggravated sexual assault
Tex. Penal Code Ann. §22.021(f)

Medically Recommended Intensive Supervision
(Tex. Gov’t Code Ann. §508.146)

As amended, this section of the code prohibits the denial of
mandatory supervision for “3(g)” offenders and permits their
eligibility for release on medically recommended intensive su
pervision if a physician determines the person is “in a persistent
vegetative state” or has “an organic brain syndrome with signif
icant to total mobility impairment.”

Completion of Parole Without Supervision
(Tex. Gov’t Code Ann. §508.1555)

This amendment, which went into effect on June 15, 2007, ex
pands the circumstances under which a releasee can serve the
remainder of his sentence without supervision.
Under this section, a releasee can be granted early termina
tion of supervision. Such termination does not, however, mean
the balance of the releasee’s sentence is dissipated.
To qualify for early termination under this section, an of
fender must:
1. have been under supervision for at least one-half the time
that remained on the sentence when the releasee was re
leased from imprisonment;
2. have incurred no violations of parole conditions during
the previous two years;
3. never have had a parole or mandatory supervision revoca
tion;
4. have made a good-faith effort to comply with any and/or
all restitution orders; and
5. the release without supervision is in the best interest of
society.
Consideration for release under this section commences
with the recommendation of the parole officer. No doubt, any
attorney fees under this section would be, by nature, minimal
as this section dictates that the bulk of the recommendation
and decision springs from the desire of the parole officer to aid
the offender. After the process has commenced with the parole
officer, the request then goes to that officer’s supervisor, and
then on up the chain of command.
What Is the Value of Good Time Credit?
The only real benefits to good time earned lie in the expedition
of parole eligibility and in the advancement of one’s mandatory
supervision date—but only if one’s particular conviction qual
ifies one for Discretionary Mandatory Supervision (DMS).
Good time earned does not shorten the actual length of one’s
sentence, as it did prior to 1976. If a conviction gives rise to a
five-year sentence, then the offender is going to be under some
type of supervision for five calendar years. Good time earned
means nothing if one is convicted of a 3(g) type of offense, or
one whose conviction eliminates qualification for Discretionary
Mandatory Supervision (DMS).

From the Prisoner’s Perspective: “If Good Time
Does Not Benefit Us, Then It Stands to Reason
That We Should Be Compensated for Our Labor”

(1973). The Preiser court holds that before being entitled to the
right to pursue a writ, one must first exhaust all administrative
remedies. Once all administrative remedies have been exhausted,
then the right to file a writ of habeas corpus will lie. Under
Frequently, we receive requests from inmates who receive no
Texas law, when prison disciplinary actions involve lost time
benefit from good time provisions due to the nature of their con
credit, whether or not that loss
victions. These inmates regularly
of that time affects one’s manda
want us to file a lawsuit claiming
tory supervision or discretionary
that the prison should not be able
mandatory release date, these ac
to force them to work without
tions may be challenged directly
either some form of good time
in federal court by writ. See Ex
benefit or compensation. Texas
parte Brager, 704 S.W.2d 46 (Tex.
law, however, does not support
Crim. App. 1986), wherein the
such suits. As noted by the Draper
Court of Criminal Appeals made
v. Rhay court, the Thirteenth
clear it that such claims will no
Amendment suggests, “When a
longer be considered by the State’s
person is duly tried, convicted
highest court. Also see Clarke v.
and sentenced in accordance with
Stalder, 154 F.3d 186 (5th Cir
the law, no issue of peonage or
1998). To succeed in litigation
involuntary servitude arises.” 315
regarding this issue, the defense
F.2d 193 (9th Cir.), cert. denied,
Neither making a prisoner
bar needs to be aware that in
375 U.S. 915 (1963). In short,
order for the state to prevail in
work on prison property nor
the prison can make an offender
one of these claims, all the state
forcing a prisoner to work
do hard labor. Neither making a
needs to show is the existence
prisoner work on prison property
on private property without
of “some evidence.” It is highly
nor forcing a prisoner to work on
unlikely that one can bring a via
wages violates the Thirteenth
private property without wages
ble claim in these cases of this
Amendment.
violates the Thirteenth Amend
nature by filing a federal civil
ment. Prisoners have no right of
rights action under 42 U.S.C.
claim for payment for work done
1983. See Wilkinson v. Dotson,
in Texas except under one unique
544 U.S. 74 (2005). However, in
circumstance. That one exception
the unlikely event one can find a viable means by which to file
is when an inmate is working outside the prison under a contract
to file such a civil action, then damages and attorney fees may
for a private enterprise. For this general rule, see Ali v. Johnson,
be available. Edwards v. Balisok, 520 U.S. 641 (1997). On the
259 F.3d 317 (5th Cir. 2001). Also see, Mikeska v. Collins, 900
other hand, since good time lost in Texas does not shorten the
F.2d 833 (5th Cir. 1990); Murray v. Miss. Dept of Corrections,
overall sentence imposed—unless a form of mandatory super
911 F.2d 1167 (5th Cir. 1990). For the exception to this rule, see
vision is involved—then it is possible that a federal civil rights
Watson v. Graves, 909 F.2d 1549 (5th Cir. ___ 1990).
action might be filed so long as one is not attempting to attack
the duration of a sentence nor attempting to directly attack a
conviction. (See Wilkinson, 544 U.S. 74 (2005).
Disciplinary Actions and the
Causes of action that stem from violations of an inmate’s
Loss of Good Time Credit
due process rights that occur as the result of a disciplinary
In attempting to overturn the loss of good time credit due to a hearing are generally not brought under a 42 U.S.C. §1983 civil
finding of guilty in a prison disciplinary action, many a “jail rights action, as usually any such alleged violations necessarily
house lawyer” has suffered great frustration. While admittedly imply the invalidity of the discipline hearing result itself. The
it is not easy to get a prison or a court to overturn a prison’s only exception to this rule is when the prisoner first has the
disciplinary action, it can be done.
adverse administrative decision reversed or expunged, or some
The requisite procedure in federal court for attacking a disci how manages to have the decision declared void by some ad
plinary action was discussed in Preiser v. Rodriquez, 411 U.S. 475 ministrative appeal decision. The most recent case to review

this issue is Lockett v. Suardini, 526 F.2d 866 (6th Cir. 2008). prisoner is litigating his own issue requires extreme diligence—
The Lockett court followed the dictates of Heck v. Humphrey, to say the least—in order to prevail. Houser v. Dretke, 2006 WL
which require first that the loss be subject to the exhaustion of 1307559 (5th Cir. 2006). The most recent positive case in this
administrative remedies. 512 U.S. 477 (2005). The holding in area is Teague v. Quarterman, 482 F3d 769 (5th Cir. 2007).
Wilkinson cracked this wall in some instances, but did not offer
much benefit to inmates in terms
Rules for Litigation of
of prison disciplinary actions. 544
Lost Time Credit from
U.S. 74 (2005).
Prison Disciplinary
The Heck case controlled
Actions
most prison inmate and parolee
Teague v. Quarterman, 482
efforts to use the civil law to pro
F3d 769 (5th Cir. 2007)
tect themselves from administra
tive, constitutional abuse and in
Unconstitutional Disciplinary
Actions and How to Attack
order to commandeer more swift
Them
court attention along with dam
ages and attorney fees. 512 U.S.
Until the early 1990s, the Texas
477 (2005). Then in 2005, the
Parole Board showed awareness
Supreme Court issued Wilkinson
of the fact that prison disciplinary
v Dotson, which allowed the use
actions were little more than “star
of federal civil rights statutes so
chamber” proceedings, and up
long as the issue in litigation was
until that time, the parole board
not an attack on the duration of
would not pay much attention to
Basing a disciplinary
the sentence or the existence of
disciplinary actions. Once Ann
sanction on no real evidence
the conviction itself. 544 U.S. 74
Richards became governor, she
(2005). Thus, since loss of good
appointed a new chairman of
to support the sanction is a
time still falls within the duration
the Texas Parole Board and this
violation
of
due
pro
c
ess.
of one’s sentence, Heck can still
all changed. Ruiz v. Estelle, 503
present a problem for one seek
F.Supp. 1265 (S.D. Tex. 1980);
ing prompt judicial relief via a
679 F.2d 1115 (5th Cir. 1982,
restraining order. 512 U.S. 477
cert. denied) (affirmed in part
(2005).
and reversed in part). The Ruiz
There are some examples of successful challenges to dis court addresses the terrible inequities that have historically
ciplinary actions that warrant review. Broussard v. Johnson is been present in Texas prison disciplinary proceedings. Many
one such case. There, the only evidence presented amounted of these problems still exist today. The Ruiz case documents
to conclusions given by the investigating officer, who obtained the extremely unfair direction Texas prison disciplinary actions
these conclusions from listening to the warden’s opinion. Thus, have taken. Thus, until the 1990s, the parole board gave but a
a hearsay problem was presented. Basing a disciplinary sanction passing glance to the occasional disciplinary action. As discussed
on no real evidence to support the sanction is a violation of due below, once Governor Richards took office, a major discipline
process. In Adams v. Gunnell, the inmate prevailed where there case could have a devastating effect on an inmate’s prospect for
was no notice of the infraction of which he was accused. 729 parole consideration.
F.2d 362 (5th Cir. 1984). Also see Reeves v. Pettcox, 19 F3d 1060
The Ruiz case afforded inmates the right to help other in
(5th Cir. 1994). In Cassels v. Stalder, the inmate was disciplined mates embroiled in disciplinary matters. However, in Shaw vs.
for “spreading rumors.” 342 F.Supp. 555 (M.D. La 2004). There, Murphy, the U.S. Supreme Court disapproved of the Ruiz policy.
the inmate’s mother put up an internet message claiming that 532 U.S. 223 (2001). In recent years, however, this heightened
her son, who was housed in Louisiana Prison, was not being awareness seems to have dissipated. In order for an inmate to be
given proper medical care. That case was reversed and the rule eligible for review, he or she must maintain a clean disciplinary
was removed from the prison’s rule book. In Morgan v. Dretke, record for six months prior to the vote, and must have at least
the evidence was not sufficient to support the loss of time credit. the same classification level as when entering the institutional
433 F.3d 455 (5th Cir. 2005). Cases of this nature wherein the division. The Parole Board has adopted an administrative reg

ulation that suspends from the parole docket any case in which
the inmate has been the subject of a “major” disciplinary action
(a “major” case is one in which the inmate loses time credit or
class ranking), and requires that the inmate maintain a clean
disciplinary record for six months prior to the vote, and the
inmate must have at least the same classification level as when
entering the institutional division. Being removed from the
review process due to disciplinary problems can result in a delay
of up to eighteen months or more, and it will most certainly
have a negative impact on the Board’s ultimate vote.
One of the benchmark cases on prison disciplinary and due
process is Wolff v. McDonnell, 418 U.S. 539 (1974). The Wolff
court held that due process requires prisoners facing the loss of
good time, or imposition of solitary confinement, be afforded
advance, written notice of the claimed violation, as well as a
written statement of fact findings, along with the right to call
witnesses and present documentary evidence where such pro
tections would not be unduly hazardous to institutional safety
or correctional goals). Recently, the United States Supreme
Court reduced the amount of due process protections required
in prison disciplinary actions. See Sandin v. Conner, where the
United States Supreme Court held that unless the disciplinary
action results in the loss of class status or “good time” credits,
and such loss would affect the length of one’s punishment, no
hearing is necessary. 515 U.S. 472 (1995). Also see Madison v.
Parker, 104 F.3d 765 (5th Cir. 1997). Sandin is a major case in
the area of corrections law, and its meaning has yet to be clearly
defined to the satisfaction of those who closely follow this area
of the law. See Correctional Law Reporter, Volume VII, No. 6
(April/May 1996). For a realistic view of how frustrating the
Sandin decision can make an inmate’s life, see Wilson v. Harper,
949 F.Supp 714 (S.D. Iowa 1996), also reported in Correctional
Law Reporter, Vol. IX, No. 1, June/July 1997, at p.3.
Before good time credits can be taken away for a disciplinary
violation, the inmate is entitled to certain limited due process
rights. See Murphy v. Collins, 26 F.3d 541 (5th Cir. 1994). The
Murphy case outlines the minimal due process that must be af
forded an inmate, including—but not limited to—timely notice
prior to any hearing (that is, written notice of the allegations and
a written statement of the evidence used to find a rule violation).
An inmate should not be placed in solitary confinement before
being given a formal hearing; however, an inmate may be put in
segregation prior to any such hearing. See Walker v. Navarro, 4
F.3d 410 (5th Cir. 1993). In Broussard v. Johnson, the prison of
ficials were held to have violated due process, where the hearing
officer simply accepted the conclusions of the investigating of
ficer, who, in turn, had simply accepted the conclusions of the
Senior Warden. 918 F.Supp. 1040 (E.D.Tex. 1996).
Recently, the Fifth Circuit issued Teague v. Quarterman, 482

F.3d 769 (5th Cir. 2007). A loss of good time—even a minor
amount of good time—that arises from a disciplinary action
is not de-minimus in nature. Further, the Teague holding makes
clear that it no longer makes a difference if the time credit loss
affects one subject to mandatory supervision (from 1976 to
1996) or discretionary mandatory supervision (from 1996 un
til today). Both forms of mandatory relief now have a limited
protected liberty interest.
Some years ago, as the court-ordered supervision of disci
plinary actions arising as a result of the Ruiz decision began to
decline, our office observed enough ongoing, “questionable” ma
jor disciplinary actions affecting clients nearing parole eligibility
that we started investigating. At times, our investigations led
us to accept some of these prison disciplinary actions. We have
not been surprised to discover that many of these cases are the
result of abusive power plays by persons wishing to interfere
with the inmate’s parole eligibility date. For example, one inmate
(or guard) will set up a fellow inmate for a disciplinary action
to prevent his release on parole. Further, inmate administrative
appeals from these actions are rarely given the “in-house” ex
amin
 ation they deserve. Attacking a prison disciplinary action
can be very time-consuming and costly. Of greater alarm is
the manner in which some of these cases represent extreme
due process violations that may ultimately result in delays that
affect inmates anticipating their parole votes.
Not too many years ago, our office investigated a situation
where one disciplinary hearing officer in a unit discipline section
was allegedly told by the unit chief warden that his discipline
decisions were far too liberal, and that going forward, no inmate
with a “major” case could be found “not guilty.” We turned this
matter over to the prison’s internal affairs division for further
investigation. Of course, nothing happened.
We suggest that a substantial number of disciplinary actions
escape error. Some of these actions, we have been successful
in getting reversed. We have seen far too many cases where
mid-level and administrative prison employees allow abuses
of the disciplinary procedures to continue unchecked. These
abuses might possibly decrease if more attention is paid to the
disciplinary process. It is our observation that the units with
fair disciplinary programs are usually the ones with the most
enlightened administrative management.
If the Board is going to allow disciplinary actions to adversely
affect an inmate’s parole consideration, then fundamental fair
ness dictates that closer attention be paid to this aspect of a
prisoner’s life. AGAIN: If time credits are lost as a result of an
unconstitutional disciplinary action, a Texas Code of Crimin
 al
Procedure, article 11.07, writ in state court is not the proper
method of seeking relief. See Ex parte Brager, 704 S.W.2d 46-A
(1986). Brager makes clear that the state courts no longer en

tertain such claims or writs based on such claims. Once all
administrative remedies are exhausted, the proper venue is to
file a writ directly in the federal courts.
Difficulties Confronted by Lawyers Who
Become Involved in Institutional Appeals
of Disciplinary Actions
Due to time deadlines imposed in the administrative appeals of
disciplinary actions under current prison administrative rules,
it is difficult to represent an inmate during the administrative
appeals stage of a disciplinary action. However, if you diligently
and carefully take on such an effort, and if you know what you
are doing, it can be very worthwhile financially, not to mention
extremely beneficial to the client. Taking these actions on as
writs may also prove to be worthwhile. For example, for a
thorough examination of the typical problems that can result
in an effort to reverse one of these actions, review Broussard v.
Johnson, where the only evidence presented were conclusions
given by the investigating officer—which were derived from
the warden’s opinion. 918 F. Supp. 1040 (D. Tex. 1996). Thus, a
not-so-small hearsay problem was presented. Also see Morgan v.
Dretke, where the evidence was not sufficient to support the loss
of time credit. 433 F.3d 455 (5th Cir. 2005). All the Fifth Circuit
requires to uphold a disciplinary action against a writ action is
some evidence to support the disciplinary findings. Id.
The Law of Mandatory Supervision Prior to
Teague v. Quarterman, 482 F3d 769 (5th Cir. 2007)
Mandatory supervision, as set forth in article 42.18, section
8(c) of the Texas Code of Criminal Procedure, was adopted by
the Texas Legislature in 1976 for two reasons: first, to address a
serious overcrowding problem at TDCJ, and second, to ensure
that those inmates with serious criminal histories were not
released from prison without some period of supervision. Ini
tially, any inmate could gain mandatory supervision except one
convicted of capital murder serving a life sentence. To obtain
such supervision, all the inmate had to do was to earn flat time
plus good time equaling the entire sentence. Upon reaching that
total, an offender would be released on mandatory supervision.
Once released, the offender would be required, while under su
pervision, to pay back—to the state—an amount of time equal
to the good time credit earned that initially led to the release on
mandatory supervision. Tex. Gov’t Code §508.001(5).
In 1987, there began a series of amendments to manda
tory supervision intended to limit access to this form of “early
release” 1 for those inmates convicted of specifically identified
violent crimes and sexual offenses. Of course, these were the

same inmates who were telling the parole board, “To hell with
supervision. I’ll just do the whole sentence.” Mandatory super
vision was instituted, in part, to ensure that these inmates were
supervised for at least some period of time upon release.
Inmates subject to mandatory supervision do not have to
sign an agreement to comply with release conditions. Inmates
who are released on parole, however, must sign such an agree
ment. With mandatory supervision, the parole board will not
force the inmate to sign an agreement to release conditions.
They simply release the offenders. Then, if a particular offender
fails to meet the written terms imposed upon that offender’s
release, the board simply revokes parole.
On September 1, 1996, the mandatory supervision law was
again amended, and the legislature created what is now called
discretionary mandatory supervision (DMS). Cases prior to that
date still retain the benefits of mandatory supervision. Under
the discretionary mandatory supervision concept, before one
can be released to mandatory supervision, any such offender
must first seek and acquire the approval of the parole board. This
was not the case under straight mandatory supervision. Cer
tain due process protections attach to mandatory supervision
of either type. See Ex parte Geiken, 22 S.W.3d 553 (Tex. Crim.
App. 2000) (en banc). Also see Teague v. Quarterman, 482 F3d
769 (5th Cir. 2007).
In Madison v. Parker, 104 F3d 765 (5th Cir. 1997), the court
first recognized that where good time credit had been taken as
the result of a prison disciplinary action, one did have a “lib
erty interest” at stake and could, therefore, file to challenge the
disciplinary action and loss of time credit so long as the inmate
filing the action was eligible for release under mandatory super
vision. Discretionary mandatory supervision was not addressed
by the Madison court. The Madison rule has now been expanded.
In March 2007, the Fifth Circuit revisited the Madison case in
Teague v. Quarterman, 482 F3d 769 (5th Cir. 2007).
Prior to the Teague case, Fifth Circuit decisions bounced
around the issue of discipline time credit loss and liberty interests.
Under Malchi v. Thaler, 211 F.3d, 953 (5th Cir. 2000), Richards v.
Dretke, 394 F.3d 291 (5th Cir. 2004), and Madison v. Parker, 104
F.3d 765 (5th Cir. 1997), when an inmate lost good time due to
a prison disciplinary offense, there was little recourse unless that
offender was subject to release under mandatory supervision
and his release date had been adversely affected. In an opinion
that brought significant relief to Texas inmates, Teague held that
not only was the loss of an unconstitutional taking by discipline
of time credit a loss; the court also expanded those covered by
the “liberty interest” concept to include both mandatory super
vision and discretionary mandatory supervision.

Beware of Plea-Bargaining
Away Jail Time Credit!

filed with the clerk—and the matter is submitted for adjudication.
Wittau v. Storie, 145 S.W.3d 732 (Tex. App.—Ft. Worth 2004, no
pet). Once the trial court loses plenary power over a judgment,
The recent case of Collins v. Texas presents a new awareness for
only clerical errors may be corrected by judgment nunc pro tunc.
criminal defense lawyers. 240 S.W.3d 925 (Tex. Crim. App. 2007).
Escobar v. Escobar, 711 S.W.2d 230,
There, the defendant agreed to a
231 (1986). When a prior judicial
plea bargain wherein a certain
determination is evidenced, but
number of days in jail was to be
the signed judgment inaccurately
credited to the judgment and
reflects the true decision of the
sentence as jail time credit.
court, the error is clerical and may
For some reason not stated
be corrected. Andrews v. Koch, 702
in the opinion, Collins had spent
S.W.2d 584 (1986). Although the
over two hundred days in jail in
question of whether a purported
Louisiana, and a Texas detainer
error in a judgment is judicial or
had been filed. This period of
clerical is a question of law, we
days subject to the detainer was
must give deference to the trial
not mentioned in the judgment
court’s factual determination
or sentence, and the court,
regarding whether it previously
at the time of the plea, had
rendered judgment and the
acknowledged the requested jail
judgment’s contents. Escobar,
The lesson from this case is that when
time in the county of conviction
711 S.W.2d at 232. If the written
discussing jail time credit at the time
without the Louisiana time being
judgment accurately reflects the
of a plea, the defense lawyer should
included.
judgment actually rendered by
make clear—on the record—that
Once in prison, Collins
the trial court, then the written
realized he was entitled to the ad
his /her client’s understanding of the
judgment cannot be corrected
ditional time credit, and a nunc
plea agreement is that he gets every
through judgment nunc pro tunc
pro tunc was filed seeking that
day of back jail time the laws of
signed after the trial court’s ple
Louisiana time. The state objected
nary powers expire. In re Dickerson
Texas allow . . .
to the nunc pro tunc on grounds
holds that because the trial court
that in this case, there was no
could find that the judgment
“clerical error” to be corrected.
entered accurately reflected the
The time granted was a part of the plea bargain. Sadly enough,
judgment rendered in the case, it could deny Dickerson’s motion
the state won on this argument.
for entry of the nunc pro tunc. 259 S.W.3d 299 (Tex. App.—
The lesson from this case is that when discussing jail time
Beaumont 2008).
credit at the time of a plea, the defense lawyer should make
Aside from the problem with plea bargaining presented
clear—on the record—that his/her client’s understanding of
in cases such as Collins, when attempting to collect jail time
the plea agreement is that he gets every day of back jail time the
credit not included in an inmate’s time calculations, the inmate
laws of Texas allow him to have. Do not get hung up on a specific
should file, under the cause number of the conviction, a nunc
number of days without the record reflecting the understanding
pro tunc 2 motion in the convicting court where the time credit
that the client wants to make clear he expects every day of back
is sought. McGregor v. State, 145 S.W.3d 820 (Tex. App.—Dallas
jail time to which he is entitled.
2004). If the nunc pro tunc is denied, it should be litigated only
by mandamus. Do not attempt to claim such time credit by writ
of habeas corpus.
Heads Up! Be Careful When Selecting the
Proper Remedy to Recover Lost Time Credit
(Do NOT file a writ! Instead, file a mandamus!)
When to Use a Nunc Pro Tunc

When to Use an Appeal, Mandamus, Writ,
or a Motion for a Nunc pro Tunc

A judgment is rendered when the trial court officially announces
its decision—either in open court or by written memorandum

When to use the mandamus and when to use the remedy of
appeal was raised in Abbott v. State, 245 S.W.3d 19 (Tex. App.—

Waco 2007). There, the jury awarded probation to a sex offender
and the judge gave him 180 days in jail. (Abbott spent 720 days
in jail while the appeal was pending.) Prior to filing his appeal,
Abbott filed a motion with the court seeking credit for the 180
days he had already served. The court refused to grant him that
time credit. Abbott filed an appeal on the case that included the
issue of time credit.
In Abbott, the state argued the
court had no jurisdiction. The state
also argued the proper remedy was
nunc pro tunc, followed by the
filing of a mandamus if the nunc
pro tunc was denied. The court ad
dressed these issues and cited Wat
son v. State, 942 S.W.2d 723 (Tex.
App.—Houston [14th Dist.] 1997,
no pet.), and article 42.03, section 3
of the Texas Code of Criminal Pro
ced
 ure. The Watson case was cited
as authority by the Abbott court.
The Watson court pointed out that
mandamus only applied if no other
remedy was available. Here, appeal
was available, and there was little
to no difference in a nunc pro tunc,
and a motion for time credit is little
different from a motion to amend
probation conditions in this case. The motion was denied, and
the court held that an appeal was the proper remedy. Time credit
was granted. The court agreed that Abbott could obtain relief by
appeal. Thus, section 3(a) of article 11.072 of the Texas Code of
Criminal Procedure precluded Abbott from filing a writ.
The remedy of mandamus for jail time credit is specific. For
example, one cannot combine issues in a writ of habeas corpus
by first challenging a conviction and then including, in that same
writ, a claim that one’s time credit has been wrongly calculated.
The time credit issue for jail time can be directly sought via a
nunc pro tunc motion. Otherwise, if trying to deal with the time
credit issue through the prison administrative procedure—un
less the inmate is within six months from release—this issue
must be dealt with through a specific administrative approach.
Most commonly, it is attempted via a nunc pro tunc or, once
administrative efforts are exhausted, by mandamus. Ex parte
Deeringer, 210 S.W.3d 616 (Tex. Crim. App. 2006).
As the Deeringer case reflects, the appeals courts have be
come very particular about the claiming of time credit via ha
beas corpus. Do not use a writ of habeas corpus.
The correct approach is to first, marshal your evidence;
then, file a nunc pro tunc in the convicting court using the

original cause number. If this approach fails, then file your writ
of mandamus.
Mandamus actions can be tricky for indigent inmates rep
resenting themselves, and the rules in these types of actions are
very specific. See In re Watson, 2007 WL 270418 (Tex. App.—
Amarillo 2007).
Ex parte Dunlap provides yet
another example of an endeavor
couched in improper pleading to
recover jail time credit. 166 S.W.3d.
268 (2005). Dunlap was in jail in
Austin for over three years before
his case was resolved. Finally, he was
sentenced to a three-year sentence.
From the offender’s standpoint,
he had earned the necessary time
served. It appears Dunlap did not
file a judgment nunc pro tunc, which
should have been done. Instead, he
just filed a direct writ of habeas cor
pus with the trial court.
However, Tx. Gov’t Code, sec
tion 501.0081, requires that an “in
mate who alleges that time credit
on his sentence is in error” must
first present his claim to the TDCJ
office of time credit so that the is
sue can be considered in terms of an administrative resolu
tion. There is an administrative procedure for this action (Ad
ministrative Directive AD-04.83). Here, Dunlap filed a writ
of habeas corpus seeking credit for his three years in jail—
which, if granted, would have terminated his sentence. He
claimed that for purposes of the statute, he served his prison
time and was no longer “an inmate.” After reviewing several
sources to determine the meaning of the term “inmate,” the
court determined that Dunlap was, indeed, an inmate. (See
Tex. Gov’t Code §508.081(2)(C)(I).) Therefore, he had to first
exhaust all of his administrative remedies; or, instead, he could
have filed a motion for judgment nunc pro tunc in the trial
court. If he had not succeeded at this point, then his next step,
in order to recover his claimed time credit, should have been
to file a Writ of Mandamus.
Good Time Benefits Arising
from Time Spent in Jail
Misdemeanor Time Issues

In Jones v. Texas, the Houston Court of Appeals held that a court
cannot control good time credit as pertaining to misdemeanor

jail terms. 176 S.W.3d 47 (Tex. App.—Houston [1st Dist] 2004).
Jones was on probation for a Class “A” misdemeanor charge of
theft by check. The state filed a Motion to Revoke Probation,
subsequently granted. Jones then received a sentence of 180 days
in county jail. The Houston court also ordered Jones to serve
the 180 days on a day-by-day basis with no good time credit.
The court held that under article 42.032 of the Texas Code of
Criminal Procedure, the sheriff in charge of each county jail
may grant commutation of time for good conduct, industry,
and obedience deduction, not to exceed one day for each day
of the original sentence (assuming no misconduct on the part
of the inmate). The Jones court further held that the trial court
has no authority to limit the sheriff ’s authority. See Bell v. State,
881 S.W.2d 794 (Tex. App.—Houston [14th Dist.] 1994) and
Kopeski v. Martin, 629 S.W.2d 685 (Tex. App.—Houston [1st
Dist.] 1982). The sheriff has sole discretion to award good con
duct credit. A sheriff is a member of the executive branch, and
any attempt on the court’s part to interfere in this area could
possibly result in a violation of separation of powers. Ex parte
Hall, 838 S.W.2d 674, 676 (Tex. App.—Dallas 1992).
Plea Bargains
Ex parte Olivares, 202 S.W.3d 711 (2006): The court upheld a
plea deal wherein Olivares, as part of a plea bargain, originally
agreed to waive his jail time credit. He then attempted to reclaim
this time. Here, the court held that no jail time credit would
be afforded where a plea deal included a waiver of such time
credit.
For an informative review of when jail time credit is
permissible, mandatory, or optional according to the court’s
discretion, see Broussard v. State, 2007 WL 841029 (Tex. Crim.
App. 2007).
Ex parte Harris holds that an inmate who cannot make
bond gets his jail time credit. 946 S.W.2d 79 (1997); see also Ex
parte Bates, 978 S.W.2d 575 (1998). The Bates case held that
to deny a defendant credit for a period of confinement be
tween arrest and judgment on a motion to revoke community
supervision would violate due course of law under the Texas
Constitution. Tex. Const. art. I, §19.
Credit for Time Spent on an American Fugitive
Warrant in Another Country Before Extradition
to the United States 3
Ex parte Rodriguez, 195 S.W.3d 700 (2006): An inmate may
now get credit for time served in a foreign country when Texas
requests the assistance of the United States government in ob
taining the arrest and extradition of an offender from that for

eign country. In Rodriguez, Texas sought assistance from the U.S.
Department of Justice in arresting Rodriquez, who was hiding
out in another country. Federal officers filed a fugitive warrant
in the other country, and Rodriquez was subsequently arrested
and held in jail for quite a while. Upon his return to Texas and
his incarceration, Rodriguez claimed the fugitive warrant is
sued by the feds was an action filed by an arm of the State of
Texas. The state argued that the action was not a detainer. The
court ruled in favor of Rodriguez. Steve Lieberman, a Houston
TCDLA member, filed this writ after going through all the crap
required to obtain evidence to prove his case. It appears that in
foreign jurisdictions, gathering proof sufficient to uphold cases
of this nature is, inherently, a problem. Lieberman needed the
warrant, the arrest records, the time in spent in a foreign jail,
and anything else he could find in order to meet his burden of
proof. Lieberman told us this was easier than he had anticipated:
Once he had a handle on the matter, the federal government
had most of this information, acquired as the result of executing
its fugitive warrant.
Rodriguez is also important because the court also indicated
any valid “hold” is sufficient to serve as a “detainer” for purposes
of the jail time credit issue.
Special Problems with Time Credit Issues,
Stacked Sentences, and Multiple Jurisdictions
Disiere v. Dretke, 2004 WL 2913352 (5th Cir. 2004): In 1999,
Disiere was serving a state burglary sentence. In 2000, he was
charged with the federal offense of making a threat against the
president. The feds imposed a sentence of thirty months, stacked
on top of the state case. After receiving his federal sentence,
Disiere, while still in state custody, was then charged with pos
session of a deadly weapon and given an additional four-year
state sentence. This sentence was automatically stacked under
Texas law. Thus his sentences were
1. State burglary (1999); and
2. Threat against the President (2000) stacked on the burglary;
and
3. a stacked possession of a deadly weapon charge in a prison
facility.
Upon completion of his first state sentence, Disiere was
not transferred to federal custody. He then filed a writ. The
Fifth Circuit held he had to remain in state custody, and then
he had to do his federal time upon completion of the two state
sentences.

Which Jurisdiction Gets Priority Custody
When a Defendant Is Charged with Dual
Crimes and Subsequently Faces State and
Federal Prosecutions?
United States v. Hernandez Jr., 234 F3d 252 (5th Cir. 2000): Her
nandez was charged and subsequently arrested by the State of
Texas. The general rule here is that the jurisdiction of the initial
arresting agency has the first claim for imprisonment when the
accused is involved in multi-jurisdictional charges (i.e., state
and federal charges are pending). While Hernandez was in state
custody awaiting state trial, he was charged on a separate federal
charge. Hernandez then filed a habeas corpus ad prosequendum
seeking to have the federal charges disposed of prior to the state
charges being heard. On September 19, 1994, he was sentenced
to a federal term of 188 months. At sentencing, the federal court
did not indicate if the sentence was to be concurrent or stacked,
in terms of his pending state offense (see 18 U.S.C. §3584). On
October 5, 1994, Hernandez was given a twenty-year state sen
tence. Via a clear agreement with state prosecutors, the state
sentence was to run concurrently with the previously imposed
federal term. Hernandez next filed a motion asking the federal
court to transfer him to federal custody so that he could reap
the benefit of the federal time that was to run concurrently
with his state sentence. Hernandez thought that since he was
sentenced in the federal system, first and foremost, he would
be sent to federal prison; then, once the state filed its detainer
with the feds for the state sentence, he would get concurrent
time on both sentences. Unfortunately, Hernandez thought
wrong: His motion was denied. The court held that at a federal
sentencing, there is no obligation to admonish the defendant
that his sentences on multi-sovereign cases are stacked. In this
fact pattern, unless the federal court orders the sentence to
run concurrent with that of the other jurisdiction, and if the
judge does not indicate the sentences are to run concurrently,
the result is that the sentences will be stacked.4 See 18 U.S.C.
§3584.
It is imperative to note that in these joint jurisdiction cases,
where the arresting jurisdiction gets the first shot at prison assign
ment, the jurisdiction of arrest can change. For example, where a
defendant who makes bond on a federal indictment and then
gets arrested (while on federal bond) on a new state case—and
no bond is made from the state arrest—the jurisdiction of arrest
can change. In such a case, the defendant could very well go to
state prison first before he serves his federal sentence, even if he
is sentenced in federal court first. The theory is that when bond
was granted, the feds forfeited their claim of first jurisdiction.
There is another exception to this rule: In United States v.
Lynch, pursuant to 18 U.S.C. §922(g)(1), the defendant was
subject to a fifteen-year mandatory minimum. 378 F.3D 445 (5th

Cir. 2004). Lynch also had state charges filed for behavior arising
from the same factual allegations as the federal case. Under 18
U.S.C. §924(e)(1), the federal court imposed a 210-month sen
tence that was to run consecutively with any state sentence that
might be imposed. Lynch appealed, and successfully argued,
that the federal court failed to apply USSG, section 5G1.3(b),
which prohibits stacked sentences that result from “offenses that
have been fully taken into account in the determination of the
offense level” for the federal offense. The case was returned to
the federal court for resentencing.
Retaining Street Time Credit
on Parole After Revocation
Ex parte Noyola, 215 SW3d 862 (2007): Here, the issue was
Noyola’s right to keep street time earned from 2002 to 2004
while on parole. Noyola was serving a fifteen-year sentence
for burglary of a habitation. He also had a 1992 sentence for
aggravated assault on a peace officer (a third-degree felony).
Under §508.283(c) of the Texas Government Code, the dates
of the convictions here are important: Noyola’s eligibility for
street time credit is controlled by the particular language of the
Texas Government Code, section 508.149(a), in effect at the
time the blue warrant for revocation was issued. At the time
of Noyola’s 1992 conviction for aggravated assault of a peace
officer in the third degree, this offense was not one of the enu
merated offenses in section 508.149(a). Also, when his parole
was revoked, Noyola’s offense was not a precursor offense to the
first- and second-degree felony offenses listed in §508.149(a).
(In 1992, under §22.01 of the Texas Penal Code, aggravated as
sault on a peace officer required the showing of a weapon.)
Finally, the remaining portion of Noyola’s paroled sentence
was less than the amount of time he spent on parole (he had
done over 50% of his parole time.) Therefore, he got street time
credit for the period of time he spent on parole between the
years 2002 and 2004.
The point here is that the controlling issue is not what was
on the list at the date of conviction, but what was on the list of
section 508.149(a) of the Texas Government Code at the time
the blue warrant was issued.
In a Stacked Sentence, When Does One
Sentence “Cease to Operate” and When
Does the Second Sentence Begin to Run?
When an inmate is simultaneously incarcerated on more than
one case prior to conviction on a subsequent case that has
been ordered stacked, there are problems in awarding presentence credits. See article 42.08 of the Texas Code of Criminal
Procedure; Ex parte Bynum, 772 S.W.2d 113 (1989); Ex parte

Hernandez, 845 S.W.2d 913 (1993).
In Bynum, the court indicated when an inmate is given
stacked sentences, he is entitled to jail time credits on each sen
tence where he was simultaneously held on two or more indict
ments resulting in stacked sentences. See Bynum and Ex parte
Voelkel, 517 S.W.2d 291 (1975). For
example, assume a defendant is jailed
after an initial arrest and cannot make
bond. Then, thirty days later—after
his initial indictment—he is charged
with a second offense. A year later, this
defendant goes to trial on the first of
fense and is convicted. A month later,
he enters a plea on the second charge.
The judge stacks the sentences. The
offender is entitled to jail time credit
from the date of his original arrest
as to his first conviction. He is also
entitled to receive jail time credit
on the second offense from the date
charges are filed on the second of
fense. Thus, he gets jail time credit
applied to each case at the time the
sentences are stacked. This is known
to the classification department at the
prison as “Bynum time credit.”
If a defendant is convicted on the
initial sentence and sent to prison, and then is returned to face
his pending second charge upon which he is subsequently
convicted, he gets all time credited on both sentences up to the
time of the imposition of sentence on the second case. These
types of time credit issues are regular problems in the prison’s
classification department.
Credit for Time in Prison Prior to a Case
Being Reversed and Prior to You Client
Being Resentenced to Probation
Consider this situation: A sentence is imposed and the client
serves several years. Much later, the sentence is reversed and
probation is granted, but the court orders 180 days of jail time
as a condition of probation. Can the client be credited for 180
days based upon the time he spent incarcerated prior to being
resentenced? Yes, that credit can apply. Ex parte Abbott, ___
S.W.3d ___, 2008 Tex. Crim. App. LEXIS 856 (Tex. Crim. App.
No. 1816-07 (Tex. Crim. App. 2007)

When a Sentence “Ceases to Operate”
Can Be a Complicated Issue
For the basic rules related to when a sentence “ceases to operate,”
see Ex parte Kuester, 21 S.W.3d 264 (2000); Ex parte Hale, 117
S.W.3d 866 (2003); Ex parte Ruthart,
980 S.W.2d 469 (1998); also see Ex
parte Salinas, 184 S.W.3d 240 (Tex.
Crim. App. 2006).
Relevant Background
Information
In September 1987, following a leg
islative change regarding the law of
time credit, the prison determined
incorrectly that it could continue to
calculate parole eligibility on stacked
sentences as it always had. Calculat
ing parole eligibility was determined
by adding the two or more stacked
sentences together (i.e., the first sen
tence was for seven years, the second
sentence five years, stacked for a total
of twelve years). The prison would
then take the sum of the two stacked
sentences and, to determine a parole
eligibility date, figure a quarter of it to determine when the
initial parole eligibility date would be. (In the above example,
one fourth of twelve years would mean three years before this
particular inmate was eligible for parole.5 ) While this is how the
prison was applying the new law, this was not what the legislature
intended when it amended this law in September 1987.
Finally, in 1993, this error was corrected when the Court of
Criminal Appeals considered Ex parte Wickware, 853 S.W.2d 571
(1993) (en banc). After the Wickware decision, each sentence
in a stacked order had to be separately considered for purposes
of parole.
Under the Wickware rule, before one could start earning
time credit on the second sentence (except for “Bynum jail
time”), one had to parole or terminate the first sentence. Until
recently, the rule was that one could not obtain mandatory
supervision on any sentence in a stacked order except the fi
nal sentence in a series of convictions. The Wickware court
ruled—in a nutshell—that when an inmate who has received
stacked sentences is simultaneously confined on more than
one sentence, the prison can implement time credit only on
the first sentence in a stacked sequence. Then, the prison must
recalculate the “calculated begin date” (CBD) and “maximum
expiration date” (MED) each time that subsequent stacked sen

tence commences. Or. the prison can retain CBD for the first
sentence in sequence, classify pre-sentence credit on subsequent
sentences as “bonus time” (under the law then in effect, which
is no longer good law), and reduce the MED by the amount
of that bonus time. This latter method, however, also requires
recomputation of the CBD each time a subsequent stacked
sentence commences since pre-sentence credit also affects the
date that inmate becomes eligible for parole. (Tex. Code Crim.
Proc. art. 42.03, Sec 2[a]). This became a real nightmare for
the prison system. However, recent reconsiderations deal with
cases where a series of stacked sentences include both pre- and
post-1987 convictions, most notably Ex parte Forward, 258
S.W.3d 151 (Tex. Crim. App. 2008)) and Ex parte Williams, 257
S.W.3d 711 (Tex. Crim. App. 2008). These can be complicated
issues and require serious review, as to when does one of these
old stacked sentences “cease to operate.” Under the Williams
case, there may be a means by which your client can be granted
mandatory supervision on the initial pre-1987 sentence before
serving the post-1987 case. Both Forward and Williams are
addressed in the conclusion of this article.
As mentioned above, at the time of the Wickware case,
TDCJ was treating inmates with consecutive ten- and twoyear sentences as a single twelve-year. In the case of Wickware,
his calculated begin date (CBD) was April 30, 1990, and the
prison indicated his sentence was twelve years with a maximum
expiration date of April 30, 2002. The judgment reflected that
credit was to begin from September 24, 1990 (the date of the
commission of the offense) until the date of sentence, January
25, 1991. The second judgment reflects that Wickware was
sentenced on June 25, 1990, with fifty-five days of “Bynum jail
credit.” The change in the law from 1987 resulted in little benefit
to Wickware because the sum of the calculation did not total
sixty years or more. The court pointed out, “[T]he requirement
that parole eligibility be calculated separately for consecutive
sentences, art. 42.18 Sec. 8(d), does not affect eligibility calcula
tions unless the sum of the stacked sentences exceeds sixty years,
as the date of eligibility on the final sentence is the same under
either method of calculation above discussed.” Id.
Part II of this article will conclude in the January issue.
Notes
1. Mandatory supervision has long been referred to by the media in Texas
as “early release.”
2. One should clearly understand the limitations that arise from the use of
a nunc pro tunc. Johnson v. State provides a good review of the use of nunc pro
tunc. 233 S.W.3d 420 (Tex. App.—Ft. Worth 2007).
3. Usually, the State Department will have the records as to dates of detention
in foreign countries.
4. If the defendant was sent to federal prison, it is common practice for Texas

to file a detainer against the defendant while she is still in federal prison. The
filing of this detainer results in time credit being granted on the Texas sentence
at jail time rates, unless the Texas sentence is specifically ordered to be stacked
upon the federal sentence.
5. One had to earn one-fourth of the total sentence to be parole eligible.
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Family Violence Spawns
Multi-Headed Hydra

I

by Jeffrey A. Hines

n Greek mythology, the Hydra was a serpent-like creature
with 100 heads, none of which could be harmed by any
weapon. If any of the heads was severed, another would grow
in its place. Heracles, with the help of his charioteer, finally slew
the monster, tearing off the last head with his bare hands and
burying it in a deep hole. Equally as frightening is the fallout
that can befall your client from a single act of family violence,
known under Texas law as an assault against a family member,
member of a household, or someone your client is “dating,” in
tended to result in physical harm, bodily injury, assault, or sexual
assault or that is a threat that reasonably places the member in
fear of imminent physical harm, bodily injury, assault, or sexual
assault. Under the right set of circumstances, after a single act
of family violence, your client could be jailed, facing a criminal
protective order, a civil protective order (which could last a life
time in a sexual assault case), a CPS investigation (which could
result in termination of one’s parental rights), a criminal charge
for the assault, or deportation. In addition, your client may lose
any chance to become a joint managing conservator (JMC) of
his or her children, have access to his or her children severely

limited or restricted, make his or her spouse eligible for alimony
in an upcoming divorce case, have his or her license to carry a
concealed weapon suspended, and lose his or her right to buy
or possess a firearm or ammunition.
Which head of the “family violence Hydra” do you and
your client battle first, and how do you mount your attack?
You will need to quickly decide the answer, as you will find
yourself in court on one or more of these legal actions within
a very short period of time. A criminal protective order (called
a “Magistrate’s Order for Emergency Protection” under the
Code of Criminal Procedure) may be entered against your cli
ent before he or she is released from jail after being accused of
family violence. Lasting only up to 61 days after date of issuance,
this written order can be issued on the magistrate’s own mo
tion or on the request of (1) the victim of the offense; (2) the
victim’s guardian; (3) a peace officer; or (4) a state’s attorney.
In cases where either a deadly weapon was used or exhibited
during the crime or the victim suffered “serious bodily injury,”
the magistrate “shall” enter this order. In it, your client may
be prohibited from committing family violence against the

victim of the original crime, communicating with the victim, is a right to stay off the stand. If you call your client to testify,
or possessing a firearm, as well as being prohibited from cer he or she must answer all questions on cross-examination or
tain specified locations where the victim lives or works or a face possible contempt of court. You can’t pick and choose
child’s daycare facility. The victim need not be present in court which questions to answer. However, if called by your opponent
when the magistrate issues this order. Violation of a protective and your client has requested no affirmative relief, your client
order (even one issued in another state) is a crime in this state, may answer some questions not related to the family violence
punishable as a Class A misdemeanor or (if enhanced by a prior transaction and take the Fifth on all others if there is a criminal
action still pending.
conviction) a third degree felony.
In the criminal case, you must discuss with your client
Within 20 days of being served with an Ex Parte Protec
whether that case will take pri
tive Order under the Family
ority, typically because that is
Code, you and your client
the place where your client has
will find yourselves standing
Your
client
may
be
encouraged
to
his or her worst exposure to
before a judge to show why
“admit” the crime with which he or
negative consequences—i.e.,
a permanent protective or
incarceration. Attorney and
der, which can last up to two
she is charged, having a potentially
client will have to weigh the
years, should not be entered.
devastating result for the
cost-benefits of letting the
To obtain a permanent order,
pending criminal and
other matters take their course,
the proponent must show, and
other
civil
actions.
without the client’s participa
the court must find, that (1)
tion, in favor of fighting the
family violence has occurred,
battle in the criminal court.
and (2) family violence is
On the other hand, if you have
likely to occur in the future.
If such findings are made, the court’s order will normally pro a good defense to the charges, you can plow full steam ahead on
hibit the respondent from the same activities as the magistrate’s all fronts, participate in all matters, try the issues, and see what
order above, and can suspend one’s conceal-and-carry license. happens. If you are criminal defense counsel and do not feel
In addition, the court can order the offender found to have comfortable handling the civil actions, you must advise your
committed family violence to perform acts specified by the client to seek the counsel of a competent, experienced family
court that the court determines are necessary or appropriate law attorney. Once secured, both attorneys need to coordinate
to prevent or reduce the likelihood of family violence—such their efforts throughout this ordeal so that each knows what
as a batterer’s intervention program. In that program, and the other is doing, assuring that the actions of one counsel
with any CPS intervention, your client may be encouraged doesn’t undermine the efforts and goals of the other. Where
to “admit” the crime with which he or she is charged, having there is going to be a conflict, both attorneys should thoroughly
a potentially devastating result for the pending criminal and explain the plight to the client and allow him or her to choose
other civil actions. The court may also make orders regarding the appropriate course.
In divorce/SAPCR actions, be aware that the Family Code
the use of property, child support, visitation, and use of the
requires the court to consider evidence of the intentional use
residence of the parties.
If the victim suffered a sexual assault, she may ask for a new of abusive physical force by a party against the party’s spouse,
type of protective order that just became effective September 1, a parent of the child, or any person younger than 18 years of
2007. Upon a finding by the court that there is reasonable cause age committed within two years of filing suit, in determining
to believe that the victim is the subject of a threat that reason whether to appoint a party a joint managing conservator. The
ably places the victim in fear of further harm from the alleged court may not appoint JMCs if credible evidence is presented of
offender, the court may enter a “lifetime” protective order, which a history or pattern of past or present child neglect, or physical
or sexual abuse by one parent directed against the other parent,
only expires upon the death of the offender.
If a divorce or SAPCR action is filed, your client could wind spouse, or a child, including a sexual assault that results in the
up before a judge within 14 days of service for a Temporary other parent becoming pregnant. With regard to visitation with
Orders hearing. In this, as well as the other civil hearings and access to the alleged offender’s children, the court shall
mentioned herein, you must decide whether your client will consider the commission of family violence in determining
testify about the family violence transaction. Remember the whether to deny, restrict, or limit possession or access. Also be
strict rules that apply when “taking the Fifth Amendment.” It aware that if your client is convicted of or placed on deferred

adjudication for a criminal offense which constitutes family
violence within two years before the date on which the divorce
case is filed or while such case is pending, the other spouse
becomes eligible for “spousal maintenance,” otherwise known
as statutory alimony.
Finally, it is a Class A misdemeanor in Texas for a person
(other than a full-time, paid, employed peace officer) to possess
a firearm while under a protective order. Federal law also pro
scribes possession of a firearm or ammunition by anyone who
has been convicted of a misdemeanor crime of domestic vio
lence. Any non-citizen convicted of domestic violence, stalk
ing, child abuse, child neglect, or child abandonment can be

deported.
Though it may take a Heraclean effort to deal with the
many-headed Hydra caused by an incident of family violence,
the attorney attuned to all possible effects and outcomes of such
an incident will be up to the task of guiding the client to a final
burial of this family violence monster.
Jeffrey A. Hines, a former Dallas County Assis
tant District Attorney, is a solo practitioner in
Carrollton, Texas, and practices family law,
criminal defense and probate law.
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Our loss is your gain: two prime pieces of
real estate within walking distance of the
courthouse in downtown Austin.

600 W. 13th St.
Beautifully renovated inside & out
 1250 sq. ft. currently divided into four
offices
 beautifully restored hardwood floors

1707 Nueces St.
 2480 sq. ft., ample space for firm or trade
association
 open floor plan
 hardwood floors under carpet
For more information, contact

Jim Forehand
(512) 423-5908
or jforehand@austin.rr.com
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by Cynthia Hampton

D

o you have a client who you suspect is “not all there?” What can
you do to help him? What are
his rights under Texas law?
What’s the difference between mental illness, incompetency, and insanity? How do
you raise an insanity defense? What happens to your mentally ill client after he is
convicted of an offense? Where is the
law on mental illness to be found?
TCDLA has just received
a copy of a new
publication from the
National Alliance
on Mental Health
(“NAMI”) of Texas
entitled Texas Criminal
Procedure and the Offender with Mental Illness:
An Analysis and Guide that
can answer these and other
questions crucial to defending the mentally ill client. The
authors are Professors Brian D.
Shannon and Daniel H. Benson of
the Texas Tech University School of
Law, who have produced this 4th edition of the book.
Professors Shannon and Benson have given the bench
and bar an excellent resource on what has become one
of the most troubling aspects of the criminal justice
system: what to do about mentally ill persons accused of

committing a crime. The authors explain what
happens after the offender has been arrested,
as well as his options—namely, competency
proceedings, insanity defense, and postconviction consequences. They also discuss
the legislative history of the current statutory
scheme.
The book covers the treatment of
juveniles by the system, death
penalty issues, and treatment
available to the mentally
ill in prison. Proposals
for reform are also
offered. NAMI and
Professors Shannon
and Benson have
once again provided
a useful tool for the
criminal defense practitioner, particularly those
who are not yet familiar
with the mental health system
or the intricacies of Article 46B
of the Code of Criminal Procedure.
The publication is available free of
charge from NAMI. If you would
like a hard copy, contact Cindy Meyer, 512.693.2000, or
cmeyer@namitexas.org.
Or download an electronic version from the NAMI website: www.namitexas.org.
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Supreme Court
No criminal opinions

Fifth Circuit
No equitable tolling based on erroneous advice from district clerk
United States v. Petty, 530 F.3d 361 (5th Cir. 2008)
Federal prisoner attempting to proceed under 28 U.S.C. §2255 was not entitled to equitable toll‑
ing of the AEDPA one-year filing deadline based upon allegedly incorrect advice from an assistant
clerk of the federal district court as to when his appeal became “final,” where prisoner had received
correct advice about relevant dates from other sources, and the discrepancies should have alerted
prisoner to inquire further; his failure to do so demonstrated the lack of proper diligence in his as
serting his rights necessary to meet his burden of showing that equitable tolling was appropriate.
Probated kiddie porn case affirmed after remand in light of Gall
United States v. Rowan, 530 F.3d 379 (5th Cir. 2008)
Where child pornography defendant faced an advisory Guideline range of 46 to 57 months of
imprisonment, Fifth Circuit had originally vacated defendant’s 5-year probated sentence as unrea‑
sonable; however, after the Supreme Court granted certiorari, vacated the Fifth Circuit’s judgment,
and remanded for further consideration in light of Gall v. United States, 128 S. Ct. 586 (2007), the
Fifth Circuit on remand affirmed the probation sentence “in light of the deferential standard set
forth in Gall.”
Sentence affirmed after remand in light of Gall
United States v. Rodriguez-Rodriguez, 530 F.3d 381 (5th Cir. 2008)
On original submission, the Fifth Circuit had affirmed as reasonable the within-Guidelines
sentence of 57 months’ imprisonment imposed on defendant convicted of being found unlawfully
present in the United States; although the Supreme Court later granted certiorari, vacated the Fifth
Circuit’s judgment, and remanded for further consideration in light of Gall v. United States, 128 S.
Ct. 586 (2007), the Fifth Circuit on remand again affirmed the district court’s sentence; nothing in
Gall called for a different result; “the district court duly considered and gave individualized attention
to the defense pleas for a sentence lower than 57 months, but reasonably concluded, as it sufficiently
explained at sentencing, that other factors, specifically including several factors not to any extent re
flected in the applicable Guideline advisory range, counseled against such a sentence”; moreover, as
suming arguendo that pre-Gall decisions from the Fifth Circuit impermissibly constrained a district

court’s discretion to impose a non-Guideline sentence, there is
nothing in the record to indicate that the district court would
have imposed a lesser sentence had it not felt constrained by
the Fifth Circuit’s jurisprudence; accordingly, defendant could
not, on plain-error review, show that any error affected his
substantial rights; finding nothing to overcome the presump
tion of reasonableness attaching to sentences within a cor‑
rectly calculated Guideline range, the Fifth Circuit affirmed
the sentence.

tence from 360 months’ imprisonment to 210 months’ impris‑
onment); nevertheless, because the district court did not hold
an evidentiary hearing, the record did not disclose whether
trial counsel’s decision not to make this objection was strate‑
gic, and therefore the Fifth Circuit could not finally determine
whether defense counsel performed unreasonably; accord‑
ingly, the Fifth Circuit vacated the order granting §2255 relief
and remanded to the district court for an evidentiary hearing
regarding the ineffective assistance of counsel claim.

Illegal reentry sentence based on guideline was not
unreasonable
United States v. Campos-Maldonado, 531 F.3d 337 (5th
Cir. 2008)
Illegal reentry defendant’s 57-month prison sentence—the
bottom of the correctly calculated advisory Guideline range of
57 to 71 months—was reasonable; although defendant argued
(1) that the illegal reentry Guideline was flawed because it was
not empirically based, and (2) that Fifth Circuit precedent had
unduly restrained the district court’s sentencing discretion in
light of later Supreme Court cases, the Fifth Circuit reviewed
these arguments only for plain error since they were not made
below; the Fifth Circuit concluded that there was no revers‑
ible error where there was no indication that the district court
felt restricted by precedent from imposing a below-Guideline
sentence and where the record shows that the district court
was aware of defendant’s particular arguments for a belowGuideline sentence, but simply felt that the Guidelines pro‑
vided the appropriate sentencing range; because defendant
failed to overcome the presumption of reasonableness attach
ing to sentences within a correctly calculated Guideline range,
the Fifth Circuit affirmed the sentence.

Failure to exhaust was excused, thus district court did
not err in granting relief under Atkins
Moore v. Quarterman, 533 F.3d 338 (5th Cir. 2008) (en
banc)
Even if death-sentenced Texas defendant failed to exhaust
his claim that he was mentally retarded, thus precluding execu‑
tion under Atkins v. Virginia, 536 U.S. 304 (2002), the unique
circumstances in this case established cause for prisoner’s de‑
fault and prejudice in the absence of federal court review; de‑
fendant had cause for misunderstanding Texas’ successive writ
procedures because, when he filed his Atkins claim, the factual
criteria that must be pleaded had not become clear under the
case law; nor had Texas yet adopted any procedure to imple‑
ment the constitutional rule of Atkins; finally, defendant would
plainly suffer prejudice from being unable to establish the facts
involved in his mental retardation claim, because his evidence,
taken at face value, presented a substantial Atkins claim; ac‑
cordingly, the en banc court held that the federal district court
had the authority to review defendant’s Atkins claim, even if
it was not exhausted, and was under no obligation to defer to
the state court’s decision; the case was remanded to the panel
for review of the ultimate Atkins determination of mental re
tardation under the clear error standard. (The federal district
court had found defendant mentally retarded and granted the
writ.)

Hearing ordered for ineffective assistance claim
United States v. Hayes, 532 F.3d 349 (5th Cir. 2008)
Government’s notice of appeal (of the district court’s rul‑
ing granting 28 U.S.C. §2255 relief as to defendant’s sentence)
was timely; the sixty-day period of Fed. R. App. P. 4(a) (appli
cable to civil cases) applied to the governments appeal, not
withstanding the government’s erroneous citation to Fed. R.
App. P. 4(b)(1)(B) (pertaining to appeals in criminal cases);
moreover, where the relief granted on a §2255 motion is resen
tencing, there is no final judgment, and the government hence
may not appeal, until the resentencing actually takes place and
judgment is entered thereon; on the merits, the Fifth Circuit
concluded that defense counsel may have provided deficient
performance by failing to make a “related cases” objection
under the Guidelines that would have precluded defendant’s
being sentenced as a career offender; moreover, the error was
demonstrably prejudicial because it caused the defendant to
receive a sentence that was 150 months longer than he would
otherwise have received (as evidenced by the fact that the dis‑
trict court, in granting §2255 relief, lowered defendant’s sen‑

Voter fraud correctly computed; entire salary/pension
was correct restitution amount
United States v. Crawley, 533 F.3d 349 (5th Cir. 2008)
(1) In computing the Guideline loss amount for a union
president convicted of voter fraud in connection with his be‑
ing elected president, the district court did not err in including
defendant’s entire salary and pension over the period at issue;
in response to defendant’s argument that he was entitled to
an offset for the value of legitimate services provided to the
union, the Fifth Circuit agreed with the district court that
legitimate services, if any, were not capable of being severed
from non-legitimate services.
(2) District court likewise did not err in including defen
dant’s entire salary and pension in the amount of restitution
ordered; defendant acquired the salary and pension through
his fraudulent acts, bringing his conduct within the plain lan‑
guage of 18 U.S.C. §3663A(b)(1)(A) of the Mandatory Vic‑

tims Restitution Act (“MVRA”).
Hearing required where death sentenced defendant
raised retardation claim
Hall v. Quarterman, 534 F.3d 365 (5th Cir. 2008)
Where death-sentenced Texas defendant claimed that he
was mentally retarded, thus precluding execution under At
kins v. Virginia, 536 U.S. 304 (2002), the district court erred in
denying federal habeas relief without holding an evidentiary
hearing; a district court abuses its discretion in failing to hold
an evidentiary hearing where the state court failed to provide
a full and fair hearing; here, the state court’s erroneous factfinding and its refusal to accept more than paper submissions
despite the development of a new constitutional standard and
a lack of guidance from the state on that standard, deprived
defendant of a full and fair hearing at the state level; nor were
the district court’s findings of “facts” from the disputed as
sertions of affidavits below adequate; accordingly, the Fifth
Circuit vacated the district court’s judgment denying federal
habeas relief and remanded to that court for further proceed‑
ings, including an evidentiary hearing. (Judge Higginbotham
filed an opinion concurring in part and dissenting in part, in
which he highlighted the numerous shortcomings of the state
proceedings and in which he would order the federal district
court to enter an order barring the death penalty unless the
state conducted a constitutionally adequate hearing on defen‑
dant’s Atkins claim within 120 days.)
No COA based on either Brady or ineffective assistance
claim
Moore v. Quarterman, 534 F.3d 454 (5th Cir. 2008)
Death-sentenced Texas defendant was not entitled to a
certificate of appealability (“COA”) to appeal his claim that
state officials withheld evidence favorable to his cause both
as to guilt and punishment, contrary to Brady v. Maryland,
373 U.S. 83 (1963); the evidence was not withheld within the
meaning of Brady because it was information that defendant
already should have known or already should have obtained
by his own reasonable investigation; even if there were room
to debate the Brady claim on the merits, no reasonable jurist
could debate the conclusion that defendant’s Brady claim was
procedurally defaulted where the claim was raised in a suc
cessive state application for postconviction relief that was
dismissed as an abuse of the writ and where defendant could
not show cause and prejudice excusing the default; nor was
defendant entitled to a COA based on the prosecutor’s refer‑
ences to the fact that there had been a previous trial in the
case, given the fleeting nature of the references and the fact
that the trial judge gave a prompt curative instruction; finally,
defendant was not entitled to a COA on his claim that trial
counsel provided ineffective assistance of counsel by failing to
adequately investigate the facts surrounding the shooting at is‑
sue, where, in the state evidentiary hearing, defendant failed to

adduce any evidence, or even cross-examine his trial counsel,
about counsel’s reasons for not investigating; likewise, there
was no evidence that the witnesses that allegedly should have
been interviewed would have provided helpful testimony.

Court of Criminal Appeals
Appellant’s PDRs

Right to counsel not waived if arrestee merely says “yes”
when asked by magistrate if he wants to talk to cops
Pecina v. State, __S.W.3d__ (Tex.Crim.App. No. 1159-07,
10/29/08) (Tarrant County—Reversed)
In this murder case, CCA agrees with COA that Appel‑
lant’s Sixth Amendment right to counsel attached when he
was arraigned by the magistrate but disagrees that Appellant
himself initiated contact with the police. Saying “yes” when
asked by the magistrate if he wanted a court-appointed attor‑
ney is enough to invoke the Sixth Amendment right to coun‑
sel; however, answering “yes” when asked if he wanted to speak
to detectives does not indicate that Appellant initiated the con‑
tact as required under the Edwards bright-line rule. COA erred
in holding that Appellant initiated contact with police and
waived his previously invoked rights to counsel. The judgment
of the court of appeals is reversed and the case is remanded for
a harm analysis.
Important case of first impression regarding hearsay
rule
Taylor v. State, __SW.3d__ (Tex.Crim.App. No. 1370-07,
10/29/08) (Harris County—Affirmed)
COA held that a counselor’s testimony in a child sex as‑
sault trial was admissible under the hearsay exception for
statements made for purposes of medical diagnosis or treat‑
ment. TRE 803(4). PDR was granted in order to address and
resolve a conflict in the courts of appeals with respect to the
proper scope of Rule 803(4). CCA makes the following rulings
based on its analysis of an Austin COA decision, and federal
cases. CCA:
• rejects the notion, implicit in the Austin Court’s holdings,
and urged by Appellant, that before a witness can relate
the out-of-court statement made for purposes of medical
diagnosis or treatment under Rule 803(4), the witness must
be shown to have medical “qualifications” that “conform to
the rule.” Moore v. State, 82 S.W.3d 399 (Tex. App.—Austin
2002, pet. ref ’d). It is clear that the drafters of the federal
rule (which is identical to the Texas rule) did not think so,
for they expressly designated that in order for the exception
to apply, “the statement need not have been made to a phy
sician.”
• agrees with Austin COA that consistent with the rationale

for admitting statements made for purposes of medical
diagnosis or treatment over a hearsay objection, it is ap
propriate to require the proponent of the evidence to
show that the out-of-court declarant was aware that the
statements were made for that purpose and that “proper
diagnosis or treatment depends upon the veracity of such
statements.”
• disagrees with Austin COA, however, to the extent that it has
held that a self-interested motive “is no longer present once
a diagnosis has been made and treatment has begun.”
• disagrees that not every statement made in the course of
mental-health treatment will be admissible just because
they are likely to be truthful.
• to the extent Moore and another case, Perez v. State, 113
S.W.3d 819 (Tex. App.—Austin 2003, no pet.), conflict with
these holdings, they are expressly overruled.
Applying this analysis to the instant case, CCA finds COA
erred:
[The counselor] Volet testified that she was counsel‑
ing J.B. [victim] to help her deal with the psychologi‑
cal aftermath of “the rape and the sexual assault.” She
was also attempting to help J.B. cope with the anger
she felt towards her mother and not let that anger ad
versely affect her behavior and judgment. . . . It is not
readily apparent that knowing the appellant’s iden‑
tity was pertinent to Volet’s treatment of J.B. for the
trauma of the sexual assault, and it seems unlikely to
have aided Volet in any material way in treating the
residual anger issues that J.B. had with her mother.
. . . On this state of the record, we conclude that the
trial court abused its discretion to admit Volet’s tes‑
timony of J.B.’s out-of-court declarations, at least to
the extent that they identified the appellant as the
perpetrator.
However, CCA finds the error harmless and affirms.
Appellee’s (Defendant’s) PDR

Exclusionary rule inapplicable because offense was
committed independently of illegal entry
State v. Iduarte, __S.W.3d__ (Tex.Crim.App. No. 134107, 10/29/08) (Tarrant County—Affirmed)
State appealed trial court’s decision to suppress all evi‑
dence of an alleged aggravated assault on a peace officer. State
v. Iduarte, 232 S.W.3d 133 (Tex. App.—Fort Worth 2007). Ap
pellee was indicted for an offense that took place after an alleg
edly illegal entry into his apartment by a state agent—pointing
a gun at the cop. Although the trial court found that the of
ficer’s actions overstepped the limits of his authority, such a
violation does not justify a subsequent assault by Appellee.
However, if Appellee did point the gun at the cop that act con
stituted an independent criminal offense committed after the

complained-of entry, and the acquisition of evidence of the
independent offense was not causally connected to the offi‑
cer’s allegedly illegal entry. Because evidence of the charged
offense did not exist before cop’s challenged actions because
the charged offense had not yet occurred, the evidence showed
a subsequent independent criminal act that was not causally
connected to any unlawful entry by a state agent. Therefore,
the exclusionary rule does not apply to this case. Judgment is
affirmed.
State’s PDRs

COA did not err when it reversed and rendered
judgment of acquittal
Reed v. State, __S.W.3d__ (Tex.Crim.App. No. 366-07,
10/29/08) (Brazos County - Affirmed)
Appellant was convicted of one count of deadly conduct,
for which he received 4 years probation, and one count of
misdemeanor assault. COA reversed the deadly conduct con
viction and rendered a judgment of acquittal. Reed v. State,
214 S.W.3d 626 (Tex. App.—Waco 2006). State asserts in this
PDR that COA erred in holding the evidence legally insuffi
cient to prove that Appellant discharged a firearm “at or in the
direction of ” a habitation, because COA’s “interpretation of
the phrase ‘at or in the direction of ’ places far too narrow [a]
definition upon the phrase to be used in connection with Tex.
Penal Code §22.05(b)(2).” CCA disagrees.
The plain language of §22.05(b)(2) delineates behav
ior that constitutes a criminal offense: a person dis‑
charges a firearm at or in the direction of a habita‑
tion. The plain meaning of the phrase “at or in the
direction of a habitation” contemplates that the fire‑
arm was discharged from some location other than
the habitation itself. We cannot conclude that such
language is ambiguous. Nor can we conclude that
such a construction leads to an absurd result; there is
no absurdity in requiring the discharging of a firearm
“at or in the direction of a habitation” be done from
outside of the habitation. The legislature did not in‑
clude, within the definition of the charged offense,
language that would criminalize the discharging of a
firearm “inside” a habitation. The legislature’s choice
not to include such language, which could have easily
been added to the statute, indicates the legislature’s
intent not to bring such conduct within the purview
of this offense.
COA did not err, thus its judgment is affirmed.
Extraneous offense evidence was not improperly
admitted based on state’s pretrial proffer
Fischer v. State, __S.W.3d__ (Tex.Crim.App. No. 161307, 10/29/08) (Bexar County—Reversed/remanded)
Appellant was convicted of murder and sentenced to 99

years in prison. COA reversed the conviction because the trial
court made a pretrial ruling that it would admit extraneous of‑
fense evidence that Appellant had access to the murder weapon
near the time of the murder. COA held that the “purpose of
the procedure described in Harrell v. State, 884 S.W.2d 154
(Tex.Crim.App. 1994), is to prevent the introduction of irrele
vant extraneous offense evidence” and that it would defeat this
purpose to “consider unrelated evidence submitted after the
proffer to cure the deficiency of the proffer.” See Fischer, 235
S.W.3d at 476; but cf. Daggett v. State, 187 S.W.3d 444, 453–54
(Tex.Crim.App. 2005) (if extraneous-offense evidence is im
properly admitted during state’s case-in-chief, this error may
be cured by defendant’s subsequent testimony which opens the
door to this extraneous-offense evidence in rebuttal). But, the
“purpose of the procedure described in Harrell” was to clarify
that a trial court cannot admit extraneous-offense evidence
unless a jury could find beyond a reasonable doubt that the
defendant committed the extraneous offense. That purpose
was achieved with the introduction of evidence that permit‑
ted the jury to find beyond a reasonable doubt that Appellant
committed the theft-of-the-rifle extraneous offense. “We do
not believe that it is legally significant that the State’s pretrial
proffer did not satisfy this burden so long as the evidence pre‑
sented by the end of trial did. See Fuller, 829 S.W.2d at 198 (“a
trial judge cannot err in most cases by overruling a relevancy
objection so long as the challenged evidence might be ‘con‑
nected up’ before the end of trial”).” Judgment is reversed and
case is remanded to COA to address Appellant’s other points
of error

Writ Opinion (Mandamus)
In Re Johnson, Judge, 54th Judicial District, Relator, v.
Tenth Court of Appeals, Respondent, __S.W.3d__ (Tex.
Crim.App. No. 75,898, 10/29/08) (Mandamus application from McLennan County—Relief Denied)
Leave to file was granted on the following issue: whether
taking of funds from an inmate’s trust-fund account pursu‑
ant to Gov’t Code §501.014(e) must be accomplished with the
due-process guarantees of prior notice and an opportunity to
be heard. COA granted mandamus relief when Relator Judge
Johnson ordered funds to be withdrawn from inmate Goad’s
trust-fund account and sent to McLennan County in order to
satisfy a cost assessment from Goad’s two indecency convic‑
tions. COA held the order was void because Relator had not
provided Goad notice or an opportunity to be heard before
ordering the funds to be withdrawn. After a brief analysis,
CCA determined that this appeal does not involve a criminal
law matter, and thus it should have gone to the Texas Supreme
Court rather than the CCA. Therefore, CCA has no jurisdic‑
tion, and consequently, appeal is dismissed.

Death Penalty Opinions:

Luna v. State, __S.W.3d__ (Tex.Crim.App. No. 75,358,
10/29/08) (Bexar County—Affirmed)
Facts: Appellant was charged with killing the victim with a
ligature in the course of burglary, robbery, or arson. No facts
of the offense are given other than those alleged in the indict‑
ment.
Rejected Issues:
1. Article 37.071 mandates a bifurcated proceeding in a capi
tal case where the Appellant pleads guilty. Here the parties
agreed they would present evidence on both guilt and
punishment and then the jury would receive a “charge that
instructs you what to do as it relates to both phases of the
trial.” After the parties presented evidence, the trial court
first read the jury charge on guilt/innocence. The jurors
deliberated on guilt/innocence and returned a verdict
finding Appellant guilty of capital murder as charged in
the indictment. The trial court then read the punishment
charge and the parties made closing arguments. The jurors
deliberated on punishment and the trial court sentenced
Appellant to death based on answers to the special issues
on the verdict form. CCA says this procedure was perfectly
OK.
2. Trial court failed to conduct an “adequate” inquiry on the
issue of his competency and accepted his guilty plea without
an “adequate” competency inquiry. Defense counsel agreed
he was competent, and the trial court informally questioned
Appellant throughout the trial.
3. Jury charge allowed him to be convicted on less than a
unanimous jury verdict. Appellant pled guilty to an indict
ment that alleged alternative theories of committing the
same offense. The jury’s general verdict did not violate the
unanimity requirement under these circumstances.
4. Trial court erred “in failing to suppress items found dur
ing a search of the apartment where [Appellant] was
an overnight guest, when the police had no warrant, no
consent from [Appellant] and no other valid exception
to the Fourth Amendment existed to justify their action.”
Assuming Appellant had standing as an “overnight guest,”
his Fourth Amendment claim fails on its merits.
5. Trial court erred in admitting the extraneous offense victim
impact testimony. A timely and/or specific objection was
not made, and besides, the evidence was not victim impact
testimony.
6. Witness’ in-court identification was tainted by an imper
missibly suggestive pretrial photo array. Weighing evidence
of reliability against the suggestiveness, no substantial risk
of irreparable misidentification was created so as to deny
the appellant due process.
7. Other issues have already been rejected in previous cases.

Segundo v. State, __S.W.3d__ (Tex.Crim.App. 75,604,
10/29/08); (Tarrant County—Affirmed)
Facts: In 1986 11-year-old Vanessa Villa was raped and stran‑
gled in her Fort Worth home. It wasn’t until 2005 that Appel‑
lant’s semen was found to match the semen found on Vanessa’s
body. During trial the state was allowed to present evidence
that Appellant had raped/strangled and/or burglarized other
women, and had molested a 5-year-old child. He was incar‑
cerated at various times, but “turned his life around” in 2000
when he went to live with his brother. Appellant has an IQ of
75 and is “slow” but is not retarded. He had an abusive child‑
hood during which he suffered a head injury that was never
treated.
Rejected Issues:
1. Trial judge erred in admitting evidence of two extraneous
rape/murders in 1995 because they were “not committed
in a manner sufficiently similar so as to be a ‘signature’ of
fense,” and the charged offenses were too remote in time
from that crime. Appellant’s DNA profile was found on
both these rape/murder victims. Other factors were also
similar. The offense was not too dissimilar or too remote
in time from that of Vanessa to constitute Appellant’s “sig
nature” or modus operandi. Trial court did not abuse her
discretion.
2. Trial court erred in denying requested jury charge on lesserincluded offenses of murder and aggravated sexual assault.
No evidence existed that would allow a rational jury to find
that Appellant committed either rape or murder, but not
both.
3. Trial court violated Sixth Amendment right to confrontation
by admitting, over his objection, testimonial statements in
three exhibits which, he asserts, are parole revocation docu
ments. Appellant forfeited this complaint because there are
no revocation certificate attached to the exhibits.
4. Warrantless seizure of blood sample, taken pursuant to
Texas statute while Appellant was in prison, violated both
the 4th Amendment and Article I §9 of the Texas Consti
tution. Because the blood sample was taken pursuant to a
mandatory DNA statute, no warrant was necessary.
5. DNA statute was unconstitutionally applied to him because
DNA profile obtained from a blood sample taken while
he was in prison was retained in the CODIS databank
even after his parole expired in July 2000. CCA adopts
the position of other courts that have held the CODIS
statutes are not unconstitutional because they allow for
the retention of a DNA profile after a parolee’s period of
supervision is complete.

PDRs Granted 10/29/08 and 11/5/08
Grants from 10/29/08

08-1047 Hunter, Jason Wayne, State’s PDR from Titus
County; Aggravated Sexual Assault
The Court of Appeals erred by broadening the Court of
Criminal Appeals’ holding in Fierro, to apply to a double jeop‑
ardy bar where a juror was dismissed on presumed bias for the
benefit of the defendant, the defendant failed to object to the
dismissal of a challengeable juror, and the defendant refused
to consent to trial with eleven jurors thereafter.
Grants from 11/5/08

08-1055 Murray, Raymond Desmond, Appellant’s PDR
from Harris County; Forgery
1. Did the Court of Appeals err by applying the cognatepleading test, which is applicable only in a contested jury
trial, to determine whether the offense of misdemeanor
forgery is a lesser offense of the charged offense of making
a false statement to obtain credit, for which a district court
can lawfully convict in a plea-bargained guilty plea pro
ceeding such as that in this case?
2. Did the Court of Appeals err by failing to hold Appellant
estopped from complaining that the trial court’s judg
ment is void because his plea-bargained conviction for
misdemeanor forgery is not a lesser-included offense of
the charged offense where he sought and requested that
conviction?
08-1086 Gollihar, Oralia Lopez, Appellant’s PDR from
Bandera County; Tampering with Governmental Record
The Court of Appeals erred when it found that a police
officer could be another and harmed as defined by Texas Pe‑
nal Code Ann. §37.10, tampering with a governmental docu‑
ment.

Court of Appeals
COA summaries are by Chris Cheatham of Cheatham &
Flach, PLLC, Dallas, Texas.
Police officer had neither probable cause nor
reasonable suspicion for traffic stop—which led to
DWI arrest—based on mere observation of tires of
defendant’s vehicle cross into an adjacent lane by a
tire’s width a single time, where there was no other
traffic in the area; conviction reversed.
Fowler v. State, 2008 WL 3540288 (Tex.App.—Fort
Worth, Aug 14, 2008)
“By contrast, in those cases where courts have held that a
driver’s failure to maintain a single lane triggered a reasonable

suspicion that the driver had violated section 545.060, the fail‑
ure to drive in a single lane was coupled with some other fac
tor that indicated danger or a lack of safety, such as the driv
er’s leaving a bar, driving in heavy traffic, crossing into a lane
of oncoming traffic, or weaving over an extended distance or
time.”

Guerrero v. State, 2008 WL 3457015 (Tex.App.—San
Antonio Aug 13, 2008)
“While not based on correct principles of criminal law,
[defendant’s] contract-law-based defense showed a logical, not
a confused, thought process which was applied consistently to
every facet of the trial proceedings.”

Police’s controversial “bait car” program deemed
permissible, in this issue of first impression, despite
defendant’s argument that police, by leaving SUV’s
(“bait car”) doors unlocked, windows rolled down, and
the keys on the console, facilitated the theft of the bait
car in violation of their duty to prevent and suppress
crime and in violation of public policy
Adams v. State, 2008 WL 4052997 (Tex.App.—Fort
Worth, Aug 29, 2008)
As stated.

A violation of due process resulted where judge told
defendant before trial that she would follow her
“tradition of doubling a defendant’s previous sentence,”
telling him, very snidely, to “[a]sk the other prisoners
in jail, they will tell you [about the tradition],” and as
promised, judge imposed a twenty-four-year sentence
on defendant, exactly double that of defendant’s highest
previously imposed sentence
Hernandez v. State, 2008 WL 3970873 (Tex.App.—
Corpus Christi Aug 28, 2008)
“[I]t is clear that the trial court arrived at [defendant’s]
punishment by relying on an arbitrary mathematical formula,
rather than a careful and fair consideration of the evidence
relevant to punishment.”

Criminal defendant was competent to represent himself
in trial leading to drug conviction, even though he used
civil contract law as the basis for his defense at trial
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Coming in 2009 to a city near you

Indigent Defense
El Paso Dallas Houston San Antonio
Public Defender stipends are available. Go
online to www.tcdla.com under the CLE
and Events section for more information.
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Motion for Continuance
by Robert Pelton
This, the fourth motion for continuance, was actually filed and granted.
UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF TEXAS
MIDLAND-ODESSA DIVISION
UNITED STATES OF AMERICA

§
§
§
§
§

V.
JOHN J. GRINCH

CR. NO. MO 123456

DEFENDANT’S FOURTH MOTION FOR CONTINUANCE
Now comes Robert Pelton, counsel for Defendant, and respectfully requests the above styled case be
continued for the following reasons:
’TWAS THE WEEK BEFORE CHRISTMAS
’Twas the week before Christmas and all through the land;
The courts are all quiet except in Mid-land;
In all the high courts it’s quiet as a mouse;
Judge Thomas and Scalia are both at their house;
My grandkids say “Paw Paw, where will you be?”
“It’s up to the Judge, I’ll just wait and see”;
Santa is loaded and waiting to go;
When will he leave . . . I really don’t know;
National security is not at stake;
Please, your honor. Give us a break;
Since taking this case, I’ve tried my best;
Please give me, your Honor, a much-needed rest;
We’ve been here three times and never been late;
Please re-set this case ’til March of ’08.
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22nd Annual Rusty Duncan Advanced Criminal Law Course

Save the Date!
June 4–6, 2009

Three breakout tracks:
DWI
New Lawyer
Forensics
Henry B. Gonzalez Convention Center | San Antonio, Texas
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