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such as Newsweek, New Yorker, Texas Monthly, etc. Visit www.buymags.
com/attorneys.
:: Voice for the Defense Magazine
A subscription to the ONLY state-wide magazine written specifically for
defense lawyers, published 10 times a year.

:: Lawyer Locator
Online directory providing members an opportunity to list up to three
areas of practice for public advertising.

:: e-Communities (listserv)
A partnership to engage community members in areas of significant
decisions, legislative and capital issues/updates, upcoming seminars and
events, and more ...
:: TCDLA Discounts
Receive significant discounts on CLE seminars and TCDLA
publications.
Discounted liability insurance with Joe Pratt Insurance.
:: Strike Force
Strike Force assistance to aid lawyers threatened with or incarcerated for
contempt of court.
:: Resources
Expansive library of research papers from renowned criminal defense
lawyers.
:: Significant Decisions Report
Professional reports summarizing state and federal cases, emailed weekly.
:: Legislature
Opportunities to be involved in the legislative effort.
:: State Motions CD
New members will receive a comprehensive cd of state forms and motions including DWI, post trial, pre-trial, and sexual assault motions.
:: Membership Certificate
Display your TCDLA membership with pride! New members will receive
a personalized certificate by mail.
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TCDLA | Federal Law
New Orleans, Louisiana
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New Orleans, Louisiana
March 27–29, 2008
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San Antonio, TX

March 28–29, 2008
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July 10 –11, 2008
CDLP | Advanced Trial Series
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CDLP | 32nd Annual Texas Criminal
Trial College
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TCDLA, TCDLEI, CDLP | Board
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CDLP | Advance Trial Series
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*Unless otherwise noted, seminars are
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the defense of criminal cases. Law enforcement personnel and prosecutors
are not eligible to attend.
** Open to all members

Note: Schedule and dates subject to change. Visit our website at www.tcdla.com for the most up to date information.
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Craig Jett

Be Seen, Be Heard, Be Active

I

:: President’s
Message

t is customary at the end of one year and the beginning of another to take stock of one’s
achievements, failures, and goals. This exercise is common and useful for individuals,
families, and organizations. So it seemed useful to me to take stock of how TCDLA is doing.
The facts and figures say we are doing very well. However, with your help, we can do more,
and be better.
TCDLA has never been bigger, stronger, nor provided more services to its members.
We are 2700 strong throughout the state.1 Our members include private practitioners and
public defenders; white collar and court appointed lawyers; death penalty and traffic ticket
specialists; and every kind of criminal defense lawyer in between. We have more women
and minority members than ever before. We have 11 full-time and 8 part-time staff, housed
in offices in Austin and Lubbock. We are financially sound. In fiscal 2007 (9/1/06–8/31/07)
we produced 40 continuing legal education seminars in 15 different cities.2 These seminars
were attended by 3,797 lawyers, judges, investigators, and paralegals. The subject matter
included general criminal law and procedure, and specialty seminars on indigent defense,
death penalty defense, DWI, defending juveniles, defending child abuse cases, innocence,
and forensics. We trained 80 new lawyers at the Texas Criminal Trial College in Huntsville.
We partnered with the Harris County Criminal Defense Lawyers Association, San Antonio
Criminal Defense Lawyers Association, Lubbock Criminal Defense Lawyers Association,
Dallas Criminal Defense Lawyers Association, Texas Tech School of Law, State Bar of Texas,
and the National College of DUI Defense in the production of continuing legal education.
Our flagship seminar, the Rusty Duncan Advanced Criminal Law Course, was attended by
more than 800. We have an excellent relationship with the Court of Criminal Appeals, which
provides the grant funds for the Criminal Defense Lawyers Project seminars.
In addition to CLE, TCDLA provides a variety of benefits to the practicing attorney.
TCDLA currently has 32 criminal law publications (TCDLEI has two more), selling 2501 in
fiscal 2007 (TCDLEI sold another 116). We publish a significant decisions digest by email
on a weekly basis when state and federal appellate courts are releasing opinions. We repeat
the significant decisions in print in our Voice for the Defense magazine, which we publish
1. Membership varies from week to week in a natural cycle as memberships lapse and are
renewed.
2. Abilene, Amarillo, Austin, Brownsville, Dallas, El Paso, Fort Worth, Galveston, Houston, Huntsville,
Lubbock, San Antonio, South Padre Island, Waco, and Lake Tahoe.
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ten times a year. The Voice also includes scholarly articles, prac
tical motions, and TCDLA news. We manage a listserve that
allows members to securely submit legal questions to, and
discuss those issues with, other members. We have continued
our presence in the legislature with a well-coordinated, fiveperson lobbying team. Our team remains active in off legislative
years. TCDLA also employs a capital assistance attorney, Philip
Wischkaemper, who produces seminars and trial materials and
provides technical assistance to lawyers statewide who defend
death penalty cases.
When I started my term as president, I appointed chairs of
23 TCDLA committees. Some were necessary for the business
of operating TCDLA, like the budget, membership, and nomi
nations committees. Some are dedicated to particular practice
areas, like death penalty, DWI, and corrections. Some provide
CLE and training, like the CDLP, public defender, and innocence
committees. Others provide direct assistance to members, like
the strike force, amicus curiae, and lawyers assistance. Since the
beginning of my term, we have created four more committees,
including a CPS committee and an expunction committee.
TCDLA is a statewide democratic institution. Our members
come from all areas of the state, from Dumas to Brownsville and
El Paso to Texarkana. Three years ago our board was expanded to
42 directors and 16 associate directors. Our bylaws provide that
we have a director, a member of the executive committee, and a
member of the nominatiions committee from each membership
area. At our nominations committee meeting in December, we
had to consider 31 applicants for 16 open board positions and
3 candidates for one officer position. Those nominated by the
committee must be approved by a vote of the membership at the
general meeting in June. Our bylaws also provide for a member
who is not nominated by the committee to seek a board or of
ficer position by a vote of the membership.
As you can see, TCDLA provides a wide range of services
and benefits to our members. TCDLA is lead by its officers
and its board of directors. It is an honor and a privilege to be
an officer, a board member, or a committee chair of TCDLA.
With that honor comes duty, responsibility, and obligation to
work for the betterment of the organization in order to serve
the membership. The privilege is earned by working for TCDLA
and our profession; by being a dedicated lawyer; and by gaining
respect and trust of your colleagues. There is no entitlement to
board membership because of individual achievement, where
you are from, or who you know. There is not a mold that you
have to fit or a person you have to know to become a board
member. So how do you become a board member? How do you
become a more involved TCDLA? You start by attending TCDLA
seminars, meetings, and events. Get to know other members
and let them get to know you. Volunteer for a committee, or

write an article. If you think you can contribute to the many
things we do—or contribute something new—then show up
and let us hear from you. If you don’t like something we do, be
present and let us hear from you. Don’t just lob criticism from
cyberspace. Be constructive, be positive, and be active in mak
ing TCDLA what you would like it to be, whether you want to
continue or change its course.
TCDLA board meetings are open to all members. All the
present TCDLA officers and most board members attended
board meetings before they were elected to our board. We were
seen, we were heard, and we were active participants in the
business and fun of TCDLA. Our upcoming board meeting is
in New Orleans on March 8, 2008, at the Hotel Monteleone, in
conjunction with a great-looking seminar called “Federal Law
at the French Quarter.” Our next board meeting, and the general
membership meeting, will be in San Antonio, in conjunction
with the annual Rusty Duncan Advanced Criminal Law Course,
June 26 –28, 2008. Add your flavor and spice to the TCDLA
gumbo. Be Seen, Be Heard, and Be Active. I hope to see you
all soon.

We need your

Word!

Would you like to see your name in print?
We are looking for potential articles for the
Voice for the Defense.
If you would like to submit an article, please send it to
Cynthia Hampton at champton@tcdla.com or
Craig Hattersley at chattersley@tcdla.com
Prior to publication, articles are reviewed and
approved by Emmett Harris, editor, and Rebecca Davis, feature
articles editor.
Questions? Call 512-478-2514 ext. 33

January/February 2008

VOICE FOR THE DEFENSE

9

Joseph A Martinez

Special Thanks

I

want to thank our course directors, Kelly Pace and Matthew Skillern, who organized the
Advanced Trial Series seminar in Tyler. We had more than 60 participants.
Special thanks also to course directors Rusty Gunter, Laurie Key, Donnie Yandell, and
Chuck Lanehart, who organized the 28th Annual Prairie Dog Advanced Criminal Law
Short Course in Lubbock. The seminar was held at the Texas Tech Law School and drew
more than 200 attendees.
Additional thanks to the Lubbock Criminal Defense Lawyers Association for helping
organize the seminar and special events. Thanks also to Bill Trantham from Denton, who
cooked up his usual extraordinary barbecue lunch on Friday. Thursday night, LCLDA held
its annual fundraiser to raise money for the Brendan Murray Scholarship Fund. A great
time was had by all!
The TCDLA Board of Directors had its quarterly meeting on December 8, 2007, in
Dallas. The board voted to take the following actions:
• seek a new CPA/auditor
• make changes to the TCDLA chart of accounts
• pay “junior” lobbyists Celeste Villarreal, David González, and Kristin Etter for six
months during the interim
• abandon the Yahoo listserv and make e-communities more “user-friendly”

:: Executive
Director’s
Perspective
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We are videotaping interviews with all TCDLA Past Presidents, Hall of Fame Recip
ients, and Octogenarians in order to ensure TCDLA has records of these extraordinary men
and women and their contributions to justice. Excerpts of the interviews will be shown at
upcoming seminars.
The search goes on for a new TCDLA home office. TCLDEI has engaged an Austin ar
chitect to look at tearing down and rebuilding at the current 1707 Nueces location. With current
real estate prices, it appears that rebuilding may be the most cost-effective way to go.
Please join us in New Orleans for the Federal Law seminar on March 6 –7, 2008, and for
board meetings on March 8th. The seminar and board meeting will be held at the beautiful
Hotel Monteleone in the heart of the French Quarter. Join us for the Past Presidents’ Re
ception at the Dinner Jazz Cruise on the Natchez steamboat on Friday, March 7.
The 21st Annual Rusty Duncan Advanced Criminal Law Course will be here before you
know it! The seminar and board meeting will be held at the Henry B. Gonzalez Convention

January/February 2008

Center in San Antonio on June 26–28, 2008. Please join us for
the seminar and annual meeting. Special early-bird and new
lawyer registration ends February 15, 2008. Register online
today!
Sales of our new codes books have been going very well.

Please help us get the word out. The set of annotated Code
of Criminal Procedure and Texas Penal Code costs members
$65.00. You can order all our manuals online or by calling the
home office.

Federal Law
at the

French Quarter
March 6&7, 2008
Hotel Monteleone
New Orleans
To register online or view
agenda, go to www.tcdla.com

Hotel Monteleone | 214 Royal Street
New Orleans, Louisiana | 504-523-3341

The TCDLA Advanced Federal Criminal Law Seminar is returning to New Orleans. The seminar will be held in the penthouse
conference room of the Monteleone Hotel, with majestic views of the city and the Mississippi River. The seminar is geared to
bring the federal law p
 ractitioner up to date on current issues in the trial, sentencing, and appeal of both the simple and the
complex federal criminal case. While each topic is presented by an outstanding speaker, of special note is constitutional scholar
Professor Erwin Chemerinsky, currently of Duke Law School and soon to be the dean of a new law school at the University
of California at Irvine, speaking on the current issues before the United States Supreme Court and his predictions on how the
Court may resolve those issues; Sara Noonan and Ann Blanchard speaking on the numerous pitfalls for the practitioner that
are hiding in the Protect Act and SORNA; and Tim Crooks speaking on recent Fifth Circuit decisions. Add to that mix Gerry
Goldstein on search and seizure, Marjorie Meyers on current sentencing issues, and the inspirational story telling of Tim Evans,
Doug Tinker, and Jim Boren; and you have a program that is a must for all federal criminal law practitioners. Come join us in the
French Quarter for this exciting and informative foray into federal criminal law.
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Emmett Harris

What About the Fourth Wise Man?

U

:: Editor’s
Comment
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ntil this morning, I thought an epiphany was a moment of sudden intuitive understanding,
a flash of insight, or, as alcoholics sometimes say, a moment of clarity. I learned today at
the United Methodist Church that this was “Epiphany Sunday.” It is a yearly commemoration
of the revealing of Jesus to the Gentiles in the persons of the Magi. You remember them.
They were the Three Wise Men. I imagine that most of you saw them during the holidays
in nativity scenes, on holiday cards, and, if you were lucky, in pageants put on by children.
There the three of them were standing by at the manger scene with their gifts or marching in
while someone sang “We Three Kings of Orient Are.” The pastor mentioned in passing that
scholars don’t really know how many of them there were. There might have been more than
three. The number three is not mentioned in the scripture. Apparently the three just gets
used because of the three kinds of gifts they brought. This sent me flipping over to Matthew
to check it out. Sure enough, it doesn’t say three. What if there were four?
Now, there is a part of me that just pulls for the underdog. This is probably not a bad
tendency for one who practices criminal defense. I began to think about the fourth wise
man. He was there too. He had come with the others just as dedicated to finding the infant
King as they were. He, like them, was searching for the one who later described himself as
“the truth.” He was no less dedicated to this search for the truth than the others. Yet for over
two thousand years, people have spoken, written, role-played, and sung about the event as
if he wasn’t even there.
That is when I had my epiphany. I had just returned from Lubbock, where the latest
Prairie Dog Seminar was held. There were more than 200 lawyers in attendance, engaged in
continuing legal education designed to help them be better defenders of people in trouble.
The event was co-sponsored by the Lubbock and Texas Criminal Defense Lawyers associa
tions. TCDLA has more than 2700 members. Many of these defenders will never wind up
on television or chronicled in print to any degree. Many of these defenders will never handle
a “high profile” case that brings them any particular notoriety. Most of us are just like the
fourth wise man. Most of us will never know celebrity, and from one fourth wise man to
another, that is okay.
That fourth wise man didn’t make his journey with celebrity on his mind. He wasn’t
looking for fame or recognition. (Maybe that’s why he was considered wise.) He, like we
should be, was searching for truth. We do that. His attention was focused on someone other
than himself. We do that. He saw in a very ordinary-looking infant what that person could
become. We do that. He had a hunger for justice. He sensed that the government’s interest
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in that child was not benevolent, and he refused to assist the
government in finding the child and doing it harm.
As we begin a new year of representing those who need
our help, let us rededicate ourselves to the pursuit of truth and
justice. Let us spend some time thinking about what drives us
in this pursuit. If someday someone writes about us or sings
songs about us, so be it. In the meantime, come join with me
in a merry band of fourth wise men.

Charles Balwin
Quinn Brackett
Peter Bright
Jack H. Bryant
Phil Burleson
Byron Chappell
Emmett Colvin
C. Anthony Friloux, Jr.
Richard W. Harris
Odis Ray Hill
Weldon Holcomb
Knox Jones
Joe Keagans
George F. Luquette
David A. Nix
Rusty O’Shea
Travis Shelton
Don R. Wilson, Jr.
George Roland

Constance Luedicke couldn’t make the Dallas board meeting
in December, but she showed her colors to the penguins of
Antarctica with her TCDLA “Who’s your lawyer?” T-shirt.
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FR Buck Files, Jr

The Gunner Was Correct

E

very United States probation office probably has at least one of them. I call them gunners.
They are the zealous probation officers who seem to take great delight in coming up with
an unanticipated Guideline provision that will permit a United States district judge to assess a
greater sentence than the government thought appropriate or the defendant expected. When
you receive a pre-sentence investigation report (PSR) written by a gunner, you expect the
worst—and that’s what you normally get. That happened to the defendant in United States
v. Newsom, 508 F.3d 731 (5th Cir. 2007).
The Facts

:: Federal
Corner
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Brett Garrett and James Hardin convinced the defendant that he should help them steal ex
plosives from their former employer. The defendant provided them with a cutting torch in
order that they could cut through the locks on the storage units containing explosives. He
drove them to the plant and dropped them off at the front gate. After they had obtained the
explosives, he returned and picked them up. The three of them then took the explosives to
the defendant’s home. Later, he moved the explosives to another location without Garrett’s
and Harden’s knowledge.
ATF agents quickly identified Hardin and Garrett as suspects and interviewed them about
their involvement in the theft. Garrett eventually admitted to the agents that he, Hardin, and
the defendant had stolen the explosives and had taken them to the defendant’s home. The
ATF agents obtained a search warrant for the defendant’s home and conducted a search.
While there, they observed four surveillance cameras, a signal detector for law enforcement
body wires, and evidence of narcotic distribution and identity theft. The agents also found
six firearms, including two pistols with obliterated serial numbers. No explosives were found
at the defendant’s home; however, with his assistance, the agents ultimately recovered all the
stolen explosives.
The defendant eventually pled guilty in the court of United States District Judge John H.
McBryde to the offense of aiding and abetting the theft of explosive materials in interstate
commerce. His pre-sentence report calculated an offense level of 14 and a criminal history
category of III, which resulted in a Guideline range of 21 to 27 months. The probation
officer suggested that Judge McBryde might elect to depart upward pursuant to U.S.S.G.
§5K2.21, which permits departures based on dismissed or uncharged conduct that reflects
the actual seriousness of the offense and was excluded from the determination of the appli
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cable Guideline range. The probation officer noted that if the
defendant had been convicted of a firearms offense under 18
U.S.C. §922, he would have had a total offense level of 20 and
a Guideline range of 41 to 51 months.
The defendant objected to the probation officer’s proposed
use of §5K2.21, arguing that this section only permits an upward
departure for uncharged offenses when the offenses reflect the
actual seriousness of the crime charged. It was the defendant’s
position that the proposed departure was improper because his
uncharged crime (illegal possession of firearms) did not concern
the seriousness of the offense of conviction (theft of explosives).
In response to the defendant’s objections, the probation
officer filed an addendum based on the proffer interviews of
Hardin, Garrett, and the defendant. He explained that the de
fendant had sold Hardin and Garrett methamphetamine over
the course of three months, and pointed out that a number of
the firearms seized from the defendant’s residence had been
given to the defendant by Harden and Garrett in exchange for
methamphetamine.
At the sentencing hearing, the government stated that it did
not intend to prosecute the defendant for his drug activity or
firearms possession, and that it was not urging Judge McBryde to
upwardly depart from the defendant’s Guidelines range. Never
theless, Judge McBryde overruled the defendant’s objections
and adopted the findings and conclusions of the PSR and its
addendum.
Judge McBryde explained that he had decided to upwardly
depart pursuant to §5K2.21 based on his conclusion that the de
fendant was “almost a oneman crime wave,” since he “was running
a drug operation” and “trading guns for drugs.” Judge McBryde
sentenced the defendant to 41 months imprisonment and three
years of supervised release. The defendant appealed.
From the Opinion
A panel of the Circuit (Jones, Chief Judge and Stewart and
Clement, Circuit Judges) affirmed the judgment and sentence.
Writing for the panel, Judge Stewart’s opinion includes the
following:
[The Guideline Issue]
Newsom argues that the district court erred when it up
wardly departed at sentencing pursuant to §5K2.21 based
on his uncharged conduct involving drug distribution and
unlawful firearms possession. He contends that §5K2.21
permits an upward departure for uncharged conduct only
if the conduct is related to the offense of conviction. We
have only addressed §5K2.21 generally in a limited number
of cases, and so Newsom’s appeal presents an issue of first
impression for our court.

Section 5K2.21 states:
The court may depart upward to reflect the actual serious
ness of the offense based on conduct (1) underlying a charge
dismissed as part of a plea agreement in the case, or underlying
a potential charge not pursued in the case as part of a plea
agreement or for any other reason; and (2) that did not enter
into the determination of the applicable guideline range.
§5K2.21. This section was added to the Sentencing Guide
lines in 2000 to address a circuit conflict ‘regarding whether
a court could base an upward departure on conduct that
was dismissed or not charged as part of a plea agreement
in the case.’ U.S.S.G. §5K2.21, Historical Notes. In adopt
ing §5K2.21, the Sentencing Commission endorsed the
position held by the majority of circuits: a departure based
on conduct uncharged or dismissed pursuant to a plea
agreement was proper and did not undermine the expec
tations of the parties to the plea agreement. See id. How
ever, Newsom asserts that the phrase ‘to reflect the actual
seriousness of the offense’ limits the application of §5K2.21
to uncharged conduct that has a factual relationship to the
offense of conviction.
The Sentencing Commission has never explicitly com
mented on whether a factual relationship is required be
tween the uncharged or dismissed charges and the offense
of conviction. Nevertheless, §5K2.21’s historical notes fa
vorably reference a number of cases where circuit courts
held that an upward departure was only permissible if there
was a relationship between the uncharged and charged
offenses.
***
Similarly, since the adoption of §5K2.21, the majority
of other circuits appear to require the existence of some
connection between uncharged conduct and the offense
of conviction.
***
However, the case law also suggests that the relationship
does not have to be a particularly close one.
***
The Sentencing Commission explained: ‘This amendment
allows courts to consider for upward departure purposes
aggravating conduct that is dismissed or not charged in
connection with a plea agreement.’ U.S.S.G. §5K2.21, His
torical Notes. Thus, we join those other circuits, such as the
Eighth Circuit, in interpreting §5K2.21 as requiring some
January/February 2008
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degree of connection between uncharged and charged
offenses, although even a remote connection will suffice.
Turning to the facts of this case, we conclude that Newsom’s
argument is without merit. Newsom’s uncharged conduct
involves drug distribution and illegal firearm possession.
Given that Newsom and his co-defendants, Hardin and
Garrett, had a history of trading guns for drugs, and were
all high on drugs the night they stole the explosives, we find
that there is a sufficient connection between the uncharged
and charged offenses. As such, the district court did not
err when it relied on §5K2.21 as the basis for its upward
departure.
[The Reasonableness of the Sentence Issue]
We next determine whether the district court’s forty-one
month sentence was reasonable. Newsom contends that it
was unreasonable because he provided law enforcement with
substantial assistance, and that the government, far from
urging the district court to upwardly depart, actually asked
the court to consider Newsom’s request for a downward
departure based on the assistance he had provided. Despite
Newsom’s cooperation and the government’s disinterest in
an upward departure, we conclude that the district court
did not abuse its discretion while sentencing Newsom. It

carefully considered all of the evidence as well as the fac
tors under 18 U.S.C. §3553(a), and imposed the sentence
it deemed as reasonable. We refuse to disturb that deter
mination. Newsom’s sentence was increased by fourteen
months based on his criminal and dangerous uncharged
conduct, and we have previously upheld similar and
much larger departures as reasonable. See United States v.
Lambert, 984 F.2d 658, 664 (5th Cir.1993) (eighteen-month
departure upheld); United States v. Lee, 989 F.2d 180, 183
(5th Cir.1993) (sixty-five month departure upheld); United
States v. Ashburn, 38 F.3d 803, 810 (5th Cir.1994) (en banc)
(102-month departure upheld).
Conclusion
Once again, we see that the interpretations of the United States
Sentencing Guidelines are ever changing. More than twenty years
after their implementation, issues of first impression are still
being presented to the courts. Did the gunner do anything wrong
in this case? Of course not. The problem, though, continues to be
that no agreement between the government and the defendant
is ever set in stone. The luck of the draw—which judge? which
probation officer? which panel of the Circuit?—will continue
to determine the outcome of many cases.

2008 Indigent Defense
Coming to your city:
May 6–7
May 16
TBD
June 25

El Paso
Dallas
Houston
San Antonio

(dates subject to change)

Seminars sponsored by CDLP are funded by
the Court of Criminal Appeals of Texas.
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Send your letters, pictures, gripes, bonehead gaffes, or whathave-you to champton@tcdla.com or chattersley@tcdla.com.

Kudos
Note: We’ve started this column in recognition of our members
who do something to advance the cause of justice. If you have
an accomplishment you would like to share, or know someone
who does, please send it to us and we’ll publish it in the Voice.
John Gioffredi, Dallas—Purchased a bicycle as a
 
Christmas gift for a local mentally handicapped man.
Says John: “I delivered that bike to Judge Kristin Wade
this morning. I got several curious looks as I rolled a
bicycle through the metal detectors and down the hall
ways of the Dallas County Criminal Courts Building.”
Other TCDLA members got wind of the donation at the
Voir Dire seminar through John’s emails to friends, and
he ended up with nine bicycles to donate. He’d like to
make this a yearly TCDLA event now, and sees the potential for 50 or 100 bikes to donate to needy children.

On December 20, Argentina’s consul general in
 
Houston, Ricardo Augusto Gauthier, presented one of
his country’s highest recognitions—the Orden de Mayo
al Merito (“Order of Merit”)—to Stanley Schneider and
Scott Atlas for their work on a high-profile death penalty
case involving Victor Saldano, an Argentine national on
Texas’ death row. The presentation, made in the Rotunda
at City Hall, is made to outstanding foreigners whose
“services and personal works have been distinguished
by and deserve the gratitude of the Nation.” They are the
first Texans to ever receive the award.
The two were honored for their successful effort
to seek resentencing of Saldano, who received the
death penalty several years ago after a state-sponsored
psychologist testified that he deserved the death
penalty based in part on the fact that he was Hispanic.
Ultimately, the courts agreed that Saldano (and at least
five others who were sentenced to death based on
testimony from the same expert) should be given a new
sentencing hearing. After the Saldano case was widely
publicized, the Texas Legislature banned the use of
similar testimony in the future.
Stanley, of course, is first vice president of TCDLA and
recipient of TCDLA’s President’s Award in 2003 for his
work in death penalty litigation and TCDLA’s Lawyer of
the year in 1997.

Katherine Scardino, Houston—Acquittal in non-capital

murder case
Mark Daniel & Tim Moore, Fort Worth—Life sentence in
 
death penalty case
David Griffith of Gilmer and Jeff Haas of Tyler—Five life
 
sentences in plea bargain where state was seeking death
penalty (“Kentucky Fried Chicken” cases from Kilgore).
James Stafford and Tom Stickler, with Naomi Terr as
 
the mitigation specialist, Aimee Solway writing pretrial
motions, and the assistance and support of the Mexican
Capital Legal Assistance Program and the Mexican Consulate, worked out a plea bargain in Matagorda County
for a Mexican national subject to the death penalty.

Stanley Schneider and Scott Atlas, sporting their new hardware,
flank Ricardo Augusto Gauthier, Argentina’s consul general.
January/February 2008
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The
victim’s
reluctance
to testify is
exculpatory
during plea
negotiations
John Stickels

Hidden Agendas
What you don’t know
can hurt your client
when it comes time to
plea bargain
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T

he victim’s attitude about testifying often influences the Brady v. Maryland

result of a criminal prosecution. For example, the
prosecutor in the Kobe Bryant sexual assault case
dismissed it on the eve of trial solely because the
victim did not want to testify. In discussing the reasons for
the dismissal, the District Attorney stated: “. . . the 20-year-old
woman accusing Bryant decided not to participate. She dropped
out after a series of gaffes that led to the public disclosure of her
name and other personal details.” 1 Outside the courtroom, the
District Attorney stated that the decision to drop the case “is
not based on a lack of belief in the victim—she is an extremely
credible and a brave young woman.” 2
Based on these statements, it appears the prosecutor believed
there was sufficient evidence to convict Bryant. However, instead
of proceeding to trial or a guilty plea, the prosecutor chose to
dismiss the case because the victim did not want to testify. In
similar but unpublicized situations, a dismissal is probably not
the typical resolution of the prosecution. Instead, the prosecutor
would probably have discounted the value of the case because
of the weakened evidence resulting from the victim’s reluctance
to testify and plead out the case.3
In the Kobe Bryant situation, the victim’s reluctance to tes
tify was the most important aspect of that case because it was
the deciding factor in the prosecutor’s decision to dismiss the
prosecution. What makes the Kobe Bryant case unique from
the ordinary criminal case is the victim’s reluctance to testify
was well known to Bryant throughout the proceeding as a result
of the prolonged litigation over things such as her past sexual
history and her mental health records.4 This is unusual because
the victim’s attitude toward testifying is usually suppressed
information not available to the defendant—the purpose of
such suppression is to keep pressure on the defendant to enter
a guilty plea. Thus, in the Bryant case, there was no pressure for
him to plead guilty because he knew the victim was reluctant to
testify. Basically, Bryant had a good idea that if he held tough
and continued to push for a trial, the case would probably go
away because the victim did not want to testify.
This article proposes that the victim’s reluctance to testify
is exculpatory in plea negotiations because that reluctance of
ten mitigates punishment. In the typical criminal case, the
prosecutor is the only party who knows the victim’s attitude
about going to trial as this information is usually hidden from
the defense. Based on this attitude, as well as other factors, the
prosecutor then enters into plea negotiations with the defen
dant and makes a plea offer either on the low or high end of
the punishment range. As a result, the victim’s attitude about
testifying directly influences plea negotiations.

In Brady v. Maryland the United States Supreme Court held
that due process requires the prosecution to disclose evidence
in its possession that is favorable to the defendant and material
to the defendant’s guilt or punishment.5 Evidence is favorable
if it has any tendency to prove a fact that could contribute
to a reasonable doubt about guilt or a statutory aggravating
factor, mitigate punishment, impeach a witness, or result in
the exclusion of unfavorable evidence.6 Favorable evidence is
material if there is a reasonable probability that the defendant
would have been found not guilty, convicted of a lesser offense,
or received a lesser sentence but for the prosecutor’s failure to
disclose the evidence.7
Brady v. Maryland was a punishment case. Brady and Boblit
were co-conspirators charged with murder, but tried separately.
Brady, who was tried first, admitted his participation in the
crime but denied committing the actual killing. In argument,
Brady’s attorney conceded that Brady was guilty of murder
but argued that Brady should not receive the death penalty be
cause he did not do the actual killing. The jury disagreed and
sentenced Brady to death. The evidence withheld was a state
ment by Boblit that “he admitted the actual homicide.”
To show a Brady violation, the defendant need only dem
onstrate that the undisclosed evidence could reasonably put the
case in a different light as to undermine the confidence in the
result. In most instances, the remedy for a Brady violation is a
new trial in order to allow the defendant to take advantage of the
undisclosed evidence.8 In addition, some of the government’s
evidence may be suppressed in the new trial if the failure to
suppress would result in harm to the defendant.9 The remedy
afforded Brady was a new punishment trial where the jury con
sidered the suppressed evidence.

Guilty Pleas
The United States Constitution requires that a guilty plea must
be the result of a “voluntary and intelligent choice among the
alternative courses of actions open to the defendant.” 10 If a
defendant’s guilty plea is not both voluntary and knowing, it
violates the defendant’s due process rights.11 In the absence of
impermissible conduct, a plea is deemed intelligent if it is made
with the advice of competent counsel and if the defendant is
aware of the nature of charges against him.12
The United States Supreme Court has held that conviction
by a guilty plea “is no more foolproof than full trials to the
court or the jury.” 13 As a result, “[C]ourts should take great
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precautions against unsound results, and should continue to
do so whether conviction is by plea or by trial.” Id. In addition,
the decision to plead guilty is often heavily influenced by the
defendant’s appraisal of the government’s case against him.
Thus, the nondisclosure of Brady material may be sufficient to
invalidate a guilty plea.14
The mere nondisclosure of Brady material does not auto
matically invalidate a defendant’s guilty plea unless the defendant
was prejudiced by the nondisclosure. The test for determining
prejudice due to a Brady violation in a guilty plea setting is
similar to the test for ineffective assistance of counsel at a guilty
plea: The defendant must show “a reasonable probability that,
but for the counsel’s errors, he would not have plead guilty and
would have insisted on going to trial.” 15 With regard to a Brady
violation in a guilty plea setting, the defendant must show there
is a reasonable probability that but for the Brady violation, the
defendant would have refused to plead guilty and, instead, would
have opted for trial.16

Brady, Guilty Pleas, and Victims
The most expeditious method of resolving criminal cases is
through a guilty plea because a criminal jury trial consumes
an enormous amount of public resources while a guilty plea
disposes of the case with relatively little time and expense. Ob
viously, not every criminal case can be resolved through a plea
agreement; however, it is necessary for the prosecutor to make a
plea offer and enter into plea negotiations before the defendant
can determine whether or not to accept it.
In everyday criminal practice, prosecutors often give the
appearance that victims exert a large amount of influence over
the plea negotiation process. This often results in the victim
having veto power over both the terms of a plea agreement and
whether or not the defendant enters a guilty plea. Research has
shown that victim consent is often a requirement before the
prosecutor will enter into a plea agreement with the defendant.
This need for victim consent appears to allow the victim to be
in charge of the plea to the point that dissatisfaction with the
plea agreement is often cited as the reason for a case being tried
instead of being resolved through a plea agreement.17 Thus, it
follows that if the prosecutor’s motivation for entering into plea
negotiations is the victim’s reluctance to testify, then the victim’s
attitude about testifying is important during plea discussions
and should be disclosed to the defense because it will influence
the terms of the plea agreement.
The victim’s reluctance to testify and motivation to resolve
the prosecution without a trial may be favorable to the defendant
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but may not be material and exculpatory on the issue of guilt.
For example, in the case of People v. Jones, the prosecution failed
to disclose to the defense that the complaining witness had died
and the defendant entered a guilty plea without knowing of the
death.18 The defendant attempted to withdraw the guilty plea
because of the failure to disclose.19 The Court did not allow the
withdrawal because, it reasoned, the prosecution is not required
to share his or her appraisal of the weakness of the case. The
court went on to further explain a defendant is not entitled
to withdraw a guilty plea because he was mistaken about the
quality of the government’s case.20
People v. Jones is a “guilt/innocence” case, and the appellate
court’s decision may have been different if the terms of the
plea bargain, instead of the issue of guilt, were in issue. In
New York, after a defendant is found guilty, the punishment
is assessed by the Court within very specific parameters.21
Therefore, the victim’s reluctance to testify and motivation to
resolve the prosecution is not relevant to punishment since the
parties cannot enter into a plea agreement specifying the pun
ishment. This is similar to the federal criminal system, where
the judge assesses the punishment according to the Federal
Sentencing Guidelines and the prosecutor cannot enter into a
plea agreement specifying the punishment.22
Texas is different from New York because the prosecutor
and the defense can enter into a plea agreement specifying both
the crime of conviction and the amount of punishment. The
only limitation on the agreement is that the punishment must
be within the statutory minimum and maximum ranges and the
plea agreement requires the approval of the judge.23 Therefore,
if the prosecutor is motivated to resolve the case through a plea
agreement because the victim refuses to testify, he or she can
agree to whatever is necessary for the defendant to enter a guilty
plea. Thus, the victim’s attitude about testifying would directly
influence the amount of punishment negotiated between the
prosecution and the defense and, in these situations, the victim’s
attitude about testifying would mitigate punishment, meet the
requirements of Brady, and be exculpatory.
A typical example of a victim’s lack of motivation to resolve
a case with a plea agreement is represented by the following
exchange that took place at a docket call in District Court in a
felony case where the defendant was charged with attempted
murder:
The judge called the next case. The defendant and the
attorney went from the audience and stood before the
judge. The judge asked where the case was, and the defense
attorney said, “we want a jury trial.” The judge grimaced
and said: “Isn’t there anyway to work this out? Is there an

offer?” The prosecutor responded: “No, the family of the
victim is still really upset.” 24
When the judge asked “where the case was,” he was trying
to determine whether the defendant was contemplating a guilty
plea. To reiterate: The most expeditious method of resolving
criminal cases is through a guilty plea because a criminal jury
trial consumes an enormous amount of public resources and
a guilty plea disposes of the case with relatively little time and
expense. Obviously, not every criminal case can be resolved
through a plea agreement. However, it is necessary for the pros
ecutor to make a plea offer before the defendant can determine
whether or not to accept it.
The defense attorney’s response of “we want a jury trial”
informed the judge that plea negotiations were nonexistent.
The judge’s grimace indicated his displeasure with the defense
attorney’s announcement and the judge’s questions to the
prosecutor—“Isn’t there anyway to work this out? Is there an
offer?”—were attempts to have the prosecutor begin plea ne
gotiations with the defendant.
The prosecutor’s response to the judge’s question illustrates
how victims influence the prosecutor during plea negotiations.
The lack of victim cooperation was the articulated reason for
why the prosecutor had not made a plea offer. This reason
gives the impression that victim consent was required before
the prosecutor would enter into plea negotiations. Conversely,
it is reasonable to conclude that a victim’s reluctance to testify
and motivation to resolve the prosecution as quickly as possible
will also guide the prosecutor during the plea negotiations
and motivate the prosecutor to resolve the case through a plea
agreement.

Conclusion
Brady v. Maryland is one of the most important Supreme Court
cases with regard to the due process rights of the defendant
because it reaffirms the notion that prosecutors have a greater
obligation to the criminal justice system than to simply convict
a defendant. This obligation includes disclosing favorable evi
dence. Favorable evidence includes evidence that mitigates
punishment.
As this article illustrates, the victim’s reluctance to testify
may mitigate punishment because it motivates the prosecutor
to enter into a plea agreement on terms that are more favorable
for the defendant than in a situation where the victim has no
reluctance to testify. This motivation to enter into a plea agree
ment is especially important in those jurisdictions where the
prosecution has the ability to agree not only as to the conviction

of the particular crime, but also as to the punishment for that
particular crime. Thus, in those jurisdictions, the victim’s
reluctance to testify and motivation to resolve the prosecution
as quickly as possible is exculpatory and should be disclosed.
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War Stories
Tales from the “Old Farts” of Austin

The following stories are the result of an email that longtime Austin lawyer Ken Houp
posted to the Austin Criminal Defense Lawyers listserv. Over the course of several days,
other members began sending around their own stories. I decided to compile and share
them with the membership. Since Ken started this, his contributions are first.
Enjoy!
Cynthia Hampton
22
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I can remember as a baby lawyer in 1970 standing in the old 147th looking over at Paul Holt, Ken Houp
Ronnie Garcia, Sam French, Sam Houston Clinton, and Peter Zaremba, to name a few, and
wondering “who are these old farts?” Now I are one. It occurred to me that too many of us
old farts will not be around forever, and that we possess a lot of the unwritten oral history of
the Travis County criminal courts over the last 40 years. So I am suggesting, if management
approves, that those of us over 60 start e-mailing the membership with our accounts of the
“good ol’ days.” Here’s my first contribution.
Bob Smith was DA for most of the late ’60s and up to the late ’70s, when Ronnie Earle was
elected. Bob always had an unlit cigar in his mouth, which he mostly chewed. Herman
Goetcher was First Assistant. One day Herman came up to Bob and announced that he
was going to grow a mustache and a goatee. Bob took the cigar out of his mouth, narrowed
his eyes, and said, “I don’t care if you want to look like a cocksucker.” Herman never had a
mustache and goatee.
• • •
E. A. Galvan is the only assistant district attorney I ever knew who lost a plea of guilty. It
happened this way: A little old gray-haired widow woman was indicted in the 167th for
forging her deceased husband’s name to benefit checks that should have ceased arriving at her
husband’s death. Somehow during the plea colloquy the subject of restitution came up.
“How much of the money do you have left?”
“None,” she replied, “I spent it all burying him.”
Without missing a beat, Judge Blackwell said, “Having heard the evidence, I find you
Not Guilty.”

Just a few short years after the 167th was created and Tom Blackwell had moved up from DA Dave Shapiro
to become its first judge, I was sitting in the front row one Monday morning watching the late
Roy Martin—he of the deep gravely voice—defending some guy charged with the stickup of
a convenience store. Judge Blackwell was overruling each and every motion that Roy Martin
made, and it was obvious to everybody in the courtroom that Roy was confronted with very
bad facts and that Judge Blackwell didn’t think much of his legal position, either. The jury was
going to be seated when court resumed after lunch. As we left the courtroom upon recess at
12 noon, I was walking behind an older lawyer accompanying Roy Martin out the door. He
said, “Roy, you know, Tom Blackwell was the best prosecutor Travis County ever had.”
And Roy looked at him and said—in his deep gravely voice —“Still is.”
• • •
But Roy Martin would also be the first to tell you that everyone would get a very fair shake
out of Judge Blackwell on sentencing. And if you wore the uniform of Uncle Sam and were
stationed at Fort Hood, the presumption of innocence was very much alive in the 167th, and
you were well advised to opt for a bench trial.

I was a young assistant DA and Roy Martin had Lt. Merle Wells—great guy—on the stand. Phil Sanders
He asked him, “My guy has no criminal record, is that right?” Merle then reeled off a couple
pages of criminal record. Roy turned around to his client and in his usual small, raspy voice
said, “You lying SOB.”
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Keith Hampton

As a yearling, I recall how one “old timer” volunteered his opposition to the death penalty.
When he was a boy, he told me, his parents took him to a public execution. The condemned
swore his innocence before he was hung. He told me that when he became a teenager, he went
to nearby Hays County for another execution, where another condemned person confessed
his guilt to the crime the executed man had protested before being hung. He said he decided
he was against the death penalty at that time.

Gary Thomas

While in undergrad here, I accomplished the feat of getting ten driving violations in two
semesters. Finally, I was arrested after rear-ending someone in the rain after a football game
here in town, where I took my bourbon into the stadium quite freely. It caused a multi-car
bang up and landed me in the can. New experience—the can, that is.
I called the person all my frat brothers told me about, the once-great Brooks Holman
Esq., may he rest in peace. He came down and got me out after several hours, and we went
straight to Scholz’s, where we commenced to consume some four-odd pitchers of beer and
a sausage or two. I was drunk when I left there and don’t remember how I got home, but I
know I drove.
Brooks managed to eventually get it all “taken care of,” and the total cost to me was
about $250 or so and a night in the hoosegow I had already spent—now called “fine and
back time.”

Phil Sanders

Brooks Holman allegedly drowned off a Mexican beach back in the late ’70s. To this day, Judge
Mace Thurman (retired) believes the Mexican death certificate is fake. Not coincidentally,
the “death” occurred at the time of an IRS investigation and a fire that burned down his
law office and all his records. To feed Thurman’s paranoia, some clever person would send
picture postcards from around the world to Mace signed “Brooks.”

Bill Allison

Sometime around 1977, the Criminal Defense Clinic (when we were still doing felonies) chal
lenged the welfare fraud statute, which was then a non-Penal Code violation. Tom Blackwell
rounded up all the welfare fraud cases and put them in his court. (He didn’t like the statute,
and whatever else you may think of Judge Blackwell, he knew the law, knew how to run a
docket, and did not like to see poor people prosecuted for the crime of being poor.) In the
end I think we had almost 300 criminal cases consolidated into one case set for a hearing on
a Friday afternoon for a bench trial. They were hanging off the rafters. He had a few other
cases, one of which was a probation revocation with a really green lawyer. The lawyer con
fidently stepped to the bench and announced that he wanted a jury trial. Judge Blackwell
looked at him as if he’d lost his mind, then realized that the poor guy just didn’t have a clue.
Blackwell would occasionally lapse into some rather gruff “Army-like” talk, and anyone who
ever practiced in his court was well familiar with his little grin just before he lowered the
boom. This time he forgot to turn off the bench mike. He said, “I don’t think you understand,
we have your client by the balls and we’re just squeezing.” After a short consultation with
someone a little more experienced, there was a plea of “True,” and the client really didn’t get
hurt too badly. I think Judge Blackwell didn’t realize the mike was open and, despite being
somewhat embarrassed that everyone had heard what the judge said, the defendant was the
beneficiary of his gaffe.
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Lost . . .
on Appeal

The New Ten Commandments of Preserving Error
The first installment of Terrence Kirk’s two-part article on
guiding your client through the primeval wasteland of writs,
motions, and objections to preserve error—and sanity—for
the appeals process. It’s a jungle out there . . .
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“The Ten Commandments of Preserving Error” was originally presented
to the Travis County Bar Association in May 1996. Subsequently, it was published
in the July/August 1996 edition of Voice for the Defense. Although the reaction to the article was, on
the whole, very favorable, it aroused the ire of the Honorable J. E. “Buster” Brown, ranking Republican on
the Texas Senate Criminal Justice Committee. In an e ditorial in the San Antonio Express-News, Senator
Brown pronounced himself “outraged” and rhetorically asked, “What would you think about a step-bystep manual for overturning a rapist’s or murderer’s conviction on a technicality?”
The “technicalities” Senator Brown sees are what separate the courts from the
criminals, however, and I make no apologies for being a defense lawyer. It is for you,
the reader, to judge whether “countless numbers” of cases are reversed on “technicalities,” as Senator
Brown maintains, or whether innumerable people—guilty or not—have been convicted without having
had a fair trial, and whether or not those appeals failed because the courts have made preserving error
into an art form few lawyers can master.
I have updated the paper by adding several recent decisions, most
notably Reyna v. State, 168 S.W.3d 173 (Tex. Crim. App. 2005), which, with its
doctrine of “party responsibility,” depicts a trial as a level playing field, requiring
equal diligence from the State and the defendant—all to “protect“ the trial judge. In
actuality, Reyna’s noble sentiments cannot be squared with the plethora of cases holding
that the trial court will be affirmed if its decision was correct on any legal ground, no
matter how ridiculous the State’s objection (if there was one at all) might have been.
In addition, I have modified the Sixth Commandment to reflect Judge Womack’s
outstanding contribution to our jurisprudence—the end of the pernicious
“curative admissibility” doctrine. See Leday v. State, 983 S.W. 2d 713
(Tex. Crim. App. 1999).
—Terrence Kirk

I

had originally intended to call this “Affirmed on a Tech
nicality” because it seems to me that far more convictions
are affirmed on the basis of mechanical and often senseless
procedural rules (true “technicalities”) than are reversed
for violations of constitutional rights (“technicalities,” unless
you are Oliver North). Rather than catalog the multitudinous
ways defendants are poured out on appeal for failing to preserve
error, however, I have decided to concentrate on ten basic rules
that I have had to learn and re-learn from my days as a briefing
attorney for the Court of Criminal Appeals, when I thought
most trial lawyers were incompetent for “waiving” errors in
the heat of battle. Having now been in a few trials, I realize
that the best way to preserve error is to have a book lawyer as
second chair. Since most of us cannot afford that luxury, I offer
these “commandments” as at least a headstart toward avoiding
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claims of ineffective assistance and making the State beat you
on the merits.
The best guide to preserving error is to read 43 G. DIX
& R. DAWSON, CRIMINAL PRACTICE AND PROCEDURE
§§ 42.01–42.299 (Texas Practice 2001). Professor Dix and the
late Professor Dawson are the gods of Texas criminal procedure,
and their four-volume treatise is both scholarly enough to prove
them omniscient but practical enough to show them benevolent.
Much of what I know I owe to them; my ignorance is my own.
My apologies also to Irving Younger, who might have written
this on preserving error rather than cross-examination, except
that you need not preserve error in the case of acquittals. Finally,
this does not deal with federal practice. A citizen accused in
federal court needs a priest, not a lawyer.

The Kirk Commandments
(for preserving error):
1. Object on time.
2. Object in detail.
3. Get a ruling.
4. Keep on objecting.
5. Don’t “retract” your objection.
6. Don’t open the door.
7. Jump through any special procedural hoops.
8. Beware the motion in limine.
9. Make a real offer of proof.
10. Don’t object to a fundamental error—if you can find one.

1. Object on time
As generally required by Rule 33.1 of the Texas Rules of Appellate
Procedure, you must object or any error will not be “preserved”
for review. In the old days, lack of a timely objection was said
to “waive” an error, even though in the vast majority of cases,
of course, the defendant did not “waive” anything; instead, he
sat by while his attorney became an agent for the State. Ever
more sophisticated, our courts today have, at last, recognized
the distinction between “waiver” and forfeiture of a claim by
procedural default. See, e.g., Marin v. State, 851 S.W.2d 275
(Tex. Crim. App. 1993). Call it what you will, failure to object
will lead to affirmance, except in the ever-dwindling category
of “fundamental” errors.
Moreover, your objection must be “timely.” What is “timely”
depends on the nature of the objection, but note the following
examples:
(1) If the trial court holds a hearing under Article 28.01 of the
Code of Criminal Procedure, you must file any motion
specified under Article 28.01 seven days before the hearing.
See, e.g., Writt v. State, 541 S.W.2d 424 (Tex. Crim. App.
1976) (motion to suppress evidence from search); Saenz v.

State, 840 S.W.2d 96 (Tex. App.—El Paso 1993, pet. ref ’d)
(motion to suppress eyewitness identification).
(2) With respect to errors in charging instruments, if no
28.01 hearing is set, you must object before the day of
trial. State v. Lohse, 881 S.W.2d 171 (Tex. App.—Houston
[1st Dist.] 1994, pet. ref ’d) (under Article 1.14, motion to
dismiss presented after jury sworn too late). Article 1.14
was amended to stop “sandbagging,” but see Article 36.11,
which was not amended, and which arguably permits
“limited sandbagging”—i.e., not raising the error until
the State has rested.
(3) Where a question calls for improper evidence, you must
object before it is answered. Hernandez v. State, 808 S.W.2d
536, 544-545 (Tex. App.—Waco 1991, no pet.); Jasso v.
State, 112 S.W.3d 805 (Tex. App.—Houston [14th Dist.]
2003, pet. ref ’d) (counsel did not object to polygraph exam
until witness had answered that victim had taken one;
court noted that test for timeliness was “both demanding
and unforgiving”).
(4) In order to obtain a limiting instruction, you must ask for
one at the time the evidence is offered. Hammock v. State,
46 S.W.3d 889 (Tex. Crim. App. 2001). The corollary to this
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rule is that if you do ask for an instruction then, the court
must give it then, not later. Rankin v. State, 974 S.W.2d 707,
711 (Tex. Crim. App. 1996). (Must you request it again in
the final charge? The answer is probably “yes.”)
In general, you must object “at the earliest opportunity.”
The only way for a busy trial lawyer to do this is to prepare: You
simply must know what the State is likely to do, and have your
objections written out before trial ever begins. A motion in li
mine may be a good way to anticipate the State’s misconduct, but
see commandment eight. Also, a motion in limine may give the
State ideas or information it did not have. Get everything you
can from the State in discovery, especially notice of extraneous
offenses, and find out if the prosecutor in your case likes to
“cheat.” As the Good Book says, go to battle with “your feet
shod with . . . preparation[.]” Ephesians 6:12.

2. Object in detail
If the specific grounds for your objection are not “apparent
from the context,” you must lay them out—all of them—for
the trial court. This is the commandment most likely to be vio
lated, and the punishment for failure to obey is that you will
be judicially violated on appeal, often savagely. Consider the
following examples:
(1) In Cohn v. State, 849 S.W.2d 817, 821 (Tex. Crim. App. 1993)
(Campbell, J., concurring), Judge Campbell suggested that
there was no such objection as “bolstering.” Judge Campbell
is not on the Court anymore, of course, but would you like
to be the lawyer to test whether a majority of the Court will
adopt his view? Even though the Court said in Lankston
that appellate courts should not split hairs, and that all
we need do is use “[s]traightforward communication in
plain English” that will let the trial court know what we
want and why, “bolstering” may not be plain enough.
Lankston v. State, 827 S.W.2d 907, 909 (Tex. Crim. App.
1992). Instead, you had better invoke Rules 401–403,
608(a), 613(c), and 801(e)(1)(B), depending upon which
rules are applicable. But see Sandow v. State, 787 S.W.2d
588, 596 (Tex. App.—Austin 1990, pet. ref ’d) (objection on
basis of “evidence Rules 611, 12, 13, and 14” was “nothing
more than a general objection”; the “naming of a series
of evidentiary rules without an explanation of how the
rules are applicable” not sufficient). This will probably
not endear you to the trial judge, but the alternative is to
risk the appellate court spanking you for not sufficiently
enlightening the trial court. Cf. The tale of a lawyer arguing
in elaborate detail on appeal; “(r)eally,” one of the judges
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protested, “do give this court credit for some intelligence.”
To which, “quick as a flash,” came the reply: “That is the
mistake I made in the court below, my lord.” Anonymous,
from Archibald Bunker’s A Lifetime with the Law.

You cannot object in too much detail.
(2) Your client is charged with burglary with intent to commit
theft, and the State wants to introduce evidence that he once
burglarized a woman’s house and tried to rape her. Enun
ciating clearly and slowly, you object that it’s an “improper
extraneous offense.” Have you preserved error for your wretch
of a client? The answer is that you may have preserved error
under Rule 404(b), but definitely not under Rule 403. See
Nelson v. State, 864 S.W.2d 496, 499 (Tex. Crim. App. 1993).
Thus, if the evidence was admissible to rebut, say, your client’s
claim that he was simply drunk and looking for a bathroom,
you will lose the 404(b) claim and not even have preserved an
argument that the prior burglary (or at least the part about
the attempted rape) was more prejudicial than probative. I,
myself, think that such an objection should suffice, but in
Rankin, supra, three judges dissented on the grounds that
while the attorney invoked both Rule 404(b) and Rule 403,
he didn’t mention Rule 402 (relevancy). But when you object
under Rule 404(b), aren’t you necessarily saying that the
evidence is admissible only to show propensity and therefore
is not relevant?

You cannot object in too much detail.
(3) You object that a search of your client’s house was illegal un
der the Fourth Amendment, but you do not invoke Article
38.23 of the Code of Criminal Procedure. What result? The
failure to cite Article 38.23 is not fatal, but forget about
arguing that the search violated Article 1, §9 of the Texas
Constitution. Polk v. State, 738 S.W.2d 274 (Tex. Crim.
App. 1987). You must not only invoke it, but give separate
arguments as to how each constitution was violated. See
Heitman v. State, 815 S.W.2d 681 (Tex. Crim. App. 1991).
You should object under every provision known to man:
state and federal constitutions, state statutory law, federal
statutes that preempt state law, tribal law—everything. If
you are going to take all the client’s money and lose at trial,
please have the decency to preserve error for me when I am
appointed to do the appeal.
(4) You file a “form” motion to suppress alleging every con
ceivable provision that the officers violated, but you do
not give particulars (e.g., that your client’s consent was the
fruit of an illegal detention). What happens? So far, a “bare

bones” motion to suppress is permissible, unlike a gen
eralized motion to quash. If, however, you argue something
on appeal you didn’t specifically argue at the hearing, the
form motion will not preserve the error. McNairy v. State,
777 S.W.2d 570 (Tex. App.—Austin 1989), aff’d, 835 S.W.2d
101, 104 at note 1 (Tex. Crim. App. 1991).
(5) Sometimes it is not enough that the grounds for the ob
jection are specific; in addition, where some,
but not all, of the evidence is admissible,
you must specify the offending part.
Hern andez v. State, 599 S.W.2d
614 (Tex. Crim. App. 1980) (“ex
traneous offense” objection to
pen packet insufficient where
prior conviction admissible, and
attorney did not specify he was
referring to inadmissible motion
to revoke).
(6) You ask for a charge on “accident,”
which has been raised by the evi
dence. Forget it—the nomenclature
has changed. You must now request an in
struction on “voluntariness.” Rogers v. State, 105 S.W.3d
630 (Tex. Crim. App. 2003).
In short, the best advice is never to assume the trial court
understands your objection. Without being too pedantic, you
should act as though you were a law professor splitting hairs with
a first-year law student. So, for example, explain why something
is hearsay; do not just object “Hearsay”—apparent though it
may be. See, e.g., Meyers v. State, 865 S.W.2d 523 (Tex. App.—
Houston [14th Dist.] 1993, pet. ref ’d) (objection to videotape
of child on the basis of “Rule 801, hearsay” not sufficient to
preserve argument that videotape was not a prior consistent
statement—under Rule 801).
In some cases, of course, you will be in too much pain to
articulate a clear basis for your objection—if there is one. In
Sperling, defense counsel objected that “the child-witness came
in cuddling a big teddy bear, and we would object to the teddy
bear being present on the stand during the time testimony
is being taken before the jury.” Sperling v. State, 924 S.W.2d
722, 725 (Tex. App.—Amarillo 1996, pet. ref ’d). On appeal,
the Amarillo Court had no problem rejecting the “earnest”
argument of appellate counsel that the objection was “neither
facetious nor inaccurate” because the teddy bear “constituted
demonstrative evidence, which engendered sympathy in the
minds and hearts of the jurors, validated the child-victim’s
unimpeached credibility, and deprived [Appellant] of his con
stitutional rights of confrontation.” Id.

This brave attempt by appellate counsel demonstrates that
the thinking may not come later—you must anticipate what
the State will do, and formulate your objections ahead of time.
Remember, you cannot object in too much detail.

3. Get a ruling
A lay person might think that once an attorney
makes a timely, specific objection, the judge
will rule on the objection; after all, isn’t
that what the judge is for? Incredibly,
however, Rule 33.1 does not require
the trial court to rule on an objection,
although it does say that if the judge
“refuses to rule,” and the defendant
objects to the refusal, the error is pre
served.
Most of you are probably aware,
from the anecdotal evidence, if not
actual experience, of judges who will
respond to an objection with “Move on,
please,” or “The jury will remember the evidence”
or some such statement reluctantly acknowledging the cor
rectness of the objection, but not explicitly telling the jury
(or the appellate court) that your objection was SUSTAINED.
Whether judges do this because it pains them to hurt the State,
or because they do not want to be reversed, or because they’re
just being judges (such practice being deeply ingrained, even
though it’s not “judging”), it puts the defense lawyer in a bad
position. “I take it that Your Honor is sustaining my objection”
will not please the judge and in some cases has been known to
result in the objection being overruled (all right if you’re only
trying to preserve error, but not if your case at trial depended
on the objection).
What is the proper etiquette in such a situation? Unfor
tunately, for appellate purposes, you must be somewhat rude,
even though it should be perfectly obvious to the appellate court
that the judge implicitly ruled on your objection. See, e.g., Flores
v. State, 871 S.W.2d 714, 723 (Tex. Crim. App. 1993) (specific
objection to prosecutorial argument, along with request for
instruction to disregard and motion for mistrial not enough
where judge responded “what the attorneys say is not evidence
and cannot be considered by you as any evidence”; court ruled
that the appellant was “apparently satisfied” with an unclear
instruction to disregard, and did not get a ruling on the motion
for a mistrial).
The Flores holding was, of course, nonsense, since it was
not the appellant who was “satisfied,” but his lawyer, and since
it is pure fiction to presume that the lawyer made a conscious
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decision that he was “satisfied” with the trial court’s failure to
rule. In my view, this is the kind of “technicality” routinely
employed to deny defendants a fair trial, and a rule that can only
be justified by making the trial lawyer responsible for doing the
judge’s job, and not just the lawyer’s. “Ask and ye shall receive”
should at least apply to a simple ruling.
For the nonce, however, Flores is the law. Perhaps the best
approach is not “May I have a ruling?” but something like,
“Merely for the purpose of the record, then, the objection was
overruled?” You do not want to highlight the fact that the judge
has ruled against you, of course, but neither can you let the
judge hurt you on appeal.

4. Keep on objecting
The Bible admonishes, “Be sober, be vigilant; because your
adversary the devil, as a roaring lion, walketh about, seeking
whom he may devour.” 1 Peter 5:8. Objecting is not a one-time
procedure, but something you must do all over again where
the State tries something that’s already failed. For example, in
Hudson v. State, 675 S.W.2d 507, 511 (Tex. Crim. App. 1984),
counsel successfully objected to a “Have you heard” question,
but did nothing when the prosecutor rephrased the question to
get the same effect. Error was not preserved because “counsel
must object every time allegedly inadmissible evidence is of
fered.” Id.
I have three problems with this rule. First, as the Court of
Criminal Appeals has noted, constant objections can disrupt the
trial. Second, it encourages prosecutors to “backdoor” defendants
with repeated efforts to introduce improper evidence. (This is an
example of what I mean by “cheating,” which does not bother
some prosecutors.) Third, the conceptual basis for the rule is
unsound: The rule presumes, against all common sense, that the
defense attorney is “satisfied” with the first objection and does
not mind evidence coming in that she has kept out—even two
or three times. The presumption ought to be just the opposite,
and justice is not served by letting prosecutors outlast defense
attorneys by repetition.
Luckily, there are two exceptions to the rule. In Ford v. State,
919 S.W.2d 107 (Tex. Crim. App. 1996), the Court finally made
it clear that so-called “running objections” are permissible. In
Ford, the attorney objected when one sister started to testify as to
“victim impact” and asked for a “continuing objection.” When a
second sister testified, counsel did not renew the objection, but
when the mother was called, he asked the judge to “extend” his
“running objection” to all witnesses, a request that was granted.
The Court ruled that his objection was obviously “to any and
all impact evidence” as “to all witnesses,” so that the failure to
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object to the second sister’s testimony was not fatal.
The Ford Court apparently overruled Goodman v. State,
701 S.W.2d 850 (Tex. Crim. App. 1985), sub silentio. Goodman
had suggested that running objections do not cover “too broad
a reach of subject matter . . . over different witnesses.” Id. at 863.
Notwithstanding Ford, you would be wise to specify that your
objection is meant to encompass all witnesses. See, e.g., Scaggs
v. State, 18 S.W.3d 277, 291–92 (Tex. App.—Austin 2003, pet.
ref ’d) (defense counsel did not ask that objection to extraneous
offense evidence apply to testimony of all witnesses who would
testify; pure nonsense, given Rule 103 (a) (1), but there you have
it). And, of course, you must make sure the court grants your
running objection; if it does not, or you do not get a ruling, you
must be ready to be on your feet at all times.
The second exception is where a subsequent objection
would be “futile.” See, e.g., King v. State, 765 S.W.2d 870, 872
(Tex. App.—Houston [1st Dist.] 1989) (no objection required
to question calling for hearsay, when question came immediately
after prior hearsay objection overruled). As Professors Dix and
Dawson caution, however, relying on this exception is “risky,”
because the appellate court may decide that the second question
was a “new” question, not merely a paraphrase of the first one.
Cf. King with Hudson, supra.
For tactical reasons, you do not want to be continually
objecting in front of jurors, giving them the idea you are hid
ing the truth (which you probably are). From the standpoint
of preserving error, however, eternal vigilance is the price of
reversal. You may want to apologize to the jury in closing argu
ment, but not like I did in my first closing argument. (“I’m sorry
I objected so much, but it was my duty to make the objections,
and it was the judge’s duty to overrule them.”)

5. Don’t “retract” your objection
At trial you have had a hearing outside the presence of the jury
objecting to evidence that your client regularly burglarized
candy stores in order to get jelly beans with which to entice
young children. Under Rule 103 (a) (1) of the Rules of Evidence,
your objections are “deemed to apply to such evidence when it
is admitted before the jury without the necessity of repeating
[your] objections.” After a witness has testified about your client’s
practice of breaking into candy stores, the prosecutor asks, “And
what did the defendant use this candy for, if anything?” The
judge looks over at you and asks, “Any objections?”
If you answer, “No objection,” the appellate court will forcefeed you the candy; your objection as to the burglaries may be
preserved, but you will be deemed to have, in effect, retracted
your objection as to the defendant’s “habit” of using candy to

seduce children. In Texas, the rule has long been that saying “no
objection” when the evidence is offered nullifies the effect of
any previous objection. The leading case is Boykin v. State, 504
S.W.2d 855, 857 (Tex. Crim. App. 1974).
Professors Dix and Dawson are rightfully critical of this
rule, although they suggest it may serve “some function” when
the trial court’s question indicates uncertainty or a desire to
reconsider the objection. Dix & Dawson, ante, at p. 400, 42.273.
In most cases, however, the scenario involves a pretrial ruling
on a motion to suppress, followed by a careless “no objection”
when the evidence is introduced. See, e.g., Gearing v. State, 685
S.W.2d 326, 329 (Tex. Crim. App. 1985) (“no objection” when
pistol offered).
According to the Gearing Court, saying “no objection” is an
“affirmative assert[ion]” by which the defendant “waives” error.
Id. Note, however, that the defendant is not doing the waiving,
but his lawyer, and that this is certainly not a “waiver” in the
usual sense of a defendant who knowingly and intelligently
(well, “knowingly” anyway) “waives” a constitutional right.
Instead, at least where the trial judge provokes the response,
the rule is a trap for the unwary, and yet another “technicality”
used to affirm convictions.
How can you best get around this technicality? Naturally,
you do not want to repeat your objection in all its detail in front
of the jury. (“This evidence is not admissible under Rule 404(b)
because all it shows is that my client is a child molester.”) You
would like to say “no objection” with smiling alacrity, not letting
on to the jury that the evidence is the type that keeps the gas
chamber operating, but you can’t say that. One solution is to
ask to approach the bench, and renew your objection there (and
perhaps, as Racehorse Haynes is reputed to have done, come
away from the bench saying, “Thank you, Your Honor,” for the
jury to hear). Another solution, one noted by Dix and Dawson,
is to say “no further objections.” Rasmussen v. State, 608 S.W.2d
205, 211 (Tex. Crim. App. 1980) (emphasis added); but cf. Purtell
v. State, 761 S.W.2d 360 (Tex. Crim. App. 1988) (objection to
State challenge for cause not preserved where counsel objected
sufficiently, but at the end of voir dire responded “no, sir,” to
court’s question “anything further?”).
The moral is that you should never say “no objection”
unless you really, really mean it (e.g., where the evidence is
totally useless and you want the jury to know that you, too, are
a truth-seeker). Indeed, it is dangerous even to thank the judge
for giving you a ruling, as this may be construed to mean that
you like the ruling. In Dunn v. State, 819 S.W.2d 510, 523–25
(Tex. Crim. App. 1991), a pro se defendant asked to give his
opening statement after the State’s, as he was entitled to, but
said “thank you” when the trial court said he could do so “when

it comes your time to put on evidence.”According to the court,
“it [was] obvious he that he capitulated [to] the trial court’s
ruling.”Although the court later grudgingly limited Dunn to its
facts in Tucker v. State, 990 S.W.2d 261 (Tex. Crim. App. 1999)
(counsel did not waive right when he said “okay,” after judge
denied request), I myself see no need to give insincere thanks
to a judge who has just gutted me, or at best has not hit a lick
for my defense.

Terrence Kirk’s story concludes in
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significant cases include State v. Cullen (the Austin Treaty
Oak Case), United States v. Hatchett (no sentencing based on
socioeconomic background), State v. Lopez (murder conviction
reversed for improper jury argument), and United States v. Brad
Branch (the trial of the Branch Davidians). In addition, Terry
wrote and argued the successful motion to suppress in State of
Texas v. Willie Nelson.
Now a solo practitioner, Terry devotes most of his time to
appellate work. He was selected as a 2005 “Super Lawyer” in Ap
pellate Law by Texas Monthly, an honor he also received in 2003
and 2004. He was included in The Best Lawyers in America in
2005 and 2006, and has been selected again this year in the area of
appellate law. He is also listed in the 2007 edition of Who’s Who
in America and Who’s Who in the World. Terry is a member of
the State Bar Committee on Criminal Pattern Jury Instructions.
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NO. 123456
THE STATE OF TEXAS
		
V.		
		
JOHN DOE

§
§
§
§
§

IN THE ______ DISTRICT COURT
OF
_______________ COUNTY, TEXAS

MOTION FOR THE COURT TO HOLD CELLULAR PHONES
OF JURORS DURING DELIBERATION
TO THE HONORABLE JUDGE OF SAID COURT:
Comes now JOHN DOE, Defendant in the above entitled and numbered cause, by and through his attorney
of record, and would show the Court the following:
1. The law provides that jurors cannot communicate with outside parties during deliberations. Tex.
Code Crim. Proc. art. 36.22.
2. Cellular phones are both ubiquitous and are not able to be monitored
3. To avoid the appearance of impropriety, Defendant moves the Court to order that the jurors surrender
all cellular phones or other communication devises to the bailiff during deliberations.
Wherefore Defendant prays for relief.
Respectfully submitted,
By: _____________________________
Attorney for Defendant
State Bar No.

CERTIFICATE OF SERVICE
I, _____________, hereby certify that a true and correct copy of the foregoing instrument has been handdelivered to the District Attorney’s Office, _______________________, Texas _______ on this the _____ day
of _______________, 20____.
________________________________
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NO. 123456
THE STATE OF TEXAS
		
V.		
		
JOHN DOE

§
§
§
§
§

IN THE ______ DISTRICT COURT
OF
_______________ COUNTY, TEXAS

ORDER ON MOTION TO HOLD CELLULAR PHONES
LADIES AND GENTLEMEN OF THE JURY:
You are not permitted to converse with anyone other than the other members of the jury once the case is
submitted to you. To insure that this requirement of the law is obeyed both in fact and in appearance: You
are directed to surrender your cell phones or other communication devices to the bailiff during the deliberations. They will be returned to you at the conclusion of the deliberations. Thank you for your cooperation.
Signed and entered this the ___ day of __________ 20___.
_________________________
Judge Presiding
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Significant Decisions Report
Please do not rely solely on the summaries set forth below. The reader is advised to
read the full text of each opinion in addition to the brief summaries provided.
The Significant Decisions Report is published in Voice for the Defense thanks to a
state grant from the Judicial and Courts Personnel Training Fund, administered by the
Texas Court of Criminal Appeals.
We are pleased to announce that Mr. Chris Cheatham of Dallas has agreed to contribute his Court of
Appeals summaries to the SDR. A graduate of Baylor Law School, Chris is co-founder of Cheatham
and Flach, PLLC. If you see Chris, please let him know how much you appreciate his help in keeping
the membership of TCDLA up-to-date on the law.

SUPREME COURT
Cert. to 7th Circuit—Affirmed
ACCA exception does not apply to violent felons.
Logan v. United States, __U.S.__, 128 S.Ct. 475 (2007)
Opinion: Ginsberg (9-0)
Logan was sentenced to 15 years in prison by the federal court in Wisconsin for possession of a firearm by a felon. The District Court applied the mandatory minimum sentence required by the Armed
Career Criminal Act (ACCA), which includes an exception to the sentencing requirements for felons
who have had their prior convictions set aside, were pardoned, or have had their “civil rights restored.” On appeal and in the Supreme Court, Logan argued that felons who have not relinquished
their civil rights under prior state court convictions should fall under the exception of having their
rights “restored.” Without this construction, he says the ACCA would create a contradictory result
where criminals committing lesser crimes would be subject to stiffer punishment than more serious
offenders who have had rights “restored.” The Court rejects this argument, holding a violent felon
who has not relinquished civil rights does not fall under the exception of the ACCA for felons who
have had their rights “restored.” Under a plain interpretation, “retained” and “restored” do not mean
the same thing. Congress did not intend the construction advocated by Logan and following it would
create other undesirable outcomes under the ACCA. The Court thus concludes that the exemption
for felons who have had their civil rights restored does not cover felons who have retained their civil
rights at all times.
Cert. to 8th Circuit—Reversed
Deferential abuse of discretion standard applies to review of sentencing.
Gall v. United States, __U.S.__ 128 S.Ct. 586 (2007)
Opinion: Stevens (7-2)
Gall withdrew from a conspiracy to distribute ecstasy after seven months and has not used or sold
any illegal drugs since then. After he pled guilty to his involvement in the conspiracy three and a half
years later, the District Court assessed a 36-month probated sentence. The PSR recommended 30 to
37 months prison sentence. The 8th Circuit reversed and remanded, relying on an earlier opinion,
and held that justification for a sentence outside the Guidelines range must be “proportional to the
extent of the difference between the advisory range and the sentence imposed.” The appellate court
concluded that the variance between Gall’s sentence and the PSR required extraordinary justification
and it did not find such justification. The Supreme Court reversed, holding that Courts of Appeals
must review all sentences under a deferential abuse of discretion standard, regardless of the range
of variance between the sentence and the guidelines’ recommendation. The guidelines are only ad-

visory and the Courts of Appeals should give due deference
to the District Court’s sentencing decision. Here, it was not
within the 8th Circuit’s jurisdiction to decide de novo whether
the justification for a variance is sufficient or the sentence a
reasonable one.
Cert. to 4th Circuit—Reversed & remanded
Sentence of 228–270 months for gun possession was not
excessive.
Kimbrough v United States, __U.S.__, 2007 U.S. LEXIS
13082 (No. 06-6330, 12/10/07); Opinion: Ginsberg (7-2)
Kimbrough pled guilty to three cocaine offenses and possession of a firearm in furtherance of a drug trafficking offense.
The District Court calculated a sentence under the Sentencing Guidelines, which advised 228 to 270 months in prison.
The District Court found this sentence to be greater than
necessary to accomplish the purposes of sentencing and imposed a sentence of 180 months with 5 years of supervised
release. The Fourth Circuit reversed the sentence, holding that
a sentence imposed outside the sentencing guidelines is per
se unreasonable. The Supreme Court reversed the appellate
court’s judgment, holding that the cocaine Federal Sentencing guidelines are advisory only and decisions under them are
reviewed under an abuse of discretion standard. The District
Court correctly calculated and considered the sentence range
in the Guidelines, then addressed other relevant factors in de
termining the final sentence. The sentence imposed was in line
with the purposes of sentencing in 18 U.S.C. § 3553(a), which
instructs that sentences should be sufficient, but not greater
than necessary.
Cert. to 5th Circuit—Reversed & remanded
“Use” does not include “receipt-in-trade” of a firearm.
Watson v. United States, __U.S.__, 128 S. Ct. 579 (2007);
Opinion: Souter (9-0);
Watson tried to purchase a firearm from an undercover in exchange for drugs in November of 2004. He gave the agent 24
dosage units of OxyContin in return for an unloaded semi
automatic pistol. Watson was immediately arrested and charged
with (1) distributing OxyContin, (2) “using” a firearm in con
nection with drug trafficking, and (3) unlawfully possessing
a firearm. He pled guilty to all three counts, but reserved the
right to appeal the second charge for “use” of a firearm. Under
18 U.S.C. § 924(c)(1)(A), Watson received an additional consecutive sentence of 60 months. The District Court held that
Watson’s receipt of the firearm constituted “use” for purposes
of § 924 (c)(1)(A), and the Fifth Circuit affirmed the decision
of the lower court. The Supreme Court reversed the judgment
and remanded the case on the ground that Watson’s actions do
not indicate that he “used” the firearm in the everyday mean-

ing of the word. The precedent set forth in Smith v. United
States does not apply in this case because Watson received the
gun in the transaction, rather than traded the gun away. The
Court held that it would not extend the definition of “use” to
include “receipt-in-trade” of a firearm. To the contrary, such
receipt is mere possession of a firearm
Important Oral Argument: Baze v. Rees, No. 07-5439,
Cert to Supreme Court of Kentucky
Issue granted: Does the method of execution by lethal injection in Kentucky violate the Eighth Amendment prohibition
on cruel and unusual punishment? Oral Argument heard on
1/7/08.

FIFTH CIRCUIT
COA granted in part, denied in part
Reed v. Quarterman, 504 F.3d 465 (5th Cir. 2007)
Texas death-sentenced defendant was entitled to a certificate
of appealability (“COA”) on the issue whether the federal district court abused its discretion in denying defendant’s request
for discovery with respect to defendant’s claim, under Napue
v. Illinois, 360 U.S. 264, 269 (1959), that the prosecution knowingly presented perjured testimony at his trial; defendant was
also entitled to a COA on his claim that the Texas special issues
precluded the jury from giving full effect to his mitigating evidence; finally, defendant was, under Beck v. Alabama, 447 U.S.
625 (1980), entitled to a COA on the issue whether defendant
was entitled to a jury instruction on first-degree, non-capital
murder as a lesser included offense; Fifth Circuit, however, denied a COA on the balance of defendant’s claims, including a
claim about excessive appellate delay, as to which the Fifth Circuit found that the Supreme Court had not “broken sufficient
legal ground” so as to “satisfy the AEDPA bar.”
Failure to disclose DEA agent-witness did not harm
defendant
United States v. Aguilar, 503 F.3d 431 (5th Cir. 2007)
Even if it was an abuse of discretion to permit a DEA agent
to testify when he was not listed on the government’s witness list (a violation of the district court’s order to provide
a witness list) or identified to the venire as a potential witness during voir dire, defendant’s substantial rights were not
affected, and reversal was not required, where defendant did
not cross-examine the agent, move for a continuance, or ask
the district court to inquire whether any of the jurors knew the
agent, and where defendant failed to argue any way in which
timely disclosure would have enabled her to better subject
agent’s testimony to adversarial testing.
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Lack of admonishment did not render guilty plea
involuntary
Burdick v. Quarterman, 504 F.3d 545 (5th Cir. 2007)
Because federal habeas petitioner (convicted of murder on her
guilty plea in Texas state court) raised the involuntariness of
her guilty plea before the state habeas court, Fifth Circuit reversed the district court’s finding of procedural default; nevertheless, on the merits, the Fifth Circuit denied habeas relief.
Even though the state trial court failed to admonish defendant about the maximum penalties she faced upon her plea
of guilty, the Fifth Circuit has held that such a failure does not
render a plea constitutionally involuntary provided that the
defendant knows of those penalties from some other source.
Here, one of petitioner’s defense attorneys submitted an affi
davit stating that they had discussed the punishment range
with petitioner; additionally, the punishment range, including the maximum possible term, was referenced in petitioner’s
presence during voir dire, before petitioner’s plea; accordingly,
the state court’s conclusion that petitioner’s plea was knowingly and voluntarily entered was not unreasonable.
Procedural bar was erroneous: case remanded to
address IAC on merits
Ruiz v. Quarterman, 504 F.3d 523 (5th Cir. 2007)
Death-sentenced Texas defendant’s motion, made pursuant to
Fed. R. Civ. P. 60(b), was not a successive federal habeas ap
plication for which pre-approval was required; the motion
did not raise a new claim, but merely asserted that a previous
ruling (of procedural default and failure to exhaust), which
precluded a merits determination of defendant’s ineffective
assistance of counsel claim, was in error; moreover, consideration of defendant’s IAC claim was not barred by an adequate
and independent state ground because the Texas Court of
Criminal Appeals’ ruling did not rely on a procedural bar with
sufficient clarity; finally, the district court erred in concluding
that the balance of equities precluded reopening the federal
judgment via Rule 60(b), where a procedural hurdle was erro
neously placed in defendant’s path and the underlying case
was sufficiently significant and potentially meritorious so that
it should not be cut off at the knees; accordingly, the Fifth Circuit reversed the order denying defendant’s Rule 60(b) motion
and remanded for consideration of the IAC claim on the merits. (Judge Benavides dissented, on the ground that given the
lack of diligence of defendant in pursuing his claim, the equities did not favor reopening the judgment under Rule 60(b).)
Admission of FBI financial analyst witness’ testimony
was erroneous, but harmless
United States v. Nguyen, 504 F.3d 561 (5th Cir. 2007)
The district court abused its discretion in admitting the tes36
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timony of an FBI financial analyst as summary witness testi
mony under Fed. R. Evid. 1006; although this case was complex
because it involved many witnesses and hundreds of exhibits,
the analyst’s testimony inappropriately made conclusions as to
defendant’s state of mind and improperly introduced evidence
from out-of-court witnesses; nevertheless, the error was harmless, since the improper testimony was only a small portion of
the government’s overwhelming case against the defendants.
“Certificate of Disposition” established prior conviction
United States v. Neri-Hernandes, 504 F.3d 587 (5th Cir.
2007)
Where a defendant pleads guilty to a lesser offense than that
charged in the indictment (here, defendant was charged with
second-degree assault, but pleaded guilty only to attempted
assault), the indictment may not be used to “pare down” the
statute of conviction to determine under which subsection the
defendant pleaded guilty; however, the district court did not
err in looking to the New York Certificate of Disposition to determine the subsection of the statute under which defendant
was convicted; the requirements of Shepard v. United States,
544 U.S. 13 (2005), do not apply in determining whether the
government has satisfied its burden of proof as to the existence
of a prior conviction; Shepard addresses only what documents
can be used to prove the facts underlying a prior conviction
when the elements of the state crime do not necessarily fall
within a sentencing enhancement; here, the Certificate of Disposition was sufficient for purposes of establishing that defendant’s prior conviction was under a particular subsection of
the statute that qualified as a crime of violence.
Sixteen level crime of violence enhancement was error
United States v. Cervantes-Blanco, 504 F.3d 576 (5th Cir.
2007)
District court reversibly erred in applying a sixteen-level
“crime of violence” sentencing enhancement to defendant under USSG § 2L1.2; defendant’s prior Colorado second-degree
kidnapping conviction under Colo. Rev. Stat. § 18-3-302(1)
did not fall within the generic, contemporary meaning of
“kidnapping,” an enumerated “crime of violence in the commentary to USSG § 2L1.2, and the offense likewise lacked an
element of the use, attempted use, or threatened use of physical force against the person of another.
532-day delay was not speedy trial violation; mandatory
life sentence not cruel or unusual
United States v. Parker, 505 F.3d 323 (5th Cir. 2007)
(1) There was no Speedy Trial Act violation in defendant’s
case, principally because the superseding indictment procured
by the government, which did more than make just minor cor-

rections to the original indictment, reset the Speedy Trial Act
clock; nor was defendant’s constitutional right to a speedy trial
violated; the seventeen-month delay was well below the fiveyear threshold generally required for a presumption of prejudice, and no other factors militated in favor of a presumption
of prejudice; nor did the defendant demonstrate any actual
prejudice that would justify finding a constitutional speedy
trial violation.
(2) Imposition of an enhanced sentence of mandatory life
imprisonment under the provisions of 21 U.S.C. §§ 841(b)(1)
(A) and 851 did not violate the Eighth Amendment’s proscription against cruel and unusual punishments simply because
the statutory scheme includes convictions of any age; there is
no constitutional prohibition against the use of convictions
that are beyond a certain age.
Grand jury testimony did not violate confrontation
clause
United States v. Morgan, 505 F.3d 332 (5th Cir. 2007)
The use of an unavailable-for-trial witness’ grand jury testimony to authenticate business records admitted into evidence
at trial did not violate the Confrontation Clause, because the
confrontation guarantee does not apply to the foundational
evidence authenticating business records; nor did admission
of the business records provided by this witness to the grand
jury violate the Confrontation Clause, as business records are
not “testimonial” for purposes of Confrontation Clause analysis. (Judge Dennis concurred in the judgment of affirmance
only.)
Grant of relief under Atkins affirmed
Rivera v. Quarterman, 505 F.3d 349 (5th Cir. 2007)
On State of Texas’ appeal of grant of habeas relief on deathsentenced prisoner’s federal habeas claim that his execution
would violate the Eighth Amendment under Atkins v. Virginia,
536 U.S. 304 (2002) (holding that the Eighth Amendment
prohibits the execution of the mentally retarded), Fifth Circuit
vacated the grant of relief and remanded for further proceedings; original federal judge’s summary refusal to dismiss the
claim as untimely was in error, as claim was clearly filed out of
time; accordingly, Fifth Circuit remanded for consideration of
whether the late filing could be excused under the doctrine of
equitable tolling; since the equitable tolling question was inextricably bound up with the question of the merits of the Atkins
claim, the Fifth Circuit examined the merits of the successor
federal judge’s finding that prisoner was mentally retarded
so as to preclude execution under Atkins, and affirmed that
finding.
Four years & 9 months delay was OK; 911 tape nontestimonial, thus no confrontation violation
United States v. Proctor, 505 F.3d 366 (5th Cir. 2007)

(1) Pre-indictment delay of four years and nine months
did not violate defendant’s due process rights or require rever
sal where defendant failed to show that the government delayed bringing the indictment in bad faith or to gain a tactical
advantage; nor could defendant show actual, substantial prejudice resulting from the delay; although defendant claimed that
the delay had rendered one witness unavailable, defendant did
not allege that the witness’ testimony would have been exculpatory or that it would have aided the defense.
(2) Admission of tape-recorded 911 call at defendant’s
trial for firearms offenses did not violate the Confrontation
Clause; the statements at issue were non-testimonial under
Davis v. Washington, 126 S. Ct. 2266 (2006), because their primary purpose was to enable the police to meet an ongoing
emergency, not to establish or prove past events potentially
relevant to later criminal prosecution.
No reversal based on plain error review
United States v. Peltier, 505 F.3d 389 (5th Cir. 2007)
Because defendant did not object after imposition of a 120month prison sentence—an upward deviation from the advi
sory Guideline imprisonment range of 46 to 57 months—
Fifth Circuit held it would review the reasonableness of the
sentence only for plain error; the Fifth Circuit noted a circuit
split on this issue with the Seventh Circuit’s decision in United
States v. Castro-Juarez, 425 F.3d 430, 433-34 (7th Cir. 2005);
on plain-error review, the Fifth Circuit found that “[a]lthough
Peltier’s 120-month sentence for keeping a rusty shotgun in a
shed raises concerns about its reasonableness”—particularly,
the district court’s strikingly far deviation from the Guideline
range and the district court’s apparent (improper) considera
tion of defendant’s socioeconomic status—“any error does
not appear so plain to us as to warrant reversal.”
Plain error review applies to breach of plea bargain
raised for first time on appeal
United States v. Puckett, 505 F.3d 377 (5th Cir. 2007)
Resolving conflicting Fifth Circuit authorities on the question,
the Fifth Circuit held that where a claim that the government
breached the plea agreement is raised for the first time on appeal, plain-error review is applicable, including the require
ment that the defendant prove that he was prejudiced; here,
defendant could not show that he was prejudiced by the gov
ernment’s breach of the plea agreement (namely, agreeing that
defendant did not qualify for a reduction for acceptance of
responsibility, contrary to the government’s stipulation in the
plea agreement that defendant had qualified for that reduc
tion), because he could not show that, but for the government’s breach, the district court would have granted the reduction, given defendant’s new criminal conduct committed
while awaiting sentencing in the instant case.
January/February 2008

VOICE FOR THE DEFENSE

37

FCPA is not vague; 5th Amendment complaint was
preserved; no sentencing error
United States v. Kay, 505 F.3d 349 (5th Cir. 2007)
(1) The Foreign Corrupt Practices Act (“FCPA”), 15 U.S.C.
§§ 78dd & 78ff, is not unconstitutionally vague, and did not fail
to give fair warning/fair notice, as to the criminality of defendants’ acts (payments made to Haitian officials for the purpose
of reducing customs duties and taxes); moreover, the mens rea
requirement for the FCPA is only that the defendants knew their
conduct was unlawful in some fashion, not that they knew that
they were violating the specific provisions of the FCPA, and the
jury was properly instructed on this mens rea.
(2) The district court did not violate defendant’s Fifth
Amendment privilege against self-incrimination when it held
that if defendant testified about pre-prosecution statements
made to his company’s lawyers in an attempt to demonstrate
his belief that his conduct was lawful, the government would
be allowed to ask whether the defendant had appeared before
the Securities and Exchange Commission and whether he had
been asked to appear (an exchange that, along with the district court’s offer of a jury instruction on Fifth Amendment
rights, would have alerted the jury to the fact that defendant
had invoked the Fifth Amendment before the SEC); although
the defendant did not in fact testify on the point in question,
the error was preserved for review, as there were not the same
uncertainties here that led the Supreme Court in Luce v. United
States, 469 U.S. 38 (1984), to find a claimed evidentiary error
not preserved; however, on the merits, the district court did
not err; the defendant’s pre-indictment silence was not consistent with his initial disclosure of information, and to allow the
defendant to testify about the latter without allowing the government to get into the former would prevent the defendant
from making a fair response to the testimony.
(3) District court did not err in applying a sentencing enhancement for abuse of position of trust under USSG
§ 3B1.3; an abuse of trust is not inherent in every violation
of the FCPA, and therefore does not amount to impermissi
ble double-counting; here, defendant occupied a position of
trust with respect to the Haitian government, as well as to his
company’s shareholders, both of whom were harmed by defendant’s illegal payments on behalf of the company to avoid
paying customs duties and taxes.

COURT OF CRIMINAL APPEALS
PDR Opinions
State Prosecuting Attorney’s PDR from Hopkins
County—Reversed
COA erred in reversing conviction because Appellant not
entitled to instruction of alibi.
38
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Walters v. State, __S.W.3d__ (Tex.Crim.App. No.
1952-06, 12/05/07); Opinion: Cochran (8-0)
Appellant shot his brother, then drove home and called 911.
COA reversed Appellant’s conviction for murder after deciding
he should have received an instruction on prior verbal threats.
Walters v. State, 206 S.W.3d 780, 783 (Tex. App.—Texarkana
2006). PDR was granted to clarify the law concerning nonstatutory jury instructions and Tex.R.Evid. 107, the Rule of
Optional Completeness.
1. In keeping with its decision in Giesberg v. State, 984 S.W.2d
245 (Tex. Crim. App. 1998), CCA holds Appellant was not
entitled to the instruction. At trial he argued self-defense.
In Giesberg CCA held the defendant was not entitled to
an instruction on “alibi” because alibi is not a statutory
Penal Code defense and the issue is adequately covered by
the general jury charge which requires proof of identity.
Similarly, the instruction Appellant sought in this case
related to a common law defense, and is not included in the
current incarnation of the Penal Code. CCA broadly holds
“generally speaking, neither the defendant nor the State is
entitled to a special jury instruction relating to a statutory
offense or defense if that instruction (1) is not grounded
in the Penal Code, (2) is covered by the general charge to
the jury, and (3) focuses the jury’s attention on a specific
type of evidence that may support an element of an offense
or a defense. In such a case, the non-statutory instruction
would constitute a prohibited comment on the weight of
the evidence.”
2. When the state played recordings of the 911 calls relating
to the offense Appellant was not allowed to also introduce
evidence of his response to the officer who called him back
when he realized Appellant was the suspect. CCA holds:
(1) Rule 107 requires the introduction of the defendant’s
hearsay statement to the 911 operator after the state
introduced a recording of his first 911 call and testimony
from the operator about the second one; (2) The trial
court’s erroneous ruling was not constitutional error. The
state created a false impression that Appellant had never
offered any explanation for the shooting by successfully
preventing him from offering this evidence, and then it
capitalized on and compounded the false impression at
closing. Therefore the trial court’s exclusion of the 911 call
was an abuse of discretion. However, the error does not
rise to the level of a constitutional error because it did not
prevent Appellant from presenting his defense.
The judgment is vacated and the case is remanded to COA for
proceedings consistent with this opinion.
Appellant’s PDR from Cass County—Reversed
Incorrect standard of review for sufficiency analysis
required remand.

Hicks v. State, __S.W.3d__ (Tex.Crim.App. No. 0154-06,
12/12/07); Opinion: Keasler (8-0)
In this injury to a disabled person by omission case, COA rejected Appellant’s contention that in order to have assumed
“care, custody, or control” of the disabled individual within the
meaning of Tex. Penal Code § 22.04(d), Appellant must have
accepted responsibility for the victim’s protection, food, shelter, and medical care. CCA holds COA incorrectly expanded
the language of § 22.04(d) by substituting the word “possession” for the definition of “care, custody, or control” contained
in § 22.04(d). The legislature has clearly provided the standard
for establishing when an actor has assumed “care, custody, or
control” of a disabled individual under subsection (b)(2). This
standard is clearly and unambiguously set out in subsection
(d). Although “possession” in § 1.07(a)(39) is defined as “care,
custody, or control,” COA incorrectly assumed that “care, custody, or control” under § 22.04(b)(2) means “possession.” Because the language of § 22.04(d) is clear, COA should have applied the plain language of subsection (d) and refrained from
looking beyond the text of the statute in interpreting it. Judgment is reversed and case is remanded to COA so that it may
address Appellant’s legal and factual insufficiency arguments
using the correct standard for establishing when an actor has
assumed “care, custody, or control” of a disabled individual
provided in Section 22.04(d)
State’s PDR from Harris County—Vacated/remanded
No fact issue raised by reasonableness of continued
detention, thus no 38.23 instruction warranted
Madden v. State, __S.W.3d__ (Tex.Crim.App. No.
1243-05, 12/19/07); Opinion: Cochran (9-0)
During his trial for possessing cocaine with intent to deliver, Appellant requested, but was denied, an Article 38.23 jury instruction
regarding the legality of his continued detention after the officer
who had stopped him for speeding had completed his investigation. COA held that it was error for the trial court not to give the
Article 38.23 instruction on the reasonableness of the continued
detention. State’s PDR was granted to clarify what type of evidence suffices to raise a disputed material fact issue that requires
the submission of a jury instruction under Article 38.23(a). A defendant must meet three requirements before he is entitled to
the submission of a jury instruction under Article 38.23(a):
(1) The evidence heard by the jury must raise an issue of fact;
(2) the evidence on that fact must be affirmatively contested;
and (3) that contested factual issue must be material to the lawfulness of the challenged conduct in obtaining the evidence. If
there is no dispute, legality of the conduct is determined by the
trial judge alone, as a question of law. And if other facts, not
in dispute, are sufficient to support the lawfulness of the challenged conduct, then the disputed fact issue is not submitted
to the jury because it is not material to the ultimate admissibil-

ity of the evidence. The disputed fact must be an essential one
in deciding the lawfulness of the challenged conduct. Here, the
issue Appellant wanted the jury to decide was whether there
was reasonable suspicion for his continued detention, which
is a question of law that is to be determined by the trial court.
Thus, CCA sides with the dissenting justice in the COA and
rules there was insufficient evidence to raise a fact issue that
placed the constitutional validity of Appellant’s detention in
issue. Because the trial court did not err in refusing to give an
Article 38.23(a) instruction, COA erred, and its judgment is
therefore vacated, and case is remanded so that COA may address Appellant’s remaining points of error.

PDRs Granted
11/21/07
No. 0860-07 Haden, Dereskey LaShawn, Appellant’s
PDR from Harris County; Murder
Did the Court of Appeals err in upholding the exclusion of evi
dence to show that the victim was a convicted sex offender?
No. 1645-06 Blount, Dominque Lekie, State’s PDR from
Harris County; Aggravated Assault
State’s Grounds
1. Did the court below erroneously reform the trial court’s
judgment by deleting the deadly weapon finding because of an
erroneous determination that Appellant’s non-statutory right
to written notice of the state’s intent to seek a deadly weapon
finding, hereinafter referred to as the right in question, is within the meaning of Marin v. State, 851 S.W.2d 275, 279-80 (Tex.
Crim.App. 1993), a waivable right that was not waived by Appellant under the circumstances, instead of a forfeitable right
that was clearly forfeited by Appellant, where Appellant was
given an opportunity to review the proposed court’s charge
containing the deadly weapon special issue at the charge conference at the guilt-innocence stage of his trial and he failed
to thereafter assert any claim concerning the violation of the
right in question to the trial court at any time by objection
and/or a motion or request for continuance as required by the
Texas Rule of Appellate Procedure 33.1(a)(1)(A)?
2. Assuming the court below correctly determined that
the right in question is a waivable right within the meaning of
Marin, did it nevertheless erroneously reform the judgment by
deleting the deadly weapon finding under the circumstances
because of its (a) erroneous finding that Appellant did not by
his actions waive his complaint that the right in question was
violated or (b) erroneous failure to find that Appellant otherwise had adequate notice of the state’s intent to seek a deadly
weapon finding where Appellant was given an opportunity
to review the proposed charge containing the deadly weapon
special issue at the charge conference at the guilt-innocence
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stage of his trial and failed to object or otherwise complain
and/or make a motion or request for a continuance on the
basis of a violation of the right in question (1) at the charge
conference, (2) at the time the trial court submitted the special
issue to the jury, (3) at the time the jury’s verdict affirmatively
answering the special issue was read in open court, and/or (4)
at sentencing when the trial court announced in open court
that a deadly weapon finding based on the jury’s answer to the
special issue would be included in the judgment?
Court’s Ground
Because the “Appellant was given no written notice of any kind
and no reference to a deadly weapon was made in the indictment,” the trial court erred by entering in the judgment an
affirmative finding of use of a deadly weapon.

12/5/07
07-1054 Roberts, Sheldon, Appellant’s PDR from Dallas
County: Capital Murder
1. The Court of Appeals err’d [sic] by holding that the evi
dence was both legally and factually sufficient to support the
jury’s verdict.
2. The Court of Appeals err’d [sic] in holding that the
charge did not contain a material variance or lack a required
culpable mental state.
07-1124/1125 Lopez, Osvaldo, Jr., State’s PDR from
Jones County; Delivery of Cont’d Substance
1. The Court of Appeals erred in holding that the Appellant could not be impeached with two prior offenses that had
been taken into account in the assessment of punishment in a
previous case pursuant to section 12.45(a), Texas Penal Code.
2. The Court of Appeals erred in holding that this issue is
preserved for appellate review.
07-1176 Cantu, Alberto, State’s PDR from Cameron
County; DWI
The Court of Appeals disregarded, although cited, the proper
standard for review of a trial court’s denial of a motion to dismiss based upon the assertion of a violation of speedy trial
right pursuant to Zamorano v. State, 163 S.W.3d 722, 726 (Tex.
Crim.App.2005). Tex. R. App. P. 66.3(c).
07-1411 Pena, Jose Luis, State’s PDR from Leon County;
Possession of Marijuana
1. Whether the Court of Appeals erred in finding Appellant preserved a separate due course of law state constitutional
claim in the trial court even though the trial court specifically
stated that he understood due process and due course of law
to require the same showings of materiality, favorability, and
bad faith destruction under existing caselaw, and even though
Appellant failed to make any additional argument that under
the Texas Constitution he was not required to show bad faith
40
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or that retesting of the evidence would have provided exculpatory evidence.
2. Whether the Court of Appeals erred in holding that the
Texas Constitution due course of law provision grants a defendant broader protection than federal due process even though
the court conceded that nothing in the language or history of
the due course provision suggests that it was intended to have
a different interpretation than the federal due process clause.
3. Whether the Court of Appeals erred in holding that the
Texas due course of law provision grants a defendant broader
protection than federal due process even though every Texas
court which has previously considered the two provisions has
found them to be synonymous.
4. Whether the Court of Appeals erred in basing an independent Texas constitutional right under the Texas due course
of law provision solely upon decisions of a minority of other
states interpreting their states’ constitutional provisions.
5. Whether the Court of Appeals erred in holding that the
marijuana was material per se, and whether the court further
erred in assuming that retesting would have provided Appellant with favorable evidence despite the complete lack of evidence or argument supporting such an assumption.
07-1552 Maldonado, David, Appellee’s (Defendant’s)
PDR from Nueces County; Indecency w/Child
The Court of Appeals erred in holding that defendant’s confession was not obtained in violation of defendant’s right to
counsel.

12/12/07
07-0922 Terrell, Don, Appellant’s PDR from Brazos
County; Indecency w/Child
Whether the due course of law provisions of Article I Section 19 of the Texas Constitution provide greater protections
to citizens of this state than the Fourteenth Amendment due
process clause of the United States Constitution and, if so, the
applicable legal standard to be applied to a violation of this
state constitutional provision.
07-1539 Huffman, Robert, Appellant’s and State’s PDRs
from Bexar County; Failure to Stop and Render Aid
State’s grounds for review:
1. Is Judge Cochran’s “eighth grade” English grammar test
the only test for discerning whether a jury must be unanimous
about a specific element of an offense, or is it only one tool
that may be used in an appropriate case for discerning the intent of the legislature?
2. Did the Court of Appeals properly apply Judge Coch
ran’s “eighth grade” English grammar test, for cases in which it
is alleged that the court’s charge permitted a non-unanimous
jury verdict, in a failure to stop and render aid case?
3. In a failure to stop and render aid case, must a jury be

unanimous about whether a defendant failed to (1) immediately stop, (2) immediately return, or (3) remain at the scene?
Appellant’s grounds for review:
1. Having found the existence of error where three separate offenses were charged, but no instruction given that the
jury must be unanimous as to one offense, the Court of Appeals erred in implying a requirement that a defensive approach based on a distinction between the various offenses
charged must have been presented in order for egregious harm
to be found.
2. Having found the existence of error where three separate offenses were charged, but no instruction given that the
jury must be unanimous as to one offense, the Court of Appeals erred in relying on the strength of the state’s case and
failing otherwise to perform an appropriate egregious harm
analysis.

COURT OF APPEALS OPINIONS
With the exception of the Kniatt opinion, COA summaries
are by Chris Cheatham of Cheatham & Flach, PLLC, Dallas,
Texas.
Case remanded to see whether recusal warranted due
to unfavorable predisposition towards defendant
Kniatt v. State, __S.W.3d__ (Tex.App. No.
10-03-00199-CR—Waco, Dec 5, 2007)
In a trial for possession of methamphetamine, an assigned
judge of the 40th District Court of Ellis County denied Appel
lant’s motion to recuse the judge who presided at a pretrial
hearing from deciding defendant’s habeas application. After
losing on appeal Appellant moved for rehearing, arguing that
at the pretrial hearing, the judge made remarks that called into
question his impartiality in hearing the habeas corpus application and the judge had gained personal knowledge of disputed
evidentiary facts that were relevant to the habeas corpus application. COA held the assigned judge had abused his discretion
by strictly applying a per se extrajudicial-source rule in denying
the motion to recuse. Tex. R. Civ. P. 18b(2)(a) did not require
a showing of bias arising from an extrajudicial source that was
outside the judicial proceeding. Rather, when judicial conduct
or remarks served as the basis for a recusal motion, Movant
was required to show a deep-seated favoritism or antagonism
that would make fair judgment impossible. Under Rule 18b(2)
(b), Movant had to show the judge’s possession of personal
knowledge of disputed evidentiary facts either was wrongfully
obtained or led to a wrongful disposition of the case. An unfavorable predisposition towards a party arising from events
occurring during judicial proceedings could nonetheless support recusal if it was so extreme as to display a clear inability
to render fair judgment. COA granted Appellant’s motion for
rehearing in part and withdrew its prior opinion and judgment, abated the appeal and remanded the cause to the trial

court for a new hearing on defendant’s recusal motion. The assigned judge is ordered to conduct the hearing within 45 days
after the date of assignment. The trial court clerk and court
reporter shall file supplemental records within thirty days after
the date of the recusal hearing.
Sixth Amendment offended where trial court refused to
allow admission of testimony from person who reported
child abuse on CPS intake form
Wells v. State, __S.W.3d__ 2007 WL 3105272 (Tex.
App.—Eastland, Oct 25, 2007)
In trial for aggravated sexual assault of a child, statements by
a collateral source to CPS about defendant’s conduct with victim were testimonial, concluded the appellate court. Therefore,
the trial court erred by denying defendant the opportunity to
cross-examine the collateral source. The appellate court emphasized that CPS is an organization statutorily required to investigate child-abuse complaints, and the record contained no
evidence that contact with collateral source served anything
other than an investigative purpose.
Concealing information does not constitute
concealing evidence
Rotenberry v. State, __S.W.3d__ (Tex.App. No.
2-06-164-CR—Fort Worth, Oct 18, 2007)
Defendant, who was indicted for concealing evidence on the
basis that he lied to a police officer by telling him that he did
not know the location of a homicide victim’s body hidden in
defendant’s septic tank, merely concealed information, not
physical evidence, concluded appellate court.
Officer who later arrested driver for DWI had
reasonable suspicion to justify traffic stop
Carrillo v. State, 235 S.W.3d 353 (Tex.App.—Texarkana
2007)
Reasonable suspicion of a traffic violation arose when driver
swerved down a road with a flat tire as the vehicle’s wheel produced sparks, even though officer was not certain of the source
of the law violated.
Gated community in which defendant was driving
qualified as a “public place” for purposes of DWI
State v. Gerstenkorn, __S.W.3d__ (Tex.App. No.
04-06-00901-CR—San Antonio, September 12, 2007)
As stated.
Fourth Amendment was not offended by police officer’s
continued detention of defendant, after learning that
defendant’s automobile registration was not expired
Hart v. State, 235 S.W.3d 858 (Tex.App.—Eastland 2007)
Key to the court’s conclusion was that, during the detention,
officer inquired about defendant’s driver’s license, ran a computer check on defendant, and wrote him a citation for driving
with an expired license.
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Warrantless swabbing of defendant’s penis to obtain
DNA evidence was a reasonable search under the
Fourth Amendment.
Ontiveros v. State, __S.W.3d__ (Tex.App. No.
03-06-00738-CR—Austin, Aug 10, 2007)
As stated above.
Conversation b/w arresting officer and person calling
arrestee’s cell phone, during which officer disguised his
voice, not hearsay
Allen v. State, 236 S.W.3d 818 (Tex.App.—Waco 2007)
During Officer Vincent’s patdown search of Allen, officer
found a cell phone, which began to ring. The officer, disguising
his voice, answered the phone. “Over [defendant’s] hearsay objection, the [officer] testified that a female caller asked, ‘Where
are you?’ Officer responded, ‘Going to the jailhouse.’ The caller
then said, ‘Well, where’s my crack?’ Vincent responded that it
was going to the jailhouse too. The caller said, ‘I told you not to
leave the damn house,’ and then asked what would happen to
her car. Vincent told her it would be towed.” The female caller’s statements were admissible under the statement-againstinterest exception to hearsay rule, concluded the Waco Court
of Appeals.
Diagnosis/treatment hearsay exception satisfied in
instance where counselor began to treat victim for
PTSD two months after alleged crime
Taylor v. State, __S.W.3d__ (Tex.App. No.
01-05-01183-CR—Houston [1st Dist.] 8/2/07), pet.
granted 11/4/07.
In aggravated sexual assault trial, trial court did not abuse its
discretion by admitting, under the medical diagnosis or treatment hearsay exception, licensed professional counselor’s testimony. Based on following facts, it was reasonable to infer
that victim understood that she was receiving therapy to treat
a medical condition caused by the sexual assault, thus satisfying the treatment hearsay exception, concluded the court: (1)
victim testified that she was receiving therapy for posttraumatic stress disorder; and (2) counselor began to treat victim
two months after the incident with defendant.
Evidence was sufficient to support conviction of
defendant for robbing trick-or-treaters of Halloween
candy by threat of a baseball bat
In re F.J.S., __S.W.3d__ (Tex.App. No.
08-06-00047-CV—El Paso, Aug 16, 2007)
As stated above.
Sufficient evidence to establish PC for DWI arrest
State v. May, __S.W.3d__ (Tex.App. No.
04-04-00639-CR—San Antonio, Aug 22, 2007)
The following facts were sufficient to establish probable cause
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to arrest an individual for DWI, held the San Antonio Court
of Appeals: (1) officers witnessed defendant strike another vehicle after defendant drove her vehicle off the roadway and
onto a sidewalk; and (2) the defendant smelled of alcohol at
the time of the accident.
A docket sheet entry reflecting the trial court’s oral
ruling on defendant’s motion to suppress constitutes a
signed written order for purposes of appeal
State v. Cox, 235 S.W.3d 283 (Tex.App.—Fort Worth
2007)
As stated.
Trooper’s reliance on outdated DPS regulation
considered sufficient to establish reasonable suspicion
Johnson v. State, 237 S.W.3d 390 (Tex.App.—Waco
2007)
DPS Trooper relied on an outdated DPS regulation to determine whether defendant’s window tinting was illegal. Nevertheless, the court held that “under the totality of the circumstances, an officer ‘who was correctly interpreting the law’
would have had reasonable suspicion to conclude that the
window tinting did not comply with current law.”
Spinning of defendant’s truck tire not enough to
support reasonable suspicion for traffic stop
State v. Guzman, __S.W.3d__ (Tex.App. No.
03-06-00205-CR —Austin 2007, pet. ref’d)
The issue is whether or not the arresting officer had reasonable
suspicion to stop a defendant, who was later arrested for the
offense of driving while intoxicated, for unlawfully exhibiting
acceleration in violation of a statute pertaining to racing on
highways (“unlawful acceleration”). Not sufficient to establish reasonable suspicion for “unlawful acceleration,” held the
Austin Court of Appeals, was officer’s observation of the mere
spinning motion of one tire of defendant’s truck as the truck
began to move forward from a stop. Nor did the spinning tire,
without more, support a reasonable suspicion that the defendant was driving at an unreasonable or imprudent speed, or
that he was intoxicated. Also unpersuasive to the court were the
state’s arguments to the effect that several other circumstances
contributed to the officer’s reasonable suspicion, including the
late-night hour, the location in which the defendant was driving, and the defendant’s alleged erratic driving.
Not subject to correction by nunc pro tunc order was
trial court’s failure to make affirmative deadly weapon
finding at time of sentencing
Johnson v. State, 233 S.W.3d 420 (Tex.App.—Fort Worth,
July 12, 2007, pet. ref’d)
As stated.

Checking driver’s licenses at roadblock offends
Fourth Amendment
State v. Luxon, 230 S.W.3d 440 (Tex.App.—Eastland
2007)
Unreasonable under the Fourth Amendment was operation of
roadblock by police officers to check drivers’ licenses, because
operation was left to unfettered discretion of officers. Unfettered, concluded the Eastland Court of Appeals, because the
officers made decisions as to where, when, and how to operate roadblock, conducted roadblock without authorization or
guidance of a supervisory officer, and conducted roadblock in
absence of any departmental plan of police department.
Re victim impact statement
Johnson v. State, __S.W.3d__ (Tex.App. No.
03-06-00726-CR—Austin, July 19, 2007)
Despite general rule requiring sentencing to precede reading
of victim impact statement, Judge may impose sentence on a
probationer after the victim impact statement is read.
Legislature intended that postconviction DNA testing be
used to determine identity of persons, not plants
Newby v. State, 229 S.W.3d 412 (Tex.App.—Texarkana
2007, pet. ref’d)
A defendant, convicted of possession of marijuana, attempted
to show that the plants on which his conviction was based
were “Texas State Hybiscus” rather than marijuana. In so doing, the defendant filed a postconviction motion for DNA testing of the plants, which the trial court denied. Affirming, the
Texarkana Court of Appeals concluded that the Legislature, in
enacting the statutes pertaining to postconviction DNA testing, intended that the testing be limited to determining the
identity of persons, not plants.
Aggravated assault is not a lesser-included offense of
aggravated sexual assault as charged in this case
Trejo v. State, __S.W.3d__ (Tex.App. No.
14-06-00168-CR—Houston [14th Dist.], July 31, 2007)
“As charged in the indictment, aggravated sexual assault does
not require proof appellant caused serious bodily injury—i.e.,
injury creating a substantial risk of death or causing death, serious permanent disfigurement, or protracted loss or impairment of the function of any bodily member or organ.”
Unkept promise that defendant’s polygraph examination
report would be made available only to his therapist did
not offend due process
Harty v. State, 229 S.W.3d 849 (Tex.App.—Texarkana
2007, pet. ref’d)
Because due process was not offended by promise to make

defendant’s polygraph examination report available only to
his therapist, defendant’s statements to polygraph examiner
through which he admitted to numerous violations of his
community supervision were voluntary and admissible in his
revocation proceeding.
Note to defense counsel: falling asleep during prosecutor’s
cross of defendant not a sound strategy for bolstering
subsequent ineffective assistance appeal
Moore v. State, 227 S.W.3d 421 (Tex.App.—Texarkana
2007, pet. ref’d)
Defense counsel’s alleged nap, reportedly taken during a portion of the prosecutor’s cross-examination of defendant, did
not constitute ineffective assistance; record did not demonstrate that counsel slept through critical or substantial portions of the cross-examination, but rather, suggested that, in
the appellate courts words, “trial counsel may have had a brief
lack of consciousness—like a schoolboy lost in a daydream—
or a distracted focus . . .” Id. at page 472.
Harmful error to admit extensive extraneous offense
testimony of former molestee
Newton v. State, __S.W.3d__ (Tex.App. No.
10-06-00160-CR—Waco, Jun 13, 2007)
The trial court committed harmful error when it allowed State
to admit extraneous offense evidence that defendant sexually
molested his former stepdaughter—in order to rebut defendant’s fabrication defense—in sexual assault prosecution for
sexual assault of stepdaughter from later marriage; largely because former stepdaughter, whose testimony consumed nearly
as many pages of reporter’s record as victim’s testimony, gave
extensive testimony about her life, emotional problems, and
alleged sexual assaults. Also a factor in the harmful error deter
mination was the Appellate Court’s conclusions that evidence
of guilt was not overwhelming and that the extraneous offense
testimony, on which State placed great emphasis in closing,
significantly bolstered State’s case.
Failure to conduct hearing on reliability of outcry
statements abuse, but not prejudicial
Moore v. State, 233 S.W.3d 32 (Tex.App.—Houston [1st
Dist.] 2007)
Abuse of discretion resulted when trial court admitted outcry
testimony from the victim’s therapist without first conducting
a hearing on the reliability of the statements, though failure to
conduct a hearing did not prejudice defendant. Also, CPS investigative caseworker, who interviewed defendant on camera,
was not acting as an agent of law enforcement for Miranda
purposes, and thus defendant’s videotaped and written statements were admissible.
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State’s destruction of blood sample of intoxication
manslaughter defendant did not violate defendant’s
rights
State v. Vasquez, 230 S.W.3d 744 (Tex.App.—Houston
[14 Dist.] 2007)
In prosecution for intoxication manslaughter, state’s destruction of defendant’s blood sample prior to trial did not violate
defendant’s rights, where state did not act in bad faith.
Officer articulates sufficient facts to establish
reasonable suspicion based on guess of identity
Gomez v. State, 234 S.W.3d 696 (Tex.App.—Amarillo
2007)
Officer articulated specific facts to support his reasonable suspicion to stop vehicle in which defendant was riding, despite
officer’s testimony that he was “guessing” as to identity of person in vehicle; when officer initiated stop based on computer
readout on the vehicle’s registration showed a female associated with the vehicle had an outstanding warrant, and passenger was, in fact, a female; and also officer’s observation of the
nervous appearance of the driver when driver noticed the police car, and driver ducking down below eye level while making
furtive movements.
BB pistol deemed deadly weapon
Williams v. State, __S.W.3d__ (Tex.App. No.
03-06-00039-CR—Austin, June 1, 2007)
Legally and factually sufficient to support the jury’s deadly
weapon finding was the uncontroverted testimony by detective that a gas powered BB pistol was capable of causing serious bodily injury or even death if pointed toward a person’s
head or abdomen; and detective read the warning label on the

gun, which stated that misuse or careless use could cause serious injury or death, among other evidence. (However, vacated
in part on rehearing 7/27/07 because of double jeopardy violation.)
Suppression of evidence was erroneous where
defendant did not sufficiently invoke counsel
State v. Gobert, __S.W.3d__ (Tex.App. No.
03-06-00330-CR—Austin, October 4, 2007)
Defendant’s statement to officers, “I don’t want to give up any
right, though, if I don’t got no lawyer,” sufficiently communicated his desire to speak to an attorney before giving a statement, and thus officers were required to cease interrogation,
holds the Austin Court of Appeals. On Rule 50 reconsideration, COA decided the statement did not invoke his right, and
reversed trial court’s suppression of evidence.
Definition of “family member” as specified by Penal
Code must be proven by State
Haynes v. State, __S.W.3d__ (Tex.App. 01-05-00803-CR
—Houston [1st Dist.], February 20, 2007), pet. granted
8/22/07.
In this case, the 1st District Appeals Court holds that “the 2003
version of Penal Code section 22.01, which expressly refers to
Family Code section 71.005, does not authorize the State to
use Family Code section 71.006 to define who constitutes a
household member for the purposes of committing felony assault. The State, therefore, must prove, as an element of the
offense of felony assault on a household member that the defendant and the complainant were living together in the same
dwelling when the offense was committed.”

Advanced Trial Series
The Advanced Trial Series (ATS) is the next step forward. ATS is bringing the most advanced trial tactics to
criminal lawyers in smaller jurisdictions. Even for lawyers who only occasionally handle criminal cases, ATS
will give you a leg up on the competition.
CDLP Chair: Grant Scheiner
Course Directors: Susan Anderson and Bobby Lerma
Topics include but are not limited to:
•
•
•
•
•
•
•
•

Charging Instruments—Challenging and Quashing
Pre-Trial Motions
Impeachment Evidence
Expert Witnesses—Attacking and Defending
Punishment Phase—Law, Strategy and Tactics
Preserving Error and Setting Up Appeal
How to Choose a Winning Theme
Ethics

Cities to be traveled in 2008 (subject to change)
Laredo—February 22
Del Rio—April 18
South Padre—July 10–11
*Register on the web at www.tcdla.com

Seminars sponsored by CDLP are funded by the Court of Criminal Appeals of Texas.
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Ready for c ourt?
Oh, Sarge! I’m
getting blisters
here. . .
Stinkin’ DA is
a blood-suckin’
Spartan . . .

work on your chops at the
32nd Annual

Texas Criminal Trial College
T

he College is an intensive program of practice exercises, enhanced by faculty demonstra
tions and personal supervision.
Classes are kept small to be most effective. Enrollment is limited. Students will be
selected by the Project based upon information submitted on the application and letters
of recommendation, which should be attached. A week before the College, students receive
course materials simulating a case file, including police reports and witness statements.
Preparation is essential because through the week students must try their own case, from
jury selection to final argument.
A distinguished faculty member gives a brief lecture on the upcoming segment of the
trial. Groups of eight, selected on the basis of experience level, then adjourn to separate
classrooms to begin their videotaped exercises. Faculty members not only supervise the
exercises but also critique the video performance with each student. Then, a faculty member
particularly skilled in that area will present a demonstration to the entire group.
Some portion of each evening must be devoted to preparation for the next day, but
students and faculty are encouraged to eat together, get to know one another, and exchange
ideas.
Applications will exceed enrollment so you are encouraged to apply now. Initial
acceptance will be made from applications received by the February 15th deadline. Later
applicants will be placed on a ranked waiting list. You will be notified by March 7, 2008, if your
application has been accepted.
The course is designed for those whose criminal defense trial experience ranges from
0–10 jury trials. Many will be younger lawyers, but some will have recently left prosecution or
changed areas of practice. The College is committed to responsible racial and gender balance.
You must be prepared to devote your entire week to this course.

Course deans: Tim Evans and Lydia Clay-Jackson
The Texas Criminal Trial College is sponsored by CDLP, a project of TCDLA, funded by the Court of Criminal Appeals of Texas.
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TCDLA New Members
Affiliate Member
Jack Greeson, Victoria
Elliott Oppenheim, Tesuque

Aaron R. Carter, Lubbock
Kris P. Espino, Lubbock
Rebecca B. Fleming, Spring
Natalie Fletcher, Tyler
La’Donna Nichelle Harlan, Dallas
William L. Hubbard, Mcallen
Joaquin Jimenez, Houston
Allison H. Lanty, New Braunfels
David R. Lee, Houston
Pejman Maadani, Houston
Sam A. Maida, Houston
Cynthia Masson, San Antonio
Bellamy S. Matson, Fort Worth
Michael R. McLane, Houston
Nick Olguin, Lubbock
Alfred Parker, Houston

Paralegal Member
Beverly A. Cockrell, Lufkin
Regular Member
Jason Wheeler Barger, Austin
Miriam M. Berkowitz, Houston
Ken Bigham, Schulenburg
Marilee Hazel Brown, New
Braunfels
Tina M. Brumbelow, Tyler
Robert W Buchholz, Addison
Leah Nicole Carpenter,
Montgomery

Tami C. Pierce, Humble
Robert Anthony Porter, San
Antonio
Larry Dee Robertson, Abilene
Mary Grace Ruden, Houston
Edward S. Ryan, Nashville
Baptist A. Sekumade, Houston
Blake Thompson, Stephenville
Stephen E. Touchstone, Houston
Chris Waller, Corpus Christi
James E. Wooldridge, Amarillo
Student Member
Joey Castille, Baton Rouge

TCDLA Board of Directors
Nominees 2008–2009
Officers:
H. F. “Rick” Hagen, Denton, President
Stanley Schneider, Houston, President-elect
William Harris, Fort Worth, 1st Vice President
Keith Hampton, Austin, 2nd Vice President
Lydia Clay-Jackson, Conroe, Treasurer
Bobby Mims, Tyler, Secretary

Directors
Harold J. Danford
Constance A. Luedicke
Ray Merino
Jaime Carrillo
James Makin
Clay Conrad

Directors
District
Pat Metze	  3
James Whalen	  4
Tony Vitz	  4
William Reagan Wynn 	  5
Shawn Paschall	  5
Tom Pappas 	  6
Susan Anderson	  6
Stephen Baer	  6
Steven R. Green 	  7
John Heath, Jr 	  7
Jason Cassel	  7
David Moore	  7
William E. Price 	  8
Kerri K. Anderson-Donica 	  8
Jim W. Marcus 	  9
Michael C. Gross
10

Associate Directors
District
Bruce Ponder	  1
Tip Hargrove	  2
Fred Brigman	  2
Erika Copeland	  4
Bruce Ashworth	  5
Gary Udashen	  6
Franklyn Mickelson	  6
Larry Boyd	  6
Brent Cahill	  8
Russell Hunt	  9
George Taylor
10
Homero Martinez
12
David O’Neil
13
Nicole DeBorde
14
Emily DeToto
14
Phoebe Smith
14
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City
Lubbock
Plano
McKinney
Fort Worth
Fort Worth
Dallas
Dallas
Dallas
Athens
Nacogdoches
Tyler
Longview
Lampasas
Corsicana
Austin
San Antonio
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District
11
12
12
12
13
14

City
Kerrville
Corpus Christi
McAllen
Kingsville
Beaumont
Houston
City
El Paso
San Angelo
San Angelo
Abilene
Fort Worth
Dallas
Dallas
Dallas
Navasota
Austin
San Antonio
Laredo
Huntsville
Houston
Houston
Houston

2007–08
Annotated Code of Criminal
Procedure and Penal Code
Cynthia L. Hampton &
   Philip Wischkaemper
Annotated Code of Criminal
Procedure and Penal Code,
with amendments from
the 80th Legislative
Session, effective
September 1,
2007.

Penal Code
includes excerpts
from Texas Health
and Safety Code and
Transportation Code, as
well as Texas Rules of Appellate
Procedure and Rules of Evidence.
Books include strike-outs and underlines
to indicate statutory and rules changes.

Order
fax 512-469-9107
phone 512-478-2514
online www.tcdla.com
mail 1707 Nueces, Austin 78701

Member Rates (free shipping for members):
Quantity
_____ x $70.36
_____ x $37.89
_____ x $48.71
_____ x $37.89

Code of Criminal Procedure and Penal Code Book Set
Code of Criminal Procedure and Penal Code CD Set
Code of Criminal Procedure Book
Penal Code Book

*Required fields
____________________________________________________________________________________
*Name                              
*Bar Number
____________________________________________________________________________________
*Mailing Address

____________________________________________________________________________________
*City                                *State               *Zip

____________________________________________________________________________________
Credit Card Number                                         Expiration Date

____________________________________________________________________________________
Name on Card

____________________________________________________________________________________
Signature
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Join TCDLA Join TCDLA Join TCDLA

Join TCDLA Today!

When you join TCDLA, you become a part of a long history
of providing outstanding services and assistance to criminal
defense lawyers across the great state of Texas.
Join today and take advantage of numerous member benefits.
Endorse a colleague or friend—encourage others to become a
member of TCDLA.

Member Benefits

Membership Application
To join TCDLA you must be a member in good standing of the State Bar of
Texas engaged in the defense of criminal cases (except law students or affiliate
applicants). An applicant must be endorsed by a TCDLA member. Members of
the judiciary (except honorary members) and those regularly employed in a
prosecutorial office are not eligible.
Your membership will go into effect upon approval of application and receipt
of annual membership dues. Please allow 6 to 8 weeks for confirmation and
certificate.
 Mr.    Ms.    Mrs.

 Voice for the Defense Magazine
	A subscription to the ONLY state-wide magazine
written specifically for defense lawyers, published 10
times a year.
 Membership Directory
A listing of all TCDLA members. Updated and reprinted
annually.
 TCDLA Discounts
	Receive significant discounts on CLE seminars and TCDLA
publications.
 Vendor Discounts
	Receive discounts on various goods and services provided
by numerous vendors.
 Strike Force
	Strike Force assistance which comes to the aid of lawyers
in need.
 Listserv Access
	Access to TCDLA listserv where you can exchange legal
information and resources with other TCDLA members.
 Website—Members Only Section
	Access to the “members only” section of the website,
which includes information on experts, summaries of
cases from the state and federal courts, and more.
 Experts
	Extensive list of experts for all types of criminal cases.
 Resources
	Expansive library of research papers from renowned
criminal defense lawyers.
 Legislature
Opportunities to be involved in the legislative effort.

_______________________________________

First Name      Last Name      Middle Initial
__________________________________________________________________
Law Firm
__________________________________________________________________
Mailing Address
__________________________________________________________________
City                State          Zip
__________________________________________________________________
Telephone             Fax
__________________________________________________________________
E-mail              County
__________________________________________________________________
Bar Card Number
__________________________________________________________________
Date of Birth
__________________________________________________________________
Name of other local criminal bar association or section

Nominating Endorsement (must be completed)
As a current member of TCDLA, I believe this applicant to be a person of
professional competency, integrity, and good moral character.

_________________________________________
Signature of Endorser (must be current member)

__________________________________________________________________
Printed Name of Endorser (must be current member)

Membership Category (please check one)









First-Time Member — $75 per year
Renewing Membership — $150 per year
Voluntary Sustaining Member — $300 per year
Sustaining Member — $200 per year
Affiliate Member (Experts or Legal Assistant) — $50 per year
Public Defender — $50 per year
Investigator — $50 per year
Law Student — $20 per year

Payment Method (please check one)

Resources for Texas Capital Litigators

 Check enclosed (payable to TCDLA)
 Visa     Mastercard     American Express     Discover

 Capital Litigation Update
Published 10 times a year with a “Motion of the Month”
enclosed.
 Capital Resource Listserv
	Access to a listserv consisting of Texas-only lawyers,
investigators, and mitigation specialists who practice in
the capital arena.
 Motions Bank and Claims
Access to a capital-specific motions bank and habeas
corpus claims for state and federal practice.
 Experts Database
	Access to a database of experts in a wide area of
expertise.
 CLE Opportunites
	Comprehensive substantive continuing legal education.
 Locating Assistance
	Assistance locating capital qualified investigators and
mitigation specialists.

__________________________________________________________________
Credit Card Number           Expiration Date

tcdla.com

__________________________________________________________________
Name on Card			
Signature

Mail completed form and payment to

Texas Criminal Defense Lawyers Association (TCDLA)
1707 Nueces Street • Austin, Texas 78701
Fax to (if paying by credit card): 512-469-9107
For office use only: Bar Card Date_________Month_____Year______
TAX NOTICE $36 of your annual dues ($19 if a Student Member) is for a one-year
subscription to the Voice for the Defense. Dues to TCDLA are not deductible as
a charitable contribution but may be deducted as an ordinary business expense.
The non-deductible portion of regular and initial membership dues is $39 in
accordance with IRC sec 6033.

Calling all TCDLA members!
Ready for a challenge?
• • •

YOUR help is needed!
Increase TCDLA Membership to 3000!
Current membership 2,732 (as of 1/14/08)
Qualifications:
TCDLA Membership Drive runs September 6, 2007, thru May 23, 2008
We need you to recruit new/renewal members!*
*A new member is someone who has never joined TCDLA. A renewal member will be someone who was a previous member
and has not renewed since 9/1/06.

Awards:
Prize amounts are vouchers redeemable for TCDLA publications, seminars, and hotels.
1st Prize: $1,000 in TCDLA vouchers
2nd Prize: $500 in TCDLA vouchers
3rd Prize: $350 in TCDLA vouchers
There will be two first-place prizes awarded by division.
Division 1: Bexar, Dallas, Harris, Tarrant, and Travis
Division 2: all other counties not listed in first division

Rules:

•

You must be a current TCDLA member in order to win.
Division 1: First-place winner must have at least 10 members
Division 2: First-place winner must have at least 7 members

• TCDLA officers are not eligible to win.
•	In order to keep track of contestants and members, you, the contestant, will need to
email the member’s name to Miriam, at mherrera@tcdla.com.

Refer members to our website, www.tcdla.com, to join or renew.
Contact Miriam Herrera at 512-478-2514 ext. 32 with any questions.

Voice for the Defense Survey
Emmett Harris, Voice for the Defense editor, would like you to complete the annual survey below. TCDLA values
the opinion of the readers and strives to provide a scholarly, up-to-date, professional magazine. Please complete
the survey online at www.tcdla.com or fax this form to 512-469-9107.
1. Are the articles timely and current?
 Yes    No
 2. Are the articles up to speed with legal trends and developments?
 Yes    No
 3. Do the articles contain a fair balance between state and federal issues?
 Yes    No
 4. Do you use the motions?
 Yes    No
 5. Are the printed motions helpful?
 Yes    No
 6. If the printed motions were available on the website, would you be inclined to use them?
 Yes    No
7. Do you find the seminar registration forms useful?
 Yes    No
 8. Where do you get your seminar registration forms?
 Voice    Fax    Web    Email    Mail
 9. Do you like the overall look of the magazine?
 Yes    No
10. I find the articles are informative and well-written.
 Strongly agree    Agree    Neither agree nor disagree    Disagree   
11. I can find what I am looking for quickly.
 Strongly agree    Agree    Neither agree nor disagree    Disagree   
12. The image on the cover determines whether I will or will not read the magazine.
 Strongly agree    Agree    Neither agree nor disagree    Disagree   
13. I would like to see more color throughout the magazine.
 Strongly agree    Agree    Neither agree nor disagree    Disagree   
14. I would like to see more photos/images.
 Strongly agree    Agree    Neither agree nor disagree    Disagree   
15. I pass my issue of the magazine around to other lawyers and colleagues.
 Strongly agree    Agree    Neither agree nor disagree    Disagree   
16. I would consider advertising in the Voice.
 Strongly agree    Agree    Neither agree nor disagree    Disagree   

Strongly disagree
Strongly disagree
Strongly disagree
Strongly disagree
Strongly disagree
Strongly disagree
Strongly disagree

Please fill in your answers in the space provided:
17. What is the most valuable aspect of the Voice?
_________________________________________________________________________________________________
_________________________________________________________________________________________________
18. What is the least valuable aspect of the Voice?
_________________________________________________________________________________________________
_________________________________________________________________________________________________
19. What needs to be improved upon?
_________________________________________________________________________________________________
_________________________________________________________________________________________________
20. What type of information would you like to see?
_________________________________________________________________________________________________
_________________________________________________________________________________________________

