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 eLawSoftware
Fifteen percent discount to TCDLA members on its Web Based Criminal
Defense Client Management software. We provide an all-inclusive client
file at your fingertips that also allows you to take control of your collections. With no long-term contract to sign, this is a risk-free venture in
attaining a more efficient and profitable law practice. Contact Bill Baker at
1-800-820-3529 or sales@elawsoftware.com.
 Enterprise Car Rental
Ten percent discount for TCDLA members. Enterprise is the largest
rental car company in North America in terms of locations and number
of cars while providing the highest level of customer service. The corporate account number for TCDLA members is 65TCDLA. You may contact your local office directly or visit www.enterprise.com. When booking
online, enter your location, date, time, and the corporate account number.
You will then be asked for your discount ID, which is the first three letters
of TCDLA (TCD). Make your reservation at Enterprise Rent-a-Car.
 La Quinta
Ten percent discount to all TCDLA members. Simply tell the reservations
agent that you are with the Texas Criminal Defense Lawyers Association
or give the discount code (TCDLA) on the La Quinta web site to get the
discounted rate. Visit www.lq.com or call 1-800-531-5900.
 Subscription Services Inc.
Fifty percent discount off the cover price of more than 1,000 magazines,
including Newsweek, New Yorker, Texas Monthly, etc. Visit www.buymags
.com/attorneys.

 Expert List
Extensive list of experts for all types of criminal cases, including investigators, mitigation, and forensics specialists.
 e-Communities (listserv)
A partnership to engage community members in areas of significant
decisions, legislative and capital issues/updates, upcoming seminars and
events, and more . . .
 TCDLA Discounts
Receive significant discounts on CLE seminars and TCDLA
publications.
Discounted liability insurance with Joe Pratt Insurance.
 Strike Force
Strike Force assistance to aid lawyers threatened with or incarcerated for
contempt of court.
 Resources
Expansive library of research papers from renowned criminal defense
lawyers.
 Significant Decisions Report
Professional reports summarizing state and federal cases, emailed weekly.
 Legislature
Opportunities to be involved in the legislative effort.

 Voice for the Defense magazine
A subscription to the only statewide magazine written specifically for
defense lawyers, published 10 times a year.

 State Motions CD
New members will receive a comprehensive CD of state forms and
motions,including DWI, post-trial, pretrial, and sexual assault motions.

 Membership Directory (printed and online)
Comprehensive listing of current TCDLA members, updated, reprinted,
and mailed annually and online directory of current TCDLA members.

 Membership Certificate
Display your TCDLA membership with pride! New members will receive
a personalized certificate by mail.

 Lawyer Locator
Online directory providing members an opportunity to list up to three
areas of practice for public advertising.

 Brief/Motion Bank
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Robert Lerma
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806-762-0267
Death Penalty
John Niland
512-320-8300

James M. Pape
512-353-4004

Legislative
Keith Hampton
512-476-8484

District 1
West Texas
Jim Darnell
Mary Stillinger
Mike R. Gibson
District 2
Permian Basin
Tom Morgan
Woody Leverett
Tip Hargrove
Tom Davidson
District 3
Panhandle
Bill Wischkaemper
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Chuck Lanehart
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Tarrant County
Mark Daniel
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Jeff Kearney
Larry Moore
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District 7
Northeast Texas
Barney Sawyer
Scrappy Holmes
Bobby Mims
David E. Moore
District 8
Central Texas
Kerri Donica-Anderson
F. R. “Buck” Files

District 4
North Texas
H. F. “Rick” Hagen
Randy Wilson
Don Wilson

Jack Stoffregen
806-775-5660

Executive Director
Joseph Martinez x 26
jmartinez@tcdla.com

District 6
Dallas County
Ron Goranson
Bob Hinton
Richard Anderson
Martin LeNoir
Barry Sorrells

District 9
Travis County
Betty Blackwell
David Botsford
Sam Bassett
Dexter Gilford
David Frank

District 11
Hill Country
Emmett Harris
District 12
Valley
Bobby Lerma
Sheldon Weisfeld
Doug Tinker
Joe Connors
District 13
Southeast Texas
James Makin
District 14
Harris County
Mac Secrest
Danny Easterling
Grant Scheiner
Stan Schneider
Katherine Scardino
Jim Lavine
JoAnne Musick
Nicole Deborde

District 10
Bexar County
Cynthia Orr
John Convery
George Scharmen
Gerry Goldstein

CONTACT US

Driving While
Intoxicated
David Burrows
214-755-0738

strike force

committee chairs

Amicus Curiae
Wm. Reagan Wynn
817-336-5600

Austin Home Office
1707 Nueces Street
Austin, TX 78701
512-478-2514 phone
512-469-9107 main fax
512-469-0512 seminar fax

Lubbock Office
915 Texas Ave.
Lubbock, TX 79401
806-763-9900 phone
806-769-9904 fax

 August
August 8, 2008
CDLP | Best of the Best Criminal Trial
Seminar | co-sponsored with Austin
Criminal Defense L awyers Association
Austin, TX
August 15, 2008
TCDLA | Top Gun DWI: An Accident/
No Test Trial—From Start to Finish
Houston, TX
 September
September 11–12, 2008
TCDLA | Sexual Assault
*Scholarships available
Austin, TX
September 13, 2008
TCDLA, CDLP, TCDLEI | Board
Meetings**
Austin, TX
September 15–17, 2008
CDLP | Representing Mentally
Impaired Clients | co-sponsored with
CCA, Task Force on Indigent Defense,
Harris County Criminal Courts at Law,
and Harris County Criminal Lawyers
Association
Houston, TX
September 20–21, 2008
CDLP | Innocence Clinic
Dallas, TX
September 25–26, 2008
TCDLA | Juvenile Law
Dallas, TX
 October
October 2–3, 2008
TCDLA | Stuart Kinard Memorial
Advanced DWI
San Antonio, TX

 March
March 5–6, 2009
CDLP | 29th Annual Prairie Dog
Lawyers Advanced Criminal Law
Seminar
Lubbock, TX

October 17, 2008
CDLP | The Ultimate Trial Notebook
Corpus Christi, TX
October 23–24, 2008
CDLP | 6th Annual Forensics
Dallas, TX

March 7, 2009
TCDLA, CDLP, TCDLEI | Board
Meetings**
Lubbock, TX

 November
November 14, 2008
CDLP | Nuts ’n’ Bolts | co-sponsored
with San Antonio Criminal Defense
Lawyers Association
San Antonio, TX

March 8–13, 2009
CDLP | 33rd Annual Texas Criminal
Trial College
Huntsville, TX

November 20–21, 2008
CDLP | Capital Murder/Mental Health
South Padre Island, TX
 December
December 12, 2008
CDLP | The Hal Jackson Memorial Jolly
Roger Criminal Law Seminar
Denton, TX
December 13, 2008
TCDLA, CDLP, TCDLEI | Board
Meetings**
Denton, TX
 January
January 8–9, 2009
CDLP | Post Conviction
Houston, TX
 February
February 5–6, 2009
CDLP | Capital/Mental Health
Houston, TX
February 12–16, 2009
TCDLA | President’s Trip
Steamboat Springs, Colorado
February 20, 2009
CDLP | Ultimate Trial Series
Waco, TX

 April
April 2–3, 2009
TCDLA | Voir Dire
Houston, TX
April 16–18, 2009
TCDLA | 16th Annual Mastering Scientific
Evidence
New Orleans, LA
April 24, 2009
CDLP | Ultimate Trial Notebook
Uvalde, TX

Seminars sponsored by CDLP are
funded by the Court of Criminal
Appeals of Texas.
*Unless otherwise noted, seminars
are open only to criminal defense
attorneys, mitigation specialists,
defense investigators, or other
professionals who support the defense
of criminal cases. Law enforcement
personnel and prosecutors are not
eligible to attend.
** Open to all members

Note: Schedule and dates subject to change. Visit our website at www.tcdla.com for the most up-to-date information.
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Rick Hagen

Nothing Changed

“I

President’s
Message
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won’t let you look at the file, but I’ll read it to you.” That statement oftentimes is the
generosity defense lawyers receive from prosecutors who have a closed file policy, what
I call bedtime story discovery. Other prosecutors have what I call “a look but you can’t touch”
policy, allowing defense lawyers to take notes from their files but not allowing copies. In
some jurisdictions the file is completely closed and the defense receives nothing until trial.
Meaningful discovery reform is long overdue.
While discovery policies vary across the State, there are fair-minded Texas prosecutors
who have an open file policy. Bless them. Any type of closed file policy increases the costs
to the taxpayer in court-appointed cases. More importantly, closed file policies increase the
chance that a Brady violation will occur and that the innocent are convicted.
Article 39.14(a) of the Texas Code of Criminal Procedure, in part, currently provides the
following: “[T]he court in which an action is pending shall order the State before or during
trial of a criminal action therein pending or on trial to produce and permit the inspection
and copying or photographing by or on behalf of the defendant” various documents in pos
session of the State. In 2005, the Legislature inserted the word “shall” in the above clause to
replace the word “may.” As a result, nothing changed.
The statute must be amended to provide for complete discovery before trial, and sub
stantially before trial. Article 32.01 of the Code of Criminal Procedure provides that a person
can be detained in jail for 180 days before being indicted. That law allows the State six months
to prepare a case while the person accused remains in jail. If six months is enough time for
the State to prepare, we also need complete discovery well in advance of trial.
In 2003, during the 78th Legislative Session, an effort was made at discovery reform.
The reform effort in 2003 was publicly opposed by prosecutors operating under closed file
policies. They need to rethink their opposition.
Closed file jurisdictions impose a tremendous amount of pressure on a prosecutor re
garding Brady material. Prosecutors are oftentimes not in a position to know whether or not
certain evidence meets the definition of Brady and can unintentionally withhold evidence that
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they do not realize is otherwise exculpatory. On the other hand,
prosecutors in open file jurisdictions do not put themselves at
risk because they engage in complete disclosure and provide
all evidence to the accused person, whether they believe it to
be exculpatory or not.
In Texas, one discovers that the eyes of Lady Justice are black
when the blindfold is lifted. Wrongful convictions abound in
this State. Allegations of prosecutorial misconduct regarding
Brady violations are headline news and have resulted in some
calling for criminal sanctions for prosecutors who withhold
exculpatory evidence. As of April 29, 2008, in Dallas County

alone, seventeen persons convicted of felony offenses have been
freed after evidence established their innocence. Justice demands
that prosecutions be fair. Fairness demands that an accused
person have notice of the allegations against them so that an
appropriate defense may be presented. Notice of the allegations
can only be accomplished by requiring prosecutors to produce
offense reports.
Lawyers who practice in open file jurisdictions are on the
one hand privileged, and on the other hand spoiled. If you live
in such a jurisdiction, recognize that the privileges you have can
change in one election. Something has to change.

In the Court of Criminal Appeals of Texas
To ensure that all appropriate state and federal courts, officials, and parties shall have an adequate
opportunity to review and resolve legal and factual issues concerning an impending execution, the Court
of Criminal Appeals has adopted Miscellaneous Rule 08-101, effective Monday, June 23, 2008. This rule is
modeled upon an analogous rule adopted by the Fifth Circuit Court of Appeals.
SIGNED AND ENTERED this 23rd day of June 2008.

MISCELLANEOUS RULE 08-101
Procedures in Death Penalty Cases Involving Requests for Stay of Execution and Related Filings
in Texas State Trial Courts and the Court of Criminal Appeals
1. Time Requirements for Habeas Petitions or Other Motions. Inmates sentenced to death who seek a stay of
execution or who wish to file a subsequent writ application or other motion seeking any affirmative relief
from, or relating to, a death sentence must exercise reasonable diligence in timely filing such requests. A
motion for stay of execution, or any other motion relating to a death sentence, shall be deemed untimely
if it is filed less than forty-eight hours before 6:00 p.m. on the scheduled execution date. Thus, a request
for a stay of execution filed at 7:00 p.m. on a Monday evening when an execution is scheduled on
Wednesday at 6:00 p.m. is untimely.
2. Special Requirements for Untimely Petitions or Other Motions. Counsel who seeks to file an untimely
motion for a stay of execution or who wish to file any other untimely motion requesting affirmative relief
in an impending execution case, must attach to the proposed filing a detailed explanation stating under
oath, subject to the penalties of perjury, the reason for the delay and why counsel found it physically,
legally, or factually impossible to file a timely request or motion. Counsel is required to show good cause
for the untimely filing.
3. Sanctions. Counsel who fails to attach a sworn detailed explanation to an untimely filing or who fails to
adequately justify the necessity for an untimely filing shall be sanctioned. Such sanctions include, but
are not limited to, (1) referral to the Chief Disciplinary Counsel of the State Bar of Texas; (2) contempt
of court; (3) removal from the list of Tex. Code Crim. Proc. Art. 11.071 list of attorneys; (4) restitution of
costs incurred by the opposing party; (5) any other sanction allowable under Tex. R. Civ. P. 215.2.
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Joseph A. Martinez

A Wink and a Nod

I

Executive
Director’s
Perspective
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want to acknowledge and thank our outgoing President Craig Jett for his steadfast leadership
this year. Thanks to Craig,TCDLA has grown and prospered. I also want to thank his wife,
Sue Benner, and his sons, Kellen and Calder, for sharing Craig with us for the last year.
I want to thank all the officers and board members for both TCDLA and TCLDEI for
their contributions to the cause of justice.
I want to acknowledge Grant Scheiner, outgoing CDLP committee chair, for his contribu
tions over the last two years. CDLP is stronger than ever, thanks to his ideas and commitment
to justice. I also want to thank Susan Anderson, outgoing vice chair of CDLP, for her work
throughout the year to coordinate seminars in all parts of the state.
Special recognition to this year’s course directors for the 21st Annual Rusty Duncan
Advanced Criminal Law Course, E. G. “Gerry” Morris and Bill Wischkaemper, and the
breakout course directors, Randy Wilson (New Lawyer Track), Richard Anderson (Federal
Law Track), and Philip Wischkaemper (Appellate Track). Thanks to their efforts we had 822
total in attendance. This is the largest group ever.
Congratulations to Mr. Roy Barrera Sr. and Mr. Anthony Nicholas, who were inducted
into the TCDLA Hall of Fame. In addition to their contribution to justice in Texas, the two
lawyers are celebrating a 51-year law partnership.
Congratulations to Keith S. Hampton (Austin) for being named Lawyer of the Year for
his work in two death penalty cases: Panetti, which was reversed by the U.S. Supreme Court,
and Foster, whose death sentence was commuted to life by the governor.
At this year’s Rusty Duncan, we had a total of 49 judges attend. The CCA provided ju
dicial scholarships for 28 of the judges.
A DVD of the three days of CLE will be available in early August. TCDLA will be send
ing its nine affiliates a complimentary copy of the DVD for them to use as CLE for their
members.
We will be providing a brief summary of the participant evaluations in an upcoming
issue of the Voice.
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Next year’s 22nd Annual Rusty Duncan will be held on June
4–7, 2009. Please make your plans to join more than 800 of your
colleagues in San Antonio. And please bring your family.
This year we also held an Indigent Defense CLE the day
before Rusty Duncan. Special thanks to Susan Anderson and
Angela Moore, course directors for the seminar. We had close
to 30 participants.

CDLP has been given $42,000 from the CCA to train judges.
We anticipate providing judicial scholarships for the 6th Annual
Forensics Seminar in Dallas October 23–24, 2008. Members are
asked to invite their local judge. We also project a writ seminar
for judges in spring of 2009 in Houston.
Good verdicts to all.

January/February 2008
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Emmett Harris

The Eyes Have It

A

Editor’s
Comment
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t little Garner airfield in Uvalde, Texas, during the years of 1941 through 1945, young
pilots spent their first hours in a cockpit. Many of them went on to fly combat missions
in fighters and bombers over Europe and the Pacific. Some of them did not come back. Some
of them did come back to that same airfield in 1999 to a reunion of those who had trained
there. I was privileged to be there and meet them. The speaker was Tex Hill, who had flown
with the “Flying Tigers” before the U.S. was even in the war. As I mingled around among
them and listened to their stories, I began to notice something that has stayed with me since
that evening. It was their eyes.
By then the owners of these eyes were in their eighties. They were far different physically
than when they first sat in those trainers. Some needed assistance walking. Their faces were
mapped with wrinkles. Their hair was white or gone. Their voices no longer boomed. Yet,
as they told their stories and shared their memories, their eyes shined. Those eyes that had
looked death squarely in its cold face and refused to blink still had the glint and excitement
of youth. They snapped and sparkled. The warrior was still alive in them. Those eyes made
me want to be a better man.
Recently I saw some other eyes that similarly moved me. In San Antonio at the Rusty
Duncan seminar, 800 criminal defense lawyers gathered and shared their memories of past
battles. That makes roughly 1600 eyes. If you paid attention, you must have noticed that these
were special eyes from which shown that same snap of the warrior. Across the spectrum of
young, old, urban, rural, sophisticated, and homespun attendees, there was a shared quality
of dedication to the fight to preserve the constitutional protections of citizens. That quality,
that commitment to flying their combat missions, was gleaming from their eyes. Those eyes
made me want to be a better lawyer.
Now here is the bothersome difference between the two groups of warriors. Our Garner
field–trained pilots flew with the consistent and strong support and prayers of their coun
trymen. The citizens of this country accepted and appreciated that the fighting these men
were engaged in was for their benefit and defense. You combat pilots at Rusty Duncan do not
enjoy that kind of support from your countrymen. It is not accepted or appreciated that your
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fight is for not only the benefit of your client, but the benefit
of every citizen protected by the Constitution’s guarantees, as
well. Too many people just don’t get it. Yet you keep on taking
off and flying your missions. I salute you.
Now here’s the deal: I want you to help us figure out new
ways to tell our story. We need to do a better job of helping the
public understand that ours is a worthy calling. Please consider
this and share your ideas with us. Our new president, Rick
Hagen, sees this as a priority and is already working on some
video presentations we can distribute and use in community
meetings. In the meantime, let me thank you for all you teach me
and the privilege of letting this old dog run with your pack.

Charles Balwin
Quinn Brackett
Peter Bright
Jack H. Bryant
Phil Burleson
Byron Chappell
Emmett Colvin
C. Anthony Friloux, Jr.
Richard W. Harris
Odis Ray Hill
Weldon Holcomb
Hal Jackson
Knox Jones
Joe Keagans
George F. Luquette
David A. Nix
Rusty O’Shea
Charles Rittenberry
George Roland
Travis Shelton
Don R. Wilson Jr.

Save the Date!
October 6-7, 2008
Shreveport, Louisiana

The Art of Criminal
Law CLE Seminar
Hosted by the Louisiana Association of
Criminal Defense Lawyers and TCDLA
Seminar Co-Chairs
Elton Richey & Ross Owen
Coincides with the popular Red River
Revel Arts Festival (Oct. 4-11)
Room Rate $109 at the Hilton Shreveport
104 Market Street (318-629-4458)
Featured Presentations:
“The Art of Story Telling”
“How to Communicate with Juries”
“Change of Venue Surveys”

Details online at www.lacdl.org
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Help!

It’s getting a bit tight in here . . .

TCDLEI is asking for your support
TCDLA/CDLP/TCDLEI has outgrown its current home office, so the board has
created a building fund. We’re looking for a 6,000-sq-ft professional building,
at an expected cost of $1.2 to $1.5 million. The current building will be sold,
and proceeds will be applied to the purchase of a new building.
All donations are 100% tax-deductible!
Complete form to contribute:
Mail to 1707 Nueces St. | Austin, Texas 78701 or fax to (512)469-9107
Name ______________________________________ Bar number _____________________________
Phone number _______________________________ Amount $_______________________________
 Check    Credit card
Card number __________________________________________ Expiration date _________________
Signature _____________________________________________
14 VOICE FOR THE DEFENSE
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F. R. Buck Files Jr.

Prosecutors Can Be Prosecuted, Too

H

enry Dillon made the transition from bush-league prosecutor to hall of fame criminal
when the United States Court of Appeals for the Fifth Circuit affirmed his convictions
for depriving Sandy Carraby and Carolyn Carter of their right to bodily integrity under
color of law, a violation of 18 U.S.C. §242. United States v. Dillon, ___ F.3d ___, 2008 WL
2469408 (5th Cir. 2008). For more than thirty-five years, I have represented individuals who
were being investigated, sued or prosecuted for civil rights violations; however, I have never
before seen a case like this one.
The Facts in Dillon

Federal
Corner

Dillon was a lawyer in the state of Louisiana who had an active practice. He also served as an
assistant city attorney (ACA) for the City of New Orleans and was assigned, on a part-time
basis, to prosecute minor municipal offenses and traffic violations in the municipal and
traffic courts of the city. Most of the cases in these courts are resolved at arraignment. De
fendants often appear without counsel and resolve their cases directly with the prosecutors,
who exercise substantial discretion.
Carolyn Carter had been arrested in December of 2003 for a minor traffic offense. One
of her friends suggested that she should talk to Dillon to see if he could help her with her
tickets because she knew him to be an assistant city attorney. Carter followed her friend’s
advice, and Dillon did arrange for the dismissal of some of her pending tickets and promised
to “fix” other remaining tickets. On June 15, 2004, Carter learned that her son had been
arrested on a municipal battery charge, and she sought Dillon’s assistance in securing his
release from jail. Dillon told Carter to come—alone—to his private law office later that day
to discuss her son’s situation.
When Carter arrived at Dillon’s office around 9:00 p.m., he asked her to give him her
son’s name, date of birth, and social security number. He then called a state court judge to
arrange for her son to be “paroled.” [Footnote 1 of the opinion informs us that in Orleans
Parish, state court judges can exercise their “parole power” to secure the release of arrestees
on their own recognizance.] After placing the call, Dillon told Carter, “I told you I can make
it happen.”
At that point, Carter attempted to leave, but Dillon stopped her, began kissing her, and
pushed her into another room. Once in the other room, Dillon told Carter that he knew “a
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lot of police officers and that he [could] have anybody arrested”
and that if she wanted her son out of jail she should “[q]uit
acting like a baby.” Dillon then proceeded to rape Carter. When
she left his office, she had the impression that Dillon could have
her son re-arrested at any time.

On July 2, 2004, Sandy Carraby was arrested on municipal
charges of lewd conduct and trespassing. She had been previously
charged with possession of marijuana. When she appeared in
municipal court, the judge sent Carraby to discuss her case with
Dillon because he was the ACA for the court.
When Carraby went to Dillon’s office at the courthouse, he
asked her inappropriate questions about what clothes she was
wearing when she was arrested and whether she had sex with
her boyfriend. They also discussed a state marijuana charge that
had been refused by the District Attorney’s office several weeks
ago; however, at the time, Carraby did not know the status of
her case. Dillon told her that she would have to take a drug test
because of the marijuana charge and that she should come to
his “other” office later that day to take the test.
When Carraby came to Dillon’s office, she was accompanied
by her aunt. Dillon told Carraby to have her aunt go back and
wait in the car, and the two of them went to Dillon’s office. Dillon
asked Carraby for her phone number, date of birth, and social
security number. He then placed a phone call. After placing the
call, Dillon approached Carraby and began kissing her. She at
tempted to resist him, but Dillon told her that nobody would
believe her over him if she reported him because she had “lewd
conduct on [her] record.” He forcibly held her down, pulled
down her pants, and raped her. Afterwards, Dillon told her to
keep quiet or else he would “come after me and my family.”
On December 2, 2005, Dillon was charged in a two-count
indictment with depriving individuals of their civil rights under
color of law in violation of 18 U.S.C. §242. Count one charged
Dillon with depriving Carraby of her bodily integrity by sexually
assaulting her. It also asserted that Dillon’s conduct constituted
“aggravated sexual abuse” that resulted in “bodily injury.” Count
two similarly charged the defendant with depriving Carter of
her bodily integrity by sexually assaulting her. It also asserted
that Dillon’s conduct constituted “aggravated sexual abuse” that
resulted in “bodily injury.”
At his trial, Dillon testified and admitted having had sexual
intercourse with Carraby and Carter on the occasions alleged;
however, he testified that it was entirely consensual. The jury
rejected his testimony and found him guilty on count one (Car
raby), and found that Dillon’s acts resulted in “bodily injury”
and included “aggravated sexual abuse.” The jury found him
guilty on count two (Carter), and found that his acts included
“aggravated sexual abuse” but did not result in “bodily injury.”
16 VOICE FOR THE DEFENSE
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After Dillon was convicted, Judge Africk sentenced him to life
imprisonment on each count, to be served consecutively. Dillon
filed a timely notice of appeal.
The Court’s Opinion
Writing for the panel [Garwood, Clement and Elrod, Circuit
Judges], Judge Garwood included the following in his
opinion:
Did Dillon Act Under the Color of Law?
To support the civil rights convictions in this case the
government had the burden of proving that Dillon acted
“under color of any law.” 18 U.S.C. §242. An action oc
curs under color of law when there is “[m]isuse of power,
possessed by virtue of state law and made possible only
because the wrongdoer is clothed with the authority of
state law.” United States v. Classic, 313 U.S. 299, 61 S.Ct.
1031, 1043, 85 L.Ed. 1368 (1941). The Supreme Court
later simplified this formula and stated that “under ‘color’
of law means under ‘pretense’ of law.” Screws v. United
States, 325 U.S. 91, 65 S.Ct. 1031, 1040, 89 L.Ed. 1495
(1945).
This court has had the opportunity to interpret the
color of law requirement a number of times. In United
States v. Tarpley, this court held that defendant, a sheriff,
acted under color of law when he had his wife lure the
man with whom she was having an affair to their house
so that he could assault him. 945 F.2d 806, 807–08 (5th
Cir. 1991). Central to the outcome of the case was that
Tarpley claimed to have special authority because he
was an officer of the law, used his service weapon, was
aided by a fellow officer, and ran the victim out of town
in his squad car. Id. at 809. Because of these actions this
court held that an “air of official authority pervaded the
entire incident.” Id.
In Bennett v. Pippin, this court held that defendant,
a sheriff, acted under color of law when he raped a
woman whom he had just finished questioning about a
shooting he was investigating. 74 F.3d 578, 589 (5th Cir.
1996). The sheriff responded to the victim’s refusal of
his advances by saying, “‘I can do what I want, I’m the
Sheriff.’” Id. Additionally, the sheriff admitted that he
used his authority to discover that the victim’s husband
would not be home and had entered her property by
virtue of his authority as sheriff, and it was established
that the victim needed the sheriff’s permission to retrieve
her pickup truck. Id. These actions were held to have a

“‘real nexus’” with the sheriff ’s authority. Id.
***
During trial the government presented evidence that
both Carter and Carraby initially met Dillon through
his position as an ACA. They came to his office because
they believed that his position as an ACA enabled him
to help them with their legal problems: Carter sought
his fixing her tickets and help in having her son released
from jail and Carraby thought he was going to give her a
drug test so she could have her pending marijuana charge
dismissed. These actions are similar to the sheriff’s use of
his position to gain access to his victim’s house under the
pretense of having to interview her about a shooting he
was investigating. See Bennett, 74 F.3d at 589. The defense
argues that Dillon was not acting under color of law be
cause Carter and Carraby were seeking Dillon’s help with
matters that were not directly related to his position as an
ACA. However, Dillon did have authority as to Carter’s
tickets, and his position enabled him to procure her son’s
release from jail. And, Dillon misled Carraby into believ
ing her marijuana charge was pending and that he could
have it dismissed. The testimony of Carter and Carraby
indicates that they thought that Dillon’s position as an
ACA put him in a position to help them.
Nevertheless, the fact that Dillon took advantage of his
position to initially become acquainted with his victims
does not alone suffice to find that his subsequent assaults
were under color of law. There needs to have been a more
meaningful nexus between the defendant’s use or abuse
of his position of actual or ostensible authority and the
actual commission of the offense.
Dillon created this nexus when he verbally invoked his
power before, during, and after he sexually assaulted
Carter and Carraby. As to Carter, after he placed a call
to the judge who ultimately paroled Carter’s son, Dillon
boasted that he told her he could “make it happen.” He
then proceeded to kiss her and when she resisted he told
her that he knew “a lot of police officers and he [could]
have anybody arrested” and that Carter should “[q]uit
acting like a baby” if she wanted her son out of jail. Dillon,
by his statements, also left Carter the impression that he
could have her son re-arrested at any time, in his effort
to keep her from reporting him. As to Carraby, Dillon
told her that to get her marijuana charge dismissed,
which he in effect had led her to believe he could and
would do as an ACA, she would have to come to his
“other” office for a (completely bogus) marijuana test.

Then, before sexually assaulting her there, Dillon told
her that nobody would believe her if she reported him
because she had a lewd conduct charge on her record.
Carraby also testified that Dillon warned her not to tell
anyone about the assault or he would “come after [her]
and [her] family.”
These remarks are similar to those made in Bennett and
Tarpley. The sheriff told his victim, while beating him
and holding a gun in his mouth, that he could kill him
because he was a police officer. Tarpley, 945 F.2d at 808.
The sheriff told his victim before he raped her that he
was the sheriff so he could do what he pleased. Bennett,
74 F.3d at 589.The predominant distinguishing factor be
tween these statements and Dillon’s are that Dillon never
explicitly mentioned his position as an ACA. To hold
that this distinction was sufficient to remove Dillon’s
conduct from being under color of law, however, would
be to elevate form over substance. The substance of his
statements clearly invoked his actual or perceived power
as a city prosecutor, as it was only in that capacity that
he and the victims were then relating to each other. The
statements carried with them an air of official author
ity that this court held to be decisive in Tarpley, and a
reasonable jury could have found, considering the to
tality of the circumstances, that these statements were
invocations of his authority intended to compel Carter
and Carraby to comply with his sexual demands and not
to report the rapes.
Conclusion
The result in Dillon was one that would be hard to criticize. Any
public official who takes advantage of his position to sexually
abuse a defendant in a criminal case or the relatives of a defen
dant should be held accountable. Hopefully, we don’t have any
Texas prosecutors who should be concerned by Dillon.
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III intercepts which obviously failed to convince the jury
of Mr. Alaniz’ guilt beyond a reasonable doubt. Two “not
guiltys” in three weeks—not a bad month’s work!

Send your letters, pictures, gripes, bonehead gaffes, or whathave-you to champton@tcdla.com or chattersley@tcdla.com.

Kudos
Brian Bouffard of Fort Worth got a “not guilty” in the
 
396th District Court in a case of felon in possession of
a firearm and two counts of aggravated assault with a
deadly weapon. Brian’s court-appointed client was tried
on the possession case, and upon the acquittal, both
aggravated assault cases were dismissed. On crossexamination, the arresting officer testified that one
reason why he neglected to properly process the seized
firearm for latent fingerprints was “because when I
looked at the pistol, I didn’t see any fingerprints.” It went
downhill for the state from there. The jury was out less
than an hour, and jurors related afterwards that they
were appalled by the shoddy performance of local law
enforcement. The client, who had been in jail awaiting
trial for almost 10 months, had steadfastly maintained
his innocence from day one. After the acquittal, the
judge thanked the jury and told them: “You sometimes
hear stories about some court-appointed defense lawyers
not doing their very best for their clients. That kind of
thing doesn’t happen around here. You should be proud
about your tax dollars that provide indigent defense in
Tarrant County.” State v. Carson, Tarrant County case no.
1075059, tried April 15–16, 2008.
G. Allen Ramirez of Ramirez & Garza LLP in Rio Grande
 
City, Texas, got “not guilty” verdicts on two separate
jury trials in the space of three weeks. On May 9, 2008,
after a week-long trial, a jury rendered a “not guilty”
verdict on a murder charge in State v. Osiel Moreno in
the 381st District Court of Starr County, Texas. Then,
on May 23, 2008, after another week of trial, a jury
rendered a “not guilty” verdict on a two-count federal
conspiracy and possession with intent to distribute over
2,000 lbs of marijuana charges in USA v. Juan Manual
Alaniz, tried in the McAllen Division for the Southern
District of Texas. The last case involved over 1,000 Title
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Efrain Sain of Dallas received judgments of acquittal by
 
a jury on two aggravated sexual assault of child charges
and one sexual assault charge (same victim but age 14)
in Dallas County District Court 204 on June 5, 2008.
State v. Charles Ahiave, F-07-43620, 21, & 22-Q. Outcry was made same day that mother found stepdad with
another woman (even though he had already moved
out). Thanks to fellow attorney Dawna Kim for her help
in voir dire.
Adam Kobs of San Antonio obtained a dismissal of an
 
indictment alleging possession with intent to distribute
over 6 kilograms of heroin by the United States District
Court, Western District of Texas, after his motion to suppress was granted and the justice department declined to
appeal.
David Guinn of Lubbock got a “not guilty” on an
 
African-American gentleman in SWISHER County (yes,
that Swisher County-Tulia) on a mistake of fact defense.
Charge was felon in possession of a firearm. Client was
a felon and he did possess a firearm, but testified he just
picked it up and put it in his pocket without realizing
what it was. (Apparently it was an unusual gun that did
fold up). 70-minute not guilty.
Robin Matthews of Lubbock won an acquittal for a man
 
charged with aggravated assault w/a deadly weapon. The
complaining witness was his wife, who was so scared of
her husband after he beat her twice in one day that she
got dressed up and went to her brother’s wedding that
same day. Ted Hogan helped pick the jury. Theory of the
case: Hell Hath No Fury Like a Women Scorned. Word
to the wise: If you’re gonna cheat on your wife, don’t get
caught!
Ronald Chambers, on death row since 1975 and one of
 
the longest-serving death row inmates in the country,
will receive a fourth trial. Four days before execution
in January 2007, the Supreme Court stayed the execution and later remanded to the Fifth Circuit in light of
two jury sentence reversals. The Fifth Circuit reluctantly
agreed to order a new sentencing trial because Chambers’ sentencing instructions failed to permit consideration of mitigating evidence. Chambers was represented
by U.T. Law Professors Jordan Steiker and Rob Owen
and Tyler attorney Wes Volberding. Congratulations to
these excellent lawyers for this exceptional win.

Congratulations to Bill F. Leathers of Angleton, who
 
reports: In State v. Kelly Sue Rhodes, from Brazoria
County, a felony DWI and tampering with evidence
charge, after a one-day bench trial before the Honorable
Ogden Bass, Senior District Judge (visiting), the State
directed out on both counts! (No evidence as to what
the alleged intoxicating agent was in this non-alcohol
case, and no evidence before the court as to what the
alleged “Soma” was that my client was alleged to have
swallowed, thus supposedly tampering.) This, after the
morning begins with my client wanting to fire me and
requesting another lawyer be appointed!
Austin lawyer Gerry Morris and his associate, Marjorie
 
Bachman, got three “not guilty” verdicts in State v. David
Rodriguez (one count aggravated sexual assault of a
child and two counts indecency with a child by contact) in the 299th after about five hours of deliberations.
Gerry’s better half, Suzanne Spencer, helped the defense
with jury selection. Congratulations to all!
Congratulations to Bill House and Stephen Evans for
 
their plea in a bad child-killing case involving the
extended beating, suffocation, and other injuries to a
17-month-old child, pled LWOP. Susan Perryman Evans
was mitigation specialist.
Congratulations to Joel Perez and Ray Fuchs of San
 
Antonio, who received a life verdict from a jury in Bexar

Anthony Nicholas

County. The jury came back after 41/2 hours on Tuesday,
June 24, and sentenced Jonathan Depue to LWOP for
the murder of his next-door neighbor in the course of a
burglary. Issue at punishment was his FS 64 IQ on the
Stanford-Binet 5. Although his brother and co-defendant
blamed (and testified against) the defendant for planning
the crime, family members testified that Jonathan was
easily led and often had been led into bad choices by his
brother. Mitigator was Ann Matthews. Investigator was
Charlie Parker.
Congratulations to TCDLA’s Capital Assistance Attorney
 
Philip A. Wischkaemper of Lubbock, who received a
Special Recognition of Justice Award at the Rusty Duncan Advanced Criminal Law Course for his part in the
Michael Blair case. After years of arguing that Blair was
innocent of the crime for which he had been convicted
and sentenced to death, Philip finally, on June 29th, got
the CCA to grant Blair a new trial.
Keith S. Hampton of Austin, Second Vice President for
 
TCDLA, was presented with the Percy Foreman Lawyer
of the Year Award for outstanding work in two death
penalty cases: Scott Panetti and Kenneth Foster. Panetti’s
case was reversed by the U.S. Supreme Court, and
Foster’s death sentence was commuted to life. The award
was presented Thursday, June 27, at the Rusty Duncan
Advanced Criminal Law Course in San Antonio.

Roy Barrera Sr.
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EXPUNCTION
BETTY BLACKWELL
Rules Regulating Nondisclosure of
Deferred Adjudication and
Expunctions, Part 2
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9. Procedure for Filing Motion
Seeking Expunction
A verified petition for expunction must be filed with all the
necessary information, including social security number, birth
date, and driver’s license number. The requisite information
is set out in article 55.02(b) of the Texas Code of Criminal
Procedure. The exact date of the arrest and date of the alleged
offense charged must be set forth with exact specificity. Failure to
do so correctly may result in your receipt of a letter from the
Department of Public Safety stating they have no such records
to forward to you when, in reality, they do have the requested
records but the records cannot be located because they were
incorrectly identified. The petition and the order must also
contain the arrest date; otherwise, DPS can appeal the order
granting the expunction, which may result in the case being
reversed. See Texas Dept. of Public Safety v. Moore, 51 S.W.3d
355 (Tex. App.—Tyler 2001).
For example, in Austin—in order to obtain a dismissal in
a theft by check case—one must complete a county-sponsored
education course. In applying for an expunction, a theft by check
petitioner seeking expunction must include the records kept by
the educational center.
Up until September 1, 1999, a petition for expunction
had to be filed in the county in which the arrest occurred.
After September 1, 1999, the statute was amended to allow
the filing of an expunction petition in the county of arrest or
in the county in which the prosecution occurred. Following
this statutory amendment, DPS has taken the position that
this change only applies to arrests occurring after September
1, 1999. Therefore, it is critical that you are certain you know
where the arrest occurred and where the case was filed. See
Autumn Hills, supra.

10. Order
Your proposed order must be specific not only as to the date of
the arrest, but also as to the offense charged and the arresting
agencies. Under the amended expunction statute dealing with
acquittals, the proposed order must also include a copy of the
judgment of acquittal and the DPS tracking number, as well
all the key identifiers of the defendant listed in article 55.02.
If the defendant wants a copy of the order, be sure to include
a sentence stating that the clerk is ordered to provide the de
fendant and/or his attorney a copy. It is important to obtain a
certified copy of the order, as it is impossible to obtain a copy
of the entered order at a later date without a court order. The
defendant should check each agency in about thirty (30) days
to make certain the records have been removed or returned.

Many agencies place a low priority on compliance with this
provision. It is, therefore, imperative that you are extremely
diligent in checking for compliance with this provision. Texas
Dept. of Pub. Safety v. Cooper reversed an order for expunction
that failed to include the address, key identifiers of the defendant
as set forth in article 55.02, and the TRN number. 2007 WL
805548. Cooper was remanded to the trial court for entry of a
statutorily compliant order.

11. Hearing
After you have filed your expunction petition, a hearing cannot
be set for at least thirty (30) days. This time period cannot be
waived—even if the county attorney is in agreement. DPS can
object to any hearing scheduled sooner than the requisite thirty
days and, as a result of any such premature setting, may halt the
expunction. See Texas Dept. of Pub. Safety v. Riley, 773 S.W.2d
756 (Tex. App.—San Antonio 1989). It is also important to
note that even if DPS fails to file an answer to your petition for
expunction and fails to appear at the hearing on your petition,
the agency can still appeal the judgment. They may file a motion
for a new trial, appeal, or file a writ of error. Any such appeal
goes to the court of appeals and then on to the Supreme Court.
Such appeals do not go to the Court of Criminal Appeals.
Under the new provisions, wherein an expunction was
granted by the trial court that entered an acquittal, there is no
thirty-day waiting period. Article 55.02 sec. (1) states that at
the request of the defendant and after notice to the state and
a hearing, the trial court presiding over the case in which the
defendant was acquitted shall enter an order of expunction.
Granting of such an expunction must be done within thirty
days after the defendant’s request. The amended statute also
requires that the only court that may grant an expunction is a
district court. This amendment was intended to eliminate the
need for a petition and the corresponding court costs.

12. Routine Expunction
In the vast majority of petitions for expunctions, there are nei
ther objections nor answers filed. The case then becomes similar
to an uncontested divorce. Evidence should be presented and
the order signed. Without the proper showing, any agency can
appeal the finding, even if they did not file an objection to the
expunction. Texas Dept. of Pub. Safety v. Wiggins, 688 S.W.2d 227
(Tex. App.—El Paso 1985). Article 55 requires that each agency
must be notified of the hearing. Failure to notify the agency of
a reset date, or of the original hearing, will result in the order
being set aside on appeal. Texas Dept. of Pub. Safety v. Riley, 773
S.W.2d 756 (Tex. App.—San Antonio 1989).
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13. Contested Hearings
If an objection is filed, a full-blown hearing must be held. At such
a hearing, the petitioner has the burden of showing compliance
with the statute. If any agency appeals the order, all records from
all different agencies can be kept. If that one agency wins, all the
records are kept. The court may reverse the entire case even if
other agencies did not object or appeal.
It is important to present evidence at either type of hearing.
Since the agency can come in at a later date and contest the
ruling, there needs to be evidence that supports the petition.
Wiggins, supra.

14. Agreement with the Prosecutor
If the district attorney agrees not to contest a petition for ex
punction, any such agreement is not binding on the Department
of Public Safety. All the statutory requirements must still be met,
and DPS can and does file writs of error to set aside orders, even
when the department defaulted at the actual hearing. In Texas
Dept. of Pub. Safety v. Katopodis, the district attorney agreed to
the defendant’s request for expunction and, on dismissal of the
indicted case, noted the defendant completed pretrial diver
sion. 886 S.W.2d 455 (Tex. App.—Houston [1st Dist.] 1994).
In Katopodis, there was no evidence the dismissal was for a lack
of probable cause, and the appellate court held that DPS was
not bound by the agreement. As a result, the appellate court
reversed the expunction as applicable to all agencies. See also Ex
Parte Gus Andrews, wherein the district attorney agreed to an
expunction in exchange for a plea of guilty. 955 S.W.2d 178 (Tex.
App.—Waco 1997). There, the judge granted the expunction
and DPS appealed. The Waco Court of Appeals held that the
agreement did not meet the statutory requirements and the
expunction was, therefore, reversed. BE AWARE: There are no
partial expunctions!
If an expunction is improperly granted and is reversed
on appeal, it is reversed as to all parties. A relatively new case,
Texas Dept. of Pub. Safety v. Woods, resulted in essentially the
same holding as Andrews. 68 S.W.3d 179 (Tex. App.—Houston
[1st Dist.] 2002).

Caution!
DPS can appeal an order granting an expunction even if the
agency did not file an answer to the petition for expunction,
did not appear at the hearing on the petition, and did not file
a motion for new trial. The agency may perfect such an appeal
by filing a writ of error. Texas Dept. of Pub. Safety v. Deck, 954
S.W.2d 108 (Tex. App.—San Antonio 1997), and Texas Dept.
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of Pub. Safety v. Butler, 941 S.W.2d 318 (Tex. App.—Corpus
Christi 1997).
In State v. Vasilas, the Court of Criminal Appeals held that
because the defense attorney’s petition for expunction was a
“governmental record” within the meaning of the statute pe
nalizing tampering with governmental records, the defense
lawyer could be charged with that crime. 187 S.W.3d 486 (Tex.
Crim. App. 2006).

15. Not Guilty Verdicts
On September 1, 1993, article 55 of the Texas Code of Criminal
Procedure was amended to allow expunction for an acquittal by
the trial court or by the Court of Criminal Appeals. This amend
ment also allowed for a subsequent pardon to be expunged.
The amended statute specifically states that the statute applies
retroactively. This amendment is similar to when the expunction
law was first enacted in that it applied to cases that had been
dismissed even before the statute was enacted. Article 55 is a
remedial statute, and some cases have held that it should be
liberally construed. In Current v. State, the Waco Court of Ap
peals was called upon to determine exactly what “acquittal by
the Court of Criminal Appeals” means. 877 S.W.2d 833 (Tex.
App.—Waco 1994). In Current, the defendant was convicted by
a jury of burglary. The appellate court reversed and remanded
to the trial court with instructions to enter a judgment of ac
quittal. The appellate court held it would lead to absurd results
if only those acquitted by the Court of Criminal Appeals could
be granted expunctions. The court expanded article 55.01 to
include acquittals by courts of appeals.
However, Houston’s appellate court disagreed with the rea
soning in Current and held, to the contrary, that the statute was
clear that only an acquittal by the Court of Criminal Appeals
was subject to expunction. Harris County Dist. Attorney’s Office
v. Jimenez, 886 S.W.2d 521 (Tex. App.—Houston [1st District]
1994). There, Jimenez was acquitted on appeal by the court of
appeals and the trial court granted an expunction.
Even after the changes to article 55.01, courts are still hold
ing that a dismissal of an indicted case based on insufficient
evidence does not qualify for an expunction. See Texas Dept. of
Pub. Safety v. Mendoza, 952 S.W.2d 560 (Tex. App.—San Anto
nio 1997). The Mendoza court specifically held that the lack
of a victim and witnesses to testify did not meet the statutory
requirement of a dismissal based on a lack of probable cause.

16. 1999 Amendments to Article 55
Article 55.01 of the Code of Criminal Procedure was amended
to add the following:

(A) acquitted by the trial court except as provided by Subsection
(c) of this section.
Article 55.01, Subsection(C)(c) reads:
A court may not order the expunction of records
and files relating to an arrest for an offense for which a
person is subsequently acquitted, whether by the trial
court or the court of criminal appeals, if the offense for
which the person was acquitted arose out of a criminal
episode . . . and the person was convicted of or remains
subject to prosecution for at least one other offense oc
curring during the criminal episode.
Article 55.02 Section 4(a) allows the law enforcement
agency and prosecuting attorney to retain their records if it is
established that the person is still subject to prosecution because
the statute of limitation has not run and there is reasonable
cause to believe that the state may proceed against the person.
Article 55.02 Section 5(b) was amended to add that except
in an expunction following an acquittal, the court may give the
petitioner all the records and files subject to the order.

17. Amendments by the 2003 Legislature
Article 55.01(a) was amended to add that a person is entitled
to an expunction whether they were placed under a custodial
or noncustodial arrest. The changes made by this amendment
apply to a person seeking expunction of records regardless of
whether the arrest occurred before, on, or after the effective
date of this amendment. The effective date of this amendment
was September 1, 2003.
Article 55.01(a)(2)(B) was amended to state that the person
was released and the charge, if any, is no longer pending and
there was no court-ordered community supervision for any
offense other than a Class C misdemeanor. The effective date
of this amendment was also September 1, 2003.
Article 55.02 Section 5(d) was amended to apply to all ex
punctions—except acquittals and expunctions—for the fraud
ulent misuse of identifiers. This amendment orders the clerk
to destroy all the records maintained not earlier than the 60th
day after the date the order of expunction is issued or later than
the first anniversary of that date unless the records or files were
released under Subsection (b).
Article 55.02, section 5(d-1) provides the following:
Not later than the 30th day before the date on which the
clerk destroys files or other records under Subsection (d),
the clerk shall provide notice by mail, electronic mail, or
facsimile transmission to the attorney representing the

state in the expunction proceeding. If the attorney repre
senting the state in the expunction proceeding objects to
the destruction not later than the 20th day after receiving
notice under this subsection, the clerk may not destroy
the files or other records until the first anniversary of
the date of the order of expunction is issued or the first
business day after that date.
This amendment took effect on June 30, 2003. See House
Bill 2725.

18. Procedure for Acquittals Granted
on or after September 1, 2003
Any request for expunction of an acquittal that occurred on or
after September 1, 2003, is governed by Texas House Bill 171.
This legislation did away with the county courts’ and lower
courts’ authority to order expunctions pertaining to acquittals
granted by any such court. This bill provides that the district
court in the county in which the trial court is located shall enter
an order of expunction if the person was found “not guilty.” If
the defendant was not represented by counsel, the attorney for
the state shall prepare the order. No petition for expunction is
required in matters of this nature.
In cases like this, the defendant must provide the necessary
information, including a copy of the judgment of acquittal.
The state is entitled to notice and a hearing. The defendant is
required to prepare the proposed order with all the necessary
identifiers and information required by DPS. The district clerk
must then send copies of the order, via certified mail, to each
official designated agency. In Bargas v. State, the Corpus Christi
Court of Appeals held an expunction was available even though
Bargas did not file his petition within thirty days of his acquittal.
164 S.W.3d 763 (Tex. App.—Corpus Christi 2005).
Article 55.02, section 4(a) provides the following, in part:
		 In the case of a person who is the subject of an expunction
order on the basis of an acquittal, the court may provide
in the expunction order that the law enforcement agency
and the prosecuting attorney retain records and files if:
		 (1)	the records and files are necessary to conduct a subse
quent investigation and prosecution of a person other
than the person who is the subject of the expunction
order; or
		 (2)	the state establishes that the records and files are nec
essary for use in:
			 (A)	another criminal case, including a prosecution,
motion to adjudicate or revoke community su
pervision, parole revocation hearing, mandatory
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supervision revocation hearing, punishment
hearing, or bond hearing; or
(B)	a civil case, including a civil suit or suit for pos
session of or access to a child.

19. Misuse of Identification
Article 55.01(d) specifically allows the expunction of infor
mation contained in records “if the information identifying
the person asserting the entitlement to expunction was falsely
given by the person arrested as the arrested person’s identifying
information without the consent of the person asserting the
entitlement . . .”
Article 55.02, section (2)(a) was amended to make it easier
for a person to remove false information pertaining to that
person when such information is contained in someone else’s
records. This procedure is intended to allow an unrepresented
person to apply for the expunction of the records with the attor
ney representing the state. In accordance with this section, the
applicant must file a verified application stating the applicant
did not give the person arrested consent to falsely identify the
applicant. If the state’s attorney verifies the information was
falsely given without permission, then the state attorney is to
forward a copy of the application to the district court and must
request the court to enter an order directing expunction based
on the entitlement under article 55.01(d).
Article 55.02(e) now provides that the director of DPS may
file a petition on behalf of someone who has been the victim
of identity theft.

20. Other Statutes that
Provide for Expunction
Article 45.051 of the Code of Criminal Procedure provides for
deferred dispositions in Class “C” offenses. This section applies
to justice and corporation courts and includes traffic and nontraffic offenses. This statute provides that upon completion of
the deferred disposition, the complaint is dismissed and may
be expunged under article 55.01. Even offenses that include
the operation of a motor vehicle can be deferred and, upon
successful completion, are subject to expunction under article
55.01. See Tex. Code Crim. Proc. Ann. art. 45.0511.
An expunction was denied for an officer charged with
a Class “C” misdemeanor for which he was acquitted. This
expunction was denied on the basis that the petitioner had
never been “arrested” and, therefore, he was not entitled to an
expunction. Carson v. State, 65 S.W.3d 774, (Tex. App.—Fort
Worth 2001). There, the Fort Worth Court of Appeals reversed
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the trial court’s refusal to grant the expunction and found that
the petitioner’s actual submission to an assertion of authority
by appearing at the time and place indicated on the citation to
dispute the charges against him constituted an “arrest.”
Article 45.053 concerning deferred disposition for chemi
cally dependent persons also provides for expunction under
Article 55.01.
Alcohol-Related Offenses
Texas’ Alcohol Beverage Code contains a seldom-noticed pro
vision for expunctions of even convicted cases. Article 106.12
states that the person convicted of not more than one violation
under this code, upon attaining the age of 21 years, may apply
to the court in which he was convicted to have the conviction
expunged. Any such application must contain the applicant’s
sworn statement that he was not convicted of any violation other
than the one he seeks to expunge. If the court finds the appli
cation to be true, the court shall order the records, including
the sentence, expunged. The applicant is then released from all
disabilities resulting from the conviction, and the conviction
may not be shown or made known for any purpose.
This is the only statute that allows expunctions of convictions.
This is particularly important now that the new Driving with
a Detectable Amount of Alcohol by a Minor is included in this
code and covered by this provision. This provision is set forth
in section 106.041. Section 106.02 covers purchases of alcohol
by a minor; section 106.04 prohibits consumption of alcohol
by a minor; section 106.05 addresses possession of alcohol by
a minor; and section 106.07 concerns misrepresentation of
age by a minor. All of these offenses are expungable even if a
conviction occurs.
Juvenile Cases
Under certain circumstances, article 58.003 of the Texas Family
Code provides for sealing juvenile records. If there was no ad
judication, sealing can occur immediately. If there is an adju
dication, there is a two-year waiting period during which there
is no intervening conviction of a criminal case. In felony cases,
before being eligible for an expunction under this statute, the
applicant must first reach the age of twenty-one (21) years,
must not have had the case transferred to criminal court nor
have had records used as evidence in the punishment phase of a
criminal case; also, the applicant must not have been convicted
of a felony after reaching the age of seventeen (17).
Additionally, the statute provides that that sealed records
can be eventually destroyed if:

1. The records do not relate to a violation of the penal law of
a felony or a misdemeanor punishable by jail;
2. The person to whom the records pertain “is 21 years of age
or older”; and
3. The person has not been convicted of a felony “after be
coming age 17.”
Article 58.003(b) sets forth those cases that can never be
sealed, specifically the records of a determinate sentence that
violated a penal law listed in Section 53.045 or engaging in ha
bitual felony conduct.

21. Other Issues
1. Is there a statute of limitations during
which one must apply for an expunction?
Because the statute should be liberally construed, there is a good
argument against applying any statute of limitation period to
the expunction statute. State v. Arellano, 801 S.W.2d 128 (Tex.
App.—San Antonio 1990). Since the expunction statute is re
medial in nature, it should not be bound by any statute of lim
itations. However, some agencies have argued that the general
residual statute of limitations should apply just as it would to any
civil suit. Article 16.051 of the Civil Practices and Remedies Code
provides that where there is no expressed limitation period, the
action must be brought within four (4) years. At least one case,
however, has held that the statute of limitations does not apply to
the expunction statute. “Accordingly, we hold that section 16.051
of the civil practice and remedies code does not act as a bar to
the statutory remedy of expunction.” Heine v. Texas Dept. of Pub.
Safety, 92 S.W.3d 642 (Tex. App.—Austin 2002).
2. Can one expunge the driver’s license
records on the breath test refusal or failure?
Effective January 1, 1995, the statute specifically states that the
court cannot expunge a suspension or a revocation of a driver’s
license unless there is an “acquittal.” Acquittal is not the same
thing as a dismissal.
3. Can the court take into consideration a person’s
admission of guilt in an unadjudicated offense?
With the consent of the attorney for the state, section 12.45 of
the Penal Code allows a court to take into consideration, at the
sentencing in another criminal case, the person’s “admission
of guilt in one or more unadjuciated offenses.” This results in
a termination of the case and the case itself does not result in
court ordered probation.

4. Is a misdemeanor or unindicted felony case
dismissed under section 12.45 subject to expunction?
On the face of this statute, the answer to this question appears
to be “yes.” However, many cases have held that a case dismissed
under section 12.45 can be used for impeachment purposes,
and that such dismissals are admissible at sentencings as part
of the criminal record. See Whalon v. State, 725 S.W.2d 181
(Tex. Crim. App. 1986), and Perea v. State, 870 S.W.2d 314 (Tex.
App.—Tyler 1994).
This exact issue was appealed by the Travis County Attorney.
In Travis County Attorney v. J.S.H. and C.E.G.K., the Third Court
of Appeals held the petition for expunction did meet the statu
tory requirements because the charge had not resulted in a final
conviction. 37 S.W.3d 163, 167 (Tex. App.—Austin 2001). The
Court held that an adjudication of guilt must precede a final
conviction. “Therefore, the admitted unadjudicated offenses
considered by the trial courts in assessing appellants’ punish
ments for adjudicated offenses in the proceedings conducted
pursuant to section 12.45 of the Penal Code may be expunged.”
A dissent was filed, so the issue may end up at the Supreme
Court of Texas.
Courts have held that section 55.01(a) is mandatory and, if
all the statutory elements are met, the district judge must grant
the expunction. By contrast, section 55.01(b) provides that the
district court may grant an expunction for one who is convicted
and subsequently acquitted on appeal.

A graduate of the University of Texas Law
School, Betty has been in private prac
tice in Austin for 28 years, limiting
her practice to the defense of criminal
cases. She is board certified in criminal
law. Betty has served as the chair of
the Criminal Justice Section of the State
Bar of Texas and of the Austin Criminal
Defense Lawyers Association. She is co-author with Judge
Mike McCormick of the West Publishing series Texas Practice
Volumes 7 & 8 entitled Texas Criminal forms and trial manual.
In 2000 she was elected the first woman President of the Texas
Criminal Defense Lawyers Association in conjunction with its
30-year anniversary. She is Chair of the Commission for Lawyer
Discipline, a volunteer position with the bar, and was recently
appointed by the state bar president to another three-year term
on the Commission.
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The Lawyer
Chappell
Method of
Making Money
by Chuck Lanehart


Byron Chappell knew how to set and collect attorney
fees. He defended mostly semi-indigent clients in
criminal cases for more than a half-century in
Lubbock County, and when he died in 2000, he was a
wealthy man in many ways. Despite his unorthodox
approach to legal ethics, he was never ordered
to respond to a State Bar Grievance Committee
complaint. He earned the title “Lawyer Chappell,”
and his lessons on making money in the law business
are legendary. Most of the following Lawyer Chappell
stories are entirely true.

Once upon a time, a prospective client asked for Lawyer Chap
pell’s assistance in a serious criminal case. Chappell quoted the
fee for his services. The prospective client reached into his pocket
and produced a jumbled roll of cash, apologizing that he could
not pay the entire fee Chappell had demanded. Nevertheless,
a curious Chappell accepted the case as he carefully examined
the currency in his palms, slowly bringing the wadded bills to
his nose.
“Smells like dirt! It’s been buried in the ground!” Chappell
hooted. “Go get the rest.”
The client soon produced the balance of the fee.

Monday. Chappell explained that he wanted to introduce him
to the courtroom; no doubt the fellow was unfamiliar with
the forbidding environment he was to encounter during his
impending jury trial. They walked a couple of blocks to the
Lubbock County Courthouse and entered the deserted 72nd
District Courtroom on the third floor.
Chappell guided the client to the front of the courtroom.
“That’s the bench, and that’s where Judge Denzil Bevers will
sit.” He gestured toward twelve chairs bounded by a wooden
barrier on the left side of the room. “That’s where the jury will
sit.” Chappell described the witness box and the court reporter’s
station. He pointed to the right side of the room and said, “That’s
the defense table. Here’s where you will sit.”
Only one table before the bar had not been identified.
“And this is where the prosecutor will sit,” Chappell said. After
a nervous pause, the client asked his lawyer, “And where will
you sit?” Chappell leaned on the prosecutor’s table.
“If you don’t pay the rest of what you owe me before Mon
day morning, I’m sitting right here next to the D.A., and the
twelve bastards in that jury box over there are going to send
you to prison forever, you son-of-a-bitch!” The fee was paid,
Chappell sat with his client at the defense table, the case was
tried, and the client was acquitted.

Where Will You Sit?

The More the Merrier

Chappell met with a client late on a Friday afternoon in the
late 1970s. The client’s criminal case was to begin the following

Lawyers know that the attorney-client privilege means sensitive
legal issues must be discussed in one-on-one settings involving

$mells Like Dirt
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only the attorney and the client. But Lawyer Chappell preferred
clients who brought in the whole family, as many generations
as available, for initial consultations. Chappell would invite
the whole bunch into his office, and then excuse any unruly
youngsters. (Chappell and W.C. Fields had the same inimical
opinion of kids. Chappell kept a poster tacked to the back of
his office door that read, “Live long enough to be a problem to
your children.”)
After patiently advising the family on all aspects of the
case and answering everyone’s questions, he would announce
the fee with full confidence that all family resources would be
pooled to satisfy his request. Then, after collection of the fee, he
would explain to everyone the meaning of the attorney-client
relationship that had now been established. Chappell could
no longer ethically discuss any aspects of the client’s case with
inquisitive aunts, cousins, grandmothers, or anyone else. So,
he didn’t.

Call It Even and They’ll Come Back
Chappell tried to collect his attorney fees up front, but most of
his clients were semi-indigent, blue-collar working people. They
lived paycheck to paycheck and usually paid their bills in weekly
installments. The balance of Chappell’s clients—bootleggers,
prostitutes, small-time drug dealers, and con artists—depended
on the same market of small wage-earners for their illicit income.
So attorney fees were arranged pursuant to weekly installment
plans over a period of time expected to equal the likely number
of weeks the criminal case would require to be resolved.
Chappell was a master at postponing the resolution of
criminal cases so each client had plenty of time to pay his fees
in full, but sometimes an uncooperative judge or prosecutor
would get in the way. Nothing chapped Chappell more than
a “stupid judge” pushing him to resolve a case before he had
collected his fee in full, but sometimes it happened.
When a case was resolved without the client having had
time to pay the entire fee, Chappell would “call it even” and for
give any outstanding debt. He believed this gesture would keep
the client and the client’s family loyal to Lawyer Chappell. He
was right, and Chappell’s clients always remained loyal.
Chappell represented several members of a low-income
family over many years. The family paid pretty well, but many
times their fees were forgiven. Then, in the late ’90s, a tragic
accident claimed the lives of several members of this family.
Of course, the survivors came to Chappell’s office for help, and
they were referred to a good plaintiff ’s lawyer. The result was a
multimillion-dollar jury verdict, the second-largest verdict in
a car-train accident in Texas history.

Saturday Morning Comin’ Down
Until the late 1960s, the Lubbock County Courthouse was
open for business each Saturday until noon. Judges, lawyers,
and litigants showed up for routine uncontested matters such
as prove-up divorces and misdemeanor guilty pleas. Most law
offices opened on Saturday mornings to accommodate this
practice. When it was decided to close the courthouse on Sat
urdays, most Lubbock law offices decided to close shop as well.
Not Chappell. Saturdays were special, and his office was always
open on Saturday mornings. Secretaries weren’t required to
show up, but associates and law clerks were expected to hit the
office bright and early.
Lawyer Chappell would appear by midmorning, usually
attired in an aging Mexican guayabera shirt. He would share a
breakfast burrito with those gathered, and then hold court in
his special way, entertaining anyone who would listen to his
eclectic stories and memories. Clients would file in to make
their weekly payments and take a dose of Chappell’s legal advice.
Lawyer buddies would come and go, and an occasional politico
might drop by to shoot the breeze.
But Saturday mornings weren’t just for fun. Especially in
the days before cell phones, Saturday was an opportunity to
take advantage of the business created by Friday night arrests.
On many occasions, the phone calls that came in on Saturday
mornings resulted in Chappell being hired on lucrative criminal
cases.
It is not likely Chappell ever charged a client an hourly fee,
but that never kept him from working on evenings, Saturdays,
Sundays, and holidays to do whatever was necessary to represent
his clients effectively.

Lawyer Chappell’s Tiger Fund
Lawyer Chappell had a unique alternative to the modern trust
account. It was called the “Tiger Fund.” (This report is written
in the strictest confidence, with the hope it will not be reported
to anyone in authority. Besides, the statute of limitations has
run on this story, and Lawyer Chappell is long gone.)
Until the 1980s, when Lubbock’s Municipal Court gained
court-of-record status, litigation in Municipal Court often in
volved a plea-bargain system known as “tradeoffs.” A serious
Municipal Court violation—like speeding really fast—by one
of Chappell’s clients (John), might require a harsh fine. But
Chappell could use client John’s serious violation to mitigate
another client’s (Judy) less serious violation (like speeding really
fast but being Chappell’s neighbor’s daughter). In fact, John’s
transgression might be so egregious as to forgive a few dozen
of Chappell’s neighbors’ daughters’ and sons’ really fast speed
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ing tickets. So, a hundred cases might be settled in this manner
every time the docket was called. But John’s fine was likely to
be very high. John was usually someone who never had a Texas
driver’s license, was never likely to have a driver’s license, and
was by now probably back in some other country after having
been deported.
Chappell rented a safety-deposit box at First National Bank.
His legal assistant, Marcos Hernandez, was in charge of the
box. When a client hired Chappell for a case in Munic
ipal Court, Marcos would deposit the cash (usually
about $50, bound with a rubber band) into the
safety-deposit box and label it “Tiger.” (The
Municipal Court administrator in charge of
collecting the fines was nicknamed “Tiger.”)
The $50 fee Chappell collected from each
client included any fines and expenses involved
in the defense of the case. A hundred clients pay
ing $50 each totals $5,000, which Marcos dutifully
rubber-banded and placed in the Tiger Fund. At the appropriate
time, Chappell instructed Marcos to raid the Tiger Fund, pay
the maximum fine of $200 on John’s behalf, and all the other
clients’ cases were dismissed, obviously because of the mitigation
case presented by Chappell involving his neighbors’ daughters
and sons. The remainder of the Tiger Fund was converted to
Chappell’s attorney fees.
Assuming client John was fully advised of this wonderfully
lucrative arrangement between Lawyer Chappell and Municipal
Court, there were probably no ethical violations. Even so, don’t
try anything like this nowadays.

Friday was payday for Chappell’s clients, and he knew
most of them were likely to blow the entire week’s salary before
Saturday morning. So every Friday evening he drove his pink
Imperial to east Lubbock to “The Flats,” near the downtown rail
lines, to the Hispanic barrios, and to the wild Slaton bootleg
joints where his clients were likely to be found. Once Chappell
arrived at a selected location, clients could easily identify their
lawyer’s pink convertible and blonde wife, then walk out to
greet Chappell and meet whatever financial obligation
was in order.

She’s a Spender
Lawyer Chappell always took the time to get to know
everyone he encountered, especially the spouses of
his employees. One evening, a new young associate
and his wife accepted an invitation to Chappell’s stately
home near the Lubbock Country Club for dinner. As was
their custom, Chappell and wife Rosalie wined and dined the
couple into the wee hours. When he was not telling his wellworn war stories, Chappell listened and made mental notes,
making every effort to learn the character of the associate’s
wife. As the couple left, Chappell commented: “I like her. She’s
a spender!”
The following morning, Chappell explained to the young
associate: “Your wife likes the finer things of life. You will work
hard for me, so you can make lots of money to please her. That’s
why I like her: She’s a spender.”

The First Question the Judge Will Ask
The Six-Carat Pink Imperial Lawyer
Like most children of the Great Depression, Lawyer Chappell
was a frugal man. He probably saved nine of every ten bucks
he ever made. His few indulgences were carefully designed to
impress his peculiar class of clients.
Early in his career, Chappell purchased a massive diamond
ring from his first law partner, the legendary Roy Carpenter. The
spectacular rock weighed a full six carats, and it never left the
ring finger on his left hand. One would think that some char
acter who crossed Chappell’s path might attempt to rob him
of the pricey gem, but it never happened. The ring served as a
conversation piece for clients: “My lawyer has a bigger diamond
than your lawyer!”
The main mode of transportation for the young Lawyer
Chappell was a pink Chrysler Imperial convertible. He drove
the flashy automobile all over Lubbock County, West Texas,
and the Southwest, and many times between Lubbock and his
favorite vacation spot in Acapulco, usually with his beautiful
blonde wife Rosalie in the passenger seat.
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Many times, a client would appear in Chappell’s office the day
before he was to enter a plea of guilty pursuant to a plea bargain,
so paperwork could be reviewed and so Chappell could prepare
the client for the plea hearing. Sometimes the client would owe
a balance on Chappell’s attorney fee. On those occasions, Chap
pell would inevitably tell the client, “Now, the first question
that judge will ask you tomorrow will be ‘Have you paid your
lawyer in full?’”

Ostrich-Skin Collateral
Late one night, Lawyer Chappell received a jail call from a client
wanting out of the hoosegow, claiming he had money to pay
Chappell for the service. Chappell drove downtown, arranged
for the client’s release, and waited outside the jail, leaning on
his pink Imperial convertible. When the client walked out of
jail, Chappell noticed his brand-new ostrich-skin cowboy boots.
Alas, the client informed Chappell that his pockets were empty,
and he would have to bring Chappell his money the following
morning. Chappell cursed the client for lying about the money

and getting him out of bed in the middle of the night. He opened
the trunk of the convertible and ordered the client to remove
his ostrich-skin cowboy boots and deposit them in the trunk.
The client complied.
“Now you can walk home barefooted for lying to me! Don’t
ever do it again, and bring that money in first thing tomorrow,”
Chappell insisted. The next morning, the client appeared with
the money, and Chappell released the ostrich-skin collateral.

The Two-Bit Bondsman
There was no such thing as a bail bondsman when Lawyer
Chappell began his practice in the late 1940s. Everyone arrested
stayed locked up in the Lubbock County Jail pending trial unless
“signed out” to a lawyer. Chappell signed out a multitude, and
he wound up with garages full of personal property pledged as
collateral for the service. Sometimes he collected on the pledges,
and sometimes he did not. When his garages became so full of
merchandise that he had to park his Imperial convertible in the
driveway, Chappell decided to so something about it.
Thus, in the late 1950s and early ’60s, Chappell assisted a
few local entrepreneurs in establishing the first bail-bond com
panies in Lubbock County. He would forever regret the effort.
Bondsmen obtained the release of clients at the expense of the
defense attorney, Chappell believed, and to the detriment of the
client’s criminal case. Money spent on a “two-bit bondsman”
was money flushed down the toilet, he said. Chappell probably
spent more effort than any criminal defense lawyer litigating for
personal recognizance bonds, property bonds, and cash bonds
in order to avoid clients having to waste money on a two-bit
bail bondsman. Money saved though Lawyer Chappell’s effort
was always converted into attorney fees.

Green Money and the Telephone
One day, Chappell overheard his secretary, “Mizz” Frazier, losing
a telephone debate with a client about a delinquent fee. “Let me
talk to that son-of-a-bitch!” Chappell shouted. He picked up
the phone and launched into the poor client, “You sorry sonof-a-bitch, you owe me green money! You can’t pay me green
money over the phone! And never say ‘no’ to Mizz Frazier again!
Get your ass in here right now!”
Chappell slammed down the telephone. Within an hour,
his client appeared in person with the green money. Chappell
spent little time on the telephone with clients. He believed faceto-face discourse with everyone was best for business.

How to Set a Fair Fee
Chappell was famous for his talent in collecting fees, but he
knew something about setting fees as well. His philosophy was

to “charge whatever the traffic will bear.” He had no ethical
problem charging a well-to-do client a substantially higher fee
than a working man for the same services. Chappell loved to
silently guess the amount of cash a client carried in his wallet,
and set the fee accordingly. If the client’s wallet still contained
any money after the initial payment was made, Chappell was
sorely disappointed.
“Here’s how you set your fee,” Chappell explained to young
associates. “First, you get all the necessary information about
the client and about the case. Then, you carefully explain to the
client how diffic ult the case will be to defend, and how much
time and effort will need to be expended. Then, you set the
biggest fee you think the client can pay.”
Chappell continued: “Watch the client carefully. If he gasps
at your quote and asks how much you want as a down payment,
you can negotiate. On the other hand, if the client reaches for
his wallet, just say: ‘That’s how much I need down.’”

Satisfy the Client
Lawyer Chappell’s basic philosophy regarding criminal defense
work was this: Don’t expect to win many cases, in the traditional
sense. A successful criminal defense lawyer is one who can “sat
isfy the client.”
“Most folks accused of crimes are guilty of something, but
they’re usually over-accused by some stupid D.A.” Chappell said.
“They’re looking for a fair deal, and they expect a lawyer who
will fight hard for the best fair deal available. If you fight hard,
you will likely satisfy most of your clients. Get the client to pay
a fee that will justify your efforts in fighting hard for your client,
and you will be successful.”
Chuck Lanehart, a 1977 graduate of Texas Tech
University School of Law, has practiced law
since 1977. Chuck has served as a director
of the State Bar of Texas, District 16, and
president of the Lubbock County Bar Associa
tion. He was the founding editor of the LCBA’s
monthly publication, The Lubbock Law Notes, in
1987. Chuck is a former director of the Texas Criminal Defense
Lawyers Association. In 1990, TCDLA awarded him the President’s
Commendation for “Outstanding Service to the Citizen Accused.”
In 1993, TCDLA honored him with the President’s Award for
his service to the Association’s Strike Force. Chuck is a charter
member and former president of the Lubbock Criminal Defense
Lawyers Association. Texas Monthly magazine has named him
a “Super Lawyer” in the field of criminal law. He is a Fellow of
the Texas Bar Foundation. In 2008, Chuck was named among the
“200 Most Influential People in the History of Lubbock” by the
Lubbock Avalanche-Journal.
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by Chuck Lanehart
CAUSE NO._________________________
THE STATE OF TEXAS
V.
_________________________

§
§
§
§
§

IN THE _________________________
OF
____________________ COUNTY, TEXAS

MOTION TO TRANSFER BOND TO INDICTED CAUSE
TO THE HONORABLE JUDGE OF SAID COURT:
COMES NOW the Defendant, _________________________, by and through the undersigned counsel,
and moves the Court to allow Defendant to remain on his/her current bond, and in support shows the following:
-1On or about __________________, Defendant was arrested for the offense of _________________________,
said offense alleged to have occurred on __________________. On __________________, Defendant posted
bond in the amount of $______________ , and was released on said bail the same date.
-2On __________________, the Criminal District Attorney or County Attorney for _________________________
County presented Defendant’s case to the grand jury, and he/she was indicted for the same crime on that date. A
capias has been issued for Defendant’s arrest, and bail has been set by the Court at $__________________.
-3Art. 17.09 of the Texas Code of Criminal Procedure provides in pertinent part as follows:
DURATION; ORIGINAL AND SUBSEQUENT PROCEEDINGS; NEW BAIL. Sec. 1. Where a
defendant, in the course of a criminal action, gives bail before any court or person authorized by law to take same, for his/her personal appearance before a court or magistrate, to
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answer a charge against him/her, the said bond shall be valid and binding upon the defendant and his/her sureties, if any, thereon, for the defendant’s personal appearance before
the court or magistrate designated therein, as well as before any other court to which same
may be transferred, and for any and all subsequent proceedings had relative to the charge,
and each such bond shall be so conditioned except as hereinafter provided. Sec. 2. When a
defendant has once given bail for his/her appearance in answer to a criminal charge, he/she
shall not be required to give another bond in the course of the same criminal action except
as herein provided. (Emphasis supplied)
...
Sec. 3. Provided that whenever, during the course of the action, the judge or magistrate
in whose court such action is pending finds that the bond is defective, excessive or insufficient in amount, or that the sureties, if any, are not acceptable, or for any other good and
sufficient cause, such judge or magistrate may, either in term-time or in vacation, order the
accused to be rearrested, and require the accused to give another bond in such amount as
the judge or magistrate may deem proper. When such bond is so given and approved, the
defendant shall be released from custody.
-4Defendant asks the Court to allow his/her original bail to remain in effect and be transferred to the new
Cause Number __________________. Defendant has complied with all terms of bail, has made all court ap
pearances, and has not violated any conditions of bail. The original bond is not defective, or insufficient, and
the sureties on said bond are acceptable.
WHEREFORE, Defendant prays that this Motion be granted.
Respectfully submitted,
_______________________________
Attorney
Address
City, State Zip
Phone
Fax
				
By:
		 Attorney
		 State Bar No.: ________________

CERTIFICATE OF SERVICE
I hereby certify that a true and correct copy of the above and foregoing Motion to Transfer Bond to Indicted Cause has been hand-delivered or mailed, postage prepaid, to the Criminal District Attorney or County
Attorney of _________________________ County, Texas on the ____ day of _________________________,
200____.
_____________________________
Attorney
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CAUSE NO._________________________
THE STATE OF TEXAS

§
§
§
§
§

V.
_________________________

IN THE _________________________
OF
____________________ COUNTY, TEXAS

ORDER
ON THIS DAY, the Court heard Defendant’s Motion to Transfer Bond to Indicted Cause, and the same is
hereby:
GRANTED, and Defendant’s bond posted in Cause No. _________________ shall be transferred to this
cause, and Defendant shall not be required to post new bail; or
DENIED, to which action the Defendant objects.
SIGNED ______________________________ , 200____.
___________________________________
JUDGE PRESIDING
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SUPREME COURT

Cynthia Hampton

Cert. to 5th Circuit (483 F. 3d 390)—Affirmed
Counsel’s consent to magistrate judge is sufficient to waive district judge in felony trial
Gonzalez v. United States, __U.S.__, 128 S. Ct. 1765, 170 L. Ed. 2d 616 (2008)
Gonzalez was charged with five counts of felony drug offenses. His lawyer consented to have the
magistrate judge preside over jury selection, but Gonzalez was not asked for his consent, and it cannot be inferred that he was aware that there was a right to be waived. Gonzalez did not object to the
proceedings throughout jury selection or trial, and the jury returned a verdict of guilty on all counts.
He then argued on appeal that it was an error not to obtain his consent to the magistrate judge’s
presiding over voir dire and jury selection. The 5th Circuit affirmed the convictions, concluding
there was no error and the right to have an Article III judge preside over voir dire could be waived by
counsel. The Supreme Court held that pursuant to the Federal Magistrates Act, 28 U.S.C. Sec. 636(b)
(3), “[a] magistrate judge may be assigned additional duties not inconsistent with the Constitution
and laws of the United States,” which include presiding at voir dire and jury selection if the parties
consent and there is no objection. Acceptance of a magistrate judge rather than an Article III judge is
a tactical decision that can be made by counsel acting on behalf of the client but without the client’s
own express consent. Due to the often confusing and complex processes involved in a trial, it is a
practical necessity to allow counsel to make certain decisions without consent of the client. Specifically, waiver of a defendant’s right to have a district judge preside over voir dire and acceptance of a
magistrate judge instead is a decision well suited for counsel’s own decision. While some procedural
decisions cannot be waived except with a defendant’s own informed consent, certain trial management matters should be left to counsel alone, who have a better understanding of procedural choices
than the client.

FIFTH CIRCUIT

Tim Crooks

Improper argument was harmless
United States v. Mendoza, 522 F.3d 482 (5th Cir. 2008)
Prosecutor’s comment on non-testifying defendant’s courtroom demeanor was improper;
moreover, the error was preserved for review by defense counsel’s objection that “he’s testifying,” as
this alerted the district court that the prosecutor was bringing before the jurors a matter that had
not been introduced as evidence; however, this error did not require reversal; the error was not an
improper comment on the defendant’s failure to testify, nor any other type of constitutional error that would require application of the harmless-beyond-a-reasonable-doubt standard; under the
harmlessness standard applicable to nonconstitutional errors, the error was harmless in the circum-

stances of this case. (Judge DeMoss filed a dissenting opinion,
arguing that the error was constitutional in magnitude, but required reversal of defendant’s conviction under any standard
of harmlessness review.)
Erroneous sentence required remand
United States v. Rojas-Luna, 522 F.3d 502 (5th Cir. 2008)
District court committed reversible plain error in con
victing and sentencing defendant under 8 U.S.C. §1326(b)(2);
under Apprendi v. New Jersey, 530 U.S. 466 (2000), the date of
removal with respect to a qualifying conviction is a fact that
must be proven to a jury beyond a reasonable doubt; here, de
fendant’s aggravated felony conviction (for aggravated assault)
occurred in 2003, after the 1988 removal to which defendant
admitted at his guilty plea; under Apprendi, the district court
could not rely on a subsequent 2006 removal to which defen
dant did not admit in order to increase his statutory maximum penalty from 2 years to 20 years; because defendant’s
73-month sentence exceeded the 2-year statutory maximum
that would have been permissible based on defendant’s admissions alone, his substantial rights were affected; finally, Fifth
Circuit determined that it would exercise its discretion to correct the error even on plain-error review; accordingly, the Fifth
Circuit vacated defendant’s sentence and remanded for resentencing.
Counsel was not ineffective
Ries v. Quarterman, 522 F.3d 517 (5th Cir. 2008)
(1) Where, in federal habeas petition, death-sentenced
Texas capital murder defendant claimed (a) trial counsel was
ineffective in failing to voir dire the jury panel on mitigating
evidence; (b) trial counsel was ineffective in the presentation
of mitigation evidence during the penalty phase of the trial;
and (c) trial counsel was ineffective in arguing the case for
mitigation in closing, after the penalty phase of the trial, the
federal district court did not err in dismissing the first and
third of these claims (dealing with voir dire and argument)
as unexhausted; notwithstanding defendant’s broadly worded
claim in his state application for postconviction relief, defendant’s claim as presented to the state courts was limited to
a claim that his attorneys should have questioned witnesses
more extensively and elicited more detailed testimony relating to defendant’s abusive and deprived upbringing; as such,
defendant’s voir dire and argument claims were not fairly presented to the state courts.
(2) State courts did not unreasonably apply federal law
in rejecting death-sentenced Texas capital murder defendant’s
claims of ineffective assistance of counsel with respect to the
penalty phase of his trial; trial counsel’s use of Texas Child Pro
tective Services records, while it could possibly have been han
dled better, nevertheless could not be said to fall outside the
wide range of reasonable professional assistance; the same was

true about trial counsel’s closing argument; nor was defendant
entitled to federal habeas relief on his claim that trial counsel
was ineffective for failing to object to prosecutorial remarks in
closing argument; finally, defendant was not entitled to federal
habeas relief based on his claim that appellate counsel was ineffective for failing to challenge the trial court’s exclusion of
evidence of defendant’s remorse because the challenge was of
dubious merit with respect to the guilt-innocence phase and
was not clearly preserved for review in the penalty phase.
Improper bolstering remarks during closing required
reversal under plain error standard.
United States v. Gracia, 522 F.3d 597 (5th Cir. 2008)
Prosecutor’s improper bolstering remarks in rebuttal closing argument—consisting of (1) a comment that the testifying
government agents were “very, very credible”; (2) a rhetorical
question whether an agent would throw away his life/career
by lying under oath; (3) an exhortation to “respect their efforts as law enforcement officers and to believe the testimony
that they offered”; and (4) an argument that, to acquit defendant, the jury would have to believe that he was the victim of
a government conspiracy—constituted reversible plain error;
because the government’s case against defendant consisted almost entirely of the agents’ testimony, the improper bolster
ing of those agents’ credibility affected defendant’s substantial
rights and seriously affected the fairness, integrity, and public
reputation of his trial; accordingly, the Fifth Circuit reversed
defendant’s convictions and remanded for a new trial.
Mandate rule barred resentencing.
United States v. Griffith, 522 F.3d 607 (5th Cir. 2008)
On remand for resentencing, two defendants were barred,
by the mandate rule, from raising requests for minimal or minor role reductions that could have been, but were not, litigated in the first appeal; the same was true for the objection
to an obstruction-of-justice enhancement also made by one of
these defendants; as for the two other defendants, the mandate
rule did not bar their requests for mitigating role reductions,
because they had (successfully) challenged the only conviction
on which they had a sentence (the district court had imposed
sentence only on these defendants’ CCE convictions, later
overturned by the Fifth Circuit, and had not imposed sentence on their conspiracy convictions); a defendant need not
object to every possible permutation a case may assume after
remand; rather, a defendant need only raise all issues germane
to the case as appealed; however, on the merits, the district
court’s alternative rejection of a mitigating role reduction for
these defendants was not clearly erroneous.
Disparate sentencing was OK
United States v. Rodriguez, 523 F.3d 519 (5th Cir. 2008)
Fifth Circuit rejected defendant’s claim that the disparate
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application of “fast-track” sentencing reductions in illegal reentry cases (such a reduction was not available in the district
where defendant was prosecuted) violated his equal protection
rights; because defendant failed to establish that the distinc
tion involved either a suspect class or a fundamental right, the
challenge was subject only to rational-basis review; under that
deferential standard, defendant’s challenge failed.
Fast-track sentencing disparities were not unwarranted
United States v. Gomez-Herrera, 523 F.3d 554 (5th Cir.
2008)
Although federal sentencing courts are mandated to con
sider “the need to avoid unwarranted sentence disparities
among defendants with similar records who have been found
guilty of similar conduct,” 18 U.S.C. §3553(a)(6), any disparity resulting from the district-by-district implementation of
“fast-track” programs (granting sentence reductions for rapid
disposition of immigration cases) is not “unwarranted” dis
parity, as that disparity was intended by Congress; thus, said
the Fifth Circuit, “it would be an abuse of discretion for the
district court to deviate from the Guidelines on the basis of
sentencing disparity resulting from fast track programs that
was intended by Congress.”
Extraneous offenses inadmissible in murder case
United States v. Gulley, __F.3d__, 2008 WL 932285 (5th
Cir. Apr. 8, 2008)
(1) In prison murder case, decedent’s prior specific acts
were not admissible to prove his alleged propensity for violence; the plain language of Fed. R. Evid. 405(b) limits the use
of specific instances of conduct to prove essential elements of a
charge or defense; moreover, the decedent’s character was not
an essential element of defendant’s self-defense claim in the
strict sense because a self-defense claim may be proven regard
less of whether the victim has a violent or passive character.
(2) District court did not err in failing to hold a hearing to
allow defendant to try to flesh out whether the government’s
delay in filing the indictment against him was in bad faith;
here, the district court found, after carrying defendant’s motion to dismiss with the trial, that defendant had suffered no
prejudice from the delay; thus, even if discovery or a hearing
could have unearthed evidence that the government sought to
gain a tactical advantage by delaying the prosecution, defendant would not be entitled to relief for pre-indictment delay,
because this requires a defendant to show both bad faith and
prejudice.
(3) Assuming arguendo that defendant was not present
when a jury note (requesting the court to recess for the day)
was read and responded to, any violation of defendant’s right
to presence was harmless, where defense counsel was present and objected to the district court’s original response, and
where defendant’s claim of harm was speculative and unsupported by the record.
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Confrontation rights not violated; no error for judge to
answer jury note
United States v. Ramos-Cardenas, 524 F.3d 600 (5th Cir.
Apr. 9, 2008)
(1) The admission of two co-defendants’ statements did
not violate the other defendants’ confrontation rights under
Bruton v. United States, 391 U.S. 123 (1968), and its progeny;
where, as here, the jury is instructed that the testimony is to be
considered only against the speaker, other defendants normally
have not suffered a violation of their Confrontation Clause
rights; although the officer testifying as to one co-defendant’s
statement twice used the pronoun “they” in describing the
activities confessed to, the Fifth Circuit held that these references did not give rise to the same kind of troubling inferences
that the Supreme Court found offensive to the Confrontation
Clause in Gray v. Maryland, 523 U.S. 185 (1998); along the
way, the Fifth Circuit noted that even after Crawford v. Wash
ington, 541 U.S. 36 (2004), Confrontation Clause challenges of
the type at issue here continue to be governed by Bruton and
its progeny.
(2) District court did not commit reversible error when, in
responding to a jury note that asked why the indictment listed
the name of only one defendant (not one of the defendants
standing trial), the court informed the jury that the named
defendant had pleaded guilty, as had another defendant in the
case; the named defendant actually testified at trial, and thus
his guilty plea was properly admitted as impeachment during
the course of the trial; the Fifth Circuit found more troubling
the district court’s disclosure of the guilty plea of the second
defendant, who did not testify, but ultimately found that any
error was harmless in light of substantial evidence of guilt and
the district court’s instruction that the guilty plea of an alleged
accomplice is not evidence of any other defendant’s guilt.
Error to dismiss habeas when exculpatory evidence
discovered in civil deposition after trial
Starns v. Andrews, 524 F.3d 612 (5th Cir. 2008)
District court erred in dismissing federal habeas petition
of Louisiana defendant convicted of manslaughter as untimely
under the AEDPA; where the basis of the petition was exculpatory information learned, after defendant’s trial, in a civil de
position of a witness (known to the State before the criminal
trial) taken in a wrongful death suit, the relevant starting point
for the AEDPA’s expanded one-year limitation period under
28 U.S.C. §2241(d)(1)(D) was the date on which defendant, or
his criminal counsel, learned of the civil deposition testimony;
the Fifth Circuit rejected the State’s contention that defendant
could have, through the exercise of due diligence, learned of
this witness’ testimony before or during his criminal trial, es
pecially given the fact that the State had downplayed the witness’ testimony beforehand; moreover, the knowledge of the
civil attorney taking the deposition—who represented defendant’s parents’ homeowners insurance company—could not

be attributed to defendant for purposes of the AEDPA statute of limitations; accordingly, the Fifth Circuit remanded for
a determination of when defendant or his criminal attorney
learned of the witness’ deposition testimony.
Gov’t failed to meet burden for “crime of violence”
enhancement for attempted manslaughter
United States v. Bonilla, 524 F.3d 647 (5th Cir. 2008)
District court erred in applying the 16-level “crime of vio
lence” enhancement found in USSG §2L1.2(b)(1)(A) in sen
tencing defendant; because nothing in the record allowed the
court to pare down the precise subsection of the statute (New
York Penal Law §125.15) under which defendant’s attempted
manslaughter conviction was sustained, and because parts of
that statute did not qualify as generic, contemporary “man
slaughter,” the government did not meet its burden of prov
ing the applicability of the “crime of violence” enhancement;
nevertheless, the district court’s error did not require rever
sal of the sentence where the district court said, “[E]ven if I
am wrong about the guidelines, this is the sentence I would
impose in any event”; the record showed that the district
court had at least implicitly considered both the correct and
the incorrect Guideline ranges in pronouncing its alternative
non-Guideline sentence—a practice permissible under United
States v. Tzep-Mejia, 461 F.3d 522, 526 (5th Cir. 2006); because
the sentence, even when viewed as a non-Guideline sentence,
was sufficiently justified and reasonable, the Fifth Circuit affirmed the sentence. (Judge Garza dissented, arguing that this
case was distinguishable from Tzep-Mejia because here, unlike
in Tzep-Mejia, there was no explicit evidence that the district
court had considered the correct Guideline range, and arguing
in the alternative that the non-Guideline sentence was not sufficiently explained in terms of the factors set forth in 18 U.S.C.
§3553(a).)
“Very troubling” judge conduct during death penalty
trial was not enough for a reversal
Buntion v. Quarterman, 524 F.3d 664 (5th Cir. 2008)
Although state trial judge’s conduct during trial of deathsentenced Texas capital murder defendant’s trial was “very
troubling” (including a remark by the judge that he was “doing God’s work to see that defendant Buntion gets executed,”
and the judge’s placement of a postcard of hanging judge Roy
Bean on the bench during voir dire), the Fifth Circuit could
not, in light of the lack of more specific guidance on judicial
bias in the United States Supreme Court’s handful of cases on
the subject, conclude that the Texas state courts had unreasonably applied clearly established Supreme Court law as required
for federal habeas relief to be granted under the AEDPA; accordingly, the Fifth Circuit vacated the district court’s grant
of habeas relief on defendant’s judicial bias claim and denied
habeas relief.

COURT OF CRIMINAL APPEALS
PDR Opinions
State Prosecuting Attorney’s PDR from Brazoria
County—Reversed
Non-accomplice testimony was sufficient to corroborate
accomplice witness
Malone v. State, __S.W.3d__ (Tex.Crim.App. No.
1647-06, 5/7/08)
CCA holds the standard for evaluating sufficiency of the
evidence for corroboration under the accomplice-witness rule
applies when evaluating sufficiency of the evidence for corrob
oration under the covert-agent rule. Accordingly, when weighing the sufficiency of corroborating evidence under Article
38.141(a), a reviewing court must exclude the testimony of
the covert agent from consideration and examine the remaining evidence (i.e., non-covert agent evidence) to determine
whether there is evidence that tends to connect the defendant
to the commission of the offense. Here the evidence was suffi
cient, therefore judgment is reversed and case remanded so
COA may address Appellant’s other point of error.
State’s PDR from Harris County—Reversed/remanded
Error in charge was not egregiously harmful
Allen v. State, __S.W.3d__ (Tex.Crim.App. No. 468-07,
5/7/08)
The jury charge in this assault prosecution omitted the
requirement that the jury acquit Appellant should it have a
reasonable doubt with respect to whether the complainant
consented to the assaultive conduct (being struck in the face).
The state concedes the error, but as Appellant did not object,
COA conducted an egregious harm analysis and reversed.
CCA holds that although the jury charge erroneously failed to
inform them of it, the jurors were aware from defense counsel’s uncontradicted final argument that the state shouldered
the burden of persuasion on the defensive issue of consent,
and that a reasonable doubt on that issue meant that the jury
should acquit. In any event, the chances that the jury would
have actually harbored a reasonable doubt that the complainant gave her effective consent to be struck were remote, given
the particular circumstances of this case. Under Almanza, the
record must demonstrate that the appellant has suffered ac
tual, not just theoretical, harm from the erroneous jury in
struction. CCA says Appellant suffered no actual egregious
harm, so consequently COA erred to conclude that Appellant
was deprived of a fair trial. Judgment is vacated and case is remanded so that COA may address Appellant’s remaining point
of error.
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State’s PDR from Cameron County—Reversed
No speedy trial violation when cops lost file for a year
Cantu v. State, __S.W.3d__ (Tex.Crim.App. No. 1176-07,
5/7/08)
COA reversed Appellant’s conviction, holding he had
met all Barker v. Wingo factors. At issue in this PDR are the
3rd and 4th factors: assertion of the right and prejudice. CCA
agrees with the trial court that Appellant’s assertion of the
right weighed against him. Appellant was arrested on 3/5/03.
Although the information was filed on 5/6/04, and he filed a
motion to dismiss for lack of a speedy trial two months later,
this plus his attorney’s assertions that he had been in contact
with the DA’s office were not sufficient to show he had asserted
his right in a timely manner. He filed a motion to dismiss, not
a motion for a speedy trial, and the trial court was entitled to
disbelieve the attorney. As to the prejudice factor, Appellant
testified that he was anxious about the case and that he had
developed an ulcer. However, this evidence is insufficient to
show he was prejudiced. After reweighing these factors, CCA
holds Appellant was not denied his 6th Amendment right.
Judgment is therefore reversed. [Note: this opinion is disturbing as it seems to place a burden on the defendant to have his
client charged with a crime. A speedy trial claim is not viable
until the defendant is formally charged with an offense.]
Appellee’s PDR from Collin County—Affirmed
In pari materia only applies to statutes, not rules
State v. Vasilas, __S.W.3d__ (Tex.Crim.App. No. 1473-06,
5/7/08)
This case is back from remand, where it was affirmed.
State v. Vasilas, 198 S.W.3d 480, 486–87 (Tex. App.—Dallas
2006). Recall Appellee is an attorney who was charged with
tampering with a government record—namely, an allegedly
false expunction. Tex. Penal Code §37.10(a)(5). The trial court
quashed the indictment, and COA agreed that an expunction
was not a government record within the meaning of the stat
ute. State v. Vasilas, 153 S.W.3d 725, 727 (Tex. App.—Dallas
2005). On a state’s PDR, however, CCA held that a court filing
can be a government record, State v. Vasilas, 187 S.W.3d 486,
491 (Tex. Crim. App. 2006), and on remand, COA, addressing
Appellee’s other grounds for review, held that “section 37.10(a)
(5) of the Penal Code and rule of civil procedure 13 [providing sanctions for lawyers who file fraudulent pleadings] are
not in pari materia.” On Appellee’s PDR, CCA holds that the
in pari materia doctrine is not applicable to the present case.
This accords with basic purpose of the doctrine: to harmonize
different provisions enacted by the same legal source, i.e., the
legislature. However, even though COA erred by applying the
doctrine in the present case, this case was one of first impres
sion (in which a party has asked the courts to apply the doctrine to such diverse legal sources: a statute and a court-made
rule) and COA did not have the benefit of this holding. Be-
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cause COA still reached the correct result by holding that the
statute and the rule are not in pari materia, its judgment is
affirmed.
Appellee’s PDR from Montgomery County—Reversed
Under totality of circunstance test, Appellee was
detained for 4th Amendment purposes
State v. Garcia-Cantu, __S.W.3d__ (Tex.Crim.App. Nos.
936-937-07, 5/7/08)
Viewing the totality of the following particular circumstances in the light most favorable to the trial court’s ruling,
CCA holds the trial court did not err in concluding that a reasonable person in Appellee’s position would not have felt free
to leave or terminate this encounter with Officer Okland:
• cop shined spotlight into Appellee’s vehicle parked in a
dead-end street at 4:00 am in front of his friend’s house;
• cop blocked in Appellee’s car and walked up to vehicle and
shined flashlight into passenger side;
• cop spoke in authoritative manner and shined flashlight
on Appellee, female passenger, and friend to look for signs
of intoxication;
• cop demanded ID;
• Appellee testified that he did not subjectively feel free to
leave or terminate the encounter;
COA erred in focusing upon one single fact—cop’s use of a
spotlight—instead of the totality of the circumstances. CCA
concludes that viewed in the light most favorable to the trial
judge’s ruling, the totality of the circumstances support his
conclusion that Appellee was detained by Okland for purposes
of the Fourth Amendment. COA’s judgment is reversed, the
trial court’s suppression ruling is upheld, and case is remanded
for further proceedings in the trial court.
State’s PDR from Webb County—Vacated
COA incorrectly found evidence factually insufficient
Lancon v. State, __S.W.3d__ (Tex.Crim.App. No.
0182-07, 5/14/08)
In Lancon v. State, 220 S.W.3d 57 (Tex. App.—San Antonio, 2006), COA held that the evidence was factually insufficient to support Appellant’s convictions for murder, attempted
murder, and deadly conduct, and remanded the case for a new
trial. State’s PDR was granted to consider whether COA correctly applied the factual sufficiency standard of review. After
an analysis, CCA determined that while COA correctly stated
the standard set forth in Watson v. State, 204 S.W.3d 404 (Tex.
Crim. App. 2006), COA incorrectly applied the standard in
conducting the factual sufficiency review. Because the evi
dence in the case was largely based on a determination of the
credib
 ility of the witnesses, and COA’s factual-sufficiency re
view failed to defer to the jury’s verdict, COA’s judgment is

vacated and case is remanded for COA to conduct the correct
factual sufficiency review.
State Prosecuting Attorney’s PDR from El Paso County—
Reversed
Failure to strike prosecutor from jury was not ineffective
assistance
Morales v. State, __S.W.3d__ (Tex.Crim.App. No.
0462-07, 5/14/08)
COA reversed Appellant’s conviction for aggravated sexual assault and indecency, holding counsel was ineffective for
failing to preserve error by peremptorily striking juror Robyn
Wyatt after the judge denied his challenge for cause. Wyatt
was an El Paso County assistant district attorney who served
as presiding juror. Both attorneys said in affidavits given for
purposes of a motion for new trial hearing that their failure to
strike Wyatt had amounted to ineffective assistance of counsel.
Other evidence at the hearing on the motion, significantly tes
timony from the trial judge, showed that counsel could have
had a strategic reason for not striking Wyatt. COA held Wyatt
was, in fact, impliedly biased as a matter of law, and that trial
counsel rendered deficient performance “by failing to preserve
the error of the denial of his challenge for cause.” CCA says it
need not determine whether the issue of implied bias is ap
plicable here. Rather, CCA holds “if the exigencies of trial call
upon trial counsel to make a difficult choice between exercising a scarce peremptory challenge to preserve such an error for
appeal, on the one hand, and exercising that peremptory challenge for some other purpose in order to secure a perceived advantage at trial, on the other, it does not violate the defendant’s
Sixth Amendment right to the effective assistance of counsel
for trial counsel to opt for the latter.” As to the ineffective assistance claim, CCA rejects COA’s ruling that because Appellant’s
trial attorneys failed to exercise a peremptory challenge against
Wyatt and thereby failed to preserve their challenge for cause
against her for appeal, they necessarily performed deficiently
in contemplation of Strickland. Even if it is appropriate to regard Wyatt as impliedly biased under the Sixth Amendment,
that does not ipso facto establish that trial counsel could not
make a legitimate tactical decision to keep her on Appellant’s
jury. CCA therefore reverses COA’s judgment and remands the
case to that court to address whether the trial court erred to
reject Appellant’s claim in his motion for new trial that his
trial attorneys were ineffective in making the decision not to
peremptorily strike Wyatt without first having reviewed her
juror questionnaire.
State’s PDR from Jones County—Affirmed
12.45’d offenses could not be used for impeachment
Lopez v. State,__S.W.3d__ (Tex.Crim.App. Nos.
1124/1125-07, 5/14/08)
COA reversed Appellant’s conviction because unadjudi

cated extraneous offenses that had been considered by the
State under TPC §12.45 in a prior conviction were introduced
at the guilt/innocence phase of Appellant’s trial for drug offenses as impeachment under Rule 609. The state wants CCA
to hold that 12.45’s offenses are “convictions” for impeachment purposes under Rule of Evidence 609. CCA disagrees.
Conducting an analysis of the rule, CCA adopts the following definition of conviction: “in a general sense, the result of
a criminal trial which ends in a judgment or sentence that the
accused is guilty as charged.” CCA rejects the State’s argument
based on a Tyler COA case which held that because the defini
tion of “prior criminal record” included “final convictions,”
§12.45 offenses must be treated as final convictions for Rule
609 purposes. That decision was based on faulty logic and
dicta, and its reasoning is therefore rejected. CCA finally observes that the §12.45 procedure can be implemented only if
the State consents. If the State wishes to have the use of that
extraneous offense as a prior conviction, it has another option:
It can seek a conviction on the extraneous offense. COA was
correct, thus its judgment is affirmed.
Appellant’s PDR from Victoria County—Reversed & Trial
Court Judgment Reformed
Statute required sentences to run concurrently, thus
stacking order deleted
Williams v. State, __S.W.3d__ (Tex.Crim.App. Nos.
1948/1949/1950-06, 5/14/08)
COA rejected Appellant’s complaint that one of his three
drug convictions, which were tried together on motion of
the state, should not have been stacked because the Health &
Safety Code requires them to run concurrently. The convic
tion that was stacked was enhanced by a “drug-free zone” finding. After conducting a statutory analysis, CCA agrees with
Appellant. Two statutes are involved: §481.132(d), which requires “more than one offense arising out of the same criminal episode” prosecuted in the same trial to run concurrently,
and §481.134(h), which states, “Punishment that is increased
for a conviction for an offense listed under this section may
not run concurrently with punishment for a conviction under
any other criminal statute.” The phrase “any other criminal
statute” is interpreted as a criminal statute not listed within
§481.134. Therefore, as Appellant’s convictions are all under
§481.134, §481.134(h) does not apply. Because Appellant was
not convicted of a criminal offense not listed within §481.134,
the consecutive sentencing provision of §481.134(h) does not
apply. Therefore, §481.132(d) determines whether the sentences are to run concurrently. Judgment is therefore reversed
and the trial court’s judgment is reformed to delete the stacking order.
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Appellant’s PDR from El Paso County—Reversed/
Remanded
Bail bond statutes not unconstitutional for violating
separation of powers doctrine
Safety National Casualty Corp., Agent Manuel Leyva
D/B/A Rocky Bail Bonds v. State, __S.W.3d__ (Tex.Crim.
App. No. 0413-07) (05/14/08)
Appellant sought remittitur of a bond forfeited by the trial
court when its client, Guerrero, failed to initially appear and
was incarcerated after the judge issued a judgment nisi. Gue
rrero was released on a new bond. Appellant argues there are
two reasons that the judgment should be withdrawn. First, the
defendant was incarcerated the day after his initial failure to
appear, which, under Article 22.13(a)(5), triggers exoneration
from the forfeiture of the bond. Second, the defendant was re
leased on new bond in the same case after he was arrested on
the warrant resulting from the judgment nisi, which is a reason for remittitur prior to final judgment under Article 22.16
(a). COA held that the current version of TCCP Art. 22.16(a)
violates Article II, section 1, of the Texas Constitution because
it provides for mandatory remittitur at any time prior to final
judgment if the defendant principal is released on new bail in
the case or the case for which bond is given is dismissed. In doing so, the legislature has removed the trial court’s discretion
to remit the bond in the event new bail is given or the criminal
case is dismissed. After a lengthy analysis, CCA holds Articles
22.13 and 22.16 do not interfere with the trial court’s ability
to enter final judgment, nor do they dictate the time frame
within which a trial court may enter a final judgment. In 2003
the legislature amended the statutes to remove the separation
of powers problem that caused CCA to strike down their pre
decessors. Armadillo Bail Bonds v. State 802 S.W.2d 237 (Tex.
Cr. App. 1990); State v. Matyastik, 811 S.W.2d 102 (Tex. Crim.
App. 1991); Lyles v. State, 850 S.W.2d 497, 501 (Tex. Crim. App.
1993). The statutes do not violate the separation-of-powers
doctrine and thus are not unconstitutional. COA’s judgment
is reversed, and the cause is remanded to the trial court.

Summary Grant & Remand:
State’s PDR from Denton County—Reversed/Remanded
No-knock entry case remanded in light of Hudson
Wright v. State, __S.W.3d__ (Tex.Crim.App. No. 546-06,
5/7/08)
After COA reversed the conviction ruling Appellant’s
suppression motion should have been granted because of an
illegal no-knock entry, the Supreme Court, in Hudson v. Mich
igan, 547 U.S. 586, 594, 599 (2006), held that under the Fourth
Amendment to the United States Constitution, a violation of
the knock-and-announce rule does not require the suppression of evidence discovered during a search. Because Wright
challenged the trial judge’s refusal to grant his motion to
suppress exclusively under the Fourth Amendment in COA,
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which did not have the benefit of the Supreme Court’s decision in Hudson when rendering its decision, case is reversed
and remanded for reconsideration in light of Hudson.

Improvident Grants:
State’s PDR from Dallam County
Bjorgaard v. State, __S.W.3d__ (Tex.Crim.App. No.
079-07, 5/7/09)
In this aggravated sexual assault case, COA reversed because a prior conviction was admitted at guilt/innocence, and
this error was harmful to Appellant. Bjorgaard v. State, 220
S.W.3d 555, 561 (Tex. App.— Amarillo 2007). CCA granted
the following grounds for review. COA erred in: (1) “holding that committing an indecency with a child offense infers
the specific intent to commit a sexual offense under a differ
ent statute”; (2) “holding that an extraneous offense cannot
be used to prove the specific intent of appellant to attempt to
commit a sexual assault”; and (3) “basing its holding of ad
missibility on a de novo review of the record.” However, CCA
now determines that its grant of review was improvident and
so State’s PDR is dismissed.
Appellant’s PDR from Harris County
Porteous v. State, __S.W.3d__ (Tex.Crim.App. No.
0684-07, 5/7/08)
Appellant’s PDR was granted to determine whether COA
“erred in holding that Penal Code Sec. 9.31(b)(2), limiting the
right to use force ‘to resist an arrest . . . the actor knows is being
made by a peace officer,’ disentitled appellant to the justification of self-defense, because the evidence raised the possibility
that appellant did not know an arrest was being made, that even
if the jury believed he knew the person suddenly advancing on
him with a gun was a peace officer, what appellant perceived in
the circumstances was not an arrest (lawful or unlawful) but an
attack.” CCA now determines that its decision to grant review
was improvident, and therefore, PDR is dismissed.

Death Penalty Opinion
Direct Appeal from Tarrant County—Affirmed
Busby v. State, __S.W.3d__ (Tex.Crim.App. No. 75,300,
5/14/08)
Facts: Appellant and girlfriend Kitty abducted and robbed
the elderly victim. She suffocated after having 23 feet of duct
tape wrapped around her face. Appellant made statements
to police indicating he did not mean to kill the victim, Kitty
was the ring-leader, and he was just following her instructions
when he wound the tape around the victim’s head.
Rejected Issues:
1. State’s comments in closing were not comments on Appel

lant’s failure to testify but “specific statements Appellant
had made well before trial.”
2. The “10-12” provision of TCCP Art. 37.071, §2(f)(2) is
unconstitutional. Raised and rejected, Resendiz v. State,
112 S.W.3d 541, 548–49 (Tex. Crim. App. 2003).
3. Article 37.071 is not unconstitutional on its face because:
• it fails to place a burden of proof on the State regarding
aggravating evidence;
• it permits the type of open-ended discretion condemned
in Furman v. Georgia, 408 U.S. 238 (1972);
• it does not permit “meaningful appellate review”;
• it fails to require that mitigation be considered;
• the definition of “mitigating evidence” in the mitigation
special issue is too narrow;
• “various terms and phrases used in the three special is
sues” are not defined “in ways that would permit the jury
to give full mitigating significance to those terms”;
• it permitted Appellant to be sentenced to death as a result
of “arbitrary and unchecked discrimination amounting
to a denial of equal protection under the law,” and;
• it is so vague as to be fundamentally unfair.
		 Appellant’s multifarious arguments have been rejected.
See Saldano v. State, 232 S.W.3d 77, 104–09 (Tex. Crim.
App. 2007), cert. denied, 128 S. Ct. 1446, 170 L. Ed. 2d 278,
(2008).
4. Article 37.071 violates the Equal Protection Clause of the
Fourteenth Amendment under the Supreme Court’s deci
sion in Bush v. Gore, 531 U.S. 98 (2000). Raised and rejected
in Threadgill v. State, 146 S.W.3d 654, 671–72 (Tex. Crim.
App. 2004).
5. Trial court had not “committed reversible error by failing
to appoint appellant a lawyer in a timely manner” and fail
ure to appoint him “a lawyer in a timely manner” did not
require suppression of all his “written and oral custodial
inculpatory statements.” Appellant was not entitled to
counsel when he gave his first two statements because no
adversary proceedings had been initiated against him for
this offense, and when he gave his third statement after
being magistrated (during which he did request counsel),
he had voluntarily initiated the contact with police.
6. Trial court did not err by failing to submit Appellant’s
requested jury charge regarding the voluntariness of his
custodial statements” because there is no “affirmatively
contested” evidence that raises any disputed fact issues on
whether any of Appellant’s “alleged written confession[s]”
were obtained in violation of any statutory or constitutional
right to counsel; therefore, he was not entitled to his re
quested Article 38.23(a) jury instruction.
7. Trial court did not err in denying seven challenges for
cause.

PDRs Granted in May 2008
08-0002 Keehn, Darrell Jay, Appellant’s PDR from
Wichita County; Possession of Certain Chemicals w/
Intent to Manufacture Controlled Substance
1. Did the Court of Appeals err in holding that the warrantless entry into the automobile parked on Appellant’s property was justified under the “plain view” exception to the warrant requirement, contrary to the requirements of Collidge[sic]
v. New Hampshire, 403 U.S. 443 (1971)?
2. Did the Court of Appeals err in holding that Maryland
v. Dyson, 527 U.S. 465 (1999), authorizes the warrantless entry
into the automobile parked on Appellant’s property?
08-0413 Linton, Audrey R., State’s PDR from
Montgomery County; DWI
1. What is the standard of review in determining whether
the trial court took adequate steps to ensure that the Appellant
had a minimum understanding of the proceedings?
2. Is the opinion of a defense expert, alone, sufficient to
establish that a deaf relay interpreter was required when the
expert did not use a deaf relay interpreter to evaluate the de
fendant; neither the defendant, counsel, nor the counsel-table
interpreter testified that the defendant could not assist counsel; and the record shows that the defendant had a rational
understanding of the charge against her and the facts?
3. What minimum level of comprehension is required
to assure a defendant’s constitutional rights during a trial? In
other words, is a fourth-grade linguistic comprehension suffi
cient if the defendant has a rational as well as factual under
standing of the proceedings, has spontaneously and appropriately responded to testimony, and there is no evidence that the
defendant could not assist counsel in her defense?

COURT OF APPEALS
COA summaries are by Chris Cheatham of Cheatham &
Flach, PLLC, Dallas, Texas.
Evidence was legally insufficient to support defendant’s
conviction for criminal mischief for spitting on a police
car; police officer did not testify as to the effect the
presence of the saliva had on the value or usefulness of
the vehicle
Ortiz v. State, __S.W.3d__, 2008 WL 596745 (Tex.App.
No. 07-06-0139-CR—Amarillo 3/04/08)
As stated.
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As a testament to good defense work on the part
of trial and appellate counsel, evidence was legally
insufficient to sustain conviction against defendant
for possession of 200+ grams of cocaine discovered
throughout a residence in which defendant was present
during execution of search warrant, even though an
officer alleged that some of the cocaine was in “plain
view” and even though the defendant’s fingerprints
were discovered on a ceramic platter of cocaine
Allen v. State, __S.W.3d__, 2008 WL 615431 (Tex.App.
No. 03-04-00557-CR—Austin 3/7/08)
“No cocaine was found on appellant’s person. [Officer]
stated that he did not observe any outward indications that
appellant had been using cocaine. . . . [Officer] testified that
appellant did not try to flee from the premises or attempt to
hide any items. He described her as being cooperative with the
police. Appellant made no incriminating statements. . . . Latent
fingerprints were recovered from . . . the ceramic platter from
the top of the refrigerator . . . [and] appellant’s known fin
gerprints matched the . . . fingerprints lifted from the ceramic
platter . . . [but,] fingerprints [can] be lifted a year or longer
after being made, depending on environmental facts.”
Deemed a “detention”, rather than an “encounter,” was
officer’s stop of defendant for “walking late at night
and because there had been recent criminal mischief
and burglaries in the vicinity,” for which no reasonable
suspicion was shown
Hudson v. State, 247 S.W.3d 780 (Tex.App.—Amarillo
2008)
Defendant was walking alone at 3:50 in the morning. Of
ficer activated the overhead lights of his squad car, whereupon
defendant stopped walking. No reasonable suspicion arose,
held the Amarillo court. On cross, the officer admitted that
“the ‘recent’ crime in the area had actually occurred some
three months earlier and consisted of a brick being thrown
through the back window of a pickup. . . . Additionally, when
he observed Appellant walking across the field, he did not see
him with a brick in his hand nor did he see him carrying any
items common to burglaries. . . .” Nevertheless, the methamphetamine found on defendant’s person during search incident to arrest was admissible (even though the defendant was
illegally detained in violation of his constitutional rights!).
“Under the attenuation doctrine, evidence may be admitted
if the connection between the initial illegality and the means
through which the evidence was secured is so attenuated as
to dissipate the taint (internal citations omitted). The discovery of an outstanding warrant during an illegal detention may
break the connection between the primary taint and subsequently discovered evidence.”
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The State cannot as a matter of law be compelled to
exhume a victim’s body to gather additional evidence
for DNA testing under Chapter 64
Yarbrough v. State, __S.W.3d__, 2008 WL 660567 (Tex.
App.—Waco 3/12/08)
Likewise, the State cannot be compelled to draw a blood
specimen from a person who is or may be criminally responsible for the offense.
Defendant’s request to officer to ask or tell his friends
to get him a lawyer was not an invocation of his right to
an attorney
Dalton v. State, 248 S.W.3d 866 (Tex.App.—Austin 2008)
(as corrected May 6, 2008)
As stated.
Witness was qualified to testify as an expert on bloodstain pattern analysis, even though witness had never
testified as an expert on the subject before and even
though the witness had only completed “level one”
bloodstain training (a 40-hour course), where witness
had worked as a sheriff’s deputy for eight years and a
member of their crime scene unit for three years.
Turner v. State, __S.W.3d__, 2008 WL 731598 (Tex.
App.—Houston [14th Dist.] 3/20/08)
As stated.
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