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Fifteen percent discount to TCDLA members on its Web Based Criminal
Defense Client Management software. We provide an all-inclusive client
file at your fingertips that also allows you to take control of your collections. With no long-term contract to sign, this is a risk-free venture in
attaining a more efficient and profitable law practice. Contact Bill Baker at
1-800-820-3529 or sales@elawsoftware.com.
 Enterprise Car Rental
Ten percent discount for TCDLA members. Enterprise is the largest
rental car company in North America in terms of locations and number
of cars while providing the highest level of customer service. The corporate account number for TCDLA members is 65TCDLA. You may contact your local office directly or visit www.enterprise.com. When booking
online, enter your location, date, time, and the corporate account number.
You will then be asked for your discount ID, which is the first three letters
of TCDLA (TCD). Make your reservation at Enterprise Rent-a-Car.
 La Quinta
Ten percent discount to all TCDLA members. Simply tell the reservations
agent that you are with the Texas Criminal Defense Lawyers Association
or give the discount code (TCDLA) on the La Quinta web site to get the
discounted rate. Visit www.lq.com or call 1-800-531-5900.
 Subscription Services Inc.
Fifty percent discount off the cover price of more than 1,000 magazines,
including Newsweek, New Yorker, Texas Monthly, etc. Visit www.buymags
.com/attorneys.

 Expert List
Extensive list of experts for all types of criminal cases, including investigators, mitigation, and forensics specialists.
 e-Communities (listserv)
A partnership to engage community members in areas of significant
decisions, legislative and capital issues/updates, upcoming seminars and
events, and more . . .
 TCDLA Discounts
Receive significant discounts on CLE seminars and TCDLA
publications.
Discounted liability insurance with Joe Pratt Insurance.
 Strike Force
Strike Force assistance to aid lawyers threatened with or incarcerated for
contempt of court.
 Resources
Expansive library of research papers from renowned criminal defense
lawyers.
 Significant Decisions Report
Professional reports summarizing state and federal cases, emailed weekly.
 Legislature
Opportunities to be involved in the legislative effort.

 Voice for the Defense magazine
A subscription to the only statewide magazine written specifically for
defense lawyers, published 10 times a year.

 State Motions CD
New members will receive a comprehensive CD of state forms and
motions,including DWI, post-trial, pretrial, and sexual assault motions.

 Membership Directory (printed and online)
Comprehensive listing of current TCDLA members, updated, reprinted,
and mailed annually and online directory of current TCDLA members.

 Membership Certificate
Display your TCDLA membership with pride! New members will receive
a personalized certificate by mail.

 Lawyer Locator
Online directory providing members an opportunity to list up to three
areas of practice for public advertising.

 Brief/Motion Bank
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July 10 –11, 2008
CDLP | Advanced Trial Series
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 October
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Advanced DWI
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February 12–16, 2009
TCDLA | President’s Trip
Steamboat Springs, Colorado
February 20, 2009
CDLP | Ultimate Trial Notebook
Waco, TX

July 12, 2008
TCDLA, TCDLEI, CDLP | Board
Orientation
South Padre Island, TX

October 17, 2008
CDLP | Ultimate Trial Notebook
Corpus Christi, TX

July 18–20, 2008
TCDLA | President’s Retreat
Memphis, Tennessee

October 23–24, 2008
CDLP | 6th Annual Forensics
Dallas, TX

 August
August 8, 2008
CDLP | Best of the Best Criminal Trial
Seminar | co-sponsored with Austin
Criminal Defense L awyers Association
Austin, TX

 November
November 14, 2008
CDLP | Nuts ’n’ Bolts | co-sponsored
with San Antonio Criminal Defense
Lawyers Association
San Antonio, TX

August 15, 2008
TCDLA | Top Gun DWI: An Accident/
No Test Trial—From Start to Finish
Houston, TX

November 20–21, 2008
CDLP | Capital Murder/Mental Health
South Padre Island, TX

March 8–13, 2009
CDLP | 33rd Annual Texas Criminal
Trial College
Huntsville, TX

 September
September 11–12, 2008
TCDLA | Sexual Assault
Austin, TX

 December
December 12, 2008
CDLP | The Hal Jackson Memorial Jolly
Roger Criminal Law Seminar
Denton, TX

 April
April 2–3, 2009
TCDLA | Voir Dire
Houston, TX

September 13, 2008
TCDLA, CDLP, TCDLEI | Board
Meetings**
Austin, TX
September 20–21, 2008
CDLP | Innocence Clinic
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Lawyers Advanced Criminal Law
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Lubbock, TX
March 7, 2009
TCDLA, CDLP, TCDLEI | Board
Meetings**
Lubbock, TX
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CDLP | Ultimate Trial Notebook
Uvalde, TX
Seminars sponsored by CDLP are
funded by the Court of Criminal
Appeals of Texas.
*Unless otherwise noted, seminars are open
only to criminal defense attorneys, mitigation
specialists, defense investigators, or other
professionals who support the defense of
criminal cases. Law enforcement personnel
and prosecutors are not eligible to attend.
** Open to all members

Note: Schedule and dates subject to change. Visit our website at www.tcdla.com for the most up-to-date information.
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Craig Jett

It Takes a Village

M

President’s
Message

atthew Diaz came to the United States as a poor immigrant from Mexico. His mother
and his father split up and Matt lived mostly with his father, helping to raise his
siblings. When Matthew was a teenager, his father, a hospital nurse, was convicted of the
sensational serial murders of a dozen patients and ended up on death row in California’s San
Quentin Prison.1 Matt dropped out of high school and joined the Army. While in the Army
he obtained an associates degree in law enforcement, a bachelor’s degree in criminology,
and after leaving the Army, a law degree while working for the postal service. He then joined
the Navy Judge Advocate General’s Corps and became what one superior officer described
as “the consummate Naval officer” and a “stellar leader of unquestionable integrity.” In the
summer of 2004, Lt. Commander Diaz volunteered to go to Guantanamo Bay as a legal
officer. His job was to screen inquiries by the press about detainees at Guantanamo and act
as the government’s contact with the habeas attorneys.
While at Guantanamo, Lt. Commander Diaz witnessed firsthand the abuse suffered by
the detainees. About the time Diaz’s tour began at Guantanamo, the Supreme Court had or
dered the Bush administration, in a case styled Rasul v. Bush, to provide habeas corpus rights
to Guantanamo prisoners. In the winter of 2005, more than six months after the order came
down, neither the Pentagon nor the Justice Department had taken action to obey it. Diaz
believed they had no intention of obeying it at all. As part of his duty, Diaz had seen the name
of Barbara Olshansky, a civil liberties lawyer at the Center for Constitutional Rights who had
requested the names of all prisoners so they could be provided counsel. Believing there was
no chance that Ms. Olshansky would receive the names from the Pentagon, Diaz printed a
list of the detainees at Guantanamo and sent that list to her with an oversized Valentine’s Day
card. Suspicious that she was being set up by the government, Ms. Olshansky took the list to
a federal judge and explained the unusual delivery. The judge instructed Olshansky to turn
it all over to the FBI, who quickly tracked down Diaz. Diaz ended up in the brig, subject to
a court martial, charged with unlawfully passing national security information.

1. The execution was stayed by the California Supreme Court. Legal proceedings continue.
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At his court martial, Diaz was represented by Navy Lt.
Commander Karen Somers, Lt. Justin Henderson, and TCDLA
member Patrick McLain, a defense lawyer in Dallas after a
twenty-year career as a Marine Corps JAG officer. The charges
against Lt. Commander Diaz subjected him to a punishment
range of up to forty years in prison. The military jury found
Lt. Commander Diaz guilty on four of the five counts and sen
tenced him to six months imprisonment. If Diaz’s court martial
is affirmed, he will forfeit his military job and pension, and
possibly lose his license to practice law. The military has since
released the names of the Guantanamo detainees. Matthew Diaz
awaits the result of his appeal.
Matthew Diaz engaged in an act of conscience and great
bravery. He was recognized earlier this year when he was awarded
the Ridenhour Prize for Truth-Telling, which is named for the
late soldier and journalist who exposed the My Lai massacre in
Vietnam forty years ago. The Ridenhour Prize recognizes the
bravery of whistle-blowers who uphold American values re
gardless of the personal risk. Matthew Diaz came to the aid of
fellow human beings who were being deprived of fundamental
human rights. Diaz’s defense team came to his aid and achieved
a remarkable result for a real American hero.

On September 4, 1993, Ashley Estell disappeared from a park
in Plano, Collin County, Texas. The next day her body was
found six miles away. Ten days later, Michael Blair, a convicted
child molester on parole, was charged with the capital murder
of Ashley Estell. Blair was convicted a year later with hyperbole
and junk science. He received the death penalty. As a result of
the murder of Ashley Estell, the Texas Legislature passed a series
of draconian statutes relating to prosecution and identification
of sex offenders. These provisions, which came to be known
as Ashley’s Laws, were signed into law by Governor George W.
Bush in June 1995.
After Blair’s conviction was affirmed on direct appeal
by the Court of Criminal Appeals, Roy Greenwood of Austin
accepted appointment to handle the state writ and later to
represent Blair in the federal habeas proceedings. Philip Wisch
kaemper of Lubbock also agreed to be appointed, in 1996, to
work with Greenwood on the federal habeas case. Greenwood
and Wischkaemper sought the use of new DNA technology to
prove Blair’s innocence. They convinced a United States district
judge to send the case back to the state system, where DNA
testing could be done. Thereafter, a number of DNA tests were
conducted at the behest of the defense and the prosecution. As
time passed, improved DNA technology was used. When Roy
Greenwood had to step down as lead counsel for Blair due to
illness, Philip Wischkaemper agreed to take the lead. Steve Miller

of Plano was appointed to assist Wischkaemper. In addition,
Kathryn Kase of Houston and the Innocence Project provided
assistance. The State kept coming up with new material to test
to try to establish a link between Ashley Estell and Michael Blair.
The DNA testing ultimately excluded Blair as Ashley Estell’s
killer. On May 23, 2008, Collin County District Attorney John
Roach finally declared that “there is no good-faith argument
to support the current conviction in light of the facts and the
law as they now exist.” The State joined with the defense team
in its request to vacate Blair’s conviction.
Michael Blair is not a sympathetic figure. He is a confessed,
and convicted, child molester currently serving three consecu
tive life sentences. However, Blair is not a child murderer and
does not deserve to be treated as such. In its haste to achieve
retribution, the State almost compounded one senseless death
with another. In the meantime, the real killer has not been
caught and the trail has grown cold. When asked about his role
in defending Michael Blair, Philip Wischkaemper replied, “It
takes a village,” crediting all the lawyers who worked to defend
Michael Blair.

On October 25, 1979, Johnny Paul Penry was convicted of the
brutal rape and murder of Pamela Carpenter in Polk County,
Texas. Penry was sentenced to death. He was represented at
trial by appointed counsel John Wright of Huntsville. Prior
to Penry’s trial, Wright had attended a TCDLA seminar about
defending death penalty cases. He heard about a constitutional
argument that in death penalty cases, the jury must receive
an instruction requiring them to give proper weight to the
mitigating circumstances of the defendant’s life, including his
mental deficiencies. John Wright made that objection to the
punishment charge in Penry’s trial. The overruling of that
objection started Penry on a thirty-year odyssey through the
legal system that changed the face of death penalty litigation
in the United States.
John Wright handled the direct appeal to the Court of
Crimin
 al Appeals, which affirmed the death sentence in Penry
v. State, 691 SW2d 636 (Tex. Crim. App. 1985). Curtis C. Mason
of the Staff Counsel for Inmates of the Texas Department of
Corrections in Huntsville represented Penry in a federal habeas
action in the Fifth Circuit, where the death penalty was affirmed,
and then in the United States Supreme Court, which reversed
the sentence and remanded the case to the trial court for a new
penalty-phase trial. Penry v. Lynaugh, 492 U.S. 302 (1985). John
Wright again represented Penry at trial, where he received a
second death sentence. Wright again represented Penry before
the Court of Criminal Appeals, this time along with Robert S.
Smith and Glenda G. Grace of New York City. Penry’s death
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sentence was again affirmed. Penry v. State, 903 SW3d 715
(Tex. Crim. App. 1995). On federal habeas review, Wright and
Robert Smith represented Penry in the Fifth Circuit, along with
Malcolm Nathan Greenstein of Austin, Texas, and with amici
curiae from the Bar of Human Rights Committee of England
and Wales, Advocacy Inc., and the American Association on
Mental Retardation. The Fifth Circuit denied relief. Penry v.
Johnson, 215 F.2d 504 (5th Cir. 2000). Robert S. Smith then rep
resented Penry before the United States Supreme Court, which
again reversed and remanded the case for a new penalty-phase
trial. Penry v. Johnson, 532 U.S. 782 (2001).
On remand, John Wright once again represented Penry
in the trial court. Penry was, for a third time, convicted and
sentenced to death. This time, on direct appeal, the Court of
Criminal Appeals held that the instructions to the jury fell short
of the constitutional requirement that the jury be provided a
vehicle to give effect to its reasoned moral response to the Penry’s
mitigating circumstances. Penry v. State, 178 S.W.3d 782, 788
(Tex. Crim. App. 2005). Gary A. Taylor of Austin represented
Penry before the Court of Criminal Appeals. He was assisted
on the brief by Mike Charlton, Keith Hampton, and Don Ver
nay. Penry’s case was remanded back to the district court for
the fourth time, where John Wright again undertook to rep
resent Penry, this time with the assistance of Frank Blazek of
Huntsville.
Just this year, with a fourth trial looming, the State offered,
and Penry accepted, a plea bargain for a life sentence in exchange
for a plea of guilty. The thirty-year legal journey of John Penry
ended without the loss of further life. John Wright’s dedication
to justice, the sanctity of life, and to John Penry was unwavering.
He and his colleagues not only saved a life, but caused major
change in the death penalty law of our country. It is ironic that
if John Penry had had the benefit of a “village” to raise him,
he probably would have not needed the “legal village” to save
his life.
I was initially going to call this column “Heroes in Our
Midst.” I wanted to talk about—and publicize—the great
achievements of some lawyers I knew and others I had heard
of. I began my research by calling and talking to some of these
lawyers. In talking to them, I did not hear “I.” Instead, I heard
“we” and “he” or “she.” The lawyers did not talk about their
personal achievements; instead they talked about the team
they were a part of, or how “it takes a village” to stop the death
train, to protect the innocent, or simply to make sure that the
punishment fits the crime. The lesson to be learned is that
as lawyers, we do not—and should not—stand alone. We, as
criminal defense lawyers, working together are greater than
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the sum of our parts. When we work together, we can achieve
remarkable things. TCDLA is a remarkable “village.” We, you,
all of us together make a difference in the lives of real people.
You do it each time you go to a courtroom. TCDLA helps to do
it, through each member, with each seminar, each publication,
and each legislative effort. I am proud of what we do and what
we have achieved. It has been a great honor to serve as President
of TCDLA. It has been a real pleasure to serve with such a hardworking staff and so many dedicated lawyers. I look forward to
seeing what we will achieve in the future.
Craig Jett,
President, 2007–2008

Charles Balwin
Quinn Brackett
Peter Bright
Jack H. Bryant
Phil Burleson
Byron Chappell
Emmett Colvin
C. Anthony Friloux, Jr.
Richard W. Harris
Odis Ray Hill
Weldon Holcomb
Hal Jackson
Knox Jones
Joe Keagans
George F. Luquette
David A. Nix
Rusty O’Shea
Charles Rittenberry
George Roland
Travis Shelton
Don R. Wilson Jr.

Help!

It’s getting a bit tight in here . . .

TCDLEI is asking for your support
TCDLA/CDLP/TCDLEI has outgrown its current home office, so the board has
created a building fund. We’re looking for a 6,000-sq-ft professional building,
at an expected cost of $1.2 to $1.5 million. The current building will be sold,
and proceeds will be applied to the purchase of a new building.
All donations are 100% tax-deductible!
Complete form to contribute:
Mail to 1707 Nueces St. | Austin, Texas 78701 or fax to (512)469-9107
Name ______________________________________ Bar number _____________________________
Phone number _______________________________ Amount $_______________________________
 Check    Credit card
Card number __________________________________________ Expiration date _________________
Signature _____________________________________________
January/February 2008
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Joseph A. Martinez

A Crowded Docket

T

Executive
Director’s
Perspective
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CDLA for the second year in a row has exhibited its publications and merchandise at the
Louisiana Association of Criminal Defense Lawyers’ 18th Annual Law & All that Jazz CLE
seminar in New Orleans. We look forward to working with LACDL in future endeavors.
Special thanks to the Harris County Criminal Lawyers Association (HCCLA) for allowing
TCDLA—through CDLP—to co-sponsor the Communicating with Juries seminar with in
structor extraordinaire Josh Karton. The seminar was held on May 8 in conjunction with the
HCCLA Awards Banquet. Congratulations to all lawyers recognized for their contributions to
justice. Special thanks to Patrick McCann, outgoing president of HCCLA, for his cooperation
in making the events a big success.
Special thanks to Susan Anderson and Anthony Odiorne, course directors of the Indigent
Defense seminar held at the Dallas County Central Jury Room on May 23. We had over 90
attendees.
Special thanks to Clara Hernandez and Bruce Ponder, course directors for the indigent
defense seminar Voir Dire held in El Paso on May 6–7. We had over 70 attendees.
Congratulations to the criminal defense lawyers of El Paso for forming the El Paso
Criminal Defense Lawyers Association. Mary Stillinger is the president of the EPCDLA. We
also want to recognize lawyers from Dimmit, Kinney, Maverick, Val Verde, and Uvalde coun
ties. They met on May 28 and formally organized the Southwest Border Criminal Defense
Lawyers Association (SBCDLA), with Joseph Cordova as its first president. In area covered,
it is, perhaps, the largest local defense bar in not only the state but also the country. TCDLA
looks forward to working with our brothers and sisters in both associations.
All TCDLA members are cordially invited to attend H. F. “Rick” Hagen for his President’s
Retreat in Memphis, Tennessee, at the historic Peabody Hotel on July 18–20. Group tours
of the National Civil Rights Museum, the Rock and Soul Museum, and Sun Studios are
planned. The annual retreat is a forum for gathering input from members to guide the new
president through his term of service to membership. The Rev. Samuel “Billy” Kyles will give
a lecture and conduct the tour of the National Civil Rights Museum. Rev. Kyles was with
the Rev. Martin Luther King Jr. when he was assassinated at the Lorraine Hotel. Rev. Kyles
has agreed to talk to our group thanks to a special request by Mrs. Anita Heiskell, wife of
TCDLA Past President Michael Heiskell.
Please join us for two days of outstanding CLE, great company, sea, sand, and seafood
at the Advanced Trial Series at the Sheraton South Padre Island on July 10–11. We will again
have our beach barbecue and a seafood feast at the island home of Maria and Bobby Lerma,
TCDLA past president. Bring the sunscreen.
Good verdicts to all.
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Emmett Harris

The Trial as Theater

D

Editor’s
Comment

o the words drama or theater come to mind when you are thinking about your upcoming
trial? In one of the sessions in our Rusty Duncan seminar, we will look at this question.
Of course, with the deadlines for publication of this journal being what they are, this comment
may not be on your desks until after the seminar. Thank all of you for attending the meeting,
but if you missed it here are some things for you to consider.
A trial is theater. It is drama. The audience is the jury. You are the producer, director,
screenwriter, wardrobe consultant, and one of the principal players. If you do not realize
this, you are not paying attention to real life. The jurors have conscious or subconscious
notions of what the trial will look and sound like. Where did they get these? Many of them
have never seen a trial and only know what they have seen in the movies or on television.
They expect it to be that way and will be promptly numbed into boredom if it is not. It may
seem, to us, unfair of them to demand a performance that holds their interest. After all, we
know all the complicated substantive and procedural rules governing the trial. We went to
law school. We learned the language. They did not. Nonetheless, we ought to think about
this and do that which is within our power to deal with it.
Consider a few movies they probably saw: The Verdict, A Time to Kill, My Cousin Vinnie,
To Kill a Mocking Bird, A Few Good Men, and television series such as Boston Legal. This is
what we are competing with whether we think it fair or not, and the jury is the most important
audience to which we will ever play. So what can we learn from these dramas that will help
us provide “effective assistance” to our clients?
We have to be the producer. A movie producer brings all the necessary resources together
to mount the project and to prepare to tell the story. Have you noticed how much talk you
hear now about the importance of “storytelling”? There is a reason for that. We must become
storytellers. That is the most effective way of presenting our case. So from the very beginning
of the case, we have to begin seeing it as a story. We must see the movie in our head before
we can communicate it to the jury.
We have to be the director. A director guides the entire process of telling the story. From
controlling the movements of the players (how they stand, sit, walk) to how they deliver their
lines (how they sound), the director draws from them the most believable delivery of their
message. So we must guide our client and our witnesses and direct their delivery of the story
in the most believable manner we—and they—can achieve.
June 2008
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We have to be the screenwriter. No, we cannot give them
a script to memorize, but we can listen to them, critique their
choice of words, and help them see the most effective way to
get the truth told.
We even have to be the wardrobe consultant. We must
see that our client and our witnesses are dressed and groomed
appropriately. Have you seen how your client and witnesses
dress? Some of them would show up in message T-shirts if we
did not intervene.
Finally, we have to realize that we are one of the principal
players in the production. Sure, you say, Paul Newman, Matthew
McConaughey, Joe Pesci, Gregory Peck, Tom Cruise, and Jack
Nicholson had great dialog written for them and as many takes as
they needed to get it right. That is true, but we had better go back
and absorb what they did and how they did it if we are to im
prove our storytelling. Watch and learn from them how it looks
and sounds when a human being is passionately committed to
the truth. Listen to the description of the courtroom and its
trappings being nothing less than “a prayer” that we will do
justice. Watch a lawyer paint a picture of the ignorant rednecks’
brutal assault of a little black girl and end with: “Do you see
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her? Now picture her white.”
Listen to Atticus: “[T]here is one human institution that
makes a pauper the equal of a Rockefeller, the stupid man the
equal of an Einstein, and the ignorant man the equal of any
college president. That institution, gentlemen, is a court. . . . I’m
no idealist to believe firmly in the integrity of our courts and in
the jury system—that is no ideal to me, it is a living, working
reality. . . . In the name of God, do your duty.”
I can almost hear you saying that you are not and could
never be Paul Newman or Gregory Peck. Neither can I, but here
is the good news. They are merely actors speaking lines written
for them by someone else that they have memorized. They are
simply playing what we kids used to call “let’s pretend.” We on
the other hand have real life in its most vivid and gritty terms
to communicate to our audience. We have someone in real
trouble to try to help. We have a real story to tell. When our
curtain falls or the credits role on our film, we seek something
transcending a standing ovation or a rave review in Variety.
We seek justice tempered with mercy. Our theater is far more
important than theirs.

FR Buck Files, Jr

A DPS Trooper’s Reaction to a Statue of the Virgin Mary

I say, “Let’s play Pavlov’s Dog.”
You say, “O.K.”
I say, “Questionable search.”
You respond, “Fourth Amendment.”

I

n most cases, that’s the right response. In some, though, the response should be, “First
and Fourth Amendments.” If you will read the opinion granting the defendant’s motion
to suppress in United States v. Magana, ___ F.Supp.2d ___, 2008 WL 706530 (W.D. Texas
2008), you will find that “advice” from Judge Royal Furgeson.
The Facts in Magana

Federal
Corner

DPS Trooper Michael A. Turk and Gonzales County Sheriff ’s Deputy Floyd Toliver were
working traffic on Interstate 10 in Gonzales County. Turk observed a Chevrolet Cavalier
that appeared to have a defective left rear tire traveling eastbound on IH-10. Turk radioed
to Toliver that he thought “[t]he tire was wobbling” and “[i]t could become defective.” Turk
pursued the vehicle, activated his emergency lights, and conducted a traffic stop.
Turk identified himself and advised the driver of the purpose of the traffic stop. Magana
explained to Turk that the tire was not defective, but that the rim was simply bent. Magana
produced his driver’s license and his insurance card at Turk’s request. As he did so, Turk saw
he was nervous. Turk noticed a black leather jacket with the words “U.S. Air Force” in the
backseat. When he inquired about the jacket, Magana responded that he had it because it
had been raining in Laredo when he had gotten in the car.
Turk also observed a religious statue of the Virgin Mary on the dash of the car and an
air freshener hanging from the rearview mirror. He requested that Magana exit the car. After
talking with Magana, Turk requested that he consent to a search of his car. Magana consented
to the search and the officers found multiple kilograms of heroin.
Turk’s Amazing Testimony at the Suppression Hearing
At a suppression hearing, Turk testified that from his experience, “in previous drug seizures we
have noticed that there’s been religious symbols in vehicles when we’ve seized drugs from them.”
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He testified that “religious symbols are possibly indicators, along
with other things, that increases suspicion of drug trafficking.” He
went on to testify that he considered the presence of a religious
symbol as part of the “totality of the circumstances” when de
veloping his suspicion about possible criminal activity.
The government argued that the initial stop was legal be
cause Turk believed he had observed a violation of §547.004
of the Texas Transportation Code. Although the purpose of the
initial stop was fulfilled when Turk determined that no violation
had occurred, the government argued that he had an articulable,
reasonable suspicion for extending the detention.
Judge Furgeson disagreed and held that Magana’s First and
Fourth Amendment rights were violated, and, therefore, that
all of the evidence that resulted from the search and illegal de
tention must be suppressed as “fruit from the poisonous tree.”
He authored a twelve-page opinion setting out his reasons for
this holding.
Judge Furgeson Had Seen This
Fact Situation Before
As he points out,
Eight years ago, while sitting in the Pecos division, this
Court addressed whether there were First and Fourth
Amendment constitutional implications when law en
forcement relies on religious symbols to establish rea
sonable suspicion.
***
In United States v. Ramon, 86 F.Supp.2d 665 (W.D.Tex.
2000), this very Court found “that the display of religious
indicia can only be considered if other factors warranting
a stop are strong.” 86 F.Supp.2d at 673. Further, the Court
found that where the display of religious decals is given
as one factor creating suspicion to make a roving patrol
stop, the stop may violate the First and Fourth Amend
ments. Id. at 673.Today, the Court extends this ruling
and finds the consideration of a religious symbol in a
reasonable suspicion calculation, does in fact violate the
First and Fourth Amendments.
In Ramon, United States Border Patrol agents were stand
ing next to their vehicles outside a border patrol check
point on Highway U.S. 385, roughly seventy miles from
the Mexico border. Id. at 666–667.The agents observed
a vehicle they did not recognize as belonging to local
residents. Id. at 668. As the vehicle passed, the agents
became suspicious because the occupants extended what
the agents perceived as an overly friendly greeting. Id.
The vehicle had two non-factory installed antennas on
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it, which the agents associated with drug smuggling.
Ramon, 86 F.Supp.2d at 668. Furthermore, the agents
noticed the rear windows appeared to be heavily tinted,
which they perceived as a method to obscure the view
into the vehicle to hide aliens or narcotics. Id. The
agents decided to pursue. Id. When they caught up to
the suspects, they saw three religious decals on the rear
of the vehicle (a metallic fish symbol, a Virgin Mary
sticker, and a religious phrase). Id. at 669.
Relying primarily on the religious decals, the agents
decided to stop the vehicle. Id. One of the agents exited
his vehicle with his K9, who subsequently alerted, which
resulted in a search of the vehicle and the seizure of
marijuana. Ramon, 86 F.Supp.2d at 669. The driver was
prosecuted and moved to suppress the evidence, arguing
the stop violated his Fourth Amendment rights. Id. at
673.The Government argued the stop was lawful be
cause the agents had reasonable suspicion to believe the
defendant was engaging in criminal activity, due to the
two antennas, the dark window tinting, and the religious
decals. Id. at 665, 673.
In its analysis, the Court stated that any reliance on a
person’s professed religious beliefs as a basis for justi
fying a stop was troubling. Id. at 674. The Court fur
ther found that “in the absence of sufficiently strong
factors supporting a stop, reliance upon the vehicular
display of religious decals and symbols as indicative
of criminal activity likely violates the First and Fourth
Amendments. . . .” Id. at 677. The Court emphasized
that “[e]ven though the display of religious decals may
not be a tenet of any religion, the right to emphasize
one’s religion by such a display cannot be burdened by a
governmental policy of targeting individuals who choose
to do so.” Ramon, 86 F.Supp.2d at 676. The Court fur
ther warned that “targeting individuals for a display of
religious decals on the sole basis of such a display violates
the Free Exercise Clause of the First Amendment.” Id.
The Court concluded that “while religious symbols on
vehicles cannot shield such vehicles from a reasonable
suspicion inquiry, neither can religious symbols alone
(or even together with other inconsequential factors)
be employed to justify a reasonable suspicion stop.” Id.
at 675.
Judge Furgeson’s Analysis of Turk’s
“Reasonable Suspicion Calculation”
As he explains,

One of the factors considered by Trooper Turk in his
reasonable suspicion calculation was the presence of a re
ligious symbol. The Court finds this is an impermissible
factor in the reasonable suspicion calculus because it
violates the Free Speech and Free Exercise Clauses of
the First Amendment.

Since this Court’s ruling in Ramon, the Fifth, Sixth, and
Tenth Circuits have discussed the First Amendment im
plications when law enforcement construes symbolic
speech as an indication of criminal wrongdoing. Today,
this Court revisits its ruling, and discusses the Fifth,
Sixth, and Tenth Circuits’ rulings below.

The First Amendment protects private, religious speech.
See Widmar v. Vincent, 454 U.S. 263, 269, 102 S.Ct. 269,
70 L.Ed.2d 440 (1981). “Speech” encompasses verbal
and written expression, as well as “symbolic speech”
expressed through symbols and conduct. See Tinker v.
Des Moines Indep. Sch. Dist., 393 U.S. 503, 89 S.Ct. 733,
21 L.Ed.2d 731 (1969). “Symbolic speech” is protected
under the First Amendment if (1) the “speaker” intends
to convey a message; and (2) there is a “great likelihood”
that observers will understand the message. See Spence
v. Washington, 418 U.S. 405, 410–11, 94 S.Ct. 2727, 41
L.Ed.2d 842 (1974). Displaying religious decals and sym
bols on a vehicle is a form of symbolic speech.

• The Authority from the Fifth Circuit
In United States v. Estep, 310 F.3d 353 (5th Cir. 2002), the
Fifth Circuit stated that the presence of a NRA sticker
on a vehicle should not have raised the inference the
driver was dangerous. Id. at 358.The Court concluded
“[r]egardless of whether there is some correlation between
the display of an NRA sticker and gun possession, placing
an NRA sticker in one’s vehicle is certainly legal and
constitutes expression which is protected by the First
Amendment. A police officer’s inference that danger is
afoot because a citizen displays an NRA sticker in his
vehicle presents disturbing First and Fourth Amendment
implications.” Id. at 358–359 (emphasis in original).

Because displaying a religious symbol on a vehicle con
stitutes symbolic speech, and is protected by the First
Amendment’s freedom of expression, it is impermissible
for law enforcement to use religious paraphernalia
in their reasonable suspicion calculation. Ramon, 86
F.Supp.2d at 665; Estep v. Dallas County, Tex., 310 F.3d
353 (5th Cir.2002); United States v. Townsend, 305 F.3d
537 (6th Cir.2002); United States v. Guerrero, 472 F.3d
784 (10th Cir.2004).

• The Authority from the Sixth and Tenth Circuits
The Court’s decision today is also supported by rulings
outside of this Circuit. For example, in United States v.
Townsend, 305 F.3d 537 (6th Cir. 2002), the Sixth Circuit
agreed with this Court’s ruling in Ramon, and held that
having a Bible in the passenger compartment of a vehicle
is a very weak indicator of criminal activity. 305 F.3d
544.

Judge Furguson Extends His Ruling in Ramon
As he explains:
In the instant case, the Court takes Ramon one step
further and concludes that consideration of a religious
symbol as a factor in the reasonable suspicion calculus
of whether to extend a traffic stop violates the First and
Fourth Amendments. Therefore Trooper Turk’s consid
eration of the Virgin Mary statue on the dashboard as an
inference of criminal activity, which contributed to his
reasonable suspicion calculus, is impermissible.
The Authority Relied Upon by Judge Furgeson
As he explains:
In addition to Ramon, the Court’s conclusion today is
supported by other rulings in the Fifth Circuit and other
circuits, which all discuss hindrances on symbolic speech.

Similarly, the Tenth Circuit also addressed this issue
and held that it did not support law enforcement using
religious symbols in a reasonable suspicion calculation
to draw an inference of criminal wrongdoing. In United
States v. Guerrero, 472 F.3d 784 (10th Cir. 2007). Guerrero,
472 F.3d at 788. In Guerrero, a Kansas deputy used the
presence of an unspecified religious paraphernalia on the
gear shift of a car in his reasonable suspicion calculus to
justify a detention. Id. at 785–786.
In its reasonable suspicion analysis, the Tenth Circuit
held that a number of the factors provided by the deputy
were so broad that they were “indicative of nothing.” Id.
at 787. Among the factors found to be impermissible was
the presence of a religious symbol. Id. at 788. Drawing
on a previous Tenth Circuit opinion and referencing
this Court’s decision in Ramon, the Tenth Circuit stated
“[t]he presence of religious iconography in the vehicle is,
similarly, not merely consistent with innocent conduct but
so broad as to provide no reasonable indicium of wrong
doing.” Id. at 788;Cf. United States v. Valenzuela, 365 F.3d
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892, 900 (10th Cir.2004) (dismissing the government’s
argument that the presence of American flag decals on
a car contributed to reasonable suspicion).
Judge Furgeson’s Conclusion
As he ends his opinion,
For the foregoing reasons, the Court is of the opinion
that religious symbols cannot be used to generate rea
sonable suspicion of drug dealing or criminality. To do
so violates the First Amendment and consequently, the
Fourth Amendment.

My Thought for the Day
Judge Furgeson’s opinion is well written—and that is common
for many of the published opinions of the United States district
judges. As you might have noticed, the United States Court of
Appeals for the Fifth Circuit has cut back significantly on the
number of district judges who are invited to sit by designation.
This is disappointing because I have found that many of the
opinions written by these trial judges are superior to those au
thored by some of the circuit judges who have no trial court
experience.

TCDLA Salutes
Harris County Criminal
Lawyers Association
Honorees
Member of the Year:
Wendy Miller
Unsung Heroes:
Alvin Nunnery, Loretta Johnson
Muldrow, Bob Wicoff, Charles
Stanfield, and Sarah V. Wood
Torch of Liberty Award Winner:
Steve McVicker
Attorneys of the Year:
JoAnne & Earl Musick
Lifetime Achievement Winner:
Dick DeGuerin

18 VOICE FOR THE DEFENSE

June 2008

Send your letters, pictures, gripes, bonehead gaffes, or whathave-you to champton@tcdla.com or chattersley@tcdla.com.

Kudos

Rebecca
Russell King (Stephenville), Roger Phillips
(Weatherford), and Rebecca Davis (Weatherford, articles
editor for the Voice) commenced trial in Van Zandt
County on six charges stemming from an alleged roadrage incident: two counts of manslaughter, three counts
of aggravated assault with a deadly weapon, and one
count of accident involving personal injury or death. On
April 3, the jury returned six judgments of “not guilty”. . .
and all this in face of an amazingly tilted playing field!
Kudos, indeed!
 The Ft. Worth COA threw out a harassment conviction
based on unconstitutionality of the statute. In Karenev
v. State, No. 2-05-425-CR, the court held Penal Code
§42.07(a)(7) is facially unconstitutional, vague, and
therefore void. Congratulations to Bill Trantham of Denton, whose client gets an acquittal.

James
Makin & J. D. Hamm of Beaumont got a life sentence in a federal capital murder in which the government sought the death penalty.
 February 21st, Clint Broden and Mick Mickelsen
On
got an acquittal in federal court in Midland for a client charged with possession with intent to distribute
cocaine, despite the fact that the trial judge allowed the
government to introduce all three clients’ prior federal
drug convictions. Had he been convicted, client would
have been sentenced as a career offender.
 March 20th, Clint Broden and Nancy Kennedy got
On
an acquittal in a sexual assault of a child case in Dallas
County. Client was charged with molesting his stepgranddaughter.

Austin
lawyer David Gonzalez, a member of TCDLA’s
Legislative Team, received the Outstanding Young Lawyer
Award on Friday, May 2, at the Austin Bar Association’s
Law Day Luncheon.

 Blackurn and the Innocence Project of Texas helped
Jeff
free another person wrongfully convicted in Dallas
County. On Tuesday morning, April 29, 2008, James Lee
Woodard was released by state district judge Mark Stoltz
and became the 17th man exonerated by DNA in Dallas
County, which has more DNA exonerations than any
other county in the nation. Jeff recently appeared on the
TV show “60 Minutes,” which featured the case May 5th.

Mark
Daniel, super-lawyer from Fort Worth, just broke
the NFL record with 17 DWI acquittals in a row. Good
work, Mark. The real question is can he win the big one?
 Mateja of Dallas successfully convinced U.S. District
Bill
Judge Jane Boyle to suppress all alleged child pornography seized during a warrantless search in a joint Secret
Service/Rockwall County Sheriff’s Office prosecution led
by the U.S. Attorney’s Office for the Northern District of
Texas. The defendant was facing a 20-year mandatory
minimum. The USAO decided not to appeal the suppression order. Client is pleased.

Congratulations
to Danalynn Recer, who with help from
David Lane got a Harris County jury to return a life
verdict today in a cop-killing case involving an illegal
Mexican national. The verdict is really a testament to
hard work and the fact that with the right preparation, no
case is hopeless. Way to go, Danalynn!

Michael
Gross and Joseph Esparza got a less-than-30minute “Not Guilty” on an Indecency with Child—
Contact jury trial out of the 379th District Court, Bexar
County, Texas. The niece complainant accused her
uncle (client) of fondling her when she was at his home
on more than one occasion over a period of up to two
years. The complainant and the outcry witness (mother
of complainant) were cross-examined vigorously, and a
financial motive to fabricate was elicited from the outcry
witness regarding the accusations made by the complainant. Inconsistencies in the complainant’s testimony
and previous statements were also highlighted before the
jury. There were no medical results indicated, and the
client did not testify.
 May 23, 2008, Philip Wischkaemper won a rare vicOn
tory in the case of Michael Blair, who was sentenced to
death for a crime he did not commit. Blair was granted
a new trial after the Collin County DA agreed with the
defense team that forensic evidence allegedly linked to
Blair at the trial in 1994 could not possibly have come
from him. Philip has worked on this case since 1996,
and it is because of his dedication and hard work that
Blair was not put to death for another person’s crime.
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War Story

A Lebanese
Affair
Marvin Foster
At the time this story unfolds, our state
bar had many members of various ethnic
origins. One of those we referred to as
“Lebanese.” I don’t know whence they
really sprang, but the history of our bar is
replete with their accomplishments. I’m
talking about lawyers like Joe Jamail, Judge
Sol Casseb, the Semaan brothers, and many
others too numerous to mention here. Our
profession is much the better for their being
a part of it.
I think I’ve said before—but I must repeat here—that the great
est lawyer I ever had the honor of knowing was Luther E. Jones
Jr. He was my idol, my mentor, my father-confessor, and my best
friend. Through him, I was able to establish a reputation as a
criminal defense lawyer, and he enabled me to associate with all
the “Great Ones,” most of whom he second-chaired, even getting
me in the cases sometimes. What a thrill to sit at the counsel
table with Foreman, Burnett, Colvin, Tessmer, Burleson, and
the others. How important you felt when they leaned over and
whispered in your ear like you were on the team (even though
it was to get you to run a usually not-too-important errand).
Corpus Christi in the mid-sixties: The phone jangled about
4:00 a.m. We’d had a murder case come in with a five-year sus
pended at about 9:00 the night before. And after a celebration
lasting till the well ran dry, I hadn’t had much shut-eye, as you
might imagine. Since my home phone was not public, I knew it
was important (and from someone close), so I groped around
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and dragged the receiver to my aching head. It was Luther.
“I’ll pick you up at 5:30. I want you to go with me to San
Antonio. I have to meet Percy in Semaan’s court, and I want to
talk to you about some things. Be ready!”
I was, and had even awakened enough to begin to feel ex
cited. A whole day with Luther—sitting with Percy, even—in a
justice court. What lawyer could have asked for more?
At that time, A. A. Semaan was a JP in San Antonio, Bexar
County, and his court handled practically all criminal matters.
His brother, Freddy, an ex-detective, was touted as the best crim
inal defense lawyer in that part of the state. He was, for sure,
the busiest and the most expensive, and he enjoyed an excellent
track record. He was also sort of the “fair-haired” lawyer of our
side of the docket.
Why are we going to San Antonio? I wanted to know. Well,
it seems there had been a really high-profile criminal matter
go down in San Antonio. All ingredients for a top newsworthy

(and high-fee) case were present: old family, politics, sex, drugs,
muchas moola, and you-name-it! The accused had first coun
seled with Freddy Semaan, but after milking the publicity cow
dry and even getting some green, Freddy an
nounced there was a conflict and he could not
be involved as a lawyer—that he would, in all
probability, be a witness for the state.
Bail was an issue and an examining trial
was needed muy pronto, as the DA was foaming
to get to a grand jury. Judge Semaan was not a
bashful type and set an immediate examining
trial, threatening to cut the accused loose if
anyone (the state particularly) tried to cut
him off from holding it.
Enter upon the scene none other than Percy, who had been
hired to handle the case. There were several motions he thought
he needed and some more that Luther dreamed up—all of
which we were taking to give to Percy. Then we would sit in the
hearing with him. There had been an extemporaneous party
the night before at a club that Judge Sol Casseb had an interest
in, and a lot of the San Antonio bar was aware of the hearing
about to unfold, with Foreman leading and Semaan a witness.
Naturally the hall was full and the courtroom “runneth over,”
mostly with lawyers.
We waited just a few minutes, and here came Percy down
the hall, surrounded by reporters and followed by some lawyers.
I saw he carried his usual old worn-out, beat-up leather briefcase
in one hand and in the other a package wrapped in brown paper

and gum tape, about the size of a ream of paper.
About an hour was killed while we counseled and examined
the motions and looked at the cases Luther had prepared and ac
cumulated, and then Percy went into another
cubbyhole to counsel with his client.
Freddy was to be a witness, and his testi
mony was not going to be helpful. The judge
would first determine if it was privileged or
otherwise inadmissible, but if he let it in, it
was not going to help either the bail issue or
the probable cause for presentment to the
grand jury.
After the accused was seated amid the
usual fanfare, a few preliminary facts were offered, and then
it was time for Freddy’s testimony. When Percy had asked the
rule be invoked, he made a big deal of excusing Freddy, so as
Freddy came to the witness chair, his brother Anise asked if
Percy wanted to waive the oath.
Percy quickly rose and started toward the bench, explaining
he could not waive the oath and saying in a very respectful tone,
“And judge, if the court please, we would ask that this particular
witness be sworn upon this particular book!”
He had been unwrapping the brown paper from the package
he had carried into the courtroom and kept it closely guarded as
he approached the bench. When he tendered it to the reporter to
mark, the courtroom broke into hysterical laughter and shouts,
with even the judge nearly falling off the bench.
The “Book” was a Sears-Roebuck catalogue.
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Rules Regulating Nondisclosure
of Deferred Adjudication and
Expunctions, Part 1
I.

Nondisclosure of Deferred

Better known as “fixing years of mistaken impressions”
For years, the average client thought that when he completed
deferred adjudication, there would be no record left of the case.
Many people—including clients, lawyers, and even judges—op
erated under the assumption that once deferred adjudication had
been completed and the charge was set aside with a finding of
not guilty, the arrest and charge records would not be available to
the public. Some people even mistakenly believed that a person
who had completed deferred adjudication was eligible for an
expunction of records. Unfortunately, this was not the case, and
consequently, these records were available to the general public
in any courthouse, just as were the records of the Department
of Public Safety. With the onslaught of internet providers, many
courthouse records were being placed on internet sites.

II. The Texas Legislature’s Response to
Confusion Surrounding Nondisclosure
of Deferred Adjudications
Senate Bill 1477 amended section 411.081 of the Texas Gov
ernment Code to allow for an “Order for Nondisclosure” in
certain cases when a deferred adjudication has been completed:
“After notice to the state and a hearing on whether the person
is entitled to file the petition and issuance of the order is in the
best interest of justice, the court shall issue an order prohibiting
criminal justice agencies from disclosing to the public criminal
history record information related to the offense giving rise to
the deferred adjudication.” Tex. Gov’t Code Ann. §411.081.
The person who has received deferred adjudication on a
misdemeanor and has been discharged prior to applying for the
nondisclosure may immediately apply by filing a motion for
nondisclosure. Prior to this amendment, under Chapters 20, 21,
22, 25, 42, or 46 of the Texas Penal Code, there was a five-year
waiting period before the defendant could file such a motion.
In 2005, the Texas legislature decreased this five-year waiting
period to two years from the date of discharge and dismissal. The
most common offenses referenced in these chapters are indecent
exposure, public lewdness, disorderly conduct, obstructing a

highway, false report, interference with emergency telephone
call, harassment, cruelty to animals, unlawfully carrying a
weapon, and making a firearm accessible to a child.
Originally, with regard to felony offenses, there was a tenyear waiting period from the date of discharge. However, in
2005, the legislature changed this ten-year waiting period to five
years. During the applicable period, the person must not have
been convicted of, or placed on deferred adjudication for, any
offense other than an offense that resulted only in a fine incurred
as a result of violating the Texas Transportation Code.
A person shall not be granted an Order of Nondisclosure if
that person has been previously convicted or placed on deferred
adjudication for any of the following:
1. Any offense requiring registration as a sex offender;
2. Murder, capital murder, injury to a child, elderly or disabled,
endangering a child, violation of a protective order, stalking,
or aggravated kidnapping; or
3. Any other offense involving family violence.
Due to the lack of clarity in the wording of number 3 above
(i.e., did this exclusion apply to a first deferred adjudication for
family violence?), the 2007 legislature enacted the following
change in an effort to clarify: A person who was placed on de
ferred adjudication for, or has been previously convicted of, any
of these offenses is ineligible for nondisclosure.
For those placed on deferred adjudication and eligible for
nondisclosure, the procedure requires the filing of a petition with
the court that placed the defendant on deferred adjudication as
well as a payment of $28 to the clerk of that court. If an order
for nondisclosure is granted, the clerk of the court shall then
send, by certified mail, a copy of the order to the Crime Rec
ords Service of the Department of Public Safety. DPS shall, in
turn, send a copy of the order granting nondisclosure to all law
enforcement agencies, courts, prosecuting attorneys, and/or
any other entity and/or any central federal depository who the
agency has reason to believe may have criminal history record
information pertaining to the petitioner.
If an order for nondisclosure has been issued, information
is not available by a public records request. A person who has
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obtained an order for nondisclosure of a deferred adjudication
may deny the occurrence of both the arrest and prosecution to
which the information relates unless it is being used against that
person in a subsequent criminal proceeding.
All private entities that collect and compile criminal his
tories must comply with nondisclosure orders. Thus, the 2007
legislature added penalties for any private entity that dissem
inates arrest and/or prosecution information in violation of a
nondisclosure order. Tex. Govt. Code Ann. §552.1425. A district
court may issue a warning, and after the first warning, the pri
vate entity having been warned is liable to the state for a civil
penalty not to exceed $1,000 for each subsequent violation. Id.
Attorney’s fees may be awarded.
The 2007 legislative changes also included a provision that
requires DPS to refuse to disseminate such information to any
private entity not in compliance the nondisclosure statutes. Tex.
Govt. Code Ann. §411.081.
It is imperative to note that these 2007 legislative changes
apply to all deferred adjudications regardless of whether the
adjudication was entered before, on, or after the effective date
of these legislative changes.

III.

What Can Be Expunged?

Better Known as “The Fee Your Client Will Not
Mind Paying”
1. Expunctions in Misdemeanors
In reference to misdemeanor charges, the Texas Code of Criminal
Procedure provides the following:
(a) A person who has been placed under a custodial or non
custodial arrest for commission of . . . a misdemeanor is
entitled to have all records and files relating to the arrest
expunged if:
		 (1)	the person is tried for the offense for which the person
was arrested and is:
			
(A)	acquitted by the trial court, except as provided
by Subsection (c) of this section; or
			
(B) convicted and subsequently pardoned; or
		 (2) each of the following conditions exist:
			
(A)	an indictment or information charging the person
with commission of a felony has not been presented
against the person for an offense arising out of
the transaction for which the person was arrested
or, if an indictment or information charging the
person with commission of a felony was pre
sented, the indictment or information has been
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dismissed or quashed, and:
(i)	the limitations period expired before the date
on which a petition for expunction was filed
under Article 55.02; or
				
(ii)	the court finds that the indictment or infor
mation was dismissed or quashed because
the presentment had been made because of
mistake, false information, or other similar
reason indicating absence of probable cause
at the time of the dismissal to believe the
person committed the offense or because it
was void;
			
(B)	the person has been released and the charge, if
any, has not resulted in a final conviction and is
no longer pending and there was no court ordered
community supervision under Article 42.12 for any
offense other than a Class C misdemeanor; and
			
(C)	the person has not been convicted of a felony in
the five years preceding the date of the arrest.
Tex. Crim. Proc. art. 55.01(a) (emphasis added).
				

Thus, in accordance with this statute, if a misdemeanor
charge results in a dismissal, the arrest records can be expunged.
If a motion to quash an indictment is granted and the prosecutor
does not refile an indictment, an expunction of the arrest record
may be obtained. If a motion to suppress evidence is granted
and the case is dismissed, or a motion for directed verdict is
granted, then the arrest is subject to an expunction. Termination
of the prosecution of a misdemeanor that does not result in a
conviction or probation can be expunged. However, article
55.01(2)(ii)—wherein the “court finds that the indictment or
information was dismissed or quashed because the presentment
had been made because of mistake, false information, or other
similar reason indicating lack of probable cause at the time of
the dismissal to believe the person committed the offense or
because it was void”—has been held to be inapplicable to mis
demeanors. Ex parte Michael Davis Scott, 818 S.W.2d 226, 227
(Tex. App.—Corpus Christi, 1991).
2. News Flash: Deferred Adjudications Are
Not Expungable
No probation—regardless of the type or whether or not it was
successfully completed—is expungable. See Texas Dept. of Pub
lic Safety v. Failla, 619 S.W.2d 215, 217 (Tex. App.—Texarkana
1981), and Moore v. Dallas County Dist. Attorney’s Office, 670
S.W.2d 727, 729 (Tex. App.—Dallas 1984). A felony completed
deferred adjudication is not expungable. If the trial court does
grant an expunction in the case of deferred adjudication, DPS

or any agency has six months to file a writ of error to get the
judgment set aside. See Texas Dept. of Public Safety v. Butler, 941
S.W.2d 318, 320 (Tex. App.—Corpus Christi 1997).
What if the higher charge is dismissed and the defendant
is found guilty of a lower charge? One court has held that the
higher charge of prostitution could be expunged when the
defendant was convicted of the lower charge of Class C disor
derly conduct. In re M.H.S., 614 S.W.2d 890, 891 (Tex. App.—
Eastland 1981). However, in a case where a felony tampering
with records charge was dismissed because the defendant pled
guilty to a misdemeanor tampering with records charge, the
court held the defendant could not expunge the dismissed case.
State v. Knight, 813 S.W.2d 210, 212 (Tex. App.—Houston [14th
Dist.] 1991). In Harris County Dist. Attorney’s Office v. D.W.B.,
the defendant completed 180 days of deferred adjudication on
a misdemeanor case. 860 S.W.2d 719, 720 (Tex. App.—Houston
[1st Dist.] 1993). The defendant subsequently filed a writ of ha
beas corpus, alleging there was no jury waiver on file. The writ
was granted and the judgment set aside. The district attorney
then dismissed the case. The appellate court, finding that the
writ was granted, thus restoring the case to its original position
prior to trial, held that there was never any valid probation.
The appellate court, therefore, affirmed the trial court’s order
granting the expunction. Id.
BE AWARE: In Texas Dept. of Public Safety v. Aytonk, the
appellate court addressed the trial court’s order that granted an
expunction of a Class B theft, wherein the defendant had pled
nolo contendere to the charge of theft, Class C, in the same
court. 5 S.W.3d 787 (Tex. App.—San Antonio 1999). The trial
court entered a conviction for the Class C charge. In reversing
the trial court’s order granting the expunction, the appellate
court relied upon article 55.01(B)—the “charge, if any, has not
resulted in a final conviction, and is no longer pending and there
was no court-ordered community supervision under Article
42.12”—and found that the record showed that Aytonk’s plea
resulted in a final conviction, and thus he was rendered ineli
gible for expunction. Id. at 788. Rodriquez v. State holds that a
“petitioner [is] not statutorily eligible for expunction of records
related to a prior theft by check charge against her, even though
the theft charge was dismissed, where the charge resulted in a
final conviction of issuing a bad check.” 224 S.W.3d 783, 785
(Tex. App.—Eastland 2007). See also Texas Dept. of Public Safety
v. Lopez, 2007 WL 1933574 (Tex. App.—Corpus Christi (2007)
(unpublished opinion), where the defendant “was arrested for
aggravated assault, was charged with and pleaded to a misde
meanor, and received deferred adjudication probation.” Id. at
2. The Lopez court held that “[b]ecause [Lopez] was placed on
probation under article 42.12, he is not entitled to expunge
records related to his arrest for aggravated assault.” Id.

3. Expunctions in Felonies
Felonies are much more difficult to get expunged. A dismissal
prior to indictment—as long as the statute of limitations has
run—is clearly expungable under the statute and will probably
not draw an objection.
Article 55.02, section 4(a) provides that if the state estab
lishes that the petitioner is still subject to conviction and has
reasonable cause to believe the state may proceed against him
for the offense, the court may provide in its order that the law
enforcement agency and the prosecuting attorney responsible
for investigating the offense may retain any records and files
that are necessary to the investigation.
4. Indicted Cases
In September 2001, article 55.01 was amended to add the provi
sion that if a case was indicted and then dismissed, or a motion
to quash granted—and the statute of limitations had expired—
then the person could apply for an expunction without having
to meet the more difficult standard—that is, the indictment
was dismissed because the presentment had been made because
of mistake, false information, or other similar reason indicating
absence of probable cause at the time of the dismissal to believe
the person committed the offense or because it was void.
This statute is so poorly worded that the Texas Supreme
Court has now ruled it applies to unindicted cases as well as
misdemeanors. State v. Beam, 226 S.W.3d 392 (Tex. 2007).
This was not the legislative intent. The legislative intent was to
make it easier for indicted cases to be expunged. It was not the
intent to place a waiting period on cases where no indictment
or information was ever presented.
When no indictment or information has been presented,
State v. Bhat holds that article 55.01 requires proof that the
statute of limitations has expired. 127 S.W.3d, 435–436 (Tex.
App.—Dallas 2004). Bhat is an assault family violence case in
which no information or indictment was ever filed. Id. at 435.
It is unclear from the records whether the charge in Bhat was
a felony or a misdemeanor. The defendant’s wife testified that
she had filed a nonprosecution agreement and no charges were
pending against the defendant at the time of the expunction.
Thus, the Dallas Court of Appeals held the defendant was not
entitled to an expunction because the statute of limitations
had not expired.
The following cases were all decided before the 2001 amend
ment was enacted. Each case was decided under the old version
of the statute that required indicted cases to meet the extra
burden of proving that the presentment was either made by
mistake or false information, or by proving that, at the time of
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dismissal, there was a lack of probable cause to believe the per
son committed the offense, or by proving that the indictment
was void.
• Dismissed for insufficient evidence: Herron v. State, 821
S.W.2d 329 (Tex. App.—Dallas 1991); Harris County
Dist. Attorney’s Office v. Pennington, 882 S.W.2d 529 (Tex.
App.—Houston [1st Dist.] 1994)
• A dismissal: Metzger v. Houston Police Dept., 846 S.W.2d
383 (Tex. App.—Houston [14th Dist.] 1992)
• A dismissal because of the prosecuting witness’ request:
Smith v. Millsap, 702 S.W.2d 741 (Tex. App.—San Antonio
1985)
• Motion to suppress granted: Ex parte Kilberg, 802 S.W.2d 17
(Tex. App.—El Paso 1990); Harris County Dist. Attorney’s
Office v. M.G.G., 866 S.W.2d 796 (Tex. App.—Houston
[14th Dist.] 1993).
• Directed Verdict: Wilkomirski v. Texas Criminal Info. Ctr.,
845 S.W.2d 424 (Tex. App.—Houston [1st Dist.] 1992)
• Not guilty: See prior case.
A dismissal for insufficient evidence has been held not
qualifi
 able for an expunction because it does not meet the
statutory requirement of “dismissed because the presentment
had been made because of mistake, false information, or other
similar reason indicating absence of probable cause at the time
of the dismissal to believe the person committed the offense or
because it was void.”
Thus, dismissal of a felony indictment, in and of itself,
is not expungable as was held in Metzger, 846 S.W.2d at 385.
There, the indictment was dismissed because the child witness
was found incompetent to testify. The trial court, however,
denied the petition for expunction. The Court of Appeals
subsequently affirmed the trial court’s denial of the petition.
Additionally, Metzger was not allowed to introduce evidence
to support his contention that the case was dismissed due to
“mistake, false information, or other similar reason indicating
absence of probable case at the time of the dismissal.” Id. The
appellate court reviewed only the reason given on the dismissal
docum
 ent and the testimony of the assistant district attorney
handling the case. Id.
Because the petitioner cannot meet the burden of showing
the dismissal was due to a lack of probable cause, false infor
mation, or mistake, suppression of evidence that results in a
dismissal is not expungable. Specifically, Texas courts have held
that when evidence is excluded on procedural grounds, it is not the
same as showing that the factual underpinnings to the indictment
were incorrect. In the Matter of Wilson, 932 S.W.2d 263, 267 (Tex.
App.—El Paso 1996).
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In Wilson, the petitioner sought expunction of two different
convictions. Id. The first conviction involved a charge for “the
sale of heroin.” Id. at 265. By way of writ of habeas corpus, the
Court of Appeals found the indictment failed to allege all nec
essary elements of the crime and was, therefore, void. Id. If the
indictment was void, the Court reasoned, there could not have
been a conviction. The Court dismissed this charge.
Wilson’s second conviction involved “theft of oil field prop
erty.” Id. “On direct appeal, the Eighth Court of Appeals reversed
and remanded for a new trial. This court held that appellant’s
oral confession did not qualify for admission pursuant to . . .
article 38.22, section 3(c) (Vernon 1979 and Supp. 1996). The
district attorney . . . then dismissed the indictment for insuffi
cient evidence.” Id.
Wilson next petitioned the district court for expunction of
both convictions. The court dismissed his petition as frivolous.
Id. Wilson then appealed the dismissal to the Eighth Court of
Appeals. Id.
Concerning the first conviction—for “sale of heroin”—the
Court of Appeals held that Wilson had met all the statutory
elements and the expunction was, therefore, mandatory under
article 55.01(a). The Court further held that the trial court—in
dismissing Wilson’s petition for expunction as frivolous—had
abused its discretion; the court was ordered to hear the petition
on remand. Id. at 267–68.
On remand of the second conviction for “theft of oil field
property,” after the Court of Appeals held that Wilson’s oral
confession was inadmissible, the district attorney dismissed the
case for insufficient evidence. Id. at 265.
On appeal of the dismissal of the petition for expunction,
the Court held that “appellant fail[ed] to meet the first condition
of article 55.01(a)(2), therefore, there [was] no legal basis to sus
tain appellant’s petition for expunction” of this conviction. Id.
at 267. The Court reasoned that Wilson’s confession, although
inadmissible, nonetheless served to “rule out any claim that the
presentment was made because of mistake, false information, or
other reason indicating an absence of probable cause to believe
[Wilson] committed the offense.” Id. at 267 (citing Thomas v.
State, 916 S.W.2d 540, 545 (Tex. App.—Waco 1995 and Ex parte
Kilberg, 802 S.W. 2d 17, 19 (Tex. App.—El Paso 1990)).
5. Felony Cases in Which Expunctions
Have Been Granted
A grand jury’s no-bill is expungable. NOTE: Again, there is a
provision that if the statute of limitations has not run, the dis
trict attorney, as well as the police, are permitted to keep their
records. Ex parte Aiken, 766 S.W.2d 580 (Tex. App.—Dallas
1989).

Harris County Dist. Attorney’s Office v. Burns involved a
motion to quash an indictment based on a mistake in the pre
sentment. 825 S.W.2d 198 (Tex. App.—Houston [14th Dist.]
1992). There, the trial court found the indictment was based on
the mistaken belief that the false statements that were the basis
of the perjury charge were made during an official proceeding.
The Court of Appeals subsequently affirmed this expunction.
In Harris County Dist. Attorney’s Office v. R.R.R., a motion
to quash was granted because the previous grand jury nobilled the defendant once he testified in front of the grand jury
and offered evidence of the complainant’s mental defects. 928
S.W.2d 260, 261 (Tex. App.—Houston [14th Dist.] 1996). The
district attorney then presented the case to a second grand jury
without letting the defendant appear and without permitting
him to present his exculpatory evidence. The motion to quash
was granted on this ground. The trial court then granted an
expunction. The district attorney appealed and the appellate
court affirmed.
The R.R.R. Court held that the case had terminated even
though it was by motion to quash rather than a dismissal. Id. at
263. In reaching its holding, the Court cited the facts that the
first grand jury refused to indict, and after the judge granted
the motion to quash, the district attorney stated he would
not present the case to a third grand jury. This was proof that
probable cause was lacking. Id. at 265. The Court also noted,
“In a case such as this, where actions indicate the defendant was
wrongly arrested, it would thwart legislative intent and purpose
to not expunge.” Id. at 264. According to the R.R.R. Court, this
amounts to “similar reason” that indicated there was an absence
of probable cause. Id.
Cyrus v. State deals with a dismissal after a showing that
the value of the property in the criminal mischief case did not
meet the felony level. 601 S.W.2d 776 (Tex. App.—Dallas 1980).
There, the trial court denied the expunction, but the Court of
Appeals reversed and held that the defendant must have been
indicted by mistake since the evidence was clear the amount of
damage did not meet the felony value. Id. at 778.
In Harris County Dist. Attorney’s Office v. Small, the Court
held that entrapment, as a matter of law, has been held to meet
the statutory elements required for obtaining an expunction. 920
S.W.2d 740 (Tex. App.—Houston [1st Dist.] 1996). There, the
appellate court affirmed the trial court’s action of granting the
expunction when the petitioner showed the case was dismissed
due to the actions of the police in entrapping him. Id. at 745.
The Court held there was a lack of probable cause that the de
fendant voluntarily possessed the cocaine. Id.
The petitioner seeking expunction is entitled to show that
the indictment was presented in error rather than simply dis
missed due to insufficient evidence. The court is entitled to

hear more evidence than just the assistant district attorney’s
explanation for dismissal. Thomas v. State, 916 S.W.2d 540 (Tex.
App.—Waco 1995). In Thomas, the court refused to allow the
petitioner to present any evidence. Id. at 542. The Court of
Appeals reversed and held that Thomas had a right to show
the indictment was presented and dismissed because of “false
allegations” made by the complainant. Id. at 544.
Contrary to Thomas is the Perryman v. State holding. 920
S.W.2d 413 (Tex. App.—Dallas 1996). There, the trial court de
nied the petition for expunction. The appellate court affirmed
and held that a particular statement in the motion to dismiss—
specifically, there were two ways to measure the length of the
barrel of the shotgun—was dispositive of the case. Id. at 414. The
expert testimony at the expunction hearing—which showed that
in fact, there was only one way to measure the gun—“begs the
question” and did not overcome the district attorney’s statement
in the motion to dismiss.
Harris County Dist. Attorney’s Office v. Hopson involved a
dismissal that occurred due to the complaining witness’ inability
to identify the defendant at trial. 880 S.W.2d 1 (Tex. App.—
Houston [1st Dist.] 1994). The charge there involved an indicted
felony. At the expunction hearing, the district attorney testified
there was probable cause to believe the defendant committed
the crime, but admitted that no witnesses testified to the grand
jury at the presentment of the case. Id. at 2. The district attorney
further admitted there was no medical or scientific evidence
indicating the defendant had committed the crime. Id.
The district attorney appealed the trial court’s order grant
ing the expunction and argued that the appellate court should
be bound by the prosecutor’s statement concerning probable
cause to believe the defendant committed the crime. Id. at 4.
The Court of Appeals held it would look beyond the reason
stated in the motion to dismiss. The Court found there was
nothing in the record about what the grand jury was told. The
appellate court went on to say that if the grand jury had been
told the complainant could identify the defendant, then this was
not true and the indictment was based on false information.
Since there were no witnesses presented to the grand jury and
there was no medical or scientific evidence, the indictment
must have been based on the complainant’s ability to identify
the defendant—which simply was not true. The order granting
expunction was affirmed.
Ex parte Stiles involved the dismissal of an indicted case.
958 S.W.2d 414 (Tex. App.—Waco 1997). There, the dismissal
was entered after the district attorney discovered exculpatory
information. At the hearing on the expunction, the district at
torney testified that following the dismissal, he had presented
the case—with the newly discovered evidence—to two dif
ferent grand juries. Both refused to indict the petitioner. The
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e xpunction was granted and affirmed on appeal. The Court of
Appeals held the refusal by the two subsequent grand juries
to indict proved a lack of probable cause, at the time of the
dismissal, to believe the defendant committed the crime. Id.
at 423.
6. What Records Are Expungable?
All records relating to an arrest are expungable. Corporations,
however, are not entitled to have their criminal records expunged.
See State v. Autumn Hills Center, Inc., 705 S.W.2d 181 (Tex.
App.—Houston [14th Dist.] 1985). Even records kept by the
Texas Department of Human Resources that relate to the arrest
are expungable. In S.P. v. Dallas County Child Welfare Unit, Inc.,
the district court refused to expunge the welfare department’s
records relating to the petitioner’s arrest for injury to a child,
even though he had been no-billed by the grand jury. 577
S.W.2d 385 (Tex. App.—Eastland 1979). On appeal, the Court
of Civil Appeals held that chapter 55.01 of the Texas Code of
Criminal Procedure provides for expunction of “all records and
files relating to the arrest.” Thus, the appellate court ordered the
Child Welfare Unit to expunge any references in their records
that were based upon the police records and files relating to
the arrest.
Can an expunction be granted even though another charge
out of the same arrest is not expungable? In Ex parte E.E.H., the
Court held that the statute permits expunction of less than all
charges arising from a single arrest. 869 S.W.2d 496, 498 (Tex.
App.—Houston [1st Dist.] 1993). One can obtain an expunction
on a dismissed case even though another charge out of the same
arrest is not expungable. In this particular case, the defendant
received probation on a misdemeanor marijuana charge. Out
of the same arrest, a possession of controlled substance was
no-billed and a charge of driving while intoxicated was dis
missed. The Houston Court held the possession charge and
the DWI charge could both be expunged, even though both
charges stemmed from the same arrest, an arrest for which the
defendant received probation on yet another charge. In so hold
ing, the E.E.H. Court relied upon State v. Knight, which held
one misdemeanor charge could be expunged even though it was
dismissed solely because the defendant agreed to plead guilty
to another misdemeanor charge. Id. at 500 (citing to 813 S.W.2d
210 (Tex. App.—Houston [14th Dist.] 1991). The E.E.H. Court
also cited State v. Arellano, which held the expunction statute is
remedial and should be broadly interpreted in order “to give a
fresh start to individuals who had been wrongly charged.” Id. at
498 (citing to 801 S.W.2d 128, 131–32 (Tex. App.—San Antonio
1990). “We perceive no public policy reason to limit the right of
expunction to an ‘all or nothing’ proposition.” Id. at 499.

28 VOICE FOR THE DEFENSE

June 2008

7. Who Is Entitled to an Expunction?
In situations where a case is dismissed, the petitioner has an ad
ditional element to prove, and that is he has not been convicted
of a felony within the five years preceding the date of the arrest.
A convicted felon who is unlawfully and illegally arrested, and
subsequently has any such charge dismissed, cannot obtain an
expunction of such a charge if the charge occurred within five
years of the previous conviction. This section does not apply
either to acquittals or pardons.
Recently, there have been several cases wherein DPS has
filed an answer to a petition for expunction and then later ap
pealed the order granting the expunction because the petitioner
failed to prove at the hearing that he had not been convicted
of a felony within the five-year period. See State v. Herron,
53 S.W.3d 843 (Tex. App.—Fort Worth 2001). In Herron, the
appellate court held that a verified petition that is judicially
noticed is not evidence sufficient to meet the statutory re
quirements for expunction. This holding seems to apply only
when a general denial answer is filed as opposed to the filing
of an answer that provides strict proof of all the elements of
the expunction statute.
The date of conviction for a probation case is the date
when the person was placed on probation and not the date the
probation was revoked. Heine v. Texas Dept. of Public Safety,
92 S.W.3d 642, 646–47(Tex. App.—Austin 2002). In Heine,
the Austin Court of Appeals reversed the trial court’s refusal to
consider an expunction because of a prison sentence within the
five years preceding the filing of the petition. Id. at 650.
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COLD CASE
By Louis L. Akin, LPI

I

read the Warren report on the death of John F. Kennedy
and don’t have a problem with the single bullet theory.
That isn’t to say that I accept without reserve the entire official
report, because I don’t, but I’ve read a couple of the popular
conspiracy-theory books and they were certainly less convincing
in their versions of events. I’m satisfied that Oswald shot the
president.
I never read any of the reports—official or otherwise—
on the assassination of Robert F. Kennedy. Sirhan Sirhan was
convicted and is still in jail where he belongs. I don’t question
his involvement in Robert F. Kennedy’s death anymore than I
do that of Oswald in John F. Kennedy’s. However, only recently
were some of the facts of Robert F. Kennedy’s crime scene re
construction related to me. If they are true, the reconstruction
of his shooting was a debacle. We weren’t living in the Dark
Ages then. We were very close to putting a man on the moon
and jets were flying around faster then the speed of sound. We
didn’t have laptop computers, but the human brain was exactly
the same then as it is now. So what happened?
I earn my living as a crime-scene reconstruction expert.
Most of the people who hire me are lawyers, so when a man
who identified himself as John Hunt called long distance last
April and began cautiously feeding me the details of a murder
case, I thought he was probably considering retaining me. He
asked my opinion on hypothetical bullet trajectories, wound
pathology, and blood patterns, and I gave him tentative answers,
explaining that I couldn’t say anything for certain without ex
amining the evidence.
In response, he told me that he was an author writing about
a true crime incident. That was fine with me. I am a writer too,
and was pleased to give more of my time to answer his questions.
He asked if I would give him an opinion on a photograph of
bloodstains. I told him that would be impossible, that I would
need photographs of the crime scene, the autopsy and police
reports, and any other evidence he had. He asked if I would
give him an expert opinion if he provided me those things. I
said sure, and he said he would send them to me overnight. He
added, sheepishly, that he had one more thing to tell me: It was

the scene of the June 5, 1968, murder of presidential candidate
Robert F. Kennedy.
The Evidence
Robert F. Kennedy fell to the ground in the kitchen of the Am
bassador Hotel in Los Angeles after a volley of bullets was fired
at him as he walked through. The shooter, a young Middle
Easterner named Sirhan Sirhan, was wrestled to the ground and
disarmed, but he had fired eight rounds at Kennedy. Some of
the stray bullets hit other people and some struck the ceiling.
According to the official reports prepared by the Los Angeles Po
lice Department and Dr. Thomas Noguchi, Los Angeles County
medical examiner, Kennedy was struck in the right armpit and
in the mastoid process, located behind and below his right ear.
The .22-caliber bullet fragmented inside his brain. Part of it
cut through the left hemisphere of his cerebellum, and the rest
tore crossways through his brain, back to front, right to left. He
fell to the floor but remained conscious. Another bullet had
lodged in his spine.
I read through the information Hunt sent. It included key
chapters of his book draft, soon to be released under the title
Commit, Conceal, and Cover: New Evidence in the Robert F.
Kennedy Assassination, and I became convinced I was dealing
with an intelligent investigative reporter who had researched
his subject matter well.
Two issues stood out in the sections of the book he sent to
me. The first was the trajectories of the bullets. Hunt revealed
information I had not known and offered some interesting
hypotheses on the bullet trajectories and how events might
have occurred. Not surprising, his interpretation of the scene is
different from the official one. I didn’t have the right evidence
to test his hypotheses in regard to the bullets or events, and
didn’t try to do so. Yet, if he was right on the trajectory issue,
and it looked at first blush that he might be, it would challenge
the conclusions of the official report.
The second issue pertained to the position of Robert Ken
nedy’s head and body as he lay dying on the cement floor in the
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Figure 1. Circled X (on left) depicts approximate position of
Kennedy’s head adjacent to oven frames. It also shows cross
struts of frames.
kitchen of the Ambassador Hotel. Hunt proposed that Noguchi,
the highly respected medical examiner, and DeWayne Wolfer, a
prominent LAPD criminalist and crime-scene reconstructionist,
had calculated the position of Kennedy’s body incorrectly by
three to five feet in the scene reconstruction. Hunt claims the
grossly incorrect positioning was not caught during the trial or
in the 40 years of research into Kennedy’s death since then.
According to Hunt, none of the federal, state or municipal
law enforcement officers and prosecutors who scoured the
reports looking for the tiniest of omissions or errors in the in
terpretation of the evidence had ever noticed that the body was
located incorrectly. Or, alternately, all involved either ignored the
issue or failed to bring it up in trial—or since. These are serious
accusations to make. Yet Hunt had sent me clear evidence that
Noguchi and Wolfer had reconstructed the scene incorrectly.
In the nearly 40-year-old photographs, Hunt had discov
ered evidence of a significant evidentiary error, and makes a
compelling argument. It was simply a matter of lining up the
seams in the concrete flooring seen in the photographs. Kennedy
fell over an intersection of three seams in the cement. There is
only one intersection of three seams in that part of the kitchen,
and that is clearly where he was shown in news photographs.
The photographic evidence counters the official reconstruction
by Noguchi and Wolfer, who placed him near the wall. They
were quite demonstratively wrong.
The intersection of the seams is just below Kennedy’s lower
neck as he laid arms outstretched on the floor with the young
Hispanic kitchen helper supporting his head. The seams can
be seen from different angles in different photographs. They
clearly show where Kennedy’s head was positioned—not where
Noguchi and Wolfer said it was. What this means is that the
shooting did not happen the way Noguchi and Wolfer said it
did, and that statement has major implications. It calls into
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question the angle of the trajectory of a bullet that purportedly
struck Kennedy behind the ear.
It is the responsibility of crime scene experts to discern
and explain what happened and how a crime was committed
by examining the scene and other evidence. Law enforcement
detectives are responsible for finding out who committed the
crime and, if possible, why. Ordinarily, the crime scene recon
structionist has little interest in motives or things the nature of
which could lead to conspiracy theories. I did not venture into
those realms in my examination of the evidence supporting
Hunt’s hypothesis. I merely confirmed that he is correct.
While at it, I confirmed that the bloodstains he asked me
to look at were indeed 90-degree passive drops. The fact that
they were 90-degree drops meant, if the blood was Robert
Kennedy’s, that he had to be standing directly above where the
drops fell. If he were standing there, the shot would likely have
dropped him instantly, and his head would have more likely
landed where Hunt put it than where Noguchi/Wolfer had it.
Likelihood is not proof. It merely adds weight to the proof that
Hunt had found.
A Second Proof
Out of an abundance of caution, I decided to see if I could es
tablish, through independent means, the position of the body
at the scene. I found a way to do that.
Like Hunt, I built my proof on the evidence apparent in the
photographs taken while Kennedy lay on the floor and after his
body was removed. I did not explore any hypothetical political
reasons that might explain the “why” of the incongruity in the
Noguchi/Wolfer reconstruction. I concentrated on the physical
structure of the scene.
I reviewed the photographs of Kennedy on the floor. In
one photograph, there were frames just beyond Kennedy’s out
stretched right arm. Two men stood between Kennedy’s head
and the partition wall above it—indicating at least a few feet
of space. I looked for other pictures of the frames to establish
a reference point.
I found a photograph (Figure 1) taken from in front of the
frames at floor level, which was what I was looking for. There
is an X in a circle in the approximate position of Kennedy’s
head. (There are other circled X’s, but they are irrelevant to the
calculations I was trying to establish.)
There are a series of wooden support frames constructed
of 2 3 4 boards beneath the ovens lining the wall to Kennedy’s
right. I numbered the frames beginning at the white stucco
partition a few feet above Kennedy’s head. The circled X was in
front of the second frame. The frames have visible cross struts
inside. The first frame had a cross strut that sloped upward
from the wall to the second frame, which had a cross strut that

clear he was standing in front of frame two. The upward-sloping
strut of frame three can be seen behind the lower back of the
man talking to Kennedy. This photograph confirms what the
other photographs had already confirmed.
The concrete seams upon which Hunt relies are in front of
the second frame, thereby putting Kennedy’s head perpendicular
to the second frame and his outstretched right arm on the seam
perpendicular to the third frame. We arrived at the same loca
tion by two different means.
Hunt draws conclusions about the Noguchi/Wolfer error
and questions whether or not it was truly an error at all. For
the latter question, he relies on evidence that I did not have and
from which I have drawn no inferences or conclusions.
Figure 2. The uncircled and misplaced second X. Notice the
intersection of seams—inches behind the right heel of the man
facing away.
sloped downward from the first to the third frame. The third
frame had a cross strut that sloped upward from the second to
the fourth frame and so on down the line.
Yet in another photograph (Figure 2) taken the day that
Dr. Noguchi was at the scene, the circled X had been washed
away and an un-circled X had been marked closer to the frame
gutter and closer to the partition wall. This photograph does not
depict the position of Kennedy’s head the same as the one with
the circled X. If Kennedy were in the position depicted in this
photograph, his arm could not have been outstretched, there
would be no room for a person to stand between him and the
ovens, and there would have been less space above him than is
shown in the picture of a dying Kennedy. Two men could not
have stood in that space with two feet or so between them. The
person who drew the second X did not correctly record where
the first X had been.
When Noguchi and Wolfer performed their crime scene
examination, they calculated the position of Kennedy from
bullet trajectories in the ceiling tiles and moved the X to a third
location in front of the first frame, very close to the partition
wall. There would have been no room for two men to stand with
space between them in that small space as is obvious in Figure
3. The seams of the concrete can be seen in this same picture.
Kennedy’s head was at least a few feet or more from where
Noguchi and Wolfer said it was. Yet, according to Hunt, this is
the reconstruction that none of the prosecutors or detectives
noticed was wrong.
There is another photograph, not available, that showed
Kennedy on the floor and a man leaning over talking to him.
Another man stands behind him, and the frame behind that
second man had a downward-sloping strut, which could only
have been frame two. The frame to the man’s right—that is, to
wards Kennedy’s feet—had an upward-sloping strut, making it

My Conclusions
It is likely that Noguchi and Wolfer knew that their calculations
were based on a questionable reconstruction. Their reconstruc
tion does not fit the facts. That is clear and must have been to
them as well. If Hunt is right, either they didn’t recognize their
error, or chose to proceed without correcting or mentioning
it.
Regardless of whether it was a mistake or a cover-up, the
error in the positioning of the body of Robert Kennedy in the
crime scene reconstruction is forensically embarrassing. I find
it impossible to believe that the dozens of law enforcement per
sonnel, prosecutors, and expert witnesses who studied the crime

Figure 3. Arrow points to the position where Noguchi and
Wolfer wrongly concluded Kennedy’s head was positioned.
The concrete seams where it actually was are clear in this
photograph.
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scene and thoroughly perused the documents and photographs
could have failed to catch the obvious for so long. I have not
reviewed the literature on the assassination, but if Hunt is truly
the first to notice the glaring anomaly, then I commend him for
doing so, and I am honored to be able to affirm his findings and
to confirm them by an independent methodology.
Based on my examination of the photographic and docu
mentary evidence I was sent—and confirming the blood spots
on the floor near the table as Kennedy’s—the evidence shows the
position of the body. It would be reasonable to assume Kennedy
raised his arm in front of his face and leaned away in reflex
reaction to the shots being fired at him. That position would
have made it possible for the shots to enter his armpit and to
strike the back of his head, which is what the bullet trajectories
through his body indicate. It would also be consistent for his
body to have fallen where Hunt has concluded it fell, and for
his head to be in the position shown herein.
Afterthoughts
I have to admit that it sends a bit of a chill down my spine to
think that Hunt was the first to expose this egregious error. He
could not possibly be the first to know about it.
Does any of this tend to exonerate Sirhan Sirhan? Definitely
not. He was there firing at Kennedy, a leading presidential
candidate, with the intention of killing him. Sirhan is where
he should be, regardless of whether he hit Kennedy or not.
Nevertheless, I do not know if he did hit Kennedy or missed.
Apparently, not even Noguchi ventured that conclusion. I’ll

read Hunt’s book when it comes out to see if he can convince
me one way or the other.
Louis Akin, an associate editor of Texas Inves
tigator magazine, is a licensed investigator with
27 years of experience. Louis designed and engi
neered the On Scene Blood Spatter Calculator
software that automates recording and calculating
blood spatter and authored the Field Manual for the
Interpretation of Blood Spatter.

Summary of minutes from the TCDLEI
Quarterly Meeting held on March 8, 2008,
in New Orleans, LA
Matters before the board:
	Purchase of new AV equipment and sales of
merchandise
	Designation of purpose for Fellows/Super
fellows funds
	Renovation of home office and sale of old
home office
	Approval of scholarships for members to
attend Rusty Duncan
	Approval of stipend for Alex Stalcup (speaker at
forensics seminar)
	Conflict of Interest statement

TCDLA New Members
Expert Member
Larry Renner, Santa Fe
Public Defender Members
Matthew D. Seymour, Dallas
Jake Wedemeyer, Eagle Pass
Regular Members
Martha N. Akers, Weatherford
Juan M. Aldape, Houston
Julia H. Bella, Wichita Falls
Robert W. Bland, Gonzales
David Scott Borger, Austin
Wil Boutte’, Houston
Jerry Cole Brooks, Houston
Jennifer Lee Carpenter, Houston
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Wilvin J. Carter, Missouri City
Kendric Ceaser, Houston
Sergio Coronado, El Paso
Cornell Curtis, Vernon
William M. Denton, Victoria
Guy J. Grey, Jr., Kerrville
Ray V. Gutierrez, El Paso
Juan J. Hinojosa, McAllen
Austin Jackson, Pflugerville
Andrew Jee, Dallas
J. Vernon Johnson, Jr., Dallas
Dennis P. Jones, Kaufman
Russell J. Jordan, Laredo
Dustin S. King, Houston
Eric Stephen LaFleur, Richardson
Randal Lee, Texarkana

Angela Loder, El Paso
Sostenes G. Mireles II, del Rio
Albert A. Pena, Corpus Christi
Alberto Ramon, Eagle Pass
Andre Raythel Roper, Houston
Felix Saldivar, Jr., El Paso
Neil Siegel, El Paso
Nicole A. Thibault, Grand Prairie
Rodney Townsend, Orange
Michael F. Westbrook, Houston
Nicholas R. Westbrook, Houston
Nina Sanchez Willis, Llano
Student Member
Jennifer M. Ebrom, New Braunfels

Enhancement Count Checklist
by Greg Velasquez, El Paso Public Defender’s Office
First Enhancement Paragraph:
Cause number alleged in indictment: ____________________________________________________________________
Cause number in pen-packet indictment: _________________________________________________________________
Number of district court and county alleged in indictment: __________________________________________________
Number of district court and county alleged in pen-packet: _________________________________________________
Offense alleged in pen-packet: _________________________________________________________________________
Date of offense alleged in indictment: ___________________________________________________________________
   Judgment date: ___________________________________________________________________________________
   Sentence date: ___________________________________________________________________________________
Revocation of probation date: __________________________________________________________________________
Mandate date: _______________________________________________________________________________________
Johnson v. State, 784 S.W.2d 413 (Tex.Crim.App.1990); Jones v. State. 711 S.W.2d 634 (Tex.Crim.App.
1986); Carter v. State, 510 S.W.2d 323 (Tex.Crim.App. 1974) hold the mandate date is the date the con
viction becomes final.
Name of lawyer: _____________________________________________________________________________________
Jury waiver:
Notice of Appeal:
Extraneous offenses: __________________________________________________________________________________
Second Enhancement Paragraph
Date of conviction in first enhancement court: ____________________________________________________________
Date of offense in second enhancement paragraph: ________________________________________________________
Tex. Penal Code 12.42(d); Kessler v. State, 514 S.W.2d 260 (Tex.Crim.App.—1974); Gardner v. State,
552 S.W.2d 809 (Tex.Crim.App.—1977); Guiterrez v. State, 555 S.W.2d 457 (Tex.Crim.App.—1977)
hold the date of second offense must be proven; that the date of second offense must be after the
first conviction became final.
Klasing v. State, 738 S.W.2d 648 (Tex.Crim.App.—1987) holds if the state relies upon the indictment
to prove the date of the second offense and the jury is assessing punishment, the state must intro
duce some evidence the jury was utilizing the statute of limitations in calculating the date of the
offense.
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SUPREME COURT
Opinions
Cert. to 10th Circuit—Reversed (470 F. 3d 964)
DUI conviction does not trigger 15-year mandatory sentence for a violent felony under
ACCA
Begay v. United States, __U.S.__, 128 S. Ct. 1581, 170 L. Ed. 2d 490 (2008)
Begay was convicted of being a felon in possession of a firearm. The trial court concluded that
his past driving under the influence (DUI) convictions, which after the third conviction in New Mex
ico become felonies, triggered the 15-year mandatory minimum sentence under the Armed Career
Criminal Act (ACCA) because a DUI is a violent felony that presents a serious risk of physical injury.
Begay argued that a DUI is not a violent felony under the ACCA, but the 10th Circuit rejected this
argument. The Supreme Court held that while a DUI presents a serious risk of physical injury to
another, it falls outside of the scope of clause (ii) of the ACCA. The ACCA defines “violent felony”
as “burglary, arson, or extortion, involves the use of explosives, or otherwise involves conduct that
presents a serious potential risk of physical injury to another.” Court looked to Congressional intent
and found the ACCA was intended to apply to crimes roughly similar in kind and in degree of risk to
those listed under clause (ii). Court found that crimes under clause (ii) involve purposeful, violent,
and aggressive conduct, whereas DUI is a strict liability crime that does not require criminal intent.
Further, crimes under clause (ii) are associated with possibility of repeat violent, aggressive, and pur
poseful “armed career criminal” behavior, and a DUI does not present this risk.
Cert. to 4th Circuit—Affirmed (478 F. 3d 658)
Misdemeanor state drug offense is a felony drug offense under §841 (b)(1)(A)
Burgess v. United States, __U.S.__, 128 S. Ct. 1572, 170 L. Ed. 2d 478 (2008)
Burgess pled guilty to conspiracy to possess cocaine base. He had one prior cocaine possession
conviction that carried a maximum sentence of two years but was classified as a misdemeanor under
state law. The Controlled Substances Act doubles mandatory minimum sentences for federal drug
crimes, committed under 21 U.S.C. §841 (b)(1)(A) for defendants with a prior “felony drug of
fense” conviction. Burgess argued in federal district court that the term “felony,” as defined by §802
(13), does not warrant an enhanced sentence unless it is both classified as a felony under the law of
the punishing jurisdiction and is punishable by more than one year of imprisonment. Both federal
district and appellate courts held that §802 (44) controls the meaning of “felony drug offense” un
der §841(b)(1)(A). Supreme Court held that because the term “felony drug offense” in §841 (b)(1)
(A) is defined exclusively by §802 (44) and does not incorporate §802 (13)’s definition of “felony,”
a state drug offense punishable by more than one year qualifies as a “felony drug offense,” even

if state law classifies the offense as a misdemeanor. In so rul
ing, the Supreme Court reasoned that Congress used “felony
drug offense” as a term of art in the Controlled Substances
Act, defining it under §802 (44) with no reference to §802(13).
Additionally, “felony” is commonly defined to mean a crime
punishable by imprisonment for more than one year. Finally,
Supremes refused to apply the rule of lenity, finding instead
that Congress had expressly and unambiguously defined “fel
ony drug offense.”
Cert. to Supreme Court of Kentucky—Affirmed (217 S.
W. 3d 207)
Killing capital murderers with three drug lethal injection
is OK, even if it sometimes causes pain
Baze v. Rees, __U.S.__, 128 S. Ct. 1520, 170 L. Ed. 2d
420 (2008)
The issue in this case is whether the three-drug lethal in
jection procedure used by Kentucky is a violation of the 8th
Amendment when there is an alternative method available.
Execution inherently involves pain, but the method used must
avoid “substantial” or “objectively intolerable” risk of severe
pain. The 8th Amendment’s prohibition against “cruel and
unusual punishment” protects against execution where pain is
inflicted for its own sake. Petitioners conceded that when Ken
tucky procedures are followed, the procedure is humane and
constitutional, but argue that extreme pain occurs when the
procedures are not followed. Court held the three-drug lethal
injection procedure does not suggest cruelty or a “substantial
risk of serious harm.” While the best method of execution
should be left to legislative processes, if an alternative method
of execution was presented that was feasible, readily imple
mented, and significantly reduced a substantial risk of severe
pain, the choice not to use it would be a violation of the 8th
Amendment. However, Petitioner failed to meet its burden of
proving the existence of these alternatives. Further, the Court
held that lethal injection is not objectionably intolerable be
cause it is widely tolerated and is used by the federal govern
ment and other states. Kentucky has protocols to minimize the
risk of errors and to correct errors that do occur. Petitioners
failed to show that their proposed method was more humane,
and therefore, Court left the issue to the state legislative pro
cess.
Cert. to Virginia Supreme Court—Reversed
Search incident to offense “non-arrestable” under state
law did not violate 4th Amendment
Virginia v. Moore, __U.S.__, 128 S. Ct. 1598, 170 L. Ed.
2d 559 (2008)
Moore was arrested for driving with a suspended license.
Upon a search incident to arrest, police found 16 grams of
crack cocaine in his vehicle. Moore filed a pretrial motion to
suppress the evidence discovered during the search, claim

ing the search violated his Fourth Amendment rights. Under
Virginia law, driving without a license is generally not an ar
restable offense. Moore argued that because state law only au
thorized police to issue him a citation, the search of his vehi
cle was incident to citation, which is not allowed under the
Fourth Amendment. The trial court denied Moore’s motion
and he was convicted after a bench trial. The Virginia Supreme
Court eventually reversed the conviction, adopting Moore’s
reasoning that the Fourth Amendment does not permit search
incident to a citation. The Supreme Court reversed, upholding
the conviction and holding that a search incident to an arrest
based on probable cause does not violate the Fourth Amend
ment, even though Virginia state law prohibited the arrest. The
Court determined that the founders did not intend the Fourth
Amendment to incorporate state arrest rules. Balancing the
invasion of Moore’s privacy with the promotion of legitimate
governmental interests, the Court held Moore’s arrest was
constitutionally reasonable because the arresting officer had
probable cause.

FIFTH CIRCUIT
Cocaine delivery was not “controlled substance
offense”
United States v. Price, 516 F.3d 285 (5th Cir. 2008)
The district court committed reversible plain error in
treating defendant’s prior Texas conviction for delivery of co
caine as a “controlled substance offense” for purposes of USSG
§2K2.1 (incorporating by reference the “controlled substance
offense” definition contained in USSG §4B1.2); the crime of
delivery under Texas law can be committed by a mere offer to
sell a controlled substance, which plainly does not fall within
the definition of “controlled substance offense” (as the Fifth
Circuit previously held with respect to the essentially identi
cal term “drug trafficking offense” in USSG §2L1.2, see United
States v. Gonzales, 484 F.3d 712 (5th Cir. 2007)); moreover, un
der the circumstances presented by this case—i.e., where the
sentence actually imposed (the minimum under the incorrect
Guideline range) was eighteen months greater than the mini
mum of the correct range, the remaining requirements for
correcting the error under plain-error review were satisfied,
even though the two Guideline ranges overlapped somewhat;
the Fifth Circuit noted but did not resolve a conflict in Fifth
Circuit case law about the treatment, on plain-error review, of
Guideline application errors resulting in overlapping ranges.
Comment on post-arrest, post-Miranda silence was OK
as response to defense
United States v. Martinez-Larraga, 517 F.3d 258 (5th Cir.
2008)
The government’s brief reference, in the rebuttal por
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tion of its closing argument, to defendants’ post-arrest, postMiranda warnings silence did not violate due process under
the doctrine of Doyle v. Ohio, 426 U.S. 610 (1976); it was a fair
response to defense counsel’s argument: The prosecutor sim
ply explained why there were no statements from the defen
dants, the absence of which defense counsel had alluded to;
the government’s argument did not assert that the jury should
infer defendants’ guilt directly from their post-arrest silence;
although the Fifth Circuit was more troubled about the prose
cutor’s comment that the defendants had “basically lawyered
up,” any error in this regard was harmless beyond a reasonable
doubt under the circumstances of this case; finally, the prose
cutor did not improperly bolster, in closing argument, the tes
timony of the government agents.
Searches of garage were justified as protective sweep,
and by consent of owners
United States v. Mata, 517 F.3d 279 (5th Cir. 2008)
District court did not err in upholding the warrant
less protective search conducted of defendant’s commercial
garage; the search was not justifiable as a search incident to
arrest or a search of immediately adjoining areas to prevent
surprise attacks (neither of which requires any quantum of
particularized suspicion); however, the protective search did
pass muster under the third variation of protective searches,
namely, protective sweeps conducted of larger areas where the
police have articulable facts plus rational inferences that allow
a reasonable officer to suspect that an individual dangerous to
the officers is within the area to be searched; the police did not
manufacture the exigent circumstances that justified their en
try without a warrant; furthermore, the district court did not
err in holding that a more comprehensive search of the garage
was justified by defendant’s and his wife’s consent. (Judge Jolly
concurred in the judgment only.)
Psychotherapist-patient “privileged” statements were
not confidential, thus not excludable
United States v. Auster, 517 F.3d 312 (5th Cir. 2008)
District court reversibly erred in ruling inadmissible, un
der the psychotherapist-patient privilege, defendant’s state
ments, made to his psychotherapist, in which he threatened the
managers of his workers compensation insurance claim and
others; under Jaffee v. Redmond, 518 U.S. 1 (1996), the federal
psychotherapist-patient privilege applies only to confidential
communications made to licensed psychiatrists and psychol
ogists; here, however, defendant had no reasonable basis to
conclude that his statements would be confidential, because
he was repeatedly informed by his therapists that they had a
legal duty to warn the potential victims of the violent threats;
in so holding, the Fifth Circuit disagreed with the holdings of
the Ninth Circuit in United States v. Chase, 340 F.3d 978 (9th
Cir. 2003) (en banc), and the Sixth Circuit in United States v.
Hayes, 227 F.3d 578 (6th Cir. 2000), both of which held that
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such statements, though made without a reasonable expecta
tion of confidentiality, are nonetheless privileged; accordingly,
the Fifth Circuit reversed the district court’s ruling excluding
that evidence and remanded for further proceedings.
Court correctly vacated conviction based on erroneous
jury instructions
United States v. Howard, 517 F.3d 731 (5th Cir. 2008)
District court did not err in vacating defendant’s convic
tion for falsifying books and records and granting a new trial;
based on the instructions given to the jury, the jury could have
convicted the defendant on the basis of the “honest services”
legal theory later discredited by the Fifth Circuit’s decision in
United States v. Brown, 459 F.3d 509 (5th Cir. 2006); under
Yates v. United States, 354 U.S. 298 (1957), it is well settled that
convictions must be vacated where it is unclear whether the
convictions rested on legally valid or invalid bases.
Collateral estoppel did not bar retrial of mistried counts
United States v. Yeager, 521 F.3d 367 (5th Cir. 2008)
In fraud/insider trading/money laundering prosecution,
reprosecution of defendants was not barred by the collateral
estoppel strand of the Fifth Amendment’s protection against
double jeopardy; in order to invoke protection under the col
lateral estoppel doctrine, defendants have the burden of show
ing that one of the facts necessarily determined in the former
trial is an essential element of the offense sought to be prose
cuted in the second trial; here, as to two of the three defendants
under consideration, the acquittals did not necessarily repre
sent a favorable factual finding precluding prosecution on the
mistried counts; as to the third defendant, looking only at the
acquitted counts, it appeared that collateral estoppel would
indeed bar reprosecution; however, Fifth Circuit precedent
requires the court to weigh mistried counts as well as counts
resulting in acquittal; in other words, collateral estoppel does
not apply if the uncertainty raised by the mistried counts pre
cludes a defendant from meeting his burden of showing the
jury necessarily determined, in his favor, the issue he seeks to
foreclose; accordingly, collateral estoppel did not bar the re
trial of any of the three defendants.
Evidence suppressed was merely cumulative, therefore
no Brady violation
United States v. Miller, 520 F.3d 504 (5th Cir. 2008)
(1) Assuming arguendo that the indictment charging de
fendant with tax evasion under 26 U.S.C. §7201 was duplici
tous, the principal danger of duplicity—i.e., the danger of a
nonunanimous jury verdict—was avoided by the jury instruc
tions given by the district court, which required the jury to
unanimously find exactly what the defendant said the govern
ment had to prove.
(2) Government did not violate the disclosure require
ments of Brady v. Maryland by failing to turn over (1) a letter

by the U.S. Trustee in Montana referring a key government
witness for prosecution, or (2) business records gathered in
connection with the subject matter of that referral; assuming
these were “suppressed” for purposes of Brady, the evidence
was cumulative and would have had only slight impeachment
value, and certainly was not material in light of a substantial
body of evidence left unscathed by the undisclosed evidence.
Stacking not-yet-imposed sentence was plain error
United States v. Quintana-Gomez, 521 F.3d 495 (5th Cir.
2008)
Federal district courts do not have the authority to or
der that their sentences run consecutively to not-yet-imposed
sentences from other federal courts; the Fifth Circuit distin
guished its decision in United States v. Brown, 920 F.2d 1212,
1216 (5th Cir. 1991), which held that a federal court may en
ter such an order with respect to a not-yet-imposed state sen
tence; although the Northern District of Texas federal court
thus erred in ordering its sentence to run consecutively to a
not-yet-imposed federal sentence in the Southern District of
Texas, that error was not “plain” so as to warrant correction on
plain-error review; accordingly, the Fifth Circuit affirmed the
judgment under consideration but noted that the consecutive
portion of the judgment “is without effect and may be disre
garded by the Federal Bureau of Prisons in light of this hold
ing.”
Case remanded so district court could impose the correct amount of restitution
United States v. Nolen, 523 F.3d 331 (5th Cir. 2008)
Fifth Circuit acknowledged that, in originally reversing
the restitution order of the district court, see United States v.
Nolen, 472 F.3d 362 (5th Cir. 2006), it had been “overbroad
and imprecise”; the Fifth Circuit did not, as the district court
believed, intend to prevent the district court from ordering
restitution as a condition of supervised release; accordingly,
the Fifth Circuit remanded for the district court to determine
whether to impose restitution as a condition of supervised re
lease, and if so, in what amount.
Judicial confession may be used to determine enhancement under federal law
United States v. Garcia-Arellano, __F.3d__, 2008 WL
771709 (5th Cir. No. 06-11276, Mar. 25, 2008)
A written judicial confession accompanying a guilty plea
under Texas law is a document that may, under Shepard v.
United States, 544 U.S. 13 (2005), be used to determine whether
an offense qualifies for sentencing enhancement under the
categorical/modified categorical method of Taylor v. United
States, 495 U.S. 575 (1990); in this case, defendant’s written
judicial confession established that his prior Texas conviction
for delivery of a controlled substance was a “drug trafficking
offense” for purposes of USSG §2L1.2, because, in it, the de

fendant admitted that he had committed the offense exactly as
alleged in the indictment—which charged him with actually
transferring and constructively transferring a controlled sub
stance (qualifying) in addition to offering to sell a controlled
substance (non-qualifying).

COURT OF CRIMINAL APPEALS
State Prosecuting Attorney’s PDR from Brazoria
County—Affirmed
Proper remedy for unlawful stacking order is reformation
of judgment, not remand for new sentence
Beedy v. State, __S.W.3d__ (Tex.Crim.App. Nos.
1224/1225-06, 4/2/08)
Appellant entered open pleas of guilty to 2 counts of in
decency. He received 12 years confinement on the first count
and ten years deferred on the second, which was improperly
stacked onto the first. The stacking order was unlawful because
deferred is not a “conviction” for purposes of the statutes au
thorizing cumulation, Tex. Penal Code §3.03(c) and Tex.Code
Crim.Proc. Art. 42.08(a). Relying on established CCA prece
dent, COA reformed the sentence to delete the cumulation or
der, rejecting the state’s argument that the case should be re
manded for a new punishment hearing on Count Two. Beedy
v. State, 194 S.W.3d 595, 602 (Tex. App.—Houston [1st Dist.]
2006). On the SPA’s PDR, CCA now also rejects this argument:
“[W]hen a trial judge unlawfully enters a cumulation order
in a case that did not involve a negotiated plea agreement, the
appellate court, according to our precedent, will reform the
judgment by deleting the order.” Specific arguments rejected
include:
• deletion of an improper cumulation order penalizes the
trial judge for making a mistake and strips the trial court
of its discretion to fashion a punishment that approximates,
as closely as possible, the punishment that was originally
intended;
• by deleting the improper cumulation order COA decreased
the trial court’s oversight of Appellant by ten years, as the
court may have chosen a different punishment if he had
known that cumulation was improper;
• if count 2 were remanded for reassessment of punishment,
the trial court will have to find Appellant guilty before
assessing punishment, thus, SPA suggests the court may
decide to place him on community supervision after ad
judicating him guilty and probating his sentence.
CCA finds none of these arguments persuasive. What the
analysis boils down to is that an unlawful cumulation order
does not amount to “reversible error” under Article 44.29, and
therefore, a remand for resentencing is not authorized. Judg
ment is therefore affirmed.
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Appellant’s PDR from Fort Bend County—PDR Refused
Rule 50 opinion is rendered void if untimely
Miller v. State, __S.W.3d__ (Tex.Crim.App. No. 168-08,
4/2/08)
After Appellant’s conviction was affirmed, COA withdrew
its opinion upon receipt of his PDR. However, the substituted
opinion, again affirming the conviction, was untimely under
TRAP 50, as it was handed down more than 30 days after the
PDR was filed. Therefore, the original opinion is reinstated,
and Appellant’s PDR is summarily refused.
Appellant’s PDR from Dallas County—Reversed &
remanded
Case remanded to determine whether erroneous instruction was egregiously harmful
Alberty v. State, __S.W.3d__ (Tex.Crim.App. Nos.
0822-07 & 0823-07, 4/9/08)
In this agg sex assault of a child case, Appellant com
plained of jury-charge error. However, COA construed his
complaint as a jurisdictional question and held that because
Appellant did not file a motion required by Tex.Code Crim.
Proc. Art. 4.18, claiming the juvenile court had exclusive juris
diction and the criminal district court lacked jurisdiction, he
could not complain on appeal that the trial court lacked ju
risdiction. CCA disagrees. Art. 4.18, by its plain language, ap
plies only if jurisdiction is “exclusively in the juvenile court.”
The record indisputably shows that the evidence supported
jurisdiction in both the juvenile and district courts, thus juris
diction in the juvenile court was not exclusive. Because the dis
trict court also had jurisdiction, art. 4.18 does not apply, and
Appellant was not bound to file any motion in regard to the
earlier assaults. And CCA notes that Appellant never contested
jurisdiction, but rather that the jury charge permitted the jury
to convict appellant of offenses committed before his seven
teenth birthday. COA erred in holding that Appellant waived
his complaint. Judgment is reversed and case is remanded for
consideration of whether the jury charge was erroneous be
cause it did not limit the “on or about” language in regard to
the statute of limitations to any date prior to the date of the
filing of the indictment, August 27, 2003, and on or after Ap
pellant’s 17th birthday on July 7, 2003, thus permitting the
jury to convict him on the basis of testimony about numerous
offenses alleged to have been committed while Appellant was a
juvenile. If the instruction is found to be erroneous, COA shall
then consider whether Appellant was harmed by that error. Al
manza v. State, 724 S.W.2d 805 (Tex. Crim. App. 1986).
State’s PDR—Affirmed
COA correctly reversed/rendered acquittal where LIO
was not authorized or asked for.
Haynes v. State, __S.W.3d__ (Tex.Crim.App. No.
1923-06, 4/30/08)
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COA cannot reform the trial court’s judgment to reflect
a conviction for an unrequested lesser-included offense not
submitted to the jury, when the appellate court decides that
the evidence is insufficient to support the jury’s guilty verdict
for the greater offense but is sufficient to support a convic
tion for the lesser-included offense, unless one party requested
the instruction. CCA adopts the plurality opinion in Collier v.
State, 999 S.W.2d 779, 780 (Tex.Crim.App. 1999) (COA may
reform judgment to reflect conviction of LIO only if (1) COA
finds evidence insufficient to support conviction of charged
offense but sufficient to support conviction of LIO and (2) ei
ther jury was instructed on LIO—at request of a party or by
trial court sua sponte—or one of the parties asked for but was
denied such an instruction) and rejects state’s contention that
Collier has no precedential value. Here COA decided that the
evidence was insufficient to support Appellant’s conviction for
the charged offense of aggravated assault family violence, be
cause the evidence does not support an elemental finding that
the more recent assault victim was a member of appellant’s
household at the time of the assault. The jury was not in
structed on the LIO and neither party had requested it. Judg
ment reversing conviction and rendering acquittal is therefore
affirmed.
Appellant’s PDR from Hidalgo County—Reversed
Art. 11.072 §8 plainly regulates an applicant’s right to
appeal.
Villaneuva v. State, __S.W.3d__ (Tex.Crim.App. No.
1836-06, 4/30/08)
COA dismissed Appellant’s appeal of the trial court’s de
nial of his 11.072 writ application for lack of jurisdiction. Two
issues were granted: whether COA has jurisdiction to enter
tain the appeal and whether COA rendered judgment on the
correct order (trial court issued two orders denying relief).
CCA holds COA has jurisdiction to hear the appeal. The rule
discussed in Ex Parte Hargett 819 S.W.2d 866 (Tex. Crim. App.
1991)—to the extent that it applies to an appeal from the dis
posal of an 11.072 application for a writ of habeas corpus filed
by a person on community supervision or who has completed
a term of community supervision—has been superceded by
§§4 and 8 of Article 11.072. Therefore, appealability of an ap
plication for writ of habeas corpus filed under Article 11.072
following a disposition by the district court is controlled by §8
of Article 11.072. When dismissing the appeal, COA did not
apply §8 of Article 11.072, even though it recognized that Ap
pellant’s application for a writ of habeas corpus was filed pur
suant to Article 11.072. Instead, COA relied solely on the rule
addressing the right to appellate review that was examined in
Hargett. Therefore, case is remanded so the COA can address
the merits of the appeal. In doing so, COA shall consider the
plain language of Article 11.072, §8. Applicant’s claim relating
to the propriety of COA’s decision to render judgment on the

trial judge’s first order, entered on December 27, 2005, denying
relief, is dismissed as improvidently granted. CCA says it can
not discern from the record which order COA considered in
making its decision. Any issue regarding which order is prop
erly before COA should be raised on remand.
Appellant’s PDR from Bexar County—Affirmed
DVD recording of Appellant’s phone conversation was
not interception of wire communication.
Moseley v. State, __S.W.3d__ (Tex.Crim.App. No.
479-07, 4/30/08)
After Appellant was arrested for murder, cops recorded on
DVD his telephone conversations in the interview room, dur
ing which he admitted the offense and elicited help in creat
ing an alibi. COA rejected Appellant’s complaint the DVD was
made illegally because it constituted an interception of a wire
communication, in violation of Tex. Penal Code §16.02, and
that the conversations were therefore inadmissible under Tex.
Code Crim. Proc. art. 18.20, §2(a)(1). CCA holds that words
spoken into a telephone receiver that can also be heard in the
area surrounding the speaker without electronic assistance are
not “wire communications” as defined in Article 18.20, §1(1).
Any recording of those words merely memorializes what could
be seen and heard in the interview room. Here, the record does
not support a finding that there was any recording made by
tapping into the telephone wires. The record does show that
the only recorded communication offered into evidence was
the Appellant’s half of a telephone conversation—a commu
nication that was transmitted over a telephone line, but also
“escaped into the area surrounding” Appellant and could “be
overheard without resort to interception of it over the wire.”
COA did not err in determining that Appellant’s telephone
conversations were not wire communications; the evidence
offered, the DVD, “was merely a recording of appellant’s side
of the conversation” and did not intercept any portion of the
wire communication. Judgment is therefore affirmed.

Mandamus Opinion
Writ Application from Williamson County—Relief
Denied
Appointed counsel must move to withdraw after filing
Anders brief
In re Schulman, __S.W.3d__ (Tex.Crim.App. No. 75,911,
4/30/08)
Relator defense attorney filed an Anders brief, but then
refused to withdraw from the appeal, as required by CCA pre
cedent. Relator argued that while counsel for the defense may
file an Anders brief, he is not obligated to simultaneously file a
motion to withdraw from representation. CCA says this ratio
nale is backwards. Under both Supreme Court and Texas pre

cedent, when counsel files a motion to withdraw because he
believes the appeal is frivolous, he may simultaneously file an
Anders brief. An Anders brief may not be filed without a mo
tion to withdraw, as the sole purpose of an Anders brief is to
explain and support the motion to withdraw. COA did not err,
much less violate a ministerial duty. Relief is therefore denied
on this application for a writ of mandamus.

Death Penalty Opinion
Direct Appeal from Harris County—Affirmed
Fuller v. State, __S.W.3d__ (Tex.Crim.App. No. 74,980,
4/30/08)
Facts: Appellant got mad at his neighbors (a family of 4
with whom he had been feuding) and shot them after they
had filed terroristic threat charges against him for telling
them “Happy New Year, I’m going to kill you.” The parents
were killed. Their son suffered gunshot wounds but survived.
He could not find the daughter, who called 911, then played
“dead” until her grandparents arrived. Shortly after the shoot
ings, Appellant surrendered himself. He pled guilty to capital
murder, and the jury sentenced him to death at conclusion of
the penalty phase.
Rejected Issues:
(1) Trial court lacked authority to impose the death sentence in
the absence of a jury verdict form finding him guilty, and
therefore violated Texas Code of Criminal Procedure Article
1.13, the Due Process Clause of the Fourteenth Amend
ment, and the Sixth Amendment right to an impartial jury.
A verdict on the guilt of a person who pleads guilty is not
necessary, even in a capital case.
(2) Trial court’s failure to require that the jury sign a verdict
form finding him guilty of capital murder does not violate
the Due Process Clause of the federal constitution. Supreme
Court has long held that a plea of guilty substitutes for a
jury verdict of guilt.
(3) Trial court did not violate Due Process Clause of the Four
teenth Amendment, the Fifth Amendment, and Article
46B.004 by failing to sua sponte order that Appellant be
evaluated to determine whether he was competent to
stand trial. Evidence of incompetency: counsel’s opening
statement regarding Appellant’s possible mental illness, his
refusal to provide the court with a reason for his guilty plea,
his refusal to submit to an MRI examination of his brain,
his withdrawal to his jail bunk in the days before trial, his
long history of drug and alcohol abuse, and his bizarre
behavior during the three months before his arrest. None
of this evidence, however, was sufficient by itself or taken
together to create a bona fide doubt as to Appellant’s ability
to consult with his attorneys with a reasonable degree of
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(4)
(5)

(6)

(7)
(8)

rational understanding or as to his rational as well as factual
understanding of the proceedings against him.
There was sufficient evidence in the record to show that
Appellant’s guilty plea was voluntary.
Videotaped interview was not inadmissible because Appel
lant was drunk during the interrogation and cops did not
tell him that an attorney had contacted them and requested
that Appellant not be questioned.
Facts of the offense along with testimony of an expert was
sufficient evidence to support future dangerousness special
issue.
Motion in limine did not preserve complaints regarding
state’s expert’s qualifications.
Texas death penalty scheme is not unconstitutional.

PDRs Granted
Grants from 4/11/08
07-1634 Crumpton, Lindsey, Appellant’s PDR from
Dallas County; Criminally Negligent Homicide
1. The Court of Appeals erred in upholding the trial
court’s entry of an affirmative finding of a deadly weapon in
the judgment because petitioner was convicted of a lesser in
cluded offense and the application paragraph of the charge
did not refer to a deadly weapon, the jury was not asked to
make an affirmative finding, and an automobile is not a deadly
weapon per se.
2. The Court of Appeals erred in affirming the assessment
of petitioner’s punishment within the range for a third-degree
felony because petitioner was convicted of a state jail felony
and the trial court improperly enhanced the punishment
range to a third-degree felony based on a finding, never made,
that petitioner used a deadly weapon in the commission of the
offense.
08-0198 Saavedra, Jose Carmon, State’s PDR from
Dallas County; Aggravated Sexual Assault
If a translator is a mere language-conduit, or agent, for the
speaker, should the statements of the translator be regarded as
the statements of the speaker themselves without creating an
additional layer of hearsay?

Grants from 4/28/08
08-0094 Sanchez, Steven, Appellant’s PDR from Harris
County; POCS
1. Is the state required to prove the numerical concen
tration of the nonnarcotic ingredient in a penalty group
four codeine mixture under Health and Safety Code Section
481.105(1) to establish that it is “in sufficient proportion to
confer” on the mixture valuable medicinal qualities other than
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those possessed by the codeine alone?
2. Did the Court of Appeals err in holding that the state
presented legally insufficient evidence that Appellant pos
sessed a penalty group four codeine mixture because the
chemist did not assign a numerical concentration to the non
narcotic ingredient despite his testimony that the syrup con
tained codeine and promethazine, the promethazine possessed
valuable medicinal qualities apart from the codeine as an antiinflammatory and a cough suppressant, and promethazine is a
dangerous drug prescribed by physicians?
08-0144 Amador, Justin, State’s PDR from Montgomery
County; DWI
1. Must an arresting officer expressly testify that a DWI
suspect “failed” the field sobriety tests or may the trial court
rationally deduce that the suspect failed the tests from the of
ficer’s testimony that the suspect was arrested for DWI on the
basis of his performance of the horizontal gaze nystagmus, the
walk and turn, and the one-leg-stand field sobriety tests?
2. What quantum of evidence is necessary to support a
trial court’s implicit finding of sufficient probable cause to ar
rest when the defendant does not challenge the field sobriety
tests during a lengthy direct examination of the arresting offi
cer, shows part of the videotaped stop but not his performance
of the field sobriety tests, and the trial court knows that the
videotape includes the field sobriety tests?
08-0239 Montoya, Belinda, State’s PDR from Nueces
County; POCS
1. What quantum of evidence is necessary for a trial court
to be required to conduct an informal inquiry on competence
under Code of Criminal Procedure 46B.004(c)?
2. Did the Thirteenth Court of Appeals improperly con
fuse evidence of impairment with evidence of incompetency,
and fail to give proper deference to the trial court’s role in dis
tinguishing between the two, when it held that:
• testimony that a defendant experienced instances of im
pairment on unspecified dates in the past and
• isolated instances of momentary hesitation or confusion
during a proceeding demonstrated that a defendant lacked a
factual and rational understanding of the proceedings, and
required the trial court to sua sponte hold a competency
hearing, even where:
		 • there was no evidence that such impairment was actually
impacting the defendant on the date of the proceeding,
		 • the defendant and her attorney both certified that she
was competent, and
		 • the defendant’s conduct demonstrated that she had a
factual and rational understanding of the proceedings?
3. Did the ruling of the Thirteenth Court of Appeals,
which abated the trial court’s judgment and remanded, pro
vide proper guidance to the trial court and the parties as to the

legal status of the trial court’s judgment after any competency
inquiry?
08-0276 Trejo, Roberto Yarit, State’s PDR from Harris
County; Aggravated Assault
1. The Court of Appeals erred in holding that an appellant
may appeal an error in the jury instructions when the appel
lant failed to make a record showing the source of the alleged
error and where the appellant himself could have invited the
error.
2. The Court of Appeals erred in holding that the trial
court lacked jurisdiction to instruct the jury on the offense of
aggravated assault.
08-0294 Watson, Frank Eugene, State’s PDR from Van
Zandt County; Intoxication Assault
The Court of Appeals erred in holding that Mr. Watson’s
punishment for the offense of failure to yield the right-of-way
did not bar his prosecution for intoxication assault because
the indictment charging the intoxication assault included, as
one of its elements, the offense of failure to yield the right-ofway, under this Court’s decision in Hall v. State.
08-0297 Ocon, Johnny Ray, State Prosecuting Attorney’s
PDR from Ector County; Aggravated Sexual Assault
1. If a juror is overheard talking on a telephone in vague
terms about his jury duty, may an appellate court assume he
is receiving an unauthorized communication from an outside
source?
2. Is it proper to presume harm from a certain category of
non-constitutional error and to place a burden on the state to
rebut that presumption?

COURT OF APPEALS
COA summaries are by Chris Cheatham of Cheatham &
Flach, PLLC, Dallas, Texas.
Tex.Penal Code §42.07(a)(7) (harassment statute) is
facially unconstitutional
Karenev v. State, __S.W.3d__ (Tex.App. No.
2-05-425-CR—Ft. Worth 4/3/08) (Congratulations to Bill
Trantham of Denton for this stunning victory.)
Appellant was convicted of sending harassing emails to
his estranged wife, and was prosecuted under the following
section of §42.07(a)(7):

abuse, torment, embarrass, or offend another.
Appellant did not raise any objections to the constitution
ality of the statute until appeal, thus COA only addressed his
“facial vagueness” complaint. COA finds “[t]his provision suf
fers the same flaws as the old statute: it employs, in the dis
junctive, a series of vague terms that are themselves susceptible
to uncertainties of meaning.” Because the statute is unconsti
tutionally vague, it is also void. Therefore, the conviction is
reversed and an acquittal is rendered. [Note: The State Prose
cuting Attorney has already filed a PDR.]
Drugs found in defendant’s vehicle and house pursuant
to execution of same search warrant cannot give rise to
two separate offenses
Fenoglio v. State, __S.W.3d__, 2008 WL 467415 (Tex.
App. No. 2-07-001-CR—Fort Worth 2008)
As stated.
Motel property considered “contraband,” and thus
subject to forfeiture, due to the criminal activities of the
patrons, even though the owner was not convicted (or
even charged) of any of the crimes alleged!
.39 Acres v. State, 247 S.W.3d 384 (Tex.App.—Texarkana
2008)
Factually sufficient evidence existed to support conclu
sion that property had become contraband by its use in crimes,
even though, as the appellate court itself states: “Forfeitures
under Chapter 59 of the Texas Code of Criminal Procedure
usually involve criminal charges brought against the person
whose property is being forfeited. That, however, is not the
case [here] with [the owner of the Dew Drop Inn]. As men
tioned before, [the owner] was never charged with any crime
and, indeed, was absent from the premises when the drug raid
occurred and the illicit drugs were found and seized. Rather,
[the owner] was the owner/landlord of the realty and was
never charged with any criminal offense in the incident.” How
ever, error waived as defendant did not complain at trial.
Trial court not required to disqualify defense counsel
due to conflict of interest arising from representation
of two DWI defendants prosecuted based on same
evidence
In re State, 249 S.W.3d 675 (Tex.App.—Tyler 2008)
(mandamus)
The primary basis for the court’s conclusion is that the
second defendant was not going to be a witness at the first de
fendant’s trial.

A person commits an offense if, with intent to harass,
annoy, alarm, abuse, torment, or embarrass another,
he: . . . (7) sends repeated electronic communications
in a manner reasonably likely to harass, annoy, alarm,
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Mistrial not mandated even though juror discovered,
during sentencing, that the defendant had driven
through his yard during police chase
Uranga v. State, 247 S.W.3d 375 (Tex.App.—Texarkana
2008)
As stated.
Multiple penetrations of victim by defendant during
same episode cannot give rise to separate offenses; and
sufficient evidence of penetration existed, despite fact
that victim testified that defendant never penetrated her
Saldana v. State, __S.W.3d__, 2008 WL 451836 (Tex.
App. No. 13-06-180-CR—Corpus Christi Feb 21, 2008)
Double jeopardy was offended where defendant sus
tained multiple convictions for his touching and penetrat
ing complainant’s vagina in the same course of conduct—for
indecency with a child, based on defendant’s touching com
plainant’s vagina with his finger, and for aggravated sexual as
sault, based on defendant’s penetrating complainant’s vagina
with his finger. In addition, sufficient evidence of penetration
was presented to support conviction for aggravated sexual as
sault, notwithstanding vast inconsistencies between victim
and outcry witness’s testimony—victim reported no penetra
tion whereas outcry witness reported penetration.
Resisting arrest statute “describes only one offense, but
identifies three different means by which it can be committed”
Clement v. State, 248 S.W.3d 791 (Tex.App.—Fort Worth
2008)
“We adopt the reasoning of the Dallas and Houston
Courts of Appeals and join these courts in holding that Penal
Code Section 38.03 describes only one offense, but identifies
three different means by which it can be committed (citations
omitted). Accordingly, we hold that the trial court did not err
by charging the jury in the disjunctive, thus enabling the jurors
to convict appellant by finding that she either resisted arrest or
resisted transport (citations omitted).”
26-year-old felony conviction deemed admissible
against defendant as impeachment evidence, under
facts presented
Grant v. State, 247 S.W.3d 360 (Tex.App.—Austin)
In trial for aggravated assault, defendant testified that he
was not a violent person and had never threatened to hurt
anyone. In so testifying, defendant opened the door for prose
cutor’s use of 26-year-old felony conviction for stabbing three
people in a bar. In the present action, defendant was accused of
breaking jaw of girlfriend, and defendant claimed self-defense;
the defendant asserted self-defense in prior action as well.
Tent in ditch beside roadway did not constitute an “obstruction” of roadway sufficient to sustain conviction
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against anti-war protestors for “Obstructing Highway or
Other Passageway”
Hardy v. State, __S.W.3d__, 2008 WL 383373 (Tex.App.
No. 10-07-00061-CR—Waco Feb 13, 2008)
As stated.
Minor victim, during medical exam, allegedly told
physician who committed the sexual assault; physician’s
hearsay testimony relaying minor’s comments was admitted under diagnosis & treatment hearsay exception
Guzman v. State, __S.W.3d__, 2008 WL 383438 (Tex.
App. No. 10-06-00315-CR—Waco Feb 13, 2008)
The identity of the alleged assailant was, surprisingly,
considered a “statement made for the purpose of medical di
agnosis or treatment and describing medical history, or past or
present symptoms, pain or sensations, or the inception or gen
eral character of the cause or external source thereof, insofar as
reasonably pertinent to diagnosis or treatment.”
Elderly defendant charged with aggravated assault
with a deadly weapon was not entitled to self-defense
instruction as matter of law
Elmore v. State, __S.W.3d__, 2008 WL 339869 (Tex.App.
No. 01-06-00933-CR—Houston [1st Dist.] Feb 07, 2008)
Self-defense instruction not available, despite elderly de
fendant’s claim that neighbor raised his hand at him and had
threatened him on prior occasions, where defendant admitted
that he carried gun with him to neighbor’s yard, that he had
had prior disagreements with neighbor about his lawn, and
that he confronted neighbor about same just before he shot
neighbor with gun.
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