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Craig Jett

A Fundamental Right? (Part 1)

I

President’s
Message

recently had the opportunity to hear United States Senator John Kerry speak when he was in
Dallas campaigning for a presidential candidate. Leading up to his remarks about the candi
date, Senator Kerry talked about the importance of exercising the right to vote and how valu
able that right is. He told us how in the 1980s he was part of an American delegation appointed
by President Reagan to observe the elections in the Philippines that eventually turned out dicta
tor Ferdinand Marcos. He observed people proudly stand in line for 12 to 14 hours in order to
vote. Senator Kerry also recently observed elections in Pakistan where there was a high turnout
despite threats—and actual violence—against voters. The senator’s point was to illustrate the
value placed on the right to vote in other countries without a history of democracy and to say
that we should value that right by exercising it. In America, the right to vote is so fundamental
that no one would seriously suggest we somehow limit that right beyond the basic qualifications to
vote. Can the same be said for other fundamental rights that we are guaranteed?
The right to a jury trial is certainly one of those fundamental rights that no one would
seriously try to undermine, is it not? The right to a jury trial is guaranteed in federal court in a
criminal prosecution by the Sixth Amendment and by the Seventh Amendment in a civil case.
The guarantees of the Sixth Amendment have been applied to state criminal prosecutions by the
14th Amendment. Duncan v. Louisiana, 391 U. S. 145 (1968). The federal right to a jury trial in
a criminal case is not without its limits. There is no federal constitutional right to a jury trial in
a criminal prosecution if the possible punishment does not exceed six months imprisonment.
Duncan v. Louisiana, supra; United States v. Nachtigal, 507 U. S. (1993); Lewis v. United States, 518
U. S. 322 (1996). Neither is there a federal constitutional right in a criminal case to have a jury
determine a sentence, except in a capital case. Certainly our lawmakers and our judges would
not advocate further limitations on this right, would they? Or have they already done so?
In United States districts courts from 1960 to 2006, the number of guilty pleas have tripled
while the number of trials have gone down from 5,110 in 1960 to 3,620 in 2006, after reaching
7,874 in 1990. (See Table 1.)1 From 1960 to 2006, the number of criminal defendants in the
United States district courts has risen from 29,355 to 80,230, and the number of acquittals
has gone down from 1,199 in 1960 to 505 (364 by jury) in 2006. (See Table 2.) In that same
time period, the ratio of guilty pleas to acquittals has gone from 20:1 in 1960 to 15:1 in 1970
and 152:1 in 2006. (See Table 3.)Where are the trials and the acquittals going? It appears that
instead of trials, there are more guilty pleas. While guilty plea rates have increased, they have
1. The tables of statistics were gathered from United States district court statistics by Scott A. Srebuick,
Esq, a lawyer from Miami, Florida. They are employed here with his permission and my gratitude.
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displaced acquittals at a higher rate than trial convictions.2 Why
is that? Is the government doing a better job of investigating
and charging so that fewer bad cases are indicted or more bad
cases are dismissed? Have the politics of lawmaking and judicial
appointment of the last 30 years resulted in a system that favors
the prosecution and discourages jury trials?
Table 1
U.S. District Courts—Terminated Cases
Guilty Pleas vs. Trials, 1960–2006
1960
1970
1980
1990
2000

2006

Guilty pleas 24,245 24,111 23,111 40,452 63,863 73,610
Trials	  5,110	  5,637	  6,816	  7,874	  4,216	  3,620
Table 2
U.S. Districts Courts
Decline of Acquittals (Jury and Bench Trials)
1960–2006
Year

Defendants

1960
1970
1980
1990
2000
2001
2002
2003
2004
2005
2006

Acquittals

29,355
1199
29,748
1570
29,927
1329
48,326
1601
68,079
1043
68,633	  902
71,618	  736
75,573	  723
74,252	  636
77,859	  520
80,230	  505 (364) jury

Table 3
U.S. District Courts
Ratio of Guilty Pleas to Acquittals
1960
1970
1980
1990
2000
2001

20:1
15:1
17:1
25:1
61:1
71:1

2002	  93:1
2003
100:1
2004
112:1
2005
142:1
2006
152:1

The trend of more guilty pleas, fewer trials, and fewer ac
quittals seems to have begun in earnest in the early 1990s, just
a few years after institution of the federal sentencing guidelines
in November 1987. This is not just a coincidence. When the
sentencing guidelines were being debated, the critics predicted
that the harsh guidelines would result in an explosion of jury
trials that would cause gridlock in federal courts. This dire
prediction did not come to pass. Instead, the guidelines have
caused a flood of guilty pleas and a corresponding reduction of
trials, and acquittals. The guidelines were justified because they
2. Wright, Ronald F., “Trial Distortion and the End of Innocence in
Federal Criminal Justice,” 154 U. Pa. L. Rev. 79-154 (2005).

would result in “truth in sentencing”—that is, sentencing for
the actual criminal conduct—and would eliminate sentencing
disparity by substantial reduction of judicial discretion. These
justifications have not come to pass either.
Under the guidelines and the corresponding judicial in
terpretations, plea bargaining changed to “charge bargaining,”
which replaced judicial discretion with prosecutorial discretion.
Prosecutors control the charging decision. Different charges
place the defendant at different offense (sentence) levels in
the sentencing guidelines. Charge bargaining can include “fact
bargaining,” which not only determines base offense levels, but
also affects adjustments to offense levels—and the ultimate
sentence. Even though a charge has been decided upon, and a
plea of guilty entered to the charge, the sentence is supposed to
be determined by all the defendant’s “relevant conduct”—that
is, all the defendant’s criminal conduct. Thus, the defendant is
convicted beyond a reasonable doubt of a certain offense but
sentenced based on other conduct that is found by a prepon
derance of the evidence. What constitutes “relevant conduct”
may also be the subject of bargaining between the government
and defendant. While a particular sentence is usually not the
result of a plea agreement, a narrow sentencing range is often the
result, and sometimes with an agreement from the government
not to oppose a defendant’s request for certain sentencing con
cessions.
Another part of the sentencing guidelines, §5K1.1, allows
the government to recommend a downward departure from
the guidelines in exchange for substantial assistance provided
to the government by the defendant in the prosecution of
others. The more substantial the government deems the as
sistance to be, the greater the ultimate sentence reduction.
The government has complete discretion whether to file the
§5K1.1 motion to downwardly depart from the guidelines,
and how much downward departure there will be. This may
also be the subject of bargaining between the government and
the defendant. The availability of a benefit by cooperation with
the government can create a strong incentive for a criminal
defendant to exaggerate—or fabricate—the criminal conduct
of another. The only check on this incentive is the good sense
and good intentions of the prosecutor. Whether there is “truth
in sentencing,” and consistent sentences, is left to the discretion
of the individual prosecutor, which will vary between United
States attorneys’ offices and the individual lawyers involved. The
judicial discretion that used to lead to disparate sentences has
been replaced by prosecutorial discretion that leads to incon
sistent sentences for similarly situated defendants.
The incentive for the defendant in a plea bargain is the
“plea discount” he receives by waiving his right to a trial and
pleading guilty. The size, and certainty, of the plea discount is
March 2008
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largely controlled by the prosecutor due to charge, fact, and
cooperation bargaining, which benefits the defendant who
pleads guilty (particularly if he pleads guilty early in the case),
to the detriment of the defendant who goes to trial. In addition,
the plea discount is built into the sentencing guidelines by the
offense level credit provided for “acceptance of responsibility,”
which mostly means the defendant is not exercising his or her
right to a jury trial or otherwise challenging the government’s
allegations. In United States district courts from 2000 to 2004,
the average sentence for all felonies resulting from guilty pleas
was 55.16 months. The average sentence for all felonies re
sulting from trials was 149.9 months. (See Table 4.) Further,
“[S]entences for defendants convicted after trial are 500 percent
longer than sentences received by those who plead guilty and
cooperate with the government.” Berthoff vs. United States, 140
F. Supp 2d 50, 67-68 (D. Mass. 2001) ( Young, U.S.D.J.)
Table 4
Guilty, Plea Discount
Average Sentences In Months
All Felonies
Year

Guilty

Trials

2004
2003
2002
2001
2000

57.7
56.3
54.5
53.9
53.4

149.6
156.1
149.2
147.2
147.7

The sentencing guidelines have fundamentally changed
the nature of the federal criminal justice system. Now, the
defense of federal criminal charges is often reduced to a race
to the courthouse that puts a premium on currying favor with
the prosecution instead of investigating the facts and knowing
the law. It is a system that often tolerates lesser sentences for the
most culpable offenders as part of the price for “effective law en
forcement.” The pressure placed on the defendant by the sen
tencing guidelines is always a threat to distort the truth. The
sentencing guidelines will overtly (and assuredly) penalize a de
fendant who is found guilty exercising his right to a jury trial.
The guidelines have reduced the role of the lawyer from that of
constitutional advocate to technical assistant in negotiating the
provisions of the guidelines. The jury trial has been reduced from
being the bulwark of protection of the citizen from the government
to being the option of last resort, when all else fails.
Why is the jury trial so important? There is no more ef
fective check on the abuses, ignorance, and self-righteousness
of law enforcement than to require the government to prove
its allegations in a public forum, by objective rules, before an
impartial body of fact finders. The public confrontation of the
defendant with the witnesses against him lends integrity to the
process. The cross-examination of witnesses is invaluable to
10
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the truth-finding function. Public participation in the process
by jurors adds legitimacy to the result. We compromise the
foregoing by reducing the role of the jury trial in resolving
criminal charges.
Instead of overtly limiting the right to have a jury trial, the
executive, legislative, and judicial branches of our government
have discouraged, and penalized, the exercise of the right in
a way they could never do directly. Fortunately, the Supreme
Court has recently ruled that the mandatory character of the
guidelines is unconstitutional, making clear that they are only
advisory to the sentencing judge. Kimbrough v. United States,
No. 06-6330 (12/10/07); Gall v. United States, No. 06-7949
(12/10/07). Whether the role of the jury will change in federal
court remains to be seen. As the federal sentencing guidelines
have failed in their stated purposes, “truth in sentencing,” and
the elimination of sentencing disparity, where does the federal
system go from here. My suggestion is that it consider the
law in Texas, where the right to a jury trial is treated like the
fundamental right that it is.
Part two of this article will be featured in the next month’s Voice
for the Defense.
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Joseph A Martinez

Credit Where Due

T

CDLA has had several exceptional trainings in the last few weeks. Special thanks to:

• Jeff Blackburn for working with CDLP to train more than 60 innocence clinic students
across Texas. Dallas County District Attorney Craig Watkins spoke to the group about how
important their work is to the quest for justice.
• Susan Anderson and Randy Wilson for putting together the program of speakers at the
Advanced Trial Series in Abilene on January 18 with approximately 40 lawyers. Randy is
responsible for bringing quality CLE to Abilene the last three years.
• Stan Schwieger and Susan Anderson for putting together the Advanced Trial Series program
on January 25 in Waco. More than 60 attendees participated during icy weather.
• John Niland, Philip Wischkaemper, Tate Williams, and Todd Dupont, course directors
for the Capital and Mental Health seminars held in San Antonio on February 6–8, attended
by 110 lawyers. Mark Stevens generously provided an outstanding resource manual, “State
and Federal Law Update.”
• Denise Young and the Habeas Advocacy Training group for organizing the habeas training.
We had 45 attorneys work on their own cases.
• Bobby Lerma and Juan Ramon Flores, course directors for Advanced Trial Series in Laredo
on February 22. Special gratitude goes to Tanya and Homero Martinez for opening their
home to attendees and guests for a candlelight reception.

Executive
Director’s
Perspective

TCDLA greatly appreciates the Center for American and International Law (CAIL) and
Mike Merchant, president, and Mark Smith, executive director, for working with TCDLA to cosponsor the “David Burrows Presents DWI Winning Edge” seminar held at CAIL on February
8. This outstanding seminar is the first co-sponsored event on the TCDLA side with CAIL,
and the largest event CAIL has ever had. The attendance exceeded both groups’ expectations,
topping out at 313 participants. Based on this attendance and positive evaluations, it will not
be the last. TCDLA thanks our members who attended for their support of the seminar.
Please join President Craig Jett for the President’s Trip to New Orleans Jazz Fest April
23–27, held in conjunction with the Louisiana Association of Criminal Defense Lawyers 18th
Annual Law & All that Jazz seminar. Visit our website for more information.
The 21st Annual Rusty Duncan Advanced Criminal Law Course is a little over four
months away but we already have more than 70 attendees preregistered. Come “Walk the Red
Carpet with the Stars of Criminal Defense” at this year’s seminar! E. G. “Gerry” Morris and
Bill Wischkaemper have put together an outstanding lineup of state and national speakers.
Breakout sessions include appellate law, federal law, and new lawyer tracks. We also have a
significant number of TCDLEI scholarships for lawyers and special rates for new lawyers, so
get those applications in! Last year TCDLEI provided more than 40 scholarships to lawyers.
Encourage your friends and new lawyers to attend.
Good verdicts to all!
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Filing An Emergency E-Mail in the
Court of Criminal Appeals
In October, the Court of Criminal Appeals initiated a pro
cedure for the emergency filing of time-sensitive pleadings.
The procedure is designed and intended to be rarely used,
as it is designed and intended to be limited to uncommon
circumstances. The Court’s experience with users of the pro
cedure thus far indicates that a more detailed explanation
is needed.
First, the system is strictly limited to time-critical mat
ters, such as an imminent execution, a writ of prohibition
requesting protection from an imminent act that would
cause irreparable injury, or a writ of mandamus requesting
protection from imminent irreparable injury arising from
a failure to act. For example, at 4:30 p.m., a trial court or
ders counsel, for either the state or the defendant, to turn
over to opposing counsel, by 9:00 a.m. the following day,
documents that constitute work product. Counsel may then
properly use the emergency e-mail filing system to file for
leave to file a writ of prohibition and the application for
a writ.
Second, if using the system is appropriate, do not daw
dle. You must telephone the Court Clerk’s office during
normal business hours, 8:00 a.m.–5:00 p.m., to notify it
that you wish to file an emergency pleading. If the Clerk’s
Office is expecting a filing, someone will remain in the
office to receive it. If you do not follow the protocol and

do not notify the Clerk’s Office of your intent, you risk not
having anyone on the other end to receive the pleading.
Third, file the pleading as an attachment via the e-mail
link embedded in the e-mail-filing site. Please note that the
system does not handle files larger than 5MB. Confirm by
telephone that the Clerk’s Office has received the filing.
Fourth, if you use the emergency filing system, you must
still serve all those who must be served if the pleading were
filed by submitting paper documents to the Court.
Fifth, you must still file paper pleadings that conform
to the appellate rules by 9:30 a.m. Central Time on the
next business day.
We state again that the system is designed to be used
rarely. Amended pleadings on pending motions, petitions,
or applications do not qualify. Motions for rehearing do not
qualify. Administrative matters such as extensions of time
to file, requests for oral argument, motions to withdraw, or
requests to file a petition that exceeds the page limit do not
qualify. The vast majority of complaints commonly plead
on writ applications do not qualify. The dispositive ques
tion is this: will something legally disastrous occur in the
immediate future if I don’t file this pleading right now? If
the answer is yes, call the Clerk. If the answer is no, pack
up an original and 11 copies and call the Post Office.

Become a Fellow or Super Fellow
Texas Criminal Defense Lawyers Educational Institute

Endowment Program
	TCDLEI has created an endowment program to ensure continuing legal

education for tomorrow’s criminal defense lawyer.

		

		

Your money will be deposited into a special endowment fund.
Your contribution will be used to build a fund for future Texas lawyers.

	What you can do? Pledge $1,500 and become a Fellow — Pledge $3,000 and
become a Super Fellow (pledge form available on our web site).
				Help support TCDLEI in its efforts to make funds available for future
criminal defense lawyers in Texas. For more information, contact
Joseph Martinez at 512-478-2514 extension 26.
Make YOUR contribution TODAY!
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Emmett Harris

Concerning the Voice

I

Editor’s
Comment
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nside the back cover of the January/February issue of the Voice you will find a survey form.
Please take some time and use it to give us your thoughts, suggestions, rants, etc. We will
use the responses this generates in our efforts to improve and increase the value to you of
your publication. The Voice is not on cruise control. Our desire is to keep improving it,
and you can be a part of the effort by sending in your survey answers. We have nearly 3000
members. We really want to hear from every one of you, so bring it on. I promise you that
we will read everything that you have to offer. With your involvement, the Voice can just keep
on getting better with each issue.
Speaking of involvement, if you are a member of our Board of Directors, please pay
attention. This is for you. In addition to sitting on the board and running the business of
the association, each one of you owes a special duty to the Voice. Directors should submit
articles for publication. I appeal to those of you who have not done so. Don’t feel guilty or
alone if you have not. Just do something about it. Seize the opportunity to feel better about
yourself. Send us those articles.
Okay. That was just for directors. This is for all of you. We need more submissions to
our “Motion of the Month” column. TCDLA has an excellent collection of motions available
to members on disk. What we are looking for now is the product of your imagination and
creativity. If you have a motion in which you ventured beyond the predictable and previously
plowed ground (particularly if you have done so with success), please share it with us.
I want to say something else. We toil in a harsh vineyard. Ours is an adversary system.
We do battle when much of the lay audience is not at all sympathetic with our cause. Many
think that we have no legitimate excuse for speaking for “the guilty.” That is a pretty lonely
deal. It could make us angry. It could make us bitter. Don’t be. We are called to this duty. We
owe it our best. However, though it is a fight, we also owe it to ourselves and our system to
fight it fairly with honesty, integrity, and the highest ethical standards.
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The best clients are seaching online...
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In today’s world, clients use the Internet to locate and compare law firms.
Whether they’ve been referred to you or found you in a search, it takes a
legal specialist to make your firm the clear choice over the competition.
At FindLaw, our team of legal Web site development professionals is 100%
focused on creating award-winning law firm sites that are highly visible,
with the kind of exceptional design and relevant content that drives clients
to your door. And because visibility is an ongoing endeavor, our team
continually enhances your site to improve your search engine rankings.
The result? Your Web site will work as hard as you do.
Let FindLaw help increase your Web visibility and take your site to a new
level of performance. Contact us to get started today.
Call 1-866-347-6748 or visit www.lawyermarketing.com.

© 2007 FindLaw, a Thomson Business 12/07
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FR Buck Files, Jr

Once Again, the Government Has the Hammer

W

aldo Snerd was charged in a one-count federal indictment with possession of more
than 50 kilograms of marijuana. Waldo hired Herman Glurtz to represent him. After
meeting with the AUSA responsible for the prosecution of Waldo’s case, Herman determined
that there was no viable defense, and that it would be in Waldo’s best interest to enter a plea
of guilty. The AUSA sent over a plea agreement that contained the standard “waiver of a
direct appeal or collateral attack” language.
At first, Waldo wanted to go to trial. His reasoning was that he might get lucky and
be found not guilty. Herman explained to him that it was a virtual certainty that he would
be convicted, and that if he went to trial, he would not get any credit for acceptance of
responsibility. Waldo didn’t understand this, so Herman got out his Federal Sentencing
Guidelines Manual and read §3E1.1 to Waldo.
(a) If the defendant clearly demonstrates acceptance of responsibility for his offense, decrease
the offense level by 2 levels.
(b) If the defendant qualifies for a decrease under subsection (a), the offense level determined
prior to the operation of subsection (a) is level 16 or greater, and upon motion of the
government stating that the defendant has assisted authorities in the investigation or
prosecution of his own misconduct by timely notifying authorities of his intention to
enter a plea of guilty, thereby permitting the government to avoid preparing for trial and
permitting the government and the court to allocate their resources efficiently, decrease
the offense level by 1 additional level.

Federal
Corner
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Herman explained to Waldo that his Guideline level was 22 and that—if he got a 3 level
reduction for acceptance of responsibility—his Guideline level would be 19. That would be
the difference between 41–51 months and 30–37 months. Waldo quickly saw the light and
had Herman notify the AUSA that they needed a plea date.
Even though Herman explained to Waldo that there was no issue in the case that could
be the basis of a meritorious appeal, Waldo did not want to give up his appellate rights;
therefore, he refused to sign the plea agreement. The AUSA did not take kindly to Waldo’s
decision and let Herman know that the government would not be filing a motion seeking an
additional 1 level reduction under §3E1.1(b). Herman told the AUSA that he believed that
this was vindictive and unreasonable. The AUSA responded: “Your client made the choice.
Now his has to live with it.”

March 2008

At the time that Herman and Waldo were visiting about what
Waldo should do, the United States Court of Appeals for the Fifth
Circuit had yet to determine whether a United States district
judge could award a §3E1.1(b) reduction without a motion
from the government. The Court had also not decided whether
the government’s decision not to file a §3E1.1(b) motion, based
on a defendant’s refusal to waive his appellate rights, could be
determined to be based on an unconstitutional motive.
Unfortunately for Waldo—and for future defendants—the
United States Court of Appeals for the Fifth Circuit resolved these
issues in United States v. Newson, ___ F.3d ___, 2008 WL 171606
(5th Cir. 2008), affirming the judgment and sentence of the dis
trict court. In Newson, a panel of the Circuit [Higginbotham,
Davis and Smith, Circuit Judges] was confronted with Waldo’s
fact situation. At Newsom’s sentencing hearing, the government
candidly acknowledged that the only reason it had not moved
for the credit provided in §3E1.1(b) was Newsom’s opposition
to a plea bargain that would have waived substantial rights to
attack his conviction and sentence on appeal.
Judge Ron Clark of the United States District Court for
the Eastern District of Texas adopted the PSR that calculated
Newson’s Guideline at level 22 (41–51 months’ imprisonment)
and sentenced him to 41 months. Judge Clark stated that if the
three-level decrease had been available to him, he would have
imposed a 37-month sentence. Newson gave notice of appeal.
The opinion of the panel, authored by Judge Davis, con
tained the following:
Newson argues . . . that the district court erred by not
awarding him the additional one-level decrease when the
Government, citing Newson’s refusal to waive appeal rights,
declined to move for it.
***
Newson contends that he timely notified the Government
of his intended guilty plea, thus sparing it trial-preparation
work and permitting it and the court to allocate resources
efficiently before conviction and sentencing. The Govern
ment refused to move for the third-level decrease solely
because he would not accept the appellate waiver provision
in its proposed plea agreement. In his view, that refusal
was irrational and punitive and not based on a legitimate
governmental purpose. Newson contends that §3E1.1(b)’s
purpose is to prevent a waste of prosecutorial and judicial
resources at the trial-court level and that the Guideline
contains no nexus between post-judgment proceedings
and a defendant’s timely pretrial action.
The Government acknowledges that it withheld its consent
to the additional credit only because Newson would not

agree to the appeal-rights waiver in its proposed plea
agreement. The Government contends that §3E1.1(b)
‘can reasonably be interpreted’ to encompass not only the
expenditure of the Government’s time and effort at the
prejudgment stage but also in appellate or collateral-review
proceedings. In the Government’s view, conserving its re
sources in post-judgment proceedings serves a legitimate
governmental interest. Newson’s refusal to give up his right
to appeal, the Government says, would have ‘armed [him]
with years of appellate and collateral attacks on the finality
of his conviction.’ Additionally, the Government contends
that Newson’s desire to preserve his post-judgment rights
shows that he has not “accepted responsibility in a way that
ensures the certainty of his just punishment in a timely
manner.” (quoting § 3E1.1, comment. (backg’d.)).
The timely-cooperation prong of §3E1.1, subsection (b),
provides that a defendant who has already received the
two-level acceptance-of-responsibility decrease under sub
section (a) is entitled to an additional decrease of one level
if the Government states that he has ‘assisted authorities
in the investigation or prosecution of his own misconduct
by timely notifying authorities of his intention to enter a
plea of guilty, thereby permitting the government to avoid
preparing for trial and permitting the government and
the court to allocate their resources efficiently.’ U.S.S.G.
§3E.1.1(b).
***
Several other circuits have held that the district court may
not award a §3E1.1(b) reduction absent a motion from the
government. . . . Based on the plain language of §3E1.1(b),
we agree.
***
Even when the Government has discretion to act, it may
not act arbitrarily or irrationally or base its actions on
an unconstitutional motive. Wade v. United States, 504
U.S. 181, 186-87, 112 S.Ct. 1840, 118 L.Ed.2d 524 (1992)
(holding that government-motion requirement of §5K1.1
does not impose duty on Government but that Govern
ment decision not to move must be related to legitimate
governmental end); see also United States v. Solis, 169 F.3d
224, 226 (5th Cir.1999) (government motion for down
ward departure under §5C1.2 for defendant who provides
substantial assistance in investigation cannot be withheld
for unconstitutional motive). In Moreno-Trevino, the
Tenth Circuit concluded that ‘a court can review the gov
ernment’s refusal to file a Section 3E1.1(b) motion and
grant a remedy if it finds the refusal was (1) animated by
an unconstitutional motive, or (2) not rationally related to
March 2008

VOICE FOR THE DEFENSE

17

a legitimate government end.’ 432 F.3d at 1186 (citations
and internal quotations omitted).
The question then is whether the government’s refusal to
file a §3E1.1(b) motion in this case meets that standard.
There is no reported decision of this circuit addressing
the issue whether the Government can decline to move
for the third-level decrease if the defendant insists on
retaining all of his rights to seek post-judgment relief.
In an unpublished decision, Huff, 134 Fed.Appx. at 699,
this court rejected the defendant’s contention that the
Government’s refusal to move for the §3E1.1 credit had
been based on an unconstitutional motive; the court held
that the Government had been “justified in not moving
for the additional credit” because the defendant had not
timely cooperated. Huff had argued that his arrest re
sulted from an illegal search and seizure, resulting in a
suppression hearing that was the substantive equivalent of
a full trial. Additionally, the Ninth Circuit has held that the
Government has a rational basis for declining to move for
the §3E1.1(b) decrease if the defendant’s offer of a stipu
lated bench trial would leave open the possibility that the
Government would expend resources “anticipating, and
ultimately defending, a complete appeal.’ Espinoza-Cano,

456 F.3d at 1138 (internal quotation marks omitted).
We agree with the circuits cited above which hold that a
defendant is not entitled to a decrease under §3E1.1(b)
unless the Government files a motion requesting the ad
justment. We are unable to reach any other conclusion
under a plain reading of the provision. The defendant’s
refusal to waive his right to appeal is a proper basis for
the Government to decline to make such a motion, as it is
rationally related to the purpose of the rule and is not based
on an unconstitutional motive. In this case Newson makes
no argument, other than the separation of powers argument
rejected above, that the Government’s refusal to file the
motion is based on any other unconstitutional motive.
Accordingly, we reject this challenge to his sentence.
I remember when the U.S. Attorney’s office in the Eastern
District began to demand that the waiver of direct appeal or
collateral attack be included in the standard plea agreements. I
was righteously indignant and sought relief in the district court.
I quickly realized that my client was going to have two choices:
agree to the language of the plea agreement or be put to trial on
a multi-count indictment that we couldn’t successfully defend.
That’s still the situation in most cases.

2008 Indigent Defense
Coming to your city:
May 6–7
May 9
May 16
June 25

El Paso
Houston
Dallas
San Antonio

(dates subject to change)

Seminars sponsored by CDLP are funded by
the Court of Criminal Appeals of Texas.
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Prairie-Doggin’ It...

Kudos
 aul Guillotte Jr., from Athens, got a directed verdict in
P
a controlled substances case. After the judge had ruled
from the bench, the prosecutor said, “Do not ever ask
anything from me ever again.”
Mary Stillinger from El Paso—not guilty in a sexual
 assault trial.
Danalynn Recer of the Gulf Regions Advocacy Center
 (GRACE) was recently awarded the National Legal Aid
and Defender Association’s Life in the Balance Achieve
ment Award. This award is given yearly by the NLADA to
an attorney or investigator who has shown exceptional
dedication to death penalty defense. The award reads:
“In recognition of her tireless commitment to ending the
death penalty in America, fearlessly laboring both as an
attorney and to teach investigators, mitigation specialists,
and lawyers the value of thorough mitigation investiga
tion and defense teamwork. Danalynn has embodied
effective advocacy with respect for every client and their
unique circumstances, first as a staff attorney at the Loui
siana Crisis Assistance Center in New Orleans and then
by having the vision and courage to create the nonprofit
Gulf Region Advocacy Center out of her home in Hous
ton. Danalynn has been described by her colleagues as
‘a force of nature’ who has raised the quality of capital
defense representation and provided a model for coop
erative team defense that has saved countless lives.”

Tim Evans, Carolyn Moore, and Ralph Brock

Brian Murray, Joseph Martinez, and Charlie Dunn

Franklyn “Mick” Mickelsen of Dallas and Michael Gross
 of San Antonio worked out a plea for life sentences after
a federal district judge reversed the death sentences and
remanded for a new trial on punishment.
 Don Hase of Arlington received the Robert O. Dawson
Indigent Defense Distinguished Service Award from
the Texas Task Force on Indigent Defense. The Robert
O. Dawson award honors and acknowledges the late
Professor Dawson’s outstanding contributions and
symbolizes his lasting impact on the Texas Fair Defense
Act and the Task Force. Each year the award recognizes
outstanding service by a group or an individual to im
prove the way Texas provides counsel for its poorest
citizens accused of crimes. Mr. Hase received the award
for 2007 for his efforts to improve indigent defense in
Tarrant County.

Keith Hampton and Mark Daniel
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Part 1 of 3
Professional Responsibility

From a Criminal
Defense Lawyer’s
Perspective
Patrick Metze

Lessons learned
for defense lawyers,
prosecutors, and our good
friends on the bench. Part
one takes the measure of
defense attorneys.

A

few months ago, when Judge J.Q. Warnick called me and asked
that I prepare a paper and speak for thirty minutes on ethics, I was
honored—honored that the good judge would ask me to do anything—
and accepted. I then began the process of gathering my thoughts.
As this paper was presented during a three-hour ethics seminar in
which four of the six speakers were judges and the other speaker was
a plaintiff’s lawyer, I resisted the temptation to focus my lecture upon
fellow defense lawyers and decided, instead, to take advantage of this
opportunity to “spread the love around.” Therefore, as you read this
paper, you will find yourself and your colleagues for the most part not
mentioned by name so as to prevent rancor and embarrassment—but
nonetheless identified by actions. If anything you read in this article
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makes you feel just a bit uncomfortable, it is quite probable that I am not
talking about you specifically. But then again, maybe I am. I do not pass
myself off as an expert in professional responsibility, but for someone
who has successfully retained his ticket for over thirty-three years,
I merely present here those things I have seen lawyers in Lubbock do
in criminal proceedings that bewilder and confuse me. If your feelings
are hurt by what I have written, save your complaints for me. Trust me:
I am not the only one who feels this way. I just happen to be the one who
had the gall to put it in writing. Perhaps your efforts should be directed
toward introspection. It is possible that, although blessed with good
fortune, a good practice, the cloak of prosecutorial immunity, or the
shield of invulnerability of the judiciary, you may not always be able

to draw upon the collegial attitude of the local bar. Someday, be
cause you commit the acts about which I have written, you may
find yourself unnecessarily defending your actions before your
peers. Should you just stop doing that of which I complain in
this paper, you could go softly into the night without fear. After
all, we have the advantage of a local bar that, for the most part,
is willing to help another attorney when the limits are pushed,
but sometimes—like a pack of undomesticated mammals at the
most unexpected time—we turn on ourselves and devour our
weak, our young, and our careless. My hope is that you never
fall into any of these categories.
For many years, I practiced in Levelland—the county seat
of Hockley County—an oil rich, agricultural community of
primarily middle-class working families with a small elite class
of business owners, educational professionals, doctors, and
lawyers. Because I did not belong to the country club nor did
I find myself sitting on the front row of one of many churches
promoting myself as the protector of Levelland’s community
standards, I led a very quiet life. Our local bar was close and my
generation seldom developed any of the animosities experienced
by the previous generation.
During the 1950s and 1960s, Levelland’s local bar experi
enced the unfortunate pains of growth spurred by the fantastic
wealth to be made in the oil and agricultural businesses. When
I came back home from school, I found four distinct groups
of lawyers. I heard the older generation speak of each other in
the most unprofessional terms imaginable. They literally hated
each other. Such animosities were all based on greed and the
desire to have more than the other, to protect their client turf,
and to even the score for being on the wrong side of one issue
or another. In time, they all died or retired from those energetic
attitudes of their youth. But I learned so much from them. The
most important thing was that death is the great equalizer. We,
the lawyers they trained, have for the most part learned from
the animosities we saw as “baby lawyers.” I learned to address
the court as “Your Honor” even when I was insincere in my re
spect; I learned to address my adversary by his last name when
I thought horrible things about his mother; I learned to ask
permission to be excused from the service of the court before
leaving a courtroom; I learned, at the end of a case, to shake
my adversary’s hand and wish him good luck when all I really
wanted was to see his throat cut; I learned to help the young
lawyer with any question he had in regard to our profession, and
I learned to do so with patience and courteousness; I learned
that after just a few years, I too will leave this Earth hoping that
what I have affected will be kinder and more understanding of
those before the Bar; and I learned to pick my fights as well as
to genuinely demean myself to the practice of law.
So, with this background, I moved my practice to Lubbock

in 2000 and have been amazed by things I have seen. Prior to
that time, I always thought lawyers in Lubbock were more pro
fessional, more talented, and better educated than I. I was wrong.
My pleasure in moving to Lubbock was the defense bar—much
like the pleasure I derived from my friends and colleagues
in Levelland. We look after each other, we share our mutual
frustrations and experiences, and we work together to solve
problems. We have a common enemy and adapt to confront
common problems as a group with the strength of many. But
just as in any family, there are a few brothers and sisters who
disappoint us. On my list of unprofessional behaviors, I direct
my initial criticism to my defense brethren.

THE DEFENSE BAR

Rule 1.01. Competent and Diligent Representation.
Rules of Professional Conduct.
(a)	A lawyer shall not accept or continue employ
ment in a legal matter which the lawyer
knows or should know is beyond the lawyer’s
competence, unless:
		
(1)	another lawyer who is competent to
handle the matter is, with the prior informed consent of the client, associated
in the matter; or
		
(2)	the advice or assistance of the lawyer is
reasonably required in an emergency and
the lawyer limits the advice and assistance
to that which is reasonably necessary in
the circumstances.
(b)	In representing a client, a lawyer shall not:
		
(1)	neglect a legal matter entrusted to the
lawyer; or
		
(2)	frequently fail to carry out completely
the obligations that the lawyer owes to a
client or clients.
(c) As used in this Rule, “neglect” signifies
inattentiveness involving a conscious disregard
for the responsibilities owed to a client or
clients.

A generation ago, it was common for prosecutors, and for
many defense lawyers, to go to trial with less than adequate
preparation. A friend of mine told the story of his first day in
the district attorney’s office when his boss threw a file on his
March 2008
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desk and told him to go try a mis
demeanor case. My friend told me
he had no earthly idea what to do,
but an experienced police officer told
him to just ask the officer involved
his name and place of employment;
to ask him where he was on the date
in question; and to keep asking “and
then what happened?” I know a judge who proudly proclaims he
tried “a zillion cases in five days” during his time at the district
attorney’s office and, thus, preparation is highly overrated. But
without preparation, a defense lawyer is going to war without
ammunition.
Recently, a judge asked me if I remembered the days we
“shot from our hips and tried cases by the seat of our pants.”
Out of my duty to politeness to the court, I agreed; but in all
honesty, I can recall no such times. From my first trial to my
most recent, I spend as much time as possible preparing for
trial, and I encourage “baby lawyers” in my tutelage to do the
same. I admit it has caused me problems as courts often have
no earthly idea what it takes to prepare for trial and, as a result,
will usually cut my fees for court-appointed cases. I even had
a judge tell me in recent years he did not pay for “on the job
training.” I have done this now for a lifetime, and this was not
the first insult I have endured at the hands of a member of the
judiciary—a judiciary for the most part that does not value
what defense lawyers do, or what it takes to be prepared to do
it. I am sure I have made my share of mistakes, but not being
prepared is not one of them.
On the defense side, preparation is the difference between
neglecting a legal matter entrusted to the lawyer and failing to
carry out completely the obligations that the lawyer owes to a
client. I have been aware of local lawyers:

6.

7.
8.
9.

10.

11.
12.

13.
14.

15.
1. preparing their trial notebooks on Friday before trial on
Monday;
2. failing to investigate and contact witnesses provided by
their clients;
3. failing to prepare any punishment case or addressing, in
any manner, the issue of punishment with the court;
4. accepting employment, accepting a fee for that employment,
and, when the client refuses to take a plea, regularly with
drawing from the case; such withdrawal is more often than
not because the trial simply takes too much time and effort
and not because the client could not or would not pay a
trial fee;
5. accepting employment, accepting a fee for that employment,
and, when the court finally figures out the lawyer’s tactic
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and requires him to go to trial, imposing upon a wellmeaning friend to actually try the case—oftentimes paying
that friend inadequate compensation;
accepting employment, taking a fee for that employment,
and, when the client refuses to take a plea, boldly asking
the court to appoint a qualified attorney to sit first chair
on the case while he sits second chair and does nothing to
assist the qualified attorney in representing his client;
accepting a fee on a Friday for a case going to trial on Wed
nesday;
on the night before a trial starts asking others to answer a
question about the law;
failing to prepare for potential legal issues in a case, showing
up to trial, and “shooting from the hip” on legal arguments
that are without authority;
stating proudly that he does not believe in objecting before
the jury as it just frustrates and angers the jury and does
no good;
failing to present mitigating evidence in punishment to a
jury;
encouraging a client to waive a jury in punishment, know
ing full well what the court will do to his client (in my
opinion, this results from nothing more than laziness);
not learning the basic scientific evidence necessary to pre
sent a defense;
not taking the time to study the law prior to trial to make
an informed decision on whether to waive a jury in pun
ishment, having to ask the court and the prosecution to
allow a late filing of a designation to have the jury assess
punishment after failing to voir dire a jury venire panel on
punishment when the client was probation eligible and the
attorney thought the judge could grant probation on a 3(g)
offense;
failing to properly preserve error on the admission of evi
dence to such an egregious degree that the appellate court
was prompted to write a twelve-page memorandum opin
ion on preserving error in what was an Anders’ appeal.

In Lubbock, such behaviors apparently pass for “effective”
criminal defense. If I think violations such as these occur and
are egregious in nature, I have an obligation to report them.
Rule 8.03 mandates, “A lawyer having knowledge that another
lawyer has committed a violation of applicable rules of pro
fessional conduct that raises a substantial question as to that
lawyer’s honesty, trustworthiness or fitness as a lawyer in other
respects, shall inform the appropriate disciplinary authority.”
The comments following this rule state, “[M]embers of the
profession initiate disciplinary investigations when they have

knowledge not protected by confidentiality that a violation
of these rules has occurred.” This same rule goes on to state:
“[A]n apparently isolated violation may indicate a pattern of
misconduct that only a disciplinary investigation can uncover.
Consequently, a lawyer should not fail to report an apparent
disciplinary violation merely because he cannot determine its
existence or scope with absolute certainty.
“This Rule limits the reporting obligation to those offenses
that a self-regulating profession must vigorously endeavor to
prevent. A measure of judgment is, therefore, required in com
plying with the provisions of this rule. . . . The term ‘substantial’
refers to the seriousness of the possible offense and not the
quantum of evidence of which the lawyer is aware.”
Thus, my obligation is no more or less than that of the court
before whom each of these violations occurred. Apparently,
other attorneys, as well as the courts before which such violations
occurred, have used their own judgments and have considered
the seriousness of such offenses to the degree that they require
a complaint. Perhaps I am just a bit sensitive and wish that my
brothers on the defense side would try a little harder. Also, this
is just a short list of recurring problems I see; the vast majority
of criminal defense lawyers try their best to be prepared and,
against the odds, hold the State to its burden within the rules.
But, if you are committing such violations, stop it! Perhaps
one of these days, one of us will see your behavior as raising a
“substantial question” as to your honesty, trustworthiness, or

fitness as a lawyer in other respects.
All it takes is a little less worry about
the almighty buck and a return to the
work ethic that got you that license.
Then our clients, the “victims” of
your behavior, will be better served,
as the rules contemplate.
In the April issue of the Voice, judicial
conduct is examined. Patrick Metze,
a 1970 graduate of Texas Tech Uni
versity with a BA in history, was
recently hired to teach law at
Tech Law School. A 1973 grad
uate of the University of Houston
law school, Pat has since maintained a solo practice in Levelland
and Lubbock, with emphasis on criminal
and family law. He’s a member of the HockleyCochran County Bar Association, the 286th Judicial District Bar
Association, the Lubbock County Bar Association (where he’s a
former board member), and the Pro Bono College of the State
Bar of Texas. Pat is a board member of the Texas Criminal Defense Lawyers Association and served as a board member and
current past president of the Lubbock Criminal Defense Lawyers
Association.
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Appellate Law
Federal Law
New Lawyer
	
Q&A session with each speaker available after
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A Legend Takes Flight

A

ny lawyer active in Denton County from 1952
through 2003 quickly became acquainted with and
a friend of Hal Jackson. A legendary trial lawyer,
state representative, war hero, and friend to all, he
practiced law in Denton County primarily. Hal Jackson
passed away on January 19, 2008, aged 87 years.
Hal Jackson was the lawyer’s lawyer, always faith
ful to his beliefs and a natural leader. When a lawyer
needed assistance in some manner, Hal Jackson was the
first to come to help. Many young lawyers were men
tored, comforted, inspired, and nurtured by Hal. He
never seemed to lose patience or become exasperated
by the sometimes struggle.
Hal Jackson was born in Denton, Texas, the son of
a lawyer and former county judge, Brent Jackson. He
loved to tell stories of his early childhood, including the
Martin-Storey Gang shootout on Texas Street in Denton.
His father was involved in the longest pending lawsuit
in Denton County history: First State Bank v. Stanfield
Lodge was on the docket of the 16th District Court from
the fall of 1917 until spring 1964.
Hal graduated from Denton High School in 1937
and UNT in 1941. He left the University of Texas Law
School to join the Navy Air Corps on January 1, 1942,
and served three tours of duty in the South Pacific with
the U.S. Navy during World War II as a member of the
Skull and Crossbones Squadron, VF-17. During that criti
cal period, the Japanese swept across the Pacific defeat
ing the Americans and British at every turn. The Navy
was left to shoulder the burden of the war in the Pacific.
To turn the tide, American hopes rested on a new
aircraft coming onto the line of battle. Those planes were
as exotic and fanciful at the time as any of the modern
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aircraft of today. A select and special breed of aviators
were trained to fly these aircraft and take on the formi
dable Japanese Navy pilots, who were recognized as
the elite of pilots because of their training, skills, and
bravery.
It was no surprise to anyone who knew Hal Jackson
that he was one of the elite chosen to carry the fight to
the enemy. Twenty-one-year-old Hal learned to fly the
F4U Corsair, a gull-winged fighter the Japanese came to
call “Whistling Death” due to the peculiar noise made
by the air intakes on the aircraft’s wings. As a member
of the Jolly Rogers, Hal and his squadron became the
highest-rated of the Navy squadrons, and Hal became an
ace and a legendary Navy pilot.
Hal’s most famous exploit came with the sinking of
the largest battleship ever built. As a member of VBF-10,
he was stationed on the carrier Intrepid and took part
in the sinking of Japan’s largest battleship, the Yamato,
for which he received the Silver Star. The Japanese had
constructed the Yamato and Musashi, the largest battle
ships the world had seen, with 18-inch main guns. By
accident, Hal came across the Yamato making a suicide
run in the East China Sea, headed for Okinawa. He and
his wingman were among the first planes to attack the
ship.
Hal returned home to Denton a hero, and was
elected to the Texas House by a grateful citizenry. He
served two terms as representative in the Texas Legisla
ture, and finished his law education at Baylor University
and SMU, receiving his law license in 1952. He became
the dean of the Denton County Criminal Defense Law
yers, remaining active and practicing until his retirement.
Hal was a member of the Denton County Bar

Association, the Denton County Criminal Defense Lawyers Associa
tion, and a founding member of the Texas Criminal Defense Lawyers
Association.
Hal was famous for selecting juries, recalling each person’s name
and personal details after only a few minutes studying the juror in
formation cards. This feat of memory so intimidated prosecutors that
they were at a disadvantage from the beginning of trial. His court
room skills were second to none, and his theatrics became known
locally as “Hal Jackson Stories” amongst the Bar members.
For lawyers practicing in Denton County, Hal was the original
Lawyer’s Assistance Program. An active AA member and supporter
for 43 years, he helped any and all lawyers down on their luck to get
back on their feet. He was always there to lend a hand.
During his career, Hal Jackson had as partners Jerry
Garrett, retired state administrative judge; Alan Levy,
chief prosecutor for the Tarrant County District Attorney’s
Office; George Preston, deceased; and Rick Hagen,
TCDLA president elect.
Hal is survived by his wife of 65 years, Barbara
Jackson.
—Bill Trantham

Robert Bailey’s painting “Imperial Sacrifice” dramatized the 1945 attack by Hal Jackson’s Skull and Crossbones Squadron on the
Japanese battleship Yamato. Hal was the dean of Denton attorneys (counterclockwise from top) and, as a young lieutenant in
World War II, a highly decorated Navy pilot. Hal listens intently in his last Sunday-morning meeting, a 30-year tradition among
Denton lawyers, gathering with Hal for coffee and gossip.
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Part 2 of Terrence Kirk’s

Ten Commandments for Preserving Error
or . . .

How to Avoid the Slings and Arrows
Outrageous Jurisprudence
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We rejoin our hero in the wilds of appellate court . . .

The Kirk Commandments
(for preserving error):
1. Object on time.
2. Object in detail.
3. Get a ruling.
4. Keep on objecting.
5. Don’t “retract” your objection.
6. Don’t open the door.
7. Jump through any special procedural hoops.
8. Beware the motion in limine.
9. Make a real offer of proof.
10. Don’t object to a fundamental error—if you can find one.

6. Don’t open the door
By now you will have realized that your client’s rights may not
be safe in your hands, given the difficulty of obeying the com
mandments. You will intuitively have some hunch, then, about
what kind of perdition awaits when your client takes the stand
to exercise his constitutional right to defend himself. God knows
what kind of witness he is going to make, but you must also
be especially careful not to help him along the road to hell by
inartful questioning.
This is because otherwise inadmissible evidence may be
come admissible if a party “opens the door” to it. In Miles, for
example, defense counsel was trying to get probation for his
client and asked him if he had “ever been in trouble before?”
Milnes v. State, 644 S.W.2d 23 (Tex. App.—El Paso 1982, no
pet.). At the time, prior extraneous offenses not resulting in
convictions were not admissible at punishment, but by asking
this question, counsel opened the door to allow the prosecutor
to ask about four prior arrests. Either counsel asked a question
he didn’t know the answer to, or he didn’t know the law. In any
event, his client did not get probation.
A more subtle error, perhaps, can be found in Doles v. State,

786 S.W. 2d 741 (Tex. App.—Tyler 1989, no pet.). In Doles, the
defendant was on trial for molesting a child. Defense counsel
called one of the State’s social workers, and questioned her ex
tensively about various things the defendant’s stepdaughter had
said during a written statement. On cross, the State was then
permitted to introduce the rest of the statement, including this:
“[The defendant] made [the victim] suck his peter. I know this
because he made Fay’s boys do it first.” Ironically, this came in
over a “best evidence “ objection; counsel was apparently un
aware of Rules 106 and 107 of the Rules of Evidence, dealing with
optional completeness. The opinion in Doles does not reflect
what was good for the defendant in the written statement, but
whatever it was, it was not enough to save defense counsel from
a later claim of ineffective assistance.
You may also “open the door” just by trying to put on a
defense. If, for example, your client testifies he just accidentally
touched the child complainant while playing horsey, every other
instance of inappropriate conduct is going to come in to rebut
this defense. Similarly, if you call character witnesses, they will
be asked “have you heard “questions about your client’s past
misconduct—misconduct the jury otherwise would not have
before it as a distraction. Of course, you may sometimes decide
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that you have no choice but to open the door or face certain
conviction, but if you do open the door, you want to do so on
purpose and not out of ignorance.

7. Jump through any special procedural hoops
With respect to some objections, it is not enough that the objec
tion is timely, specific, ruled upon, repeated, and not retracted.
For example, where the trial court erroneously denies your
challenge for cause to a prospective juror, the error will not be
preserved unless you:
(1) Make sure the voir dire is recorded and transcribed;
(2) Use a peremptory challenge on that prospective juror;
(3) Exhaust your peremptory challenges;
(4) Request additional strikes; and
(5) Identify a specific objectionable juror that you would have
struck had you not been forced to use a peremptory chal
lenge on the juror who should have been removed for
cause.
Chambers v. State, 866 S.W.2d 9 (Tex. Crim. App. 1993).
The only way to jump through any special procedural
“hoops” is, of course, to know about them, and this will require
much tiresome reading or many clients sacrificed on appeal.
There is, however, at least one set of procedural hoops we all
ought to be familiar with: Object, move for an instruction to
disregard, and move for a mistrial.
The Court of Criminal Appeals has criticized any approach
“dogmatically requir[ing]” any rigid three-step process. Fuller v.
State, 827 S.W.2d 919, 926 (Tex. Crim. App. 1992). Thus, where
defense counsel moved for a mistrial first, then objected, and fi
nally asked for an instruction to disregard, the Court concluded
that error was preserved despite the improper sequence. Koller
v. State, 518 S.W.2d 373, 375 and note 2 (Tex. Crim. App. 1975).
On the other hand, if your objection is sustained, the trial court
grants your instruction to disregard, and you stop there without
asking for a mistrial, the trial court has given you all you asked
for, and you will lose on appeal. Penry v. State, 691 S.W.2d 636,
655 (Tex. Crim. App. 1985). After all, when the prosecutor
stands directly behind your client and says “There’s someone
you haven’t heard from, and I don’t mean his mouthpiece,”
how is the trial court supposed to know you wanted a mistrial?
Moreover, this is an adversary system, and just as a judge will
never suggest objections to the prosecutor, God forbid that he
should help defense counsel in the interest of justice. . . .
One last example and I am done with this commandment.
You all know that while a motion for new trial is not generally
required to preserve error, you must file one to raise certain
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claims, the most common of which is jury misconduct. Imagine,
then, that the foreman and one other juror have not only agreed
to talk to you, but have told you that the deciding factor for the
jury was that your client would have testified if he had been
innocent.
You promptly file a motion for new trial, along with an
affidavit alleging these facts, which are not determinable from
the record, but which, if true, could entitle your client to relief.
See Reyes v. State, 849 S.W.2d 812 (Tex. Crim. App. 1993). Let
us assume that your affidavit is technically sufficient to require
the trial court to hold a hearing. But cf. Jordan v. State, 883
S.W.2d 664 (Tex. Crim. App. 1994) (no hearing required where
affidavit alleged ineffective assistance of counsel by failure to
investigate and failure to call two named witnesses who would
have provided “crucial exculpatory evidence”; affidavit defective
because it didn’t spell out what the investigation would have
revealed or what the two witnesses would have said). See also the
brilliant, scathing dissent of Meyers, J., in Jordan at 883 S.W.2d
666 (pointing out that the State did not object that the affidavit
provided insufficient notice, and that the Court in effect treated
the motion as if it were “fundamentally defective,” although we
execute people on the basis of capital murder indictments which
“need not plead so much.” Id. at 883 S.W.2d 668).
Even though you have requested a hearing in your mo
tion, the judge does nothing, and your motion is overruled by
operation of law under Rule 31(e). Have you forgotten some
thing that the appellate court will punish you for?
You may well have. Under Rule 21.6, you must “present”
your motion to the trial court within ten days after filing it,
unless the court permits otherwise. The term “present” is not
defined, but presumably the ordinary meaning of “bring to one’s
attention” applies. From the wording of Rule 21.6 itself, merely
filing the motion does not constitute “presentment.” Suppose,
however, that you have hand-carried a copy of the motion to
the judge and asked him for a hearing. Is that enough?
The answer is yes, but you may still lose if the record does
not show that you did that. In Owens v. State, for example, the
court poured the defendant out even though the motion con
tained a certificate from counsel that it had been presented to
the trial court. 832 S.W.2d 109 (Tex. App.—Dallas 1992, no pet.).
The court seemed to think it significant that while the motion
asked for a hearing, there was no proposed order attached setting
a hearing date, and no motion for a hearing on the motion. Id.
at 111. Moreover, despite the certificate, which admittedly was
part of a “preprinted” motion, the court said that there was no
“written notation” anywhere in the record showing that the
motion was presented. Id. at 112.
But in Green v. State, the court held a written notation on
the motion was sufficient where it simply said “Presented to

Judge 10-15-85. No date set on hearing.” 754 S.W.2d 687, 689
at note 3 (Tex. Crim. App. 1988). This was true even though the
notation was not signed, so there was no way to identify who
wrote it. Id. Perhaps Green and Owens can be reconciled, but
together they illustrate that two procedural hoops are involved:
You must “present” the motion and you must make the record
show it.
The presentment requirement itself is not unfair, since the
trial judge will not know about the motion simply because
you filed it. Arguably, even sending the judge a copy is not
enough notice to the judge, given the demands on a judge’s
time (although the Owens court would apparently be
satisfied with the filing of a motion for a hearing). The
real problem is not so much with presentment, even
though the term is undefined, but with proving it.
The Owens court spoke of there being no “evi
dence” to show presentment. But if they meant “evi
dence” in the strict sense, even the affidavit of trial
counsel would not suffice, since it would not have been
offered into evidence, and Rule 21.6 provides no procedural
mechanism by which presentment can be shown.
If we are interested in justice, and not technicalities,
it would seem a notation by counsel, either in the motion
or notice of appeal, should suffice; after all, we are officers
of the court just as much as prosecutors. Moreover, if on
appeal the State actually disputes the presentation of the mo
tion, shouldn’t the appellate court either accept the filing of
an affidavit of counsel more fully explaining how the motion
was “presented,” or remand to the trial court to determine the
truth?
This would be fair, but in Oestrick v. State the Austin Court
of Appeals refused to consider the affidavit of the lawyer who
actually presented the motion. 939 S.W.2d 232 (Tex. App.—
Austin 1997, pet. ref ’d). Moreover, the court said in dicta that
a statement in the notice of appeal that the motion had been
presented was only “a self-serving statement by defense counsel.”
Oestrick at 939 S.W.2d 235, at note 5, citing Owens, but not at
tempting to deal with Green. Said “defense counsel” in Oestrick
was the author of this paper, who is admittedly as “self-serving”
as any other lawyer. Nevertheless, Oestrick demonstrates that we
have in many cases become so obsessed with procedure that the
truth, like “actual innocence” in a death penalty case on a writ,
is not important. This is the supreme irony, since the public
regards everything but the truth as a “technicality.”

8. Beware the motion in limine
The Court of Criminal Appeals has said that it “is ‘axiomatic’
that motions in limine do not preserve error.” Webb v. State,

760 S.W.2d 263, 275 (Tex. Crim. App. 1988). So, for example, a
motion in limine designed to prevent any mention of a poly
graph exam does not preserve error, even if the motion is
granted. Willis v. State, 785 S.W.2d 378, 384 (Tex. Crim. App.
1989).
As Professors Dix and Dawson point out, the traditional
motion in limine does not ask for a ruling on the merits, but
merely for a party to approach the bench before going into
certain matters in front of the jury. Dix & Dawson, supra at
§42.151, p. 313. In this context, it makes sense to require
defense counsel to object when the State attempts to offer
evidence specified in the motion, especially because the
State has violated the trial court’s order, and defense
counsel should be incensed.
What happens, however, where the motion is
styled as a “motion in limine,” but asks for the exclu
sion of evidence—as opposed to merely asking that
the State refrain from offering the evidence without
the trial court’s approval? For instance, if defense
counsel files a “motion in limine” to exclude ex
traneous offenses under Rules 404(b) and 403 and
the trial court denies it, why should counsel have to
object again at trial?
Two rationales have been offered, both plausible but
not compelling enough to stir my soul. First, it is suggested
that a trial objection gives the court the chance to reconsider its
earlier ruling. Romo v. State, 577 S.W.2d 251, 252 (Tex. Crim.
App. 1979). Of course it does, but if the issue has already been
argued fully and does not depend on what occurs at trial, why
should the trial court automatically get another chance? If de
fense counsel wants to renew the objection in hopes of finally
getting through to him, fine, but does public policy demand
an objection? To those who would respond that this prevents
defense “sandbagging” (i.e., not arguing the issue at pretrial too
vigorously), the obvious answer is that such defense lawyers
will continue to “sandbag” at trial. Moreover, unless defense
counsels are required to repeat their entire argument, renewing
the objection is unlikely to change the court’s mind. In short,
even though defense counsel and the trial court are not legal
adversaries (in theory, at least), why should we be forced to
make the judge give us not just one ruling, but two? The court
deserves help in making a ruling, but it is not entitled, as Judge
Teague put it, to have defense counsel as “an unpaid briefing
attorney.” Lang v. State, 691 S.W.2d 692, 695 (Tex. Crim. App.
1985) (dissenting opinion of Teague, J.).
The second justification is even more feeble, at least in most
cases. In Armitage v. State, it was suggested that a trial objection
avoids placing the “unconscionable responsibility” on the judge
of remembering his rulings on “numerous objections” that are
March 2008

VOICE FOR THE DEFENSE

29

“often” heard “well in advance of trial.” 637 S.W.2d 936, 938 (Tex.
Crim. App. 1982). My own experience is that pretrial hearings
are sometimes not held until the day of trial, and certainly not
so long before trial that the judge cannot remember his rulings.
Moreover, with the exception of capital cases, a judge usually
does not have to make “numerous” rulings at a pretrial hearing
(and note that even if that were true, the rationale would not fit
the case where only one motion was ruled upon).
The true reason for looking with disfavor on pretrial motions
to exclude evidence is one that I only alluded to earlier. As the
court noted in Rawlings v. State, in many if not most cases, the
trial court will simply not be able to make an intelligent ruling
in advance of trial. 637 S.W.2d 936, 938 (Tex. Crim. App. 1982).
For example, a decision to exclude extraneous offenses cannot
be definitive because an offense may be admissible to rebut a
defensive theory, or because the defense attacks the credibility
of the complaining witness. Of course, this does not mean that
you should not file such motions because they may help you
(and the trial court) determine the general parameters within
which the State must operate. I would still argue, however, that
purely legal issues like, for example, whether a statement is
inadmissible hearsay, can and should be ruled on at a pretrial
hearing without the necessity of a renewed trial objection.
Finally, there is some question as to whether Rule 103 (a)
(1) will protect you if you file a pretrial motion to exclude evi
dence, but fail to object at trial. The rule provides that where
“the trial court hears objections to offered evidence out of the
presence of the jury, and rules that such evidence be admitted,
[any] objections shall be deemed to apply to such evidence when
it is admitted before the jury without the necessity of repeating
such objections” (emphasis added). To me, the emphasized
words suggest that the rule does not apply to pretrial rulings:
The pretrial hearing is “outside the presence of the jury” but
the evidence has not yet been “offered.” See Dix & Dawson,
supra, §42.161, but note that under Riojas v. State, a ruling at
a hearing on your pretrial motion to suppress evidence will
preserve error despite the lack of a trial objection. 530 S.W.2d
298 (Tex. Crim. App. 1975).
Beware, then, of the motion in limine. It is a good way to
stop the prosecutor from cheating, and useful in framing legal
issues for the trial court to think about, but it will not preserve
error.

9. Make a real offer of proof
Your client is on trial for murder, and the victim’s brother testi
fies on direct that in the last year he never saw the victim carry
a gun. At the start of your case, you call a witness and ask her
if, on one day six months ago, anything attracted her attention
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to the deceased. Before she can answer “Yeah, the biggest pistol
I ever saw,” the prosecutor objects on relevancy grounds. The
court removes the jury, and you do not tell the court specifically
what the witness would have said, but demand to know if the
court is denying you the right to “contradict testimony previous
to this admitted before the court.” The judge says that if you’re
“attempting to develop evidence that at some time within the
last year she has seen the deceased in this case carry a pistol, then
I am sustaining the objection because that would be attempted
impeachment on a collateral issue.” You do nothing else but
fume. What will the appellate gods say?
Rule 103(a)(2) of the Rules of Evidence requires an “offer of
proof ” in the case of excluded evidence, except where the “sub
stance” of the evidence was “apparent from the context within
which [the] questions were asked.” An offer of proof may be
in actual question-and-answer form or may be “in the form of
a concise statement” by counsel. Note that an “offer of proof ”
must include not just the “proof ” you want to adduce, but all
the legal theories under which it is admissible. See, e.g., Fairow
v. State, 920 S.W.2d 357, 366 (Tex. App.—Houston [1st Dist.]
1996), aff ’d, 943 S.W. 2d 895 (Tex. Crim. App. 1997) (where
defendant argued at trial only that statement was admissible
as statement of a co-conspirator, he could not argue on appeal
that it was also a statement against interest). Note also that if
your offer includes some evidence that is admissible and some
that is not, you will lose on appeal—the trial judge has no duty
to sort out the evidence for you. Schultz v. State, 446 S.W.2d 872
(Tex. Crim. App. 1969).
Thus, in our example, taken from Gutierrez v. State, have
you done enough? 764 S.W.2d 796 (Tex. Crim. App. 1989). In
this case, perhaps surprisingly, yes. The Gutierrez court held
that counsel had made a sufficiently “concise statement” as to
what the witness would have said. Id. at 764 S.W.2d 798. I dis
agree with this rationale, because counsel never said anything
as to what the witness would say, but only that her testimony
would contradict that of the victim’s brother. See also Martinez
v. State, No. 03-96-00327 (Tex. App.—Austin 1997, pet. ref ’d)
(unpublished) (trial counsel’s questions on cross-examination
were clear, but “substance” of answers was not). I can also tell
you that the second-best trial lawyer in Texas, Doug Tinker,
will assure you that not all courts are so liberal. See Saenz v.
State, 879 S.W.2d 301, 307 (Tex. App.—Corpus Christi 1994,
no pet.) (where Doug said his intention was to ask an expert
witness “whether or not a person with a Delusional Disorder
had a serious mental disease or defect,” the court says this was
not a “concise statement”). (Sidebar: It should be noted that it
is Joe Turner who insists that Doug is only the “second-best.”)
Nevertheless, the result in Gutierrez is correct, since the an
swer was “apparent from the context.” As the court recognized,

the trial judge “certainly knew what he was excluding.” Id. at
764 S.W.2d 798. The same thing could have been said in the
Saenz case, and I would also note that Doug’s statement was
certainly concise.
The moral is that you should never assume that the testi
mony is apparent from the context, nor should you make an
offer of proof by way of a “concise statement.” The appellate gods
can be as whimsical as Zeus, so you cannot risk being abused like
Tinker. Moreover, you have an absolute right to make your offer
of proof in question-and-answer form, outside the presence of
the jury. Tatum v. State, 798 S.W.2d 569, 571 (Tex. Crim. App.
1990). This procedure will no doubt annoy the trial court, but,
after all, the court caused the problem, didn’t it? And, perhaps
needless to say, don’t let the judge lull you along by denying your
request “at this time.” Wallace v. State, 782 S.W.2d 854, 856 (Tex.
Crim. App. 1989). This is not a definitive ruling, and although
you have no right to make your offer of proof immediately, don’t
forget to make it before the court instructs the jury.
Finally, in Reyna v. State, the defendant wanted to crossexamine a child about a prior false allegation of sexual abuse.
168 S.W.3d 173 (Tex. Crim. App. 2005). The opinion does not
reflect what objection the State made, but the trial court con
ducted an in camera hearing. When asked what the purpose
of the testimony was, counsel replied there was a “credibility
issue,” and the testimony was not being offered for the truth of
the matter asserted or to go into the victim’s “sexuality.”
On appeal, the court ruled that since the defendant did
not mention the Confrontation Clause at trial, he could not
argue it on appeal, even though he had obtained a ruling and
made an offer of proof. Remember what I said about making
specific objections ? After Reyna, you must be sure to “provide
the basis for admitting the evidence.” This means, apparently,
that you must not only explain why it is relevant, but provide
some affirmative rule, statute, or constitutional provision sup
porting its admission. Again, we would not want a judge to be
sandbagged like the one here.

10. Don’t
object to a fundamental error —


if you can find one

Not a few people will consider my last “commandment” im
moral, if not legally “unethical.” Suppose, for example, that you
notice that the indictment has completely omitted your client’s
name. You know that in Cook v. State, the court held such an
indictment does not give the trial court jurisdiction and will
result in reversible error, even in the absence of an objection.
902 S.W.2d 471 (Tex. Crim. App. 1995). What do you do?
As to the ethical question, you may properly say that you
did not affirmatively mislead the court. All you did was fail to

inform the judge of a fact (the defect in the indictment) and of
the law (Cook). Of course, had you objected, hoping he would
not know about Cook, you would have been relying on the
court’s ignorance there, too. Is this kosher?
I submit two views for your consideration:
Previously, when it came to the preparation of the original
trial court’s charge, a criminal defense attorney of this
state was an advocate, and not an adjunct, unpaid briefing
attorney for the trial judge. Cf. Number 131 of the State
Bar of Texas’ Committee on Interpretation of the Canons
of Ethics, June 1956, which states that an attorney for the
accused, who discovers a fatal and fundamental defect in
the indictment, is not obligated to bring such error to the
attention of the trial court.
Lang v. State, 691 S.W.2d 692, 695 (Tex. Crim.
App. 1985) (Teague, J., dissenting).
I join the majority opinion of the Court, agreeing that a
charging instrument that fails to charge “a person” is not
an indictment as defined by art. V., Sec. 12(b) and art. I,
Sec. 10 of the Texas Constitution. I am troubled, however,
by the failure of trial counsel to object to the error in the
charging instrument prior to trial, given that the error was
obvious. Had this been done, a substantial amount of time
and resources (both State’s and appellant’s) would have
been saved, and justice would have been better served.
Cook v. State, supra, 902 S.W.2d 480 (Mansfield, J.,
concurring with note).
You already know which view I agree with, but let me add
that I would only be “troubled” if an attorney did not “lie be
hind the log” (i.e., “sandbag” the trial court when, on balance,
it is in the best interest of his client). The defense lawyer’s
duty is not to conserve “time and resources,” certainly not the
State’s, and not his client’s either, where the client would rather
not be convicted. As the English barrister, Henry Brougham,
explained in 1820: “An advocate by the sacred duty which he
owes his client knows, in the discharge of that office, but one
person in the world, that client and none other. To save that
client by all expedient means . . . he must go on reckless of the
consequences, if his fate it should unhappily be, to involve his
country in confusion for his client’s protection.” Quoted in
Alan M. Dershowitz, Reasonable Doubts (1996), pp. 180–181.
Attorneys who do not understand or agree with this should not
be criminal lawyers, for they are not be qualified.
Having said that, I will not deny that there have been some
cases reversed that “shock the conscience.” Even if Cook is socially
acceptable, it would be nearly impossible to defend, for example,
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the former practice of reversing, without need of an objection,
any case in which an indictment did not begin, “In the name and
by authority of the State of Texas.” Such cases, however, are not
nearly as numerous as the public might believe. Moreover, the
outrage should not be directed so much to the failure to object,
but to the lack of any real harm. In other words, shouldn’t the
focus of an appeal be on whether the defendant got a fair trial,
and not whether he did or did not object? To what extent should
harm analysis be tied to preservation of error?
The problem, of course, is that our system is adversarial.
This is the reason we generally require a defendant to object,
and there is nothing inherently unfair about that. Critics of
“sandbagging,” however, fail to consider that the trial court is
rarely obliged to step in, even when it is apparent that the State
is violating some procedural or evidentiary rule, and thereby
depriving the defendant of a fair trial. Moreover, while the State
can sometimes “waive” a claim by failing to object—see Nations
v. State, 994 S.W.2d 795 (Tex. App.—Austin, 1997) (complaint
that expert testimony not reliable waived when only objection
at trial was to relevance)—the State is usually protected on
appeal despite its neglect. See, e.g., Smith v. State, 898 S.W.2d
838, 843 (Tex. Crim. App. 1995) (appellate court will uphold
exclusion of evidence if a basis for excluding it appears in the
record, even if State didn’t argue that basis). Cf. Reyna, supra
(trumpeting the virtues of “party responsibility”—but only for
the defendant, it appears).
Finally, what of the fact that the prosecutor is not just an
advocate, like the defense lawyer, but someone whose primary
duty is to see that justice is done? See TEX. CODE CRIM.
PROC. ANN. art. 2.01 (Vernon 1977). Where are the critics
of defense “sandbagging” in cases like Armstrong v. State, 897
S.W.2d 361 (Tex. Crim. App. 1991) (prosecutor failed to reveal
that jury foreperson’s husband had been his best man and was
his campaign treasurer; conviction affirmed)? Until such critics
recognize the complexity of determining what errors must be
preserved, how, and by whom, I suggest they stop maligning
defense attorneys as “unethical.”
Compare the situation in Cook, however, with the one in
Lang. As Judge Clinton noted in a thoughtful concurring opin
ion, a defense attorney will faithfully represent his client, as re
quired by the Code of Professional Responsibility, “by pointing
out defects in a charge to the jury when it is to his client’s benefit
to do so, rather than risk an appellate determination that what
counsel believed to be ‘a fundamentally defective jury charge’ is
not that at all.” Id. at 691 S.W.2d 693. Judge Clinton’s point in
Lang was that had counsel under the particular facts objected
to the charge, he would have had a good chance of winning at
trial had the objection been sustained; if not, he would still have
preserved the error and avoided the “egregious harm” test of
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“Almanza the Terrible.” See Lang at 691 S.W.2d 694.
Judge Clinton’s position is, as usual, the best one. Courts are
increasingly loathe to recognize “fundamental error,” whether
it be in an indictment, jury charge, or closing argument. See
Cockrell v. State, 933 S.W.2d 73 (Tex. Crim. App. 1996) (over
ruling prior case law which held that if argument not objected
to, could still be reversible error if so prejudicial that instruction
to disregard could not have cured it; objection now required).
The only provision for any “fundamental error” is Rule 103 (d)
of the Rules of Evidence, but the Court of Criminal Appeals has
never applied the rule to an evidentiary error. Cf. Blue v. State,
41 S.W.3d 129 (Tex. Crim. App. 2000) (plurality opinion) (re
versing where lawyer failed to object to judge’s comment to the
jury panel that delay was being caused because defendant was
trying to decide whether to plead guilty).
Consequently, you should only “lie behind the log” when
(a) you are fairly sure it is a “log” (automatic reversible error)
and (b) sustaining the objection would not help your client in
any significant way, or if you’re sure the trial court will overrule
you. I suggest you object unless both these requirements are met
because you can never be absolutely sure something is reversible
error: Can you imagine, after all, how the defense lawyer in Ex
parte McWilliams, 634 S.W.2d 815 (Tex. Crim. App. 1982), felt
when the court overruled some one hundred years of law and
abandoned the carving doctrine? If you are lucky enough to
spot Cook error, however, by all means keep your mouth shut
because bringing the error to the court’s attention will only
result in an amendment which will do your client no good.
If Cook is then overruled, you will still have fought the good
fight—the fight for your client.

Conclusion
If I have been able to teach you anything, it was more from my
failures than my successes. Go, and sin no more.

Besides his numerous awards and ac
complishments (chronicled in the
previous issue), Terry attained
a bachelor’s degree in English,
summa cum laude, from the
Univ ersity of Texas, amply
demonstrated here. Terry needs
to write more—especially for the
Voice for the Defense.

A 50-Year-Old
War Story
Marvin Foster

I

n the twilight of the 1950s, the criminal defense lawyers in
Houston were a rowdy and gutsy lot. In those days, we were
called just “criminal lawyers,” and a few turned out to be
worthy of the title, but that’s for later. However, many of those
courageous soldiers of fortune later became famous nationally,
and wealthy as their stature grew. There were two courthouse
hangouts for those who chose
to live by what the defense
of criminal cases would pay.
There was a greasy spoon
type of 24-hour café on
Prairie, between Main and
Fannin, half a block east of
the courthouse. It sold cof
fee and also beer, and was
crowded in the morning
just before docket call time.
Then there was the more
prestigious Bar in the Rice
Hotel on Main and Texas,
where in the late afternoon
you would see Percy come
in with his huge red bandana (tied in a knot like the tramps
carried), proceed to the bar, open up the bandana, spilling coins
and bills, and announce “drinks for the house.”
Two very colorful and busy lawyers who practiced to
gether—I don’t know if they were partners or not, or just if who
ever got there first got the fee—but anyway, “Col.” Jim Shown
and W. E. Martin were the two busiest criminal defense lawyers
with run-of-the-mill cases and the pick of appointments. Shown
would usually try ’em, winning some but losing a bunch, and
W. E. would appeal ’em. Another busy lawyer, and one of the best
on cross I ever saw, was Sam Hoover, ex-mayor of Pasadena and
the boss and mastermind of a young gang of thieves and robbers.
Sam later fell hard and went to Huntsville for many years.
Sam had lots of cases on appeal too, and most Wednesday
mornings his big Lincoln would be parked outside the café on
Prairie about 5:00 a.m. If you had a case to argue in the Court

of Criminal Appeals, or just wanted to go to Austin, Sam always
had room. W. E. was a regular passenger nearly every Wednesday.
The first time I went with them, when I crawled in the back seat
I noticed a sack W. E. had along with his briefcase. Turned out
the sack had three bottles of bourbon in it. He drank one before
we got to LaGrange, and the second was empty when we parked
on the Capitol grounds.
In those days, the order
of business was that the clerk
(then Glenn Haynes) would
come in with a stack of
papers, read a list of cases to
be handed down that morn
ing, whereupon if one of
them was yours, you would be
given a copy of the opinion.
W. E. Martin had one of the
first cases on the docket to be
argued, and as he approached
the podium, he smoothed his
tobacco-stained mustache,
spread his file and brief be
fore him, announced, his name and the case number, and
opened with the required, “May it please the honorable court,”
spread his brief, and began reading directly from it. After a
few pages had been read, Presiding Judge Morrison tapped
his fingers on the bench, leaned over, and said to Mr. Martin:
“Counsel, you well know you only have an allotted time for
argument. Why don’t you just go ahead with it and the Court
can read the brief?”
W. E. removed his spectacles, smoothed his mustache again,
and said, “In the case of _______, No. _______, just handed
down this morning, the opinion clearly shows the Court did not
read my brief, so I want to be sure you know what’s in this one!”
Whereupon he went back to reading. He was not interrupted
again, although all the lawyers in the courtroom nearly choked
holding down their laughter. He finished the third fifth before
noon and slept on the way back to Houston.
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Cause No. __________
STATE OF TEXAS
		
V.		
		
***		

§
§
§
§
§

IN THE _______________ COURT
COURT DESIGNATION
_______________ COUNTY, TEXAS

MOTION TO PRESERVE EVIDENCE
TO THE HONORABLE JUDGE OF SAID COURT:
Comes Now ***, the Defendant in the above styled and numbered cause and files this his/her motion
seeking an order by the Court to require the __________ Police Department to not destroy certain evidence
in this case and for cause would show the Court as follows:
I.
The Defendant was arrested on ___________________, 200___, at about _______________ o’clock ___.m.
by Officer ________________, Badge No. __________ of the _________________ Police Department. The
incident was given service/arrest/case number by the _______________ Police Department. As a result of the
arrest, the Defendant was charged with the offense of ___________________, which is/is not pending before
this court.
II.
Officer _________________ of the ___________________ Police Department reported that at about _____
o’clock ___.m. on __________________, 200___, that [set forth brief description of how property was seized].
The officer reports that the Defendant was placed under arrest for the offense of__________________.
III.
The defense believes that there may have been radio traffic between Officer _____________’s squad car and
the ______________ Police Dispatcher in relation to the apprehension of the Defendant. In addition, the
defense understands that records are kept of the use of onboard computers in squad cars and cell phones
in squad cars. Defense counsel understands that these records are kept only for a specific period of time,
probably not more than thirty (30) days. The reporting and arresting officer was _______________________,
Badge No._________, of the ____________ Police Department. The evidence that the Defendant seeks to
preserve would have been generated between _________ o’clock ___.m. and _________ o’clock p.m. on
_______________________, 200___.
IV.
Defense counsel believes that the foregoing record keeping systems contain evidence that is relevant and
possibly favorable to the defense. Defense counsel believes that the foregoing evidence will be destroyed
unless this court enters an order that the evidence be preserved for use in the trial of this case. The Defendant
requests that the court enter an order ordering the _____________ Police Department to preserve and not to
destroy any recording of any radio transmissions to and from the aforesaid police officer or any other officers
that participated in the aforesaid arrest; the “markout” logs of any arresting or participating officer in this
case; the logs of the use of the onboard computer of each participating squad car; and the cell phone logs
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of the arresting and participating officer(s), for the period of time between __________ o’clock ___.m. and
__________ o’clock ___.m. on _____________________, 200___. Defense counsel asks only that the Court
order the preservation of the foregoing evidence until such time as the Court can determine whether such
evidence is relevant and discoverable by the defense.
WHEREFORE, the Defendant prays that the Court order Chief ___________________ and the
_______________ Police Department to preserve, and not to destroy the evidence identified herein.

Respectfully Submitted,

		
		
		
		
		
		

____________________________________
Attorney Name
State Bar Number
Address
City, State, Zip
Phone
Fax

		
		

Attorney for Defendant
***

CERTIFICATE OF SERVICE
This is to certify that a true and correct copy of the foregoing Motion to Preserve Evidence was served upon
the attorney for the State on ________________________, 200___.

____________________________________
Attorney for Defendant
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Cause No. __________
STATE OF TEXAS
		
V.		
		
***		

§
§
§
§
§

IN THE _______________ COURT
COURT DESIGNATION
_______________ COUNTY, TEXAS

ORDER TO PRESERVE EVIDENCE
Came on to be considered the Motion to Preserve Evidence of Defendant, ___________________. Upon
consideration of the motion and the argument of counsel, the motion is GRANTED. It is ordered that Chief
____________________ and the ______________ Police Department shall preserve and shall not destroy
the following material relating to the arrest of Defendant ______________________, for the time period of
__________ o’clock ___m. to _________ o’clock ___m. on ____________________, 200___. The evidence to
be preserved is the following information from or relating to the arrest of the Defendant by _____________
Police Officer ____________________, Badge no. ________ and any other officer who participated in the
stop and arrest of the Defendant, that resulted in service/arrest/case number ____________:
a.

Recordings of communications between the officer and the police dispatcher;

b.	The “markout logs” of when an officer signs off his radio and/or leaves his squad car and the returns and
signs on;
c.	The logs of the use, and the nature of the use of the on board computer in the squad car (commonly
called MDT logs);
d.	The logs, bills, or recordings of the use of any cellular telephone in possession of or used by said of
ficer.
IT IS ORDERED that the above described evidence shall be preserved by a method and in a place to keep it
from being damaged or altered and to preserve it for production and use in Court, if necessary.
It is so ORDERED.

Signed on ______________________, 200___.
____________________________________
JUDGE PRESIDING
[Note: Order must be personally served on chief of police or other responsible figure in order to be effective, binding, and enforceable.]
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Calling all TCDLA members!
Ready for a challenge?
• • •

YOUR help is needed!
Increase TCDLA Membership to 3000!
Current membership 2,732 (as of 1/14/08)
Qualifications:
TCDLA Membership Drive runs September 6, 2007, thru May 23, 2008
We need you to recruit new/renewal members!*
*A new member is someone who has never joined TCDLA. A renewal member will be someone who was a previous member
and has not renewed since 9/1/06.

Awards:
Prize amounts are vouchers redeemable for TCDLA publications, seminars, and hotels.
1st Prize: $1,000 in TCDLA vouchers
2nd Prize: $500 in TCDLA vouchers
3rd Prize: $350 in TCDLA vouchers
There will be two first-place prizes awarded by division.
Division 1: Bexar, Dallas, Harris, Tarrant, and Travis
Division 2: all other counties not listed in first division

Rules:

•

You must be a current TCDLA member in order to win.
Division 1: First-place winner must have at least 10 members
Division 2: First-place winner must have at least 7 members

• TCDLA officers are not eligible to win.
•	In order to keep track of contestants and members, you, the contestant, will need to
email the member’s name to Miriam, at mherrera@tcdla.com.

Refer members to our website, www.tcdla.com, to join or renew.
Contact Miriam Herrera at 512-478-2514 ext. 32 with any questions.
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Significant Decisions Report
Please do not rely solely on the summaries set forth below. The reader is advised to
read the full text of each opinion in addition to the brief summaries provided.
The Significant Decisions Report is published in Voice for the Defense thanks to a
state grant from the Judicial and Courts Personnel Training Fund, administered by the
Texas Court of Criminal Appeals.

SUPREME COURT
Opinions
Cert. to 7th Circuit—Reversed
6th Amendment violation not presumed when lawyer is present only by speaker phone
during plea
Wright v. Van Patten, __U.S.__ 128 S. Ct. 743, 169 L. Ed. 2d 583 (2008)
Opinion: Per Curiam; Dissent: Stevens
When Van Patten pled nolo to reckless homicide, his lawyer was not physically present in the
courtroom, but was linked through a speaker phone during the hearing. Van Patten was given an
opportunity to consult privately with his attorney and also verbally confirmed that he had discussed
the plea decision with his attorney prior to the hearing. He later moved to withdraw the plea, argu
ing that speaker phone representation violated his 6th Amendment right to counsel. Case was origi
nally remanded to 7th Circuit in light of Carey v. Musladin (concerning prejudicial conduct in the
courtroom), when that court had reversed after applying a United States v. Cronic presumption of
prejudice analysis. But 7th Circuit reaffirmed its decision, holding the Supreme Court has “long rec
ognized a defendant’s right to relief if his counsel was constructively absent during a critical stage
of the proceedings.” On second cert grant Supremes again reverse, this time holding there is no
jurisprudence dictating that an attorney is presumed ineffective at a plea hearing by participating
through a speaker phone. Court does not address the merits of speaker phone representation in the
courtroom, saving that question for another time.
Cert. to 9th Circuit—Reversed
State’s motion to vacate and dismiss appeal with prejudice moots defendant’s IAC claim
Arave v. Hoffman, __U.S.__, 128 S. Ct. 749, 169 L. Ed. 2d 580 (2008)
Opinion: Per Curiam (9-0)
Respondent Hoffman was convicted of murder and sentenced to death in Idaho state court. He
filed this federal writ seeking relief on the ground of ineffective representation throughout his plea
negotiations. The 9th Circuit reversed the case in part, and on remand, the District Court granted
relief in part and denied in part, after finding Hoffman’s lawyer ineffective during sentencing, but
not during plea proceedings. The 9th Circuit again reversed in part, ordering the plea offer be rein
stated in order to remedy the inadequate representation that Hoffman had experienced at sentenc
ing. However, Supremes disagree, holding that Hoffman’s abandonment of the IAC claim during
plea bargaining and his motion to vacate and dismiss with prejudice in order to move on to the sen
tencing process (as well as the state’s agreement thereto) effectively mooted Hoffman’s habeas claim
to remedy his dealings with ineffective counsel. Judgment is therefore vacated and case is remanded
to the 9th Circuit, which is ordered to remand to the district court for dismissal of the relevant claim
with prejudice.

FIFTH CIRCUIT
No ex post facto problem in depriving petitioner of
parole due to rules changes
Wallace v. Quarterman, __F.3d__, 2008 U.S. App. LEXIS
2332 (5th Cir. No. No. 06-41196, 2/1/08)
In 1981, when Wallace was sentenced to life for capital
murder, the rules regarding parole stated a majority of a 3-per
son panel could grant parole. However, in 1995, when Wallace
became parole eligible, the rules had changed, making parole
possible only by a two-thirds majority vote of the entire board
panel. Wallace specifically claims that two board members with
supervision over his unit voted in his favor, and if the old rules
applied, he would have been paroled. Court rejects Wallace’s
claims: while changes to parole eligibility could retroactively
increase punishment, determinations of suitability for parole,
as determined by an eighteen- or a three-person panel, are
discretionary; based on circuit precedent, changes to discre
tionary parole guidelines do not have ex post facto implica
tions; the code that Wallace contests addresses parole board
decision-making; it relates directly to the Board’s determina
tion of suitability for parole (not eligibility) and does not have
ex post facto implications; although the 1981 and 1995 code
language does not alone show a significant risk of increased
confinement, a court must look to the specific facts of the case,
if a claimant has presented such facts, to determine whether a
new law produces a “sufficient risk” of increased confinement;
here, Wallace presented no evidence that these Board members
voted on both panels or that they would have been assigned to
the later panel if it were a three-person panel. Wallace pro
duced only speculative evidence that the new rules produced a
risk of increased confinement.
APA not applicable to congressional enactments
United States v. Clayton, 506 F.3d 405 (5th Cir. 2007)
The fact that the exemption amount in 26 U.S.C. §6012
is tied to the Consumer Price Index (“CPI”) does not negate
the duty to file an income tax return; contrary to defendant’s
argument, the requirements of the Administrative Procedures
Act (“APA”) do not apply to congressional enactments; the fact
that the statute incorporates the CPI by reference does not run
afoul of the APA; defendant’s duty to file an income tax return
under §6012 (a necessary element of his failure-to-file charge
under 26 U.S.C. §7203 (was therefore not negated by this ar
gument.
Case remanded for resentencing because of invalid
prior used for enhancement; multiplicative conviction
vacated
United States v. Hollis, 506 F.3d 415 (5th Cir. 2007)
(1) By stipulating to the fact of his prior 1963 South Caro
lina felony conviction for purposes of his trial on guilt or inno
cence of a felon-in-possession-of-a-firearm charge, see United

States v. Old Chief, 519 U.S. 172, 190–91 (1997), defendant did
not waive his right to attack that prior conviction collaterally
so as to prevent use of that conviction to enhance his sentence
under the Armed Career Criminal Act (“ACCA”), 18 U.S.C.
§924(e); on the merits, because the record failed to show that
defendant was represented by counsel when convicted on the
1963 case, the government had the burden of proving that he
validly waived his right to counsel; because the government
failed to do this, and because the 1963 conviction was neces
sary to the ACCA enhancement, the Fifth Circuit vacated the
sentence and remanded for resentencing without the enhance
ment.
(2) The law-of-the-case doctrine did not prevent the
district court from granting relief on defendant’s multiplic
ity claim, raised on his first appeal but not addressed by the
Fifth Circuit in that appeal; even if it were assumed that the
Fifth Circuit’s opinion in the first appeal rejected the multi
plicity challenge, that decision was “dead wrong” in light of
the clearly contrary precedent in United States v. Muñoz-Romo,
989 F.2d 757, 759 (5th Cir. 1993); accordingly, because the
government had already elected which of the multiplicative
convictions should be vacated, the Fifth Circuit vacated defen
dant’s felon-in-possession conviction in accordance therewith
(leaving standing his fugitive-in-possession conviction under
18 U.S.C. §922(g)(2)).
State drug conviction qualified as “drug trafficking
offense” for purpose of guideline
United States v. Gutierrez-Bautista, 507 F.3d 305 (5th
Cir. 2007) (superseding opinion at 494 F.3d 523 (5th Cir.
2007))
Defendant’s Georgia conviction for “trafficking” in meth
amphetamine qualified as a “drug trafficking offense” for pur
poses of USSG §2L1.2; even though the Georgia “trafficking”
statute could be violated by mere possession of 28 grams or
more of methamphetamine, defendant’s indictment charged
that he both sold and possessed methamphetamine, and, un
der Georgia law, a guilty plea admits all averments of fact in
the indictment or accusation.
Involuntary medication to restore schizophrenic’s
competency to stand trial was OK
United States v. Palmer, 507 F.3d 300 (5th Cir. 2007)
District court did not err, under the four-factor analysis
mandated by Sell v. United States, 539 U.S. 166 (2003), in or
dering defendant involuntarily medicated in order to restore
him to competency to stand trial; defendant did not contest
the district court’s finding on the first factor (namely, that the
administration was medically appropriate); nor, on de novo
review, did Fifth Circuit believe that the district court had
erred in finding important governmental interests at stake;
in evaluating this factor, courts have looked at the statutory
maximum penalty for the charged offense, rather than the
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Guideline range; nor did the district court clearly err by find
ing that involuntary medication of defendant will significantly
further the government’s interest; finally, the district court did
not err in finding that forced medication was necessary to fur
ther the government’s interest, notwithstanding the fact that
he has likely already have served any sentence that would be
imposed.
Voir dire error not harmful; drug smuggling profile
evidence not erroneous
United States v. Sanchez-Hernandez, 507 F.3d 826 (5th
Cir. 2007)
(1) Even if district court erred in refusing to strike a pro
spective juror for cause, that error provided no basis for rever
sal of defendant’s conviction, because he struck that prospec
tive juror with one of his peremptory challenges; under United
States v. Martinez-Salazar, 528 U.S. 304, 307 (2000), “if the de
fendant elects to cure such an error [of the erroneous denial
of a challenge for cause] by exercising a peremptory challenge,
and is subsequently convicted by a jury on which no biased
juror sat, he has not been deprived of any rule-based or con
stitutional right”; Fifth Circuit rejected defendant’s argument,
based on Justice Souter’s concurrence in Martinez-Salazar,
that it may be reversible error to refuse to afford a defendant
an extra peremptory challenge when he has used a peremptory
challenge to cure an erroneous denial of a challenge for cause
and when he shows that he would otherwise have used all his
peremptory challenges for noncurative purposes; because de
fendant did not argue that either of the two exceptions to the
Martinez-Salazar rule applied, he was not deprived of any
rule-based or constitutional right by the district court’s denial
of his challenge for cause.
(2) Law enforcement testimony about the particular
methods used for crossing drugs over the river from Mexico to
the United States did not constitute impermissible drug smug
gling “profile” evidence, or impermissible expert testimony re
garding defendant’s knowledge that he was participating in
drug smuggling; although the agents’ testimony came close to
crossing the line because of its tendency to imply the defen
dant’s knowledge of the drug activity, Fifth Circuit ultimately
concluded that under the circumstances, the district court did
not abuse its discretion in admitting the testimony, because
that testimony, based on the agents’ knowledge and experi
ence, could assist the trier of fact to understand the evidence;
additionally, the evidence was not pure profile evidence of
fered to show defendant’s guilt based on similarity to a pro
file; rather, the evidence served to rebut defendant’s innocent
explanation for his presence at the scene; finally, although the
case law prohibits witnesses from expressing an opinion that
drug transporters would not permit an unknowing outsider to
participate in the transportation of drugs, nothing in the case
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law forbids the government from asking the jury to draw that
inference.
Injury to a child qualified as aggravated felony
Perez-Muñoz v. Keisler, 507 F.3d 357 (5th Cir. 2007)
Immigrant’s prior Texas conviction for injury to a child
(Tex. Penal Code §22.04) qualified as a “crime of violence” un
der 18 U.S.C. §16(b), and hence an “aggravated felony” under
8 U.S.C. §1101(a)(43)(F); the immigration courts properly
used the charging instrument for the prior case to pare down
the statute and establish that the prior offense was committed
by an intentional and knowing act, not a passive or reckless
omission; finally, the Fifth Circuit concluded that as the of
fense of injury to a child by intentional and knowing act is
usually committed, it involves a substantial risk that physical
force will be used against the person of another.
District Court has no discretion to grant new trial on
ground not raised in defendant’s motion
United States v. Nguyen, 507 F.3d 836 (5th Cir. 2007)
A district court does not have the authority to grant a new
trial on a ground other than one raised by a defendant’s mo
tion under Fed. R. Crim. P. 33; here, defendant did not ade
quately raise the issue of improper closing argument by the
government in his new trial motion; furthermore, even as
suming arguendo that the district court could recharacterize
defendant’s motion for judgment of acquittal as a new trial
motion, that motion likewise did not adequately raise the im
proper argument issue; accordingly, the Fifth Circuit reversed
the district court’s grant of a new trial.
Mailbox rule inapplicable to state habeas petitions, thus
AEDPA not tolled
Howland v. Quarterman, 507 F.3d 840 (5th Cir. 2007)
Under Coleman v. Johnson, 184 F.3d 398, 402 (5th Cir.
1999), the prison mailbox rule does not apply to Texas state
habeas petitions governed by Tex. Code Crim. P. art. 11.07;
nothing in the Texas Supreme Court’s intervening decision in
Warner v. Glass, 135 S.W.3d 681 (Tex. 2004), affects the valid
ity of Coleman’s holding; accordingly, the placing of prison
er’s Texas state habeas petition (which was never received by
the state court) into the prison mail system did not toll the
AEDPA’s one-year statute of limitations, and prisoner’s fed
eral petition was therefore untimely; nor did the district court
abuse its discretion in refusing to hold the federal petition
timely under the doctrine of equitable tolling; there was no
evidence that state officials interfered with prisoner’s right to
file a habeas application in state court or failed to mail the writ
in a timely manner; furthermore, the record failed to show due
diligence on the part of the prisoner.

COURT OF CRIMINAL APPEALS
PDR Opinions
Appellant’s PDR from Harris County—Reversed/
remanded
Complainant’s description of assailant was testimonial,
thus admission violated Confrontation Clause
Vinson v. State, __S.W.3d__ (Tex.Crim.App. No.
PD-1540-06 & 1541-06, 1/22/08); Opinion: Price (8-0);
Meyers did not participate
In this domestic violence case, CCA holds the complaint’s
initial identification of her assailant as the Appellant, “Vin
son,” was not testimonial in nature, and thus did not violate
the Confrontation Clause of the Sixth Amendment. However,
her statements to the arresting officer concerning the details
of the assault were improperly admitted by the trial court
because the State failed to establish that the statements were
non-testimonial. Because Appellant was not present during
the recounting of the assault, and no other Davis v. Washington, 126 S.Ct. 2266 (2006), factors indicate that an emergency
situation was still in progress, complainant’s statements to the
officer concerning the details of the assault were testimonial
in nature and thus inadmissible under Crawford. Therefore,
the admission of those details into evidence through the vehi
cle of officer’s testimony violated the Confrontation Clause.
COA’s judgment is affirmed in part and reversed in part, and
the cause is remanded to that court for a harm analysis.
Appellant’s and State Prosecuting Attorney’s PDRs from
Lampasas County—Affirmed
Bigon v. State, __S.W.3d__ (Tex.Crim.App. Nos.1769-06
& 1770-06, 1/16/08); Opinion: Meyers; Dissent: Keller
On appeal of his conviction for killing a woman and her
infant child, COA affirmed Appellant’s convictions for felonymurder (2), but reversed his convictions for intoxication man
slaughter (2) and manslaughter (2) because of double jeopardy
violations based on unassigned error. CCA made the following
holdings as to Apellant’s PDR:
• COA did not err in ruling the felony murder statute plainly
dispensed with a culpable mental state, and that a felony
DWI, which also does not require proof of a culpable men
tal state, may serve as the underlying felony. Lomax v. State,
233 S.W.3d 302 (Tex. Crim. App. 2007).
• COA did not err when it found Appellant’s act of driving
his vehicle into the lane of oncoming traffic was an act
clearly dangerous to human life and in furtherance of felony
DWI.
• Mata did not preclude the results of a retrograde extrap
olation when a testifying chemist assumes a defendant is in
the elimination phase of alcohol consumption at the time

of the accident.
SPA’s PDR:
• CCA rejects SPA’s contention that COA should have re
quested briefing before deciding that the convictions for
felony murder and manslaughter, and felony murder and
intoxication manslaughter violated double-jeopardy prin
ciples. When a double-jeopardy violation is clear from
the face of the record, the appellate court does not need
to request briefing from the parties in order to decide the
issue.
• CCA rejects SPA’s argument that courts should take into
account the prosecution’s preference when deciding which
convictions to vacate when a multiple punishment viola
tion occurs. The most serious offense test determines which
conviction will be kept, and CCA has recently decided the
most serious offense is the offense with the greatest sen
tence. Ex parte Cavazos, 203 S.W.3d 333 (Tex. Crim. App.
2006).
Judgment is therefore affirmed.
State’s PDR from Brazoria County—Affirmed
No harm analysis where Appellant’s waiver of counsel is
not voluntary or knowing
Williams v. State, 1245-06, __S.W.3d__ (Tex.Crim.App.
No. 1245-06, 1/16/08); Opinion: Keasler; Womack not
participating
Here CCA adheres to prior holdings that waiver of coun
sel is invalid when the trial court fails to inquire into the de
fendant’s indigent status and admonish her about the right to
appointed counsel. Moreover, the error is structural constitu
tional error that is categorically immune to a harm analysis.
CCA rejects State’s arguments that the record shows Appellant
“intended to represent herself irrespective of the trial court’s
admonishments or advice, and specifically chose to repre
sent herself ” and under the facts of this case, the outcome of
the trial would not have been different. These arguments are
purely speculative, and it is the speculative nature of these ar
guments that makes an assessment of harmlessness impossible.
Although the judge told Appellant that she had the “right” to
an attorney, the judge neither informed her that she would be
entitled to an attorney if she could not afford one nor inquired
into her indigent status even though she stated she did not
hire an attorney because she could not afford one. Despite the
inadequate admonishments, the judge allowed her to repre
sent herself. CCA holds the trial was rendered fundamentally
unfair and unreliable because Appellant was denied the right
to appointed counsel. Application of a harmless error analysis
is therefore not appropriate and prejudice is presumed. Judg
ment is affirmed.
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State’s PDR from Harris County—Affirmed
Videotape was not an “excited utterance”
Fischer v. State, __S.W.3d__ (Tex.Crim.App. No.
0043-07, 1/16/08); Opinion: Cochran
Dissent: Hervey, w/ Meyers, Keller & Keasler
COA reversed Appellant’s conviction for DWI because the
state was allowed to introduce a videotape taken with the ar
resting officer’s vehicle camera. CCA holds a law enforcement
officer’s factual observations of a DWI suspect, contempora
neously dictated on his patrol car videotape, are not admissi
ble as a present sense impression exception to the hearsay rule
under Tex. R. Evid. 803(1). An officer may testify in the court
room to what he saw, did, heard, smelled, and felt at the scene,
but he cannot substitute or augment his in-court testimony
with an out-of-court oral narrative. This calculated narrative
in an adversarial setting was a “speaking offense report.” It was
not the type of unreflective, street-corner statement that the
present sense impression exception to the hearsay rule is de
signed to allow. Judgment is therefore affirmed.
Opinion on State’s Motion for Rehearing—Granted/
remanded to COA
Trial counsel’s failure to participate in trial rendered him
ineffective
Cannon v. State, __S.W.3d__ (Tex.Crim.App. No.
1084-05, 1/16/08); Opinion: Holcomb (5-4); Keller, Mey
ers, Keasler, and Hervey, dissent w/o opinion.
Original opinion handed down 10/17/07. Counsel, who
refused to participate in DWI trial because the trial court re
fused to grant his motion for continuance, meaning his expert
would not be available, held ineffective under United States v.
Cronic, 466 U.S. 648 (1984), standard, and case remanded for
further proceedings. CCA again finds counsel ineffective, but
this time remands the case so that COA may address State’s
cross-point (trial court erred in “exclud[ing] a jury instruction
on the per se definition of intoxication. See Tex. Code Crim.
Proc. 44.01(c).”), which is the only apparent difference be
tween this and the original opinion.

PDRs granted
Grants 1/16/08
07-0969 Billodeau, David Clyde, Appellant’s PDR from
Harris County; Aggravated Sexual Assault
When a defendant is accused of aggravated sexual assault,
and the only evidence in the case consists of the testimony of
the complainant and the testimony of the accused, should the
trial court prevent the defense from presenting evidence about
threats and false, similar allegations made by the complainant
after the date of the charged offense, but before the date of the
complainant’s testimony at trial?
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07-1187 Johnson, Ivan, Appellant’s PDR from Llano
County; Indecency w/child
The Court of Appeals erred in holding that a trial court
can, under Article 42.12 §12(c) of the Code of Criminal Pro
cedure, modify the conditions of a defendant’s probation to
require 180 days in jail after victim allocution under Article
42.03 §1(b) of the Code of Criminal Procedure.
07-1276 Laster, Tommy G., Appellant’s PDR from
Tarrant County; Attempted Aggravated Kidnapping
1. Did the Court of Appeals err when it held that the evi
dence was legally sufficient to support the conviction?
2. Did the Court of Appeals err when it held that the evi
dence was factually sufficient to support the conviction?
07-1540 Vennus, Garland Jerome, State’s PDR from
Harris County; Possession of Controlled Substance w/
Intent to Deliver
1. The court below erroneously failed to hold Appellant
was estopped from complaining that the trial court erred by
denying his motion to suppress evidence on the basis that the
state failed to demonstrate that officer Gill had reasonable sus
picion for Appellant’s prolonged detention after a traffic stop
where Appellant’s trial counsel’s action in objecting to legiti
mate questions asked Gill by the state (a) effectively blocked
and prevented the state from showing the existence of reason
able suspicion for the prolonged detention and (b) thereby
caused the condition Appellant claimed and the court below
found responsible for the trial court’s erroneous suppression
ruling
2. The court below erroneously determined the trial court
could not have reasonably found that (a) Appellant was ar
rested for making an illegal turn and improper signaling and
(b) Appellant’s prolonged detention was therefore lawful as
part of a search incident to Appellant’s arrest under the cir
cumstances, and accordingly erroneously disregarded the trial
court’s case-dispositive implied finding to that effect, which
was supported by the evidence and in itself authorized the trial
court’s denial of Appellant’s motion to suppress evidence.
07-1561 Landrian, Carlos, State’s PDR from Harris
County; Aggravated Assault
The Court of Appeals erred in holding the trial court
erred in submitting a jury charge without requiring the jury
unanimously to agree that appellant either intentionally and
knowingly caused bodily injury or recklessly caused serious
bodily injury.
07-1575 Sims, Taneesha Monique, Appellant’s PDR from
Harris County; Aggravated Assault
Whether the state can admit evidence of truthfulness
based upon a single encounter with law enforcement when the
opinion as to truthfulness is predicated upon an alleged viola

tion of Tex. Pen. Code Ann. §27.08(A) (Vernon 2003) (false
report to peace officer).

Grants 1/23/08
07-1461 Bartlett, Roy Bob, Appellant’s PDR from
Aransas County; DWI
Whether the trial court’s instructions to the jury concern
ing its use of the breath test refusal as evidence constitutes a
comment on the weight of the evidence.
07-1532 Grissam, Rodger Lou, State Prosecuting Attorney’s PDR from Hood County; Burglary of Habitation
1. In order to constitute the offense of attempted theft,
must the accused have engaged in conduct which, if not aban
doned or interrupted, would have culminated in a completed
offense, or can conduct short of an effort to appropriate spe
cific, identifiable property suffice to constitute an attempt to
commit theft?
2. Did the Court of Appeals err by failing to consider rea
sonable inferences from the evidence that could have been
drawn by a rational jury in holding that the evidence was legally
insufficient for the jury to find that the defendant committed
the offense of burglary by entry with the attempted commis
sion of theft?
07-1601 Corral, David, Appellant’s PDR from El Paso
County; POCS & Aggravated Kidnapping
1. The opinion of the Court of Appeals violates Rule 47.1
of the Texas Rules of Appellate Procedure in that the opinion
failed to address every issue raised and necessary to the final
disposition of the appeal.
2. The opinion of the Court of Appeals violates amend
ments six and fourteen of the U.S. Constitution, Article I,
Section 10 of the Texas Constitution, and Article 1.051 of the
Texas Code of Criminal Procedure in that the opinion failed to
address the critical issues.
3. The opinion of the Court of Appeals incorrectly applied
the proper standard for determining if an appealing defendant
has waived appeal, failing to conduct a factual analysis of the
entire record and relying instead solely on the Appellant’s sig
nature on plea forms, contrary to applicable decisions of the
Texas Court of Criminal Appeals and other Texas courts of
appeal.

COURT OF APPEALS
COA summaries are by Chris Cheatham of Cheatham &
Flach, PLLC, Dallas, Texas.
Agreement to cap maximum sentence to which
Defendant could be subject constituted a “plea

bargain,” and therefore, this was a plea-bargain case to
which there was no right of appeal
Menjivar v. State, __S.W.3d__, 2007 WL 4099409 (Tex.
App. No. 01-06-00085-CR-Houston [1st Dist.] Nov. 15,
2007).
As stated. Appeal later dismissed in an unpublished
opinion.
Submitting aggravated sexual assault charge in
disjunctive did not offend Defendant’s constitutional
right to unanimous verdict
Santee v. State, __S.W.3d__ (Tex.App. Nos.
01-06-00374-CR & 01-07-00839-CR -Houston [1st Dist.]
Nov. 15, 2007)
This, the court held because the charge effectively permit
ted the jury to find the defendant guilty of aggravated sexual
assault in a single verdict if it found that, inter alia, the defen
dant caused his sexual organ to penetrate or contact victim’s
sexual organ. Because penetration necessarily includes con
tact, the jury, in effect, unanimously determined that defen
dant contacted complainant’s sexual organ and that it was,
thus, not error to submit the charge in the disjunctive. All the
jurors who believed there was penetration necessarily also be
lieved that antecedent contact had occurred.
Drug conviction reversed for failure of police to
quantify proportion of codeine in cough suppressant
cocktail
Sanchez v. State, __S.W.3d__, 2007 WL 3227744 (Tex.
App. No. 01-06-00210-CR -Houston [1st Dist.] Nov. 01,
2007)
Evidence was insufficient to prove that nonnarcotic cough
suppressant, Promethazine, was present in sufficient propor
tion to confer valuable medicinal qualities other than those
possessed by codeine alone, as required by Tex. Health &
Safety Code Ann. §481.105(1), because the police chemist
could not quantify the amount of codeine or the amount of
Promethazine that had been contained in the liquid.
Victim’s mother vicariously consented to tape
recording of conversations between defendant and
victim, even though defendant and victim did not
themselves consent
Weaver v. State, No. 10-06-00326-CR, 2007 WL
4157237 (Tex.App.-Waco, Nov. 21, 2007) (unpublished)
Defendant argued that the trial court erred by denying
his motion to suppress tape recordings of telephone conversa
tions between himself and the child victim on the ground that
they were made without either his or the victim’s consent. Spe
cifically, the defendant filed a motion to suppress the tapes be
cause: (1) there was no vicarious consent; and (2) there is a rea
sonable expectation of privacy in conversations conducted via
speakerphone. “Until recently, ‘no Texas cases have addressed
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a parent’s ability to vicariously consent to the recording of a
child’s telephone conversations’” (internal citation omitted).
Both parties cited to Alameda v. State, a Fort Worth Court of
Appeals case, later affirmed by Texas Court of Criminal Ap
peals, which addresses the doctrine of vicarious consent in the
context of the parent/child relationship. In that case, the tapes
were deemed admissible because the mother in that case artic
ulated her belief that the defendant and victim were engaging
in inappropriate behavior. The instant defendant argues that
unlike in Alameda, the mother of the victim in this case failed

to articulate a good faith reasonable basis for believing that
the recordings were in the victim’s best interest. In particular,
the defendant complained that the State never inquired as to
the mother’s basis for recording the conversations. Sufficient
evidence of the mother’s belief that the recordings were in the
victim’s best interest was manifested in the written statement
that were admitted into evidence at the hearing, concluded
the appellate court. According to those statements, the mother
had observed the Defendant touching the victim.

TCDLA New Members
Affiliate Member
Beth Larsen, Austin
Public Defender Member
Roderick B. Glass, San Antonio
Deborah S. Letz, San Antonio
Lori Rodriguez, San Antonio
Regular Member
Windy W. Barham, Waco
David B. Black, Vanderpool
Steven Comte, Tyler
Ralph E. Cooper, Waco

Clifford Perry Winter Duke, Dallas
Scott Foster, El Paso
Andrew Garcia, Dallas
Smith E. Gilley, Greenville
Bradley Elliott Hargis, Austin
Jeffrey Don Herrington, Palestine
Malcolm David Martin, Houston
James S. Mechler, Fredericksburg
Cheryl Jerome Moore, Dallas
Nathan Chad Morgan, Fairfield
Jaime Jerry Munoz, San Juan
J Marvin Roach, Waco
Marco A. Sanchez, Austin

Irma Sanjines, Corpus Christi
Kimberly Schott, Waco
Malcolm Schulz, Abilene
Stephen W. Spurgin, Marfa
Andrew Steed, El Paso
Laura A. Talamantes, El Paso
Philip Carl Umphres, Dallas
Robert G. Vela, Corpus Christi
Artiquewa Warren, Bellaire
Student Member
Morgan Dru Taylor, Duncanville

Advanced Trial Series
The Advanced Trial Series (ATS) is the next step forward. ATS is bringing the most advanced trial tactics to
criminal lawyers in smaller jurisdictions. Even for lawyers who only occasionally handle criminal cases, ATS
will give you a leg up on the competition.
CDLP Chair: Grant Scheiner
Course Directors: Susan Anderson and Bobby Lerma
Topics include but are not limited to:
•
•
•
•
•
•
•
•

Charging Instruments—Challenging and Quashing
Pre-Trial Motions
Impeachment Evidence
Expert Witnesses—Attacking and Defending
Punishment Phase—Law, Strategy and Tactics
Preserving Error and Setting Up Appeal
How to Choose a Winning Theme
Ethics

Cities to be traveled in 2008 (subject to change)
Del Rio—April 18
South Padre Island—July 10–11
*Register on the web at www.tcdla.com

Seminars sponsored by CDLP are funded by a grant administered by the Court of Criminal Appeals of Texas.
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TCDLA
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Directors Nominees
2008–2009
Officers:
H. F. “Rick” Hagen, Denton, President
Stanley Schneider, Houston, President-elect
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Tyler
Longview
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Corpus Christi
McAllen
Kingsville
Beaumont
Houston

Bruce Ponder	  1
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Fred Brigman	  2
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Bruce Ashworth	  5
Gary Udashen	  6
Franklyn Mickelson	  6
Larry Boyd	  6
Brent Cahill	  8
Russell Hunt	  9
George Taylor
10
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12
David O’Neil
13
Nicole DeBorde
14
Emily DeToto
14
Phoebe Smith
14

District
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He-e-re’s Rusty!

21 st Annual Rusty Duncan
Advanced Criminal Law Course

Scholarly topics include
$ Crawford/Confrontation Clause
$ DWI and Drugs
$ Eyewitness ID
$ Family Violence
$ Assault/Sex Offender Registration
See website for complete agenda

NEW!

Q&A session with each speaker available after each presentation
CLE applied for 17.75 hours, including 2.0 ethics

Lodging options:
Hilton Palacio del Rio 210-222-1400 (Host hotel: $169)
Seminar one-hour delay feed at Hilton Hotel
Free childcare for parties
Annual membership party
Grand Hyatt 210-222-1234 ($175)
Menger 210-223-4361 ($139)
Red Roof Inn 210-229-9973 ($90)

June 26–28, 2008
Henry B. Gonzalez Convention Center | San Antonio, Texas
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2007–08
Annotated Code of Criminal
Procedure and Penal Code
Cynthia L. Hampton &
   Philip Wischkaemper
Annotated Code of Criminal
Procedure and Penal Code,
with amendments from
the 80th Legislative
Session, effective
September 1,
2007.

Penal Code
includes excerpts
from Texas Health
and Safety Code and
Transportation Code, as
well as Texas Rules of Appellate
Procedure and Rules of Evidence.
Books include strike-outs and underlines
to indicate statutory and rules changes.

Order
fax 512-469-9107
phone 512-478-2514
online www.tcdla.com
mail 1707 Nueces, Austin 78701

Member Rates (free shipping for members):
Quantity
_____ x $70.36
_____ x $37.89
_____ x $48.71
_____ x $37.89

Code of Criminal Procedure and Penal Code Book Set
Code of Criminal Procedure and Penal Code CD Set
Code of Criminal Procedure Book
Penal Code Book

*Required fields
____________________________________________________________________________________
*Name                              
*Bar Number
____________________________________________________________________________________
*Mailing Address

____________________________________________________________________________________
*City                                *State               *Zip

____________________________________________________________________________________
Credit Card Number                                         Expiration Date

____________________________________________________________________________________
Name on Card

____________________________________________________________________________________
Signature
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Join TCDLA Join TCDLA Join TCDLA

Join TCDLA Today!

When you join TCDLA, you become a part of a long history
of providing outstanding services and assistance to criminal
defense lawyers across the great state of Texas.
Join today and take advantage of numerous member benefits.
Endorse a colleague or friend—encourage others to become a
member of TCDLA.

Member Benefits

Membership Application
To join TCDLA you must be a member in good standing of the State Bar of
Texas engaged in the defense of criminal cases (except law students or affiliate
applicants). An applicant must be endorsed by a TCDLA member. Members of
the judiciary (except honorary members) and those regularly employed in a
prosecutorial office are not eligible.
Your membership will go into effect upon approval of application and receipt
of annual membership dues. Please allow 6 to 8 weeks for confirmation and
certificate.
 Mr.    Ms.    Mrs.

 Voice for the Defense Magazine
	A subscription to the ONLY state-wide magazine
written specifically for defense lawyers, published 10
times a year.
 Membership Directory
A listing of all TCDLA members. Updated and reprinted
annually.
 TCDLA Discounts
	Receive significant discounts on CLE seminars and TCDLA
publications.
 Vendor Discounts
	Receive discounts on various goods and services provided
by numerous vendors.
 Strike Force
	Strike Force assistance which comes to the aid of lawyers
in need.
 Listserv Access
	Access to TCDLA listserv where you can exchange legal
information and resources with other TCDLA members.
 Website—Members Only Section
	Access to the “members only” section of the website,
which includes information on experts, summaries of
cases from the state and federal courts, and more.
 Experts
	Extensive list of experts for all types of criminal cases.
 Resources
	Expansive library of research papers from renowned
criminal defense lawyers.
 Legislature
Opportunities to be involved in the legislative effort.

_______________________________________

First Name      Last Name      Middle Initial
__________________________________________________________________
Law Firm
__________________________________________________________________
Mailing Address
__________________________________________________________________
City                State          Zip
__________________________________________________________________
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__________________________________________________________________
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__________________________________________________________________
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Nominating Endorsement (must be completed)
As a current member of TCDLA, I believe this applicant to be a person of
professional competency, integrity, and good moral character.

_________________________________________
Signature of Endorser (must be current member)

__________________________________________________________________
Printed Name of Endorser (must be current member)

Membership Category (please check one)









First-Time Member — $75 per year
Renewing Membership — $150 per year
Voluntary Sustaining Member — $300 per year
Sustaining Member — $200 per year
Affiliate Member (Experts or Legal Assistant) — $50 per year
Public Defender — $50 per year
Investigator — $50 per year
Law Student — $20 per year

Payment Method (please check one)

Resources for Texas Capital Litigators

 Check enclosed (payable to TCDLA)
 Visa     Mastercard     American Express     Discover

 Capital Litigation Update
Published 10 times a year with a “Motion of the Month”
enclosed.
 Capital Resource Listserv
	Access to a listserv consisting of Texas-only lawyers,
investigators, and mitigation specialists who practice in
the capital arena.
 Motions Bank and Claims
Access to a capital-specific motions bank and habeas
corpus claims for state and federal practice.
 Experts Database
	Access to a database of experts in a wide area of
expertise.
 CLE Opportunites
	Comprehensive substantive continuing legal education.
 Locating Assistance
	Assistance locating capital qualified investigators and
mitigation specialists.

__________________________________________________________________
Credit Card Number           Expiration Date

tcdla.com

__________________________________________________________________
Name on Card			
Signature

Mail completed form and payment to

Texas Criminal Defense Lawyers Association (TCDLA)
1707 Nueces Street • Austin, Texas 78701
Fax to (if paying by credit card): 512-469-9107
For office use only: Bar Card Date_________Month_____Year______
TAX NOTICE $36 of your annual dues ($19 if a Student Member) is for a one-year
subscription to the Voice for the Defense. Dues to TCDLA are not deductible as
a charitable contribution but may be deducted as an ordinary business expense.
The non-deductible portion of regular and initial membership dues is $39 in
accordance with IRC sec 6033.

