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Craig Jett

Holier Than Thou

I

President’s
Message

remember it well. My client had accepted the State’s offer, in the middle of an aggravated
sexual assault trial, to plead guilty to injury to a child and receive five years deferred adjudi
cation. The prosecutor and I were arguing to the judge about appropriate therapy conditions
and counselors. All my contentions were just wrong, according to the prosecutor, and the
counselors I suggested were “not approved” by the district attorney’s office. In frustration
and anger I raised my voice over the already-elevated level of discussion and said, “I am really
tired of you people thinking you have a monopoly on what is good and right.” To my sur
prise, the prosecutor became quiet. Our discussion was ended by the judge making a ruling
that reasonably accommodated both sides.
My reaction was born of a contentious trial, heated negotiations, and over twenty-five
years of dealing with self-righteous prosecutors whose faith in their own opinions was high,
mighty, and dogmatic.1 We have all had to deal with the haughty claims that the plea offer is
“fair”; that the State will provide all the discovery to which the defense is “entitled”; and that
the prosecutor knows his obligation under Brady. This “holier than thou” attitude is easy to
maintain when most of those prosecuted are obviously guilty, are disadvantaged or stupid.
The mantle of righteousness can become a political tool, result in self-delusion, or conceal
the abuse of authority. If you need reminders, consider the following.
Charles A. “Chuck” Rosenthal Jr. had worked in the Harris County District Attorney’s
Office for 31 years when he was elected, in November 2000, to succeed the retiring Johnny
Holmes. Rosenthal inherited a DA’s office that was known for vigorous prosecution, particularly
of death penalty cases. During his tenure, Chuck Rosenthal enhanced that reputation. He
called the death penalty a “biblical proposition.” He claimed to be responsible for carrying
out both God’s law and Texas law. In so doing, he sent more people to death row than any
other district attorney’s office in the country.2 Rosenthal’s policies, and attitude, raised the ire

1. This is not to say that the defense bar does not have its own version of the “true believer” who
is just as difficult and dogmatic.
2. “Houston prosecutor had long history as loose cannon”, Austin American-Statesman, January 31,
2008, by Liz Austin Peterson.
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of the defense bar. “Chuck Rosenthal is an arrogant individual
who believes he is doing God’s work so he can do anything and
get away with it,” said Katherine Scardino, a Houston defense
attorney.3 The Austin American-Statesman described Rosen
thal as having a long history as a “loose cannon.” He avoided
being fired for lighting firecrackers in a stairwell at the district
attorney’s office as a prank shortly after the Oklahoma City
bombing. He avoided being disbarred for violating a gag or
der when he discussed the Andrea Yates murder trial on “60
Minutes.” He avoided being run out of office for reluctantly
returning a $2,500 campaign donation from the owner of a
company he was prosecuting.4
The beginning of the end for Rosenthal came when Sean
Carlos Ibarra and Erick Adam Ibarra filed a civil rights suit
against the Harris County Sheriff ’s Office claiming they were
wrongfully arrested by Harris County sheriff deputies after
photographing and videotaping officers during a drug raid at
a neighbor’s home. As part of the discovery in the lawsuit, the
plaintiffs issued, with court approval, a subpoena for Chuck
Rosenthal’s emails. The plaintiffs’ attorney sought the emails be
cause he believed Rosenthal and Harris County Sheriff Tommy
Thomas had an agreement that they would not investigate each
other. Plaintiffs’ counsel convinced the court that the discovery
would produce evidence that the claims of the Ibarra brothers
had not been adequately investigated by the Sheriff ’s office.
Despite Rosenthal’s vigorous opposition, the court found
that his emails should be produced to plaintiffs’ counsel. The
content of the emails was scandalous. The emails contained
pornographic, racist, and political messages. They included love
notes between Rosenthal, who is married, and his secretary. The
emails also revealed that Rosenthal had used county resources
for personal and political purposes. This latter revelation re
sulted in an investigation by the Texas Attorney General’s of
fice into election law violations. Once Rosenthal’s motions to
quash the subpoenas were overruled, it was revealed that he
had deleted 2500 emails after being served with the discovery
request. A motion for contempt was then filed by the plaintiffs.
The foregoing events, and others, resulted in great public outrage
that ultimately led to Rosenthal’s resignation as Harris County
District Attorney. When he resigned, Rosenthal claimed that his
judgment had been impaired by the particular combination of
prescription drugs that he was taking.
While Rosenthal’s resignation as district attorney ended the
attorney general’s investigation, he was still subject to the mo
tion for contempt filed in federal court relating to his deletion
3. Ante, n. 2.
4. Ante.

of emails. After a contempt hearing, where Rosenthal testified at
length, the United States District Judge found him in contempt
for deletion of the emails and failure to timely reveal the deletions
to the court. In his written opinion, Judge Kenneth Hoyt found
“several areas of contradictions and misrepresentations that
render his testimony unreliable and incredible. Moreover, the
Court views his conduct as venomous and hostile to the judicial
process.” 5
The Court went on to state that Rosenthal’s conduct “re
veals a man confident in his status, entrenched in his brand
of law. He would not or could not acknowledge an authority
beyond himself. And, like the County Attorneys that appeared
earlier on in this case, Rosenthal reposes in the idolatry of their
own perverted wisdom.” 6
The Court ordered Rosenthal to pay sanctions in the
amount of $18,900. In addition, the Court found that the actions
of Rosenthal’s attorney, County Attorney Scott A. Durfee, “were
unprincipled and dilatory, at best, constituting a deliberate
indifference to the Court’s Orders and subpoena. With this
in mind the court finds that Durfee manifested a deliberate
indifference towards his duty under the rules of discovery, both
to his client and to the Court, and therefore, finds him in vio
lation of Rules 26 and 45 of the Federal Rules of Civil Procedure.
. . . As a consequence the Court FINDS and HOLDS Durfee in
CONTEMPT of Court.” 7
Durfee was ordered to pay sanctions in the amount of
$5,000, jointly and severally, as part of the $18,900 awarded
against Rosenthal.8 The Harris County Commissioners recently
voted to pay $1.7 million to settle the Ibarras’ civil rights suit.
The judge will determine whether the county will pay the plain
tiffs’ attorneys fees.9
During the same week that Chuck Rosenthal was being
held in contempt, 250 miles north on I-45 in Dallas, Rockwall
County District Attorney Ray Sumrow was on trial for theft by
a public servant, records tampering, and forgery. The case had
been moved to Dallas County and assigned to a visiting judge
and a special prosecutor. Also pending against Mr. Sumrow in
Rockwall County was a theft charge and an abuse of official
capacity charge in Travis County.

5. In Re: Charles A. Rosenthal, Jr. Bert Graham and Scott A. Durfee,
Civil Action No. H-04-186, Memoramdum Opinion and Order, p.
16.
6. Id at 17.
7. Id at 23.
8. Id. at 24.
9. “Harris County to settle suit that led DA to step down,” Austin
American-Statesman, March 4, 2008.
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Rockwall County is about 25 miles northeast of Dallas on
the eastern shores of Lake Ray Hubbard. Until recently it had
avoided the suburban growth that sprang up around Dallas
County. It is now a booming suburban bedroom community.
Ray Sumrow was first elected as Rockwall County District At
torney in 1986. By all accounts he ran a good office. I had a few
dealings with Ray over the years and always found him to be
cordial, forthright, and professional. He hired good assistants,
whom I always found to be friendly, professional, and reasonable
in how they handled their cases. Ray Sumrow was named prose
cutor of the year by the State Bar in 2001. There was no one
more surprised than I when I read about the investigations, and
then the indictments, of Ray Sumrow.
Sumrow went to trial before a jury. The trial was presided
over by recently retired Dallas County District Judge John
Nelms. Sumrow testified in an effort to explain the transactions
leading to his indictments. Even after hearing his testimony, the
jury found him guilty of theft by a public servant and dead
locked 11 to 1 in favor of conviction on the other two charges.
After being found guilty, Sumrow elected to go to the Court
for sentencing. At the punishment hearing, he again testified,
apologizing for the trouble his prosecution had caused but still
maintaining his innocence.
“I accept responsibility for not keeping good records. That’s
why I am here, when it’s all said and done,” Sumrow stated. “I
can’t deny it; the jury found me guilty of it. I can tell you with a
clean heart I did not take anything from Rockwall County.” 10
Judge Nelms, known to be a fair judge, set Sumrow’s pun
ishment at 4 years’ confinement.11 In sentencing him, Judge
Nelms stated: “I do not think that you are a bad person, but I
have learned in 45 years of criminal justice that sometimes good
people do bad things. . . . I do not do this with any great feeling
of joy or satisfaction, but you have done it to yourself.” 12
Judge Nelms said that the testimony at trial caused him to
believe that Mr. Sumrow had committed perjury, and pressured
his employees to lie and to tamper with evidence. He was critical
of Sumrow’s claims that the Rockwall sheriff, whose office ini
tiated the investigation, was motivated by political purposes.
“You have basically slandered the Sheriff and his employees.
They are in no way responsible for your actions.” 13
The Court also ordered Sumrow to pay restitution of
10. “DA gets fours in prison,” Dallas Morning News, March 26,
2008, pp. 1B, 7B.
11. Ironically, during his tenure as Rockwall County District Attor
ney, Sumrow prosecuted at least three elected officials for misconduct.
Each received probation. Ante, n. 10.
12. Ante, at 7B.
13. Ante.
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$9,652.76, the value of computer equipment, bogus travel ex
penses, and airline tickets paid for with public money. Sumrow
is out of jail on bond, pending appeal, and faces a retrial on the
two indictments where the jury deadlocked, as well as the in
dictments pending in Rockwall and Travis counties.
While doing the research for this article, I had the April 29,
2008, issue of the Dallas Morning News delivered to my door. The
headline read, “DNA to free another inmate.” This is nothing
new in Dallas County, where James Lee Woodard is the seven
teenth man exonerated by DNA in Dallas County since 2001.
Mr. Woodard, 55 years of age, was sentenced to life in prison
in 1981 for the strangulation and rape of his 21-year-old girl
friend, Beverly Ann Jones. Mr. Woodard’s case is particularly
disturbing because it may have been the result of the failure of
the district attorney’s office to turn over exculpatory evidence
to the defense.
After conviction, James Lee Woodard filed a motion for
new trial, alleging that the prosecutor did not fully disclose
information about the victim’s whereabouts the night she was
killed. At the hearing on the motion for new trial, one Theodore
Blaylock testified that around the time of the victim’s death, she
was drinking with him, Edward Mosley, and Eddie Woodard (no
relation to James Lee Woodard), and that Ms. Jones left and got
in another car with three other men (not the defendant). Mr.
Blaylock could not provide descriptions of the men. The motion
for new trial was denied, and Mr. Woodard’s life sentence was
affirmed.
Theodore Blaylock was later convicted of an aggravated
rape committed three weeks after Ms. Jones’ death. Later, in
1982, Blaylock was shot and killed when he tried to rape another
woman in her car. She pulled a gun from under the seat and
shot him several times. Eddie Woodard is now a registered
sex offender as a result of being involved in a brutal sexual as
sault and has absconded from probation. After his conviction,
James Lee Woodard wrote several handwritten letters to Henry
Wade, maintaining his innocence and asking that his case be
reinvestigated. His letters were always answered by a prosecutor
saying nothing could be done because a jury had convicted
him.
James Lee Woodard was cleared by DNA during a review
of 350 defendants’ requests for DNA testing denied under
previous Dallas County District Attorney Bill Hill. James Lee
Woodard’s case was investigated by the current Dallas County
District Attorney’s Office and the Innocence Project of Texas. It
is particularly disturbing that the prosecutors failed to disclose
to the defense that Ms. Jones was with three other men around
the time of her death. Mike Ware, who oversees the Dallas
County District Attorney’s Conviction Integrity Unit, concluded

that Mr. Woodard “received a ‘fundamentally unfair’ trial.” He
said he believes the evidence is something that prosecutors at
the time should have investigated, “or at least turn it over so
that the defense could investigate.” 14
On April 29, 2008, James Lee Woodard walked out of a
Dallas County District Court as a free man after spending
27 years and 4 months behind bars for a crime he did not
commit. State District Judge Mark Stoltz told Mr. Woodard:
“Unfortunately, you’re not getting justice today. You’re getting
the end of injustice.” 15
Prior to his hearing, Woodard ate breakfast with current
Dallas County District Attorney Craig Watkins, who apologized
to him during the hearing for his wrongful conviction. Jeff
Blackburn,16 chief counsel for the Innocence Project of Texas,
called the conduct in Woodard’s case a “classic and terrible ex
ample of police and prosecutors playing games with the truth.” 17
After the hearing, Woodard stated that he was not angry at his
attorney, the prosecutors, or the police who worked to send him
to prison. He did say that he has a low opinion of their work
ethic. “Integrity of police officers and public servants can never
be ignored or overstated. . . . I did not know there was such a
14. “DNA to free another inmate,” Dallas Morning News, April 27,
2008, p. 4A.
15. Dallas Morning News, April 30, 2008 p. 8B.
16. Dallas Morning News, April 30, 2008, p. 8B
17. Jeff Blackburn is a TCDLA member, a former TCDLA Board
member, and a defense lawyer of the year for his work in proving the
innocence of the Tulia defendants.

thing as a good attorney, bad attorney.” 18
Mr. Woodard’s hard-earned wisdom reminds us of what
we should already know: No one group, whether they be judges,
prosecutors, or defense lawyers, has more integrity or is more
or less subject to human frailties than any other. United States
Judge Kenneth Hoyt found that Chuck Rosenthal “would not or
could not acknowledge an authority beyond himself.” 19 Chuck
Rosenthal claimed that his judgment was impaired by drug
usage. Judge John Nelms found that Ray Sumrow was not a bad
man, but he was a man who violated the law and his oath of
office, then attempted to blame others for his actions.
Someone in the Dallas County District Attorney’s Office
violated one of the most fundamental requirements of our law
by failing to turn over exculpatory evidence that may have pre
vented over 27 years of injustice to James Lee Woodard. Each
of the foregoing individuals was near, or at the pinnacle of,
law enforcement in Texas. And yet, there was little difference
between them and most of the people they prosecuted. They
had the same faults, engaged in the same conduct, and made
the same excuses. I take no pleasure in pointing out the failings
of the prosecutors. After all, they are human beings just like
our judges, my fellow defense lawyers, and the defendants we
represent. In a world populated by human beings, no one has a
monopoly on what is good and what is right. We could all use
a reminder of that.
18. Dallas Morning News, April 30, 2008, p. 8B
19. In re Charles A. Rosenthal Jr. et al, Memorandum Opinion
and Order, p. 17.

Save the Date!
October 23-24, 2008

Sixth Annual
Forensics
Dallas, Texas
Seminars sponsored by CDLP are funded by
the Court of Criminal Appeals of Texas.
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Joseph A. Martinez

Plaudits

S

pecial thanks to Joseph Cordova and Emmett Harris, course directors for Advanced Trial
Series in Del Rio. We had 25 attendees. Criminal defense lawyers are working on starting
a local criminal defense bar in a five-county region.
Thanks to James R. Aubaugh III, Professor Calvin Lewis, and Ricky Martinez, we have
just come out with a new Crime and Immigration Law Reference Guide. It is available on our
website or at one of our seminars, and sells as a companion to the Immigration Manual.
We will have the following publications by late June: Texas Punishment, Texas Traffic
Laws 2008, and The Ultimate Trial Notebook.
The TCDLA Board invites two members of each TCDLA affiliate or local criminal de
fense bar, or lawyers interested in starting a local defense bar, to attend the Annual TCDLA
Affiliate Breakfast, held on Friday, June 27, at 7:30 am in Room 203 of the Henry B. Gonzalez
Convention Center in San Antonio. Please RSVP to Joseph Martinez, at jmartinez@tcdla
.com, or fax (512)469-9107, if you would like to come.
Summer is coming. Please make plans to join us at one of our summer CLEs:
• 21st Annual Rusty Duncan Advanced Criminal Law Course, June 26–28 at the Henry
B. Gonzalez Convention Center in San Antonio.
• Advanced Trial Series, South Padre Island on July 10–11
• H. F. “Rick” Hagen’s President’s Trip July 18–21 in Memphis, Tennessee, at the Historic
Peabody Hotel. Tours of Sun Records Studio, the Memphis Rock and Soul Museum,
and the National Civil Rights Museum are planned.

Executive
Director’s
Perspective
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We have just put a Brief Bank in the “members only” section of our website. It currently
contains 35 appellate briefs. We have also put up Capital Motions on our website. We need
your help. Please send us your briefs so we can post in the bank.
Thanks to the Texas Court of Criminal Appeals, we have funds for scholarships for judges
to attend this year’s 21st Annual Rusty Duncan Advanced Criminal Law Course. There are also
funds to cover the judges’ travel to San Antonio. Please encourage your judges to apply.
David Gonzalez, who is a member of our legislative team, has received the Outstanding
Young Lawyer Award given by the Austin Bar Association. We congratulate David for his
accomplishments in the last year.
Good verdicts to each of you.

Emmett Harris

Things That Make Me Uncomfortable

A

Editor’s
Comment

s I write this, hundreds of lawyers are approaching San Angelo to begin litigating the
head-on collision of family and criminal law issues brought to us by the friendly folks
at the “Yearning for Zion” community, the child protection corps, and the crime fighters.
Please forgive that lengthy sentence. I am uncomfortable.
I am uncomfortable when any fundamentalist religious zealot manipulates human con
duct or thought by converting scripture into a self-serving weapon. A sexually screwed-up
Mullah demands the execution of a poor woman whose burqa slipped and showed a little
cheek. A hate-filled terrorist cons a little kid into believing that Allah wants him to become a
human bomb. A pencil-necked geek is bent upon marrying a child and sanctions it with some
goofy spiritual excuse. Religion in the wrong hands can be pretty chilling. I still remember
those called by the Almighty to help me manage my life would begin their instruction by
assuring me that they wanted to tell me something . . . “in love.” When they opened with
that, I always felt a strong urge to get my back up against the wall.
I am uncomfortable when a State agency/bureaucracy assumes control over a child;
when an ambitious politician assures me that it takes a village to raise a child; and when the
“village” decides to capture the child.
I am uncomfortable when a phone call from someone, whom none of the army of saviors
can seem to find, marshals the power of the crime fighters to swoop in, round up hundreds
of women and children, and cart them off from the only home they know.
So I sit here tonight very uncomfortable. I remember the mess that was Ruby Ridge. I
remember the mess that was Waco. I remember some fine, dedicated CPS caseworkers I’ve
known. I remember some decent, bright law enforcement officers I’ve observed. I think about
parents and children separated from each other when they probably have no reasonable
chance, given their indoctrination, to understand what is going on or why. And I resent the
hell out of the manner in which they have been misled. I fear these children will have tragic
futures whether they go home or elsewhere. And I hope.
I hope there are some bright criminal defense lawyers among the volunteers who find
their way to San Angelo. There is nowhere else where there is a greater need for passionate
embrace of the Constitution and commitment to its application to a resolution than in this
tragic struggle.
As we consider the apparent manipulation of these human beings at the hands of their
leaders, we might be driven to swearing. Here is one possibility for your consideration:
“I have sworn upon the altar of God eternal hostility against every form of tyranny over
the mind of man.” Thomas Jefferson (1743–1826)
May 2008
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FR Buck Files, Jr

Bad, Bad Argument—Reversed and Remanded

O

n March 31, 2008, the United States Court of Appeals for the Fifth Circuit handed
down its opinion in United States v. Gracia, ___ F.3d ___, 2008 WL 836696 (5th Cir.
2008), reversing Gracia’s conviction and remanding his case to the district court for a new
trial. If the Court had only waited one day, they could have sent it as an April Fool’s epistle
to the United States Attorney for the Southern District of Texas.
Early in 2006, Apolinar Gracia Jr. was named in a four-count indictment charging him
with violations of 21 U.S.C. §§846, 841(a)(1), 841(b)(1)(A), 963, 952(a), and 960(b)(1).
After a jury trial, Gracia was convicted of all four counts. Judge Hilda Tagle sentenced him to
concurrent terms of 198 months on each of the four counts and concurrent five-year terms
of supervised release. Gracia timely filed his notice of appeal.
The Pre-Trial Facts

Federal
Corner

In December 2005, Gracia was a passenger in an automobile which was coming from Mexico
when it was stopped by border patrol agents at the Brownsville and Matamoras International
Bridge. The driver of the car was Oralia Valenzula-Montoya.
A Treasury Enforcement Communication System came back with a “hit” on the auto
mobile’s license plate number. This indicated to the agents that the automobile might contain
illegal narcotics. The border patrol agents then directed that the automobile be driven to a
secondary inspection area. Valenzula-Montoya and Gracia complied with these instructions.
A drug detection dog was brought to the vehicle, and the dog alerted to the presence of drugs.
A thorough search revealed a “sophisticated hidden compartment” in the floor of the auto
mobile in which a total of 50 kilograms of cocaine were found.
Before the cocaine was discovered, Gracia and Valenzula-Montoya were separated from
each other. After the cocaine was discovered, the two were formally placed under arrest at
approximately 3:30 a.m.
What the Jury Heard from the Government at Trial
Agent Perez gave Gracia a Miranda warning and, after obtaining a waiver of his rights from
Gracia, began to question him. From the beginning, Gracia agreed to provide the agents
with a statement. Gracia denied that he knew the quantity or type of drugs contained in

14
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the automobile; however, he acknowledged that he had been
stopped and detained on this occasion because of a problem
with either cocaine or marijuana in the automobile. He further
admitted that he was to have received $1,000 for accompanying
Valenzula-Montoya in the automobile when it crossed the
Brownsville and Matamoras Bridge.
Agent Perez concluded that Gracia was “not being entirely
truthful” and had Valenzula-Montoya brought in to the interview
room. She was described as a woman with whom it appeared that
Garcia had a “close, platonic relationship.” Valenzula-Montoya
urged Gracia to “tell the whole truth so the agents could help
them.” After she had delivered this message, Valenzula-Montoya
was then removed from Gracia’s interview room. Gracia was
apparently moved by her visit and told the officers that a man
named Gerardo or Geraldo had made an arrangement with
him to transport the automobile (with the cocaine inside it) to
Houston once it had cleared the border. Gracia also provided
details to Agent Perez about the history and method of the
smuggling operation in which he had participated.
No one obtained a written statement from Gracia nor re
corded his statement. The agent seized $1,000; however, it was
from Valenzula-Montoya and not from Gracia.
The Prosecutor’s Argument
During his argument to the jury, the prosecutor bolstered the
credibility of the agents who interviewed Gracia in the following
instances:
• First, the prosecutor expressed his opinion to the jury that
the agents were “very, very credible” witnesses (“Statement
One”).
• Second, the prosecutor asked the jurors rhetorically
whether they thought that an agent “who has worked as a
law enforcement agent for many years, that is his career, that
is his chosen life, a man from this area, a man with a family,
do you think that he would throw all that away by taking
this stand and taking an oath and lying to you to get Mr.
Gracia,” and whether the agents “would put their careers
and criminal prosecution on the line for committing the
offense of aggravated perjury” (“Statement Two”).
• Third, the prosecutor told the jury, “I’m going to ask you
to respect their efforts as law enforcement officials and
to believe the testimony that they offered” (“Statement
Three”).
• Fourth, the prosecutor admonished the jurors that to acquit
Gracia, they would have to believe that the agents “got out
of bed” on the day they arrested Gracia and decided that this
was “the day that [they] were going to start [a] conspiracy
to wrongfully convict Mr. Gracia” (“Statement Four”).

What’s Missing?
There is nothing in the opinion to indicate what questions were
asked on cross-examination by Gracia’s lawyer. Neither is there
anything in the opinion as to any statements made by Gracia’s
lawyer in his argument to the jury which could have invited the
prosecutor’s response. We only know that Gracia’s lawyer did
not contemporaneously object to the prosecutor’s comments
regarding the agent’s testimony.
The Opinion
A panel of the Circuit (Wiener, Barksdale and Owen, Circuit
Judges) considered the appeal of Gracia’s conviction and sen
tence. Judge Wiener authored the opinion of the panel, which
contained the following:
The Standard of Review
Gracia’s trial counsel did not contemporaneously object
to the prosecutor’s comments regarding the agents’ testi
mony, so we apply the plain error standard of review.To
demonstrate reversible plain error, Gracia had to show
that (1) there is error; (2) it is plain; and (3) it affected
his substantial rights. Even if he could meet that bur
den, we still would have discretion to decide whether to
reverse, which we generally will not do unless the plain
error seriously affected the fairness, integrity, or public
reputation of the judicial proceeding.
All Four of the Prosecutor’s
Statements Were Errors
We first turn to the question whether the statements
at issue constituted error, defined as “deviation from a
legal rule.” When we do, we conclude that each remark
highlighted by Gracia indisputably was an improper,
or erroneous, deviation from a legal rule. The Supreme
Court’s decision in Berger v. United States makes clear
that a personal assertion by a prosecutor of a government
witness’s credibility is impermissible. The American Bar
Association’s standards for prosecutors echo this sen
timent: “The prosecutor should not express his or her
personal belief or opinion as to the truth or falsity of any
testimony or evidence or the guilt of the defendant.” The
government may not cloak a witness in its “protective
mantle.” A prosecutor may argue fair inferences from
the evidence that a witness has no motive to lie, but
cannot express a personal opinion on the credibility of
witnesses.
***
May 2008
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As the government concedes, it is impermissible per se
for a prosecutor to offer personal assurances to the jury
that government witnesses are telling the truth, as in
Statement One, or to tell the jury that law enforcement
witnesses should be believed simply because they were
doing their job, as in Statement Three.
The Prosecutor’s Errors were Plain
We next turn to the question whether the prosecutor’s
errors were plain, which we define as “clear and ob
vious.”
***
. . . we conclude that his errors were clear and obvious.
The four at-issue statements were neither isolated nor
limited, but were cumulative components of a single dia
tribe, indisputably geared toward bolstering the agents’
testimony, and thus constituting plain error.
The Prosecutor’s Statements Affected
Gracia’s Substantial Rights
This case ultimately turns on the third step in our analy
sis—whether the prosecutor’s improper statements
affected Gracia’s substantial rights. This step “sets a
high bar.” “The determinative question is whether the
prosecutor’s remarks cast serious doubt on the correct
ness of the jury’s verdict.”
***
To determine whether the prosecutor’s errors affected
Gracia’s substantial rights, we first examine the effect of
the court’s cautionary instructions. The district court did
help to mitigate the prejudicial effect of the prosecutor’s
violations somewhat by generically instructing the jury
that it was their “duty to base [their] verdict solely upon
the evidence without sympathy or prejudice,” that they
“must consider only the evidence presented during the
trial,” to “[r]emember that any statements, objections or
arguments made by the lawyers are not evidence . . . ,”
and to remember that “[w]hat the lawyers say is not
binding. . . .” . . . The generalized instructions the court
gave to the jury did serve, if only moderately, to reduce
the degree of prejudice of the tainted remarks.
This brings us to the next element of our consideration,
i.e., the strength or weakness of the government’s case
against the defendant. Even crediting the district court’s
cautionary instructions, we are convinced that the pros
ecutor’s statements, considered as a whole, prejudicially
affected Gracia’s substantial rights when viewed in com
parison to the dearth of other evidence of Gracia’s guilt.
16

VOICE FOR THE DEFENSE

May 2008

Simply put, other than the agents’ testimony, there is
none. Gracia’s alleged confession was neither recorded
nor transcribed. The sophisticated hidden compartment
containing the drugs beneath the floor of the car would
not have been apparent to an unknowing passenger. The
$1,000 seized by the agents was taken from ValenzuelaMontoya, not from Gracia. Gracia’s purported contact in
Houston (Gerardo or Geraldo) was never located.
***
The prosecutor’s imprudent statements unacceptably
placed the government’s weighty stamp of approval on
the only evidence indicating Gracia knew of the cocaine
in the Impala’s floor, viz., the agents’ testimony. The cu
mulative prejudice resulting from the prosecutor’s four
erroneous statements in quick succession clears the high
bar necessary to affect Gracia’s substantial rights and
thus to constitute reversible plain error when viewed in
the context of the minor mitigating effect of the generic
cautionary instructions and the dearth of evidence of
guilt other than the bolstered testimony of the agents.
The prejudice resulting from the prosecutor’s comments
seriously affected the fairness, integrity, and public repu
tation of Gracia’s judicial proceeding.
***
We acknowledge that more often than not, we have held
instances of witness bolstering by prosecutors to be error
but have gone on to find such error harmless rather than
reversing the jury conviction of a defendant. The instant
matter is distinguishable from the cases in which we have
refused to reverse convictions, however, because of the
degree of the prosecutor’s violations in comparison to
the dearth of evidence of Gracia’s guilty knowledge. As
Gracia could not have been convicted without the agents’
testimony, we cannot conclude that the prosecutor’s
bolstering constituted an unprofessional but harmless
attempt to right the scale and rebut defense counsel’s
earlier veiled innuendo that the agents might be less
than fully truthful. In this case, the jury’s determination
of guilt or innocence hinged entirely on whether Gracia
had knowledge of the hidden drugs and that, in turn,
hinged entirely on the credibility of the agents. The rela
tive strength of the government’s case is the telling. The
prosecutor’s plainly erroneous statements led the jury
to substitute the government’s credibility assessment of
its own agents for the jurors’ independent credibility
call, thereby casting serious doubt on Gracia’s guilty
verdict. We are convinced that under the discrete facts
of this case, the prosecutor’s remarks affected Gracia’s

substantial rights and seriously affected the fairness,
integrity, and public reputation of his trial.

seat, would you be as calm as he has been for the last two
days?

Witness bolstering is particularly injurious when, as
here, it involves the testimony of the only witnesses
(and virtually the only inculpatory evidence) against a
defendant. The testimony of the agents was the only evi
dence tending to prove Gracia’s knowledge of the pres
ence of drugs in the car’s secret compartment. We cannot
permit the prosecutor’s remarks to be swept under the
rug by the broom of the harmless error doctrine. In this
case, a slap-on-the-wrist in obiter dicta will not suffice.
The unmistakable misconduct in the bolstering of the
government’s witnesses at Gracia’s trial is precisely the
type of conduct that cannot be condoned. It re-affirms
the ageless wisdom of Berger:

[Defense Counsel]: Your honor, may we approach? He’s
testifying.

The United States Attorney is the representative not of an
ordinary party to a controversy, but of a sovereignty whose
obligation to govern impartially is as compelling as its ob
ligation to govern at all; and whose interest, therefore, in
a criminal prosecution is not that it shall win a case, but
that justice shall be done [emphasis added].
As Gracia’s prosecutor did not heed Berger’s admonition,
he must be held accountable for wrapping his witnesses
in the government’s cloak of veracity and invoking his
personal status as the government’s attorney to assure
the jury of the credibility of those agents.
Conclusion
So how lucky was Apolinar Gracia Jr.? Just ask Francisco Men
doza Jr., who was convicted by a jury on each of four drugrelated counts in violation of 21 U.S.C. §§952(a), 960(a)(1),
960(b)(3), and 1841(a)(1) and (b)(1)(c). He did not testify
during the trial of his case. The prosecutor’s closing argument
included the following:

[Court]: I’ll overrule the objection. You may proceed.
[Prosecutor]: Ladies and gentlemen of the jury, I want to
make sure I’m clear about it. You have an inalienable
right not to testify against yourself. And I certainly
want to make it clear—it’s in the jury charge, and it’s
one of your constitutional rights. He has an absolute
right not to testify.
But you are allowed to look at him sitting there. You are
allowed to look at his demeanor, and that’s all I’m asking
you to do.
On March 26, 2008, a panel of the United States Court of
Appeal for the Fifth Circuit (King, DeMoss, and Southwick,
Circuit Judges) held, as a matter of first impression in the Cir
cuit, that the courtroom demeanor of a non-testifying criminal
defendant is an improper subject for comment by a prosecuting
attorney in closing argument. United States v. Mendoza, __ F.3d
___, 2008 WL 788607 (5th Cir. 2008).
Did the Court reverse Mendoza’s conviction? Of course not.
Writing for the panel, Judge Southwick concluded:
[M]endoza was convicted based on admissible evidence in
a trial that was imperfect but in which the imperfections
were harmless.

We need your Word!

You can look at different people and decide how they
act. You can decide what nervousness is and who would
get nervous about what.
One thing you can say is, if I had wanted to appear
nervous—if I hide my facial features from you and just
close my eyes, you can’t tell if I’m darting my eyes back
and forth, if I’m not looking at you my carotid artery
is not showing. Just by not looking at you allows me to
hide my features from you. So feigning sleep is a way to
hide nervous behavior.
And the other thing is you sat here for two days, and
you’ve gotten to look at the defendant. If you were in his

Would you like to see your name in print?
We are looking for potential articles for the
Voice for the Defense.
If you would like to submit an article, please send it to
Cynthia Hampton at champton@tcdla.com or
Craig Hattersley at chattersley@tcdla.com
Prior to publication, articles are reviewed and
approved by Emmett Harris, editor, and Rebecca Davis,
feature articles editor.
Questions? Call 512-478-2514 ext. 33
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Send your letters, pictures, gripes, bonehead gaffes, or whathave-you to champton@tcdla.com or chattersley@tcdla.com.

Kudos
 Margie Johnson and Linda Icenhauer-Rameriz got
a “not guilty” on an aggravated assault in the 167th
District Court where the client shot his girlfriend in the
behind in self-defense (Guilty on evading in car; six
months).

Bob
Ford and Bill Ray wore down the state in Tarrant
County, getting a life sentence after cutting a jury.

Congratulations
to Doug Parks, Karo Johnson, Jim Marcus, and Naomi Terr for their work on behalf of Thomas
Miller-El, who pled guilty to life in prison on the capital
murder charge and was sentenced to 20 years (to be
served consecutively) on an aggravated robbery charge.
The team also acknowledges Melissa Hamilton, who did
excellent early work while she was with TDS, Jeff Gardner, investigator, John Tatum, who was appointed to do
the appeal (if needed) and to offer counsel and advice,
and, finally, Doug’s first co-counsel, Kevin Brooks, who
got the Dallas DA disqualified by going to work for him.
 Blackburn of Amarillo used a necessity defense to
Jeff
win an acquittal on a possession charge for a 53-yearold man who smokes marijuana to relieve the cyclical
vomiting syndrome associated with HIV infection. Jeff
says this appears to be the first time the defense, which
argued that breaking the law was necessary to prevent a
harm worse than the one the law is aimed at preventing,
has been successful in a Texas marijuana case.

Congratulations
to James Stafford, Randy McDonald,
GRACE, and the entire defense team who represented
Theodore Goynes. After years of thorough litigation,
Harris County finally recognized that Mr. Goynes has
MR and that his capital case should end with a life plea.
18
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This marvelous outcome was set in motion years ago by
Mike Charlton and carried through by Jim’s team.

Tony
Vitz of Collin County received a “not guilty” in the
416th in a UUMV case. Parents reported their car stolen
when client took it out late one night without permission. It was a chance for the parents to get control of a
kid with drug problems. Plea offers were tempting.
 Maldonado and Tony Vitz received a dismissal in the
Art
416th on a speedy trial issue. Motion was heard prior to
a trial before the court. Client rented a cement mixer in
2000. Mixer was stolen from job site and not returned.
Case was indicted just prior to limitation period. Client
testified: memory loss, reported mixer stolen to someone at rental place, went to Mexico in 2006, and was
arrested in 2006 while trying to get driver’s license. No
efforts by state to arrest client.

Congratulations
to Shannon Geihsler of Lubbock! The
Seventh Court of Appeals ruled in Crumley v. State that
the trial court erred in denying Shannon’s motion to
suppress evidence in a meth case. Looks like her client
will get a reprieve from his 15-year sentence. Shannon
wanted to thank Rick Wardroup for his help at the trial
level, and David Guinn for his help at oral argument.
Good job, lady gladiator!

The
West Texas Capital Defenders office is off to a good
start, pleading their first case. Jose Tanguma pled guilty
on February 14th to capital murder in exchange for a
life sentence without parole. This was the first case the
office took in and the first one settled by plea. Congrats
to Chief Defender Jack Stoffregen and his team. Great
job, guys.

Congratulations
to Roger Donley at State Counsel
for Offenders. The Court of Criminal Appeals granted
relief for his client on an application for a writ of
habeas corpus that former SCFO appellate attorney
Kelly Gatewood filed and Roger briefed. The client’s
conviction for conspiracy to commit murder no longer
exists, thanks to their excellent efforts to undo a wrongful
conviction. Score one for the good guys!

TCDLA Family Album

President Craig Jett speechifies while
Barry Simons, Lydia Clay-Jackson, and
Troy McKinney look on.

Richard “Racehorse” Haynes and seminar
participant pose for posterity.

Some of the eager students at the
Trial College on the Sam Houston
campus.

Troy McKinney checks out his latest
piece of hardware.

Lydia Clay-Jackson plays hostess to the
gang at the Texas Criminal Trial College.

One of the bright young students listening
to Lydia was Voice editor Emmett Harris
(immediately to her left, in front).

The spic-and-span halls of Sam Houston
State University make a perfect
setting for the Trial College.

Trial College profs Tim Evans and
Michael Gross ponder the imponderables
before class.

TCDLA New Members
Affiliate Member
Joshua M. Dale, San Francisco
Michael Walker, Granbury
Public Defender Members
Dave R. Contreras, El Paso
Mary Jo Earle, Dallas
Thomas Grett, Dallas
Charles G. Hall, Texarkana
Ricardo Jordan, Dallas
Kristen D. Langford, Laredo
Erin Shinn, Kaufman
Regular Members
Robbie Lea Ward, San Antonio
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Cariann Abramson, Forney
Stephen Christopher Barrera, San
Antonio
Kimberly R. Brown, Lubbock
Gena A. Bunn, Longview
Eduardo Cortes, Houston
Jason Darling, Waco
Timberly Davis, Houston
Brandon T. Hudson, San Antonio
Teresa Agnes Hunter, Laredo
Lyn E Jenkins, Horseshoe Bay
Rogelio Lopez, San Antonio
John D. McElroy, Orange
Patrick L. McKay, San Antonio
Addy M. Miro, Austin

Blakely Ian Mohr, San Antonio
Leonard Morales, El Paso
Elizabeth L. Parmer, Denton
Lucy A. Pearson, Kerrville
Trina Paulette Perkins-Mouton,
Houston
Joe A. Pina, San Antonio
Javier M. Ramos, Webster
Joe H. Rodriguez, Gatesville
Arden Anne Specia, San Antonio
Kristy Stone, Seguin
Michael W. White, San Antonio
Lewis Miguel White, Fort Worth

Trial College Tally
2008

Deans:
Lydia Clay-Jackson—Conroe
Tim Evans—Fort Worth
Faculty:
Susan Anderson—Dallas
Samuel Bassett—Austin
Betty Blackwell—Austin
Stephen Brittain—Austin
Brent Cahill—Navasota
Kenda Culpepper—Rockwall
Emily Detoto—Houston
Danny Easterling—Houston
Lance Evans—Fort Worth
Michael Gross—San Antonio
David Guinn—Lubbock
Ronald Guyer—San Antonio
H. F. “Rick” Hagen—Denton
Keith Hampton—Austin
Emmett Harris—Uvalde
William Harris—Fort Worth
Cynthia Henley—Houston
Dan Hurley—Lubbock
Jo Hewins—Corpus Christi
William Hines—Austin
Jeff Kearney—Fort Worth
Constance Luedicke—Corpus Christi

Tyrone Moncriffe—Houston
E. G. “Gerry” Morris—Austin
David O’Neil—Huntsville
Kelly Pace—Tyler
Don Richard—Big Spring
Grant Scheiner—Houston
Stanley Schneider—Houston
Richard Segura—Austin
Pheobe Smith—Houston
Ronald Spriggs—Amarillo
Greg Westfall—Fort Worth
William White—Austin
Randy Wilson—Abilene
Participants:
David Acosta—Laredo
Jaime Aldape—San Antonio
Annie Basu—Houston
Jose Bravo—Edinburg
Wilvin Carter—Missouri City
Katherine Chapman—Kenedy
Eduardo Cortes—Houston
Susan Deski—Brenham
Roger Donley—Huntsville
Amanda Downing—Houston
Jeremy Finch—Conroe
Natalie Fletcher—Tyler

Michelle Galaviz—Austin
Alex Garver—Uvalde
Chester Gibbs—Conroe
Duane Graeff—Killeen
Melissa Hannah—Lufkin
Keith Jagmin—Dallas
Joaquin Jimenez—Houston
Michael King—Lubbock
Guadalupe Lopez—El Paso
Felix Marquez—Dallas
Timothy McCoy—Corpus Christi
Blakely Mohr—San Antonio
Sergio Munoz—McAllen
William Navidomskis—El Paso
Alfred Parker—Houston
Trina Perkins-Mouton—Houston
Stephen Reed—Groesbeck
Arturo Rodriguez—Dallas
Carmen Roe—Houston
Celia Sams—Rowlett
John Schulz—Edinburg
Patrick Simon—Dallas
Michael Spurgers—Wichita Falls
Andrew Steed—El Paso
Kathleen Sullivan—El Paso
Blake Thompson—Stephenville
Phillip Weaver—Whitney
David Williams—The Woodlands
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Professional
Responsibility
Lawyer’s Perspective
Patrick Metze, in
the conclusion of his
three-part series,
looks at questionable
prosecution practice.
Prosecutor as a Witness

Rule 3.08 Texas Rules of Professional Conduct. Lawyer
as Witness.
(a)	A lawyer shall not accept or continue employment as
an advocate before a tribunal in a contemplated or
pending adjudicatory proceeding if the lawyer knows
or believes that the lawyer is or may be a witness
necessary to establish an essential fact on behalf of
the lawyer’s client. . . .

I

n recent years, it has become more and more a rule that upon
receiving a call from law enforcement, an assistant district
attorney—sometimes even the district attorney himself—
will appear at a crime scene, especially if the call involves a crime
of such a nature that it is likely the news media will be present.
By witnessing the scene, the attorney becomes a witness in the
case. Upon proper objection, the district attorney’s office should
be recused and a special prosecutor should be appointed.
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Joined by Judge Myers, Judge Baird’s concurring and dis
senting opinion in House v. State, 947 S.W.2d 251 (Tex. Crim.
App. 1997), provides a good discussion of this issue. Rather
than reinvent the wheel, I give you the words of Judge Baird,
with some editing:
The preamble of Texas Disciplinary Rules of Pro
fessional Conduct, “A Lawyer’s Responsibilities,” reads:
A lawyer is a representative of clients, an
offic er of the legal system, and a public citizen
having special responsibility for the quality of
justice. Lawyers, as guardians of the law, play a
vital role in the preservation of society. The ful
fillment of this role requires an understanding by
lawyers of their relationship with and function
in our legal system. A consequent obligation of
lawyers is to maintain the highest standards of
ethical conduct.
Lawyers owe a duty of scrupulous honesty, forth
rightness, and the highest degree of ethical conduct, and
inherent in these duties is compliance with both the spirit
and the express terms of established rules of conduct
and procedure. Matter of J.B.K., 931 S.W.2d 581 (Tex.
App.—El Paso 1996). Respect for the canons of ethics

is important to ensure the respect and the authority the
judicial system earns from the public. The preamble and
the cannons do not depend upon which side of the bar
the lawyer sits; prosecutors are not immune from the
cannons of professional conduct. State ex rel. Eidson v.
Edwards, 793 S.W.2d 1, 7 (Tex.Cr[im]. App.1990).
FN2. In Eidson v. Edwards, 793 S.W.2d at 10, Judge
Teague, in dissent wrote
. . . [Cannon of Ethics] exists simply because
public confidence in law and lawyers must not be
eroded by irresponsible or improper conduct of a
lawyer, or which to a lay person might appear to
be irresponsible or improper conduct of a lawyer,
even though in reality it may not be improper
conduct, but simply have the appearance that it
is, which can be just as harmful to the Bench and
Bar of this State as a showing of actual improper
conduct.
Rule 3.08 prohibits an attorney, or another attorney
in the same firm, from acting as an advocate and a witness
in the same adjudicatory hearing. The rule treats the ac
tual attorney and his/her associates as one. The intent of
the rule is to prevent confusion resulting when an attor
ney appears at trial as both an advocate for a party and
a witness. See Tex. Disciplinary R. Prof. Conduct 3.08
cmt. 4 (1989); and, Anderson Producing, Inc. v. Koch Oil
Co., 929 S.W.2d 416 (Tex.1996). This confusion is based
on the different rolls (sic) played by the advocate and the
witness.
A witness is required to testify on the basis
of personal knowledge, while an advocate is ex
pected to explain and comment on evidence given
by others. It may not be clear whether a statement
by an advocate-witness should be taken as proof
or as an analysis of the proof.
Tex. Disciplinary R. Prof. Conduct 3.08 cmt. 4 (1989).
Additionally, there is a fear that a jury may give undue
weight to the attorney’s testimony, see Warrilow v. Norrell,
791 S.W.2d 515, 522-523 (Tex. App.—Corpus Christi
1989, writ denied), which may hamper the opposing
party in challenging the attorney’s credibility. Anderson
Producing, Inc. v. Koch Oil Co., 929 S.W.2d 416 (Tex.
1996) (Phillips, C.J., dissenting). In her concurring
opinion in Brown v. State, 921 S.W.2d 227, 231 (Tex.
Cr.App.1996), Judge Keller recognized the danger in
blurring of the line between the State as an advocate
and as a witness:
The concepts of due process and fundamental
fairness require a separation between the State’s

advocates and its witnesses. The prosecutor who
tries a case should not testify as a witness in re
gard to a contested matter absent a showing that
his testimony is necessary. Such necessity gen
erally involves a showing that the testimony is
important to the State’s case or required to rebut
the defendant’s case and that the need for the
testimony could not reasonably have been antic
ipated. A prosecutor who tries the case must take
reasonable precautions to prevent himself from
becoming entangled in the trial as a witness. If,
during the middle of trial, the prosecutor’s tes
timony becomes necessary, and the prosecutor
does not withdraw from participation, he should
never argue his credibility to the jury.
A prosecutor’s failure to follow the above
principles seriously jeopardizes a defendant’s
right to a fair trial. This conclusion is grounded
upon the “recognition of the power and influence
[the prosecutor] exerts” in a criminal prosecution.
Moreover, in addition to the danger that the pros
ecutor’s position may artificially enhance the
credibility of his testimony, the prosecutor’s partici
pation in closing arguments after the testimony may
generate confusion among the jury about whether
the prosecutor is speaking as an advocate or as a
witness (citations omitted)[emphasis added].
Brown, 921 S.W.2d at 231.
Other jurisdictions have dealt with this issue and
have looked upon it with disfavor. E.g., United States v.
Trapnell, 638 F.2d 1016, 1025 (7th Cir. 1980) (observing
that appearance of prosecutor as witness is improper
except in extraordinary circumstances); United States v.
Birdman, 602 F.2d 547, 552-553 (3rd Cir. 1979) (noting
courts and especially federal courts universally frown on
practice of prosecutor testifying), cert. denied, 444 U.S.
1032, 100 S.Ct. 703, 62 L.Ed.2d 668 (1980); United States
v. Torres, 503 F.2d 1120, 1126 (2nd Cir. 1974) (prosecutor
should not be used as witness unless all other sources of
testimony exhausted); Robinson v. United States, 32 F.2d
505, 510 (8th Cir. 1928) (practice of prosecutor acting as
witness should be disapproved except in most extraor
dinary circumstances). Rarely should such testimony
be permitted and, if the prosecutor testifies, he should
then withdraw from any further participation in front
of the jury. E.g., United States v. Johnston, 690 F.2d 638,
644 (7th Cir. 1982). Several reasons have been advanced
for this rule:
First, there is the risk that the prosecutor
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will not be a fully objective witness[.] . . . Second,
it is feared that the prestige of a Government
attorney’s office will artificially enhance his
credibility. . . . A third consideration is that the
prosecutor’s testifying might “create . . . confu
sion on the part of the jury as to whether he
[is] speaking in his capacity of prosecutor or
witness.” Such confusion . . . may result in the
fact-finder according testimonial credit to the
prosecutor’s closing arguments. . . . [Finally,] the
most frequently cited justification for the rule
reflects a broader concern for public confidence
in the process of justice.
Birdman, 602 F.2d at 553–54. See generally, State v. Rosen
baum, 852 S.W.2d 525 (Tex.Cr[im].App.1993) (D.A. dis
qualified himself because he could be called to testify);
State ex rel. Hilbig v. McDonald, 877 S.W.2d 469, 472 (Tex.
App.—San Antonio 1994) (prosecutor should recuse
himself if going to be an interested witness); Jacobs v. State,
787 S.W.2d 397, 407 (Tex.Cr[im].App.1990) (defendant
moved to have the district attorney disqualified, but it
was harmless because the State never called him to testify
during trial); and, Ethics Committee Opinion 454 (if
D.A. was to be called as a material witness then a special
prosecutor should be appointed).
The majority recognizes the practice of the prose
cutor or an attorney from that prosecutor’s office testi
fying may constitute a due process violation. However,
the majority holds that in order to require a reversal,
actual prejudice must result from the violation, “[I]f
a defendant can make a showing of actual prejudice,
then he will be entitled to relief on appeal.” Ante at 253.
However, actual prejudice is not the appropriate stan
dard.
In Young v. U.S. ex rel. Vuitton et Fils S.A., 481 U.S.
787, 811, 107 S.Ct. 2124, 2140, 95 L.Ed.2d 740 (1987),
the United States Supreme Court held that a “concern
for actual prejudice . . . misses the point, for what is at
stake is the public perception of the integrity of our
criminal justice system.” Therefore, in the case where a
prosecutor is pushing the ethical envelope, we look not
to the actual prejudice but to the appearance of injustice.
The Court went on to hold “justice must satisfy the
appearance of justice.” Ibid. (citing Offutt v. United States,
348 U.S. 11, 14, 75 S.Ct. 11, 13, 99 L.Ed. 11 (1954)). The
error is fundamental if “... it undermines confidence in
the integrity of the criminal proceeding.” Id., 481 U.S.
at 810, 107 S.Ct. at 2139 (citing Rose v. Clark, 478 U.S.
570, 577–578, 106 S.Ct. 3101, 3105–3106, 92 L.Ed.2d 460
24

VOICE FOR THE DEFENSE

May 2008

(1986)).
Therefore, the majority errs in adopting the actual
prejudice standard. The effect of doing so is twofold: First
it demonstrates to the bench and bar that the majority
is not aware of controlling authority on this point; and,
second, it tells the public that lawyers do not have to
follow their own ethical canons.
House, 947 S.W.2d 254–257 (Baird, J.).
As recently as 2003, the Court of Criminal Appeals con
cluded that a lawyer could not testify as a fact witness and then
resume his role as an advocate without running afoul of the
disciplinary rule. Gonzalez v. State, 117 S.W.3d 831 (Tex. Crim.
App. 2003)

Trial Publicity

Rule 3.07 Rules of Professional Conduct.
Trial Publicity.
(a)	In the course of representing a client, a lawyer
shall not make an extrajudicial statement that a
reasonable person would expect to be disseminated
by means of public communication if the lawyer
knows or reasonably should know that it will have
a substantial likelihood of materially prejudicing an
adjudicatory proceeding. A lawyer shall not counsel
or assist another person to make such a statement.

Rule 3.09(e) Rules of Professional Conduct.
Special Responsibilities of a Prosecutor.
A prosecutor shall exercise reasonable care to prevent
persons employed or controlled by the prosecutor in a
criminal case from making an extrajudicial statement
that the prosecutor would be prohibited from making
under Rule 3.07.

Rule 3.06 Rules of Professional Conduct.
Maintaining Integrity of Jury System
(a) A lawyer shall not:
***
(2) seek to influence a venireman or juror
concerning the merits of a pending matter by
means prohibited by law or applicable rules of
practice or procedure.

Two words—“perp walk”—or as some in the Lubbock
DA’s office refer to it, “The Walk of Shame.” How is it that
whenever a citizen accused (or non-citizen, for that matter)
is brought up for arraignment on a crime of great impact, it

is done after alerting the local media? Then, the media—like a
swarm of sharks smelling blood—will circle around the accused
throwing out questions such as, “Did you do it?” then follow
the processional to and from the courtroom taking great pains
afterwards to interview members of the district attorney’s office
about the day’s festivities? Just how is it that the media knows
when to appear? What is the real purpose?
Don’t tell me these incidents are merely coincidental and
carry no other purpose. If not to materially prejudice an adjudi
catory proceeding, then what? To satisfy the public’s blood lust
or curiosity? Certainly the police reports and other informa
tion leaked to the press will be sufficient to provide the public
with the information they require to prejudge our clients. How
shameful that the district attorney’s office finds it acceptable—
and the Bench and the Bar look the other way.
I did not have to go far to find an example of what I am
talking about. On September 16, 2007, the Lubbock Avalanche
Journal carried a statement from an assistant criminal dis
trict attorney who had earlier in the week filed the state’s in
tent to seek the death penalty in the case of Alonzo Lewis,
age 25, accused of stabbing former Air Force Colonel Donald
McCullough, age 73, “nearly 30 times after reportedly robbing
him in his garage July 9, 2007.”
“The rules pertinent to capital litigation are activated when
we notify the court and the defendant of our intent to seek the
death penalty,” this assistant district attorney said. “And that is
our intent at this time.”
This particular article goes on to say, “While the death
penalty is an option in a capital murder trial, along with life
in prison, the jury is not able to choose a death sentence un
less the prosecution files the proper paperwork placing the
death penalty on the table.” Where did the reporter get this
misinformation? “Stabbed nearly 30 times.” Where did that
come from? Why give out such details? First, the death penalty
is always on the table unless waived, not the other way around.
Tex. Penal Code §12.31. The affirmative act of chanaging the
punishment in a capital murder case from life or death to simply
life is the waiver of intent to seek death by the district attor
ney—not the filing of the State’s intent to seek death. Life or
death is the punishment that comes with the filing of a capital
murder charge. See Delamora v. State, 128 S.W.3d 344, 366 (Tex.
App.—Austin 2004).
What possible reason could the district attorney’s office
have for making a misstatement of the law like this? Could it be
to materially prejudice an adjudicatory proceeding so potential
venire members come to court thinking this is a particularly
offensive capital murder warranting death because the district
attorney took the extra step of “notifying the court” it is their
intent to seek the death penalty? It is merely posturing and

nothing more. The public now knows the State thinks Alonzo
Lewis should die.
Every time the district attorney’s office does something like
this—which they do in every serious case—the trial court, on
its own motion, should change venue and have the guts to place
the blame where it should lie. Perhaps then this practice would
stop. Our community is not so large that those who appear to be
interviewed for such juries cannot help but remember that the
State of Texas—through its locally elected district attorney—
believes Mr. Lewis should die. Forget whether or not he is
innocent. Forget whether or not he will be a future danger or
whether there is sufficient mitigation to favor a verdict of life
as opposed to one of death.

Threatening Prosecution

Rule 3.09 Rules of Professional Conduct.
Special Responsibilities of a Prosecutor
The prosecutor in a criminal case shall:
(a)	refrain from prosecuting or threatening to prosecute
a charge that the prosecutor knows is not supported
by probable cause. . . .
(b)	refrain from conducting or assisting in a custodial
interrogation of an accused unless the prosecutor
has made reasonable efforts to be assured that the
accused has been advised of any right to, and the
procedure for obtaining, counsel and has been given
reasonable opportunity to obtain counsel. . . .

There are three incidents that immediately and repeatedly
come to mind in reference to this rule. The first such incident
occurs during the negotiation phase—whenever the district
attorney discovers his case is without merit. Many times, in
such situations, rather than dismiss the case, the offer will be
reduced to a misdemeanor punishment that gives credit for
time served. Why? Because the district attorney knows the per
son in jail, for example, will jump at a time-served offer just
to get out of jail.
Another such incident occurs when the district attorney of
fers a lesser included offense and the terms of the offer are greatly
reduced. When asked why the district attorney is not dismissing
the charge, the reply is often something to the effect of, “Why
do you think I’m giving you such a sweet deal?” By the time the
case gets to this phase, it has gone through an intake attorney, a
grand jury attorney (who may or may not be the same person),
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and into the hands of not one, but three attorneys in the felony
court. Certainly, by this point, if a case is without merit, someone
has dropped the ball on the probable cause issue. When pushed
to dismiss the case, the prosecutor will often threaten to take
the case to trial as a tactic to force the defendant into accepting
a plea, rather than simply dismissing the charge.
Incredibly, I know of a district attorney who threatened to
raise or revoke an offer if the defendant opted to investigate the
case prior to accepting the plea offer. At this point, the defense
lawyer is stuck with explaining to her client the options available
and, in the interest of full disclosure, telling the defendant: “Yes,
you could be convicted with this sorry set of facts. After all,
this is Lubbock.” A man was convicted by a jury in a domestic
violence case a few weeks back without any —that is, without
any—testimony. The arresting officer testified he did not re
member anything; the defendant was forced to testify and did
not admit an offense; a 911 tape was admitted along with some
weak medical records. Unbelievable!
The second area is the domestic violence situation. To his
credit, I have not had the personal experience of the current
domestic violence prosecutor pulling the following trick; his
predecessors, however, used it without hesitation. When a “vic
tim” in a domestic violence case recanted her story given to
the arresting officer (or indicated she may not have been to
tally truthful), in the recent past it was not uncommon for the
“victim” to be threatened with prosecution for providing a false
report to a police officer. This a direct violation of this rule, and
the continuing meddling into the family by law enforcement
and prosecutors is an area often abused. Because of financial
grants for domestic violence prosecution, discretion is cast aside
and the family becomes the center of the prosecutor’s attack.
Either convict the man or the woman: It matters not. This is
simply wrong.
Overlapping the requirements of Rule 3.09(a) and (b) are
cases involving the welfare of children brought by Child Pro
tective Services. Being quite often quasi-criminal, the district
attorney’s office wants outsiders to believe there are “walls”
between the civil division of their office, the assistant attorneys
general representing the state, and the prosecutors in criminal
matters. I have had personal experience with the civil division
lawyers threatening criminal prosecution in situations where
my client was not willing to participate in CPS services and/or
cooperate with the CPS service plan because potential criminal
charges prevented such cooperation. I have called the civil at
torney’s hand and given him the opportunity to clarify that he
had not just threatened criminal prosecution to gain an advan
tage in the civil matter; he quickly recanted, but I fear this rule
is often overlooked.
An additional safeguard is Rule 4.04(b), Rules of Professional
26

VOICE FOR THE DEFENSE

May 2008

Conduct, Respect for Rights of Third Persons, which mandates that
a “lawyer shall not present, participate in presenting, or threaten
to present (1) criminal or disciplinary charges solely to gain
an advantage in a civil matter . . .” This line can be crossed so
easily in cases such as this. Caution should dictate that criminal
prosecution of those involved in CPS cases should be rare and
clearly indicated by the facts—not merely used as a bargaining
chip. My Warning: Use extra care when contemplating prosecution
of a civil respondent.

Unrepresented Defendants

Rule 3.09(c) Rules of Professional Conduct.
Special Responsibilities of a Prosecutor.
A prosecutor shall not initiate or encourage efforts to
obtain from an unrepresented accused a waiver of
important pre-trial, trial or post-trial rights. . . .

Rule 4.03 Rules of Professional Conduct, Dealing
With Unrepresented Person.
In dealing on behalf of a client with a person who is not
represented by counsel, a lawyer shall not state or imply
that the lawyer is disinterested. When the lawyer knows
or reasonably should know that the unrepresented
person misunderstands the lawyer’s role in the matter,
the lawyer shall make reasonable efforts to correct the
misunderstanding.

An unrepresented plea on a misdemeanor is a problem
that rears its head periodically in Lubbock, but is a constant
problem in the smaller jurisdictions surrounding Lubbock. In
Lubbock, the pressure on misdemeanor judges to move cases
and the reluctance of the accused to hire an attorney (or failing
to qualify for court-appointed counsel) leave the misdemeanor
judges in a quandary.
This is particularly prevalent in towns such as Levelland,
where once or twice a month, forty to fifty accused citizens—
most of whom qualify for indigent status—descend upon the
courthouse for arraignment, but are routinely disqualified by the
court for some technicality (or are encouraged to dispose of their
cases quickly by pleading at arraignment). The county judges in
small towns such as Levelland will often—unconvincingly—tell
the accused they have a right to an attorney, but if they wish to
talk to the county attorney, perhaps their case can be worked out
that day. I know there have been times in Hockley County where
the employees have a contest to see who can convince the most

people to plead at arraignment. I am sure this does not happen
anymore, but at one point in time, it certainly did.
In Lubbock, assistant district attorneys who do not handle
these same type of misdemeanors day in and day out always have
the idea they can be fair to those accused without the complication
of counsel, and—if the court will just let those accused talk to
them—they will be fair in their recommendations.
The last time such a practice as this made the rounds in
Lubbock, the criminal defense bar was less than happy. We
are always accused of being “money grubbing” and letting the
“almighty dollar” be our only concern. But usually leading the
charge on this issue are those who can get by just fine without
misdemeanor cases and who usually are not on the appointment
lists at all. As a criminal defense lawyer, I am always amazed
when our worthy opponents accuse us of being “phony” when
we raise the violation of the constitutional rights of the accused.
Protecting the Constitution from the ever-eroding influence
of prosecutors and the courts is precisely what we are charged
to do.
During the last two legislative sessions, the effort has been
made to return to the day when an accused could not waive
his constitutional rights without counsel. This dream con
tinues to elude us, but a new statute was passed that should
directly impact the unwise practice of unrepresented pleas in
misdemeanor cases. Tex. Code Crim. Proc. Art. 1.051(e), (f),
(f-1), & (f-2)

Uncounseled Negotiations
with Defendants
In the last legislative session, article 1.051 of the Texas Code of
Criminal Procedure was amended to prevent a waiver of the
right to counsel by prosecutors and judges. Specifically:
1. 	court must give the defendant a reasonable
opportunity to retain counsel
2. 	prosecutor may not initiate or encourage an attempt
to obtain a waiver
3.	prosecutor may not communicate with a defendant
who has requested counsel
4.	court may not direct or encourage a defendant
to communicate with the prosecutor until court
advises about right to counsel AND gives reasonable
opportunity to request counsel.
5.	court may not order the accused to be rearrested
or raise the bond because the accused withdraws a
waiver of right to counsel or requests assistance of
counsel.

Hopefully, with this new statute, the issue of unrepresented
pleas will soon become be a thing of the past.

Exculpatory and Mitigating Evidence

See Rule 3.09(b) Rules of Professional Conduct.
Special Responsibilities of a Prosecutor.
A prosecutor shall:
(d)	make timely disclosure to the defense of all evidence
or information known to the prosecutor that tends
to negate the guilt of the accused or mitigates
the offense, and, in connection with sentencing,
disclose to the defense and to the tribunal all
unprivileged mitigating information known to the
prosecutor, except when the prosecutor is relieved
of this responsibility by a protective order of the
tribunal. . . .

Courts have long held that once the accused has requested
counsel, suppression of evidence favorable to the accused vio
lates due process—provided that the evidence is material ei
ther to guilt or punishment. U.S. Const. amend. XIV; Brady v.
Maryland, 373 U.S. 83 (1963); Ex parte Adams, 768 S.W.2d 281,
288 (Tex. Crim. App.1989). The United States Supreme Court
has set forth standards of “materiality” to assist in determining
the import of potentially exculpatory evidence. If the defense
makes a specific pretrial request for exculpatory evidence and
the prosecution is thereby placed on notice, the failure to make
any response is seldom, if ever, excusable. Reviewing courts must
examine whether the omitted evidence may have affected the
outcome of the trial. United States v. Agurs, 427 U.S. 97, 103-05
(1976); Ex parte Adams, 768 S.W.2d at 289.
Recently, a criminal defense lawyer became aware—solely
through his own efforts—of exculpatory evidence. This evi
dence was later found to be in the possession of the State. The
prosecutor told the defense lawyer that since the defense had
already found out and knew about the evidence, it was no lon
ger exculpatory. A couple of years ago, a local prosecutor did
not know that I had found a credible witness—solely through
my own efforts—that exonerated my client on an important
element of the case. I wondered why he was so willing to give
me an offer my client could not refuse. After the plea, I told him
of my witness and—without looking in his file—he replied he
knew about that witness. Funny, he never told me. For years,
I have heard stories from my friends about prosecutors who
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hide evidence and use the ostrich approach to discovery. Such
behavior is both unethical and violative of the very dictates of
our laws.
I appeal to every prosecutor who reads this article: Have
you ever simply failed to provide to the defense information
you knew would be mitigating or exculpatory in nature? Have
you intentionally not secured videotapes, audio tapes, or other
witness statements that you feared would weaken your case? I
did not take a poll of the defense bar, but had I done so, they,
no doubt, would tell me you have committed each of these acts.
The pressures of your job should not require you to cheat. If
you cheat, it reflects in your attitude toward us. As my mother
would say, “If you are feeling guilty about doing something you
should not do, you will be hostile and suspicious of others you
fear are doing the same.”
The prosecutor whom I fear is cheating or lying is the one
who accuses the defense bar regularly of cheating or lying. The
difference, my dear confrère, is the defense does not have to
help you prove your case, and all you have to do to win is play
fair. That’s all. You will win plenty, and you can shake our hands
and look us in the eye because you know you have won your
conviction fairly. I have had trials with District Attorney Gary
Goff in Levelland where the use of the word “objection” was
not used once because he played fair and did not try to push
the rules. He got his conviction, and, because of a good judge,
my client got a fair trial. I respect Gary because he has never
lied to me or withheld evidence. He has held office for almost
twenty years and no one dares to run against him. He is a man
of honor. Are you?

Prosecutors Debriefing the Jury

Rule 3.06 Maintaining Integrity of Jury System
Texas Disciplinary Rules of Professional Conduct
A lawyer shall not:
(d)	After discharge of the jury from further consideration
of a matter with which the lawyer was connected,
the lawyer shall not ask questions of or make
comments to a member of that jury that are
calculated merely to harass or embarrass the juror or
to influence his actions in future jury service.

For some reason, prosecutors think it is their right to storm
a jury room when the decision of the jury has gone against
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them, for the very purpose of cross-examining the jury about
their decision and informing them about matters inadmissible
at guilt-innocence regarding the character of the accused. A few
years back, I personally witnessed one of these events when Wes
Keng won a drug trial in district court. The prosecutors were
vicious in their attacks, and more than one juror left the room
in tears because they were told of the past criminal record of
the man they acquitted and were left to believe they had done
the wrong thing. It was incredible. I had to intervene to assure
the jurors, as they left the courtroom, that they had done the
right thing and should hold their heads high.
Prosecution of a criminal case is not personal if the pros
ecution does not make it personal. The jury felt the State had
not met its burden. What purpose could the prosecutors have
in storming the jury room? Is it to thank the jury for their con
sideration? No, this only occurs when they win—which is most
of the time. The reason prosecutors storm the jury room is to
harass and embarrass the jury and to influence them in future
jury service. When called again, they will know there is more
about the defendant that will not be brought forward during the
guilt-innocence phase of the trial, leaving them to wonder what
this defendant has done wrong in his past—just like the man
they previously freed. This happens so often in Lubbock, one
might think it surely must be local policy. One young prosecutor
has been reported to have said it was his “First Amendment right
to confront a jury in this manner.”
The courts have already analyzed the conflict between
the expressive rights of attorneys and the public’s right to im
partial jury trials—a right described in Texas’ Declaration of
Independence as “that palladium of civil liberty, and only safe
guarantee for the life, liberty, and property of the citizen” and
prominently enshrined in both constitutions. See U.S. Const.
amends. VI and VII; Tex. Const. art. I, §§10, 15 and art. V, §10.
Membership in the bar is a privilege—a privilege that is
burdened with conditions. Gentile v. State Bar, 501 U.S. 1030 at
1066, 1991 (opinion of Rehnquist, C.J.) (quoting In re Rouss, 221
N.Y. 81, 116 NE 782, 783 (1917) (Cardhouse, J.)). The degree
of constitutional protection afforded to lawyers’ speech varies
according to context. As Chief Justice Rehnquist observed:
Of course, a lawyer is a person and he, too, has a con
stitutional freedom of utterance and may exercise it to
castigate courts and their administration of justice. But
a lawyer actively participating in a trial . . . is not merely
a person and not even merely a lawyer. He is an intimate
and trusted and essential part of the machinery of justice,
an “officer of the court” in the most compelling sense.
Gentile at 1072 (opinion of Rehnquist, C.J.) (quoting
In re Sawyer, 360 U.S. 622 (1959).

“If the lawyer continues to try and exert his influence
over the jurors after they have completed their service, he can
not plausibly claim that she is doing so as an ordinary citi
zen.” Commission for Lawyer Discipline v. Benton, 980 S.W.2d
425, 431 (Tex. 1998). Rule 3.06(d) of the Rules of Professional
Conduct does not violate an attorney’s right to free speech,
is not unconstitutionally over-broad on its face, and is not
unconstitutionally vague to the extent it prohibits commu
nications calculated to influence jurors’ actions in future jury
service. Id.
The Benton case does not forbid contact with jurors. To the
contrary, “Texas courts have long concluded that communication
between parties, counsel, and discharged jurors can be a valuable
experience for all concerned. In particular, a lawyer . . . who has
lost at trial may respectfully ask the jurors to tell him why they
were not persuaded by his case, and thus learn something that
will help him serve his clients better in the future.” Id. at 433.
But the common practice in Lubbock is far from a respect
ful inquiry aimed at the jury members. My advice to young pros
ecutors is this: “Be careful when you are taught to do something
in the interests of another’s political ambition.”
Whether it is an improper argument that you are told to
keep making until a trial court or a court of appeals orders you to
desist stops you, or whether it is to raise your voice and scream in
final argument, or whether it is that all criminal defense lawyers
are liars, or whether it is that criminal defense attorneys are the
“enemy” and cannot be trusted, or whether it is that criminal
defense attorneys fabricate notes in their files to further their
attempts to take advantage of baby prosecutors, or whether it is

that criminal defense attorneys misrepresent the law to young
prosecutors . . . Why don’t you make your judgments based on
your own experiences with us as individuals, and not paint us
all with the same broad brush? The defense bar has resisted
using the grievance process as a way of policing prosecutors. If
we all do our best to merely fashion our behavior by the rules,
then the grievance process will be of no concern.
I apologize if you find anything in this article that makes
you think I am talking about you. I might be, but probably am
not. Those that repeatedly violate these rules generally take
care of themselves. I will take this opportunity to renew my
attempts to be an ethical advocate for my clients, to adhere to
the “highest principles of professionalism, to be passionately
proud of my profession, to be responsible in assuring that all
persons have access to competent representation regardless of
wealth or position in life, and to always be conscious of my duty
to the judicial system.”
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an associate professor of law, as well
as continue working as director of the
Criminal Defense Clinic. In addition
to supervising third-year students in the
representation of criminal clients in real
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juvenile law and a seminar on capital punishment.

Become a Fellow or Super Fellow
Texas Criminal Defense Lawyers Educational Institute

Endowment Program
	TCDLEI has created an endowment program to ensure continuing legal

education for tomorrow’s criminal defense lawyer.

		

		

Your money will be deposited into a special endowment fund.
Your contribution will be used to build a fund for future Texas lawyers.

	What you can do? Contribute $1,500 and become a Fellow. Contribute $3,000
and become a Super Fellow (form available on our web site).
				Help support TCDLEI in its efforts to make funds available for future
criminal defense lawyers in Texas. For more information, contact
Joseph Martinez at 512-478-2514 extension 26.
Make YOUR contribution TODAY!

May 2008

VOICE FOR THE DEFENSE

29

Evaluating the Coercive Language of the Dic-24 and
Ineffective Consent with Specific Regard to
Persons Younger Than 21 Years of Age
By Sarah Roland

T

o blow or not to blow? Although cliché in the legal commu
nity, this becomes the pressing dilemma when a person is
stopped for suspicion of driving while intoxicated and asked
the inevitable question. While lawyers will invariably instruct
clients not to take a breath test, police officers, nonetheless,
routinely obtain breath and blood samples from citizens. The
inquiry, thus, becomes why would a person—specifically a per
son younger than 21 years of age—decide to take such a test.
After being coerced by the explicit oral and written language
of the statutory warning—which specifically tells him he may
receive a less severe criminal penalty only on the condition that
he provides a sample—and in the face of authority and anx
iety of the moment, perhaps the person abandons his better
judgment.

I. The Statutory Warning (The DIC-24)
The DIC-24, or statutory warning, is the form containing the
statutory warnings that are required to be given both orally
and in writing before an officer requests a breath and/or blood
sample from a person under arrest for suspicion of one of two
different offenses—either driving while intoxicated or an of
fense under §106.041 of the Texas Alcoholic Beverage Code.
See Tex. Transp. Code Ann. §724.015 (Vernon Supp. 2005).
A necessary precondition to giving the statutory warning is
that the accused is under arrest. See Tex. Transp. Code Ann.
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§§724.002, 724.015 (Vernon 1999). Since the DIC-24 informs
the accused—presumably a lay person having no knowledge
of the law and having never seen the form—that he is being
arrested for one of the two aforementioned offenses, the form
is confusing in and of itself. Indeed, when questioned, most
police officers will admit the form is confusing, and even they
are unable to explain what comprises an offense under §106.041
of the Texas Alcoholic Beverage Code.1
The DIC-24 notifies the person arrested that a refusal to
provide a breath and/or blood sample may be admissible in a
subsequent prosecution. The form further notifies the person
of the different lengths of suspension depending on whether the
accused refuses or takes the test. There is a separate paragraph
that—at the outset—is specifically directed to persons younger
than 21 years of age. This paragraph provides the following:
If you are younger than 21 years of age and have any
detectable amount of alcohol in your system, your li
cense, permit, or privilege to operate a motor vehicle
will be suspended or denied for not less than 60 days.
However, if you submit to the taking of a specimen
and an analysis of the specimen shows that you have
an alcohol concentration of less than 0.08, you may
be subject to criminal penalties less severe than those
provided for under Chapter 49, Penal Code (emphasis
added).2

By its very nature, this paragraph is coercive in that it ex
plicitly informs a person younger than 21 years of age that if he
takes a breath test and the result is less than 0.08, he may still be
subject to less severe criminal penalties than if he completely
refuses to take the test.
Under the implied consent law, consent to the taking of a
breath or blood specimen must be voluntary. Erdman v. State,
861 S.W.2d 890, 893 (Tex. Crim. App. 1993); see Tex. Transp.
Code Ann. §§724.011(a) (West 1999), 724.012(a) (West Supp.
2005). For consent to a breath test to be deemed voluntary, a
suspect’s decision must not be the result of physical pressure
or psychological pressure brought to bear by law enforcement
officials. See Thomas v. State, 723 S.W.2d 696, 704–05 (Tex.
Crim. App. 1986) (recognizing that consent to breath test is
not voluntary if induced by physical force or mental coercion);
Schafer v. State, 95 S.W.3d 452, 455 (Tex.App.—Houston [1st
Dist.] 2002, pet. ref ’d) (recognizing that consent to breath test
is not voluntary if induced by misstatement of direct statutory
consequences of refusal).
As specifically related to coercion in obtaining a breath or
blood specimen, one court of appeals has held that while the
implied consent law forbids the use of physical force to compel
submission to a breath or blood test, it does not follow that only
physical force is prohibited. State v. Sells, 798 S.W.2d 865 (Tex.
App.—Austin, 1990) (holding trial court could have found that
the consent was involuntary if it was a product of telling the
defendant that, if he did not consent, he would automatically
be charged and incarcerated).
While previous cases regarding the DIC-24 have found a
person’s consent to have been coerced in various situations,
there is no case law squarely addressing whether the explicit
language of the DIC-24 is itself coercive with specific regard
to persons under 21 years of age.3 Erdman, 861 S.W.2d 890
(holding that a defendant’s consent is involuntary as a matter
of law where the officer fails to recite the proper statutory
warning). For instance, in Serrano v. State, the arresting officer
told the accused if he did not take the breath test he would be
arrested for driving while intoxicated, but if he took and passed
the test, he would be free to leave. 894 S.W.2d 74 (Tex. App.—
Houston [14th Dist.] 1994). The Court of Appeals held that
the trial court properly granted a new trial because, although
the information the officer provided may have been correct, it
improperly coerced the subject to take the breath test. Id. In
Serrano, the coercive information was only verbally provided to
the defendant; however, the DIC-24’s coercive language is given
to the accused both orally and in writing. Thus, in the same
way the verbal information in Serrano was held to have been
coercive, the explicit information contained in the DIC-24, that
is given both verbally and in writing, is also coercive. Because the

plain language of the DIC-24 explicitly provides for less severe
penalties only if the accused agrees to provide a specimen, the
warning is itself coercive especially with regard to minors; and
any subsequent breath or blood test should be suppressed if
relied upon.

II. Involuntary Confessions
		

a. Texas Voluntariness Law

The same voluntary analysis as is used in determining voluntar
iness of confessions applies by analogy to voluntariness of con
sent to provide breath or blood sample. But see White v. State,
711 S.W.2d 196, 108 (Tex. App.—Houston [14th Dist.] 1986,
no writ) (finding that because a breath test is not testimonial
in nature, the rules applicable in determining voluntariness of
confessions are inappropriate in determining voluntariness of a
breath test). In order for a confession to be admissible, the state
ment must meet constitutional standards for voluntariness and
Miranda. Ochoa v. State, 573 S.W.2d 796 (Tex. Crim. App. 1978).
In Wilson v. United States, the Supreme Court held that “[i]n
short, the true test of admissibility is that the confession is made
freely, voluntarily, and without compulsion or inducement of
any sort.” Likewise, in Texas, an involuntary confession—one
given by the accused under the influence of any promise—is
inadmissible. 162 U. S. 623 (1896). See Warren v. State, 29 Tex.
369, 372 (1867); Dix & Dawson, 41 Texas Practice: Criminal
Practice and Procedure §13.194 (2d ed. 2001).
In determining whether or not a confession is involuntary
due to a promise, the Court of Criminal Appeals has developed
a four-pronged test. First, the promise must be of some benefit
to the defendant. Sossamon v. State, 816 S.W. 2d 340, 345 (Tex.
Crim. App. 1991). While the Court of Criminal Appeals has
never explicitly defined “promise,” it has clearly assumed that
a promise requires “an unequivocal conditional agreement”
containing an “if-then” relationship. Chambers v. State, 866
S.W.2d 9, 20 (Tex. Crim. App. 1993). Second, the promise must
be positive and confer some benefit on the defendant. Sossamon,
816 at 345. A promise of a less severe penalty than the defendant
might otherwise receive is sufficient to fulfill this prong. See Dix
& Dawson, 41 Texas Practice: Criminal Practice and Procedure
§13.195 (2d ed. 2001). Third, the promise must be made or
sanctioned by a person in authority. Sossamon, 816 S.W.2d at
345. Police officers qualify as persons in authority with regard to
the matters of prosecution and leniency. Id. Finally, the promise
must be of such a character as would be likely to influence the
defendant to speak untruthfully. Id.
Although the taking of a breath test has been characterized
as nontestimonial—unlike a confession that is inherently tes
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timonial—the same voluntariness analysis can be applied by and/or blood tests. First, the literal language of the DIC-24
analogy to determine the presence of coercion. See Rodriguez v. provides a benefit to the accused because it provides for less
State, 631 S.W.2d 515 (Tex. Crim. App. 1982) (finding that the severe penalties if a specimen is provided. The requisite “ifgiving of a breath or blood sample is not testimonial in nature). then” relationship is clearly present, satisfying the unequivocal
Therefore, case law addressing voluntariness of confessions can conditional agreement; if the person arrested provides a breath
be paralleled with consent to provide a breath and/or blood and/or blood specimen, the penalties will be less severe. Second,
specim
 en. For instance, in Lykins v. State, the court found that the promise of less severe penalties for providing a specimen
statements the defendant made were involuntary where they necessarily confers some benefit on the citizen accused, thus ful
filling the second prong in the analysis.
were given in response to the questions
Third, because the DIC-24 is read by
of a correctional offic er, and failure to
he literal language of the
a police officer making the arrest, the
respond could have resulted in the loss
DIC-24 is coercive itself because promise of less severe penalties is made
of good time and other privileges. 784
it informs the accused that he will by a person in authority. Finally, the
S.W.2d 32 (Tex. Crim. App. 1990).
Likewise, in Hardesty v. State, the
be subject to less severe criminal promise of less severe penalties is of such
court found the confession inadmissible
penalties if a specimen is provided. a nature as would be likely to influence
the citizen to submit to a breath and/or
because it was induced by a promise of a
benefi
 t that if the defendant confessed to the offense and other blood test when they otherwise might not, simply out of fear
offenses, he would only be prosecuted for one offense. 667 of imposition of the more severe, unknown penalties. Upon a
S.W.2d 130 (Tex. Crim. App. 1984). In Sterling v. State, the de balancing of the aforementioned factors, in the same way that
fendant’s statement was involuntary because it was induced by a confession is rendered involuntary due to a promise, so too
improper promises, where the officer told him that they might is a person’s consent to provide a specimen of breath and/or
go easy on him if he made a statement and the statement could blood rendered involuntary due to the specific language of the
be used for or against him. 800 S.W.2d 513 (Tex. Crim. App. statutory warning promising less severe penalties.
1990), cert. denied, 501 U.S. 1213 (1991). In Caudle v. State, the
court found that the trial court erred in admitting a confession
III. Ineffective Consent to Search
made after officers told the defendant that he might get a sus
pended sentence if he confessed. All of these cases stand for the
		 a. Factors Affecting Valid
proposition that where a promise of leniency is exchanged for a
Consent to Search
confession, the resulting confession is deemed involuntary and,
In Schneckloth v. Bustamonte, the Supreme Court held that the
thus, inadmissible. 33 S.W.2d 438 (1930).
Just like all the aforementioned cases, the literal language of validity of a purported consent to search was to be determined
the DIC-24 can be interpreted as a promise of leniency or less by a voluntariness test just like that used by the Court for years
severe penalties if the accused cooperates and provides a breath in confession cases. 412 U.S. 218 (1973); Wayne R. LaFave,
and/or blood specimen. However, before a promise of leniency Search and Seizure: A Treatise on Fourth Amendment §8.2
will render a confession inadmissible, it must be shown that the (4th ed. 2007). In Texas, the key to valid consent to search is
promise of leniency actually induced the confession. Sandoval whether, based on the totality of the circumstances, the person’s
v. State, 17 S.W.3d 792 (Tex. App.—Austin 2000, pet. ref ’d); decision to allow the search was voluntary. Id. To be voluntary,
DPS v. Rolfe, 986 S.W.2d 823 (Tex. App.—Austin 1999, no pet.) the decision to allow the search must be the result of the person’s
Likewise, in order for there to be a finding of coercion resulting own “essentially free and unrestrained choice,” rather than an
from the DIC-24, it must be shown that the accused specifically overborne will and must “not be coerced, by explicit or im
relied on the explicit language of the statutory warning and such plicit means.” Schneckloth, 412 U.S. at 225–26. This is because
language actually induced the consent to provide a specimen. the Fourth and Fourteenth Amendments require that consent
not be coerced at all. For no matter how subtly the coercion is
applied, the resulting “consent” is no more than a pretext for the
b. Applying the Voluntariness
unjustified police intrusion against which the Fourth Amend
Factors to the DIC-24
ment is directed. Id. at 228.
In addressing the validity of consent to search scenarios,
The Court of Criminal Appeals’ four-pronged test for volun
tariness issues regarding confessions can also be applied to the the Schneckloth Court used decisional law on involuntary con
coercive language of the DIC-24 regarding submission to breath fession cases as an analogy and noted that in determining
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whether an accused’s will was overborne in a particular case, the officer’s arresting the accused, taking him to the jail, posi
one must assess the totality of all the surrounding circum tioning him in close proximity to the intoxilyzer machine, and
stances, including both the characteristics of the accused and requesting a specimen. Second, as detailed further below, the
the details of the interrogation. Id. at 226. The Court noted literal language of the DIC-24 is coercive itself because it in
that some of the factors taken into account have included the forms the accused that he will be subject to less severe criminal
youth of the accused, Haley v. Ohio, 332 U.S. 596 (1948); his penalties if a specimen is provided. Third, sometimes the police
lack of education, Payne v. Arkansas, 356 U.S. 560 (1958); his inform the accused that a search warrant will be obtained to
low intelligence, Fikes v. Alabama, 352 U.S. 191 (1957); the lack extract a specimen. Finally, in evaluating the efficacy of consent
as related to searches, it is also appro
of any advice to the accused of his con
stitutional rights, Davis v. North Caro
he accused often feels he has priate to consider a minor’s mental or
emotional state at the time the consent
lina, 384 U.S. 737 (1966); the length of
detention, Chambers v. Florida, supra; to submit to the request to provide to provide a specimen was given. See
the repeated and prolonged nature of a specimen for analysis in order to LaFave §8.2(e). Courts are less likely to
the questioning, Ashcraft v. Tennessee,
avoid the more severe, unknown find effective consent when the indi
322 U.S. 143 (1944); and the use of phys criminal penalties for a total refusal. vidual was immature and impression
able—adjectives appropriate for most
ical punishment such as the deprivation
of food or sleep, Reck v. Pate, 367 U.S. 433 (1961). Schneckloth, minors—as opposed to cases where the person giving consent
supra at 226. “In all cases, the Court determined the factual is more mature. LaFave, ante.
circumstances surrounding the confession, assessed the psy
chological impact on the accused, and evaluated the legal sig
b. Fifth Circuit’s Factors Affecting Consent
nificance of how the accused reacted.” Id. citing Culombe v.
to Search as Applied to Consent to
Connecticut, supra, 367 U.S. at 603.
Provide a Specimen
Some additional factors bearing upon the validity of con
sent to search include a claim of authority; show of force and The United States Court of Appeals for the Fifth Circuit has
other coercive surroundings; threat to seek or obtain a search settled on six factors it considers in determining the voluntari
warrant; prior illegal police action; maturity; knowledge of the ness of consent to search: (1) the voluntariness of an accused’s
right to refuse consent; and sophistication, physical, mental, or custodial status; (2) the presence of coercive procedures; (3) the
emotional state. See Wayne R. LaFave, Search and Seizure: A extent and level of an accused’s cooperation with the police; (4)
Treatise on the Fourth Amendment §8.2 (4th ed. 2007); State the accused’s awareness of his right to refuse consent; (5) the ac
v. $217,590.00 in United States Currency,18 S.W.3d 631, 634–35 cused’s education and intelligence; and (6) the defendant’s belief
(Tex. 2000); Johnson v. State, 68 S.W.3d 644–653 (Tex. Crim. that no incriminating evidence will be found. See United States
App. 2002); Hunter v. State, 102 S.W.3d 306, 311 (Tex. App.—Ft. v. Brown,102 F.3d 1390 (5th Cir. 1996); United States v. Kelley,
Worth 2003, no pet.) (holding that a police officer’s failure to 981 F.2d 1464, 1470 (5th Cir. 1993); United States v. Yeagin, 927
inform the accused that he can refuse consent is a factor to con F.2d 798, 800 (5th Cir. 1991); United States v. Phillips, 664 F.2d
sider in determining the voluntariness of consent; however, the 971, 1023-24 (5th Cir. 1981); United States v. Valentine, 401 F.3d
absence of such information does not automatically render the 609, 613 (5th Cir. 2005); see also United States v. Hernandez,
accused’s consent involuntary). “The fact of custody alone has 93 F.3d 1493, 1500 (10th Cir. 1996); United States v. Sancheznever been enough in itself to demonstrate a coerced confession Valderuten,11 F.3d 985 (10th Cir. 1993).
All six factors are relevant; however, no single factor is
or consent to search.” United States v. Watson, 423 U.S. 311
(1976). However, in a case which is otherwise close on the ques dispositive or controlling on the issue of voluntariness. United
tion of consent, the presence of a single coercive element may States v. Tompkins,130 F.3d 117, 121 (5th Cir.1997), cert denied,
523 U.S. 1036 (1998). The question of whether a search was in
be enough for a finding of coercion. LaFave §8.2(b).
In addition to custody, there are other coercive elements fact “voluntary” is a question of fact to be determined from the
present when a minor is being read the statutory warning and totality of the circumstances. Schneckloth, 412 U.S. at 227. In
asked to provide a specimen that make the resulting consent Texas, the state must prove the validity of consent to search by
ineffective. For instance, oftentimes several of the above factors clear and convincing evidence under Texas Constitution Article
bearing upon the validity of consent to search are also present I, Section 9. State v. Ibarra, 953 S.W.2d 242 (Tex. Crim. App.
when the accused provides a specimen. First, in a typical DWI 1997); Reasor v. State,12 S.W.3d 813, 818 (Tex. Crim. App. 2000);
scenario, there is an apparent claim to authority effectuated by Harrison v. State, 205 S.W.3d 549 (Tex. Crim. App. 2006).
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After having been read the statutory warning (and by ap
plying the Fifth Circuit’s consent to search factors to a minor’s
consent to provide a breath and/or blood specimen) such con
sent can accurately be described as ineffective. First, assuming
the typical driving while intoxicated facts, a person younger
than 21 years of age—much less any other person suspected
of driving while intoxicated—is not
voluntarily in custody. Rather, the
suspect has been stopped, arrested, and
placed in the back seat of a police car or
taken to the police station against his
will. See United States v. Maldanado,
213 F.Supp.2d 710, 716 (S.D.Tex.
2002) (weighing the custody factor in
defendant’s favor where the defendant
was detained when the car in which he
was traveling was stopped and “[u]nder
the circumstances, a reasonable person
would not have felt free to ignore the
law enforcement officers and go about
his business”). Such a familiar scenario
can be easily distinguished from other
situations where the court has found
the accused’s custodial status to have
been voluntary. United States v. AriasRobles, 477 F.3d 245 (5th Cir. 2007)
(finding the defendant’s custodial sta
tus was voluntary when consent to search was given where
the defendant had been told he was “free to go” and all his
belongings had been returned to him); see also United States v.
Sanchez-Pena, 336 F.3d 431, 433 (5th Cir. 2003); United States
v. Brigham, 382 F.3d 500, 508 (5th Cir. 2004).
Second, after the officer believes he has accumulated
enough probable cause to make an arrest, he often handcuffs
the suspect and places him in the back seat of the police car,
where he is then read the statutory warning. However, even ab
sent any handcuffs, brandishing of weapons, or other displays
of authority, the literal language of the DIC-24 is itself coercive
because it specifically and articulately provides for less severe
penalties only if the accused consents to providing the requested
specimen. The statutory warning is especially coercive when
read by a uniformed officer while the accused is standing near
the Intoxilyzer 5000 in the intoxilyzer room of the police station
or while the accused is handcuffed in the caged back seat of a
patrol car.
Third, the typical person raised to respect law enforcement
and arrested for driving while intoxicated is usually passively
submissive to an officer’s authority. In the context of consent to
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search, however, submission is not synonymous with consent.
See Schneckloth, 412 U.S. at 225–26; Bumper v. North Carolina,
391 U.S. 543 (1968) (when State relies on consent to justify the
lawfulness of a warrantless search, it has the burden to prove
consent was freely and voluntarily given and the burden cannot
be discharged by showing no more than a mere acquiescence to
a claim of lawful authority); Escamilla
v. State, 556 S.W.2d 796 (Tex. Crim.
App.1977); Paulus v. State, 633 S.W.2d
827 (Tex.Crim.App.1982); Clemons
v. State, 605 S.W.2d 567 (Tex.Crim.
App.1980); Meeks v. State, 692 S.W.2d
504 (Tex. Crim. App.1985); Dickey
v. State, 716 S.W.2d 499 (Tex. Crim.
App.1986) (all holding that the burden
cannot be discharged by showing no
more than acquiescence to a claim
of lawful authority). An accused’s
consent to provide a specimen is not
the result of a “free and unrestrained
choice” where the verbal and written
warnings explicitly inform him that if
a specimen is provided, he may suffer
less severe criminal penalties than if
he refuses to cooperate with police
requests. Such an option as explicitly
contained in the DIC-24 is like forcing
the accused to choose between the lesser of two evils.
It logically follows, therefore, that a suspect’s passive sub
mission to the articulated commands of law enforcement is not
the same as voluntary cooperation. See United States v. Santiago,
410 F.3d 193 (5th Cir. 2005) (finding the defendant voluntarily
consented to the search of his home, in part, because the defendant
was cooperative where, on his own, he either pointed out or
brought the firearms to the police); United States v. Stilley, 191
Fed.Appx. 284 (5th Cir. 2006) (not designated for publication)
(finding defendant’s consent voluntary in part because her
level of cooperation with police was high, as evidenced by her
decision to volunteer private details to the police); Guiterrez v.
State, 221 S.W.3d 680 (Tex. Crim. App. 2007) (finding the de
fendant’s consent to search voluntary because “after his initial
lie”—denying knowledge of a stolen computer—he was other
wise cooperative with the detectives when he answered their
questions willingly and courteously, the exchange was neither
provocative nor confrontational, he signed a consent form, and
allowed them to enter his residence). However, sometimes the
person is not passively submissive at all, but is instead (perhaps
due to the nature of the offense) belligerent and confrontational

or otherwise uncooperative, making analysis of the third factor
relatively quick and simple.
Fourth, as to the accused’s awareness of his right to refuse
consent to provide a specimen, the DIC-24 contains a section
for indicating a refusal. The section of the statutory warning is
unlike consent to search forms that usually specifically inform
the suspect of his right to refuse consent to search, and state if he
allows consent to search, such consent is freely and voluntarily
given. Myers v. State, 203 S.W.3d 873 (Tex. App.—Eastland
2006) (finding that the defendant was aware of his right to
refuse consent where he signed a written consent form that
fully informed him he could decline consent and prevent an
immediate search of his car). In contrast, after a statement
indicating that the arresting officer has informed the suspect
both orally and in writing of the consequences of refusal, the
statutory warning simply contains the following two options:
1. Subject refused to allow the taking of a specimen and fur
ther refused to sign below, as requested by this officer.
OR
2. Subject refused to allow the taking of a specimen. as evi
denced by his/her signature below.
But see Schneckloth, 412 U.S. at 227 (“While knowledge of the
right to refuse consent is one factor to be taken into account, the
government need not establish such knowledge as the sine qua
non of an effective consent”). However, even if the argument
can be made that an accused is fully aware of his right to refuse
consent to provide a specimen due to the explicit wording of
the form, the accused often feels he has to submit to the request
to provide a specimen for analysis in order to avoid the more
severe, unknown criminal penalties for a total refusal—those
penalties the form references immediately above the two afore
mentioned options.
Fifth, with some variance, a person under 21 years of age
necessarily possesses a lower degree of education and intelligence
than an adult, due in large part to a young person’s lack of life
experience. It is important to note that in order for this factor
to weigh in the accused’s favor, it is necessary to produce some
evidence that the accused was actually below average intelli
gence or otherwise deficient in his ability to understand the
officers when he consented to provide a specimen. See United
States v. Bessolo, No.2:06-CR0061, 2007 WL 143054 (N.D. Tex.,
2007) (unpublished) (finding that there was little information
as to defendant’s educational level, but there was nothing from
the testimony before the Court which indicated defendant’s
education or intelligence level was diminished or impaired in
any manner from that of a normal adult); United States v. Cota-

Lopez, 358 F. Supp.2d 579 (W.D.Tex. 2002); McKanna v. State,
1998 WL 120207 (Tex. App.—Dallas 1998) (not designated
for publication). However, often there will be little—if any—
evidence beyond a general lack of life experience that a person
who is under 21 possesses education and intelligence that is
impaired or diminished in any manner.
Finally, the sixth factor, the accused’s belief that no in
criminating evidence will be found, weighs in favor of the
accused. For instance, in Maldonado, 213 F.Supp.2d at 716,
the court weighed the sixth factor in the defendant’s favor be
cause “based on the evidence located in Defendant’s house it is
unlikely that he believed that no incriminating evidence would
be found.” Similarly—in the all-too-familiar scenario involving
a person younger than 21 who has likely been drinking and the
evidence of such is present on his breath—it is unlikely that in
providing a specimen, the person believes that no incriminating
evidence of alcohol use will be found. Rather, the accused
might reasonably—but incorrectly—believe that in spite of
the incriminating evidence (i.e., a detectable amount of alcohol
in his system), if he takes the breath test it will reveal an alcohol
concentration of less than 0.08, thus subjecting him only to the
less severe penalties. Therefore, the coercive language of the
DIC-24 necessarily compels the accused to provide a specimen
out of fear of the more severe and unknown penalties that will
be suffered if there is a total refusal—in spite of the awareness
of its incriminating effect

IV. THE REMEDY
First, as mentioned previously, in order for there to be a finding
of coercion, there must be evidence that the accused relied on
the explicit language of the statutory warning in making his
decision to take the breath and/or blood test. Sandoval, 17
S.W.3d 792; Rolfe, 986 S.W.2d 823. In Turpin v. State, the Court
of Criminal Appeals held a claim that the consent to the taking
of a specimen was involuntary is a question of fact for the jury.
606 S.W.2d 907, 914 (Tex. Crim. App. 1980).
The Supreme Court has held that the giving of a breath or
blood sample is nontestimonial in nature—making the Fifth
Amendment protection against compelled testimony inappli
cable. Schmerber v. California, 384 U.S. 757 (1966). Although
the Fifth Amendment prohibits compelled testimony, Article I,
Section 10 of the Texas Constitution provides broader protection
in that it prohibits compelled evidence without reference to its
nature. But Texas courts have nevertheless interpreted Article I,
Section 10 in light of the Fifth Amendment protection and held
that it, too, only protects testimonial communications. Growe
v. State, 675 S.W.2d 564, 566 (Tex.App.—Houston [14th Dist.]
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1984, no pet.); see also Rodriguez v. State, 631 S.W.2d 515, 517
(Tex. Crim. App. [Panel Op.] 1982); Olson v. State, 484 S.W.2d
756, 772 (Tex. Crim. App.1969).
However—unlike purely statutory violations—explicitly
coercing an accused to provide a specimen of his breath and/or
blood rises to constitutional dimensions, much like involuntary
confessions and ineffective consent to search. See Lane v. State,
951 S.W.2d 242 (Tex. App.—Austin 1997, no pet.) (finding
that the failure to provide the defendant with a copy of the
DIC-24 did not render inadmissible the intoxilyzer reports);
Kaupp v. Texas, 538 U.S. 626 (2003) (holding that admission of
an involuntary confession is trial error and requires reversal);
Schneckloth v. Bustamonte, 412 U.S. 218 (1973) (addressing the
Fourth Amendment and ineffective consent to search under a
voluntary analysis like that in confession cases).
Further, with regard to ineffective consent to search cases,
the burden is on the government to prove voluntariness and
effective consent by clear and convincing evidence. State v.
Ibarra, 953 S.W.2d 242 (Tex. Crim. App. 1997) (holding that
the state must prove the validity of consent to search by clear
and convincing evidence under Article I Section 9 of the Texas
Constitution). Likewise, the burden is on the government to
rebut an accused’s preliminary showing that a confession was
involuntary, and if an issue as to voluntariness is raised, the
judge shall give the jury an exclusionary instruction pursuant
to article 38.22 §6 of the Code of Criminal Procedure. Smith
v. State, 547 S.W.2d 6 (Tex. Crim. App. 1977); but see Hearn
v. State, 411 S.W.2d 543 (Tex. Crim. App. 1967) (holding that
38.22 has no application to the consent involved in giving a
blood sample). Therefore, by using the analyses applicable to
both voluntary confessions and ineffective consent to search
scenarios, suppressing the breath and/or blood test results of a
person younger than 21 years of age is the appropriate remedy
in situations where the accused has essentially been coerced to
provide a specimen due to the literal language of the statutory
warning.
Notes
1. Section 106.041 of the Alcoholic Beverage Code pertains to driving
under the influence.
2. Adding further confusion to the DIC-24 is the paragraph above. Although
the first sentence of the paragraph is specifically qualified by age (“persons
younger than 21 years of age”), the second sentence is not so qualified. Read in
context, presumably the second sentence applies only to those persons younger
than 21 years of age. However, the argument that the explicit language of the
warning is coercive as related to all persons, regardless of age, can indeed be
made precisely because the second sentence contains no qualifiers.
3
In fact, one of the only cases to address the coercive impact of the DIC-24
form itself is State v. Nicholson, 2006 WL 151941 (Tex. App.—Austin 2006) (not
designated for publication). There, the appellate court held that the DIC-24
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had a coercive effect on the accused whose consent to provide a specimen was
found involuntary where the defendant was not under arrest. Thus, the warning
given was wholly inapplicable.
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The Determination of Specific Intent:
An Expert’s View

W

By Patrick Kent

hat follows is the brief synopsis of thirty years of ex
perience in treatment and research in the addictions
field as it relates to testimony regarding specific in
tent. The point of view expressed is that of a psychotherapist
who directed an 1,100-patient treatment organization. This
represents a distillation of factors that have been critical to my
evaluation of these cases and subsequent testimony.
Patterns of Drug/Alcohol Intake Over the Weeks
Prior to the Commission of Criminal Offenses

While I give special emphasis to the day prior to and day of the
offense, many—if not most—of the defendants in capital (and
other) trials are chronic and acute substance abusers. This sim
ply means that their drug and/or alcohol abuse occurs daily. It
is frequently heavy, with multiple episodes of intoxication on
any given day. The importance of including this in testimony
is paramount, yet very often overlooked.
Daily use interferes with sleep patterns, and this interference
specifically blocks vital periods of restful sleep. When this hap
pens, the individual begins to experience dysphoria (mildto-moderate anxiety and mood disturbances). With all-toocommon increases in use, the person may be subject to agitation,
sleep disturbances, periods of drug- or alcohol-induced amnesia
(blackouts), and psychosis. Daily use often drives these increases
in intake, which, in turn, produces dependence and physical

addiction. This, then, is no longer “voluntary intoxication.” As
an old Alcoholics Anonymous saying goes, “The man takes a
drink, the drink takes a drink, the drink takes the man.” This
obviously holds true for drugs as well.
Some specific combinations of drugs are noteworthy in this
regard. For instance, the common and potent mixture of cocaine
and alcohol (as well as amphetamine and alcohol) causes greater
sleep and mental disturbance than either of these drugs would
produce if used alone.
In the treatment facilities I have designed, we keep entry into
treatment slow, warm, deliberate, and non-demanding, because
the patients’ level of cogency and emotional functioning, while
in this oscillating emotional state, is significantly impaired. Our
treatment programs prosper, in part, because of our effectiveness
in handling patients during this volatile stage.
Without medical management, daily use on the street pro
duces this greater, unchecked volatility. What I have seen most of
ten in capital cases is this significantly diminished mental state
prior to the day of the incident—a state that is quite often the re
sult of ongoing drug/alcohol use. This is crucial and contributory.
Levels of intoxication present during the incident, following days
or weeks of daily use, are far more potent than otherwise.
Most drugs of abuse and combinations of drugs and alcohol
block REM (restful) sleep, and a lack of REM sleep produces dis
orientation. It is precisely this disorientation that accumulates
and degrades cogency.
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In the main, frequent or daily drug and/or alcohol use
unequivocally impairs or blocks restful sleep. The greater and
more often the use, the greater the impairment. This impairment
produces an ongoing, progressively diminished emotional and
cognitive capacity. This becomes the building block for intoxi
cated delirium, which by technical definition is “reduced clarity
of awareness.”
Individual History

In my evaluations, I also give special emphasis to the history of
reactions of the defendant over his lifespan. What are his mental/
behavioral idiosyncracies when using drugs or alcohol? When
intoxicated? When under the influence and under stress? Does
he have a history of bizarre or psychotic behavior? Blackouts?
A lack of cogent recall due to intoxication is common, but
when an individual claims memory loss, some see it as manip
ulative. This is frequently not the case. In fact, the converse is
often true when defendants present their recall of events.
The culture in the criminal justice system places heavy em
phasis on being in control, or “on top” of things. Many defendants,
therefore, substitute conjecture for specific memories to avoid
the embarrassment associated with loss of control.
The very nature of intoxication predisposes mental dis
organization and faulty recall. Blackouts are permanent memory
lapses and signal deep disturbances at the time of the intoxication.
That is, memory loss during episodes of intoxication is the result
of poor processing in the first place. A lack of cogency lies at the
root of this disturbance. Making this determination requires a
professional with this specific experience and an understanding
of the culture.
A thorough history of the defendant from multiple sources
remains vital. Previous treatment episodes sometimes document
specific aspects of these problems. Family members and friends
often can provide information on past blackouts. It is my job
to gather this information.
Active Intoxication during the Incident

Now we come to the sine qua non. The most important aspect of
my focus in framing my testimony is a determination of active
intoxication during the established time period of the incident.
I do place special emphasis on the specific behaviors of the de
fendant during the days and weeks prior, for the aforementioned
reasons. With most juries, however, the most influential factor in
mitigation is the level of active intoxication during the incident
in question. Rates of metabolism are relatively consistent and
widely understood.
The degree of mental impairment at various levels of alco
hol and/or drug use is readily established as it relates to the
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specific drug(s), drug combinations, and quantities of intake.
Further, the propensity toward violence at various levels of in
toxication has been documented through research.
We do know that more than 70 percent of violent crimes are
committed while the perpetrator is legally intoxicated. We also
know that when drug- and alcohol-free, these same individuals
engage in significantly less criminal behavior. My experience
with violent perpetrators would also indicate this.
The impairment of the defendant’s mental state is sup
portable in cross-examination. This is commonly done with
confidence and scientific certainty. Witnesses, arrest reports,
jail intake assessments, and other sources provide tangible yard
sticks.
Summary

What follows is profoundly important. The concept that com
pletes and makes this idea understandable to juries consider
ing mitigation is this: the combination of an individual with
impaired impulse control and a provocative context. Ample
research demonstrates that people typically display overly ag
gressive tendencies when in a situation perceived to be volatile
and potentially harmful. It follows that a person with di
minished mental and emotional capacity due to drug and/
or alcohol use would be less equipped than others to respond
with forebearance in highly charged situations. In fact, scientific
evidence shows that higher levels of intoxication increase the
likelihood of aggression, regardless of context.
This is frequently the case with capital defendants. The
defendant often finds himself in an emotionally volatile state
and confronted with a demanding situation. This defendant is,
therefore, unable to reason and anticipate the consequences.
Responses tend to be more disorganized and less calculated or
considered.
Indeed, most who socialize in these contexts are not violent.
The defendant’s diminished emotional controls due to alcohol
and drug abuse predispose him to respond violently to otherwise
avoidable provocation due to this diminished capacity resulting
from drug and/or alcohol abuse.
The same individual—were he not intoxicated—would
rarely, if ever, respond this way.
Patrick Kent has testified in over 90 capital trials. He has testified
in sanity hearings, guilt and penalty phases of capital trials, and
in many civil trials. His testimony has been admitted to the U.S.
Supreme Court. For 26 years he was the designer and director of
the one of the largest and most successful comprehensive addictions
treatment and research organizations in the U.S. He has taught the
psychology of addictions at the graduate and undergraduate level
and lectured and consulted in Europe and Central America.

Help!

It’s getting a bit tight in here . . .

TCDLEI is asking for your support
TCDLA/CDLP/TCDLEI has outgrown its current home office, so the board has
created a building fund. We’re looking for a 6,000-sq-ft professional building,
at an expected cost of $1.2 to $1.5 million. The current building will be sold,
and proceeds will be applied to the purchase of a new building.
All donations are 100% tax-deductible!
Complete form to contribute:
Mail to 1707 Nueces St. | Austin, Texas 78701 or fax to (512)469-9107
Name ______________________________________ Bar number _____________________________
Phone number _______________________________ Amount $_______________________________
 Check    Credit card
Card number __________________________________________ Expiration date _________________
Signature _____________________________________________
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SUPREME COURT
Opinions
Cert. to Louisiana Supreme Court (942 So.2d 484)—Reversed/remanded
Prosecution did not get second chance to justify racially motivated strike once bias was
shown
Snyder v. Louisiana, __U.S.__, 128 S. Ct. 1203, 170 L. Ed. 2d 175 (2008)
Petitioner was convicted of first-degree murder and sentenced to death. During the voir dire
the parties used peremptory strikes known as backstrikes to remove jurors they initially accepted
when the panels were called. Five of the thirty-six jurors who survived challenges for cause were
black, and all five were eliminated by peremptory strikes by the prosecution. The Supreme Court
held that the prosecution discriminated in jury selection by striking an African-American juror for
reasons not supported by the evidence, and that once discrimination is shown to be a substantial
factor the burden does not shift back to the prosecution to show that the discrimination was not
determinative. Supremes found that the explanation listing two reasons given by the prosecution for
striking the African-American juror was insufficient: nervousness of the juror was insufficient as it
was accepted by the judge without explanation; and fact that the juror would miss work as a student
teacher was also insufficient as the college dean had offered to work with him, other white jurors
who were not eliminated expressed similar hardships, and the trial itself was short. The prosecution’s
likely pre-textual reasons create an inference of discriminatory intent under Batson v. Kentucky, 476
U.S. 79 (1986). Significantly, Supremes ruled the burden did not shift back to the prosecution to
show that the discriminatory effect was not determinative in the case. For “present purposes, it is
enough to recognize that a peremptory strike shown to have been motivated in substantial part by
discriminatory intent could not be sustained based on any lesser showing by the prosecution.”
Cert. to 9th Circuit—Vacated/remanded
Defendant need not show intent for capital return when distribution took place.
Boulware v. United States, __U.S.__, 128 S. Ct. 1168; 170 L. Ed. 2d 34 (2008)
Boulware was convicted of criminal tax evasion, among other things. He appealed and the gov
ernment cross-appealed. The Ninth Circuit reversed in part, and remanded it in part. On re-trial,
district court convicted the defendant. In a unanimous decision, the Supreme Court held that for the
purpose of defeating the tax deficiency element of the tax evasion offense, the defendant was not re
quired to produce evidence that either he or the corporation that distributed funds to him intended
a capital return when the distribution occurred. The characterization of diverted corporate funds for
civil tax purposes does not determine their characterization for purposes of a criminal tax evasion
charge.

Cert. to Texas Court of Criminal Appeals—Affirmed
OK for states to ignore International Court rulings
Medellin v. Texas, __U.S.__, 170 L. Ed. 2d 190 (2008)
Medellin was convicted of capital murder and sentenced
to death in Texas. Mexico sued the United States in the In
ternational Court of Justice (ICJ) for violation of the Vienna
Convention. Medellin was named along with fifty other Mexi
can nationals. The ICJ held that the United States was in vio
lation and that Medellin and the other Mexican nationals
were entitled to have their state court convictions reviewed
and reconsidered. After the ICJ decision, the President issued
a memorandum instructing state courts to give effect to the
ICJ’s decision. Medellin then filed a state habeas application,
which was dismissed by the CCA as an abuse of the writ. The
Supreme Court held the ICJ decision was not binding because
it had not been enacted into law by Congress and the signed
Protocol was not self-executing. Under the Vienna Conven
tion, Article 94 merely committed the United States to take fu
ture actions in its political branches and did not grant the ICJ
decision with immediate legal effect. Additionally, the Presi
dential Memorandum is incompatible with Congressional will
because it attempted to convert a non–self-executing treaty
into a self-executing treaty, and thus is not binding on the
states. Therefore, neither the ICJ decision nor the Presidential
Memorandum is enforceable against CCA’s judgment denying
the writ.

FIFTH CIRCUIT
Whether salary is “bona fide” for purpose of embezzlement exception is question of fact
United States v. Williams, 507 F.3d 905 (5th Cir. 2007)
Although the crime of embezzlement from a program
receiving federal funds, see 18 U.S.C. §666(a) & (b), recog
nizes an exception where monies received are for “bona fide
salary . . . paid . . . in the usual course of business,” 18 U.S.C.
§666(c), whether salary is bona fide and earned in the usual
course of business is a question of fact for the jury to decide,
and here there was sufficient evidence for a rational jury to
conclude that the extra checks defendant (a payroll clerk and
deputy city clerk for a city in Mississippi) received were not a
part of her bona fide salary earned in the usual course of busi
ness.
No error in denial of suppression motion
United States v. Bolden, 508 F.3d 204 (5th Cir. 2007)
District court did not err in denying defendant’s motion
to suppress police stop of his vehicle; the police could reason
ably suspect that defendant’s car—a solitary vehicle contain
ing more than one person and rapidly leaving the precise spot

where the officers had good reason to believe that multiple
persons were shooting less than a minute before—contained
persons involved in the shooting.
Insurance conviction was “aggravated felony” justifying
removal of immigrant
Martinez v. Mukasey, 508 F.3d 255 (5th Cir. 2007)
Immigration courts did not err in concluding that immi
grant’s prior Texas conviction for insurance fraud under Tex.
Penal Code §35.02 qualified as an “aggravated felony,” justify
ing immigrant’s removal; regardless of whether immigrant was
convicted under §35.02(a) or §35.02(b)—a question that the
immigrant contended was unclear—both of those subsections
necessarily involved fraud or deceit within the meaning of 8
U.S.C. §1101(a)(43)(M)(i); additionally, immigration courts
did not err in concluding that the loss to the victim from this
offense exceeded $10,000, as also required by 8 U.S.C. §1101(a)
(43)(M)(i); in the written plea agreement, signed by the im
migrant, he agreed to $11,467.36 in restitution, for which he
was jointly and severally liable with others; this was sufficient
proof of the necessary threshold dollar amount.
DNA motion tolls AEDPA’s one-year SOL
Hutson v. Quarterman, 508 F.3d 236 (5th Cir. 2007)
A motion to test DNA evidence under Tex. Code Crim. P.
art. 64 constitutes “other collateral review” and thus tolls the
AEDPA’s one-year limitations period under 28 U.S.C. §2244(d)
(1); that being the case, state prisoner’s federal habeas petition
was indeed timely, and the district court erred in dismissing it
as untimely; accordingly, the Fifth Circuit reversed the district
court’s dismissal of prisoner’s federal habeas petition and re
manded the case for further proceedings.
Defendant not entitled to relief under Crawford
Horn v. Quarterman, 508 F.3d 306 (5th Cir. 2007)
(1) Texas capital murder defendant was not entitled to
federal habeas relief on his claim that his right to confronta
tion was violated when the state trial court permitted a hospi
talized, terminally ill witness (a former cellmate of defendant’s,
to whom defendant had allegedly made remarks incriminat
ing himself in the murder) to testify via two-way closed-circuit
television from the hospital in Ohio; because defendant’s con
viction was final prior to the handing down of Crawford v.
Washington, 541 U.S. 36 (2004), he was not entitled to the ben
efit of its new rule on confrontation; furthermore, under the
Supreme Court’s Confrontation Clause, jurisprudence extant
at the time defendant’s conviction became final—particularly
Maryland v. Craig, 110 S. Ct. 3157 (1990), which upheld the
use of a one-way closed-circuit television procedure for a child
witness in a child abuse case, upon a case-specific finding of
necessity—Fifth Circuit could not say that the state court’s re
jection of defendant’s confrontation challenge was contrary
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to, or an unreasonable application of, clearly established fed
eral law as determined by the Supreme Court; likewise, state
courts did not run afoul of clearly established Supreme Court
law when they rejected defendant’s alternative confrontation
claim (namely, that his confrontation rights were violated be
cause the remotely testifying witness was not subject to the
perjury laws of Texas when he testified).
(2) Prisoner was likewise not entitled to federal habeas
relief on his claim that his statements (made to federal officers
about the murder for which he was prosecuted in state court)
were involuntary; there was no evidence that defendant’s will
was overborne, and while it is true that a confession given as
the result of a direct or implied promise would be legally in
voluntary, the circumstances surrounding defendant’s confes
sion demonstrate that it could not be said to be the result of
any such promise.
Upward departure requires only a remote connection
between charged conduct and uncharged offense to
support upward departure
United States v. Newsom, 508 F.3d 731 (5th Cir. 2007)
Although USSG §5K2.21 (permitting an upward depar
ture from the Sentencing Guidelines for dismissed or un
charged conduct) requires some degree of connection between
the uncharged conduct used to support an upward departure
under this section and the charged offenses, even a remote
connection will suffice; the Fifth Circuit explicitly rejected the
approach of some other circuits, which apparently require a
closer connection between the uncharged conduct and the
offense(s) of conviction, see, e.g., United States v. Amirault, 224
F.3d 9, 12 (1st Cir. 2000); under the “even a remote connection”
test, there was no error here; there was a sufficient connec
tion between the offense(s) of conviction (theft of explosive
materials in interstate commerce) and the uncharged conduct
(drug distribution and illegal firearm possession), given that
the defendants had a history of trading guns for drugs and
were all high on drugs the night they stole the explosives.
BOP on defense to show alien smuggling conviction fits
guideline exception
United States v. Rabanal, 508 F.3d 741 (5th Cir. 2007)
It is the defendant’s burden to prove that his prior con
viction for alien smuggling falls within the exception found
in 8 U.S.C. §1101(a)(43)(N) and incorporated by reference
in the illegal reentry Guideline, see USSG §2L1.2(b)(1)(A)
(vii); §1101(a)(43)(N) excludes only “a first offense for which
the alien has affirmatively shown that the alien committed the
offense for the purpose of assisting, abetting, or aiding only
the alien’s spouse, child, or parent (and no other individual)
to violate a provision of this chapter” (emphasis added); the
Guideline plainly incorporates the burden of proof allocation
made by the statute; therefore, the Fifth Circuit found unavail
ing the instant defendants’ argument that the government
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failed to prove the alien smuggling prior offenses were not first
offenses involving only spouses, children, or parents.
Actual notice not required for administrative forfeiture
of currency
Bailey v. United States, 508 F.3d 736 (5th Cir. 2007)
Fifth Circuit affirmed in part and reversed in part the dis
trict court’s grant of the government’s motion to dismiss (con
strued as a motion for summary judgment on) former arrest
ee’s motion for return of property (namely, currency seized
from former arrestee at the time of his arrest); the notice of
administrative forfeiture of the currency provided by the DEA
was constitutionally sufficient; actual notice is not required,
and there was sufficient evidence of notice reasonably calcu
lated, under the circumstances, to apprise arrestee of the pen
dency of the forfeiture action and afford him an opportunity
to object (namely, evidence that the notice of forfeiture was
mailed to defendant at the jail where he was housed and the
address given at the time of his arrest, plus evidence of receipt
at both locations); however, the district court erred in grant
ing summary judgment as to currency that arrestee alleged
the government seized, but did not forfeit, as a disputed is
sue existed regarding whether the government had or had ever
had the claimed monies in its possession; finally, to the extent
arrestee sought return of additional personal property seized
from him at the time of his arrest, his claim was untimely un
der the applicable six-year statute of limitations found in 28
U.S.C. §2401(a).
No 5th amendment violation in sentencing when judge
noted defendant’s lack of repentence
United States v. Ronquillo, 508 F.3d 744 (5th Cir. 2007)
District court did not, in sentencing defendant, imper
missibly penalize his Fifth Amendment right against selfincrimination in violation of Mitchell v. United States, 526 U.S.
314 (1999); here, unlike in Mitchell, the district court did not
draw an adverse inference about “the facts of the offense” from
defendant’s silence; rather, the district court merely noted its
doubt about defendant’s repentance, given the defendant’s
failure to cooperate with the authorities. (Judge Reavley con
curred in the judgment only.)
Burglary is a crime of violence
United States v. Carbajal-Diaz, 508 F.3d 804 (5th Cir.
2007)
District court did not err in treating defendant’s prior
conviction for burglary under Mo. Stat. §69.160 as a “crime
of violence,” under USSG §2L1.2; when narrowed by the in
dictment making clear that the burglary in question was of an
apartment, this brought the offense within the generic, con
temporary meaning of “burglary of a dwelling,” and hence it
qualified as a “crime of violence” under USSG §2L1.2(b)(1)
(A)(ii).

Conspiracy charge sufficiently noticed defendant of
Pinkerton instruction
United States v. Jimenez, 509 F.3d 714 (5th Cir. 2007)
District court did not abuse its discretion in instructing
jury in conspiracy case on the theory of vicarious liability
under Pinkerton v. United States, 328 U.S. 640 (1946); even
though prosecutor did not submit a proposed Pinkerton in
struction before trial, defendant was on notice, from Fifth Cir
cuit jurisprudence, that having been charged with conspiracy,
he was subject to vicarious liability under Pinkerton.
POCS w/intent to deliver was a “controlled substance
offense” under guidelines
United States v. Ford, 509 F.3d 714 (5th Cir. 2007)
(superseding 2007 WL 1501745 (5th Cir. May 24, 2007))
On original submission, the panel unanimously vacated
the sentence and remanded for resentencing, holding that the
district court reversibly erred in characterizing defendant’s
prior Texas conviction for possession of a controlled substance
with intent to deliver as a “controlled substance offense” for
purposes of USSG §4B1.2(b) (as incorporated by reference in
USSG §2K2.1(a)(4)(A)), because (1) the Texas offense includes
conduct that is not covered under the definition of “controlled
substance offense,” and (2) because the evidence in the record
did not allow the court to narrow the offense to a qualifying
one. However, on the government’s petition for rehearing, a
majority of the panel (with Judge Dennis dissenting) rejected
this holding and instead affirmed the sentence.
California agg assault qualified as “crime of violence”
United States v. Rojas-Gutierrez, 510 F.3d 545 (5th Cir.
2007)
District court committed no error, plain or otherwise,
in characterizing defendant’s prior conviction under Cal. Pe
nal Code §220(a) (penalizing assault with intent to commit
various other offenses) as a “crime of violence” warranting a
sixteen-level enhancement under USSG §2L1.2(b)(1)(A)(ii);
the ordinary, contemporary, and common meaning of “aggra
vated assault” (an enumerated “crime of violence” under USSG
§2L1.2) includes assault with intent to commit another felony;
every violation of Cal. Penal Code §220(a) therefore qualifies
as “aggravated assault” under USSG §2L1.2.
No error in denying defense motion to hire daughter’s
lawyer; “gross receipts” include loans for purposes of
sentencing in conspiracy prosecution
United States v. Gharbi, 510 F.3d 550 (5th Cir. 2007)
(1) District court did not abuse its discretion or violate
defendant’s Sixth Amendment right to counsel when it de
nied, on conflict of interest grounds, defendant’s motion to
hire, as associate counsel to his primary counsel, an attorney
who represented the defendant’s daughter (a co-defendant
and potential witness against defendant) in the same case; not

withstanding a defendant’s waiver of any conflict of interest, a
district court nevertheless has substantial discretion to deny a
defendant’s motion to hire counsel of choice; here, there was
a serious potential for conflict that could not be resolved by
counsel’s proposed arrangements to limit conflicts.
(2) In case charging large-scale conspiracy to defraud
various lenders by obtaining residential real estate loans by
various lenders by means of materially false statements, dis
trict court reversibly erred in refusing to enhance defendant’s
Guideline offense level under USSG §2B1.1(13)(A) (provid
ing for a two-level enhancement and a total offense level not
less than 24 if “the defendant derived more than $1,000,000
in gross receipts from one or more financial institutions as a
result of the offense”; Fifth Circuit rejected defendant’s argu
ment, accepted by the district court, that his “gross receipts”
should not include loan proceeds that were used to pay off the
pre-existing mortgages on some of the subject properties.

COURT OF CRIMINAL APPEALS
PDR Opinions
State’s PDR from Harris County—Affirmed
Fleeing is not LIO of felony evading detention with a
motor vehicle
Farrakan v. State, __S.W.3d__ (Tex.Crim.App. No.
1984-06, 3/12/08)
Over Appellant’s objection, the trial court charged the
jury on the misdemeanor offense of fleeing or attempting to
elude a police officer as a lesser-included offense of evading
detention. The jury convicted Appellant of the LIO, thus im
plicitly acquitting him of the greater offense of evading deten
tion. COA reversed, holding the LIO was error, and consti
tuted harm under Almanza. CCA rejects the state’s invitation
to adopt language in Jacob v. State, 892 S.W.2d 905 (Tex. Crim.
App. 1995), and require courts to “examine the elements of
the lesser offense and decide whether they are ‘functionally the
same or less than those required to prove the charged offense.’”
Id. (citing Jacob, 892 S.W.2d at 908). The proper analysis of
this issue was decided in Hall v. State, 225 S.W.3d 524 (Tex.
Crim. App. 2007), and though COA did not have the benefit
of that decision, its analysis was correct. Judgment is therefore
affirmed.
State’s PDR from Johnson County—Reversed
No abuse of discretion when trial court refused remittitur
of bond on equitable grounds
McKenna, d/b/a Bondman Bail Bonds v. State,
__S.W.3d__ (Tex.Crim.App. No 0053-07, 3/12/07)
Appellant sought a remittitur on equitable grounds for
the $25,000 bond on his client, Powell, who failed to appear,
because he claimed he had made diligent efforts to locate,
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and in fact did locate her and report her whereabouts to the
sheriff. COA agreed and ordered a 60 percent remittitur. CCA
disagreed, and reversed. Remittitur is a discretionary matter
with the trial court under TCCP 22.17(a). On this record, a
reasonable trial court could have concluded that equity did
not require any remittitur of the bond amount. Thus, there
was no abuse of discretion on the part of the trial court. Ap
pellant had the burden of showing that equity required a re
mittitur of some or all the bond amount, yet he presented evi
dence on only one of the relevant factors: his participation in
the re-arrest of Powell. Appellant, who undoubtedly received
monetary compensation for his risk in executing Powell’s bail
bond, presented no evidence concerning the reason for her
nonappearance in court, or the prejudice, costs, and inconve
nience suffered (or not suffered) by the State and the public
as a result of her nonappearance and the seven-month delay
until she was re-arrested. COA erred and its judgment is re
versed.
State’s PDR from Dallas County—Reversed/remanded
Summary grant & remand
Taylor v. State, __S.W.3d__ (Tex.Crim.App. No. 1681-07,
2/27/08)
State’s PDR was granted because there was a conflict in
the record as to whether the trial court intended to grant a
motion for new trial or an appeal. The record contains both a
granted motion for new trial and a perfected appeal. The trial
court could not have intended both. Faced with a conflicting
record concerning its jurisdiction, COA should have abated
the appeal to clarify which action was intended by the trial
court. Tex. R. App. P. 44.4; LaPointe v. State, 225 S.W.3d 513,
520 (Tex. Crim. App. 2007), cert. denied, 128 S. Ct. 544 (2007).
Therefore, State’s PDR is granted, COA’s judgment is vacated,
and its judgment is summarily remanded to that court with
instructions to abate the appeal and order appropriate find
ings by the trial court.
State’s PDR from Harris County—Affirmed
Defendant was entitled to 38.23 instruction even when
he did not object to admission of evidence
Holmes v. State, __S.W.3d__ (Tex.Crim.App. No.
1050-07, 3/5/08)
Applicant said “no objection” when the state introduced
his crack pipe during trial for POCS. However, he did request
an instruction under Art. 38.23. Consistent with its unpub
lished decision of Hromadka v. State, No. 1329-00, 2003 WL
1845067 (Tex. Crim. App. April 9, 2003), CCA holds a defen
dant’s failure to object to the admission of evidence does not
waive his right to a jury instruction under Article 38.23. An
objection to the admissibility of evidence under the first sen
tence of Article 38.23 is not a prerequisite to the right to a jury
instruction regarding a disputed factual issue under the sec
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ond sentence of Article 38.23. A defendant may, but is not re
quired to, object to the admission of evidence as well as make
a request for an Article 38.23 jury instruction. Even when the
defendant affirmatively states that he has no objection to the
admission of certain evidence, he may still be entitled to an
Article 38.23 jury instruction. The admissibility of evidence
and the jury’s consideration of that evidence are not necessar
ily linked together. Because COA correctly concluded that: (1)
Appellant had not waived his right to a jury instruction when
he stated that he had no objection to the admission of the
crack pipe, and; (2) he had raised disputed fact issues for the
jury’s consideration, COA’s judgment is affirmed.
Appellant’s PDR from Harris County—Reversed
Art. 38.10 and §543.009, are in pari materia
Azeez v. State, __S.W.3d__ (Tex.Crim.App. No. 010-07,
3/5/08)
Where the charging instrument alleged a misdemeanor
offense (failure to appear on traffic citation, which is a vio
lation of a city ordinance) in the express terms of Tex.Code
Crim.Proc. art. 38.10, COA declared Appellant was actually
prosecuted and convicted under Tex.Transp. Code §543.009.
However, the jury assessed a punishment that, while com
fortably within the maximum fine permitted under the Penal
Code provision, far exceeded the permissible maximum fine
under the Transportation Code provision. CCA made the fol
lowing rulings:
• The two statutes, art. 38.10 and §543.009, are in pari ma
teria. Trial court erred to allow Appellant to be prosecuted
and punished under the Penal Code provision instead of
the Transportation Code provision.
• COA erred to conclude that in order to be “under arrest”
for purposes of the definition of “custody” under Chapter
38 of the Penal Code, a suspect would have to be arrested
pursuant to a court order, and therefore the Appellant must
have been charged with the Transportation Code offense.
• Failure to appear to answer to a traffic offense citation, in
cluding a speeding citation, does constitute a failure to ap
pear under the terms of a lawful release from “custody” for
purposes of §§38.01(1)(A) and 38.10(a) of the Penal Code,
and is therefore an offense under the latter provision.
• When on its face the complaint itself was unobjectionable,
Appellant did not procedurally default his claims by object
ing too late. Appellant made his in pari materia argument
known to the trial court at the outset of the trial, albeit
prematurely, in a motion to quash. But he also reiterated
his argument once the state’s evidence was complete in his
motion for directed verdict, and again in a motion for new
trial after the verdict, both of which were denied.
COA erred in allowing Appellant to be punished more severely

than he could have been under the Transportation Code—a
defect in the judgment that can be raised at any time, includ
ing for the first time on appeal. Judgment is reversed and case
is remanded to COA for proceedings consistent with this
opinion.
Habeas Corpus
Original writ application from Harris County—Relief
Granted
Due process allows only one conviction for contempt
Ex Parte Thompson, __S.W.3d__ (Tex.Crim.App. No.
75,720, 3/5/08); Opinion: Hervey
Applicant was held in contempt 13 times for refusing to
answer questions in another person’s trial. After holding it has
jurisdiction to entertain this original writ application, CCA
makes the following rulings:
• Due process allows only one conviction for contempt. Yates
v. United States, 355 U.S. 66 (1957) (prosecution cannot
multiply contempts by repeated questioning on the same
subject of inquiry within which a recalcitrant witness al
ready has refused answers). Where, as here, a witness in
dicates outside the jury’s presence that he will not answer
any questions and afterwards consistently maintains that
position before the jury by refusing to answer any questions
(except for introducing himself), Yates establishes, as a mat
ter of due process, that only one contempt occurs. The state
cannot make the witness liable for multiple contempts by
putting the witness on the stand and getting him to refuse to
answer multiple questions after the witness has previously
indicated he will not testify.
• The appropriate remedy is to set aside all thirteen contempt
judgments and to grant relief without prejudice to further
proceedings in the District Court not inconsistent with this
opinion.
The judgments are therefore set aside.

PDRs Granted
Grants from 03/05/08
07-1630 Baldwin, Jeremy Wayne, Appellant’s PDR from
Harris County; POCS
The Court of Appeals erred in holding that the trial court
did not err in denying Appellant’s motion to suppress where
the state failed to show: (a) that the arresting officer had suffi
cient facts and surrounding circumstances to arrive at a rea
sonable suspicion that would justify detaining Appellant while
Appellant was engaged in the lawful activity of walking along
a public sidewalk; and (b) probable cause to arrest Appellant
to justify retrieving Appellant’s identification that is only re

quired after a person has been lawfully arrested pursuant to
section 38.02(a) of the Texas Penal Code.
08-0018 Sierra, Antonio, State’s PDR from Harris
County; DWI
The Court of Appeals applied the wrong legal standard
and assumed incorrect facts as the basis for holding that the
evidence was legally insufficient to sustain the deadly weapon
affirmative finding where the court required driving in a reck
less, threatening, careless, or dangerous manner despite the
fact that the Appellant was highly intoxicated and critically in
jured the driver of the other vehicle.

Grant from 3/12/08
07-1816 Abbott, Johnny Ray, State’s PDR from Ellis
County: Indecency w/Child
1. Did the Tenth Court of Appeals have jurisdiction to
consider an appeal from the order denying time credit?
2. Did the Tenth Court of Appeals err in determining that
the trial court was without discretion to deny credit for the
time served on the original sentence toward the days ordered
as a condition of community supervision after retrial?

Grant from 3/19/08
1482/1489-07 Ruffin, Stephen D., Appellant’s PDR from
Coryell County: Agg Asslt/Public Servant
Did the Court of Appeals err in holding petitioner was
barred from introducing mental impairment evidence show
ing that he was only guilty of a lesser included offense because
it believed this court intended to limit such evidence to mur
der cases in it’s[sic] decision in Jackson v. State?

COURT OF APPEALS
COA summaries are by Chris Cheatham of Cheatham &
Flach, PLLC, Dallas, Texas.
Stop of driver suspected of DWI by police officer
outside his jurisdiction pursuant to 14.03(d) requires
mere reasonable suspicion (not probable cause); failure
to satisfy 14.03(d)’s notice requirement not considered
proper basis on which to exclude evidence
State v. Purdy, 244 S.W.3d 591 (Tex.App.—Dallas 2008)
Article 14.03(d) of the Texas Code of Criminal Procedure,
which allows officers to make out-of-jurisdiction arrests under
certain circumstances, is not limited to a formal, custodial ar
rest; rather, the statute also applies when an officer temporar
ily detains a person based on reasonable suspicion. Further
more, the warrantless arrest at issue in this case, which likewise
occurred outside the arresting officer’s jurisdiction, was valid,
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even though the officer failed to comply with 14.03(d)’s re
quirement that the officer give notice, when making out-ofjurisdiction arrests, to the police department having jurisdic
tion. The Court reasoned that “. . . [the] notice requirement is
unrelated to the purpose of the exclusionary rule and there is
nothing in the record showing a connection between [arrest
ing officer’s] failure to notify the [police department having
jurisdiction] and the evidence obtained following the stop.”
Deemed non-testimonial, and thus not violative of the
Confrontation Cause, were notes of substance abuse
counselor taken during a substance abuse consultation
with defendant three months prior to motor vehicle
accident at issue in this trial for intoxication
manslaughter
Sullivan v. State, __S.W.3d__, 2008 WL 257276 (Tex.
App.—Houston [1st Dist.] Jan 31, 2008)
Furthermore, said notes were admissible under the busi
ness records exception to the hearsay rule, as questions asked
by abuse counselor were routine for a patient with a history of
substance abuse problems checking into a hospital.
In prosecution for retaliation by threat against a
witness, trial court committed reversible error when it
admitted evidence of defendant’s 20-year-old murder
conviction, because “motive” did not provide a
sufficient basis for admitting said conviction, nor was
conviction admissible as “same transaction contextual
evidence”
Pollard v. State, __S.W.3d__, 2008 WL 227973 (Tex.
App.—San Antonio Jan 30, 2008)
In an attempt to support its “motive” argument, state con
tended that defendant threatened witness because defendant
did not want to return to prison, yet State presented no evi
dence to support this theory. Nor was evidence of prior mur
der admissible as “same transaction contextual evidence” be
cause prior conviction was not part of the same transaction
nor intermixed with evidence of the threat against witness.
Trial court’s erroneous admission of evidence constituted re
versible error because the State emphasized defendant’s prior
murder conviction repeatedly throughout trial and evidence
of defendant’s guilt was not overwhelming.
Admission of latent fingerprint report violated
Confrontation Clause, though error harmless
Acevedo v. State, __S.W.3d__, 2008 WL 228004 (Tex.
App.—San Antonio Jan 30, 2008)
Trial court erred in admitting latent fingerprint report
where author of report was unavailable at trial and defendant
had no prior opportunity to cross-examine author. Error was
harmless, concluded the San Antonio Court of Appeals, be
cause testimony as to the lack of fingerprints was presented to
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the jury by defendant’s counsel and the State did not empha
size the latent print report.
Defendant who entered into agreement pursuant to
which he accepted a ten-year sentence for secondoffense family assault in exchange for State’s promise
not to file additional charges against him did not waive
his right to appeal the determination that he was
previously convicted of family assault
Schultz v. State, __S.W.3d__, 2008 WL 182877 (Tex.
App.—San Antonio Jan 23, 2008)
No waiver of appeal resulted because defendant “never
changed his plea to guilty or nolo contendere, never signed
any plea papers, and never affirmatively waived his right to
appeal.”
Not violative of prohibition against double jeopardy was
prosecution of attorney for misapplication of fiduciary
funds, even though the prosecution was based on the
same misconduct that resulted in attorney’s disbarment
and imposition of sanctions
Capps v. State, __S.W.3d__, 2008 WL 185536 (Tex.
App.—Houston [1st Dist.] Jan 17, 2008, pet. ref’d)
As stated.
Defendant was without standing to request postconviction forensic DNA testing, even though
defendant was required to register as sex offender,
because he was never “convicted”
State v. Young, 242 S.W.3d 926 (Tex.App.—Dallas Jan
11, 2008)
Not considered a “convicted person” for purposes of fo
rensic DNA testing was this defendant who was placed on de
ferred adjudication probation for aggravated sexual assault
and successfully completed the probation, even though the
sex offender registration requirements applied to persons who
were given deferred adjudication.
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Changes to the Rules of Evidence
and Appellate Procedure
The following amendments to the Texas Rules of Evidence and Rules of Appellate Procedure were
released in March and will become effective September 1, 2008. Please pay particular attention to Rule
of Evidence 503, which does away with the special attorney-client privilege in criminal cases. Comments
on this and the other rules may be submitted in writing to the Court of Criminal Appeals (strictly—civil
rules are not included here) no later than June 31, 2008.
TEXAS RULES OF EVIDENCE
Rule 503. Lawyer-Client Privilege
(a) Definitions. [no change]
(b) Rules of Privilege. General Rule of Privilege.
(1) General rule of privilege. A client has a privilege to refuse to disclose and to prevent any other person from disclosing
confidential communications made for the purpose of facilitating the rendition of professional legal services to the client:
(1) (A) between the client or a representative of the client and the client’s lawyer or a representative of the lawyer;
(2) (B) between the lawyer and the lawyer’s representative;
(3) (C) by the client or a representative of the client, or the client’s lawyer or a representative of the lawyer, to a lawyer or
a representative of a lawyer representing another party in a pending action and concerning a matter of common interest
therein;
(4) (D) between representatives of the client or between the client and a representative of the client;
or
(5) (E) among lawyers and their representatives representing the same client.
(2) Special rule of privilege in criminal cases. In criminal cases, a client has a privilege to prevent the lawyer or lawyer’s
representative from disclosing any other fact which came to the knowledge of the lawyer or the lawyer’s representative by
reason of the attorney-client relationship.
(c) Who May Claim the Privilege. [no change]
(d) Exceptions. [no change]
Comment to 2008 Amendment:
This rule governs only the lawyer-client privilege. The deletion of former Rule 503(b)(2) [Special rule of privilege in
criminal cases] is not intended to restrict the scope of either the work-product doctrine or the lawyer’s professional duty not
to reveal the confidential information of a client. See Texas Disciplinary Rule of Professional Conduct 1.05.

TEXAS RULES OF APPELLATE PROCEDURE
Rule 9. Papers Generally
9.3
		

Number of Copies
(b) 	Supreme Court and Court of Criminal Appeals. Except as otherwise provided in this rule, a A party must file
the original and 11 copies of any document addressed to either the Supreme Court or the Court of Criminal
Appeals. In the Supreme Court, only an original and two copies of a motion for extension of time or a
response to the motion must be filed. , except that In the Court of Criminal Appeals, only the original of the
following must be filed in the Court of Criminal Appeals:

			

(1) a motion for extension of time or a response to the motion; or

			

(2) a pleading under Code of Criminal Procedure article 11.07.

9.8 	Protection of Minor Child’s Identity in Appellate Proceedings Following Parental-Rights Termination
Proceedings or Juvenile Court Proceedings
		

(a)

			

Redaction of Minors’ Names Generally Required in Appellate Briefing and Opinions.
(1) In an appeal or original proceeding following a trial at which the termination of parental rights was at
issue, a minor child shall be identified only by one or more initial letters of the minor’s name or by a
fictitious name in any papers—except a docketing statement-submitted to an appellate court, or in any
opinion issued by an appellate court, unless the court orders otherwise.
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(2) In an appeal or original proceeding following trial proceedings under Title 3 of the Family Code, a
minor child shall be identified only by one or more initial letters of the minor’s name or by a fictitious
name in any papers—except a docketing statement—submitted to an appellate court, or in any opinion
issued by an appellate court.

		

Redaction of Parents’ Names.

(b)

			

(1) In an appeal or original proceeding described in paragraph (a)(1), an appellate court may substitute
in an opinion, and may order parties and amici curiae to substitute in any papers submitted to the
appellate court, one or more initial letters or a fictitious name for the name of a minor child’s parent
or other family member if the court determines that such substitution is necessary to protect the minor
child’s identity.

			

(2) In an appeal or original proceeding described in paragraph (a)(2), an appellate court must substitute in
an opinion, and parties and amici curiae must substitute in any papers submitted to the appellate court,
one or more initial letters or a fictitious name for the name of a minor child’s parent or other family
member.

		

(c)

 edaction of Children’s Names In Copies of Appendix Items. In an appeal or original proceeding described
R
in paragraph (a)(1) or (a)(2), for any necessary or optional appendix items to be included with a brief,
petition, or motion, copies of any appendix items containing the name of a minor child shall be redacted
so that the minor is identified only by one or more initial letters of the minor’s name or by a fictitious name.

		

(d)

Redaction of Parents’ Names In Copies of Appendix Items.

			

(1) In an appeal or original proceeding described in paragraph (a)(1), an appellate court may order the
substitution of initials or a fictitious name for the name of a minor child’s parents or other family
members in any necessary or optional appendix items to be included with a brief, petition, or motion if
the court determines that such substitution is necessary to protect the minor child’s identity.

			

(2) In an appeal or original proceeding described in paragraph (a)(2), parties and amici curiae must
substitute initials or a fictitious name for the name of a minor child’s parents or other family members
in any necessary or optional appendix items to be included with a brief, petition, or motion.

		

(e)	No Alteration of Appellate Record. Nothing in this rule authorizes alteration of the original appellate record
except as specifically authorized by court order.

Comment to 2008 change: This is a new rule. Family Code §109.002(d) authorizes appellate courts, in their opinions,
to identify parties to suits affecting the parent-child relationship (SAPCR) by fictitious names or by initials only. This law
allows courts to protect the privacy interests of minor children involved in SAPCR proceedings, including suits to terminate
parental rights. Similarly, Family Code §56.01(j) prohibits identification of a minor child or his family in an appellate
opinion related to juvenile court proceedings. However, as appellate briefing becomes more widely available through
electronic media sources, appellate courts’ efforts to protect minor children’s privacy by disguising their identities in
appellate opinions may be defeated if the same children are fully identified in briefs and other court papers available to
the public. The rule provides for the use of initials or fictitious names to protect the identity of a minor child following a
parental-rights termination proceeding or juvenile court proceeding. Any fictitious name used for a parent or child should
not be pejorative or suggest the person’s true identity. The rule does not limit an appellate court’s authority to disguise
parties’ identities in appropriate circumstances in other cases.
Rule 10. Motions in the Appellate Court
10.1 Contents of Motions; Response
		

(a)

			

 otion. Unless these rules prescribe another form, a party must apply by motion for an order or other
M
relief. The motion must:
(5) 	in civil cases, except for motions for rehearing and motions for en banc reconsideration of panel
decisions, contain or be accompanied by a certificate stating that the filing party conferred or made
a reasonable attempt to confer with other parties about the merits of the motion and whether those
parties oppose the motion.

10.2 E vidence on Motions. A motion need not be verified unless it depends on the following types of facts, in which
case the motion must be supported by affidavit or other satisfactory evidence. The types of facts requiring proof
are those that are:
		

(a)

not in the record;

		

(b)

not within the court’s knowledge in its official capacity; or and

48

VOICE FOR THE DEFENSE

May 2008

		

(c)

not within the personal knowledge of the attorney signing the motion.

Comment to 2008 change: It is presumed that non-movants will oppose the relief sought in motions for rehearing and
motions for en banc reconsideration. To encourage consistent application of the certificate-of-conference requirement, Rule
10.I(a)(5) is amended—and Rule 49.11 is added—to exempt those motions from the certificate requirement.
Rule 19. Plenary Power of the Courts of Appeals and Expiration of Term
19.1 Plenary Power of Courts of Appeals. A court of appeals’ plenary power over its judgment expires:
		

(a) 	60 days after judgment if no timely filed motion to extend time or motion for rehearing, timely filed motion
for en banc reconsideration, or timely filed motion to extend time to file a motion for rehearing or for en
banc reconsideration is then pending.

		

(b) 	30 days after the court overrules all timely filed motions for rehearing, including all timely filed motions for
en banc reconsideration of a panel’s decision under Rule 49.76, and all timely motions to extend time to
file a motion for rehearing or a motion for en banc reconsideration.

Comment to 2008 change: The provisions of Rule 19 governing the courts of appeals’ plenary power are revised in
conjunction with the amendments to Rules 49 and 53.7 concerning motions for en banc reconsideration.
Rule 26. Time to Perfect Appeal
26.2. Criminal Cases
		

(b) 	By the State. The notice of appeal must be filed within 15 20 days after the day the trial court enters the
order, ruling, or sentence to be appealed.

Rule 38. Requisites of Briefs
38.1 A
 ppellant’s Brief. The appellant’s brief must, under appropriate headings and in the order here indicated, contain
the following:
		

(a) 	Identity of parties and counsel. The brief must give a complete list of all parties to the trial court’s
judgment or order appealed from, and the names and addresses of all trial and appellate counsel, except as
otherwise provided in Rule 9.8.

		

(e)	Statement Regarding Oral Argument. The brief may include a statement explaining why oral argument
should, or should not, be permitted. Any such statement must not exceed one page and should address
how the court’s decisional process would, or would not, be aided by oral argument. As required by Rule
39.7, any party requesting oral argument must note that request on the front cover of its brief.

		

(e)(f) Issues Presented. [no change to rule text]

		

(f)(g) Statement of Facts. [no change to rule text]

		

(g)(h) Summary of the Argument. [no change to rule text]

		

(h)(i) Argument. [no change to rule text]

		

(i)(j) Prayer. [no change to rule text]

		

(j)(k) Appendix in Civil Cases. [no change to rule text]

38.4 	Length of Briefs. An appellant’s brief or appellee’s brief must be no longer than 50 pages, exclusive of the pages
containing the identity of parties and counsel, any statement regarding oral argument, the table of contents, the
index of authorities, the statement of the case, the issues presented, the signature, the proof of service, and the
appendix.
Comment to 2008 changes: Rule 38 is amended to provide for an optional statement regarding oral argument in an
appellant’s or appellee’s brief. The optional statement is limited to one page, which does not count toward the briefing page
limit.
Rule 39. Oral Argument; Decision Without Argument
39.1 R
 ight to Oral Argument. Except as provided in 39.8, a Any party who has filed a brief and who has timely
requested oral argument may argue the case to the court when the case is called for argument. before a panel of
three justices unless the court, after examining the briefs, decides that oral argument is unnecessary for any of
the following reasons:
			

(1) the appeal is frivolous;
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(2) the dispositive issue or issues have been authoritatively decided;

			

(3) the facts and legal arguments are adequately presented in the briefs and record; or

			

(4) the decisional process would not be significantly aided by oral argument.

39.8 	Cases Advanced Without Oral Argument. In its discretion, the court of appeals may decide a case without oral
argument if argument would not significantly aid the court in determining the legal and factual issues presented
in the appeal.
39.98 Clerk’s Notice. [no change to rule text]
Comment to 2008 changes: Rule 39 is amended to modify the procedures for determining whether oral argument
will be heard in a particular case. The amended rule provides for oral argument unless the court determines it to be
unnecessary. The rule lists four reasons for denying oral argument, modeled on Federal Rule of Appellate Procedure 34(a)
(2); however, the members of the court need not agree on, and generally should not announce, a specific reason or reasons
for declining oral argument.
Rule 41. Panel and En Banc Decision
41.1 Decision by Panel
 hen Panel Cannot Agree on Judgment. After argument, if for any reason a member of the panel cannot
W
participate in deciding a case, the case may be decided by the two remaining justices. If they cannot agree
on a judgment, the chief justice of the court of appeals must designate another justice of the court to sit
on the panel to consider the case, request the temporary assignment by the Chief Justice of the Supreme
Court of a court of appeals justice from another court of appeals, a retired or former appellate justice or
appellate judge who is qualified for appointment by law, or an active district court judge to sit on the panel
to consider the case, or convene the court en banc to consider the case. The reconstituted panel or the en
banc court may order the case reargued.

		

(b)

		

(c) 	When Court Cannot Agree on Judgment. After argument, if for any reason a member of a court consisting
of only three justices cannot participate in deciding a case, the case may be decided by the two remaining
justices. If they cannot agree on a judgment, that fact must be certified to the Chief Justice of the Supreme
Court. The Chief Justice may then temporarily assign a justice of another court of appeals, or a qualified
retired or former appellate justice or appellate judge who is qualified for appointment by law, or an active
district court judge to sit with the court of appeals to consider the case. The reconstituted court may order
the case reargued.

41.2 Decision by En Banc Court
		

(b) 	When En Banc Court Cannot Agree on Judgment. If a majority of an en banc court cannot agree on a
judgment, that fact must be certified to the Chief Justice of the Supreme Court. The Chief Justice may then
temporarily assign a justice of another court of appeals, or a qualified retired or former appellate justice
or appellate judge who is qualified for appointment by law, or an active district court judge to sit with the
court of appeals to consider the case. The reconstituted court may order the case reargued.

41.3 	Precedent in Transferred Cases. In cases transferred by the Supreme Court from one court of appeals to another,
the court of appeals to which the case is transferred must decide the case in accordance with the precedent
of the transferor court under principles of stare decisis if the transferee court’s decision otherwise would have
been inconsistent with the precedent of the transferor court. The court’s opinion may state whether the outcome
would have been different had the transferee court not been required to decide the case in accordance with the
transferor court’s precedent.
Comment to 2008 changes: Rules 41.1 and 41.2 are amended to reflect the 2003 legislative amendment adding
subsection (h) to Government Code §74.003, which authorizes the Chief Justice of the Supreme Court to temporarily
assign an active district court judge to hear a matter pending in an appellate court. The statutory provisions governing the
assignment of judges to appellate courts are located in chapters 74 and 75 of the Government Code. Other minor changes
are made for consistency.
New Rule 41.3 is added to require, in appellate cases transferred by the Supreme Court under Government Code
§73.001 for docket equalization or other purposes, that the transferee court must generally resolve any conflict between the
precedent of the transferor court and the precedent of the transferee court (or that of any other intermediate appellate court
the transferee court otherwise would have followed) by following the precedent of the transferor court, unless it appears
that the transferor court itself would not be bound by that precedent. The rule requires the transferee court to “stand in the
shoes” of the transferor court so that an appellate transfer will not produce a different outcome, based on application of
substantive law, than would have resulted had the case not been transferred. However, the transferee court is not expected
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to follow the local rules of the transferor court or otherwise supplant its own local procedures with those of the transferor
court.
Rule 47. Opinions, Publication, and Citation
47.2 Designation and Signing of Opinions; Participating Justices.
 ivil and Criminal Cases. A majority of the justices who participate in considering the case must determine
C
whether the opinion will be signed by a justice or will be per curiam and whether it will be designated
an opinion or memorandum opinion. The names of the participating justices must be noted on all written
opinions or orders of the court or a panel of the court.

		

(a)

		

(b) 	Criminal Cases. In addition, each opinion and memorandum opinion in a criminal case must bear the
notation “publish” or “do not publish” as determined—before the opinion is handed down—by a majority
of the justices who participate in considering the case. Any party may move the appellate court to change
the notation, but the court of appeals must not change the notation after the Court of Criminal Appeals
has acted on any party’s petition for discretionary review or other requests for relief. The Court of Criminal
Appeals may, at any time, order that a “do not publish” notation be changed to “publish.”

		

(c) 	Civil Cases. Opinions and memorandum opinions in civil cases issued on or after January 1, 2003, shall
not be designated “do not publish.”

47.7 Citation of Unpublished Opinions.
		

(a)	Criminal Cases. Opinions and memorandum opinions not designated for publication by the court of
appeals under these or prior rules have no precedential value but may be cited with the notation, “(not
designated for publication).”

		

(b)	Civil Cases. Opinions and memorandum opinions designated “do not publish” under these rules by the
court of appeals prior to January I, 2003, have no precedential value but may be cited with the notation,
“(not designated for publication).” If an opinion or memorandum opinion issued on or after that date is
erroneously designated “do not publish,” the erroneous designation will not affect the precedential value of
the decision.

Comment to 2008 changes: Effective January 1, 2003, Rule 47 was amended to discontinue in civil cases, on a
prospective basis, the practice of allowing courts of appeals to designate opinions as either “published” or “unpublished.”
Rule 47.7 was amended to eliminate the prior prohibition against citing unpublished opinions and to clarify that, in civil
cases, only unpublished opinions issued prior to the 2003 amendment would lack precedential value, because following
the 2003 amendment such cases were not to be designated either as published or unpublished. But the phrase “opinions
not designated for publication,” which was intended to apply only to opinions affirmatively designated “do not publish,”
could be misread as suggesting that all opinions in civil cases published after 2002—none of which should be affirmatively
designated for publication—lack precedential value. The 2008 amendments clarify that, with respect to civil cases,
only opinions issued prior to the 2003 amendment and affirmatively designated “do not publish” should be considered
“unpublished” cases lacking precedential value. The provisions governing citation of unpublished opinions in criminal
cases are substantively unchanged; Rules 47.2 and 47.7 are amended to clarify that memorandum opinions are subject to
those rules.
Rule 49. Motion and Further Motion for Rehearing and En Banc Reconsideration
49.1

 otion for Rehearing. A motion for rehearing may be filed within 15 days after the court of appeals’ judgment
M
or order is rendered. The motion must clearly state the points relied on for the rehearing. After a motion for
rehearing is decided, another motion for rehearing may be filed within 15 days of the court’s action only if the
court:

		

(a) modifies its judgment;

		

(b) vacates its judgment and renders a new judgment; or

		

(c) issues an opinion in overruling a motion for rehearing.

49.5	Further Motion for Rehearing. After a motion for rehearing is decided, a further motion for rehearing may be
filed within 15 days of the court’s action if the court:
		

(a) modifies its judgment,

		

(b) vacates its judgment and renders a new judgment, or

		

(c) issues an opinion in overruling a motion for rehearing.
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49.65

 mendments. A motion for rehearing or a motion for en banc reconsideration may be amended as a matter
A
of right anytime before the 15-day period allowed for filing the motion expires, and with leave of the court,
anytime before the court of appeals decides the motion.

49.76

E n Banc Reconsideration. A party may file a motion for en banc reconsideration, as a separate motion,
with or without filing a motion for rehearing, within 15 days after the court of appeals’ judgment or order is
rendered. Alternatively, a motion for en banc reconsideration may be filed by a party no later than 15 days
after the overruling of the same party’s last timely filed motion for rehearing. While the court has plenary
power, as provided in Rule 19, a majority of the en banc court may, with or without a motion, order en banc
reconsideration of a panel’s decision. If a majority orders reconsideration, the panel’s judgment or order does
not become final, and the case will be resubmitted to the court for en banc review and disposition.

49.87

Extension of Time. A court of appeals may extend the time for filing a motion for rehearing or a further motion
for rehearing motion for en banc reconsideration if a party files a motion complying with Rule 10.5(b) no later
than 15 days after the last date for filing the motion.

49.98

 ot Required for Review. A motion for rehearing is not required to preserve error and is not a prerequisite to
N
filing:

		

(a) a motion for en banc reconsideration as provided by Rule 49.6;

		

(b) a petition for review in the Supreme Court; or

		

(c) a petition for discretionary review in to the Court of Criminal Appeals nor is it required to preserve error.

49.109 Length of Motion and Response. A motion or response must be no longer than 15 pages.
49.10	Relationship to Petition for Review. A party may not file a motion for rehearing in the court of appeals after
that party has filed a petition for review in the Supreme Court unless the court of appeals modifies its opinion
or judgment after the petition for review is filed. The filing of a petition for review does not preclude another
party from filing a motion for rehearing or the court of appeals from ruling on the motion. If a motion for
rehearing is timely filed after a petition for review is filed, the petitioner must immediately notify the Supreme
Court clerk of the filing of the motion, and must notify the clerk when the last timely filed motion is overruled
by the court of appeals.
49.11

 ertificate of Conference Not Required. A certificate of conference is not required for a motion for rehearing
C
or for a motion for en banc reconsideration of a panel’s decision.

Comment to 2008 changes: Rule 49 is revised in several respects. Former Rule 49.5 is relocated to Rule 49.1, which
omits the former rule’s “further” motion language but retains its provisions limiting the circumstances in which another
rehearing motion can be filed. Former Rule 49.7, now Rule 49.6, is amended to include procedures governing the filing
a motion for en banc reconsideration. New Rule 49.10 consists of those provisions of former Rule 53.7(b) that address
motions for rehearing; the provisions of Rule 53.7(b) that address petitions for review are retained. New Rule 49.11
mirrors Rule 10.1(a)(5)’s new provision exempting motions for rehearing and motions for en banc reconsideration from the
certificate-of-conference requirement.
Rule 50. Reconsideration on Petition for Discretionary Review
Within 60 30 days after a petition for discretionary review is has been filed with the clerk of the court of appeals
that delivered the decision, a majority of the justices who participated in the decision may, as provided by subsection (a),
summarily reconsider and correct or modify the court’s opinion or judgment. Within the same period of time, any of the
justices who participated in the decision may issue a concurring or dissenting opinion.
(a)	If the court’s original opinion or judgment is corrected or modified, that the original opinion or judgment is
must be withdrawn and the modified or corrected opinion or judgment is must be substituted as the opinion
or judgment of the court. No further opinions may be issued by the court of appeals. The original petition for
discretionary review is not dismissed by operation of law, unless the filing party files a new petition in the court
of appeals. In the alternative, the petitioning party shall submit to the court of appeals copies of the corrected or
modified opinion or judgment as an amendment to the original petition.
(b)	Any party may then file with the court of appeals a new petition for discretionary review seeking review of the
corrected or modified opinion or judgment, including any dissents or concurrences, under Rule 68.2.
Rule 52. Original Proceedings
52.3 	Form and Contents of Petition. All factual statements in the petition must be verified by affidavit made on
personal knowledge by an affiant competent to testify to the matters stated. The petition must, under appropriate
headings and in the order here indicated, contain the following:
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(d)	Statement of the Case. The petition must contain a statement of the case that should seldom exceed one
page and should not discuss the facts. The statement must contain the following:

			

(5) 	if the petition is filed in the Supreme Court after a petition requesting the same relief was filed in the
court of appeals:

				

(D)	the citation of the court’s opinion, if available, or a statement that the opinion was unpublished;

		

(g) 	Statement of Facts. The petition must state concisely and without argument the facts pertinent to the issues
or points presented. Every statement of fact in the petition must be supported by citation to competent
evidence included in The statement must be supported by references to the appendix or record.

		

(j)

		

(j)(k) Appendix. (no change to rule text)

 ertification. The person filing the petition must certify that he or she has reviewed the petition and
C
concluded that every factual statement in the petition is supported by competent evidence included in the
appendix or record.

52.6 L ength of Petition, Response, and Reply. Excluding those pages containing the identity of parties and counsel,
the table of contents, the index of authorities, the statement of the case, the statement of jurisdiction, the issues
presented, the signature, the proof of service, the certification, and the appendix, the petition and response must
not exceed 50 pages each if filed in the court of appeals, or 15 pages each if filed in the Supreme Court. A reply
may be no longer than 25 pages if filed in the court of appeals or 8 pages if filed in the Supreme Court, exclusive
of the items stated above. The court may, on motion, permit a longer petition, response, or reply.
Comment to 2008 changes: Rule 47 was amended effective January 1, 2003, to eliminate in civil cases, on a
prospective basis, the former distinction between “published” and “unpublished” decisions. Rule 52.3(d)(5)(D) is now
amended to recognize that an opinion in a civil appeal decided after 2002 should not be described as “unpublished” in
the statement of the case even if the opinion was not published in the South Western Reporter, because Rule 47 no longer
authorizes the courts of appeals to designate an opinion in a civil appeal either as “published” or “unpublished.” If no
South Western Reporter citation is available, a LEXIS or Westlaw citation may be provided.
Rule 52.3 is further amended to delete the requirement of verifying all factual statements by affidavit. Instead, the filer
must certify that all factual statements are supported by citation to competent evidence in the appendix or record.
Rule 68. Discretionary Review With Petition
68.7 Court of Appeals Clerk’s Duties
		

(b)	Reply. The opposing party has 30 days after the timely filing of the petition in the court of appeals to file a
reply to the petition with the clerk of the court of appeals. Upon receiving a reply to the petition, the clerk
for the court of appeals must file the reply and note the filing on the docket.

		

(c)(b)	Sending Petition and Reply to Court of Criminal Appeals. Unless a petition for discretionary review is
dismissed under Rule 50, the clerk of the court of appeals must, within 60 30 days after the petition is filed,
send to the clerk of the Court of Criminal Appeals the petition and any copies furnished by counsel, the
reply, if any, and any copies furnished by counsel, together with the record, copies of the motions filed in
the case, and copies of any judgments, opinions, and orders of the court of appeals. The clerk need not
forward any nondocumentary exhibits unless ordered to do so by the Court of Criminal Appeals.

68.9 Reply
		
The opposing party has 30 days after the timely filing of the petition in the Court of Criminal Appeals—unless
additional time is allowed—to file a reply to the petition with the Clerk of the Court of Criminal Appeals. When a
reply is filed or the time for filing a reply has expired, the petition will be treated as submitted to the Court and ready
for disposition.
Rule 70. Brief on the Merits
70.3	Brief Contents and Form. Briefs must comply with the requirements of Rule 38, except that they need not
contain the appendix (Rule 38.1(jk)). Copies must be served as required by Rule 68.11.
71.3	Briefs. Briefs in a direct appeal should be prepared and filed in accordance with Rule 38, except that the brief
need not contain an appendix (Rule 38.1(jk)), and the brief in a case in which the death penalty has been
assessed may not exceed 125 pages. All briefs must be filed in the Court of Criminal Appeals. The brief must
include a short statement of why oral argument would be helpful, or a statement that oral argument is waived.
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Membership Directory Update
Calling all members. It’s time for the 2008 –2009 TCDLA Membership Directory.
Please review your information from the 2007–2008 directory.
Make any changes to your listing ONLINE or use the form below and
fax to 512-469-9107 or email to mschank@tcdla.com by May 31, 2008.
Current members as of June 15, 2008, will be included.
Questions about your membership status?
Contact Diana at dvandiver@tcdla.com
Note: If you have updated your address with TCDLA in the past year, we will have the
update. Some members may have given their new address but not their new phone/fax.

Name __________________________________________________________________________________________
Firm ___________________________________________________________________________________________
Address ________________________________________________________________________________________
City, State, Zip __________________________________________________________________________________
Office Phone _________________________________________ Office Fax ________________________________
Email Address ___________________________________________________________________________________
Spouse’s Name (if applicable) _____________________________________________________________________
 Please check if you are an investigator.
 Please check if you are a member of a local criminal defense bar association.
Which one? __________________________________
 Please check if you are interested in advertising in the membership directory.
An ad kit will be mailed to you.
The following questions are optional and are for internal statistics ONLY. They will not be included in the
directory or any other publication or distributed at any time.
Age ____________ Sex ______________ Ethnicity _______________
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CLE applied for
17.75 hours, including
2.0 ethics

June 26–28, 2008
san antonio, texas
“Thank ya. Thank ya very much. Join me with all the big stars of criminal
defense law on the red carpet at the Henry B. Gonzalez Convention Center.”
 Scholarships available
Three breakout tracks to choose from:
Appellate Law
Federal Law
New Lawyer
Q&A session with each speaker available after each presentation
See website to register or for a complete agenda, www.tcdla.com, or call 512-478-2514

Join TCDLA Join TCDLA Join TCDLA

Join TCDLA Today!
When you join TCDLA, you become a part of a long history
of providing outstanding services and assistance to criminal
defense lawyers across the great state of Texas.
Join today and take advantage of numerous member benefits.
Endorse a colleague or friend—encourage others to become a
member of TCDLA.

Member Benefits

Membership Application
To join TCDLA you must be a member in good standing of the State Bar of
Texas engaged in the defense of criminal cases (except law students or affiliate
applicants). An applicant must be endorsed by a TCDLA member. Members of
the judiciary (except honorary members) and those regularly employed in a
prosecutorial office are not eligible.
Your membership will go into effect upon approval of application and receipt
of annual membership dues. Please allow 6 to 8 weeks for confirmation and
certificate.
 Mr.    Ms.    Mrs.

 Voice for the Defense Magazine
	A subscription to the ONLY state-wide magazine
written specifically for defense lawyers, published 10
times a year.
 Membership Directory
A listing of all TCDLA members. Updated and reprinted
annually.
 TCDLA Discounts
	Receive significant discounts on CLE seminars and TCDLA
publications.
 Vendor Discounts
	Receive discounts on various goods and services provided
by numerous vendors.
 Strike Force
	Strike Force assistance which comes to the aid of lawyers
in need.
 Listserv Access
	Access to TCDLA listserv where you can exchange legal
information and resources with other TCDLA members.
 Website—Members Only Section
	Access to the “members only” section of the website,
which includes information on experts, summaries of
cases from the state and federal courts, and more.
 Experts
	Extensive list of experts for all types of criminal cases.
 Resources
	Expansive library of research papers from renowned
criminal defense lawyers.
 Legislature
Opportunities to be involved in the legislative effort.

_______________________________________

First Name      Last Name      Middle Initial
__________________________________________________________________
Law Firm
__________________________________________________________________
Mailing Address
__________________________________________________________________
City                State          Zip
__________________________________________________________________
Telephone             Fax
__________________________________________________________________
E-mail              County
__________________________________________________________________
Bar Card Number
__________________________________________________________________
Date of Birth
__________________________________________________________________
Name of other local criminal bar association or section

Nominating Endorsement (must be completed)
As a current member of TCDLA, I believe this applicant to be a person of
professional competency, integrity, and good moral character.

_________________________________________
Signature of Endorser (must be current member)

__________________________________________________________________
Printed Name of Endorser (must be current member)

Membership Category (please check one)









First-Time Member — $75 per year
Renewing Membership — $150 per year
Voluntary Sustaining Member — $300 per year
Sustaining Member — $200 per year
Affiliate Member (Experts or Legal Assistant) — $50 per year
Public Defender — $50 per year
Investigator — $50 per year
Law Student — $20 per year

Payment Method (please check one)

Resources for Texas Capital Litigators

 Check enclosed (payable to TCDLA)
 Visa     Mastercard     American Express     Discover

 Capital Litigation Update
Published 10 times a year with a “Motion of the Month”
enclosed.
 Capital Resource Listserv
	Access to a listserv consisting of Texas-only lawyers,
investigators, and mitigation specialists who practice in
the capital arena.
 Motions Bank and Claims
Access to a capital-specific motions bank and habeas
corpus claims for state and federal practice.
 Experts Database
	Access to a database of experts in a wide area of
expertise.
 CLE Opportunites
	Comprehensive substantive continuing legal education.
 Locating Assistance
	Assistance locating capital qualified investigators and
mitigation specialists.

__________________________________________________________________
Credit Card Number           Expiration Date

tcdla.com

__________________________________________________________________
Name on Card			
Signature

Mail completed form and payment to

Texas Criminal Defense Lawyers Association (TCDLA)
1707 Nueces Street • Austin, Texas 78701
Fax to (if paying by credit card): 512-469-9107
For office use only: Bar Card Date_________Month_____Year______
TAX NOTICE $36 of your annual dues ($19 if a Student Member) is for a one-year
subscription to the Voice for the Defense. Dues to TCDLA are not deductible as
a charitable contribution but may be deducted as an ordinary business expense.
The non-deductible portion of regular and initial membership dues is $39 in
accordance with IRC sec 6033.

