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A November to Remember?

33rd Annual

Texas Criminal
Trial College
Huntsville, Texas
March 8–13, 2009
Classes are kept small to be most effective, with enrollment limited to 80. Students will be selected by the
Project based upon information submitted on the application (available online at www.tcdla.com) and
letters of recommendation. Applications will exceed enrollment, so you are encouraged to apply now.
Initial acceptance will be made from applications received by the February 11th deadline. Later applicants
will be placed on a ranked waiting list. You will be notified by March 3, 2009, if your application has been
accepted. The course is designed for those whose criminal defense trial experience ranges from 0–10
jury trials. Many will be younger lawyers, but some will have recently left prosecution or changed areas
of practice. The College is committed to responsible racial and gender balance. You must be prepared to
devote your entire week to this course.

Seminars sponsored by CDLP are funded by the Court of Criminal Appeals of Texas.

g Features

g Columns

g Departments

Volume 37 No. 9 | November Issue
Voice for the Defense (ISSN 0364‑2232) is published monthly, except for January/February and July/August, which are bimonthly, by the Texas Criminal Defense Lawyers Association Inc., 1707 Nueces Street, Austin, Texas 78701. Printed in the
USA. Basic subscription rate is $40 per year when received as a TCDLA member benefit. Non‑member subscription is $75
per year. Periodicals postage paid in Austin, Texas.

CONTRIBUTORS: Send all feature articles to Rebecca Davis, 211 South Rusk Street, Weatherford, Texas 76086, 817-341-4500.
Please send all other materials for publication to Emmett Harris, 114 E. North Street, Uvalde, Texas 78801, 830-278-4551,
or to Voice for the Defense, 1707 Nueces Street, Austin, Texas 78701, 512-478-2514, fax 512-469-9107. Email materials can
be sent to chattersley@tcdla.com.

POSTMASTER: Send address changes to Voice for the Defense, 1707 Nueces Street, Austin, Texas 78701. Voice for the Defense
is published to educate, train, and support attorneys in the practice of criminal defense law.

Statements and opinions published in the Voice for the Defense are those of the author and do not necessarily represent the
position of TCDLA. No material may be reprinted without prior approval and proper credit to the magazine. © 2008 Texas
Criminal Defense Lawyers Association.

Voice

for the Defense
EDITOR

Emmett Harris
Uvalde, Texas
830-278-4551
epharris@sbcglobal.net
SIGNIFICANT DECISIONS REPORT EDITOR

Cynthia Hampton
TCDLA Home Office
512-478-2514
champton@tcdla.com
FEATURE ARTICLES EDITOR

Rebecca Davis
Weatherford, Texas
817-341-4500
woarabians@aol.com
DESIGN, LAYOUT, EDITING

Craig Hattersley
TCDLA Home Office
512-478-2514
chattersley@tcdla.com
PRINTING

Art Jam Productions Inc.
512-389-1747
admin@artjampro.net

PRESIDENT

H. F. “Rick” Hagen | Denton PRESIDENT‑ELECT Stanley Schneider | Houston FIRST VICE PRESIDENT William Harris | Ft. Worth

SECOND VICE PRESIDENT

Keith S. Hampton | Austin TREASURER Lydia Clay-Jackson | Conroe SECRETARY Bobby Mims | Tyler

DIRECTORS

Susan E. Anderson, Dallas

Shawn Paschall, Fort Worth

Kerri K. Anderson-Donica, Corsicana

William E. Price, Lampasas

Stephen Baer, Dallas
Robert J. Barrera, San Antonio

Bill Ray, Fort Worth
George Scharmen, San Antonio

Samuel E. Bassett, Austin

Mark S. Snodgrass, Lubbock

Jason Butscher, Sherman

Fred Stangl, Lubbock

Jason Cassel, Longview

Tony Vitz, McKinney

Jaime Carrillo, Kingsville
Dan Cogdell, Houston
Paul Conner, Fort Worth
Clay Conrad, Houston
John A. Convery, San Antonio

Sheldon Weisfeld, Brownsville
James Whalen, Plano
Russell Wilson II, Dallas
Warren Alan Wolf, San Antonio
William Reagan Wynn, Fort Worth

Harold Danford, Kerrville
Jim Darnell, El Paso
Danny Easterling, Houston
Steven R. Green, Athens

Associate Directors

Bruce Ashworth, Fort Worth
Larry Boyd, Dallas

Michael C. Gross, San Antonio

Fred Brigman, San Angelo

John R. Heath Jr., Nacogdoches

Brent Cahill, Navasota

Lynn Ingalsbe, Abilene

Erika Copeland, Abilene

Sam Lock, San Antonio

Nicole DeBorde, Houston

Constance A. Luedicke, Corpus Christi
James Makin, Beaumont

Emily DeToto, Houston
Tip Hargrove, San Angelo

Jim W. Marcus, Austin

Russell Hunt Jr., Ausitn

Ray Merino, McAllen

Homero Martinez, Laredo*

Patrick Metze, Lubbock

Franklyn “Mick” Mickelsen, Dallas

David Moore, Longview

Dave O’Neil, Huntsville

Doug Murphy, Houston

Bruce Ponder, El Paso

John Niland, Austin

Pheobe Smith, Houston

Robert Kelly Pace, Tyler

George Taylor, San Antonio

Tom Pappas, Dallas

Gary Alan Udashen, Dallas

Benefits . . .
 eLawSoftware
Fifteen percent discount to TCDLA members on its Web Based Criminal
Defense Client Management software. We provide an all-inclusive client file
at your fingertips that also allows you to take control of your collections.
With no long-term contract to sign, this is a risk-free venture in attaining a
more efficient and profitable law practice. Contact Bill Baker at 1-800-8203529 or sales@elawsoftware.com.
 Enterprise Car Rental
Ten percent discount for TCDLA members. Enterprise is the largest rental
car company in North America in terms of locations and number of cars,
while providing the highest level of customer service. The corporate account
number for TCDLA members is 65TCDLA. You may contact your local office
directly or visit www.enterprise.com. When booking online, enter your loca‑
tion, date, time, and the corporate account number. You will then be asked
for your discount ID, which is the first three letters of TCDLA (TCD). Make
your reservation at Enterprise Rent-a-Car.
 La Quinta
Ten percent discount to all TCDLA members. Simply tell the reservations
agent that you are with the Texas Criminal Defense Lawyers Association
or give the discount code (TCDLA) on the La Quinta website to get the
discounted rate. Visit www.lq.com or call 1-800-531-5900.
 Subscription Services Inc.
Fifty percent discount off the cover price of more than 1,000 magazines,
including Newsweek, New Yorker, Texas Monthly, etc. Visit www.buymags
.com/attorneys.

 Expert List
Extensive list of experts for all types of criminal cases, including investiga‑
tion, mitigation, and forensics specialists.
 Listserve
A partnership to engage community members in areas of significant deci‑
sions, legislative and capital issues/updates, upcoming seminars and events,
and more . . .
 TCDLA Discounts
Receive significant discounts on CLE seminars and TCDLA
publications.
Discounted liability insurance with Joe Pratt Insurance.
 Strike Force
Strike Force assistance to aid lawyers threatened with or incarcerated for
contempt of court.
 Resources
Expansive library of research papers from renowned criminal defense
lawyers.
 Significant Decisions Report
Professional reports summarizing state and federal cases, emailed weekly.
 Legislature
Opportunities to be involved in the legislative effort.

 Voice for the Defense magazine
A subscription to the only statewide magazine written specifically for defense
lawyers, published 10 times a year.

 State Motions CD
New members will receive a comprehensive CD of state forms and
motions,including DWI, post-trial, pretrial, and sexual assault motions.

 Membership Directory (printed and online)
Comprehensive listing of current TCDLA members, updated, reprinted, and
mailed annually, and online directory of current TCDLA members.

 Membership Certificate
Display your TCDLA membership with pride! New members will receive a
personalized certificate by mail.

 Lawyer Locator
Online directory providing members an opportunity to list up to three areas
of practice for public advertising.

 Brief/Motion Bank

Child Protective
Services Taskforce
Paul Conner
817-332-5575

Driving While
Intoxicated
David Burrows
214-755-0738
Lawrence Boyd
214-691-5630

Corrections & Parole
David O’Neil
936-435-1380

Federal Law
Richard Alan Anderson
214-767-2746

Criminal Defense
Lawyers Project
Robert Lerma
956-546-1910

Hall of Fame
E. G. Morris
512-478-0758

Mark S. Snodgrass
806-762-0267

Innocence
Jeff Blackburn
806-371-8333

Criminal Law
Specialization
Gary Udashen
214-468-8100

Lawyers Assistance
Richard Scott Gladden
940-323-9307

staff directory

Kelly Pace
903-526-6777

James M. Pape
512-353-4004
Legislative
Keith Hampton
512-476-8484

Director of CLE and Special Projects
Seminar Information | Website
Melissa Schank x 24
mschank@tcdla.com

Database Coordinator
Membership Information
Miriam Rendon x 32
mrendon@tcdla.com

District 3
Panhandle
Warren Clark
Chuck Lanehart
Bill Wischkaemper

Public Defenders
Angela J. Moore
210-335-0706
Strategic Planning
Tom Pappas
214-871-4900
Strike Force
Michael P. Heiskell
817-457-2999
Greg Westfall
817-877-1700
TCDLEI
Lydia Clay-Jackson
936-760-2889

District 4
North Texas
H. F. “Rick” Hagen
Don Wilson
Randy Wilson

District 6
Dallas County
Richard Anderson
Ron Goranson
Bob Hinton
Gary Udashen
Russell Wilson
District 7
Northeast Texas
Scrappy Holmes
Bobby Mims
David E. Moore
Barney Sawyer
District 8
Central Texas
Kerri Anderson-Donica
F. R. “Buck” Files
W. W. Torrey
District 9
Travis County
Sam Bassett
Betty Blackwell
David Botsford
David Frank
Dexter Gilford
Keith Hampton

District 5
Tarrant County
Mark Daniel
Lance Evans
Michael P. Heiskell
Jeff Kearney
Larry Moore
Greg Westfall

Communications Director
Voice Information
Craig Hattersley x 33
chattersley@tcdla.com

Accounts Payable Specialist
Cristina Abascal x 25
cabascal@tcdla.com

Seminar Planning Assistant
Denise Garza Steusloff x 29
dgarza@tcdla.com

Administrative Assistant
Diana Vandiver x 21 or 0
dvandiver@tcdla.com

Services Clerk
Publication Information
Susan Fuller x 22
sfuller@tcdla.com

Cynthia Orr
George Scharmen
District 11
Hill Country
Emmett Harris
District 12
Valley
Joe Connors
Bobby Lerma
James Granberry
Sheldon Weisfeld
District 13
Southeast Texas
James Makin
District 14
Harris County
Nicole DeBorde
Danny Easterling
JoAnne Musick
Mac Secrest
Katherine Scardino
Stan Schneider
Grant Scheiner

District 10
Bexar County
John Convery
Gerry Goldstein

Randy Wilson
Vice Chair
325-677-4678

Assistant Executive Director & General Counsel
Cynthia Hampton x 30
champton@tcdla.com

Chief Financial Officer
Dawn Thornburgh x 27
dthornburgh@tcdla.com

District 2
Permian Basin
Tip Hargrove
Woody Leverett
Tom Morgan

Nominations
Stanley Schneider
713-951-9994

Executive Director
Joseph Martinez x 26
jmartinez@tcdla.com

Capital Assistance Attorney
Philip Wischkaemper 806-763-9900
pwisch@tcdla.com

District 1
West Texas
Jim Darnell
Mike R. Gibson
Mary Stillinger

CONTACT US

Budget & Finance
Lydia Clay-Jackson
936-760-2889

Death Penalty
John Niland
512-320-8300
Jack Stoffregen
806-775-5660

strike force

committee chairs

Amicus Curiae
Wm. Reagan Wynn
817-336-5600

Austin Home Office
1707 Nueces Street
Austin, TX 78701
512-478-2514 phone
512-469-9107 main fax
512-469-0512 seminar fax

Lubbock Office
915 Texas Ave.
Lubbock, TX 79401
806-763-9900 phone
806-769-9904 fax

CLE & Events . . .
 December
December 12, 2008
CDLP | Jolly Roger Hal Jackson
Memorial Criminal Law Seminar |
co-sponsored with Denton Criminal
Defense Lawyers Association
Denton, TX
December 13, 2008
TCDLA, CDLP, TCDLEI | Board
Meetings**
Denton, TX
 January
January 8–9, 2009
CDLP | Post-Conviction and
Administrative Remedy
Houston, TX
 February
February 5–6, 2009
CDLP | Capital/Mental Health
Houston, TX
February 12–16, 2009
TCDLA | Members Trip
Steamboat Springs, Colorado
February 17, 2009
CDLP | Indigent Defense
El Paso, TX
 March
March 5–6, 2009
CDLP | 29th Annual Prairie Dog Lawyers
Advanced Criminal Law Seminar |
co-sponsored with Lubbock Criminal
Defense Lawyers Association
Lubbock, TX
March 7, 2009
TCDLA, CDLP, TCDLEI | Board
Meetings**
Lubbock, TX

March 8–13, 2009
CDLP | 33rd Annual Texas Criminal
Trial College
Huntsville, TX

 June
June 3, 2009
CDLP | Indigent Defense
San Antonio, TX

 April
April 2–3, 2009
TCDLA | Voir Dire
 Scholarships available
Houston, TX

June 4–6, 2009
TCDLA | 22nd Annual Rusty Duncan
Advanced Criminal Law Course
San Antonio, TX

April 3, 2009
CDLP | The Ultimate Trial Notebook
Uvalde, TX
April 16–18, 2009
TCDLA | 16th Annual Mastering
Scientific Evidence in DUI/DWI Cases |
co-sponsored with National College for
DUI Defense
New Orleans, Louisiana
April 23–24, 2009
TCDLA | All That Jazz | co-sponsored
with Louisiana Association of Criminal
Defense Lawyers
New Orleans, Louisiana
 May
May 7, 2009
CDLP | Indigent Defense
Dallas, TX
May 8, 2009
CDLP | DWI Winning Edge with David
Burrows
Dallas, TX
May 15, 2009
CDLP | Indigent Defense | co-sponsored
with Harris County Criminal Lawyers
Association
Houston, TX

June 6, 2009
CDLP, TCDLEI | Board Meetings**
San Antonio, TX
June 7, 2009
TCDLA | Board Meeting**
San Antonio, TX
 July
July 9–10, 2009
CDLP | The Ultimate Trial Notebook
South Padre Island, TX
July 11, 2009
TCDLA, CDLP, TCDLEI | Board
Orientation
South Padre Island, TX
July 22–26, 2009
TCDLA | Members Trip
Santa Fe, New Mexico
Seminars sponsored by CDLP are funded by
the Court of Criminal Appeals of Texas.
*Unless otherwise noted, seminars are open
only to criminal defense attorneys, mitigation
specialists, defense investigators, or other
professionals who support the defense of
criminal cases. Law enforcement personnel
and prosecutors are not eligible to attend.
** Open to all members

Note: Schedule and dates subject to change. Visit our website at www.tcdla.com for the most up-to-date information.

Rick Hagen

TCDLA Loses a Warrior

I

President’s
Message

’ve been practicing law eighteen years now. Sometimes it feels like the shine has worn
off. When I first became licensed, I read every published Texas appellate court opinion
regarding criminal law, front to back, word for word. Somewhere down the road, as my
practice grew, I didn’t have the time for that. There were too many clients, too many court
appearances, too many trials. Then the kids were born. More time away from the office—the
edge getting a little duller.
I’d seen too many lawyers who have had children, ignored them, and focused on their
practice instead. I swore that I would never allow that to happen to my wife and children.
Then, as we focus on the family, who comes first—your spouse or your children? Another
dilemma, and another ball to juggle. Who takes priority—our families or the people we
defend? I’ve witnessed too many truly great lawyers who were terrible parents and spouses.
I’ve often wondered, was the lawyer selfish in his or her commitment, relishing in the success
of practice while his/her family suffered; or was it simply that the lawyer’s priorities were
misplaced?
I’ve also witnessed the lawyers who have great family lives, who are devoted to their
children and spouses, who for some reason aren’t considered great lawyers. They don’t have
the big-time practice that is so often improperly equated with being successful. Balancing
our professional and private lives is a constant struggle. Few do both well.
Homero Martinez did both. Homero was a warrior in the courtroom with a substantial
practice and outstanding reputation. Homero was able to strike that balance we all hope to
achieve. He was a loving, devoted, doting husband and father. His wife and children meant
everything to him. Homero was one of the few lawyers who was able to defend the people
he represented with honor, dignity, and tenacity, while at the same time loving his wife and
children with his every breath.
On October 27, 2008, Homero Martinez was tragically killed in a one-car accident out
side of Edinburg, Texas. Homero was married to Tanya Martinez and had three children—
Homero, Jacob, and a four-month-old baby, Matthew. He was a sole practitioner in Laredo,
Texas. Homero was a two-time alumnus of the Gerry Spence Trial Lawyers College. In

2007, his dedication to this organization was recognized when
he was honored with the TCDLA President’s Award. He was a
member of the TCDLA Associate Board of Directors, and a 1989
graduate of the University of Texas at Austin with a government
degree and a 1993 graduate of Thurgood Marshall School of
Law. Homero was admitted to the Texas bar in 1993 and was
also a member of the bars of the United States District Court

for the Southern District of Texas and the Fifth Circuit Court
of Appeals.
TCDLA lost one of its brightest stars. Our thoughts and
prayers go out to the Martinez family and to the people who
Homero was defending. God bless Homero Martinez. He was
an inspiration to us all.

Post-Conviction
& Administrative
Remedy
Do you have a client who is facing his very
first term in the state pen? How about
someone who is coming up for parole and
wants your help with the Parole Board?
How do post-conviction writs differ from
appeals, and how/where do you file them?
What’s the difference between expunction
and non-disclosure? Find the answers to
these and other important questions in
TCDLA/CDLP’s upcoming seminar, “PostConviction and Administrative Remedies
and Other Issues,” scheduled for January 8–9, 2009, at the beautiful Crowne Plaza
Hotel in Houston. Presenters will also speak on the very timely topics of actual
innocence, immigration consequences of convictions, post-conviction implications
of sex offender offenses, and civil commitment litigation. Unusual remedies such
as time-cuts, furloughs, and medical releases will also be covered. Additionally,
an hour of ethics will be included. Don’t miss this important and comprehensive
seminar, taught by some of Texas’ most prominent experts on post-conviction
issues. We are certain the information you will take from this course will be of
substantial value to you and your practice.

Seminars sponsored by CDLP are funded by the Court of Criminal Appeals of Texas.

Joseph A. Martinez

TCDLA at Work

T

Executive
Director’s
Perspective

hanks to Constance Luedicke, course director for the “Ultimate Trial Notebook” seminar
in Corpus Christi. We had 46 attendees. This presentation is the first in the Ultimate Trial
Notebook series. We will be bringing this seminar to the following cites in the coming year:
Uvalde, South Padre Island, Grandbury, and Waco
Thanks to Philip Wischkaemper, Bill Harris, Rob Cowie, E. X. Martin, Bobby Mims, and
Larry Renner, our course directors for the Sixth Annual Forensics Seminar held in Dallas.
This year, thanks to funds provided by the Texas Court of Criminal Appeals, we provided
travel scholarships for 18 judges to attend the seminar. We also had a “judges only” breakout
session. We had over 180 attendees.
Thanks to Mr. Elton Richey, president of the Louisiana Criminal Defense Lawyers As
sociation, for allowing TCDLA to co-sponsor “The Art of Criminal Defense” in Shreveport,
Louisiana. Mr. Ritchey was also the course director for the seminar. There were over 50
attendees.
Special thanks to Gary Trichter and Troy McKinney, course directors for the Stuart
Kinard Memorial Advanced DWI Seminar held in San Antonio. This is the fourth year Gary
has been course director for this event. Gary also hosted the speakers at his home in Bandera.
We had over 115 attendees.
Thanks to the Harris County Criminal Courts at Law, who co-sponsored with the Task
Force on Indigent Defense and TCDLA/CDLP the seminar “Representing Mentally Impaired
Clients” at South Texas School of Law in Houston. We had over 200 attendees. The entire
three-day seminar was videotaped, and a DVD of the seminar will be sent in the next 45
days to all public defender offices in Texas. We will also send a copy to all TCDLA affiliate
associations and local criminal defense bars.
Thanks to Ms. Suzanne Spencer and TCDLA Past President E. G. “Gerry” Morris for
hosting the Membership Reception at their beautiful home in Westlake on October 17.
We have a PowerPoint presentation entitled “Representing Indigent Clients,” and we’re
offering this CLE to any judge who would like to have this seminar conducted in their court
room. Every lawyer who attends will receive a copy of the presentation as well as helpful
forms. Randy Wilson (Abilene) put the PowerPoint together and conducted the training in
the 359th District Court, Judge Kathleen Hamilton, in Conroe. Please contact Joseph Martinez
at the home office for more information.
Our condolences to the family of Homero G. Martinez, TCDLA associate board member.
Mr. Martinez has been a course director and speaker at our TCDLA and CDLP seminars. He
lived his life with a deep respect for others. He loved his family. He cared about representing
his clients. He set an example for us all. He will be missed.

TCDLA New Members

Register online at www.tcdla.com

Regular Members
Jamila Boozer, Houston
Linda Wynn Drain, McKinney
Jonathan Fox, Dallas
Dustin R. Galmor, Beaumont
Dax Ian Garvin, Austin
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Donald Hoover, Sherman
Jason Horton, Texarkana
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Marc A. La Hood, San Antonio
Dell Thomas Lacefield, Houston

Shannon Willis Locke, San Antonio
Deborah L. Matern, Wylie
Jody Lynn Myatt, Lubbock
Michael A. Paniagua, Brownsville
Griselda Ponce, Austin
Cory D. Sepolio, Houston
Joshua D. Smith, Flower Mound
Phillip Reese Spicer Jr., San Antonio
Gina L Spikes, Lubbock
Denise S. Thrash, Houston
Xavier Ybarra, San Antonio

Investigator Member
Sandra Collett, Lubbock
Paralegal Member
Leslie D. Krupala, Bellville
Public Defender Members
Steve Escriche, El Paso
Anne Mulligan, San Antonio
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Jolly Roger Hal Jackson
Memorial Criminal
Law Seminar
Co-sponsored by the Denton
Criminal Defense Lawyers
Association
Rick Hagen & Coby Waddill
Denton, Texas
Seminars sponsored by CDLP are funded by the Court of Criminal Appeals of Texas.

Emmett Harris

Homero G. Martinez

E

arlier this year I had the pleasure of meeting Mr. Homero G. Martinez of Laredo, Texas.
He was a featured speaker at the first big CLE event put on in Del Rio by our newest
affiliate group. During the last week in October, I received the painful news of his death in
a tragic car accident. Please allow me to use this space to pass on the words of one of his
many friends.

In Memoriam
Prominent attorney Homero Martinez will be missed
By George Altgelt

Editor’s
Comment

I first met Homero in the fall of 2004. I was fresh out of law school and just beginning to
cut my teeth as a prosecutor at the Webb County DA’s office, and Homero was well under
way with a very successful criminal defense practice. The first two trials of my career were
against him, and he won both of them. There was nothing particularly redeeming, dare I
say, about one of the defendants. Homero was her court-appointed attorney, so there was
no real money and no real just cause at stake, and all things considered, without hesitation
or reservation, he zealously represented the woman based solely on his commitment and
duty to defend his client and the constitutional obligations of a practitioner of the law. He
was able to obtain a not-guilty verdict for his client. Despite our obviously aggressive games
manship, when it was all said and done, true to his larger-than-life form, he extended his
arm from across the well and offered the same warm handshake that so many regulars at
the courthouse have come to know.
It was not uncommon to see Homero and wife Tanya together at the courthouse, and
as I got to know them, it became obvious that she was a tremendous source of strength for
him, both professionally and personally. No matter who Homero had locked horns with at
the courthouse, she remained dignified and respectful, values so obvious in both of them.
As a young prosecutor one of the first lessons learned is that you do not take trials and
tribulations with opposing counsel personally. This was a lesson that Homero conveyed to
me, not in words but through his actions and kindness towards others and me.
As time went on, I had the good fortune to get to know Homero a little better. He recently
moved his law practice downtown into our neck of the woods. I watched how he and Tanya

transformed the vacated law offices at Matamoros and Main into
a modern-day law office. We would talk numbers and what the
costs were for restoring hardwood floors, and how he was able
to save money here and there without compromising quality.
The life they breathed into that little corner of St. Peter’s Plaza,
the respect for the architectural integrity of the building, and
the frugalness of the operation were additional evidence of his
character and respect for tradition. Homero had become an
other progressive step in the downtown revitalization process,
and those of us in the St. Peter’s Historical District were honored
to call him neighbor.
The last years of Homero’s life were particularly blessed
with professional growth and development, not only financially,
but educationally as well. Evidence thereof, he was invited to
attend the prestigious Gerry Spence Trial Lawyers College
(TLC)—twice—an opportunity that very few attorneys will
ever have the opportunity to participate in. To wit: 55 attorneys
of the entire U.S. bar are selected every year. A TLC graduate
commands respect, yet Homero would speak of his experience
with humility, calling his selection a blessing. When questioned
about his experience as a TLC graduate, his face would light up
when recalling the strategies that he had learned and the good
times he had while in attendance.
Homero and I did not have the long history that many in
the legal community did. My understanding of him has been
exclusively through the lens of a colleague, an Acts Brother, and,

• Set for Life •
A custom picture
framing studio

A wide selection of mouldings for
diplomas, certificates, and fine art
1138 West Gray @ Montrose
near downtown Houston
Tues.–Sat., 10 am– 6 pm
(713) 520-5800
Since 1988
If it’s worth framing . . . frame it to last

more recently, as a downtown neighbor. Interestingly enough,
we both ended up at the same Acts Retreat when it was most
needed in our lives. It was there at the Retreat Center of the
Brother’s of St. John where we actually bonded for the first time,
despite having been vehement opponents in the courtroom.
In the beginning, most of us were not quite sure why we were
there, but upon departure it became clear that our collective
missions were to be better fathers, brothers, husbands, sons,
professionals, and friends—all areas of accomplishment in
which Homero had found his stride. His premature departure
from this life into the next is lamented by all who had the good
luck to know him and those of us who witnessed the evolution
of his soul, practice, and family life into actions that most of us
will spend our earthly tenure trying to emulate.

Our loss is your gain: two prime pieces of
real estate within walking distance of the
courthouse in downtown Austin.

600 W. 13th St.
Beautifully renovated inside & out
 1250 sq. ft. currently divided into four
offices
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1707 Nueces St.
 2480 sq. ft., ample space for firm or trade
association
 open floor plan
 hardwood floors under carpet
For more information, contact

Jim Forehand
(512) 423-5908
or jforehand@austin.rr.com

F. R. Buck Files Jr.

Even When the Judge Can’t Tell the Difference Between
Probable Cause and Peat Moss, the Government Wins

S

Federal
Corner

ince July 5, 1984, it has been the law of the land that the Fourth Amendment exclusionary
rule should not be applied so as to bar the use in the prosecution’s case in chief of evi
dence obtained by officers acting in reasonable reliance on a search warrant issued by a
detached and neutral magistrate but ultimately found to be invalid. United States v. Leon,
104 S.Ct. 3405 (1984).
Justice White’s opinion included these words: “We have now reexamined the purposes
of the exclusionary rule and the propriety of its application in cases where officers have re
lied on a subsequently invalidated search warrant. Our conclusion is that the rule’s purposes
will only rarely be served by applying it in such circumstances. In the absence of an allegation
that the magistrate abandoned his detached and neutral role, suppression is appropriate only
if the officers were dishonest or reckless in preparing their affidavit or could not have added an
objectively reasonable belief in the existence of probable cause” (emphasis added).
What the Court did not take into consideration in deciding Leon was the situation where
it cannot be said that the magistrate abandoned his detached and neutral role but was, instead,
unable to tell probable cause from peat moss. Leon has now been cited by the various federal
courts of appeals in almost 1,500 opinions. In many of these cases, the neutral and detached
magistrate issued a search warrant when the affidavit in support of the application simply
did not set out probable cause. It seems that the courts of appeal have almost competed with
each other in stretching to affirm these cases.
A panel of the Second Circuit may have retired the trophy for such an application of
the good faith exception in United States v. Falso, ___ F.3d ___, 2008 WL 4349232 (2nd Cir.
2008). After the district court denied Falso’s motion to suppress evidence seized by federal
law enforcement agents, Falso entered a conditional plea to a 242-count indictment charging
him with crimes relating to child pornography and traveling with the intent to engage in
elicit sexual contact with minors and was sentenced to 30 years imprisonment. The panel was
composed of Chief Judge Jacobs and Circuit Judges Sotomayor and Livingston. A majority
of the panel (Jacobs and Sotamayor) held that probable cause for the search was lacking;
however, a different majority of the panel (Sotomayor and Livingston) held that the good
faith exception to the exclusionary rule applied.
Judge Sotomayer delivered the opinion of the Court which includes the following:

[The Facts]
On or about June 1, 2005, the Federal Bureau of Inves
tigation (“FBI”) submitted an application for a warrant
to search for and seize evidence of child pornography
in Falso’s home. The application was supported by, inter
alia, a twenty-six-page affidavit by FBI Agent James
Lyons (“Agent Lyons”). Among other things, the affidavit
provided information about (1) the use of computers
and the internet to view and collect child pornography;
(2) the characteristics of child-pornography collectors;
and (3) the investigation that implicated Falso.
Of the affidavit’s generalized information, Agent
Lyons explained that individuals who exploit children,
including collectors of child pornography, commonly
use computers to: communicate with like-minded indi
viduals, store their child pornography collections, and
locate, view, download, collect, and organize images of
child pornography found on the internet. The affidavit
further explained that collectors and distributors of
child pornography sometimes use online resources to
retrieve and store child pornography, including services
offered by internet portals such as Yahoo! Inc. (“Yahoo”).
The affidavit also contained information gathered by a
member of the FBI’s Behavioral Analysis Unit, including
his observations that “[t]he majority of individuals who
collect child pornography are persons who have a sexual
attraction to children,” and that those who collect images
of child pornography generally store their collections at
home.
Specific to the investigation of Falso, the affidavit
explained that the FBI obtained the Internet Protocol
address of a website, www.cpfreedom.com, which con
tained approximately eleven images of child pornogra
phy, and which advertised additional child pornography
at an internet address that was hidden until a member
ship was purchased. The affidavit further stated that an
undercover FBI agent paid $99 for a one-month mem
bership and received an e-mail from CP Freedom Group,
which provided the internet address, login number, and
password for its membership website, www.cp-members
.com. The affidavit then explained that an FBI forensic
examination of “the website hosting www.cpfreedom
.com” revealed “several possible subscribers along with
e-mail addresses and other information.” According to
the affidavit, the FBI subpoenaed subscriber information
for these e-mail addresses, which included cousy@yahoo
.com. Records obtained from Yahoo revealed that Falso
had an active Yahoo account, with a login name of
“cousy1731” and the Yahoo e-mail address referenced

above. The affidavit also stated that the residential ad
dress associated with Falso’s Yahoo account had active
internet service during the period immediately preceding
the warrant request. The affidavit further stated that
based upon the FBI investigation and the forensic exam
ination, “it appear[ed]” that Falso “either gained access
or attempted to gain access to the [non-member] website
www.cpfreedom.com” [emphasis added].
The affidavit also revealed that on February 18,
1987—approximately eighteen years earlier—Falso was
arrested by the New York State Police for sexually abusing
a seven-year-old girl and was charged with Sexual Abuse
and Endangering the Welfare of a Child. According to the
affidavit, the police report relating to this incident stated
that Falso placed his hands inside the girl’s underwear
and digitally penetrated her, and acknowledged to police
that he may need counseling for latent problems. The
affid
 avit also stated that on or about September 21, 1987,
Falso pled guilty to Acting in a Manner Injurious to a
Child Less than Sixteen, a misdemeanor for which Falso
received a sentence of three years probation.
Based on the foregoing, Agent Lyons opined that
“there [was] probable cause to believe that the individual
utilizing the Yahoo ID ‘cousy1731’ [i.e., Falso] . . . is a
collector of child pornography.” Judge McAvoy agreed
and issued a search warrant on June 1, 2005, permitting
the FBI to search Falso’s home for, inter alia, evidence of
child-pornography related crimes.
***
[The District Court’s Flawed Analysis]
[After a hearing on Falso’s motion to suppress the evi
dence] the district court then explained its basis for
concluding that probable cause existed:
First, there was the information concerning the
background of persons dealing in child pornog
raphy, including the fact that persons who collect
child pornography have a sexual attraction to
children. Second, there was information that the
website, CP Freedom, advertised that it contained
child pornography, actually had some images of
child pornography available on it free of charge,
and advertised that it had additional images of
child pornography upon payment of a fee. Third,
the FBI determined that the material associated
with the website is hardcore child pornography.
Fourth, there was evidence that [Falso] had access
or attempted to access the CP Freedom website.

Fifth, there was information [that Falso] actually
engaged in inappropriate sexual contact with a
minor in the past.
Thus, the court found:
Together, this information set forth a reasonable
probability that [Falso] had a sexual attraction
to minors and that he was undertaking efforts
to appeal to his sexual attraction to minors by
viewing pictures of child pornography via the
internet. In light of the proclivity of such persons
to store images of child pornography on their
computer and otherwise maintain images of child
pornography, there was a reasonable probability
that child pornography would be found in the
defendant’s home, including on his computer.
***
Also contributing to probable cause, the court continued,
was:
. . . [the] information is defendant’s prior criminal
history involving sexual contact with a sevenyear-old—conduct that is highly relevant to the
criminal activity at issue here. The character pro
vided by the FBI indicates that the majority of
individuals who collect child pornography have a
sexual attraction to them [sic]. In light of [Falso’s]
known sexual attraction to minors and his having
accessed or gained access to a site offering child
pornography, there’s a reasonable probability that
he would collect child pornography.
Finally, the district court held that even if there had been
an insufficient basis for finding probable cause, suppres
sion of the evidence was not warranted because the goodfaith exception to the exclusionary rule applied. In this
regard, the court explained that it found no statements
in the affidavit to be false or in reckless disregard for
the truth, and that “the warrant was not so lacking in
indicia of probable cause as to render [the executing of
ficers’] belief in the existence of probable cause entirely
unreasonable.”
***
[The Issue]
The threshold issue presented on appeal is whether a sub

stantial basis for the district court’s finding of probable
cause exists where the law enforcement affidavit supporting
the search warrant alleged that Falso “appears” to have
“gained or attempted to gain” access to a website that
distributed child pornography and had been convicted
eighteen years earlier of a misdemeanor based on sexual
abuse of a minor. [emphasis added].
***
[The Absence Of Probable Cause]
Falso was not alleged to be a member or subscriber to a
child-pornography website; it was alleged only that Falso
“appeared” to “have gained or attempted to gain” access
to a site that contained approximately eleven images of
child pornography. Absent any allegation that Falso in fact
accessed the website at issue, the question is whether Falso’s
eighteen-year-old conviction involving the sexual abuse of
a minor (or some other factor) provides a sufficient basis
to believe that evidence of child pornography crimes would
be found in Falso’s home [emphasis added].
***
. . . there is no allegation that he subscribed to CP Freedom’s
paying-membership site; only that it “appear[ed]” that
he “gained access or attempted to gain access” to the nonmember cpfreedom.com website. Even if one assumes
(or infers) that Falso accessed the cpfreedom.com site,
there is no specific allegation that Falso accessed, viewed,
or downloaded child pornography. While the nonmember site contained approximately eleven images of
child pornography, the affidavit lacks any information
about whether the images were prominently displayed
or required an additional click of the mouse; whether
the images were downloadable; or what other types of
services and images were available on the site [emphasis
added].
***
Agent Lyons’s inconclusive statements about whether
Falso even accessed the cpfreedom.com website, coupled
with the absence of details about the features and nature
of the non-member site, falls short of establishing prob
able cause. The question, then, is whether other allegations
in the affidavit, considered as a whole, provide a basis to
support the district court’s finding of probable cause [em
phasis added].
The most obvious other factor that might support
a finding of probable cause is Falso’s eighteen-year-old

misdemeanor conviction for Endangering the Welfare
of a Child. The district court found Falso’s conviction
“[i]mportant[ ]” and “highly relevant” to the probable
cause calculus in light of the affidavit’s representation
that “the majority of individuals who collect child por
nography are persons who have a sexual attraction to
[children].” But this reasoning falls victim to logic.
“It is an inferential fallacy of ancient standing to
conclude that because members of group A” (those who
collect child pornography) “are likely to be members of
group B” (those attracted to children), “then group B is
entirely, or even largely composed of, members of group
A.”
***
Although offenses relating to child pornography and
sexual abuse of minors both involve the exploitation of
children, that does not compel, or even suggest, the cor
relation drawn by the district court. Perhaps it is true that
all or most people who are attracted to minors collect
child pornography. But that association is nowhere stated
or supported in the affidavit.
***
While the district court undoubtedly had the safety of
the public in mind, an individual’s Fourth Amendment
right cannot be vitiated based on fallacious inferences
drawn from facts not supported by the affidavit.
Nor is the district court’s reasoning saved by the
affidavit’s general statement, relied upon by the govern

ment at oral argument, that “computers are utilized by
individuals who exploit children (which includes col
lectors of child pornography) to . . . locate, view, down
load, collect, and organize images of child pornography
found through the internet.’
***
Furthermore, we agree with Falso that even if his prior
conviction were relevant to the analysis, it should have
only been marginally relevant because the conviction
was stale.
***
. . . the sheer length of time that had elapsed renders
Falso’s prior sex crime only marginally relevant, if at all.
Certainly there are cases where it may be appropriate
for a district court to consider a dated sex crime; for ex
ample, where there is evidence of ongoing impropriety,
because in such cases the prior offense would tend to
be less aberrational.
***
. . . no . . . evidence was provided in this case to bridge
the temporal gap between Falso’s eighteen-year-old sex
offense and the suspected child-pornography offense.
. . . although Falso’s crime allegedly involved the
sexual abuse of a minor, it did not relate to child por
nography.
***
That the law criminalizes both child pornography and
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the sexual abuse (or endangerment) of children cannot
be enough. They are separate offenses and, as explained
above, nothing in the affidavit draws a correlation be
tween a person’s propensity to commit both types of
crimes.
***
Accordingly, we find no substantial basis for probable
cause and reverse the district court’s conclusion in this
regard.
[Saved By The Good-Faith Exception]
Our determination that the district court erred in finding
probable cause does not end the analysis of whether the
evidence seized from Falso’s home should be suppressed.
In United States v. Leon, the Supreme Court held that
the exclusionary rule barring illegally obtained evidence
from the courtroom does not apply to evidence seized
“in objectively reasonable reliance on” a warrant issued
by a detached and neutral magistrate judge, even where
the warrant is subsequently deemed invalid. 468 U.S. 897,
922 (1984). The Court reasoned that “even assuming that
the [exclusionary] rule effectively deters some police
misconduct and provides incentives for the law enforce
ment profession as a whole to conduct itself in accord
with the Fourth Amendment, it cannot be expected, and
should not be applied, to deter objectively reasonable law
enforcement activity.” Id. at 918–19.
Consistent with this rationale, there are four cir
cumstances in which the good-faith exception does not
apply: “(1) where the issuing [judge] has been knowingly
misled; (2) where the issuing [judge] wholly abandoned
his or her judicial role; (3) where the application is so
lacking in indicia of probable cause as to render reliance
upon it unreasonable; and (4) where the warrant is so
facially deficient [such as by failing to particularize the
place to be searched or the things to be seized] that re
liance upon it is unreasonable.”
***
Falso claims that the good-faith exception does not apply
on the first and third of these grounds; specifically, that
the district court’s finding of probable cause was based
on knowingly or recklessly misleading statements in
Agent Lyons’s affidavit, and the affidavit otherwise was
“so lacking in indicia of probable cause” as to render
reliance upon it unreasonable. . . . A majority of this
panel disagrees.

[The Court’s Conclusion]
We hold that the district court’s finding of probable cause
was not supported by a substantial basis. However, be
cause the district court properly applied the good-faith
exception in denying Falso’s suppression motion . . . we
AFFIRM the judgment.

My Thoughts
This case is so fact-specific that it is difficult to draw any broad
conclusions from it—other than the obvious one that the good
faith exception to the exclusionary rule often permits law en
forcement officers to conduct searches under the imprimatur
of a warrant that should never have been issued in the first
place.
Would the judge have been more cautious if this had been
a drug or white-collar offense? We’ll never know.
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Singer and His Fallen Friends” by Rose Nisker. The article
describes Greg’s career as a lawyer and country music
singer who balances a Los Angeles recording session
with preparation for a Fort Worth capital murder trial.
Send your letters, pictures, gripes, bonehead gaffes, or whathave-you to champton@tcdla.com or chattersley@tcdla.com.

Kudos
Jeff Harrelson of Texarkana and his co-counsel, Sean
Rommel, were able to secure a plea to life without parole in Bowie County last week in a death penalty case
where the client and his girlfriend beat his 2-year-old
daughter to death. They were scheduled to begin jury
selection mid-October. The girlfriend’s case is still pending. Brain injury was the cause of death, and Jeff says
his attendance at the “Death of a Child Under 6” course
earlier this year was very helpful to his handling of this
very difficult type of case. Good job, guys.

 hree TCDLA members were selected for inclusion in
T
the Texas Lawyer’s Extraordinary Women in Texas Law:
sole practitioner and former TCDLA board member
Linda Icenhauer-Ramirez, Andrea Marsh of the Texas Fair
Defense Project, and Maurie Levin of the Texas Defender
Service, all of Austin. Congratulations, ladies!

In Memoriam

Homero G. Martinez

 avid R. Lee of Houston recently won three assault
D
cases—two with family violence, one versus FCLD
(where the complaining witness takes it back and the
specialty prosecutors who exist for just such a situation
go forward without her), one against the (then) resident
staff, and one straight arm’s-length assault—in a row.
All were tried before different judges sitting in County
Criminal Court #5 (including Judge Harris herself). Congratulations, David!
 ongratulation to Joel Cook of Lubbock, who got a twoC
word verdict in his failure to stop and render aid case
in the 364th. What makes this even more spectacular is
that Joel spent a night in the gated community known as
the Lubbock County Jail, getting out about 8:45 the next
morning, in time to catch a nap and shower for court.
Joel’s untimely incarceration was despite boss Everett’s
best efforts to thwart the Lubbock police at the time of
Joel’s arrest by calling the arresting officer a “moron,”
which the officer promptly proved by writing “mooran”
in his police report.
 ongratulations to all the Super Lawyers, who are too
C
numerous to list here, for their inclusion in the 2008
edition. Special mention goes to member Greg Westfall
for the write-up in Texas Super Lawyers entitled “The

TCDLA lost one of its bright young lions with the
passing of Laredo attorney Homero G. Martinez.
Homero died October 27 in an auto accident,
leaving wife Tanya and three young sons—6-yearold Homero III, 3-year-old Jacob, and 4-month-old
Matthew. Homero, an associate director of TCDLA,
was licensed to practice law in Texas in 1993 after
graduating from Texas Southern University and has
practiced in federal and district courts across South
Texas. His friends and colleagues mourn the loss
of such a compassionate warrior in the fight for
human rights.

 espite 2 confessions by the accused, Emilio Abeyta
D
won a not guilty in Garza County in a 3-count indictment that alleged sexual assault and indecency by
touching and exposure to a child under 6. Accused did
not testify. Emilio got the sheriff to admit that he didn’t
stop questioning when the accused asked for a lawyer, as well as some other questionable interrogation
techniques. Tough case with bad facts and bad law but a
great outcome. Congratulations, Emilio!
L onghorn fans in general (and Rick Hagen in particular)
appreciate the good work of Austin’s Sam Bassett in the
case of former Longhorn All-American running back
Cedric Benson. The second DWI arrest of Benson may
well have been your typical Driving While Black offense,
and the first proved problematic as well. So the grand
jury found and declined to pursue either. Hook ’em,
Sam.

Dispatches
Texas Forensic Science Commission
Justice Through Science

The Texas Forensic Science Commission was created by the
Texas Legislature in 2005 for the purpose of:
A.	Developing & implementing a reporting system through
which accredited laboratories, facilities, or entities report
professional negligence or misconduct
B.	Requiring all laboratories, facilities, or entities that conduct forensic analyses to report professional negligence
or misconduct to the commission
C.	Investigating, in a timely manner, any allegation of
professional negligence or misconduct that would sub
stantially affect the integrity of the results of a forensic
analysis conducted by an accredited laboratory, facility,
or entity.
For inquiries regarding the Texas Forensic Science Commission,
please contact the commission coordinator, Leigh M. Tomlin,
at (888)296-4232 or via email at info@fsc.state.tx.us. To submit
a complaint to the commission, please fill out the complaint
form on the commission’s website at www.fsc.state.tx.us and
submit your complaint either via email at info@fsc.state.tx.us or
by mail at the following address:
Texas Forensic Science Commission
Sam Houston State University
College of Criminal Justice
Box 2296
816 17th Street
Huntsville, Texas 77341-2296

High Plains holiday hijinx . . .
Dakota Wischkaemper, of the Lubbock office,
returns from visiting children in the local hospital
in his Halloween regalia.

Even dogs need lawyers . . .
Brüski Fuller, of the Austin office, provides mute
evidence that the TCDLEI line of fashion is going
to the dogs.

The Myth of SFST

The Texas Field Sobriety
Testing Program
Dr. James L. Booker
n 2002 widespread new interpretations of the results of the Stan
dardized Field Sobriety Tests (SFSTs) as evidence of intoxication
based on a blood alcohol concentration of 0.08 w/v% were intro
duced into the Texas legal system. These interpretations are
based on the uncritical acceptance and dissemination to law enforce
ment personnel by the Texas Engineering Extension Service of results
of testing published in 1998 and widely referred to as the “San Diego
Study.” The mysterious testing procedures employed by the field in
vestigators of the San Diego Study are so poorly described that it is
impossible to fully understand the testing parameters of the experi
ment, and some of the conclusions drawn from the study directly con
tradict the reported test results. The San Diego Study is a confused
polemic, not an example of ethical scientific research, and the Texas
SFST training program designed around the San Diego results and
claims is an example of professional incompetence and hubris.

R

esearch demonstrating that the standardized field sobriety
tests (SFSTs), particularly the horizontal gaze nystagmus
(HGN) test, lack scientific merit (1) was recently supplemented
by a history of the development and promulgation of these
tests that traced their evolution from the original misguided
efforts at creating simple tests for evaluating the presence and
body burden of alcohol through deliberate fraud in promoting
the battery of tests to law enforcement and the courts. (2)
Detailed commentary and evaluation of the original data that

was obtained only after the records were disclosed as the result
of a Freedom of Information Act request (3) showed the tests
taught to Texas law enforcement personnel are flawed and un
reliable.
Compounding the harm done to the public by the admin
istration of the unreliable SFST program, it also serves as the
starting point for the “Drug Classification and Training Pro
gram,” a bizarre testing program in which police officers use
procedures deemed unreliable by the Texas Court of Criminal

Appeals (4), make determinations of the presence and identity
of drugs in the human body using simple tests and observations
condemned by doctors and scientists as being inadequate for
that purpose and are taught that chemical testing of body fluids
by a competent toxicologist is simply a method to corroborate
their opinions (5).*
In 2002 the National Highway Transportation Safety Admin
istration (NHTSA) updated and slightly modified its year 2000
SFST literature. It also assisted other agencies such as the Texas
Engineering Extension Service in creating and issuing training
manuals 6 based on a 1997 NHTSA-sponsored San
Diego, California, field validation study commonly
called “the San Diego Study” (7).
NHTSA and its client law enforcement
agencies now endorse and promote entirely
new interpretations of the tests police officers
are trained to perform and, by extension, offer
into testimony in the criminal court system. The
validity of this new testimony rests upon the
accuracy and legitimacy of the San Diego Study,
a thorough scientific evaluation of which was
hindered for years by the authors and sponsors of the tests, who
held as secret the nature of their validation procedures (3).
When evidence of a scientific nature is offered in court, it
is generally assumed that it will be vetted by a member of the
scientific community, and that the court will take an active role
*Close examination of this corroborative testing exposes a carefully
crafted, subtle, and egregious misuse of scientific resources available
to law enforcement: For many years forensic laboratories have had
the capability of quickly and accurately determining both the identity
and quantity of drugs in biological samples (blood, urine, serum, and
plasma) submitted to them. From these two parameters, toxicologists
may, using well-known dose/response data, evaluate the effects of the
drugs on the physical and mental faculties of the person from whom
the sample was taken. Despite the ready availability of these expert re
sources, the drug recognition examiners (DREs) require that the chem
ical tests be restricted to only a simple identification of any drugs in the
sample, thereby denying the court and attorneys access to a complete
chemical evaluation of the sample and the expert scientific opinions
of the degreed scientists who conduct the tests, substituting instead
the general—always inculpatory—lay opinion of the police officer.
Where a forensic toxicologist would base an opinion of intoxication on
the presence and quantity of a given drug, the presence and quantity
of its metabolites, the probability of tolerance, and the presence and
quantities of other drugs and their metabolites before venturing any
opinion of how a person’s mental and physical faculties might be af
fected—facts preceding opinion, if you will—the drug recognition
examiner forms an opinion, then seeks an isolated corroborative fact
as proof of that opinion, thereby adding a gloss of scientific legitimacy
without meeting the ethical and professional responsibilities associated
with competent, ethical expert testimony .

in assuring that testimony conforms to Daubert (8) and Kelly
(9) standards. (Breath test alcohol concentrations, for example,
require that a technical supervisor with a “baccalaureate degree
from an accredited college or university with a major in chemis
try, or as an alternative, a major in another scientific field” (10)
provide foundational testimony.) Field sobriety tests, however,
are unique in that no such proof of scientific credibility is re
quired because of an opinion by the Texas Court of Criminal
Appeals (4) and a certification program for police officers.
(Educational requirements for police officers are simply a high
school diploma, a GED, two years of military service (11),
and completion of a training course conducted by
a state agency with no standing in the scientific
or educational community.) Considering
that the procedure for conducting the tests,
the procedures for evaluating them, and the
claimed reliability of each of the tests has been altered
radically since the Emerson court decided the issue in
1994, the uncritical acceptance of the tests and their
results in Texas courts is now based on the name,
not the substance of the protocol.
Since the tests and the procedures utilized in their develop
ment and alteration throughout the years have not only skirted
the normal path of open and objective scientific scrutiny but
also have been actively concealed from scientific inquiry, they
do not appear in the peer-reviewed scientific literature. The
new accuracy estimates being propounded in the courts on the
basis of the San Diego Study appear in training manuals such as
Standardized Field Sobriety Testing (SFST) & Drug Recognition
Expert (DRE) Predicate Questions and Responses for Prosecutors
and DREs (11) and Texas Standardized Field Sobriety Testing
Program SFST Update Student Manual, which teaches, “Using
this criterion, you [the police officer conducting the tests] will
be ___% accurate” (12,13,14), where the exact percentage varies
according to which test is being considered.

THE TESTING PROCESS
Taken directly from the San Diego Study, these statements—
“in practice, officers administered the SFSTs to all motorists
who exhibited any objective behavior or other cue associated
with having consumed alcohol, even if impairment was not
obvious” (15), and “because all participating officers already
had received NHTSA-approved SFST training, only a refresher
program would be required” (16)—appear to describe the test
ing protocol employed by the San Diego police officers who
actually conducted the tests on arrested motorists. There is
only one NHTSA-approved training program, and its training
manual, DWI Detection and Standardized Field Sobriety Testing

Student Manual (17), specifically designates testing procedures
to be used in the NHTSA testing programs. The concept of a
“refresher course” appears to be self-explanatory.
The immediate problem with the San Diego testing program
is this statement: “The purposes of the refresher training were
to instruct the officers concerning the modified scoring system”
(18).
Obviously the refresher course was not what the name im
plies. It introduced into the San Diego protocol new procedures,
none of which are described or attributed. How radically it
altered the testing protocol is discovered by looking a bit
farther and finding that each participating officer’s ex
panded responsibilities included the estimation of a
numerical BAC value using “the scoring systems that
were printed on the data collection form (by counting
test ‘clues’) to estimate the subject’s BAC” (19).
What those police officers were doing with
the motorists they stopped is problematical for
these reasons, among others:
1. The data collection form shown in the San
Diego Study offers no insight into the procedure used to
estimate numerical values for the motorist’s BAC. The only
scoring criteria on that form relate to “$ [greater than or
equal to] 0.08” estimates for each of the three tests and an
additional “$0.04” estimate allowed on the basis of the
HGN test.
2. Estimating numerical BACs is not part of the NHTSA
testing program; it never has been. In the original studies
thirty years ago, estimates of BAC based on the angle of
onset of nystagmus were made (20), but the method was so
unreliable that it was abandoned for DWI determinations
(although resurrected and presently used for the DRE pro
gram).
3. There is no precedent anywhere for clue counting as a basis
for estimating numerical BAC values. Conceptually, it is
a totally hopeless idea because the total number of clues
from all three tests taught to law enforcement personnel
is eighteen—eight for walk-and-turn (W/T) test, four
for one-leg-stand (OLS) test, and six for the HGN test.
That isn’t enough to accommodate on a one-to-one ba
sis the range of BACs (0.00–ca. 0.30 w/v%) typically
found among suspected DWI drivers. It surely fails if one
considers that many of the clues are coordinated: For
example, the underlying condition causing nystagmus
to appear in a person’s left eye probably also causes it to
appear in that person’s right eye. The San Diego Study
avoided this fatal flaw by simply adding more potential
(and undisclosed) clues to the validation test battery—a

one-time-only modification never taught or mentioned
to either instructors or student participants in any of the
NHTSA or Texas training courses.
4. Some of the clues (end-position nystagmus as a specific
example) have been shown not to follow a dose-effect re
lationship (1), so any estimate incorporating those clues
would be irredeemably flawed.
5. Hlastala, et al., noting that among the data obtained
through their FOIA, “some officers assigned scores that
were greater than the maximum score allowable for a
given FST.”(3) demonstrated that Burns and
Stetser, the project directors and authors of the
San Diego study, had no clear idea of the testing
procedures used in the field by their officers.
There are other problems, both practical
and theoretical, with making BAC estimates
using field-measurable physical parameters, but
the point is that the San Diego study relies on re
sults from unknown tests that defy the received wis
dom of scientists and lawyers alike, a fact that should
have been apparent to the authors of the San Diego study and
to their NHTSA sponsors.

The Evaluation of Test Data
These unqualified statements obviously fail to take into account
that there are two different and, in many aspects, irreproducible
groups of participants involved in the San Diego study:
a. So far as the experimental design was concerned, the police
officers who conducted the tests were intended to be experts
at the administration of the SFSTs. Each was an experienced
specialist in DWI enforcement with special, additional
training in the administration of the SFSTs (21), who, in
addition, was required to certify in writing a willingness
to adhere exactly to the testing protocol (22). Under or
dinary circumstances, however, police officers lack the
specialization, experience, and, as has been demonstrated
(1), the willingness to conform to standardized testing
procedures.
b. The ratio of arrested San Diego motorists who were shown
by chemical testing to be intoxicated to those who were
shown not to be is not representative of all jurisdictions.
For example, the selection criterion for the San Diego test
group—“any objective behavior or other cue associated
with having consumed alcohol, even if impairment was not
evident”—is completely inconsistent with “zero-tolerance”
jurisdictions where all drivers under the age of 21 are tested

and other drivers are tested only
when they exhibit erratic driving
behavior.
A major problem with the San
Diego study is that it ignores the problem
of positive bias, the tendency to produce
evidence that implies a higher level of
intoxication than is supported by chemi
cal testing, built into the field sobriety tests.
Oddly, the only significant value of the entire study
is that its data unmask this problem.
The positive bias of the SFSTs is revealed in the
San Diego Study’s four validation matrices (23, 24) that
show:
1. For the HGN test, 209 subjects with chemically veri
fied BACs of 0.08 or greater were tested. On the basis of
their HGN tests, officers concluded 205 had BACs at or
above 0.08. In tests of intoxicated drivers, therefore, the
tests were 98% correct. On the other hand, the same of
ficers examined 81 subjects with BACs of less than 0.08
and mistakenly concluded that 30 of the 81 had BACs at
or above 0.08, so for non-intoxicated drivers, the test was
only 63% correct.
2. For the one-leg-stand test, 198 subjects with BACs of 0.08
or greater were tested, and officers concluded that 182 had
BACs at or above 0.08, an accuracy rate of 92%. Of the 75
subjects with BACs of less than 0.08 who submitted to the
OLS test, officers concluded 31 had BACs at or above 0.08,
a 59% accuracy rate.
3. For the walk-and-turn test, 195 subjects with BACs of 0.08
or greater were tested: 179 were estimated to have BACs
at or above 0.08, a 92% accuracy rate. By far the most in
teresting result among these test groups came from the 76
subjects with BACs of less than 0.08 tested with the W/T
test: The officers concluded 40 had BACs at or above 0.08;
they were wrong (53%) more often than they were right
(47%), a fact hardly compatible with the Texas Update
Manual’s boast that “Using this criterion, you will be 79%
accurate” (25).
4. Overall, the tests were reported to be 98% accurate (210 of
214 intoxicated drivers correctly classified) for intoxicated
drivers and 71% (59 correct of 83) correct for nonintoxicated drivers.
The most reasonable explanation for the reliability of these
tests being so different when non-intoxicated drivers are tested
compared to subjects who are actually intoxicated is that the

tests, even in the hands of the best possible practitioners, over
estimate intoxication. Any person whose BAC is above 0.08
and whose degree of intoxication is overestimated will still
be scored correctly; a test with positive bias will also classify
as intoxic ated some of those whose BACs are actually lower.
This is exactly what happened in the San Diego tests, and the
result was that from 37 to 53 percent of the non-intoxicated
drivers were estimated as intoxicated, depending on which test
is considered. The study concludes that overall, 29 percent of the
non-intoxicated drivers were estimated to be intoxicated.
A year later, in a similar study conducted in Florida (26),
Burns and d’Aquino reproduced these dismal findings and
showed that another set of police officers misclassified more than
two-thirds of the sober drivers as being intoxicated based on
the walk-and-turn test. Although poorly written, the summary
document revealed that Burns and her new colleague had no
more idea what went on in the field than she and Stetser had
in California, and that the conclusions they drew were based
on assumptions, presumptions, and outright guesses—to wit,
“it is likely that the officers . . . also took into account variables
other than alcohol,” “it can be assumed that the decisions to
arrest were based on other signs of impairment,” and “[s]ince
the officers also reported four or more HGN signs, it is unclear
what the basis of the release decision might have been.”
Obviously another missing element of the San Diego Study
is an explanation of how the police officers arrived at a composite
estimate that significantly improved on the poor estimates
made on the basis of the individual tests. Data summarized
in a Venn diagram (27) clearly show that they followed no
systematic process. After the data generated by the officers in
the field were compiled by the authors, “further analyses were
performed to explore methods for combining the results of the
three component tests” (28), an exploration that, more than a
decade later, has led to no published finding.

The Ethical Implications
The minimum standard for scientists who conduct tests and
offer expert-opinion testimony is that they are competent in the
field in which they give evidence, that they confine their testi
mony to their field of expertise, that they present their testimony
impartially, that their testimony be based on sound scientific
principles, and that any uncertainties or limitations associated
with their testing be acknowledged and explained. The use of
laymen such as police officers to testify about scientific matters
effectively circumvents each element of this set of constraints.
Although the protocol employed in the San Diego Study
incorporated novel testing procedures, none was recommended
or introduced into the field sobriety testing program after its

use in California. The San Diego Study’s only contribution to
that program was the set of summary statements regarding
the reliability of field estimates of intoxication for the per se
0.08 BAC standard; the same can be said of the Florida Study,
although that is less important in Texas because it does not
serve as the explicit basis for the state’s testing regime. Given
that uncertainties or limitations associated with testing must be
acknowledged and explained by scientists as a requirement of
the legal system (7,8), as well as a matter of scientific ethics, the
naïve assertion of simplistic statements of universal reliability
does ill service to both standards.
One doesn’t have to carefully parse the San Diego study
to realize it is a polemical not a scientific document that does
nothing to ameliorate the major deficiencies of the field sobriety
tests. However, unlike earlier work that NHTSA commissioned
or developed where most of the flaws appeared to be wishful
thinking based on insufficient or unskillful experimentation,
there are reasons to believe the authors of the San Diego Study
recognized that their experiments produced specious results:
a. They failed to disclose the procedures used in the testing
protocol. Considering the weight given to the results of
this protocol in the issuance of training materials and
the scripted testimony of police officers (29), this is not
a small oversight, and it isn’t ethical. (“The modern sci
entific mind is an open one incompatible with secrecy of
method. Scientific analyses will not be conducted by ‘secret
processes,’ nor will conclusions in case work be based upon
such tests and experiments as will not be revealed to the
profession” (30).) The mysteries of clue counting and cre
ating inflated, composite test results undeniably fit into this
category of unethical behavior.
b. When given the opportunity to correct an obvious misun
derstanding, the authors failed to do so. They reported that,
“The horizontal gaze nystagmus (HGN) test is considered
by many law enforcement officers to be a foolproof tech
nique (sometimes called a ‘silver bullet’) that provides
indisputable evidence of alcohol in a motorist’s system”
(31). Instead of correcting this obviously unsupportable
belief, they accepted it as a compliment.
c. The authors consistently explained away those of their data
that didn’t support the validity of their results. For example,
this summary statement implies a lack of trust in their own
data: “Estimates at the 0.08 level were accurate in 91% of
the cases, or as high as 94% if explanations for some of the
false positives are accepted” (32).
The earlier statement that Texas uncritically accepted the
results of the San Diego study and incorporated them into the

Texas training program doesn’t ad
dress whether this action was based
on professional incompetence or a
cynical belief that role of the training
agency for state law enforcement per
sonnel is to facilitate arrests, not to assure
fair treatment of its citizens.

The Apologetic
The San Diego study is replete with excuses for ig
noring the experimental data that failed to support
the validity of the SFSTs:
The authors were selective in discussing potential experi
mental errors.
Some of the data that failed to support the accuracy
of the field sobriety tests are dismissed with, “these BACs
are within the margin of error of the testing devices” (33); no
mention is made of the other data that fell within that same
margin of error. In the same vein, the Venn diagram showing
the relationship of the three field tests for intoxicated drivers has
no corresponding analysis of the relationship of tests for nonintoxicated drivers although 44% (101 of 232) of the individual
tests yielded false positive results.
Where the data failed to support the conclusion, it was rationalized
out of existence as being the result of hypothetical complications.
A common thread throughout the development of the stan
dardized field sobriety tests has been the ease with which the
vario
 us authors have simply dismissed data they didn’t like. In
this study, the usual excuse, the possible-but-not-demonstrated
presence of drugs—“The subjects might have appeared to be
more impaired than indicated as a consequence of prescription
or recreational drugs taken in addition to alcohol” (34)—was
invoked.
Irrelevant explanations were introduced to rehabilitate false posi
tives as correct decisions:
1. “However, in several cases, officers were correct in identify
ing impairment, which probably influenced their estimates
of BAC” (35) is one of the excuses found in the San Diego
Study. As noted elsewhere in the study: “Many individ
uals, including some judges, believe the purpose of a field
sobriety test is to measure driving impairment. For this
reason, they expect it to possess ‘face validity,’ that is, tests
that appear to be related to actual driving tasks . . . Hori
zontal gaze nystagmus lacks face validity because it does not
appear to be linked to the requirements of driving a motor

vehicle. The reasoning is correct, but it is based on the in
correct assumption that field sobriety tests are designed to
measure driving impairment . . . HGN’s apparent lack of
face validity to driving tasks is irrelevant because the ob
jective of the test is to discriminate between drivers above
and below the statutory BAC limit, not to measure driving
impairment” (36). The only issue experimentally addressed
was the validation of the per se 0.08 testing limit. The of
ficers who misclassified drivers as having BACs
above 0.08 were simply wrong, not “wrong
with an explanation.”
2. Mental illness (as a variant of the mis
leading impairment excuse) was also
introduced: “Case 30 . . . was found to
be a psychiatric patient, which helped
to explain her . . . poor SFST perfor
mance” (37). There were enough HGN
clues—4, in this case—to support the
arrest decision, and since the whole idea
behind the HGN test is that is physio
logical, involuntary, and related only to
alcohol concentration (38), even if the
woman was barking mad, the officer
who decided her BAC was above 0.08
was wrong.
3. In their search for excuses for this failed
research, the authors found this one and
included it in their report: “Further,
Case 16 was a juvenile (0.069), which
rendered the difference between estimated and measured
BACs irrelevant in a zero tolerance jurisdiction; that is, it
was a correct arrest decision despite the BAC estimate” (39).
“Case 16” is addressed elsewhere in the San Diego Study
(40), where it is tabulated and the arrest decision is listed
as being a correct decision because it is “consistent with
the clues”—in this case, 6 HGN clues. By any standard, it
was a false positive, and as a matter of scientific integrity,
it is most certainly relevant.

Conclusion
The impact the field sobriety tests on the discipline of toxicology is
nonexistent. No medical or forensic toxicologists use and rely on
them; they have no significant basis in peer-reviewed literature;
and the description of the tests and the changes made to them
over the years is, with few exceptions, published exclusively for
the law enforcement and prosecutorial community. The San
Diego Study fails to alter the status quo.
There isn’t any question that police and prosecutors are

satisfied with the field sobriety tests as evidence of intoxication,
but that isn’t the issue. As a matter of science, the salient question
is why the authors of the San Diego Study feel that a series of
tests that generated false positives half the time when they were
applied to non-intoxicated subjects can be recommended as a
reliable testing protocol. At least one group of scientists formally
addressed the issue: Police surgeons in the United Kingdom
expressed considerable doubt about the reliability of the tests
(41), based on obvious factors that should have been
obvious to the developers of the tests but which
were completely ignored by them and, later, by
the authors of the Texas Update Manual.
The San Diego Study has many failings,
each of which appears verbatim or by refer
ence in the Texas SFST program’s training
materials (and ultimately in testimony in
the courts of Texas): It doesn’t represent
competent experimentation; it doesn’t pre
sent all the uncertainties associated with
the reliability estimates it generated; and
its focus on arrest and prosecution is by no
means impartial. In short, it isn’t ethical fo
rensic science, a fact that will probably be of
interest when the San Diego Study appears as
a footnote in some future science text posing
the question, “How could they have gotten
it so wrong?”
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What Happened?
How Did I Get Here?
A First-Person Narrative
by Anonymous
It slowly dawned on me that I was in jail. This was nothing new; I would go to jail many times a
week to visit my clients. What was different this time was that I was on the wrong side of the bars.
I’d been arrested! I’d been charged with a felony drug possession! What happened? How did I get
here? This is not supposed to happen to me.
These were unanswerable questions to the full-blown drug addict I had become. Before becoming
addicted, I was not so different from many of my friends. I’d gone to college and law school during
the late ’60s and early ’70s. You know the times. Peace, Love, and Drugs. Everybody was doing it,
weren’t they? It was all recreational. It was no big deal!
My life during the first ten years as a lawyer followed the progression of many of us in the
criminal defense business. I was a radical and loved to sue the government. It only took about five
years to realize that I could not make a living doing civil rights pro bono work. After that and over
the next eight years, I became a 100 percent Texas criminal defense lawyer. The gunslinger. Hard
working, hard fighting, and hard drinking. There was also that upward mobility. Getting better cases,
making more money, becoming a better lawyer. Just like my colleagues, I was climbing the ladder of
professional, social and material success.
By the mid-’80s, I was damn near the top. I had the wife, the kids, the houses, the cars, and
the boats. The American Dream was mine! The problem was that I couldn’t figure out why I was so
miserable. The harder I worked and the more I acquired, the unhappier was my life. As always, my
solution was to do more—to work more and to use more drugs. Somewhere in there, and I am not
sure actually where, alcohol and drugs stopped being recreational activities and became necessary
in my daily life. Once this threshold was crossed, the downhill slide was progressive, continuous, and
inevitable. I lived for ten years as a full-blown drug addict. I watched as everything I ever had slowly
disappeared. What hurt the most was that nothing was more important to me than the drugs and
alcohol. Losing my family, my business, and my reputation did not stop me. On and on I went, out of
control and unable to change. Despair and resignation walked with me every day of my life. I knew I
couldn’t go on the way things were, but I couldn’t imagine my life without drugs and alcohol.
I know that everybody tried to help me, and I acted like I was grateful. Things would get better for
a little while, but then continued to get worse. The cycle of rehabs and hospitals became continuous.
Now here I was on the wrong side of the bars and didn’t really care!
So, how did I change? I think what finally got to me was the inability to live without the basic
human values. To me, those values are honesty, integrity, and being of service to others. Ultimately
and finally, I could no longer go on without these basic human characteristics. I had finally become
willing to change.
With the willingness, there was a solution. That solution came to me through organizations
like Texas Lawyers Assistance Program, Texas Lawyers Concerned for Lawyers, and a 12-Step
Program, along with many other lawyers in recovery who were always willing to help. Slowly but
surely, by taking advantage of the recovery resources available to lawyers like me, I was able to
rebuild my life, my family, my practice, and, most important of all, my integrity!
Now I am one of those lawyers who help other lawyers who are like me. If any of you who have
read this see any part of yourself in this story, then you need to know that there is an answer.
There is a solution. There are many of us who were just like you, and we will help!
There are many partners, associates, family members, and friends who know someone who is
having a problem with drugs, alcohol, depression, or mental illness. You too can help. The services
of TLAP and LCL can be accessed anonymously to help a person who is close to you and in trouble.
JUST MAKE THE CALL. We will help.

By R. Kelly Pace

Texas Criminal Defense Lawyers Association

Texas Lawyers Assistance Program

A Good
Partnership

I

t is well known that alcoholism, substance abuse, depression,
and mental health issues are higher among attorneys than the
public in general. It is estimated that 15 to 18 percent of Texas
lawyers may be dealing with issues of chemical dependency and
alcoholism. With at least 75,000 lawyers in this state, that means
11,250 to 13,500 are or will be dealing with these problems at
some time in their career. Further, lawyers top the
list of incidences of depression among the various
professionals.1
Most of the public and many attorneys still
think that alcoholism, chemical dependency,
and depression are matters of weak char
acter and lack of willpower. One look at
our alcoholic, addicted, or mentally ill
clients should reveal to us this is not true.
Many criminal defense lawyers are familiar
with “recovery defenses” and the disease
concept. Many of us realize that the “war
on drugs” or the continually increasing
severity of our drug and alcohol laws is
not the solution.
Are these problems a disease, one that
strikes criminal defense lawyers more than others?
What about the “free will” and “personal choice”
arguments? Are they not the still-prevailing attitude
in our profession and in the general public?
In spite of the fact that the American Society
of Addiction Medicine is more than 50 years old, debate over
whether or not alcoholism and addiction can truly be considered
a disease continues. The same is true for issues relating to de
pression.
Here is a brief summary of what we know in neuroscience
about addiction:
1. Drugs work in the mid-brain. This is not the part of the
brain that handles morality, personality, sociology, or con
scious choice. That processing takes place in the cerebral
cortex. The mid-brain is the amoral, limbic, reflexive,
unconscious survival brain. The fight-or-flight part of the
brain. As humans, we have a bias in favor of the cortex.
We believe that the cortex should be able to overcome the
impulses of the mid-brain. Normally, that is exactly what
happens. But in addiction or alcoholism, a defect occurs
at the level of brain processing far earlier than the cerebral
cortex processing. The mid-brain becomes stronger than
the cortex.
2. While predisposing factors are important (especially ge
neric prescription), the primary cause of addiction is stress.
We all face stress, but not all of us experience it in the same

way. Lawyers, especially criminal defense lawyers, experi
ence stress at a much higher rate than the general public.
The stress that changes the mid-brain is chronic, severe,
and unmanaged. When the cerebral cortex does not resolve
the stress, the mid-brain begins to interpret it as a threat
to survival.
3. Persistent severe stress releases hormones that act on our
genes for pleasure seeking and dopamine neurotransmis
sion. People under severe stress increase their
risk-taking behavior in the search for relief. At
the same time, the brain’s ability to perceive
pleasure and reward becomes deranged. The
individual becomes unable to derive nor
mal pleasure from things that used to be
pleasurable. Addiction is a stress-induced
defect in the mid-brain’s ability to properly
perceive pleasure.
4. Drugs of abuse, whether uppers or
downers, strong or weak, legal or illegal,
have a common property: They cause the
rapid release of dopamine in the mid-brain.
If the stressed individual is exposed to this
drug-induced surge of dopamine, the midbrain will recognize a dramatic relief in the
stress and tag the drug as a survival coping
mechanism. At this point, the line is crossed—
from the normal, drug-using or drug-abusing
brain to the drug-addicted brain. The drug is no longer just
a drug. As far as the mid-brain is concerned, it is life itself.
This process of tagging the drug is unconscious, and reflex
ive, conscious cortical brain processing is not involved. The
brain believes the drug is necessary to survive.
5. Increases in stress trigger cravings—a tool the mid-brain
uses to motivate the individual to seek the drug. For nonaddicts, craving is simply an unusually strong desire. Even
though the word is the same, it is critical to remember that
craving for the addict is a constant, intrusive, involuntary
obsession that will persist until the drug is ingested and
the survival threat relieved. Craving is true suffering. The
tendency to underestimate the misery of craving is a major
reason for the failure by the legal system and healthcare
professionals to effectively intervene in addictive behavior.
Brain imaging can demonstrate the difference between the
mid-brain activity of the addict and that of the non-addict
during craving.2
Recognizing the problem and its prevalence among lawyers,
Texas Lawyers Assistance Program was established in 1989. It
has expanded from helping lawyers with addiction problems to

devising and implementing strategies to help lawyers, judges,
and law students with a range of mental health issues. Texas
Lawyers Assistance Program not only helps save the lives of
impaired lawyers; it also contributes to the protection of the
public and the continuing improvement in the integrity and
reputation of the legal profession. And because assistance to
an impaired lawyer often prevents future ethical violations, a
reduction in disciplinary actions against attorneys.
Texas Lawyers Assistance Program is staffed by three
full-time attorneys and healthcare professionals. There is
a confidential 1-800 hotline, 24 hours a day 7 days a week.
Colleagues, family members, friends, office staff, judges, and
clients of impaired lawyers may call for assistance. Hopefully,
the impaired lawyers will call themselves. The TLAP staff per
sonally speaks with those seeking help and then, utilizing a
statewide volunteer network, often assigns volunteer attorneys
to work face to face with the impaired lawyers to assist him or
her in recovery and rehabilitation. As necessary, TLAP refers the
attorney to the appropriate professional assistance in his or her
local community and may provide direction towards treatment,
if indicated. In addition, TLAP’s staff, members of the lawyers
assistance committee, and volunteer attorneys work to increase
the legal communities’ and public’s awareness of impairments
among lawyers and how help may be accessed. This is done
throughout the year via presentations at conferences, MCLE
events, local bar associations, law firms, and law schools, as well
as by articles in journals like the Voice.
TLAP receives anywhere from 250 to 300 hotline calls each
month from impaired attorneys, their family members, friends,
partners, office staff, and other attorneys, resulting in about 40
new cases each month. About 56 percent of these attorneys suffer
from substance abuse or chemical dependency. Approximately
35 to 40 percent are dealing with mental health issues, clinical
depression, stress, and other related conditions.
While referrals are received from the State Bar Disciplinary
System, TLAP will not intervene or advocate for or against any
lawyer in any disciplinary action, nor will it report any lawyer
to the disciplinary authorities for any reason.
TLAP was established under Chapter 467 of the Texas Health
and Safety Code. Pursuant to that statute, the confidentiality of
all communications with the program is absolutely protected.
Accordingly, TLAP will not disclose any information about any
impaired attorney to anyone without that attorney’s written
consent. This includes protection of the source of the referral
about any attorney from disclosure to that attorney or anyone
else.
TLAP may be contacted at any time at 1-800-343-8527. If
you know a criminal defense lawyer with this type of problem
or are one yourself, there is help and hope. Just call. The lawyer,

the profession and the public will all be better off.
Notes
1. Texas Bar Journal, February, 2001, p. 152
2. Dr. Kevin McCauley, MD @ www.addictiondoctor.com

Kelly Pace started his practice after graduating
from Southern Methodist University in 1975,
initially doing civil rights work for five years
before concentrating on criminal and family
law. Since 1984, he has exclusively practiced
criminal law. Kelly, who serves on the board of
TCDLA, is also a member of the National Association of Criminal
Defense Lawyers, Dallas Criminal Defense Lawyers Association
(president, 1992), and Smith County Criminal Defense Lawyers
Association (president, 2004).

TCDLA
Memorializes
Charles Balwin
Quinn Brackett
Peter Bright
Jack H. Bryant
Phil Burleson
Byron Chappell
Emmett Colvin
C. Anthony Friloux Jr.
Richard W. Harris
Odis Ray Hill
Weldon Holcomb
Hal Jackson
Knox Jones
Joe Keagans
George F. Luquette
David A. Nix
Rusty O’Shea
Charles Rittenberry
George Roland
Travis Shelton
Don R. Wilson Jr.

33rd Annual

Texas Criminal Trial College
March 8–13, 2009
Huntsville, Texas
Deadline January 26, 2009
Name ______________________________________________________ Address _________________________________________________
City _________________________________________ State ________ Zip _____________________ Phone __________________________
Fax ___________________________________________________ Cell Phone Number ____________________________________________
Email _________________________________________________ Bar Card # _____________________________________________________
q

I would like to attend this training and have enclosed my application, two recommendation letters (Texas or federal judiciary
and a criminal defense attorney) and $100 registration fee. Enrollment is limited to 80. You will be notified by February 9, 2009.

q

I have attended a Criminal Trial College in the past. If so, what year? ____________________________________________________

Trial Experience (participants are grouped according to experience)
Please be candid about your trial experience, and do not exaggerate.
Number of Trials:
#______ Felony Jury
#______ Misdemeanor Non-Jury

#______ Felony Non-Jury
#______ Civil Jury

#______ Misdemeanor Jury
#______ Non-Jury

Type of practice and years in practice (general description): _____________________________________________________________
____________________________________________________________________________________________________________________
Other Training or Experience:
Law school: ________________________________________________

Date graduated: _______________________________________

Other trial training courses taken: _____________________________________________________________________________________
____________________________________________________________________________________________________________________
____________________________________________________________________________________________________________________
Prosecutor:

q Yes

q No

If yes, how long, when did you leave, and what experience did you have? ___________________________________________________
______________________________________________________________________________________________________________________
______________________________________________________________________________________________________________________
Public defender:

q Yes

q

No

If yes, what office? ____________________________________________________________________________________________________
______________________________________________________________________________________________________________________
Please give any additional information you believe would be helpful in explaining your level of experience: ____________________
______________________________________________________________________________________________________________________
______________________________________________________________________________________________________________________
______________________________________________________________________________________________________________________
Why do you want to attend the College? (You may attach additional pages or other information you feel wil help us evaluate your
application.) _________________________________________________________________________________________________________________________________
_____________________________________________________________________________________________________________________________

Payment

2009

q Check (payable to TCDLA)

q Credit Card (Visa, Mastercard, Amex, or Discover)

____________________________________________________________

_______________________________________________________________

____________________________________________________________

_______________________________________________________________

Name on Card

Credit Card Number

Signature

Expiration Date

Fax: 512-469-0512 or mail to 1707 Nueces Street | Austin, TX 78701

About “Treatment”
Dr. Robert Weinberger & Dr. Scott Basinger

The movie and music stars are doing it. But what about my colleague or partner,
daughter, son, spouse, parent, employee, fellow congregant, friend, or neighbor?
Who is Treatment for? How much does it cost? How long does it last? Does it
work? What happens there? Are all treatment centers the same? How do you get
someone to rehab when she doesn’t want to go?

A

ddictive disorders cut across professions, socioeconomic
lines, age, and gender. They are our nation’s number-one
treatable healthcare problem, yet they often go unrecognized
due to strong denial or minimization, which are hallmarks of
the disease itself—and the greatest block to recovery.
For the 10–15 percent of the population afflicted with the
disease of addiction, nothing may stop its progression short
of “treatment.” Psychotherapy and counseling are great for

issues of self-esteem and self-worth, anxiety, depression, poor
coping, assertiveness or social skills, anger management, selfsabotage, marital problems, and the like. But more often than
not, “treatment” needs to be part of the healing process for the
addictions.
What is treatment? You can’t deny what you don’t under
stand. So a large part of treatment, besides being sequestered
away from your self-medicating strategy of choice, is about

education. Treatment typically involves immersion in the 12Step recovery model, with didactic lectures and attendance at
meetings like AA, usually both on and off campus. Two powerful
agents of change are peer pressure from residents who may be
further along in treatment and a staff typically weighted with
fellow addicts who “have been there” and are now in recov
ery. These veterans share their experience, strength, and hope,
along with trappings of a more healthy lifestyle. Treatment cen
ters that combine talking therapy
with the 12-Step life-management
system utilize a lot of journaling,
psychod rama, group thera py,
and ceremonies designed to help
patients let go of the past. This
type of “emotional surgery” helps
transform trauma and other iden
tified negative imprints from the
past into hope for the future.
Addictions can involve sub
stance (alcohol, drugs) or behav
ior (e.g., “process” addictions) as
sociated with sex, pornography,
overspending, eating disorders,
gambling, co-dependency, flirta
tion, overwork, anguish, and the
like. These all represent an assault
on both body and mind. The body
comes to a point at which it devel
ops a built-in allergy that will not
allow the individual to use or act
out safely anymore. The mind is
hijacked by the thought “I cannot
not do it.”
The addictions represent a
complex disorder, all rooted in an
underlying anxiety and a missed sense of connection with
others, fueled by low self-esteem and fear. The addictive sub
stance or behavior represents an attempt to cope with anxiety
and fear by finding a “medication” that relieves it, if only for a
short time. The relief is indeed only short-lived, and soon abuse
(especially when combined with a genetic predisposition) leads
to dependence and full-blown addiction. Shame and guilt set
in because of failed attempts to abstain, missed responsibilities,
and broken relationships, and these feelings lead to more “med
ication.”
The only effective cure is a spiritual one that comes with
the 12 Steps, as one learns to forgo an overactive and controlling
Self in favor of the spiritual inner-guidance system already

existing within each of us. Treatment begins the process of re
discovering our authentic Self, along with our God-given “emo
tional vertebrae,” inner resources, and strength of being.
In treatment, all the “self-medication” is removed, and fear
is faced head on with a strong support group and the presence
of a Higher Power. Using all the 12-step tools eventually leads
to the seemingly magical transformation called “recovery.” The
change from addiction to recovery is a difficult process, but
often represents the greatest ac
complishment a recovering per
son can make in his or her entire
life.
What gets high-functioning
substance abusers and compulsive
actors into treatment? The most
successful triggers are neither in
sight nor health concerns, but
more typic ally, consequences. It’s
the consequences, the multiple
crises, that usually steer the person
in the direction of treatment.
Sometimes even the conse
quences to health, job, personal
relationships, or legal standing are
not even enough to trigger en
trance into treatment. For those
cases when the problem user
refuses to go, the family or em
ployer often initiates entry into
treatment through a formal pro
cess called “Intervention,” under
the supervision of a trained Inter
ventionist. Intervention is a pre
planned, artfully and exquisitely
executed surprise meeting in which
invited loved ones, after 3–6 hours of training and arming with
vetted, written-out scripts, lovingly but decisively present their
concerns to the addict. When well-planned and professionally
orchestrated, intervention four out of five times leads the
recipient to check in for treatment.
Who exactly is treatment for? Anyone who needs it, espe
cially those “just tired of being sick and tired.” One would think
that misery, motivation, and insight would be prerequisites for
effective treatment, and they do help. Interestingly, though, re
search shows that the outcomes of treatment are no different
for those who enter it willingly versus those who start under
duress from loved ones, employers, or the legal system.
How much does treatment cost? Cost can range from

nothing to $60,000 a month! For many, daily attendance and
commitment to AA and its process accomplishes the miracle
at no cost, save some coffee and the price of a copy of the Big
Book. For others, in-patient treatment is required to provide a
safe place free of temptation and conflict that would otherwise
make recovery impossible. Good three- to five-week programs
are generally available between $21,000 and $45,000, some
local, some out of town. (The Houston-based The Right Step,
through its negotiated rate with many insurance carriers, can
prove more economical.) The intervention process generally
costs between $2,500 and $7,500.
Whatever the choice, it is, to be sure, only the beginning of
the recovery process. Addiction is a chronic relapse disorder, and
treatment must be followed by a defined, often intensive out
patient aftercare plan, one often greatly enhanced by individual
or group psychotherapy with a psychologist or professional
counselor. Like many medical disorders, addiction requires a
lifelong plan of maintenance. Motivation going into treatment
on the front end is not required, but follow-through after dis
charge really does distinguish between long-term success and
failure.
Does treatment work? One thing for certain is that all treat
ment centers work for some individuals, and no one treatment
center works for all. If treatment becomes an isolated event,
rather than the beginning of a process, abstinence almost never
lasts. However, when treatment is seen as the residential phase
of a necessarily long-term, life-changing program, when the
continuing care plan is defined and agreed to prior to discharge,
and when patients follow up with their outpatient regimen at
home, it works. As said in one of AA’s myriad of axioms or quips,
“It works if you work it,” and the key to long-term success is in
the follow-through.
Even if treatment doesn’t work in the timetable one would
hope for—as is often the case with teens and young adults—the
experience of drinking or using is never quite the same after
the residential treatment experience. Slipping, as it is referred
to, is often part of recovery (almost all diseases have incidence
of recurrence). Eventually, most teens and young adults do
seem to come around, use what they’ve learned, and get their
lives together. The aftercare program is often enhanced when
independent, long-term aftercare management services are
involved, like those offered by Houston-based Aftercare Recov
ery Monitoring Services (ARMS).
Are all treatment centers the same? No. Many of them
choose to limit their focus to the addiction itself. Other treatment
centers focus entirely on the psychological and emotional drivers
behind the addiction, with little attention given to the 12-Step
tools of recovery.

Still other programs focus on both giving clients the tools
to stay sober, using 12-Step recovery/life management skills, as
well as introducing the client to the deeper causes underneath
the need to blot out feelings with maladaptive (or ineffective and
harmful) coping behaviors. Some patients are more suited to
the hyper-focused, concrete approach, with the only early goal
being getting them to acknowledge the problem and agreeing to
work on a recovery program and take direction from a sponsor.
They may then decide to engage in the process of therapy after
they have a couple years of sobriety. Other patients are better
suited to conduct the discovery and repair work of therapy
while simultaneously learning to follow the 12-Step tools of
recovery. For a few, alcohol or the like was the cause of their life
problems, and when their addiction is managed, their problems
become manageable. For others, where an abused substance
has been the solution to their problems, they likely won’t be
content simply learning to surrender what they perceive as the
medication for all their ills.
Most of the centers accept admissions on a rolling basis as
someone graduates and a bed becomes available. Chatsworth
Pavilion in Canada offers a unique “closed group” model, where
once a 21-day session begins with the maximum of nine clients,
no one new comes in to join the current group. The upside is in
the strong bond created among the peers. The downside of the
closed model is that you have to detox, when necessary, before
you go, they don’t take emergencies, and interventions need to
be scheduled around the pre-set session start dates.
In conclusion, are treatment centers worth it? Without
question! After all, what price do we put on human dignity, saved
families, safer communities, and overall health? If the success
record was 100 percent guaranteed, treatment programs would
be worth many times their cost. Since they seem to represent the
best approach available thus far—and given that the stakes are
so high—treatment centers are indeed worth the time, effort,
and cost! Lives are saved and family systems are rebuilt.
Dr. Robert Weinberger is a clinical psychologist
and former probation officer who has specialized
in effective treatment alternatives for adolescent
mischief and adult addictive disorders for the
past 30 years. He may be reached at (713)8399500.
Dr. Scott Basinger, neuroscientist and associate
dean at the Baylor College of Medicine, is
co-founder of both Professional Intervention
Resources and Aftercare Recovery Monitoring
Services. He may be reached at (713)798-4100.

I Will Drink to That
A War Story

H

by Bill Trantham

aving been around courthouses for nearly forty
years, I think I have seen close to anything that can
happen in a courtroom, other than someone sitting in the
back of the courtroom jumping up to confess a crime, as
so often happened to Perry Mason.
Jury trials are always a subject of fascination. Cer
tainly something with twelve brains is not a scientific
study or mathematical logarithm. Things happen from
time to time that are not exactly in the flow of expected
events.
In 1978, George A. Preston, a member of this asso
ciation later, was an assistant district attorney in Denton
County. He was tasked with the prosecution of the son of
one of the local Ford dealers.
In brief, the Lewisville police executed a good
search warrant on the young man’s apartment. When
the police broke through the door, they found the young
man sitting in a recliner chair in front of a TV. The TV
was defective and would not produce a picture—only
distorted colored images. The young man, a remote
control in left hand, was changing channels, a kaleido
scope of vivid colors and shapes. In his right hand he
held a large “joint,” and a stereo blasted some rock song.
On the coffee table next to him was a bowl containing
a hundred or so hits of LSD and another with almost a
half-pound of reefer. The police dutifully arrested him
and charged him with possession of LSD and reefer.
Pictures were made, evidence bagged, and the young
man was promptly indicted.
On the day of trial, the defendant and his defense
attorney, a person who was intoxicated every day for
more than thirty-five years, appeared to answer the
indictment. The assistant district attorney suspected the
defense lawyer to be intoxicated, as was the norm.
On voir dire the prosecutor elicited the normal
responses from the normal questions, struck one or so
for cause, and sat down. The defense lawyer, on being
invited to voir dire the jury, rose and announced: “We
have no questions, your honor. They all appear qualified
to me.” He sat down.

The prosecutor gave an opening statement, relating
how the police entered the apartment, seeing the defen
dant smoking the joint and watching the TV light show,
the LSD and reefer bowls next to him. He asked for a
conviction after considering the evidence. The defense
lawyer was invited to make an opening statement. He
rose and announced, “We will reserve our opening
statement for the appropriate time, your honor.” He sat
down.
The prosecutor called the arresting officers, who
each related their stories about what they observed
the day of the arrest, and presented the evidence, duly
initialed, with every hearsay statement possible. The
same occurred with the lab witnesses. No objections
were made by the defense lawyer. When the witnesses
were passed to the defense for cross-examination, the
defense lawyer rose each time and announced, “No
questions.” He would then sit down.
On closing arguments, the prosecutor gave a
resounding plea for law enforcement, pointing out all
the evidence—which was not contested—and asked
for a guilty verdict. When the defense attorney rose, he
announced, “We just ask the jury to recall the evidence
and acquit the defendant.” He sat down again. The
prosecutor closed with a demand for a verdict of guilty
on both charges.
I happened to be in the hallway after the jury retired
to deliberate and saw the prosecutor. He was worried the
case would be overturned for incompetent counsel, as
the defense lawyer was intoxicated and made no defense
of his client. About that time the defense lawyer came
up and in a boozy voice said: “I bet you are wondering
what I am doing. I am saving it all for the punishment
phase.” He grinned and walked away.
About forty-five minutes later the jury returned a notguilty verdict. The most surprised person in the building
was the defense lawyer.
The defense lawyer died recently, but his courtroom
prowess lives on in legend.

Our ef f iciency expert has found a place
for just about everything, but we really
could use some more room . . .
TCDLEI is asking for your support
TCDLA/CDLP/TCDLEI has outgrown its current home office, so the board has
created a building fund. We’re looking for a 6,000-sq-ft professional building,
at an expected cost of $1.2 to $1.5 million. The current building will be sold,
and proceeds will be applied to the purchase of a new building.
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SUPREME COURT
Judges may not consider disparity between sentences of cocaine and crack
Moore v. United States, __U.S.__ (No. 07-10689, 10/14/2006) (Cert to 8th Circ—Rev/rem)
The issue here is whether the Eighth Circuit erred in concluding that the trial court had consid‑
ered the disparity between the sentencing guidelines differing sentences for crack cocaine possession
with intent to distribute and powdered cocaine possession with intent to distribute under 21 U.S.C.
841(a)(1) and (b)(1). The Court first decided it has jurisdiction because this case is one involving
federal law. Petitioner argues that the Supreme Court had remanded the case to the Eighth Circuit
previously to be remanded to the trial court for resentencing, and that the Eighth Circuit’s subse‑
quent finding that the trial court had considered differences between the sentences, and thus did not
need to remand to the trial court, is in conflict with its previous opinion that the trial court did not
consider them, and is unsupported by the record. The government concedes this argument. The case
is remanded to the trial court for re-sentencing

FIFTH CIRCUIT
No plain error on Doyle violation, or commitment questions; sentencing complaint waived
United States v. Fambro, 526 F.3d 836 (5th Cir. 2008)
(1) Noting arguably inconsistent opinions construing when there is an impermissible comment
on post-arrest, post-Miranda silence, in violation of Doyle v. Ohio, 426 U.S. 610 (1976), Fifth Circuit
held that at a minimum, there was no plain error under Doyle where (1) the defendant did not main‑
tain complete silence, but chose to speak on some subjects, and (2) the prosecutor’s questioning and
remarks focused more on what defendant said than on his silence.
(2) The Fifth Circuit was critical of the prosecutor’s “commitment” questions during voir dire
(i.e., hypothetical questions that ask potential jurors how they would react to facts very similar to
those that will be presented at trial); nevertheless, in the absence of any Supreme Court or federal
appellate court decision reversing a conviction on the basis of such questions, the Fifth Circuit found
that the error, if any, was not “plain” for purposes of plain-error review.
(3) Fifth Circuit noted that defendant, sentenced as an armed career criminal under the Armed
Career Criminal Act (“ACCA”), 18 U.S.C. §924(e), had at least a colorable argument that the record
did not support a finding that his 1980 burglary conviction was a qualifying predicate under the
ACCA; nevertheless, because defendant did not raise this issue in his opening brief, and rather raised
it for the first time in his reply brief, the Fifth Circuit declined to consider the issue under its pre
cedent holding that ordinarily it will not consider an issue raised for the first time in an appellant’s
reply brief; Fifth Circuit noted that it expected that whether counsel was ineffective for allowing de

fendant to be sentenced as an armed career criminal “will[ ] be
considered in a proceeding under 28 U.S.C. §2255.”
Conflict of interest was only hypothetical; improper
question was not plain error; case remanded for
resentencing
United States v. Burns, 526 F.3d 852 (5th Cir. 2008)
(1) Even though defendant’s attorney had previously rep
resented a government witness in an asset forfeiture proceed‑
ing four years before defendant’s trial, any conflict of interest
remained purely hypothetical where the representation had
been unequivocally terminated, the facts and the issues of the
previous representation had no relation to the charges brought
against defendant, the attorney had very limited contact with
the former client, and the cross-examination of the witness
was done by the affected attorney’s co-counsel; moreover, de
fendant failed to demonstrate that there was some plausible
alternative defense strategy that could have been pursued, but
was not, because of the conflict; furthermore, because defen‑
dant did not demonstrate that counsel labored under an ac‑
tual conflict, there was no error in failing to conduct a conflict
hearing under United States v. Garcia.
(2) Prosecutor’s improper question—asking a witness
whether a second witness’ veracity had been confirmed by the
results of an earlier trial in which the second witness also tes
tified—did not require reversal where the objection was sus‑
tained and, in general instructions, the jury was instructed to
disregard questions where objections were sustained and not
to speculate about what the witness might have said; moreover,
prosecutorial argument that one witness’ testimony about sec‑
ond witness’ veracity was biased was no more than a comment
on matters the defense had already put before the jury and did
not constitute plain error.
(3) Where defendant unsuccessfully requested a sentence
below the advisory Guideline range on the basis of the dispar‑
ity in the Guidelines’ treatment of cocaine base/“crack” versus
powder cocaine, defendant was, in light of the intervening Su‑
preme Court decision in Kimbrough v. United States, 128 S. Ct.
558 (2007), entitled to a remand for resentencing.
Magistrate judge had jurisdiction in assault case
United States v. Hazlewood, 526 F.3d 862 (5th Cir. 2008)
Magistrate judge did not lack jurisdiction to preside over
defendant’s trial for assault under 18 U.S.C. §111; even though
18 U.S.C. §111 includes both a misdemeanor offense (over tri‑
als of which magistrate judges may preside) and felony offenses
(over trials of which magistrate judges may not preside), the
bill of information in defendant’s case makes clear that she
was charged only with simple assault, a misdemeanor offense,
because the information did not allege any physical contact.

No mandamus when victims were not notified of
intentional ex parte 3-month delay and government ex
parte plea negotiations
In re Dean, 527 F.3d 391 (5th Cir. 2008)
In case involving criminal prosecution of BP North Amer‑
ica Inc. (“BP”) for deaths arising out of refinery explosion,
district court, in denying victims’ motion to reject plea agree‑
ment, misapplied the law and failed to accord the victims the
rights conferred by the Crime Victims’ Rights Act (“CVRA”),
18 U.S.C. §3771; particularly, the district court erred in pro
ceeding ex parte, with an intentional delay of three months be‑
fore the victims were notified; because the number of victims
here did not render notice to, or conferring with, the victims
to be impracticable, the victims should have been notified of
the ongoing plea negotiations and should have been allowed
to communicate meaningfully with the government, person‑
ally or through counsel, before a deal was struck with BP; nev‑
ertheless, the Fifth Circuit held that the extraordinary relief
of mandamus was not appropriate under the circumstances
(agreeing with the Tenth Circuit in In re Antrobus, 519 F.3d
1123, 1127 (10th Cir. 2008), but disagreeing with the Ninth
Circuit in Kenna v. United States District Court, 435 F.3d 1011,
1017 (9th Cir. 2006), and the Second Circuit in In re W. R. Huff
Asset Mgmt. Co., 409 F.3d 555, 563 (2d Cir. 2005)).
Resentencing ordered where district court violated
SORNA
United States v. Sanchez, 527 F.3d 463 (5th Cir. 2008)
In sentencing defendant for failure to register as a sex of‑
fender pursuant to the Sex Offender Registration and Notifica‑
tion Act (“SORNA”), 18 U.S.C. §2250, district court commit
ted reversible plain error by failing to consider a Guideline for
SORNA failure-to-register offenses that the Sentencing Com‑
mission had proposed but that had not yet taken effect at the
time of sentencing; because the 60-month prison sentence im‑
posed on defendant substantially exceeded the range of 21–27
months recommended by the proposed Guideline, the Fifth
Circuit vacated the sentence and remanded for resentencing.
No sentencing error where prosecutor chose to proceed
under a more severe guideline
United States v. Molina, 530 F.3d 326 (5th Cir. 2008)
Defendant’s 90-month sentence (consisting of 30 months
on a drug charge and a felon-in-possession charge and a man‑
datory consecutive 60-month term for a charge under 18 U.S.C.
924(c)) was not unreasonable simply because the Guidelines
would have dictated a sentence of 30–37 months for the same
conduct in the absence of the mandatory consecutive 924(c)
charge; electing to proceed under 924(c) was a valid exercise of
prosecutorial discretion, and, just as a defendant has no consti‑
tutional right to elect which of two applicable federal statutes
shall be the basis of his indictment and prosecution, neither is
he entitled to choose the penalty scheme under which he will

be sentenced; here, defendant did not argue any impermissible
prosecutorial vindictiveness that would allow the court to look
behind the charging decision; moreover, to the extent that de
fendant’s argument was founded on a theory that Congress
did not intend for a person convicted of both drug trafficking
and a weapons offense under 924(c) to be imprisoned longer
than 924(c)’s mandatory minimum (at least in the absence of
aggravating circumstances), that argument was refuted by the
plain language of 924(c) and the Guidelines’ application notes,
which clearly contemplate the imposition of the mandatory
consecutive sentence in addition to another sentence.
California enhanced drug offense was an aggravated
felony
United States v. Cepeda-Rios, 530 F.3d 333 (5th Cir.
2008)
Where defendant did not dispute that his previous con
viction for simple possession of a controlled substance was
valid or that it was final at the time he committed the conduct
underlying a second, possession-type offense under California
law, the second offense corresponded to recidivist possession
under 21 U.S.C. 844(a), a felony under the federal Controlled
Substances Act, and hence was an “aggravated felony” under 8
U.S.C. 1101(a)(43) and 1326 and USSG 2L1.2.
DP claim was procedurally defaulted—CCA not
unreasonable
Hughes v. Quarterman, 530 F.3d 336 (5th Cir. 2008)
District court did not err in concluding that Texas deathsentenced defendant’s Penry claim was procedurally defaulted
where the claim was raised in the state courts for the first time
on a second application for postconviction relief, which the
Texas Court of Criminal Appeals (“CCA”) dismissed as an
abuse of the writ; furthermore, in assessing whether the error
of admitting at trial a prior aggravated sexual assault convic‑
tion that was later reversed on appeal required reversal, the
CCA did not unreasonably apply harmless-error review where
the facts and circumstances of the offense underlying the sub
sequently invalidated conviction were before the jury in the
form of the testimony of the victim of that offense; finally,
the CCA did not unreasonably apply federal law in conclud‑
ing that improper prosecutorial remarks in closing argument
during the punishment phase (criticizing the defense for
cross-examining the testifying aggravated assault victim) were
harmless, especially given the trial court’s prompt curative in‑
struction.
Where cop testified from memory as to post-arrest
interview, defense introduction of transcription under
FRE 106 was not required
United States v. Garcia, 530 F.3d 348 (5th Cir. 2008)
Where an interrogating agent testified from memory as to
the substance of his post-arrest interview with defendant, the

“rule of completeness” found in Fed. R. Evid. 106 did not re‑
quire that the defense be permitted to introduce the transcript
of the tape recording of that interview; the Fifth Circuit noted,
but took no position on, the Eleventh Circuit’s “tantamount
to” gloss on Rule 106; see United States v. Pendas-Martinez,
845 F.2d 938, 943 (11th Cir. 1988) (applying Rule 106 where
a party elicits testimony that is “tantamount to the introduc‑
tion of ” the writing or recorded statement), as the Fifth Cir‑
cuit found that that standard was not satisfied in this case; nor
was the transcript admissible under the common law rule of
completeness, which, the Supreme Court has acknowledged, is
of broader scope than Rule 106; although common law rule of
completeness cases like United States v. Paquet, 484 F.2d 208,
212 (5th Cir. 1973), allows parties to present evidence explain‑
ing, varying, or contradicting a witness’ portrayal of a conver‑
sation, these cases do not provide carte blanche to do so by any
means desired; here, defendant was given ample opportunity
to explain his side of the conversation by other means offered
or suggested by the district court. (Judge Reavley filed a con
curring opinion, in which he opined that the matter of the
transcript “could have been handled better, but concluded that
‘[t]he court did allow defense counsel to make full use of the
transcript in cross-examination of the agent. . . .’”
Military sentence counted toward criminal history score
United States v. Sanchez-Cortez, 530 F.3d 357 (5th Cir.
2008)
Defendant’s military court martial conviction for being
absent without leave (“AWOL”), for which he received a 114day confinement sentence, was countable under the Guidelines’
criminal history scoring rules; because defendant received 114
days for his prior AWOL conviction, it would not qualify for
exclusion under USSG 4A1.2(c)(1) even if it were similar to
a listed offense; nor did it qualify for exclusion under USSG
4A1.2(c)(2); under the multi-factor approach announced by
the Fifth Circuit in United States v. Hardeman, 933 F.2d 278,
281 (5th Cir. 1991), defendant’s AWOL offense was not similar
to the listed offense of truancy.
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Failure to cite Brady did not waive complaint regarding
lying prosecutor
Clark v. State, __S.W.3d__ (Tex.Crim.App.No. 1454-07,
9/24/08); Reversed/remanded
CCA holds a claim that the trial court erred in denying a
motion for new trial is preserved for appellate review if the na‑
ture of the ground allegedly warranting the new trial is raised
and litigated, without objection, at some point during the

motion-for-new-trial proceedings. The constitutional claim
was that the “prosecutor deliberately deceived the trial court
during the punishment phase by allowing evidence concern‑
ing an alleged extraneous offense known by the prosecutor to
be false to remain in the presentence report, in violation of the
Fourteenth Amendment of the United States Constitution and
Article 1, Section 19, of the Texas Constitution” and in viola‑
tion of Brady. Although counsel did not specifically cite Brady,
“counsel’s complaint was obviously that the prosecutor had
violated the rules of Brady v. Maryland in looking the other
way while an extraneous offense that she knew the Appellant
had not committed was attributed to him as part of his pun
ishment hearing.” Under Rule 33.1, Appellant preserved error
on his Brady/Giglio claim. Rule 33.1 provides that to preserve
error, a complaint must be “made to the trial court by a timely
request, objection, or motion that stated the grounds for the
ruling that the complaining party sought from the trial court
with sufficient specificity to make the trial court aware of the
complaint, unless the specific grounds were apparent from the
context. Judgment is reversed and remanded so that COA may
address his complaint.
Custodial statement offered to impeach credibility did
not violate confrontation clause
Hernandez v. State, __S.W.3d__ (Tex.Crim.App. No.
1879-06, 10/15/08); Affirmed
During Appellant’s trial for capital murder, the defense
put on the testimony of two jail inmates who stated the codefendant, Leffew, had admitted responsibility for killing the
victim (Appellant’s boyfriend). The state was allowed to rebut
this evidence by having the detective read, over confrontation
objections, portions of Leffew’s statement in which she denied
her direct involvement in the murder. Leffew did not testify,
having invoked her right to remain silent. CCA holds that al‑
though the statement was made in response to police interro
gation, it was custodial under Crawford. However, it was not
hearsay because it was not offered for the truth of the matter
asserted, but as rebuttal to impeach Leffew’s credibility. CCA
thus rejects Appellant’s contention that Rule 806 is in conflict
with the principles of Crawford. Judgment is therefore af‑
firmed.
Double jeopardy violated when defendant convicted of
offense and lesser-included offense
Littrell v. State, __S.W.3d__ (Tex.Crim.App. No.
10/15/08); Reversed/remanded
CCA granted review on its own motion to determine
whether COA correctly held that convicting and punishing
Appellant for felony murder and aggravated robbery (same
victim, same date) did not violate the Fifth Amendment pro
hibition against being punished twice for the same offense.
CCA holds that Appellant’s double-jeopardy rights were vio‑
lated when the trial court authorized the jury to convict and

punish him for both the felony murder under Tex. Penal Code
§ 9.02(b)(3) (murder in course of aggravated robbery) and
aggravated-robbery, which is a lesser included offense of felony
murder under said statute. Because the aggravated-robbery
conviction carried the lesser sentence, the remedy is to set
aside the conviction and sentence for that offense while retain‑
ing the conviction and sentence for the felony murder offense.
COA had the authority to modify the trial court’s judgment to
set aside the conviction and sentence for aggravated robbery
and to affirm the trial court’s judgment as modified, and CCA
has the authority to do what COA should have done. Judg‑
ment is therefore affirmed as modified.
Appellant’s and State’s PDRs

We don’t need no unanimous verdict!
Huffman v. State, __S.W.2d__ (Tex.Crim.App. No. 153907, 10/1/08); Affirmed
Appellant was charged with failure to stop and render
aid. Without objection, the trial court charged the jury in the
disjunctive on three different ways of committing the offense.
COA agreed with Appellant that the charge deprived him of
a unanimous verdict, but held the error was not egregiously
harmful. CCA decides that charging the jury in the disjunctive
with respect to various statutory methods of committing the
offense of “failure to stop and render aid” does not result in a
violation of the constitutional requirement that the jury’s ver‑
dict be unanimous. These various statutory methods for com
mitting the offense do not constitute separate offenses, but
are merely alternate means of committing the same offense.
Consequently, the trial judge correctly charged the jury with
the different statutory methods in the disjunctive. Judgment is
affirmed.
State’s PDRs

No surprise that COA’s reversal for insufficient evidence
was erroneous
Klein v. State, __S.W.3d__ (Tex.Crim.App. No. 502-06,
10/01/08); Reversed/rem
Appellant was convicted of eight counts of sexually as
saulting his 10-year-old daughter, who recanted shortly after
she made outcry. COA reversed, holding that the evidence was
legally insufficient on six of the counts, and that on the other
two the complainant’s prior statements to police and CPS
investigators were erroneously introduced at trial. CCA dis
agrees. As to the legal sufficiency question, the state’s theory
was that Appellant had assaulted the child while her mother
was at a dance class. COA reversed because the evidence was
suffic ient only to show he had assaulted her twice during the
requisite time period. However, evidence showing “that appel‑
lant touched the complainant’s sexual organ with his fingers
and with his tongue ‘most nights’ or ‘many times’ when the
complainant’s mother was at dance class on Monday nights
is ‘specific evidence of separate’ sexual assaults that occurred

‘on at least four separate occasions’ during this six to eight
week period of time.” This is sufficient under the Jackson v.
Virginia standard. As to the prior statements, CCA says they
were offered to rebut an implied charge of recent fabrication.
Complainant testified on cross that Appellant did not sexually
abuse her and that she lied when she initially accused him of
sexually abusing her. She also testified on cross that on several
occasions she “tried to tell the prosecutors that these allega‑
tions were not true.” The trial court could reasonably have
found that this cross-examination implicitly charged that the
complainant’s direct-examination testimony that Appellant
did sexually abuse her was a recent fabrication (made dur‑
ing the trial), which obviously occurred after the complainant
made the out-of-court statements to CPS and cop. Judgment
is therefore reversed.
Hypothetically correct charge applies in parties
sufficiency analysis
Vega v. State, __S.W.3d__ (Tex.Crim.App. No. 1615-06,
10/01/08); Reversed/rem
Appellant was charged with capital murder and aggra‑
vated robbery as a party under TPC §§7.02(a)(2) and 7.02(b).
The charge contained both parties’ definitions in the abstract
portion, but only 7.02(a)(2) in the application paragraphs.
The state argued both at closing. COA reversed, holding evi‑
dence was factually insufficient to support conviction for capi‑
tal murder as a party under §7.02(a)(2). State conceded that
conviction of both offenses violated double jeopardy. COA did
not consider whether the evidence was factually sufficient un‑
der 7.02(b), which it must do under a hypothetically correct
jury charge. CCA says it is irrelevant in a sufficiency review
that the application paragraph of the charge actually given er
roneously applied only the law of parties under §7.02(a)(2).
Grissam v. State, __S.W.3d__ (Tex. Crim. App. No. 1532-07,
9/10/08). Judgment is therefore reversed and case is remanded
so that COA may apply the correct analysis, and if evidence is
held sufficient, to address Appellant’s remaining points of er‑
ror.
Self-inculpatory statements blaming another for the
crime are not statement against one’s penal interest
Walter v. State, __S.W.3d__ (Tex.Crim.App. No. 1929-06,
10/1/08); Reversed/rem
Appellant and his co-defendant Markel were charged with
killing three people during an aggravated robbery. After the
crime, Markel made several statements to his brother admit
ting to the participating in the crime, but blaming Appellant
for the killings. These statements were introduced at trial as
statements against penal interests because they implicated Ap
pellant in the capital murder. CCA disagrees and concludes
that only those statements that are directly against the speak‑
er’s penal interest (including “blame-sharing” statements) are
admissible under Tex.. Evid. 803(24). Self-exculpatory state‑

ments that shift blame to another must be excluded. The rule
requires courts to separate the dross of blame-shifting state‑
ments from the gold of self-inculpatory and blame-sharing
statements, admitting only the latter. Judgment is reversed and
case is remanded to COA for a harm analysis.
Again, appellate courts, we don’t need no jury
unanimity
Landrian v. State, __S.W.3d__ (Tex.Crim.App. No. 156107, 10/8/09); Reversed/rem
Appellant was charged with the aggravated assault of the
victim by either (1) intentionally or knowingly causing bodily
injury by using a deadly weapon, a bottle, or (2) recklessly
causing serious bodily injury by throwing a bottle in his direc‑
tion. The jury was charged in the disjunctive, and it returned a
general verdict. COA held the trial court erred because he did
not require the jury to reach a unanimous verdict on whether
Appellant intentionally or knowingly caused bodily injury
by using the bottle as a deadly weapon or whether he reck‑
lessly caused serious bodily injury by throwing the bottle in
the victim’s direction. CCA holds the trial judge did not err.
The charge required the jury to unanimously find that Appel
lant caused bodily injury to the victim. The gravamen of this
result-oriented offense is “causing bodily injury.” The jury
did not have to be unanimous on the aggravating factors of
whether it was a “serious” bodily injury or whether Appellant
used a deadly weapon. Judgment is therefore reversed.

Writ Opinion
Habeas corpus application: anybody can be a sex
offender to the parole board
Ex parte Campbell, __S.W.3d__ (Tex.Crim.App. No.
75,838, 10/15/08); Relief denied
Applicant was serving a sentence for burglary, a nonreportable offense, when he was released to mandatory super
vision. He also has prior felony convictions for indecent ex
posure and assault, neither of which was a reportable offense.
Prior to release, he was required to submit to a sex offender
evaluation. His mandatory supervision was revoked because he
was visiting his father, whose house was in a prohibited school
safety zone. Applicant argues in this writ that because he was
not convicted of an offense under Chapter 62 of the Code of
Criminal Procedure, the imposition of sex offender conditions
was erroneous. The trial court recommended that because he
had not violated conditions, he should immediately be released
back on mandatory. CCA rejects these findings, though recog‑
nizing a liberty interest in release under Colman v. Dretke, 395
F.3d 216 (5th Cir. 2004). Incredibly, CCA holds that the parole
panel was indeed authorized by statute (Chapter 508 of the
Gov’t Code) to impose sex offender conditions in general on
someone who was not serving a reportable offense, and a child

safety zone condition in particular, upon Applicant, and these
conditions were not imposed in violation of due process. The
Gov’t Code gives the Parole Board broad authority to impose
whatever conditions it sees fit. Applicant’s due process right
was not violated because he was in fact provided with notice
and an opportunity to respond. Due process requires simply
that the convicted person be given timely notice in advance of
the parole panel’s consideration of the matter, and that he be
given an opportunity to submit any information that he feels
may be relevant to the parole panel’s decision. Applicant was
given notice that he would be considered for sex offender con
ditions; he did not avail himself of the opportunity to respond.
And during the subsequent sex offender evaluation, applicant
was allowed to offer explanations with respect to his prior of‑
fenses. Applicant complains that he was not given the oppor
tunity to respond to the sex offender evaluation report. But
even in the mandatory supervision context, where CCA has
acknowledged that a liberty interest in early release exists, it
has not held that an inmate is entitled to notice of and an op‑
portunity to respond to all the bad evidence the parole panel
may have received concerning him. Applicant was given all the
due process he was entitled to, thus trial court’s findings were
erroneous, and relief is therefore denied.
Death Penalty Opinion
Brown v. State, __S.W.3d__ (Tex.Crim.App. No. 75,294,
9/24/08); Affirmed
Facts: Appellant and his two friends decided to rob a checkcashing business. A police officer responded to the clerk’s si‑
lent alarm. Appellant shot him, and his friend Joubert shot the
clerk because she had tipped off the cops. Both victims died.
The third friend, Glaspie, accepted a plea agreement and testi‑
fied against the other two in separate capital murder trials.
Rejected Issues:
1. Corroboration of accomplice witness testimony. Appellant’s
girlfriend testified that Appellant was acting strangely,
asked her for an alibi, and admitted he was at the scene of
the crime. Fact that the testimony may have been subject
to impeachment as coming from an admitted perjurer and
drug user goes to the weight of the evidence and not to
its admissibility. There was also some additional evidence
tending to connect Appellant to the crime.
2. Denial of jury shuffle. Appellant’s requests to shuffle were all
made, not only after the trial judge had begun his voir dire,
but after individual voir dire questioning of prospective
jurors had concluded, and after the trial judge had already
excused many prospective jurors for cause or by agreement.
Thus, his requests for shuffle were untimely. Alexander v.
State, 523 S.W.2d 720, 721 (Tex. Crim. App. 1975).
3. Improper state’s argument. The prosecutor, during closing
and over running objections, said that one of Appellant’s
defense attorneys had “lied. She stood up here and lied to
you. And I’m going to let you know that I’m offended and

that’s the last I’m going to talk about that because there is
no evidence from any source, none at all. And I will remem
ber it. Ladies and gentlemen, let’s go on to what we’re here
for.” CCA agrees this argument was not proper either as: (1)
summation of the evidence; (2) reasonable deduction from
the evidence; (3) answer to argument of opposing counsel;
or (4) plea for law enforcement. However, the error was
harmless beyond a reasonable doubt because Appellant’s
substantial rights were not violated. Judgment is therefore
affirmed.

PDRS Granted
Grants from 9/25/08
08-0798 Murphy, Ann Elizabeth, Appellant’s PDR from
Harris County; Capital Murder
1. In this non-death capital murder case the Appellant’s
constitutional claim that she was denied the effective assistance
of counsel and due process of law was preserved for appellate
review when the trial court refused to advise the venire that
Ms. Murphy would be sentenced without parole if convicted
of capital murder when requested by trial counsel as mandated
by Tex. Pen. Code Ann. §12.31(b) and then prohibited counsel
from doing so even though he failed to provide the court with
a particularized question on the issue pursuant to Sells v. Srate,
121 S.W.3d 748 (Tex. Crim. App. 2003).
2. Because the trial court declined to advise the Appel‑
lant’s venire that she would be sentenced to life without pa‑
role as mandated by Tex. Pen. Code Ann. §12.31(b) and then
prohibited her attorney from doing so during voir dire, Ms.
Murphy was denied the effective assistance of counsel and due
process of law on this issue during voir dire and the harm she
suffered should be assessed under Tex. R. APP. P. 44.2(a).
3. Because the purpose of Tex. Pen Code Ann. §12.31(b)
is its own clearly stated mandate that the venire in a non-death
capital murder case shall know the guilty defendant will re‑
ceive a sentence of life without parole, and review of the harm
caused by the trial court’s multiple failures to so inform the
Appellant’s jury should be conducted in light of that stated
purpose under Tex. R. App. P. 44.2(b).

Grants from 10/01/08
08-0786 Hammer, Murray, Appellant’s PDR from Wilson
County; Indecency/child
The Court of Appeals incorrectly determined an impor‑
tant issue of state and federal law by deciding that the trial
court did not abuse its discretion by excluding impeachment
evidence of complainant’s previous false allegations of sexual
assault, and such exclusion violated petitioner’s rights under
the confrontation clause of the United States Constitution.
The Court of Appeals opinion is in direct contradiction with

the First Court of Appeals in its decision in Thomas v. State,
669 S.W.2d 420 (Tex. App.—Houston [1st Dist.] 1984, pet.
ref ’d), in that the Fourth Court finds the allegations which
complainant fabricated are dissimilar to the offenses which
petitioner is charged.
08-0791 Simmons, Jimmy Lee, State Prosecuting
Attorney’s PDR from Milam County; Aggravated
Robbery
The Court of Appeals erred in analyzing the quantum of
evidence necessary to corroborate accomplice witness testi
mony under Tex. Code Crim. Proc. Ann. 38.14 as whether the
corroboration could just as rationally be equated with inno
cence as it could with guilt, rather than whether a rational
juror could find that the corroborating evidence tended to
connect the Appellant to the offense charged, as is illuminated
in the dissenting opinion. Discretionary review is warranted
because the justices disagreed on a material question of law
that was necessary to that court’s decision. See, Tex. R. App. P.
66.3(e).
08-0956 Salazar, Joe Christian, Appellant’s PDR from
Potter County; Burglary of a Building
Does a habitation inherently give notice that entry is for‑
bidden?
08-0984 Villarreal, Noel Ronaldo, Appellant’s PDR from
Tarrant County; Violation of Protective Order
1. Is the evidence legally insufficient to prove beyond a
reasonable doubt that Noel Villarreal committed an act of fam
ily violence in violation of the subject protective order when
the complained of conduct, if true, constitutes only “dating
violence” and the protective order’s definition of “family vio
lence” excludes “dating violence”?
2. Is the evidence factually insufficient to prove beyond a
reasonable doubt that Noel Villarreal committed an act of fam
ily violence in violation of the subject protective order when
the complained of conduct, if true, constitutes only “dating
violence” and the protective order’s definition of “family vio
lence” excludes “dating violence”?
3. Did the trial court err by including instructions in the
court’s charge that addressed “dating violence” and “dating re‑
lationship”?

Grant from 10/08/08
08-0587 Varkonyi, Thomas L. Appellee’s PDR from El
Paso County; Criminal Solicitation of a Child
1. The Court of Appeals erroneously concluded that the
granting of a new trial was an abuse of discretion because the
petitioner did not list sufficient grounds to support the mo‑
tion for new trial, alleging only that the motion was brought
“in the interest of justice.”

2. The Court of Appeals erroneously concluded that the
granting of a new trial was an abuse of discretion because the
trial court’s in-court, oral recollection of the jury’s misconduct
and the trial attorneys’ ineffectiveness was incompetent evi‑
dence.

Grant from 10/15/08
08-1149 Moore, Ernest Murry Jr., State’s PDR from
Harris County; Capital Murder
The First Court of Appeals erred in holding that the trial
court was required to find that the trial prosecutor engaged in
purposeful racial discrimination when she exercised a peremp
tory challenge against Carol Harris, prospective juror # 16.

COURT OF APPEALS
COA summaries are by Chris Cheatham of Cheatham &
Flach, PLLC, Dallas, Texas.
Search of defendant’s pickup truck deemed an
invalid inventory search where “the inventory list
was admittedly not performed in accordance with
the standardized procedures or the written policy
of the [particular police department], and there was
no indication that nothing else of value (besides the
contraband) was located in defendant’s pickup”; nor
did it constitute a valid search incident to arrest, as
explained below
State v. Stauder, 2008 WL 2930763 (Tex.App. No.
11-07-00376-CR—Eastland, 6/31/08)
“The State contends that the search incident to [Defen‑
dant’s] arrest should extend to include a search of the bed
of his pickup[.] [However,] Belton authorizes a search of the
passenger compartment of a vehicle, not the bed of a pickup.
Although the bed of a pickup could potentially be within an
arrestee’s immediate control and, thus, searched in compli‑
ance with Chimel (such as where the arrestee has reached into
the bed or placed an object in the bed), there was no evidence
in this case that either the items seized or the area of the bed
where the items were located was within [Defendant’s] imme‑
diate control.”
Evidence deemed insufficient to support defendant’s
conviction for aggravated sexual assault of a child,
even though victim and defendant both tested positive
for gonorrhea, because gonorrhea can be transmitted
without penetration
Steadman v. State, 2008 WL 2629651 (Tex.App. No.
10-07-00105-CR—Waco, 07/02/08)
As stated.

In DWI case, arresting officer lacked probable cause to
stop defendant based on LIDAR device (i.e., newfangled
device used to detecting speeding) because the State
failed to prove the reliability of LIDAR and “[t]he parties
have not cited and our research has not disclosed
any Texas authorities confirming the reliability or
admissibility of LIDAR technology”
Hall v. State, 2008 WL 2930588 (Tex.App. No.
10-07-00213-CR—Waco, 7/30/08)
“LIDAR technology is novel scientific evidence which may
be admissible only after its reliability has been judicially deter‑
mined in a ‘full-blown gatekeeping hearing under Kelly.’”
Conviction of defendant required reversal as a result of
erroneous charge that permitted non-unanimous verdict
for counts of agg sexual assault and indecency, where it
could not be determined as to what evidence that the
jury relied on in convicting defendant for indecency
Soto v. State, 2008 WL 2894848 (Tex.App. No.
13-06-00202-CR—Corpus Christi, 7/29/08)
As stated.
Reversible error resulted when trial court instructed
alternate juror to enter jury room and participate
in the deliberations; doing so violated defendant’s
constitutional right to 12-member jury
Trinidad v. State, 2008 WL 2916307 (Tex.App. No.
04-07-00799-CR—San Antonio, 7/30/08)
In the nearly identical case of Adams v. State (Jul 30, 2008),
the SA Court of Appeals likewise reversed defendant’s convic‑
tion.
Because plea agreement did not include a provision to
convert the plea to an open plea if defendant failed to
appear for sentencing, trial court could not impose a
sentence in excess of plea-bargained punishment, or at
least not without allowing the defendant to withdraw
his plea of guilty
Moore v. State, 2008 WL 2717186 (Tex.App. No.
2-06-125-CR—Fort Worth, 6/10/08)
As stated.
Realizing the futility of its war on drugs, government
turns its focus to an easier target—and the root of all
societal evil: vibrators
Villarreal v. State, 2008 WL 2744502 (Tex.App.
13-05-123-CR—Corpus Christi, 7/03/08)
A squad of police officers, one of whom acting in an un
dercover capacity, consumed who knows how many tax dollars
running stakeout and undercover operations of a small shop
that sells dildo-shaped vibrators; then, the prosecutor, appar‑

ently believing this to be a worthy expenditure of prosecuto‑
rial resources, pursued this case to conviction by jury, under
43.23 of the penal code (prohibiting obscene devices).
No substantial likelihood of misidentification resulted
from robbery victim’s in-field showup identification
of defendant, even though: “(1) the officer ‘had little
formal training’ on conducting ‘a single person showup’;
(2) the officer failed to videotape the showup though
he had equipment available to do so; and (3) the officer
failed to tell [victim] that the persons she was about to
view may or may not be the perpetrators . . .”
Wilson v. State, 2008 WL 2687244 (Tex.App. No.
10-07-00171-CR—Waco, 7/09/08)
As stated.
“Under Texas law, the State must give notice of
enhancement allegations, but such notice need not be
contained in the indictment.”
Wilson v. State, 2008 WL 2687244 (Tex.App. No.
10-07-00171-CR—Waco, 7/09/08)
As stated.
Evidence was sufficient to establish that defendant
was operating his vehicle while he was intoxicated so
as to support conviction for DWI, even though police
discovered defendant’s vehicle in a parking lot, not a
public roadway, under below facts
Dornbusch v. State, 2008 WL 2854658 (Tex.App. No.
2-07-297-CR—Fort Worth, 7/24/08)
“[Defendant’s] vehicle was found in the back of Applebee’s
parking lot with the headlights on, the engine running, the ra‑
dio playing loudly, and [Defendant] sitting in the driver’s seat
either asleep or passed out. Further, there was testimony indi‑
cating that the vehicle was not in park and that the only thing
keeping the vehicle from moving was the curb.”
Evidence was sufficient to establish that defendant
exercised control over narcotics so as to support
conviction for possession of controlled substance,
despite the below evidence which shows a lack of
affirmative link between the drugs and defendant
Lair v. State, 2008 WL 2611879 (Tex.App. No.
01-07-00414-CR—Houston [1st Dist.] 7/03/08)
“[T]he contraband was not in plain view; there was no
odor of contraband in the car because ecstasy has no odor;
[Defendant] had no additional contraband or drug parapher‑
nalia on his person; [Defendant] was not under the influence
of drugs at the time of his arrest; [Defendant] cooperated with
police and did not engage in conduct indicating a conscious‑
ness of guilt like furtive gestures or attempts to flee or con‑
ceal or destroy evidence; [Defendant] made no incriminating

statements; the car that [Defendant] was driving was not reg
istered to [Defendant]; [Defendant] was not armed; no one
saw [Defendant] handle the sack in which the contraband was
found; and [Defendant’s] fingerprints were not found on the
bags containing the contraband.”
Regarding whether blood-alcohol test results from a
Dimension RXL machine are reliable—a matter of first
impression in Texas courts—the 14th District COA
deems machine’s results reliable
Wooten v. State, 2008 WL 2837541 (Tex.App. No.
14-07-00129-CR—Houston [14th Dist.], 7/22/08)

Likewise unsuccessful was defendant’s challenge based on
contention that state’s experts failed to explain how the en‑
zymes used in the Dimension RXL interacted with the alcohol
in the blood sample to calculate blood-alcohol content.
Termination of defendant’s parental rights not
considered punitive for double jeopardy purposes with
regard to criminal conviction based on same conduct
Perez v. State, 2008 WL 2841673 (Tex.App. No.
14-07-00030-CR—Houston [14th Dist.], 7/24/08)
As stated.
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Memorandum
from Judge Charles Sandoval
CAUSE NO. 380-82535-03
THE STATE OF TEXAS
V.
JAMES VASILAS
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IN THE 380TH JUDICIAL
DISTRICT COURT
COLLIN COUNTY, TEXAS

MEMORANDUM
James Vasilas stands charged by indictment with making a false statement in a governmental record;
to wit, a pleading in a civil case. He has pleaded not guilty. This court had previously granted a motion
to quash. It was appealed by the State and reversed by the Court of Appeals. The case attracted some
attention and amicus briefs were filed. The decision of the Court of Appeals was affirmed by the Court of
Criminal Appeals.
The case was submitted to me on stipulated evidence and this court has the duty at this time to
determine whether Mr. Vasilas is guilty. The defendant’s act must be put in context, so a look at the
character of a pleading in a civil case is in order.
Practically every voir dire conducted by a defense lawyer in a civil case begins with the proposition
that anyone can file a lawsuit and make any allegation he wishes. Unlike a criminal case where a grand
jury has a winnowing function, in a civil case, anyone can sue anyone for anything and take it to trial.
It happens that a lot of false pleadings are filed in a lot of cases. A pleading in a lawsuit is often an
investigatory tool. The divorce lawyer, having heard the wife’s one-sided version of the facts, alleges that
the husband is an adulterer. If the husband admits it, the lawyer has been saved considerable time and the
wife considerable expense. If the husband is faithful, he has now been (practically slanderously) falsely
accused of adultery. The husband may feel that his reputation has been destroyed and he has no recourse
because the law recognizes that the good of having unfettered pleading outweighs the price paid by the
falsely accused. The husband can only assert that the wife’s shyster lawyer made a false accusation, but it
is only a pleading in a civil case, and the bar is very low for such pleadings.
It sometimes happens that A sues B, amends the pleadings several times and ends up prevailing in

a lawsuit, the grounds for which were absent in the first pleadings. The better the lawyer, the better the
pleading, and no lawyer can make a living filing lawsuits that are disproved.
The pleading in a criminal case is the indictment. It is the creation of the lawyer for the State. While
the grand jury hears the case, the twelve jurors can not judge the quality of the pleading and as a general
proposition they approve the pleading of the attorney. It sometimes happens that indictments are proved to
be false. When I was prosecuting, I prepared some indictments that going in were a little thin. If the case
developed properly, I would obtain a conviction. If it did not develop as I had hoped, I might dismiss the
case or lose it. Perhaps I should have been more timid. At any rate it seems to me that fairness requires that
the same standard for pleading should apply to civil and criminal attorneys.
The State’s attorney has governmental immunity, but the rationale for the immunity is similar to the
rationale which protects the civil lawyer. These general principles with regard to pleadings have been in
existence, I would assume, since before the founding of the nation. I would also assume this rationale
applies to legislators’ statements made in legislative chambers.
One of the arguments on appeal of this case was that sanctions in civil cases are a sufficient deterrent
to bad conduct in pleadings (a proposition with which I agree)—and even sanctions practice has gotten
completely out of hand. As I see it, if a request for sanctions is overstated, the movant loses, and can
himself perhaps be sanctioned.
I suppose it is apparent that my view of pleadings in a civil case is much more sanguine than the
appellate courts. I have the impression that if this case had been appealed to the Supreme Court of Texas
or the Supreme Court of the United States, there might have been a different result. (I’ve never been a fan
of specialized courts.)
Regardless, I am bound by the appellate court’s conclusion that filing a pleading in a civil case is now
viewed much like filing a tax return or applying for welfare and I must apply the law of the case here.
I find that Mr. Vasilas’ pleading could easily have been a mistake of law or a mistake of fact or the
result of carelessness. Accordingly, I find him not guilty. If this sort of case arises in the future, perhaps
the defendant may wish to assert that he is protected by the First Amendment, the Fifth Amendment (due
process), the Sixth Amendment (right to counsel) and the Fourteenth Amendment (equal protection). Who
knows what could happen if cert is granted?
Signed this    6th  

day of    October   ,2008.

______________________________________________
Judge Presiding
Dear Editor:
Having read the article in Texas Lawyer about the above case, I decided to add a few thoughts.
The current state of the law in Texas is that pleadings in cases are protected speech—but they are only
protected by the law from civil liability. My position is that the rationale for immunity from civil liability is
probably sufficient grounds to preclude prosecution in a criminal case.
If that is not sufficient reason, as a matter of public policy, to avoid prosecution, the courts should
determine whether the first amendment covers this sort of speech. As you can imagine, I would find that it
does.
It occurs to me that the scholars may find uninteresting the expansion of the first amendment if it does
not protect topless dancers or spies, but this how I view it. This really is my final word.
Very truly yours,
Charles F. Sandoval
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Criminal Law Seminar
at the Texas Tech University
School of Law, Lubbock

Seminars sponsored by CDLP are funded by the Court of Criminal Appeals of Texas.
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