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Rick Hagen

Growing Pains

T

President’s
Message

he team at TCDLA is stronger than it has ever been. We are financially sound with a staff
of professionals, who are dedicated and committed to the organization. Our seminars
are the best in the country. TCDLA is the finest collection of criminal defense lawyers in
America. Yet, upon entering the doors of the home office, one finds a work environment re
sembling an inherited double-wide trailer designed as temporary office space for hurricane
relief workers.
The building is properly located in downtown Austin and is a tremendous piece of
real estate for a smaller organization. TCDLA leases the building from the Texas Criminal
Defense Lawyers Educational Institute. The purpose of TCDLEI is to promote and support
the administration of justice in Texas, particularly through the continuing legal education
of criminal defense lawyers and staff. TCDLEI and TCDLA are members of the same family.
Our goals and objectives are united. TCDLEI has always been there for us.
While we are members of the same family, TCDLA and TCDLEI are two distinct entities.
TCDLA can no longer maintain our level of excellence if we continue to work in our current
building. The space is simply too small. TCDLEI has been diligent in its efforts to buy a new
building. However, the current market conditions in Austin will not allow TCDLEI to buy
a professional office building within its budget. The future well-being of TCDLA requires
an immediate relocation.
I am advocating that TCDLA lease office space from a third party to allow TCDLEI
more time to find a suitable location to house TCDLA. There is absolutely no hostility in
this decision. It is based on necessity and nothing else. I am loyal to both groups, and I am a
fully paid Super Fellow with TCDLEI. The decision to relocate, while difficult and emotional,
is designed to be temporary. TCDLEI will find us a new home and things will get back to
normal soon.
The future of both groups is bright. This year, I have three goals for TCDLA: 1) to put
the members of this association first; 2) to enhance our relationship with the State Bar; and
3) to change the way society views a criminal defense lawyer.
This year, and I hope from now on, there will be no more “President’s Retreats,”“President’s

Trips,” and “Past Presidents’ Receptions.” TCDLA is primarily
composed of solo practitioners and members of small firms
who work hard everyday representing our clients. We get our
hands dirty. We sweat to make a living. More often than we like,
there’s too much month at the end of the money.
Starting now, there will be “Membership Retreats,” “Mem
bership Trips,” and “Membership Receptions.” The annual re
treats were designed to be a type of long-range planning event
where the objectives for the upcoming year are discussed. The
annual trips are vacation oriented. The receptions are social in
nature and are held in conjunction with seminars. While the
“Presidents” events have always been open to membership, the
invitation was lost in the message the title conveyed.
The Board Meeting in December will be held in conjunction
with the 1st Annual Jolly Roger Hal Jackson Memorial Criminal
Law Seminar on December 12, 2008. After the seminar there will
be a Membership Reception at my home in Denton, followed by
a Texas Hold ’Em Poker Tournament. Coby Waddill, also from
Denton, is coordinating the poker game. The membership trip
will be in Steamboat Springs, Colorado, on February 12–16,
2009. We’ll have some CLE, and Lance Evans from Fort Worth
will be the course director.
TCDLA needs a stronger presence with the State Bar of
Texas. As criminal defense lawyers, we have separated ourselves
from the State Bar. While we must maintain our independence
and advance our own issues, it is imperative that we be active

and have our voices heard. Through involvement in the State
Bar, we can increase our presence with the Texas Board of Legal
Specialization, Pattern Jury Charges Committee, Evidentiary
Rules Committee, specialized task forces, and Grievance
Committees. Independence cannot mean isolation.
Reverend Billy Kyles told us in Memphis that movements do
not begin with movements; they begin with individuals. Chang
ing the way society views what we do can occur if each one of
us gets involved. A few years ago, filmmaker Wayne McClammy
produced a video documentary about TCDLA. The video is
being edited to 15–20 minutes in length. TCDLA troubadour
David Guinn from Lubbock is working on a speech to go along
with the video. The objective is to make the video and speech
available to members to present to civic organizations and
schools. The video and speech should be ready by January.
TCDLA is the premier collection of criminal defense law
yers in the nation. Thanks to groups like TCDLEI, we will
always be.
Fall is here, and that means college football. The seven-time
national-champion Oklahoma Sooners are rolling and ranked
No. 2 in the nation. The Baylor Bears have caught on fire with
a new coach, and the swashbuckling Red Raiders are looking
forward to a one-loss season. Elsewhere, the Longhorns are an
ticipating celebrating a third-place finish in the Big 12 South,
while the Aggies went mistake free during their bye week.

Do you have a client who is facing his very
first term in the state pen? How about
someone who is coming up for parole and
wants your help with the Parole Board? How
do post-conviction writs differ from appeals,
and how/where do you file them? What’s
the difference between expunction and nondisclosure? Find the answers to these and
other important questions in TCDLA/CDLP’s
upcoming seminar.

Seminars sponsored by CDLP are funded by the Court of Criminal Appeals of Texas.

Post-Conviction
& Administrative
Remedy

Joseph A. Martinez

TCDLA Tidings

M

s. Tiffany Martin has left TCDLA to pursue other interests. We have hired Ms. Dawn
Lynn Thornburgh as our new chief financial officer. Ms. Thornburgh comes from
Maryland via Hawaii. She has a BS from Salisbury State University. She is married to Todd,
and they have two children—Brett, age 9, and Sean, age 7. Please join me in giving Dawn a
big Texas TCDLA welcome.
TCDLA President Rick Hagen’s membership retreat was held this past August in Memphis.
The agenda included a tour of the National Civil Rights Museum built around the Lorraine
Motel, site of the assassination of the Reverend Martin Luther King Jr. Our group had the
honor of hearing a talk by the Reverend Billy Kyles, who, along with Reverends Ralph Aber
nathy and Jesse Jackson, spent the last hour with Dr. King before he was assassinated. Rev.
Kyles spoke about the civil rights movement and its significance to all Americans. He also
asked that we who came to Memphis and the Civil Rights Museum bear witness to what we
saw and felt, and that we take with us its message of justice for all.
TCDLA extends special thanks to the following course directors:

Executive
Director’s
Perspective

• David Walberg and Judge Herb Evans for the “Best of the Best: Criminal Trial” seminar
held in Austin on August 8. We had over 100 attendees. We particularly appreciate Judge
Herb Evans for his dedication to training criminal defense lawyers. This is the fourth
seminar he has put together with TCDLA and ACDLA.
• Danalynn Recer of the Gulf Regional Advocacy Center for the mitigation seminar held
in Lubbock at the Texas Tech Law School August 14–15, with over 40 attendees. The
training included not only lectures but also hands-on training in various interview
techniques.
• Danny Easterling and Grant Scheiner, both of Houston, for the “Sixth Annual Top Gun
DWI: An Accident/No Test—From Start to Finish” seminar held in Houston on August
15. Over 140 attended.
• E. G. “Gerry” Morris and Leonard Martinez, both of Austin, for the “Defending Sexual
Assault Involving Children” seminar held in Austin September 11–12. More than 145
attended.
• Prof. John Stickels for “Fighting for the Innocent: Changing the World One Case at Time”
held at Texas Wesleyan School of Law in Fort Worth September 19–21. More than 140
law school students attended this unique training.
• Kameron Johnson of Austin and Patricia Cummings of Round Rock for the Defending

Juveniles seminar held in Dallas September 25–26. We had
over 90 attendees.
• Adam Kobs, president of the San Antonio Criminal Defense
Lawyers Association, for letting TCDLA display and sell pub
lications and merchandise at SACDLA’s “How to Try a DWI
in Bexar County” seminar held on August 22. SACDLA also
sponsored five first-year memberships in TCDLA.
• Judge Kathleen Hamilton of Conroe for asking Randy Wil
son of Abilene to present a 1½-hour CLE training entitled
“Representing Indigent Clients” to 55 lawyers in the judge’s
courtroom on September 5. Each lawyer received a paper
and CD with Randy’s PowerPoint along with helpful forms.
We want to make this presentation available to any judge
or local criminal defense bar in the state. Please call or
email Joseph Martinez if you would like to schedule this
presentation.
Because of Hurricane Ike, our “Representing Mentally Im
paired Clients” seminar in Houston at the South Texas College
of Law has been rescheduled to October 27–29. Please visit the
TCDLA website to register.
TCDLA would like to offer aid to those members in Hurri
cane Ike’s path who suffered losses. Please let us know if TCDLA
can be of assistance to our brothers and sisters impacted by
this disaster.
August 31 marked the end of the fiscal year for TCDLA,
TCDLEI, and CDLP. Thanks to you, our members, we accom
plished the following in the last 12 months:
• number trained: 5,366 (2,927 at CDLP seminars, 2,439 at
TCDLA seminars)
• number of speakers: 467 (287 CDLP, 180 TCDLA)
• number of course directors: 83 (59 CDLP, 24 TCDLA)
• number of seminars: 47 (35 CDLP, 12 TCDLA)
• number of publications sold: 4,472, totaling $119,632.14
(188 TCDLEI, totaling $5,849.46)
• merchandise sold: 4,842 totaling: $52,910.69 (TCDLEI)
• number of TCDLEI scholarships awarded: 81
• capital CLE hours: 49.75, including 3.0 ethics
• total CLE hours: 491.25, including 46.25 ethics (308.25
CDLP, including 27.75 ethics; 183.0 TCDLA, including
18.5 ethics)
This coming year, TCDLA President H. F. “Rick” Hagen
has designated the “Membership Trip” to beautiful Steamboat
Springs, Colorado, February 13–16, 2009. Please join us for
skiing, CLE, and great camaraderie. See you on the slopes or in
front of a big fireplace.
Good verdicts to all.

November 20 –21, 2008

South Padre Island
Hotel: Suites at Sunchase
(956-761-7711)
Single $89, double $109

Philip Wishkaemper &
John Niland
Public defender stipends
available.
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Emmett Harris

Out on the Rio Grande

A

Editor’s
Comment

ll right, gather round all you buckaroos and buckarettes, there are things happening
out on the Rio Grande.
One of them is not so good. Apparently an earthen dam somewhere in the mountains
of Mexico has sprung a large leak. The water is draining into the Rio Grande and is causing
flooding from the Presidio area, through the Big Bend and on down to Del Rio. Hopefully
this is a passing problem and will not be catastrophic. At least Amistad Reservoir has filled
back up.
The other news from the big river is wonderful. Through the efforts of a public defender
named Joseph Cordova, TCDLA is gaining a new affiliate association. Our executive director
went to Del Rio and met with Mr. Cordova and his colleagues recently, and the establishment
of this affiliate is underway. Its first members are from Del Rio, Eagle Pass, and the surrounding
area. They include public defenders, both state and federal, and private practitioners. They
have already held their organizational meetings and have had two other CLE events. Their
interest and commitment are high. This will be geographically the largest affiliate TCDLA
has within our association. I want you to support their birth and encourage them as you
can. They will be calling on us for speakers from time to time.
Up the big river, out in El Paso, a new criminal defense lawyers group has formed—the
El Paso Criminal Defense Lawyers Association—under President Jim Darnell. We need to
support them and reach across the expanse of West Texas and be a part of their success.
These brothers and sisters of ours are congratulated, and we are fortunate to have them
as part of our family.

NACDL Presents
Its First Annual

Defending Drug
Cases Seminar
November 13–14, 2008

Doubletree Hotel
Downtown

Call Akvile Athanason, 202-872-8600
x230, with questions

Houston, Texas

Register online at www.nacdl.org

Subscription Notice
Post Office

F. R. Buck Files Jr.

Tony Soprano’s Role Models Win a Reversal on a Crawford Issue

O

n April 20, 2001, readers of the New York Times learned that federal indictments had
been returned against the New Jersey-based DeCavalcante crime family. As the article
pointed out, “The DeCavalcante crime family once held itself in such high esteem that its
members were caught on federal wiretaps two years ago boasting that they were the real-life
inspiration for the fictional wise guys on the cable television series ‘The Sopranos.’”
On June 5, 2003, the Times reported that three defendants—Stefano Vitabile, Philip
Abramo, and Giuseppe Schifilliti—had been convicted of racketeering and other charges in
connection with four murders that had occurred in 1989 and 1991.
On September 5, 2008, the Times carried the third story of the Vitabile-Abramo-Schifilliti
trilogy. The defendants, who had all received life sentences, were successful on appeal. Their
convictions were reversed. A spokesman from the U.S. Attorney’s office indicated that the
cases would be retried.
It was a panel of the United States Court of Appeals for the Second Circuit (Chief Judge
Jacobs and Calabresi and Sack, Circuit Judges) that reversed the convictions of Vitabile,
Abramo, and Schifilliti. See United States v. Riggi, et al, ___ F.3d ___, 2008 WL 4071416 (2nd
Cir. 2008). Chief Judge Jacobs authored the opinion of the Court, which reads, in part, as
follows:

Federal
Corner

[The Indictment and the Investigation of the Case]
These prosecutions arose out of a lengthy investigation into organized crime, culmi
nating in the October 2000 arrests of more than twenty persons (including Vitabile,
Abramo, and Schifilliti), and the filing of multiple indictments. The case against the
three defendants here went to trial on a nine-count superseding indictment. Counts
One and Two alleged racketeering and racketeering conspiracy under 18 U.S.C.
§1962(c) and (d). These two counts encompassed, as predicate acts, twelve substantive
allegations, some of which were then also set forth as separate offenses in Counts Three
through Nine. After a three-week trial held in Spring 2003, the jury found defendants
guilty of the first two counts (including that the government had proven ten of the
predicate acts), and, among them, five of the remaining substantive counts.
***
For the period relevant to the indictment, the Decavalcante organized crime family,

like many mob families, was led by a “boss,” aided by an
“underboss” and a “counselor” or “consigliere.” They
supervised multiple crews of hoodlums, each led by a
captain and manned by soldiers (who have been formally
inducted as members of the family) and associates (nonmembers). The family was run by an “administration”
made up of top leadership and the various captains.
Defendants are longtime members and leaders of
the Decavalcante family. Vitabile served as consigliere
for approximately 35 years; Abramo had been a captain
since the late 1980s; Schifilliti had been a captain since
1991. At all relevant times, the three defendants were
members of the family’s administration. Vitabile was
also a member of the “ruling panel,” a group formed
when a boss is imprisoned or otherwise incapacitated.
[The Government’s Evidence]
The government’s evidence at trial included testimony
from four cooperating witnesses, each of whom had
known all three defendants for decades and had run
the various rackets and served as enforcers side-by-side
with them.
***
The government also presented testimony from expert
witnesses, law enforcement officers, and family members
of some mob victims; surveillance photographs and
video; tape-recorded conversations; documentary evi
dence; and the guilty plea allocutions of eight nontestifying co-conspirators.
***
To prove the existence of the multiple conspiracies de
scribed above, the government relied, inter alia, on the
guilty pleas of co-conspirators, in the form of signed
stipulations that stated the date of the guilty plea, the
charge to which each co-conspirator pled, and the basic
relevant facts admitted in the allocution.
[The Trial Court’s Limiting Instruction]
After each allocution was read, the trial court gave a
limiting instruction that the allocution could be consid
ered only to establish that a particular racketeering enter
prise or conspiracy existed, and that it could not be used
to prove that any defendant on trial was a participant; as
to each defendant’s participation, the jury must look to
other evidence. See Tr. 1437–38, 2012, 2632–33, 2685–86.
The court repeated and elaborated on this instruction
during its final charge to the jury on the law (as set forth
in the margin).

[Why the Trial Court Committed Error]
For reasons discussed later, it is telling that none of the
acquitted counts and unproven predicate acts was re
ferred to in any of the eight plea allocutions.
***
Crawford holds that the Confrontation Clause bars “ad
mission of testimonial statements of a witness who did
not appear at trial unless he was unavailable to testify,
and the defendant had had a prior opportunity for crossexamination.” 541 U.S. at 53–54. It is thus constitutional
error to admit as substantive evidence a plea allocu
tion by a co-conspirator who does not testify at trial
“unless the co-conspirator is unavailable and there has
been a prior opportunity for cross-examination.” United
States v. McClain, 377 F.3d 219, 222 (2d Cir.2004). The
government concedes that it was error to admit at defen
dants’ trial the eight plea allocutions. Although defense
counsel objected to admission of the allocutions, they
did not do so on Confrontation Clause grounds, and so
our review is for plain error. For the reasons set forth
below, we conclude that the admission of the allocutions
was plain error, and we vacate the convictions.
[Why the Error Was Not Harmless]
Here, the plea allocutions undoubtedly prejudiced the
jury and influenced their verdicts.
***
First, prejudice arose from the sheer number of plea
allocutions admitted to prove the multiple conspiracies
in this case.
***
Second, many of the conspiracies were overlapping such
that evidence of one tended to support the existence of
another.
***
Third, the detailed content of the plea allocutions cor
responded to elements of the crimes charged against de
fendants, potentially bolstering the government’s proof
in those areas.
***
The government argues that the district court’s limiting
instructions inoculated against the error.
***
The prejudicial spillover of the plea allocutions is manifest
in the alignment of the verdicts. The jury convicted on
every substantive count supported by a plea allocution;
and where no plea allocution was offered in support of
a substantive count, the jury acquitted.

***
The government alternatively argues that because the
evidence of guilt was otherwise so overwhelming, the
error was harmless.
***
Although the government also offered physical evidence,
including photographs and video and audio tapes, as
corroboration, the government betrayed anxiety about
the persuasiveness of some of this evidence. Thus, the
government’s opening “stress[ed]” to the jury that
“[t]here is no smoking gun on those [audio] tapes as
to these three defendants” because the cooperating
witness who wore the wire was “a low-level associate”
who “simply was not in a position to record these highranking members of the family.” Tr. 41. In this context,
the jury could be expected to give even greater weight
to the plea allocutions.
This prejudicial impact was reinforced by the gov
ernment’s repeated references to the plea allocutions in
summation, attributing to them undue probative value
and significance.
***
In its main and rebuttal summations combined, the gov
ernment referred to the allocutions eight times.
***
The plea allocutions were woven throughout the sum
mation, and went beyond isolated, casual or merely
cumulative mention.
***
Nor did the government attempt to mitigate any prejudice
or reinforce the limited purpose of the evidence by re

minding the jury of the court’s instructions. Rather,
the import that the government repeatedly assigned
to the plea allocutions effectively eroded the court’s
limiting instruction and exacerbated the prejudicial
effect. . . . Given the number and content of the plea
allocutions, and the corroborative value and repeated
emphasis placed on them, the constitutional error was
not harmless.
My Conclusions
Confrontation of witnesses continues to be a hot topic in the
United States Courts of Appeal. During the past month, these
courts have considered nineteen cases with confrontation issues.
This trend will continue and some defendants will get lucky.
Riggi came out of the United States District Court for the
Southern District of New York. The trial judge was named Mu
kasey. If that sounds familiar, it is because he is now the Attorney
General of the United States.
During the trial, the defendants’ lawyers objected on hearsay
grounds rather than on denial of confrontation grounds. It is
unfortunate that these lawyers were not members of TCDLA.
The Federal Rules of Criminal Evidence took effect in July 1975.
Before that date, TCDLA put on at least one seminar having to
do with the proposed Federal Rules of Evidence. All of us who
attended learned the difference between a statute-based objec
tion (hearsay) and a constitution-based objection (denial of
right of confrontation)—and that was more than thirty-three
years ago. I continue to be proud that I am a charter member
of this association.
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Kudos
 ongratulations to Shawn Dick of Georgetown who
C
walked his client on a jury trial for a burglary of habitation case in Williamson County, of all places! The acquittal came despite:
 videotaped confession
 eyewitness ID
 defendant on probation for robbery
	Shawn played the “confession” in his opening statement,
and I’m told used a brilliant “wizard of Oz—perception
is reality” analogy to convince the jury. Great work,
Shawn!
 ongratulations to Bill White and Jon Evans, who just
C
received a life verdict in the case of Alberto Garcia,
convicted of capital murder in the killing of two cab
drivers. Jury found that client would not be a future
danger. Gerry Byington was the mitigation specialist, and
former warden Susan Perryman Evans testified on prison
classification.
 rofessor Pat Metze of the Texas Tech Law School had an
P
appellate win in Cochran County. The State got a lesser
included instruction on a lesser that did not exist. Kudos
to Chris Dennis for preserving the error and Prof. Pat for
getting the “three wise men” in Amarillo to recognize
error when they see it. Good job, guys.
 ed Hogan of Lubbock got probation from a jury on a
T
possession with intent to deliver where ADA had offered
10 to do. Good job, Ted!
In Lubbock CCL#1, Chuck Lanehart et al. had to win
one the hard way (pick a jury, cross-examine witnesses,
etc.). It was a no breath test case. Client, age 30, very
good appearance, very courteous and cooperative with
the cop. Stop was for speeding and erratic driving. Cop

wrote that client slurred his speech, but backed off after
viewing video. Cop remembered after a year and a half
that client ran over a curb and fumbled for his license
and insurance, though these observations were not noted
in his report, and were not obvious from the video. Client lost his balance a few times on the FSTs, so that was
the focus of the defense. FSTs were done on an incline,
which defense proved with photos of a carpenter’s level
on the sidewalk. Cop varied here and there from the FST
guidelines/instructions in the book, but blew off those
variations as insignificant. The NHTSA manual is very
clear that the instructions, etc., are to be followed in the
standardized manner or the test is invalid. Defense was
able to get this into evidence through the cop. It is absolutely essential to have a NHTSA manual in order to effectively cross-examine a cop on FSTs. Defense also had
two excellent sobriety witnesses (drinking buddies that
night—one a Lubbock firefighter, the other a local real
estate guy), who testified without any cross-examination
that client was not intoxicated. Twenty-minute not guilty
verdict. Chuck thanks his law clerk, J. D. Schmidt, for
assisting.
In Lubbock CCL#2, Steve Hamilton and Nicky Boatwright won a motion to suppress evidence in a DWI
case, as the jury panel was waiting for voir dire. The
issue was whether reasonable suspicion existed for the
stop. Apparently, the cop was dispatched on a domestic
violence call, and was given a description of a suspect
vehicle. The car was stopped without any reason other
than the dispatch. Congratulations to Steve and Nicky.
 ary Ann Espiritu and Chris Dorbandt of Austin got
M
a not guilty on a DWI 2nd after 3 hours and 36 minutes. Client, who admitted to drinking 2–3 beers while
mowing the grass approximately 2 hours before being
stopped, refused the SFTs, but flunked the HGN. Defense voir dired heavily on the right to refuse SFSTs and
breath test, and also on various accents sounding like
slurred speech. Cop—who pestered client to participate
in SFTs after he had repeatedly declined, and conceded
that also in the car with client were two “very obnoxious, very intoxicated females” who may have been the
source of the strong odor of alcohol—did not make a
favorable impression. Congratulations to Mary Ann and
Chris.
Congratulations to Bill Mange and Frank Bryan of Austin,
who got a not guilty in a DWI 1st, where client blew a
.120 / .119 (!). Bill says the client rejected the plea offer
because “there was no way he was ever going to enter a

plea of guilty or no contest, that he didn’t care how slim
his chances were at trial, he wanted to take his chances.”
Obviously, the defense succeeded in its strategy of establishing a disconnect between the client’s performance on
the video and the breath test.

Dispatches

fellow attorneys, share motions, or just network with fellow
TCDLA members. If you have not yet subscribed, we urge you
to start using this great new benefit today. Go to the TCDLA
website and log in. From there click the “listserve” button and
you will see how to subscribe. Or just give us a call here at the
office.
Sincerely,
TCDLA Staff

Dear Member:
Just in case you may not have heard, TCDLA has
its new listserve up and running. This listserve replaces the
e-communities, which many of you did not like because it
required you to be logged on to the website to post a message. This listserve is just like the old Yahoo, in that all you
need to do to send out a message is to type the email address
(tcdla-listserve@lists.tcdla.com) into the “to” line of your email
program and hit the send button.
Other features of this listserve include the following:
 ability to accept attachments
 security (linked to the TCDLA database so only
TCDLA members can subscribe)
 identity of sender
 searchable archives
 upload of documents to “library”
The listserve is a great way to ask questions of your

Tyler Lawson, a Princeton High School graduate, is presented
the George Roland Memorial Scholarship by Mitch Nolte,
Colin County Criminal Defense Lawyers Association president,
and Ron Danforth, treasurer. This is the ninth year the scholarship has been given by 3CDLA and the Roland family to a
Collin County senior who plans to pursue a career in law. Tyler
is a freshman at the University of Texas.
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collision Course:
When Criminal Law and
School Law Meet

F

or the past twenty years, I have assisted educational professionals in both teacher
terminations and criminal law matters. Quite often, my representation in matters
such as these occur simultaneously. When this dual representation occurs, there
are competing interests at play, both of which require the lawyer’s attention. The
school district needs to complete its investigation as quickly as possible in order to render a
decision regarding your client’s future employment, while you, as the criminal law practitioner,
want to slow things down. With this story, I hope to assist practitioners in working through
these competing interests so the client can maximize her/his ability to return to work after
the successful completion of the criminal accusation. It is also my goal to give a “crash course”
in school law. The citations herein, as well as the discussions about school board polices,
all reference the Houston Independent School District (“HISD”). It is imperative to note,
however, that each district has its own policies. In some respects, these policies are similar and
yet vastly different. Be certain you check the polices of each district before you advise your
educational professional client.1
I. Background Checks and
Criminal History
Every school district performs a background check on all ap
plicants for employment.2 This is one area where board policies
are often remarkably different. Furthermore, districts regularly
conduct background checks on current employees. School dis
tricts exclude from employment those persons with certain
criminal histories:
For the purposes of restricting employment of applicants
with a criminal history record, “conviction” is defined as
a finding of guilt or acceptance by the courts of a plea of
guilty or nolo contendere. The District shall not employ
an applicant who:
1. is a convicted felon; and/or

2. is convicted of a misdemeanor involving moral turpi
tude. “Moral turpitude” is an act of baseness, vileness,
or depravity in the private or social duties that a per
son owes another member of society in general and
that is contrary to the accepted rule of right and duty
between persons; and/or
3. is charged with a felony or misdemeanor involving
moral turpitude, until there is a final disposition of
the charge; and/or
4. is on probation for any offense (including deferred
adjudication probation) that would otherwise restrict
employment.
Persons charged with a criminal offense that was dis
missed through deferred adjudication may be considered
for employment except when the charge was for capital
murder; murder; voluntary or involuntary manslaughter;

any felony theft offense; indecency with a child; injury to
a child, elderly, or disabled individual; kidnapping; aggra
vated kidnapping; aggravated sexual assault; aggravated
assault causing serious bodily injury; sexual assault of
a child; aggravated robbery; any felony where a deadly
weapon was used or exhibited; any felony related to the
manufacture, delivery or possession of marijuana, a
controlled substance, or a dangerous drug3 (emphasis
added).
If you have a client who has a felony,
misdemeanor, deferred adjudication,
or conviction that is not listed in the
above list, your client is not necessarily
“home free.” The policy says that these
clients “may be considered”; this does
not mean your client will be hired.4
Each school district has a different
procedure for “vetting” criminal
histories. HISA, for example, has a
criminal history review committee.
This committee is comprised of a
member of the HISD police force,
an administrator (generally, a prin
cipal), a representative from the
human resources department, and
one of HISD’s in-house lawyers. The
committee reviews histories of new
applicants and existing employees if
they are charged with a crime. The
committee will “invite” the applicant
or employee to the committee to explain the circumstances of
the criminal case. They do not allow the lawyer representing
the employee to be present at this meeting. You, as the attorney,
may cite to the Constitution, the Magna Carta, and anything
else you might choose to argue. The end result will remain the
same: You, as the attorney, will not be allowed in the room.
During meetings such as this, the committee wants to hear
from employees or potential employees that they screwed up
and learned their lesson. The committee does not want to hear
that this is a case of “mistaken identity” or anything that mit
igate the accusation. When confronted with tales such as this,
the committee assumes the employee/potential employee did
not learn her/his lesson. End result: Your client will be barred
from employment. Of course, there are circumstances that
truly are the case of “mistaken identity” or the like, and you can
prove this; however, if your client took a deferred adjudication,
defenses and mitigation will result in her/him being barred from
employment with the district. You must not make the mistake

of confusing this committee with anything that even remotely
resembles a fair and just finder of facts.
Over the years, I have counseled far too many individuals
who had a criminal problem, accepted a deferred adjudication
because their lawyers told them that—upon their accepting the
deferred—the case would be “dismissed,” and that the deferred
would not cause future problems. While this statement is generally
true, it is not true when dealing with governmental entities. Ev
ery governmental entity I have dealt
with has a policy stating that a de
ferred adjudication is a conviction
for that entity’s purposes. Remember:
School districts are exempt from
petitions for nondisclosure.5 It is
career-threatening advice to tell edu
cational professionals that a deferred
adjudication will not hurt their career
or that you can seal it and that “no
one will know.”
There are times when a client
needs to take a deferred adjudica
tion—regardless of the employment
ramifi
 cations. When this occurs, you
must tell your client—up front—that
the school district will find out about
the deferred adjudication and it will
be used against her/him. Let your cli
ent make an informed decision about
her/his future.
Certain convictions require ter
mination pursuant to policy: 6
1. Any felony under Penal Code Title 5; 7
2. An offense requiring registration as a sex offender under
Code of Criminal Procedure Chapter 62; or
3. An offense under the laws of another state or federal law
that is equivalent to an offense under paragraphs 1 or 2;
and
4. At the time the offense occurred, the victim of the offense
was under 18 years of age or was enrolled in a public
school.
If you represent clients accused of any one of these crimes,
you must inform them that their careers are most likely over
before they accept a plea bargain.

Upon the Accusation
If you get hired at the onset of one of these criminal accusations,
you are fortunate in that this allows you to get control of your

client and to control as much of the flow of information as
possible. Pending the outcome of investigation, the teacher—
your client—will be suspended with pay. The time required to
complete the internal investigation varies from district to dis
trict. In HISD, for example, such an investiaton can take two to
three months; in other districts, these investigations take less
than a week. The longest investigation I have ever encountered
was five months; the shortest, about two hours.
During the investigation, the
district will request a statement
from your client. If your client re
fuses, the district will give her/him a
written directive to cooperate with
the investigation and to give a full
statement. Only you know the facts
of the case, and, thus, only you know
whether or not your client should
give a statement. If your client does
not give a statement, s/he will be
fired for failing to follow the district’s
lawful directive. In some instances,
it is better to forgo employment in
favor of freedom. In weak cases, I
go ahead and instruct my client to
give a statement. However, I will do
this only after I have had a sufficient
opportunity to conduct some inves
tigative work. Generally, if you are
prompt in hiring a private investiga
tor, you will surely know more than
the school district about your case
—and you will be able to do so in very short order. When I
have reached the conclusion that it is safe for my client to give a
statement, I always have her/him do so in writing. Occasionally,
I come across a district that wants an in-person interview. As a
general rule, I try to avoid such interviews. Quite frankly, there
is no board policy that I have ever seen that dictates the mode
by which the person has to give such a statement.
While the criminally accused has the absolute right to
remain silent, the school district—in making its employment
decision—does not have to respect this right. It goes without
saying that the teacher/defendant needs to remain silent and to
make no statement until it is absolutely essential—if then. Quite
often the teacher will make an oral or written statement to the
school district before consulting with an attorney; the state can
then use this statement against the teacher. If you are fortunate
enough to be hired on a case of this nature at the very beginning,
make sure your client remains silent until you are ready for her/
him to give a statement. When educational professionals are

forced into the position of either being fired for refusing to make
a statement or waiving their right to remain silent, there is case
law that affords some protection. Both Garrity v. New Jersey and
Spevack v. Klein hold that a statement given to a governmental
entity as a condition of employment cannot be used against that
employee in a criminal case.8 385 U.S. 493 (1967); 385 U.S. 511
(1967) If the district requests a statement, and you are willing
to allow your client to provide such statement, you must first
request that the district wait until
the criminal case is concluded before
procuring your client’s statement.9
When the district refuses a request
of this nature, you should ask that
they issue a written directive to
your client directing him to make a
statement. Once you receive this writ
ten directive, you now have the full
protection of the Garrity line of cases.
Id. When allowing your client to make
a written statement, you should make
certain that the following language is
always inserted in the statement: 10
I am making this statement pur
suant to an investigation being
conducted by the Houston Inde
pendent School District, Office of
Inspector General. The Inspec
tor General’s Office and/or my
supervisor has directed me to an
swer these questions and further,
has informed me that these statements may be turned
over to the Harris County District Attorneys office. I
am making this statement pursuant to my employment
with the Houston Independent School District and to
cooperate in their investigation so that my employment
with the district is not called into jeopardy for failing to
cooperate with the investigation.
For any and all other purposes, I hereby reserve
my constitutional right to remain silent under the
FIFTH and FOURTEENTH AMENDMENTS to the
UNITED STATES CONSTITUTION and any other
rights PRESCRIBED by law. Further, I rely specifically
upon the protection afforded me under the doctrines
set forth in Garrity vs. New Jersey, 385 U.S. 493 (1967),
and Spevack vs. Klein, 385 U.S. 511 (1967), should this
statement be used for any other purpose of whatsoever
kind or description. I do not authorize its release to any
outside agency, nor do I consent to its use by any outside

agency including, but not limited to, the Houston Police
Department or the Harris County District Attorney’s
Office.
(Insert body of statement here)
Finally, although I have fully cooperated and an
swered all issues presented in this matter to the best of
my ability as of the date of this statement, this incident
occurred approximately ______ months ago, therefore,
I hereby reserve the right to supplement and/or amend
this statement should additional facts be brought to my
attention through further investigation or subsequent re
flection on the matter, because of an honest de
fect in perception of the event(s), or the
common foibles of human memory.

resenting any teacher, at termination, who provided a written
statement and refused to give an oral one or refused to take out
the Garrity language. Id.

Upon Being Charged

When an educator is charged with a crime he has, by policy,
thirty days to report the arrest to the school district.12
Employees are required to notify the District within 30 days
should they be charged with, convicted of, granted deferred
adjudication, or enter a plea of nolo contendere to any felony
or any misdemeanor involving moral turpitude.
This notification must be made in writing
to the custodian of records in the Human
t
Resources Department. Failure to do
the conference for the
There have been times when a
so could result in termination of em
record
he
told
the
principal
school district wants an oral interview
ployment.13
as opposed to a written statement.
Moral turpitude is defined
that he did not “hit or abuse”
These districts are merely trying to
as “an act of baseness, vileness, or
any child. The principal found
catch your client saying something
depravity in the private or social
that he did not deny “striking”
inconsistent that can be used as a basis
duties that a person owes another
the child and moved for
to terminate employment. Never forget
member of society in general and
termination.
that these are school administrators you
that is contrary to the accepted rule of
are dealing with, not trained detectives or
right and duty between persons. Examples
lawyers. Some of these administrators get more
include but shall not be limited to theft, at
involved in the trap than the job. There have been times
tempted theft, swindling, forgery, indecency with a
when they found against a teacher for inconsistent statements minor, prostitution, and the like.” 14
that were not really relevant to the investigation. I once had
After twenty years of dealing with this moral turpitude
a client who was being investigated for an allegation of child policy, I am still not sure what it means. Generally speaking, it
abuse. He was alleged to have hit a child. At the conference means what the district decides it means, and if you don’t like
for the record,11 he told his the principal that he did not “hit it—too bad. If you feel this definition is unconstitutionally vague
or abuse” any child. The principal found that he did not deny and overbroad, I agree; however, neither the Commissioner
“striking” the child and, therefore, the principal moved for ter of Education nor the courts agree with us. Simply put, your
mination. It is findings such as this that have caused me to bring teacher/client has a duty to inform the school district of most
a grinding halt to any and all personal interviews.
criminal charges within thirty days of the charge being filed. In
My decision to grant or refuse the personal interview de all likelihood, following this policy will result in your client’s
pends upon the facts of each particular case, my client’s ability suspension with pay pending the outcome of the district’s inves
to communicate, and who is investigating for the school district. tigation. Likewise, following this policy could definitely lead to
As I said before, in some cases you will refuse to make any state a termination of your client’s contract with the district. Failing
ment even though you know this will—in all likelihood—cost to follow the policy could result in a termination.
your client her/his job. I analyze situations such as this in the
You will find varying degrees of support when you attempt
following manner: It is better to be free and unemployed than to to conduct an investigation. If the school administrators do not
become a prison teacher. In a very few instances, there have been like your client or if they believe your client is guilty, you will
times when a district has refused to accept my client’s written not get much—if any—support. When this occurs, you must
statement because of the Garrity language contained therein. first try to reason with the administration. If this approach fails,
Id. My response to refusals of this nature is simple: You directed you should next contact the district’s in-house counsel. For the
my client to make a statement; you do not have the authority most part, in-house lawyers are very professional people who
to dictate the content of any such statement, and we have fully understand that you are just doing your job. They should allow
complied with your directive. I am completely comfortable rep you access to the school building to take photographs and to

A

If you do not specifically ask for the disciplinary and at
do other things you deem necessary to do. It does not help in
these tense situations to throw your weight around and/or to tendance records, you may not get them. Further, if the child is
threaten the administration with subpoenas and court inter claiming an injury by your client, specifically ask for any records
vention. Instead, kill them with kindness. Offer to come to the from the school nurse. Generally, in these student records, you
building when there are no students present so as not to disrupt will find a wealth of information. Many a case has been won
the school day. Make it—as best you can—convenient for the off the information found in these files alone. In addition, you
administrators and not for yourself. If this fails, then it is time will want to specifically ask for the personnel files of any adult
complaining witness. However, herein is a secret: There are two
to throw your weight around.
More often than not, there are witnesses on the campus. personnel files which you must request. There is the personnel
Again, if the administration likes your client, they will help facili file at the administration building, and there is the principal’s
tate the interviews. If the administration refuses to help, you will file—also called the “campus file.” All the good stuff is in the
principal’s file! You must specifically ask for both,
need to contact potential witnesses when they are
or you will only get the file from the main
away from the building. If the witnesses are
personnel office.
students, the administration will most
fter
likely not facilitate the interviews on
20 years of dealing with
campus. The district is required, by
The Termination
this moral turpitude policy, I
federal law, to protect the privacy
Process
interests of all students. You cannot
am still not sure what it means.
expect them to violate the law.
When preparing a criminal case, the
Generally speaking, it means what
The Family Educational
last thing you need to worry about is
the
district
decides
it
means,
15
Rights and Privacy Act (FERPA )
a teacher’s termination hearing. How
and if you don’t like
states that a public school cannot give
ever, many school districts will not wait
it—too bad.
out personally identifiable information
for the conclusion of the criminal case
about a student without parental permis
to make their termination decision. This
sion or unless one of the exceptions described
poses a variety of problems for the practitioner.
below is met. If the administration does violate a stu
The primary problem here is that most criminal lawyers
dent’s right to privacy, the district is subject to losing federal do not know one damned thing about school law and/or the
funds. Let me clear up a few myths about FERPA. First of all, administrative process. So, here is your “crash course.” Teachers
there are no civil or criminal penalties attached to FERPA. Thus, in Texas are employed under three types of contracts: Proba
no one can be held personally liable in a court of law for failing tionary,17 Continuing,18 and Term.19 The termination process
to follow it. However, the district can terminate an employee for each of these types of contracts is found in Chapter 21 of
who violates the law. Secondly, the only sanction that FERPA the Texas Education Code.
authorizes is the loss of federal funds to the school district.
If your client is employed under a probationary contract,
However, it should be noted that since its passage in 1972, the district is not required to provide the teacher with a due pro
not one school district has ever been sanctioned for violating cess hearing for termination at the end of the contract period.
FERPA.
The district merely needs to suspend the teacher with pay and
There are exceptions to FERPA. If the court orders the then give notice of termination at the end of the contract period.
school district, or if you subpoena the school district for records, If the district gives the notice before the forty-fifth day before
the district need only notify the parent that they are in receipt of the last day of instruction, the teacher is fired with no right to
a court order or subpoena, and the district must then turn over a hearing.20 If the district misses the deadline or wishes to ter
the records to you. Furthermore, the district must give ten days’ minate sooner, the district must then fire the teacher for “good
notice to the parents before turning over that student’s records.16 cause” 21 and then proceed to a hearing. In most districts, the
A subpoena generally works; however, districts have been known probationary teacher has the right to file a grievance over a
to file motions to quash in cases such as these. In this event, you probationary termination.22
should go to the hearing with a copy of FERPA and an order for
Under a term or continuing contract, a teacher is entitled
the production of the requested items. Regardless of any FERPA to a hearing before s/he can be terminated.23 The teacher should
problems, always—ALWAYS—subpoena the student’s reco rds, receive a letter from the district’s superintendent informing her/
including, but not limited to, the disciplinary file as well as the him that the Board has accepted the recommendation to ter
attendance records of the child complaining witness.
minate the contract. From that date of receipt, the teacher has

A

fifteen (15) days to request a hearing from the Commissioner
of Education.24 The deadlines in Chapter 21 of the Education
Code are mandatory and cannot be modified or extended.25 In
other words, if you request a hearing on the sixteenth day the
teacher is fired, not only do you lose but you have absolutely
no recourse.
Beware: TEA does accept fax filings. Always send a copy of
your request for a hearing to the district. I send a copy to every
one listed on the notice letter. Upon the request for a hearing,
the Commissioner appoints a hearing officer.26 The hearing
officer is a local lawyer.27 The school district bears the cost of
the services of the hearing examiner and the court reporter.28
Your client is responsible for paying you and for any discovery
and investigation in which you choose to engage. Simply put,
neither the hearing officer nor the commissioner of education
has the authority to award attorney’s fees or costs.29
The hearing officer has sixty days from the date of the
teacher’s request for a hearing to render a decision.30 The parties,
if they agree, can request one forty-five-day extension.31 The
hearing officer does not have the authority to grant an extension
beyond the 105th day, even if both sides agree. In fact, a hearing
officer who fails to issue a decision by the 105th day “may not be
assigned by the commissioner to conduct additional hearings
for a period not to exceed one year.” 32
Discovery in a teacher termination is governed by the Texas
Education Code.33 If your client has the money, you can take
depositions.34 Depositions, interrogatories, requests for pro
duction and admissions are all subject to the discretion of the
hearing officer.35 Depositions may be a “gift” in some criminal
cases. However, it should be noted: This dog bites back, as the
district may then seek your client’s deposition.
Either at a deposition or at the termination hearing, you
may want to advise your client to assert her/his right to remain
silent.36 In a civil case, the fact that the defendant asserted the
right to remain silent can be taken as a circumstance against her/
him.37 “While in a civil case the fact finder may draw reasonable
inferences from a party’s assertion of the privilege against selfincrimination, a claim of privilege is not a substitute for relevant
evidence.” “Without more, the negative inference that the trial
court may have drawn cannot rise beyond ‘mere suspicion.’” 38
CITE??? Consequently, the inference could not be considered
as evidence at all.39
The school district’s lawyer should be willing to provide
you with the investigation results, the written statements of the
witnesses, tape-recorded statements, photos, and your client’s
personnel file (both the principal’s/campus and the main file).
Make sure you request all these records at the first prehearing
telephone conference. Also, make certain that you follow this
request with a letter. The lawyer for the district will object to

production of any statements by students due to FERPA consid
erations. In this situation, simply ask the hearing officer to order
the district to produce any such statements. Bear in mind: The
order insulates the school district from any FERPA problems.
You can get subpoenas issued by the hearing officer. If the
witness works for the district, you need only make application;
if the witness is not a district employee, you need to show “good
cause.” 40 No one I know has yet had the problem of a witness
refusing to show up with a subpoena issued by a hearing officer.
The process for enforcing these subpoenas is burdensome. Gen
erally, if the witness is a school district employee, the district
will issue that employee a directive to appear at the hearing if
you so request. My rule, however, is if witnesses do not want to
help, they are not going to help, and you should, therefore, re
lease them from your subpoena. If the witness is afraid of being
fired, they are sure to torpedo your case: Do not force witnesses
of this type to appear and testify in front of their principal if
they do not want to.
The termination hearing is a bench trial.41 The hearing
officer rules on the objections and takes the testimony. After
the evidence is taken, you are required to file proposed findings
of fact and conclusions of law. The hearing officer then issues
a decision. The decision will include proposed findings of
fact and conclusions of law and may include a proposal for
granting relief.42 If you win the hearing, your client will—in all
likelihood—keep her/his job. If you lose, it is almost impossible
to overturn the ruling.43 I have reversed a hearing officer or two;
however, such occurrences are rare.
Twenty days after the board receives the hearing officer’s
decision, the board must meet to accept, reject, or modify the de
cision.44 The board gives you fifteen minutes to argue your case.
There are appeals beyond the school board. I will not, however,
bore you with any further details about appeals of this nature.

Post Resignation or Termination
If your client decides to resign from the district or is terminated,
there are certain reporting requirements that should be noted.
The State Board for Educator Certification (SBEC) is an arm
of the Texas Education Agency. The SBEC investigates matters
affecting a teacher’s certification.45 When a teacher is convicted of
a crime or, more importantly, resigns or is fired pending an alle
gation of child abuse and other crimes, the district is required to
report these facts to SBEC.46 SBEC will then investigate and can
take action against the teacher’s certificate, up to and including
revocation of the certificate.47 SBEC is more important than any
single district because it can take away your client’s teaching
certificate. There are cases that require resignation. When these
situations arise, inform the client about SBEC and the reporting

requirements before s/he tender her/his resignation.

Conclusion
The teacher termination process can be a distraction while
you are trying to work on a criminal matter. Most of us rightly
believe the criminal law matter is more important than the em
ployment matter; however, your client may very well feel that
the termination is as important as the criminal case. While you
may feel that the termination proceeding is insignificant, it is,
after all, your client’s career as an educational professional that is
on the line. Treat your client’s position with the utmost respect.
Of course, there are cases where—no matter how seriously you
take the termination proceeding—it is not going to matter
anyway. In these situations, I counsel the teacher to resign from
the district and, instead, focus on their freedom.
Good luck and happy litigating.
Notes
1. To find the board policies go to the district’s web page. The policies are
found under the Board of Education.
2. HISD Board Policy DC (Local).
3. HISD Board Policy DC (Local).
4. Ante.
5. Tex. Gov’t Code §411.081(i)(2)
6. HISD Board Policy DF(Legal)
7. Offenses against the person.
8. The state can make derivative use of it, so be careful when drafting.
9. Don’t get your hopes up; they rarely do.
10. I stole this language from the Houston Police Patrolman’s Union. If you
do not like it you are certainly free to change it.
11. HISD term for a meeting with your supervisor.
12. Again, check the district’s policies. Some may be as short as seven
days.
13. HISD Board Policy DH (Local).
14. HISD Board Policy DH (Local).
15. 20 USC §1332g
16. Ante.
17. Tex. Educ. Code §21.101, et seq.
18. Tex. Educ. Code §21.151, et seq.
19. Tex. Educ. Code §21.201
20. Tex. Educ. Code §21.103
21. Tex. Educ. Code §21.156
22. HISD Board Policy DGBA(Local)
23. See, generally, Tex Ed Code §§21.151, et seq, and 21.201, et seq.
24. Tex Educ. Code §21.253
25. Bussey v. HISD, Docket No. 023R2903, Comm’r Educ.2003
26. Tex. Educ. Code §21.254
27. Tex. Educ. Code §21.252
28. Tex Educ. Code §21.255(e)
29. Ante.
30. Tex Educ. Code §21.257(a)
31. Tex Educ. Code §21.257(c)
32. Tex Educ. Code §21.257(e)
33. Tex. Educ. Code §21.255 (b)
34. Tex. Educ. Code §21.255

35. Tex. Educ. Code §21.255(b)
36. United States Constitution, Amendment 5; Tex. Constitution, Art. I,
Sec. 10.
37. Blake v. Dorado, 211 S. W. 3d 429 (Tex. App.—El Paso, 2006)
38. Id.
39. Id. Tex. R. Evid. 513; for a good discussion about the privilege against
self-incrimination and civil cases, see In Re Verbois, 10 S. W. 3d 825 (Tex. App.—
Waco, 2000); Ex. Parte Butler, 22 S. W. 2d 196 (Tex., 1975)
40. Tex. Educ. Code §21.255(a)(b)
41. Tex. Educ. Code §21.256
42. Tex. Educ. Code §21.257
43. Goodie v. HISD, Docket No. 002R2996, (Comm’r. Edu., 1996)
44. Tex. Educ. Code §21.258
45. 19 TAC §249, et. seq.
46. 19 TAC §249.14(d)
46. 19 TAC §249.15
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Feeling Abandoned
by Your DNA?

I

Milton Hirsch

t is hornbook law that no one has a cognizable Fourth
Amendment interest in property that has been abandoned.
This unremarkable proposition merely reflects common
experience: If I bring a magazine on the airplane with me and,
having read it, I then choose to leave it behind when I de-plane, I
can hardly complain that a subsequent police search and seizure
of that magazine infracts my rights.
Of course, even a doctrine this simple has its filigrees.
Abandonment requires intent to abandon. If, meaning to take
the magazine with me, I inadvertently permit it to slip out of
my briefcase, I have not abandoned it (because I had no intent
to abandon) and could, at least in theory, still attempt to assert
an interest in it.
The foregoing two paragraphs provide an exegesis on the
law of abandonment sufficient for most purposes. But as it does
in so many other contexts, the forensic use of DNA science poses
problems in this area of the law that hornbook solutions will
not readily resolve.

People v. Padilla, 2002 Cal. App. Unpub. LEXIS 10371 (Cal. App.
2002) involved the rape of a young woman identified only as
“Yvette R.” The rape was perpetrated “by an unknown assailant”
(id. at 2), as to whom Yvette could provide no description at
all. But seminal fluid was recovered from her vaginal canal, im
pounded by the local police, and DNA-profiled. Id.
The police, however, had no one against whom to test that
DNA profile. A year went by before Yvette’s sister, Grace, first
began to suspect her own live-in boyfriend, defendant Padilla,
of the rape. Id. at 3. When next she had sex with him, Grace
“collected [Padilla’s] semen by wiping herself with a washcloth.
. . . [S]he gave the [lead] detective a plastic baggie containing
the washcloth.” Id. at 3–4. The ensuing DNA match led to Pa
dilla’s conviction. On appeal, he argued that the “seizure” of his
sperm by Grace on behalf of the police was a Fourth Amend
ment violation.1
But Padilla, said the court, had no assertable Fourth Amend
ment interest here because “he took no steps consistent with
an intent to keep his semen private. He simply ejaculated into
Grace, his girlfriend, without using a condom.”

He did not attempt to direct Grace on how to dispose of
his semen, nor did he express any further interest into
[sic] what was happening. [Padilla’s] actions, once he
ejaculated into Grace, were consistent with abandonment
of his semen. Additionally, once he ejaculated into Grace,
he basically lost all possessory interest in the semen as
well as the ability to control it.
Id. at 8. With the greatest respect to the court, the foregoing
analysis has little to recommend it other than a certain (no
doubt unintentional) sophomoric humor.
Apparently Padilla had a protected Fourth Amendment
interest in his semen as long as it remained in his body; once
his semen ventured out into the world, however, Padilla could
preserve his expectation of privacy in it only if he “took . . . steps
consistent with an intent” to do so. Such steps would consist of
his “using a condom,” his “direct[ing] Grace on how to dispose
of his semen,” and his “expressing . . . further interest” in where
his semen went and what became of it.
Is this intended to be taken seriously? If Padilla had
worn a condom, and if it were entirely efficacious, he would
have discharged no sperm for Grace to recover, the crime lab
would have had nothing to analyze, and the issue of standing
would never have come up. (What Padilla would then have
to do to dispose of the soiled condom in such a way as to
announce and give effect to his expectation of privacy in his
used sperm is something that—mercifully—the court never
considered.) Alternatively, Padilla could have protected his
Fourth Amendment rights by “expressing further interest” in
his emancipated sperm by “direct[ing] Grace on how to dispose
of ” it. What directions, precisely, should he have given her?
None, apparently, that would have made any difference;
because two sentences on in its opinion, the court takes the view
that “once [Padilla] ejaculated into Grace, he basically lost all
possessory interest in the semen as well as the ability to control
it.” Evidently Padilla’s only hope was to oblige Grace to sign a
pre-coital contract covenanting that he was merely granting
her a one-time license for the use of his sperm, and wanted all
of it back afterward.
The silliness of the foregoing underscores the silliness of
the premises upon which the court’s opinion is based: that
“[s]imply because DNA is involved does not change the Fourth
Amendment analysis,” and that Padilla’s “actions” in “ejacu
lat[ing] into Grace were consistent with abandonment of his
semen.” Neither premise bears more than superficial scrutiny.
Consider the second of those premises: the court’s claim
that sexual intercourse is always a Fourth Amendment event—
i.e., that every time a man experiences a climax he abandons,
for all Fourth Amendment purposes, both the semen that issues

from him and any expectation of privacy as to the information
that modern science can derive from that semen. It matters not,
in the Padilla court’s view, that the act of love took place behind
closed doors in the dark of night in decent privacy. It matters
not that Grace was Padilla’s longtime live-in girlfriend; indeed
it would not have mattered if she were his lawfully wedded
wife. Whether Grace and Padilla are practicing Catholics who
consider the use of condoms a mortal sin is beside the point.
Whether Padilla has ever heard of DNA is beside the point. In
the court’s view, ejaculation equals abandonment, in the very
sense that my decision to leave my magazine on the airplane
constitutes abandonment.
Thus the court’s other premise—that the Fourth Amend
ment analysis remains the same when we move from the sort
of property traditionally capable of being abandoned (such as
my magazine) to the genetic code decipherable from human
cells—is at best an oversimplification. Abandonment, for Fourth
Amendment purposes, must be intentional; that is to say, it
must be voluntary and purposeful, not coerced or accidental,
and must be undertaken with a general understanding of the
consequences. I may choose to leave my magazine behind or I
may, with no real inconvenience, take it with me. No adverse
consequences attend my taking it with me; and if I fear that some
consequences attend my leaving it behind (say, the magazine
was mailed to me, and I don’t want the next airline passenger
seeing the mailing label with my name and address), those con
sequences are usually remediable (I tear the label off).
Bring DNA into the picture and the foregoing traditional
analysis is a poor fit. What, according to the Padilla court, did
Padilla intend to abandon when he had sex with his girlfriend?
His sperm? His DNA? The library of information that can be
derived from that DNA? If abandonment must be intentional,
must be uncoerced, must be undertaken with a general appre
ciation of the consequences, the answer is this: nothing. He
never intended to abandon anything. He intended to have sex.

The problem appears in a more vexing form in Commonwealth
v. Cabral, 866 N.E.2d 429 (Mass. App. 2007). Cabral was
suspected of impregnating a woman described in the opinion
as “mentally challenged” (i.e., incompetent to give consent to
sex and incapable of describing or identifying the man who had
sex with her). Id. at 430. An off-duty police officer shadowed
Cabral and, when Cabral spat on the sidewalk, retrieved the
saliva and sent it for DNA testing. Id. It was enough to convict
Cabral of rape.
For Fourth Amendment purposes, the distinction between
Cabral’s conduct and Padilla’s is subtle but meaningful. Padilla’s

relevant intent was to have sex; the eloignment of his semen was
merely a necessary incident thereto. But for Cabral, the jetti
soning of his saliva was not merely concomitant to something
else; it was precisely what he intended to do. He set about
abandoning his spit, and he did so. “[W]hen he expectorated
on a public street and did not retrieve the fluid, he voluntarily
abandoned” the expectation of privacy that he had in his saliva
as long as it remained in his mouth. Id. at 433. “Thus, where the
defendant here voluntarily abandoned his saliva onto a public
street, the investigator . . . did not infringe on any reasonable
expectation of privacy when he recovered the spittle from the
street.” Id. at 434.
In this respect, Cabral is an easier case than Padilla—in this
respect, but not in all respects. Again, the nature of DNA and
of DNA testing makes this abandonment different from tradi
tional conceptions of abandonment. Cabral, unlike Padilla, truly
intended to abandon his bodily fluid: The man who expectorates
on the public thoroughfare knows that he’s giving up his spit.
Does he know that he’s giving up his personal history and all
its intimate details?
And does it matter whether he knows? The counterargument,
of course, is that the spitter takes the consequences of having
spat. His act of expectoration, even if not fully informed as to its
potential forensic consequences, was entirely voluntary, and he
cannot complain of unintended consequences. To permit him
to do so leads to absurd results: Must the police give a variant
on Miranda warnings (“Your saliva may be retrieved, subjected
to DNA analysis, and the ensuing results used against you”) to
any wayfarer in the process of clearing his throat?

But the hard-and-fast rule of Cabral, and of traditional aban
donment jurisprudence—part with something, anything, and
you’ve lost all Fourth Amendment standing as to that some
thing, permanently and for all purposes—may lead to results
just as unpalatable. Cabral spat. What if he had sneezed? Spitting
is voluntary and sneezing reflexive; one way or another we part
with cell tissue bearing our DNA all the time. According to at
least one distinguished federal court, “No one would claim that
the collection of skin flaked off by the body would constitute
a search—even though such would contain DNA.” Nicholas v.
Goord, 2004 U.S. Dist. LEXIS 11708, 6 at n.4 (S.D.N.Y. 2004)
(Kevin Thomas Duffy, J.)
This kind of “abandonment” isn’t voluntary; it isn’t even
preventable. My hair will continue to fall out on an all-tooregular basis for the rest of my life, and there’s not a thing I
can do about it (I’ve tried). If, after I leave the airplane seat in
which I read my magazine, a law enforcement agent recovers

strands of my hair from the seat’s headrest, he will be free to
make full forensic use of them. They carry my DNA and all that
my DNA can tell him. I have no standing to object, no Fourth
Amendment interest to assert.
But surely this is not “abandonment”—is it? And if it is,
must I spend the rest of my life scooping up any hair, dry skin,
or other little bits and pieces that I’ve left behind in life?
The sad truth of the matter is that traditional Fourth
Amendment notions of search, seizure, expectation of privacy,
abandonment, and the like collapse entirely in the post-DNAtesting world. We need never abandon our semen, our saliva,
our skin, or hair; our cell tissue will abandon us, does abandon
us, and it takes our DNA with it when it goes. And when our cell
tissue abandons us—when we shed hair, skin, body fluids—we
lose, under present legal norms, all cognizable interest in that
cell tissue. We are powerless to object to its seizure or its analysis.
DNA, like Hamlet’s description of murder, “though it have no
tongue, will speak with most miraculous organ.” It will lay bear
our most intimate secrets. It is a nonpareil informant, and one
which we cannot by any means silence.
Note
1. The court assumed arguendo that Grace was acting as a de facto agent or
deputy of the police, and was thus constrained by the Fourth Amendment. Much
later in its opinion, however, the court concluded that Grace was a private actor.
If that was the court’s view, should it not have said so at the outset of its opinion
and pretermitted a lengthy Fourth Amendment discussion—a discussion that
must, in view of the court’s conclusion that Grace was indeed a private actor,
constitute nothing more than dicta?
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by Judge Larry Standley

o one has a monopoly on Judge Kegans “War Stories.”
Anyone who merely passed through the 230th at just
the right time garnered enough stories to last a lifetime.
Being the only prosecutor in Harris County to hold what
some colleagues felt to be the dubious honor of serving
as the nos. 3, 2, and lead prosecutor in the 230th, I re
ceived, needless to say, a wealth of courtroom tutelage
and heat from Her Honor during my draft period. In fact,
my educational experience in Judge Kegans’ court began
without delay as I began my first morning as a brandnew no. 3 felony prosecutor assigned to the 230th. It is

this very fretful, frightful, dark comedic day that I shall
now share with you all.
It was 8:45 a.m. on a day in June 1987. Outside the
old criminal courthouse it was hot. About an hour later
inside the 230th on the fifth floor of this same building,
it would get even hotter—very, very quickly. As many
will recall from the old structure there were no metal
detectors and the stairs were ablaze with the stampeding
sound of footwear, from all walks of life, making their
way shoulder to shoulder up and down the building’s
innards. For those having the time to wait for an elevator,

there was the added luxury of a nice elderly lady who
pushed a lever to pilot these antique boxes. I shall never
forget the smells in the confines of this closed space:
burnt tobacco; eggs, bacon, and fresh-brewed coffee
from the basement coffee shop; perfume, cologne, and
body odor from the chain of inmates in tan jumpsuits
who had left the same place mere hours earlier.
It was on such a day that I first reported for duty
in Judge Kegans’ court. My chief was picking a capital
murder jury on another floor, and the no. 2 was simply
M.I.A. So there I stood—alone, daydreaming. After
laying out all the State’s files on the courtroom table, I
found my mind drifting off, as I admired the opulence
of the felony courtroom as compared to the smaller
misdemeanor ones I was more familiar with. One by
one I noted all the old painted portraits of dead judges
hanging high up on the walls. Then the post docket call
“stock market” bell rang and the rush was on. From all
sides I was completely surrounded and overwhelmed by
harried lawyers shoving yellow files at me and wanting
to talk.
Whatever they were trying to communicate to me
ethereally faded out and upwards toward the dead
judges’ faces. Like the adult voices heard by Charlie
Brown in a Peanuts cartoon short-reel movie, all words
became one continuous muffled stream of noise.
Needless to say, my day was not going very well, but
this mattered not. As Judge Kegans had already become
famous for saying in the past, I would soon realize:
If I wanted sympathy from her, I should look in the
dictionary between shit and syphilis!
Through all the commotion, an abrupt, stern,
gravelly voice summoned me to the bench:
The Court: Mis-s-ter-r-r Stand-Ley! Approach the
bench!
Me: Yes, Your Honor?
The Court: Where is your court reporter for this
examining trial?
Me: My court reporter? Can’t I just use yours?
The Court: You obviously don’t know my rules
regarding examining trials—do you?
Being totally frustrated at having to carry a court reporter
in my back pocket, I turned my back on the Court,
walked a few feet away, and ran the fingers of my right
hand through my hair, sighing loudly. Unexpectedly, in
a nanosecond, I heard and felt the heat and thunder of
what sounded like a mortar exploding at my back:
The Court: DON’T you turn your back on me while
I’m talking to you, mister-r!
Me: Yes, Your Honor, yes, but, but . . . I . . . but,
but . . .
Ignoring the “shrapnel” lodged in my back, I ever so
cautiously turned around, feeling the cross-hairs of a
howitzer centering square on my forehead:

The Court: Do you want to be on my shit list!?
Pregnant pause here, with me thinking: Aw, to hell with
it! This is what the office gets for leaving me here alone.
So I cautiously return fire:
Me: How can that be, Judge . . . ? (gulp) It’s too long
already!
Okay, there. I said it! In a masochistic, suicidal sort
of way I felt good. But I was also keenly aware of the
heavy price to be paid. Maybe I could claim insanity
or Tourette’s. Maybe one of my newfound dead-judge
buddies hanging high above my head would change
places with me?
Not a chance. Even they refused to budge, and were
in fact at this very moment looking the other way. Traitors
you all!
Once Judge Kegans began to respond to my tart
retort, all things quickly switched to slow motion in my
mind’s eye. Her Honor’s right hand grabbed the rim of
her neck-chained glasses, dropping them firmly down to
her chest, and then her index finger shot up and pointed
to the back door of the courtroom. The instant sound
came back to my ears, I clearly hear her screaming:
The Court: O-u-t! O-u-t! Out of my courtroom and
in my chambers right this minute!
The entire universe flooded the back hall leading to her
chambers, and like a giant wave pushed me into that
great room. For the first time in my life, I actually felt
levitated, unusually warm. As I tried to close her door so
she could “counsel” me in private, her foot shot forward
and she spouted at me:
The Court: Let go of that door! That’s my door!
Me: Yes, Your Honor.
The Court: Now let’s get one thing straight, miss-ter-r. You can sass talk me all you want back
here, but don’t you ever sass talk me in that
courtroom. Do you understand me?
Me: Yes, Your Honor.
Later that same morning, after the smoke had settled
and body parts were removed from the courtroom, I
observed the judge sitting on high doing her trademark
“doodling” on paper. I decided to again engage her in
some “spirited” conversation:
Me: Your Honor?
The Court (not looking up): Yes, sir!?
Me: May I approach the bench?
The Court (slowly looking up at me): IF you know
how to properly conduct yourself!
Me (at the bench): Judge? I was just wondering if
earlier this morning, it would have made any
difference if I told you that you look cute when

you get mad?
The Court (slowly grinning): Standley! You’re
incorrigible.
From this moment on, within reason, I could do no
wrong in Judge Kegans’ eyes. After many of my trials she
would invite me into her chambers for positive post-trial
evaluations she titled: “Larry’s Continuing Education on
Cross, or Direct, etc.” She would write these notes on a
yellow legal pad, and after orally covering them with me,
she’d tear them out and hand them to me to keep. I still
have them and have included some of them at the end of
this piece for all to enjoy.
In closing, a few personal thoughts: I was a young,
inexperienced felony prosecutor ready to “kick ass and
take names,” and Her Honor tempered my zeal. I never
ceased to seek justice, but leavened it with compassion
for both sides when appropriate. I also became more
open minded in listening to defense attorneys as they
explained what their clients told them happened,
from their point of view. I learned that no matter what
clothes a witness wears, it’s how they testify that is the
gold standard, and, yes, the State’s witnesses can and

sometimes do lie. I learned that too many times an
offense report on paper becomes a defense report in
trial.
She was my courthouse drill sergeant, toughening
me up to be a more confident prosecutor. And as a
judge, I’ve drawn from her philosophy that lawyers
just want to be given an even playing field for trying
their cases. And for God’s sake, don’t play tennis with
objections: Rule and run. Though at times Her Honor’s
rulings may not have been right, during trial she was
never wrong. And about compassion? I draw from it
every day.

Judge Standley graduated from South
Texas College of Law in 1984. From
1984–1998 Standley served as an ADA
in Harris County. In 1998 Standley
was elected judge of Harris County
Criminal Court at Law No. 6. He served
as a prosecutor for nearly three years in
Judge Kegans’ court.

Judge Kegans’ continuing education
of Larry on cross don’ts
1. D
 on’t give choices (to hostile witnesses) till you hit one the witness likes. Make
them tell you!
2. Watch long pauses!!
3. You can lead someone who is not your witness. You can now/cannot lead your own
witness under any/many circumstances!
4. Don’t repeat testimony that hurts you!
5. It’s not against the rules to turn a witness loose!
6. Never, never say “Is it your testimony that ______?” Make them tell you if it’s a
hostile witness—and you want to get them mixed up!
7. Never ask convoluted questions that even you don’t know what you asked.
8. Never give a witness reason for being wrong (unless they are a witness you want
to help)—i.e., “I know it was six months ago. I may not remember myself.”
9. Never violate rule #1 question, the answer to which you don’t already know.
10. On direct, let the witness testify when at all possible—i.e.: with expert witness
let them say what and why—don’t you testify and ask them “Is that right?” It is
much more effective if they do it.
11. Talk to your expert ahead of time so you will know what they can and will
testify to. Don’t ask the surgeon regarding testimony you need from an
anesthesiologist. Also, know what they heard before you put them on. They may
tell you something you don’t want to hear.
12. When you stall, you piss the judge off for sure, and you take the chance of
pissing off the jury—particularly when the evidence you want to get in is not
admissible (and you have already concluded that it is) and the evidence you do
get in is not relevant.

Our ef f iciency expert has found a place
for just about everything, but we really
could use some more room . . .
TCDLEI is asking for your support
TCDLA/CDLP/TCDLEI has outgrown its current home office, so the board has
created a building fund. We’re looking for a 6,000-sq-ft professional building,
at an expected cost of $1.2 to $1.5 million. The current building will be sold,
and proceeds will be applied to the purchase of a new building.

All donations are 100% tax-deductible!
Complete form to contribute:
Mail to 1707 Nueces St. | Austin, Texas 78701 or fax to (512)469-9107
Name ______________________________________ Bar number _____________________________
Phone number _______________________________ Amount $_______________________________
 Check    Credit card
Card number __________________________________________ Expiration date _________________
Signature _____________________________________________

to serve on the TCDLA board

TCDLA Officers
President
H. F. “Rick” Hagen

2nd Vice President
Keith Hampton

President-Elect
Stan Schneider

Treasurer
Lydia Clay-Jackson

1st Vice President
Bill Harris

Secretary
Bobby Mims

2008–09 Nominations Committee
District 1
Mary Stillinger

District 8
Kerri Anderson-Donica

District 2
Tom Hirsch

District 9
Sam Bassett

District 3
Mark Snodgrass

District 10
Sam Lock

District 4
John Young

District 12
Constance Luedicke

District 5
Reagan Wynn

District 13
James Makin

District 6
Susan Anderson

District 14
Nicole DeBorde

District 7
David Moore

APPLICATION FOR MEMBERSHIP TO BOARD OF DIRECTORS
Date: _________Name: _______________________ Date of birth:___________Business address:________________________City: _____________
State: _________ Zip:______________Business phone: ______________Office fax:_____________________Business e-mail: __________________
College Attended: ________________________________________
To: ____________From:____________ Degree: ____________________
Law School Attended: ____________________________________
To: ____________From:____________ Degree: ____________________
What percentage of your practice is devoted to Criminal Law? ________State Bar membership number: __________
Date admitted to the State Bar of Texas: ________
Name of firm, partnership and/or professional association: _________________________________________________________________________
Describe your legal career and experience as criminal defense practitioner (Please attach additional sheets, if necessary) : ____________________
________________________________________________________________________________________________________________________________
During the five years immediately preceding the date of this application, list your criminal law activities to the extent and the capacity indicated:
ACTIVITY
NUMBER AS LEAD COUNSEL
State Felony Jury Trials
State Misdemeanor Jury Trials
Federal Jury Trials
State Appeals
Federal Appeals
State and Federal Non-Jury Trials
State and Federal Pleas of Guilty
State and Federal Post Conviction Remedies
Juvenile Proceedings
Dismissals
Grand Jury No-Bills
Case Decided on Pre-Trial Motions Where Evidence was Presented
Probation and Parole Revocations
(circle one)
Yes
No

(1)

Yes

No

(2)

Yes

No

(3)

Yes

No

(4)

Yes

No

(5)

NUMBER AS CO-COUNSEL

DISCLOSURE OF CONDUCT

Have you been subject to any disciplinary sanctions by the State Bar of Texas, by a district court in Texas, or by an
entity in another state which has authority over attorney discipline? Disciplinary sanctions include disbarment,
resignation, suspension, reprimand (public or private), order of rehabilitation, or referral to the professional
enhancement program?

Have you received notification from a district grievance committee from the State Bar of Texas or similar entity in
another state that a finding of just cause as defined by Section 1.06(P) of the Texas Rules of Disciplinary Procedure
has been made against you?
Has a criminal indictment or information been filed against you for a felony or misdemeanor involving moral
turpitude or other serious crimes as defined in the attorney standards?

Have you been convicted, received probation/community supervision (whether deferred or not), or fined for a felony
or misdemeanor involving moral turpitude or other serious crime as defined in the attorney standards?
Have you been sued for legal malpractice or other private civil actions alleging attorney misconduct, or have similar
actions been concluded by settlement, dismissal, or judgment for or against you?

Yes
No
(6)
Has a finding of inadequate representation been made against you regarding representation in a criminal case?
If any answers are circled “yes”, please provide a full written explanation and supporting documentation.

TCDLA PARTICIPATION
Please state when you first became a member of the TCDLA and describe your participation in TCDLA since that time.
________________________________________________________________________________________________________________________________
List any articles, writings, outlines or publications that you have authored in connection with substantive or procedural criminal law matters.
________________________________________________________________________________________________________________________________
List any speaking engagements you have undertaken relating to or addressing substantive or procedural criminal law topics.
________________________________________________________________________________________________________________________________
Describe briefly the reasons that you wish to become a member of the Board of Directors of the Texas Criminal Defense Lawyers Association.
________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________

Will you accept the obligation as a Director of the Texas Criminal Defense Lawyers Association to regularly attend board meetings (held
quarterly), submit articles to the Voice, participate in legislative efforts, be available for assistance in the Strike Force, participate in the Second
Chair (mentor) Program, maintain the highest level of ethical standards, maintain the highest level of competence and support by attendance and
participation at TCDLA and Criminal Defense Lawyers Project programs and endeavors? Yes _____ No ________.
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SUPREME COURT
Cert. Grants:
Bell v. Kelly, cert. granted, ____ U.S. ____, 128 S. Ct. 2108 (May 12, 2008) (No. 07-1223)
(granting cert. to Bell v. Kelly, 260 Fed. Appx. 599 (4th Cir. 2008) (unpublished)).
Issue granted:
	Did the Fourth Circuit err when, in conflict with decisions of the Ninth and Tenth Circuits, it
applied the deferential standard of 28 U.S.C. §2254(d), which is reserved for claims “adjudicated
on the merits” in state court, to evaluate a claim predicated on evidence of prejudice the state
court refused to consider and that was properly received for the first time in a federal evidentiary
hearing?
Cone v. Bell, cert. granted, ____ U.S. ____, 2008 WL 533541 (June 23, 2008) (No. 07-1114)
(granting cert. to Cone v. Bell, 492 F.3d 743 (6th Cir. 2007))
Issues granted:
(1) Is a federal habeas claim “procedurally defaulted” because it has been presented twice to the
state courts?
(2) Is a federal habeas court powerless to recognize that a state court erred in holding that state
law precludes reviewing a claim?
Arizona v. Johnson, cert. granted, ____ U.S. _____, 2008 WL 593768 (June 23, 2008) (No.
07-1122) (granting cert. to State v. Johnson, 170 P.3d 667 (Ariz. App. 2007))
Issues granted:
	In the context of a vehicular stop for a minor infraction, may an officer conduct a pat-down
search of a passenger when the officer has an articulable basis to believe the passenger might be
armed and presently dangerous, but has no reasonable grounds to believe that the passenger is
committing, or has committed, a criminal offense?
Harbison v. Bell, cert. granted, ____ U.S. ____, 2008 WL 2484732 (June 23, 2008) (No. 078521) (granting cert. to Harbison v. Bell, 503 F.3d 566 (6th Cir. 2007))
Issues granted:
(1) Does 18 U.S.C. §3599(a)(2) and (e) (recodifying verbatim former 21 U.S.C. §848(q)(4)(B)
and (q)(8)) permit federally funded habeas counsel to represent a condemned inmate in state clem‑
ency proceedings when the state has denied state-funded counsel for that purpose?
(2) Is a certificate of appealability required to appeal an order denying a request for federally
funded counsel under 18 U.S.C. §3599(a)(2) and (e) ?

FIFTH CIRCUIT
No plain error on Doyle violation, or commitment
questions; sentencing complaint waived
United States v. Fambro, 526 F.3d 836 (5th Cir. 2008)
(1) Noting arguably inconsistent opinions construing
when there is an impermissible comment on post-arrest, postMiranda silence, in violation of Doyle v. Ohio, 426 U.S. 610
(1976), Fifth Circuit held that at a minimum, there was no
plain error under Doyle where (1) the defendant did not main‑
tain complete silence but chose to speak on some subjects, and
(2) the prosecutor’s questioning and remarks focused more on
what defendant said than on his silence.
(2) The Fifth Circuit was critical of the prosecutor’s “com‑
mitment” questions during voir dire (i.e., hypothetical ques‑
tions that ask potential jurors how they would react to facts
very similar to those that will be presented at trial); neverthe‑
less, in the absence of any Supreme Court or federal appel‑
late court decision reversing a conviction on the basis of such
questions, the Fifth Circuit found that the error, if any, was not
“plain” for purposes of plain-error review.
(3) Fifth Circuit noted that defendant, sentenced as an
armed career criminal under the Armed Career Criminal Act
(“ACCA”), 18 U.S.C. §924(e), had at least a colorable argu‑
ment that the record did not support a finding that his 1980
burglary conviction was a qualifying predicate under the
ACCA; nevertheless, because defendant did not raise this issue
in his opening brief, and rather raised it for the first time in
his reply brief, the Fifth Circuit declined to consider the issue
under its precedent holding that ordinarily it will not consider
an issue raised for the first time in an appellant’s reply brief;
Fifth Circuit noted it expected that whether counsel was in
effective for allowing defendant to be sentenced as an armed
career criminal “will . . . be considered in a proceeding under
28 U.S.C. §2255.”
Conflict of interest was only hypothetical; improper
question was not plain error; case remanded for
resentencing
United States v. Burns, 526 F.3d 852 (5th Cir. 2008)
(1) Even though defendant’s attorney had previously rep
resented a government witness in an asset forfeiture proceed‑
ing four years before defendant’s trial, any conflict of interest
remained purely hypothetical where the representation had
been unequivocally terminated, the facts and the issues of the
previous representation had no relation to the charges brought
against defendant, the attorney had very limited contact with
the former client, and the cross-examination of the witness
was done by the affected attorney’s co-counsel; moreover, de
fendant failed to demonstrate that there was some plausible
alternative defense strategy that could have been pursued, but
was not, because of the conflict; furthermore, because defen‑

dant did not demonstrate that counsel labored under an ac‑
tual conflict, there was no error in failing to conduct a conflict
hearing under United States v. Garcia.
(2) Prosecutor’s improper question—asking a witness
whether a second witness’ veracity had been confirmed by the
results of an earlier trial in which the second witness also tes
tified—did not require reversal where the objection was sus‑
tained, and in general instructions, the jury was instructed to
disregard questions where objections were sustained and not
to speculate about what the witness might have said; moreover,
prosecutorial argument that one witness’ testimony about sec‑
ond witness’ veracity was biased was no more than a comment
on matters that the defense had already put before the jury and
did not constitute plain error.
(3) Where defendant unsuccessfully requested a sentence
below the advisory Guideline range on the basis of the dispar‑
ity in the Guidelines’ treatment of cocaine base/“crack” versus
powder cocaine, defendant was, in light of the intervening Su‑
preme Court decision in Kimbrough v. United States, 128 S. Ct.
558 (2007), entitled to a remand for resentencing.
Magistrate judge had jurisdiction in assault case
United States v. Hazlewood, 526 F.3d 862 (5th Cir. 2008)
Magistrate judge did not lack jurisdiction to preside over
defendant’s trial for assault under 18 U.S.C. §111; even though
18 U.S.C. §111 includes both a misdemeanor offense (over tri‑
als of which magistrate judges may preside) and felony offenses
(over trials of which magistrate judges may not preside), the
bill of information in defendant’s case makes clear that she
was charged only with simple assault, a misdemeanor offense,
because the information did not allege any physical contact.
No mandamus when victims were not notified of
intentional ex parte 3-month delay
In re Dean, 527 F.3d 391 (5th Cir. 2008)
In case involving criminal prosecution of BP North Amer‑
ica, Inc. (“BP”), for deaths arising out of refinery explosion,
district court, in denying victims’ motion to reject plea agree‑
ment, misapplied the law and failed to accord the victims the
rights conferred by the Crime Victims’ Rights Act (“CVRA”),
18 U.S.C. §3771; particularly, the district court erred in pro
ceeding ex parte, with an intentional delay of three months
before the victims were notified; because the number of vic‑
tims here did not render notice to, or confer with, the victims
to be impracticable, the victims should have been notified of
the ongoing plea negotiations and should have been allowed
to communicate meaningfully with the government, person‑
ally or through counsel, before a deal was struck with BP; nev
ertheless, the Fifth Circuit held that the extraordinary relief
of mandamus was not appropriate under the circumstances
(agreeing with the Tenth Circuit in In re Antrobus, 519 F.3d
1123, 1127 (10th Cir. 2008), but disagreeing with the Ninth

Circuit in Kenna v. United States District Court, 435 F.3d 1011,
1017 (9th Cir. 2006), and the Second Circuit in In re W. R. Huff
Asset Mgmt. Co., 409 F.3d 555, 563 (2d Cir. 2005)).
Resentencing ordered where district court violated
SORNA
United States v. Sanchez, 527 F.3d 463 (5th Cir. 2008)
In sentencing defendant for failure to register as a sex of‑
fender pursuant to the Sex Offender Registration and Notifica‑
tion Act (“SORNA”), 18 U.S.C. §2250, district court commit
ted reversible plain error by failing to consider a Guideline for
SORNA failure-to-register offenses that the Sentencing Com‑
mission had proposed but that had not yet taken effect at the
time of sentencing; because the 60-month prison sentence im‑
posed on defendant substantially exceeded the 21–27 month
range recommended by the proposed Guideline, the Fifth Cir‑
cuit vacated the sentence and remanded for resentencing.

Court of Criminal Appeals
PDR Opinions
Appellant’s PDRs

Open door justified cops’ entry into home and seizure
of drugs
Shepard v. State,__S.W.3d__ (Tex.Crim.App. No. 155107, 9/10/09) (Harris County—Affirmed); Opinion: Keller
(7–2)
Police responded to a call by Appellant’s neighbors, who
were concerned because Appellant’s front door was wide open
and they could not find him. Cops entered the residence with
guns drawn after calling out and receiving no response. They
seized Appellant’s weed, which was in plain view along with
his bong. Appellant appeared shortly and admitted the dope
was his. CCA rejects Appellant’s argument that the “opendoor” call was insufficient to justify police in searching the
residence, and that his motion to suppress should have been
granted. Police testified their usual response was to treat such
calls as potential burglaries with possible intruders and/or an
assault victim inside the house. COA held the search was jus
tified based on the emergency doctrine. Shepherd v. State, 230
S.W.3d 738 (Tex. App.—Houston [14th Dist.] 2007). On the
facts of this case, CCA concludes a reasonable officer could
have believed that entering the house was necessary to pro‑
tect or preserve life or to avoid a serious injury. Under such
circumstances, the Fourth Amendment does not require the
police to simply walk away. Judgment is therefore affirmed.

Harm analysis ordered where indictment did not allege
offense was not time-barred
Tita v. State, __S.W.3d__ (Tex.Crim.App. No. 1574-07,
9/10/08) (Harris County—Reversed); Opinion: Holcomb
(8–0)
In context of an aggregated theft indictment, CCA held
an indictment must show on its face that an offense is not
barred by limitations. CCA held in Proctor v. State, 967 S.W.2d
at 843–844, that the statute of limitations is “in the nature of a
defense.” It is also true, as COA noted, that the Legislature has
provided in Tex.Penal Code §2.03(b) that the State need not
negate the existence of a defense in an indictment. Neverthe‑
less, neither the decision in Proctor nor §2.03(b) overrides Tex.
Code Crim.Proc. art. 21.02(6)’s specific requirement that an
indictment indicate on its face that a prosecution thereunder
is not barred by the applicable statute of limitations. Proctor
notes that “[b]efore trial, a defendant may assert the statute of
limitations defense by filing a motion to dismiss under [Tex.
Code Crim.Proc.] Article 27.08(2).” Thus, the Proctor Court
held that an indictment must indicate on its face that a prose
cution thereunder is not barred by the applicable statute of
limitations, and that an indictment that does not indicate such
is subject to a pretrial motion to dismiss. Judgment is therefore
reversed, and case is remanded for a harm analysis.
State’s PDRs

Defense opening statement opens the door to
extraneous offenses
Bass v. State, __S.W.3d__ (Tex.Crim.App. No. 0494/9507, 9/10/08) (Harris County); Hervey (9–0)
In opening statements of this indecency case, defense
counsel claimed complainant’s allegations that appellant mo‑
lested her were “pure fantasy” and “pure fabrication.” The de
fense further claimed during its opening statement that these
allegations were “contrary to [appellant’s] character, not wor‑
thy of belief.” After the complainant testified, and before Ap
pellant put on any evidence (other than cross), the state was
allowed to introduce extraneous offenses to prove lack of fab
rication. COA reversed, holding the trial court erred to admit
the extraneouses. Bass v. State, 222 S.W.3d 571, 575–78, 580
(Tex.App.—Houston [14th Dist.] 2007). CCA agrees with all
the state’s arguments and holds the COA was in error. Accord
ing to CCA, its case law supports a decision that a defense
opening statement, like that made in this case, opens the door
to the admission of extraneous-offense evidence, like that ad
mitted in this case, to rebut the defensive theory presented in
the defense opening statement. See Powell v. State, 63 S.W.3d
435, 438–40 (Tex.Crim.App. 2001) (defendant’s opening
statement that he lacked opportunity to molest the complain
ant under the circumstances of the charged offense opened the
door to admission of extraneous-offense evidence that defen‑
dant molested others under almost identical circumstances to
rebut defendant’s lack of opportunity defensive theory); see

also Daggett v. State, 187 S.W.3d 444, 453–54 (Tex.Crim.App.
2005) (defendant’s sweeping direct-examination testimony
disavowing any sexual misconduct with minors opened the
door to admission of extraneous-offense evidence of defen
dant’s sexual misconduct with another minor to rebut this
sweeping testimony). Here it is at least subject to reasonable
disagreement whether the extraneous-offense evidence was
admissible for the noncharacter-conformity purpose of rebut
ting Appellant’s defensive theory that the complainant fabri
cated her allegations against him and of rebutting the defen
sive theory clearly suggesting that Appellant, as a “real deal”
and “genuine” pastor, would not engage in the type of conduct
alleged in the indictment. See Daggett, 187 S.W.3d at 453–54;
Powell, 63 S.W.3d at 438. It is subject to reasonable disagree
ment whether this extraneous-offense evidence made these de‑
fensive theories less probable. See id., Montgomery, 810 S.W.2d
at 387. The trial court, therefore, did not abuse its discretion to
decide that the extraneous-offense evidence was admissible to
rebut these defensive theories. Judgment is therefore reversed.
Malik applied where application paragraph was
incorrect
Grissam v. State, __S.W.3d__ (Tex.Crim.App. No. 153207, 9/10/08) (Hood County—vacated & remanded);
Opinion: Womack (8–1); Dissent: Meyers
In reversing the trial court’s judgment because the charge
did not instruct on both theories of burglary in the applica‑
tion paragraph, COA recognized the Malik “hypothetically
correct charge” standard, but it read Malik and other decisions
to forbid it from applying any theory not submitted to the jury
in the application paragraph of the charge. CCA says this was
wrong, because although Malik holds that “due process pre
vents an appellate court from affirming a conviction based
upon legal and factual grounds that were not submitted to the
jury,” 953 S.W.2d at 238 n.3, that statement was followed im
mediately by its discussion of the holding of a federal court of
appeals that sufficiency of the evidence should be measured by
the law of parties that was in the abstract portion of the charge
but not in the application paragraph, and noting that the fed‑
eral court’s decision “implied that the complete absence” of
the theory from the charge may present constitutional prob‑
lems. Here both theories of burglary were in the charge, al‑
though only one was in the application paragraph. The legal
sufficiency of the evidence should have been measured against
the requirements for conviction under either theory of bur‑
glary. Judgment is therefore reversed and case is remanded to
COA for further consideration.
Deletion of restitution order was improper remedy
Barrera v. State, __S.W.3d__ (Tex.Crim.App. No. 164207, 9/10/08) (Hidalgo—Reversed); Opinion: Holcomb
(8–0)
After Appellant was convicted of murder and sentenced

to 99 years by a jury, the trial court, without objection, or‑
dered him to pay restitution to the victim’s family based only
on statements from the prosecutor. Finding the restitution or‑
der unsupported by any evidence, COA deleted it and affirmed
the conviction and sentence. CCA disagrees and, relying on its
precedent, holds the proper remedy was to remand the case
to the trial court for a new restitution hearing. CCA rejects
Appellant’s arguments that the trial court had no continuing
jurisdiction to do so, and that double jeopardy barred a new
restitution hearing.
COA had no jurisdiction to address trial court’s denial
of time credit
Abbott v. State, __S.W.3d__ (Tex.Crim.App. No.
1816-07, 9/10/08) (McLennan—Reversed/remanded);
Opinion: Hervey (9–0)
Appellant was convicted of indecency and sentenced to
20 years. However, after his sentence was vacated on appeal,
he was assessed a 10-year probated sentence, with 180 days jail
as one condition. He appealed the trial court’s refusal to credit
him with 180 days credit because of the almost two years he
spent in prison awaiting outcome of the appeal and resentenc‑
ing. COA addressed the merits of the appeal after first decid‑
ing it had jurisdiction over the appeal, and held Appellant was
entitled to the time. CCA disagrees. Because there is no rule or
any statutory or constitutional provision that would authorize
Appellant’s appeal from the trial court’s post-judgment order
denying his time-credit motion, Staley v. State, 233 S.W.3d
337, 338 (Tex.Crim.App. 2007) (dismissing defendant’s appeal
because it was not authorized by law), COA lacked jurisdic‑
tion to decide the merits of Appellant’s appeal. Such an appeal
should have been dismissed for lack of jurisdiction. Judgment
is therefore reversed.
PDRs Granted Sept. 10, 2008

08-0292/0295 De La Paz, Mark, State’s PDR from
Dallas County; Aggravated Perjury & Tampering w/
Physical Evidence
When a police officer charged with perjury and falsifying
police reports testified at his trial and admits making the al‑
leged perjured statements but denied their falsity and knowl‑
edge of their falsity, does the trial court act within its discre‑
tion in admitting nearly identical extraneous acts of perjury to
prove the officer, in fact, knew the statements to be false?
08-0616 Weir, David Eugene, State’s PDR from Bell
County; Burglary
The opinion of the Third Court of Appeals in this case
conflicts with the decisions of two other courts of appeal on
the same issue. That issue is whether or not the assessment of
court costs is part of the punishment and sentencing that must
be included in the oral pronouncement of sentence in order to
be included in the written judgment of the trial court.

08-0758 Collier, Randy Deshawn, Appellant’s PDR from
Taylor County; Tampering w/Physical Evidence
1. Was the evidence legally and factually sufficient to show
that the petitioner chewed and destroyed cocaine?
2. Even if the petitioner chewed the cocaine, was the evi
dentiary value destroyed as within the meaning of the statute?
08-0777 Smith, Gerald Wayne, State’s PDR from
Mclennan County; Sexual Assault
When the basis of a motion for new trial is ineffective as
sistance of counsel, must the movant establish a reasonable
probab
 ility that the outcome would have been different in or
der to demonstrate reasonable grounds for the granting of re‑
lief?
08-0807 Martin, Michael James, State Prosecuting
Attorney’s PDR from Wood County; Failure to Comply
w/Sex Offender Registration Requirement
The Court of Appeals applied an improper standard of
review and/or misread the record when it determined that the
evidence was factually insufficient.
08-0891 Barrios, Luis Noe, Appellant’s PDR from Harris
County; Capital Murder
Whether the Court of Appeals erred in holding that the
“acquittal first” instruction in the court’s charge would allow
the jury to consider the lesser offense of robbery before unani‑
mously deciding to acquit of the greater offense of capital
murder.

Court of Appeals
COA summaries are by Chris Cheatham of Cheatham &
Flach, PLLC, Dallas, Texas.
Defendant’s conviction for constructive delivery is
reversed given that State asserted no evidence that
Defendant knew that the buyer was purchasing cocaine
on behalf of a third party, the “third party” in this case
being an undercover officer
Frank v. State, __S.W.3d__, 2008 WL 2548956 (Tex.App.
No. 01-07-00679-CR—Houston [1st Dist.] 6/26/08)
“[T]he evidence shows that [Defendant] handed cocaine
to [unsuspecting street dude paid by officer to drive officer
around town to find cocaine, hereinafter “Dude”]. When [De
fendant] handed the cocaine to [Dude], [Defendant] had ac‑
tual control of the cocaine. [Thus,] this evidence satisfies the
first requirement for a constructive transfer. . . . The record
contains no evidence, however, of the second prong—that
[Defendant] knew of the existence of [Officer] upon deliver‑
ing the cocaine to [Dude].”

Appellate court concluded that compelling prostitution
under section 43.05(a)(2) is a “result-of-conduct”
offense and, as such, held that the trial court erred by
refusing to limit the definition of “knowingly” to the
result of Defendant’s conduct
Hill v. State, __S.W.3d___, 2008 WL 2611891 (Tex.App.
No. 01-07-00545-CR—Houston [1st Dist.] 6/27/08)
“[Because of the offense’s status as ‘result-of-conduct,’]
[t]he charge should have been limited to knowledge of the re‑
sult. . . . [And,] it was error to include an instruction on the
nature of the conduct and the circumstances surrounding
the conduct in the jury charge. . . . [Defendant] argues that the
jury instruction caused her harm because her defense was that
she had given the complainant money to give massages, and
that giving her money for massages did not cause the com
plainant to commit prostitution. [Defendant] contended that
the choice to engage in prostitution was the complainant’s
unilateral decision. Further, [Defendant] argues that the jury
instruction lowered the State’s burden of proof by allowing the
jury to convict even if it did not believe that [Defendant] knew
that the promise of money for giving massages would cause
the complainant to commit prostitution.” Even still, no harm
resulted, held appellate court.
Dismissal of possession charges on speedy trial grounds
pursuant to Interstate Agreement on Detainers Act
(IADA)—which also extinguished bail jumping and FTA
indictments—met procedural requirements of IADA as
“the record clearly shows that both the trial court and
the Jackson County District Attorney had [Defendant’s]
request on file for more than the 180-day period
allotted by . . . the IADA.”
State v. Votta, __S.W.3d__, 2008 WL 2525396 (Tex.App.
Nos. 13-07-00634-CR, 13-07-00635-CR, 13-07-00636CR, 13-07-00637-CR—Corpus Christi 6/26/08)
“The IADA is a congressionally sanctioned compact be‑
tween the United States and the states and is subject to fed‑
eral construction. . . . This agreement allows prosecutors in
one jurisdiction to acquire the presence of defendants impris
oned in other jurisdictions for trial prior to the expiration of
their sentences. . . . After the prosecutor places a detainer on a
prisoner, that prisoner may request speedy disposition of the
charges under Article III of the IADA. . . . Once notified of
the prisoner’s request, the prosecutor has 180 days to bring
the prisoner to trial. If the prosecutor exceeds those 180 days,
the charges are dismissed with prejudice, and the detainer be‑
comes invalid.”
Administrative suspension of driving privileges not
disturbed by dismissal of DWI charge
Texas Department of Public Safety v. Varme, __S.W.3d__,
2008 WL 2466214 (Tex.App. No. 01-06-00874-CV—
Houston [1st Dist.] 6/19/08)

“[D]ismissal of criminal DWI charges is not ‘tantamount
to an acquittal’ and thus does not preclude suspension of
driving-license privileges.”
“At the charge conference, [Defendant] objected to
the trial court’s sua sponte inclusion of the Section
8.04 voluntary intoxication charge on the ground that
there was no evidence of intoxication. The trial court
overruled the objection on the basis that there was
evidence that [Defendant] was not acting right, that
he was restless, having trouble sleeping, and being
paranoid and that from those conditions, coupled
with the doctor’s testimony of the possible effect of
drugs, a jury might reach the conclusion that he was
intoxicated.” In so doing, the trial court erred and such
error was harmful, concluded appellate court.
Sakil v. State, __S.W.3d__, 2008 WL 2375145 (Tex.App.
No. 08-05-00342-CR—El Paso 6/12/08)
“Our review of the record reflects that the [Defendant]
had been in jail for about a week and was released [just prior
to the incident in question]. . . . The record also reflects that
when the 911 tape was played for the jury, the 911 operator
specifically asked Claudia if her husband was ‘intoxicated or
high on drugs’ and Claudia said ‘no.’ . . . We find that there was
insufficient evidence for any fact finder to reach the conclusion
that [Defendant’s] psychotic behavior and resulting assault on
his wife was caused by his voluntary intoxication.” The error
was harmful because “it is a due process issue because it cre‑
ates a presumption that the Appellant’s mental state was not at
issue and effectively relieves the State of its burden of proving
all elements of the offense beyond a reasonable doubt.”
Stop of Defendant’s vehicle—which stop ultimately
resulted in Defendant’s DWI arrest and conviction—
was not justified on basis of reasonable suspicion,
as explained further below. Nor did the appellate
court “buy” the State’s argument that the stop was
justified based on the police’s community caretaking
function, emphasizing that if the officer was truly
concerned about the welfare of anyone (e.g., driver,
fellow motorists), then officer would have immediately
stopped the vehicle to check the welfare of the driver;
instead, the officer followed the vehicle with his camera
recording in order to gather evidence of DWI!
Swaffar v. State, 258 S.W.3d 254 (Tex.App.—Fort Worth
2008)
Reasonable suspicion did not arise, held court, given the
officer’s testimony: “The caller in this case refused to give her
name and insisted on remaining anonymous, although Officer
Flores suggested that the police somehow found out her name.
It is unclear from his testimony whether the police learned the
name of the actual caller or only the name of the person con‑
nected with the telephone on which the call was made. . . . The

anonymous call was not made by someone who remained on
the scene or who remained there long enough to make sure
that the officer detained the correct vehicle. To Officer Flores’
knowledge, the caller did not make herself readily available to
be called to court, and he did not have her telephone number,
her address, or a description of her. . . . The caller did not pro
vide a license plate number, a make of car, or a description of
the people involved, except gender and number. Nothing in
the tip suggested a relationship between the man and woman
that would satisfy the requisites of a domestic violence assault.
Indeed, Officer Flores described the caller’s description of the
behavior she viewed as only a ‘possible assault.’”
The State cannot appeal the trial court’s finding of “not
true” to an enhancement paragraph.
State v. Aguilar, __S.W.3d__, 2008 WL 2388110 (Tex.
App. No. 01-06-00172-CR—Houston [1st Dist.] 6/12/08)
As stated.
In prosecution for sexual assault of a child where only
one act of intercourse was alleged in the indictment and
yet more than one act of intercourse was shown by the
evidence, trial court erred by failing to inform the jury
of which of the acts of intercourse that the State elected
to rely on in seeking a conviction
Isenhower v. State, 2008 WL 2343885 (Tex.App. No.
14-07-00077-CR—Houston [14th Dist.] 6/10/08)
As stated.
Police exceeded scope of search warrant by seizing and
opening safes found during execution of search warrant
State v. Powell, 2008 WL 2331320 (Tex.App. No.
2-05-477-CR—Fort Worth 6/05/08)
As stated.
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Checklist for Court of Criminal Appeals
The following Checklist appears
on the Court of Criminal Appeals’ website:
Petitions for Discretionary
Review		
Rule 68
Time to file (Rule 68.2)
30 days after court of appeals judgment
			  or 30 days after rehearing overruled.
Extension of time (Rule 68.2(c))
File with Court of Criminal Appeals
			  Original only
Where to file (Rule 68.3)
Court of Appeals
Contents of Petition (Rule 68.4)
Length of Petition (Rule 68.5)
Number of copies (Rule 9.3(b))

15 pages
Original + eleven copies

Amend/Supplement (Rule 68.10)
Reply to Petition
Length (Rule 68.5)
Due date (Rule 68.9)
Where to file (Rule 68.9)

8 pages
30 days after timely filing of petition
Court of Criminal Appeals

Briefs on the Merit (PDR)
All briefs should comply with (Rule 38)
All briefs should conform to (Rule 9.4)
Binding and covers (Rule 9.4(f))
   Covers should not be dark blue, red,
    black or plastic (Rule 9.4(f))

Rule 70
(See Rule 70.3)

Granted Petitions for Discretionary Review
Number of copies (Rule 9.3(b))
Time to file (Rule 70.1)
Page limit (Rule 38.4) 		

Original + eleven copies
Due within 30 days
50-page limit

Reply Briefs
Number of copies (Rule 9.3(b))
Time to file (Rule 70.2)
Page limit (Rule 38.3 & 38.4)

Original + eleven copies
30 days after filing of brief
25-page limit

Amicus Briefs		
Comply with briefing rules
Received not filed
No extensions of time to file

Rule 11

Motion for Rehearing
Rule 79
Due date (Rule 79.1)		
15 days after judgment or order
			  of Court of Criminal Appeals
Extension of Time (Rule 79.6)
File with Court of Criminal Appeals
			  Original only
Contents (Rule 79.2)
Amendments (Rule 79.3)
Extraordinary Matters
Number of copies (Rule 9.3(b)
Must be accompanied by motion for leave to file
Postconviction Applications
for Writs of Habeas Corpus (11.07)
Must be filed in convicting court
   on prescribed form (Art. 11.07, Sec. 2; Rule 73.1(a))
Death Penalty Cases
Direct Appeals		

Rule 72
Original + eleven copies

Rule 73

Rule 71

Death Penalty Briefs
Appellant’s Brief (Rule 38.6(a), Rule 71.3)
Appellant’s brief is due 30 days after the
			  reporter’s record is filed in this court.
State’s Brief (Rule 38.6(b), Rule 71.3)
State’s brief is due 30 days after the
			  appellant’s brief is filed in this court.
Number of copies (Rule 9.3(b))
Original + eleven copies
Page limit (Rule 38 & Rule 71.3) 1
125 page limit
Where to file (Rule 71.3)
Court of Criminal Appeals
Statement re: Oral Argt (Rule 71.3)
Clerk’s Record 		
Rule 34.5
Contents (Rule 34.5(a)(2))
Due Date (Rule 35.2(a))
The clerk’s record is due 60 days from
			  the date sentence is imposed if no
			  motion for new trial is filed or 120
Due Date (Rule 35.2(b)) 	  days if motion for new trial is filed.
Reporter’s Record 		
Rule 34.6
Contents (Rule 34 (a)(1)(2))
Due Date (Rule 35.2(a))
The reporter’s record is due 60 days from
			  the date sentence is imposed if no
			  motion for new trial is filed or 120 days
Due Date (Rule 35.2(b)) 	  if a motion for new trial is filed.
(See also uniform format manual for court reporters)
Appeals from trial court orders
on DNA cases 		

See Art. 64.01, Chapter 64
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Join TCDLA Join TCDLA Join TCDLA

Join TCDLA Today!
When you join TCDLA, you become a part of a long history
of providing outstanding services and assistance to criminal
defense lawyers across the great state of Texas.
Join today and take advantage of numerous member benefits.
Endorse a colleague or friend—encourage others to become a
member of TCDLA.

Member Benefits

Membership Application
To join TCDLA you must be a member in good standing of the State Bar of
Texas engaged in the defense of criminal cases (except law students or affiliate
applicants). An applicant must be endorsed by a TCDLA member. Members of
the judiciary (except honorary members) and those regularly employed in a
prosecutorial office are not eligible.
Your membership will go into effect upon approval of application and receipt
of annual membership dues. Please allow 6 to 8 weeks for confirmation and
certificate.
 Mr.    Ms.    Mrs.

 Voice for the Defense Magazine
	A subscription to the ONLY statewide magazine
written specifically for defense lawyers, published 10
times a year.
 Membership Directory
A listing of all TCDLA members. Updated and reprinted
annually.
 TCDLA Discounts
	Receive significant discounts on CLE seminars and TCDLA
publications.
 Vendor Discounts
	Receive discounts on various goods and services provided
by numerous vendors.
 Strike Force
	Strike Force assistance which comes to the aid of lawyers
in need.
 Listserv Access
	Access to TCDLA listserv, where you can exchange legal
information and resources with other TCDLA members.
 Website—Members Only Section
	Access to the “members only” section of the website,
which includes information on experts, summaries of
cases from the state and federal courts, and more.
 Experts
	Extensive list of experts for all types of criminal cases.
 Resources
	Expansive library of research papers from renowned
criminal defense lawyers.
 Legislature
Opportunities to be involved in the legislative effort.

_______________________________________

First Name      Last Name      Middle Initial
__________________________________________________________________
Law Firm
__________________________________________________________________
Mailing Address
__________________________________________________________________
City                State          Zip
__________________________________________________________________
Telephone             Fax
__________________________________________________________________
Email              County
__________________________________________________________________
Bar Card Number
__________________________________________________________________
Date of Birth
__________________________________________________________________
Name of other local criminal bar association or section

Nominating Endorsement (must be completed)
As a current member of TCDLA, I believe this applicant to be a person of
professional competency, integrity, and good moral character.

_________________________________________
Signature of Endorser (must be current member)

______________________________________________________________________
Printed Name of Endorser (must be current member)

Membership Category (please check one)









First-Time Member — $75 per year
Renewing Membership — $150 per year
Voluntary Sustaining Member — $300 per year
Sustaining Member — $200 per year
Affiliate Member (Experts or Legal Assistant) — $50 per year
Public Defender — $50 per year
Investigator — $50 per year
Law Student — $20 per year

Payment Method (please check one)

Resources for Texas Capital Litigators

 Check enclosed (payable to TCDLA)
 Visa     Mastercard     American Express     Discover

 Capital Litigation Update
Published 10 times a year with a “Motion of the Month”
enclosed.
 Capital Resource Listserv
	Access to a listserv consisting of Texas-only lawyers,
investigators, and mitigation specialists who practice in
the capital arena.
 Motions Bank and Claims
Access to a capital-specific motions bank and habeas
corpus claims for state and federal practice.
 Experts Database
	Access to a database of experts in a wide area of
expertise.
 CLE Opportunites
	Comprehensive substantive continuing legal education.
 Locating Assistance
	Assistance locating capital qualified investigators and
mitigation specialists.

__________________________________________________________________
Credit Card Number           Expiration Date

tcdla.com

__________________________________________________________________
Name on Card			
Signature

Mail completed form and payment to

Texas Criminal Defense Lawyers Association (TCDLA)
1707 Nueces Street • Austin, Texas 78701
Fax to (if paying by credit card): 512-469-9107
For office use only: Bar Card Date_________Month_____Year______
TAX NOTICE $36 of your annual dues ($19 if a Student Member) is for a one-year
subscription to the Voice for the Defense. Dues to TCDLA are not deductible as
a charitable contribution but may be deducted as an ordinary business expense.
The non-deductible portion of regular and initial membership dues is $39 in
accordance with IRC sec 6033.

