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 eLawSoftware
Fifteen percent discount to TCDLA members on its Web Based Criminal
Defense Client Management software. We provide an all-inclusive client file
at your fingertips that also allows you to take control of your collections.
With no long-term contract to sign, this is a risk-free venture in attaining a
more efficient and profitable law practice. Contact Bill Baker at 1-800-8203529 or sales@elawsoftware.com.
 Enterprise Car Rental
Ten percent discount for TCDLA members. Enterprise is the largest rental
car company in North America in terms of locations and number of cars,
while providing the highest level of customer service. The corporate account
number for TCDLA members is 65TCDLA. You may contact your local office
directly or visit www.enterprise.com. When booking online, enter your loca‑
tion, date, time, and the corporate account number. You will then be asked
for your discount ID, which is the first three letters of TCDLA (TCD). Make
your reservation at Enterprise Rent-a-Car.
 La Quinta
Ten percent discount to all TCDLA members. Simply tell the reservations
agent that you are with the Texas Criminal Defense Lawyers Association
or give the discount code (TCDLA) on the La Quinta website to get the
discounted rate. Visit www.lq.com or call 1-800-531-5900.
 Subscription Services Inc.
Fifty percent discount off the cover price of more than 1,000 magazines,
including Newsweek, New Yorker, Texas Monthly, etc. Visit www.buymags
.com/attorneys.

 Expert List
Extensive list of experts for all types of criminal cases, including investiga‑
tion, mitigation, and forensics specialists.
 e-Communities (listserv)
A partnership to engage community members in areas of significant deci‑
sions, legislative and capital issues/updates, upcoming seminars and events,
and more . . .
 TCDLA Discounts
Receive significant discounts on CLE seminars and TCDLA
publications.
Discounted liability insurance with Joe Pratt Insurance.
 Strike Force
Strike Force assistance to aid lawyers threatened with or incarcerated for
contempt of court.
 Resources
Expansive library of research papers from renowned criminal defense
lawyers.
 Significant Decisions Report
Professional reports summarizing state and federal cases, emailed weekly.
 Legislature
Opportunities to be involved in the legislative effort.

 Voice for the Defense magazine
A subscription to the only statewide magazine written specifically for defense
lawyers, published 10 times a year.

 State Motions CD
New members will receive a comprehensive CD of state forms and
motions,including DWI, post-trial, pretrial, and sexual assault motions.

 Membership Directory (printed and online)
Comprehensive listing of current TCDLA members, updated, reprinted, and
mailed annually, and online directory of current TCDLA members.

 Membership Certificate
Display your TCDLA membership with pride! New members will receive a
personalized certificate by mail.

 Lawyer Locator
Online directory providing members an opportunity to list up to three areas
of practice for public advertising.

 Brief/Motion Bank
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District 2
Permian Basin
Tip Hargrove
Woody Leverett
Tom Morgan

Public Defenders
Angela J. Moore
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Lawyers Assistance
Richard Scott Gladden
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James M. Pape
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Jim Darnell
Mike R. Gibson
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F. R. “Buck” Files
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Sam Bassett
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Keith Hampton

District 11
Hill Country
Emmett Harris
District 12
Valley
Joe Connors
Bobby Lerma
Doug Tinker
Sheldon Weisfeld
District 13
Southeast Texas
James Makin
District 14
Harris County
Nicole DeBorde
Danny Easterling
JoAnne Musick
Mac Secrest
Katherine Scardino
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District 10
Bexar County
John Convery
Gerry Goldstein
Cynthia Orr
George Scharmen

CONTACT US

Budget & Finance
Lydia Clay-Jackson
936-760-2889

Jack Stoffregen
806-775-5660

strike force

committee chairs

Amicus Curiae
Wm. Reagan Wynn
817-336-5600

Austin Home Office
1707 Nueces Street
Austin, TX 78701
512-478-2514 phone
512-469-9107 main fax
512-469-0512 seminar fax

Lubbock Office
915 Texas Ave.
Lubbock, TX 79401
806-763-9900 phone
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 September
September 11–12, 2008
TCDLA | Sexual Assault Involving
Children
 Scholarships available
Austin, TX
September 13, 2008
TCDLA, CDLP, TCDLEI | Board
Meetings**
Austin, TX
September 15–17, 2008
CDLP | Representing Mentally Impaired
Clients | co-sponsored with TxCCA,
Task Force on Indigent Defense,
Harris County Criminal Courts at Law,
and Harris County Criminal Lawyers
Association
Houston, TX
September 20–21, 2008
CDLP | Innocence Clinic
Dallas, TX
September 25–26, 2008
TCDLA | Defending Juveniles
 Scholarships available
Dallas, TX
 October
October 2–3, 2008
TCDLA | Stuart Kinard Memorial
Advanced DWI
San Antonio, TX
October 6–7, 2008
TCDLA | The Art of Criminal Law CLE
Seminar | co-sponsored with Louisiana
Criminal Defense Lawyers Association
 Scholarships available
Shreveport, LA
October 17, 2008
CDLP | The Ultimate Trial Notebook
Corpus Christi, TX

October 23–24, 2008
CDLP | 6th Annual Forensics
Dallas, TX

February 20, 2009
CDLP | The Ultimate Trial Notebook
Waco, TX

 November
November 14, 2008
CDLP | Nuts ’n’ Bolts | co-sponsored
with San Antonio Criminal Defense
Lawyers Association
San Antonio, TX

 March
March 5–6, 2009
CDLP | 29th Annual Prairie Dog Lawyers
Advanced Criminal Law Seminar |
co-sponsored with Lubbock Criminal
Defense Lawyers Association
Lubbock, TX

November 14–15, 2008
El Paso Criminal Law Group Seminar |
sponsored by El Paso Criminal Law Group
Ruidoso, NM
November 20–21, 2008
CDLP | Capital Murder/Mental Health
South Padre Island, TX

March 7, 2009
TCDLA, CDLP, TCDLEI | Board
Meetings**
Lubbock, TX
March 8–13, 2009
CDLP | 33rd Annual Texas Criminal
Trial College
Huntsville, TX

 December
December 12, 2008
CDLP | Jolly Roger Hal Jackson
Memorial Criminal Law Seminar |
co-sponsored with Denton Criminal
Defense Lawyers Association
Denton, TX

 April
April 2–3, 2009
TCDLA | Voir Dire
 Scholarships available
Houston, TX

December 13, 2008
TCDLA, CDLP, TCDLEI | Board
Meetings**
Denton, TX

April 16–18, 2009
TCDLA | 16th Annual Mastering Scientific
Evidence
New Orleans, LA

 January
January 8–9, 2009
CDLP | Post Conviction
Houston, TX

April 24, 2009
CDLP | The Ultimate Trial Notebook
Uvalde, TX

 February
February 5–6, 2009
CDLP | Capital/Mental Health
Houston, TX

Seminars sponsored by CDLP are funded by
the Court of Criminal
Appeals of Texas.

February 12–16, 2009
TCDLA | Members Trip
Steamboat Springs, Colorado

*Unless otherwise noted, seminars are open
only to criminal defense attorneys, mitigation
specialists, defense investigators, or other
professionals who support the defense of
criminal cases. Law enforcement personnel
and prosecutors are not eligible to attend.
** Open to all members

Note: Schedule and dates subject to change. Visit our website at www.tcdla.com for the most up-to-date information.
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Rick Hagen

“What Crime Has This Man Committed?”
Pontius Pilate, Luke 23:20

F

President’s
Message
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ebruary 29, 2008, is sad day in the history of the State of Texas. It was a Friday, after
business hours. Keith Gore was at home with his wife and three small children. Just after
dinnertime, his law office was raided by law enforcement. Keith was not accused of a crime.
He had done nothing wrong.
Keith Gore grew up in a small town in Mississippi. He attended Southern Mississippi for
a year before transferring to Texas Christian University. His uncle managed the bookstore at
TCU for about 25 years. Keith had wanted to be a Horned Frog since he was a little boy. After
graduating from TCU, he went back home to the pine trees of Mississippi and graduated
law school from Ole Miss.
He returned to Texas and landed in the Dallas County DA’s office. He was a good, ethical
prosecutor, liked by judges and both sides of the bar. He decided to be a defense lawyer and
settled in McKinney, Texas. He fell in love with a girl from McKinney whose father was a
former district judge and justice on the Fifth Court of Appeals.
John Grisham could write a book about Keith. Keith is a lawyer’s lawyer, a family man,
a man of character—the kind of man you want your daughter to marry. Plus, he’s a heckuva
defense lawyer, always wanting to be appointed to the difficult case no one else wants. Keith,
along with attorney Steven Miears from Bonham, was appointed to defend Mark Bell, a
person charged with capital murder in Collin County.
From his jail cell, Bell had sent his wife letters, which were intercepted by law enforcement.
In one of the letters Bell instructed his wife to deliver a box to Keith’s office containing evi
dence crucial to his defense.
The box was delivered to Keith’s office, but before Keith opened the box, the district
attorney served a grand jury subpoena demanding that he produce the box along with other
evidence. The subpoena was served on February 28, 2008. That same day, Keith and Steven
went to the district judge presiding over the grand jury and filed a motion to quash the sub
poena. The judge set a hearing on the motion for March 4, 2008.
Also on February 28, Keith and Steven went to the district judge presiding over the casein-chief and asked him to appoint counsel to defend them at the hearing on the motion to
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quash. The judge did so. On February 29, 2008, just days before
the hearing on the motion to quash, the district attorney ob
tained a search warrant and raided Keith’s office.
Why did the State raid Keith Gore’s office? Keith had com
mitted no crime. He lawfully came into possession of evidence
the accused stated was crucial to his defense. What right did
the State have to take it?

“[a]nd their shouts prevailed . . .”
Luke 23:23
Ask anyone who knows the judge who signed the warrant and
authorized the raid: He’s a good judge, a fair man, with an out
standing reputation. Did the pressure of the Texas Rangers, the
district attorney’s office, and other law enforcement officials
cause him to do something he didn’t want to do? I forgive him.
Disciplinary rules have consistently, and appropriately,
required defense counsel to turn incriminating evidence over
to the State. However, there is no such requirement regarding
exculpatory evidence. Under the current discovery rules, defense
counsel must rely on the integrity of the prosecutor as it relates
to the prosecutor’s duty to disclose Brady material. The current
state of the law imposes no duty on prosecutors to disclose in
criminating witness statements to the defense. Likewise, there
is no requirement that defense counsel disclose exculpatory
evidence to the prosecution. Why did the State raid Gore’s
office for evidence that was only described as being crucial to
the defense?
Law office raids threaten the very core of constitutional pro
tections. The possibility of the seizure of privileged documents
has a demoralizing effect on society’s faith in the confidentiality
of information provided to counsel. The chilling effect of law
office raids on client communication and trial preparation is
incalculable.
In O’Conner v. Johnson, 287 N.W.2d 400 (Minn. 1979), the
Minnesota Supreme Court held that a warrant authorizing the
search of an attorney’s office is unreasonable and therefore invalid
when the attorney is not suspected of criminal wrongdoing and
there is no threat that the evidence sought would be destroyed.
O’Conner went on to hold that before the government may raid
a lawyer’s office, it must first attempt to obtain the information
via subpoena.
The State not only abused its search warrant power in this
case, but also denied Gore (and his client) the opportunity to
be heard and voice objections at the hearing on the motion to
quash. In Boyle v. State, 820 S.W.2d 122 (Tex.Crim.App. 1989,
1991), a peace officer, believing that the appellant was involved
in a murder but lacking probable cause, obtained a “grand jury
material witness attachment” from a district judge. On original

submission, the Court in Boyle found a number of defects in
the events and commented:
We . . . hold that the procedure utilized in placing [Boyle]
under arrest pursuant to a grand jury material witness at
tachment was a pretext, subterfuge, and deceptive artifice
intentionally employed to circumvent the principles and
tenets of the Fourth and Fourteenth Amendments to
the United States Constitution and Art. I, Sec.9 of the
Texas Constitution.
Id. at 129–130 (Tex.Crim.App. 1989,
opinion on original submission).1
The issuance of the search warrant in the instant case was
likewise an attempt to circumvent the hearing previously set on
the motion to quash the subpoena.
Keith Gore is accused of no crime. He was faithfully exe
cuting his duty to defend and protect the rights of his client.
The filing of the motion to quash the government subpoena,
requesting an opportunity to be heard, was ethical, proper, and
mandatory.
TCDLA cannot remain silent on this issue. In 1971, the
founding fathers of this organization provided an eloquent
statement of our purpose: “To protect and ensure by rule of
law those individual rights guaranteed by the Texas and Federal
Constitutions in criminal cases; to resist the constant efforts
which are being made to curtail these rights; to encourage co
operation between lawyers engaged in the furtherance of these
objectives through educational programs and other assistance;
and through this cooperation, education, and assistance to pro
mote justice and the common good.”
On July 18, 2008, in Memphis, Tennessee, we were reminded
of our purpose. July 18, 2008, was an historic day in the life
of TCDLA. On that day, Reverend Billy Kyles addressed us.
Reverend Kyles was with Dr. Martin Luther King during the last
hour of King’s life. As Rev. Kyles talked about the civil rights era,
he said movements do not begin with movements; they begin
with individuals. Regarding the assassination of Dr. King, he
noted that pioneers are often not around to walk the trails they
blaze. Concerning fear and despair, he stated that the Lord will
make a way out of no way. The members of this association
must not fear the heavy hand of the government. We must stand
proudly behind Keith Gore. Why did the State deny him the
opportunity to be heard? What crime did he commit?
Note
1. On motion for rehearing, the Court adopted a different analysis that
made the validity of the arrest irrelevant. The Court did not, however, disclaim
its analysis on original submission.
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Joseph A. Martinez

Listserv Update

T

Executive
Director’s
Perspective
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hanks to Bill Harris and Melissa Schank we have launched our new listserv, which is
much easier to use than communities and includes the following features: choice of
immediate email delivery, daily digest, or no email; ability to view postings on website and
search messages; identification of the sender on the “From” line; ability to send and receive
attachments; uploading files to library archiving and sharing with other members; security —
only current TCDLA members have access. Please log onto our website for more information
and instructions on how to sign up.
Thanks to our course directors, Susan Anderson, Sheldon Weisfeld, and Robert “Bobby”
Lerma for our seminar at South Padre Island. Also special thanks to Bill Trantham—assisted
by Mel Bruder and Bryan and Debbie Buchanan—who once again treated us to a fabulous
beach barbecue. Special thanks to Maria and Robert “Bobby” Lerma, who hosted the seafood
feast pool party at their beautiful island home. Thankfully, no members of the Lerma family
were harmed when Hurricane Dolly blew over the island in late July.
South Padre Island was also the site of our annual Board Orientation, where this year
we had over 30 board and committee members in attendance. This half-day session provides
board members with necessary background and training they need to understand the internal
operations of the TCDLA, CDLP, and TCDLEI.
The Texas Court of Criminal Appeals (CCA) has made their award of grant funds for
fiscal year 2009. TCDLA received the following awards: $1,014,415 for training of criminal
defense lawyers, $35,000 for training of public defenders, $75,000 for Actual Innocence
training, and $42,000 for providing judicial scholarships to the 6th Annual Forensics seminar.
We are planning to train approximately 2,230 lawyers in 30 seminars throughout the state.
We thank Judge Hervey, chair of the Grant Committee, and all the other CCA judges for
their support of criminal defense lawyers and justice in Texas. We look forward to a continued
working relationship with the CCA.
Very special thanks to Grant Scheiner and Danny Easterling, course directors for the
very successful 6th Annual Top Gun DWI Seminar in Houston. Grant and Danny have con
sistently and tirelessly worked together to bring to you the very best speakers to teach DWI
defense in Texas.
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members are presenters at the seminar, which will coincide
with the 33rd Annual Red River Revel Arts Festival. Shreveport
also has five large casinos. Please come out and help us support
LACDL.
This coming year, TCDLA President H. F. “Rick” Hagen has
designated our visit to beautiful Steamboat Springs, Colorado,
February 13–16, 2009, as the “Membership Trip.” Please join us
for skiing, CLE, and great camaraderie. Hope to see you on the
slopes or in front of a big fireplace.
Good verdicts to all.

November 20 –21, 2008
South Padre Island

Capital Murder/
Mental Health

Philip Wishkaemper | John Niland

Seminars sponsored by CDLP are funded by the Court of Criminal Appeals of Texas.

New this year is a seminar that TCDLA through CDLP
is co-sponsoring with the CCA, the Harris County Criminal
Courts at Law, Harris County Criminal Lawyers Association,
and the Task Force on Indigent Defense. This three-day CLE is
entitled “Representing Mentally Impaired Clients,” and will be
in Houston at the South Texas College of Law September 15–17,
2008. Course directors are Stan Schneider and Marshall Shelsy. A
DVD of the three-day training will be available for purchase.
TCDLA is also co-sponsoring “The Art of Criminal Law”
with the Louisiana Association of Criminal Defense Lawyers
in Shreveport, Louisiana, October 6–7, 2008. Several TCDLA

Public defender stipends available.
January/February 2008
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Emmett Harris

Growing Pains
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CDLA is growing. Our membership is growing. The seminar schedule is growing, not
just in number of events but also in the geographical area covered or served. The number
of lawyers trained in our seminars is growing. Our publications are growing. Our shirt and
souvenir sales are growing. Necessarily, our staff is growing. These are just a few indicators
that we are, in the words of Bobby Mims on page 11 of the last issue of the Voice, “the finest
Criminal Defense Lawyers association in the country.”
What has not grown at all in recent years is our Austin office headquarters. If you haven’t
visited 1707 Nueces Street lately, please drop by and see where most of the day-to-day work of
your association takes place. You will find that the finest criminal defense lawyers association
in the country is conducting this business in severely outgrown space. Our staff is functioning
in overcrowded conditions you would not want your own staff in your office to have to deal
with. They are trapped in a building that is no longer big enough, with little or no parking
and no room to grow on the present property. It is a daily miracle that combat does not break
out with these highly energetic and capable people stacked on top of one another.
We simply have to do something about this as soon as possible. That is the easy part.
The tough part is deciding what to do. It probably will not shock you that in a group such
as ours there are many and varied ideas of what that “what” should be. Should we tear down
and rebuild where we are? Should we sell and buy something larger? Should we sell and lease
something else? Should we lease the current space and buy, build, or lease somewhere else?
These are just some of the suggestions that have been vigorously suggested by members.
Regardless of what avenue we choose to pursue, we will each have to ask ourselves what
our individual role in this should be. Bobby Mims has put some of his money where his
mouth is. Please read his appeal in the July/August issue. Time is of the essence in this matter,
and I ask that you share your opinions and advice with your area directors. This is a tough
one, but we are a tough crowd, and we can do this.
Part of the difficulty in fashioning a solution is trying to predict the future of the real
estate market in Austin. On this question, I leave you with the peerless wisdom of Yogi Berra,
and I swear I heard him say this during the broadcast of the Olympics, “It’s tough to make
predictions . . . especially about the future.”
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Save the date!
February 12–16, 2009
Members Trip to
Steamboat Springs,
Colorado, with
President Rick Hagen

We’ll be thawing out at the Fairfield Inn &
Suites by Marriott (970-870-9000).The
TCDLA room block is for $149, single or
double, with a cutoff date of January 12, 2009,
or until block is filled, which ever occurs first.To get
on our social event list, email or call the office (512478-2514).
www.tcdla.com

Post-Conviction
& Administrative
Remedy
Do you have a client who is facing his very
first term in the state pen? How about
someone who is coming up for parole and
wants your help with the Parole Board? How
do post-conviction writs differ from appeals,
and how/where do you file them? What’s
the difference between expunction and nondisclosure? Find the answers to these and
other important questions in TCDLA/CDLP’s
upcoming seminar.

Seminars sponsored by CDLP are funded by the Court of Criminal Appeals of Texas.

F. R. Buck Files Jr.

. . . And You Are Further Instructed That You May Not
Take a Bible into the Jury Room

T

he United States Court of Appeals for the Fifth Circuit has, once again, sent a clear message
to the Texas Court of Criminal Appeals saying, in essence, “You can commit all of the
error that you want to in a capital case and, under the AEDPA Standard of Review, we’ll find
harmless error.” See Oliver v. Quarterman, ___ F.3d ___, 2008 WL 3522425 (5th Cir. 2008).
The opinion in Oliver smells so bad that it deserves a Skunk Award.

As bad as this case was for Oliver, it is a beacon for those of us who are involved in death
penalty litigation or who try crimes of violence because
• It alerts us to the cases from around the country in which jurors have taken Bibles into
the jury room; and,
• It teaches us that, in these cases, we should request the trial court to instruct the jury
that jurors should not take Bibles into the jury room.
Oliver was a case of first impression for the Fifth Circuit; however, the First, Fourth, Ninth,
and Eleventh circuits have had habeas filings where the jury’s discussion of the Bible was
discovered after the jury had returned the verdict. The Supreme Court has never considered
this issue; however, none of the circuits that have—now including the Fifth Circuit—have
“. . . invoke[d] a per se rule that the presence of the Bible in the jury room, combined with
the mention of it by a juror during deliberations, produces a taint so egregious that it cannot
be cured.” United States v. Lara-Ramirez, 519 F.3d 76 (1st Cir. 2008)
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The Facts in Oliver
Oliver began a crime spree about a year and [a] half before the incident which resulted
in his conviction in this case. There were over a dozen burglaries and many of them
involved the use of weapons. On March 17, 1998, Oliver, his girlfriend Sonya Reed,
Bennie Rubalcaba (age 16), and his brother, Lonny Rubalcaba (age 15), stopped at
the house of the victim, Joe Collins, in rural Nagcodoches County. Oliver and Lonny
Rubalcaba went to burglarize the house, carrying Oliver’s .380 caliber pistol, a handful
of bullets, and bolt cutters. Reed and Bennie Rubalcaba stayed in the truck. While
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the two were in the house, Collins came home. Collins
shot Lonny Rubalcaba in the leg as he and Oliver were
trying to escape. Oliver then shot Collins five times. At
least two of the shots were fired while the victim lay on
his back on the ground outside his house. As Bennie
Rubalcaba helped his brother Lonny back to the truck
he turned and saw Oliver striking Collins several times
in the head with a rifle butt while Collins was lying on
the ground. Collins’ skull was severely fractured and his
face was disfigured nearly beyond recognition.
Oliver v. Quarterman, 254 Fed.App. 381 (5th Cir. 2008)
Oliver’s Motion for New Trial
After the defendant was convicted of capital murder, the jury
sentenced him to death. Oliver filed a motion for new trial re
garding his sentence, arguing that the jurors, during the penalty
phase of their deliberations, improperly consulted the Bible.
At a state court evidentiary hearing on his motion for a
new trial, Oliver called four jurors to testify:
• Kenneth McHaney stated that during the jury’s de
liberat ions, one juror, Kenneth Grace, read the Bible
aloud to a small group of jurors in the corner of the
jury room. McHaney also testified that fellow juror
Donna Matheny mentioned to him that the Bible
contained a passage discussing who is a murderer
and who should be put to death, and that he asked
Matheny if he could read her Bible, which Matheny
had highlighted. McHaney recalled reading verses per
taining to the importance of obeying the law of the
land, the commandment that “thou shalt not kill,” and
the passage Matheny pointed out that discussed who
is a murderer and who deserves a death sentence. In
particular, he recalled reading a passage that says that
if a man strikes someone with an iron object so that
he dies, then he is a murderer and should be put to
death. McHaney also witnessed juror Rhonda Robin
son reading the same passage from the Bible. McHaney
believed that there were approximately four Bibles in
the jury room, but he could not recall the exact num
ber. He said that many jurors had Bibles with them
because they went to church or Bible study at night.
• Juror Maxine Symmank stated that she read the Bible
to herself while in the jury room and that there was
another male juror who read the Bible aloud to a small
group of jurors at one end of the table. Symmank could
not recall exactly when she read the Bible, although

she believed it was after the jury made its punishment
determination while the jurors waited for the court to
reconvene. She admitted, however, that it is possible
that she also read the Bible during earlier parts of
the proceedings. Symmank recalled reading the same
passage that McHaney had consulted from the Book
of Numbers: “And if he smite him with an instrument
of iron, so that he die, he is a murderer: the murderer
shall surely be put to death.” Symmank had decided to
read this passage after a fellow juror opened the Bible
to that page. Symmank confirmed, however, that no
juror explicitly stated that the jury should use the Bible
as evidence in its deliberations.
• Rodney Rodrigues corroborated the testimony of the
previous two jurors that at least one juror read Bibli
cal passages aloud to a small group of jurors at some
point during the deliberations. He testified that he
did not read the Bible, but that some of his fellow ju
rors did. He did not know which passages the other
jurors read.
• Glenda Webb recalled seeing more than one Bible in
the jury room, but she stated that the Bible was not a
focus of the jury’s discussions. She recalled that some
jurors consulted the Bible after they had made their
decision on the appropriate punishment.
***
The parties agree that the specific Bible passage at issue
came from the Book of Numbers:
And if he smite him with an instrument of
iron, so that he die, he is a murderer: the
murderer shall surely be put to death.
And if he smite him with throwing a stone,
wherewith he may die, and he die, he is
a murderer: the murderer shall surely be
put to death.
Or if he smite him with an hand weapon
of wood, wherewith he may die, and he
die, he is a murderer: the murderer shall
surely be put to death.
The revenger of blood himself shall slay
the murderer: when he meeteth him, he
shall slay him.
Numbers 35:16–19 (King James Version)
Oliver v. Quarterman, ___ F.3d ___, 2008 WL 3522425
(5th Cir. 2008)
Writing for the panel of the Circuit (Smith, Garza and
Prado, Circuit Judges), Judge Prado’s opinion contains the
following:
September 2008
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[The State Court Decisions]
Based on this evidence, the state court ruled that the
jury did not act improperly. The court concluded that
“a conscientious, dedicated and carrying [sic] jury con
sidered this case in accord with the Court’s Charge and
the instructions of the Court and rendered their verdict
in accord with the evidence they heard in this case unin
fluenced by any outside influence of any kind shown to
the Court in this hearing.” Oliver appealed this ruling to
the Texas Court of Criminal Appeals (“TCCA”), which
affirmed the trial court’s decision to deny a new trial and
stated that Oliver had not “met his burden of showing
outside influence. While there was testimony that at least
one Bible was brought to the jury room and some pas
sages were read by a few jurors, every juror who testified
stated that neither the Court nor another juror claimed
that the Bible should be considered as law or evidence
in the case.” The state trial court and the TCCA denied
Oliver’s state habeas petition.
[The District Court Decision]
The district court denied Oliver’s habeas petition. . . .
The court, however, granted a certificate of appealability
(“COA”) on whether the jurors’ use of the Bible violated
Oliver’s Sixth or Eighth Amendment rights.
[The External Influences on a Jury]
Oliver rests his argument on Supreme Court precedent
that, under the Sixth Amendment, forbids a jury from
being exposed to external influences during its delibera
tions. See Parker v. Gladden, 385 U.S. 363, 364–65 (1966);
Turner v. Louisiana, 379 U.S. 466, 472 (1965); Remmer v.
United States, 347 U.S. 227, 229 (1954); Mattox v. United
States, 146 U.S. 140, 149 (1892).
***
These cases demonstrate that the Supreme Court has
clearly established a constitutional rule forbidding a jury
from being exposed to an external influence. Whether
an influence is “external” or “internal” depends on the
facts of each case, but at its core the distinction amounts
to an examination of the “nature of the allegation” of an
improper influence on the jury.
***
It is against this backdrop that we must consider whether
the jurors’ consultation of the Bible amounted to an ex
ternal influence that raises a presumption of prejudice.
Stemming from these clearly established Supreme Court
precedents, it is clear that the prohibition of external
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influences from Remmer, Turner, and Parker applies to
this factual scenario.
[The Error]
Although there are no Fifth Circuit cases directly on
point, language from the Eleventh, First, and Sixth Cir
cuits bolsters this conclusion.
***
. . . when a juror brings a Bible into the deliberations
and points out to her fellow jurors specific passages that
describe the very facts at issue in the case, the juror has
crossed an important line. The Supreme Court counsels
us that a jury may not consult material that is outside
the law and evidence in the case. The Bible passages in
question here were not part of the law and evidence that
the jury was to consider in its deliberations. Moreover,
the jurors did not simply discuss their own understand
ing of religious law and morality or quote Bible passages
from memory to aid the discussion. Instead, the jurors
referenced a specific passage that stated that someone
who engages in a particular act—striking a person with
an object and killing him, as Oliver did to Collins—is a
murderer and must be put to death. Most circuits have
ruled that when a Bible itself enters the jury room, the
jury has been exposed to an external influence. Here,
we face facts that are even more egregious than in those
previous cases, as the jurors consulted a specific pas
sage that provided guidance on the appropriate pun
ishment for this particular method of murder. As such,
we hold that the jury’s consultation of the Bible pas
sages in question during the sentencing phase of the
trial amounted to an external influence on the jury’s
deliberations.
[Was the Error Harmless?]
Our inquiry, however, is not complete. We must next
determine the effect the Bible had on the jury’s decision
to impose the death penalty. That is, given that there
was a constitutional error because the jury consulted an
external influence, we must determine if that constitu
tional error was harmless.
***
Normally, under Remmer, if prejudice is likely from the
jury’s consultation of an external influence, the court
may place the burden of rebutting that presumption on
the state. . . . However, on habeas review, we do not use
the normal harmless error analysis. . . . Instead, habeas
petitioners are not entitled to relief based on a consti
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Send your letters, pictures, gripes, bonehead gaffes, or whathave-you to champton@tcdla.com or chattersley@tcdla.com.

Kudos
 ongratulations to Rip Collins of Austin, who got a not
C
guilty in Travis County Court 4 on an Assault FV. Says
partner Sam Bassett, “Who says old dogs can’t teach new
tricks?” Sam also reports: “Roy and I tried an Agg. Robbery case to a jury this week in Bastrop. Boys robbed 2
stores with guns to the face of clerks on a Sunday morning 18 months ago. Extraneous of burglary 60 days prior
to the robbery was admitted. Entered a plea of guilty
to a jury. Pretrial plea bargain offer—25 years. Today’s
verdict—9 years. State’s attorney: Greg Gilleland, assisted by Phil Hall. For us: myself and the aged but cagey
Roy Minton.” Looks like a winning streak for the Minton
Burton firm.
 ichard Gladden of Denton and Bill Habern of HuntsR
ville won an important victory. In a case of first impression in the Fifth Circuit, the U.S. Magistrate who was
assigned their case, which is pending in the Western
District of Texas, ruled that if a defendant pled guilty to a
sex offense in 1979 and thereafter discharged parole on
that offense, the Texas Board of Pardons and Paroles can’t
order him to go to sex offender treatment for the first
time 27 years later, when he is released on parole for the
clearly non-sexual offense of “credit card abuse,” without first giving the defendant notice and an opportunity
to be heard on whether he currently poses a threat of
committing another sex offense. The prosecution argued
that once a person has a conviction, the state could constitutionally impose sex offender conditions if the person
ever again came under the Board’s jurisdiction, regardless of the nature of the offense. Says Richard: “It looks
like the end is nearing for the State’s plainly arbitrary
if not deliberately abusive application of sex offender
conditions on Texas parolees, at least in this scenario.”
Congratulations, and good work, Richard and Bill.
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 ongratulations on a magnificent (!) victory to Mike
C
Gross and Mario del Prado and their entire capital
defense team. After an extremely hard-fought battle
involving prejudicial publicity and a change of venue
from Bexar County to Nueces County, Mike and Mario
obtained an LWOP plea for their client, Valerie Lopez,
on the first day of jury selection. Ms. Lopez was charged
with killing two infant children two months apart and
burying their bodies under her house. The Bexar County
DA, Susan Reed, announced on the day of Ms. Lopez’s
arrest that she would seek the death penalty. Mike and
Mario’s perseverance in seeking a life plea despite loads
of trial preparation and the DA’s stated intent to get the
death penalty for Ms. Lopez is to be commended. You
guys try to relax and enjoy this wonderful outcome.
 ongratulations to Greg Westfall and Joetta Keene, who
C
in the defense of Fredrick Hughs got death waived just
weeks prior to trial and then won an acquittal by the
creative use of surveillance videos the state used as evidence. Greg converted the store video into a PowerPoint
presentation for the jury. Joetta conducted a great voir
dire as well as an effective cross-examination of a former
girlfriend turned snitch.

Dispatches
Lawyer Chappell
I’ve just read Chuck Lanehart’s article in the Voice about
collecting fees, based on the sage advice, experience, and,
indeed, wisdom of Byron Chappell (RIP).   
As a lawyer in his 26th year of practice who was a baby
lawyer in Lubbock many years ago, I just wanted to share my
comments in appreciation for Chuck’s article. It wasn’t only
entertaining, but it brought back a time when practicing law
was probably more fun, but definitely more interesting.
I knew and respected “Lawyer Chappell,” and count it
a blessing that I was fortunate to “learn the law” and, impor
tantly, the “law business” from those older lawyers who practiced in the Hub City.   
Denzil Bevers, former judge of the 72nd, swore me in as
a lawyer. I remember clearly trying cases in his court through a

haze of cigarette smoke (yes, Judge Bevers smoked, as did I and
a bunch of the other lawyers and jurors).
I often tell stories about docket call in Lubbock in the
old days, when lawyers would announce that they needed a
continuance because “Mr. Green” hadn’t yet made an appearance at the office for interview. “Mr. Green,” of course, was the
money due on the balance of the fee. Most judges, if one didn’t
abuse the privilege, would allow a continuance for the client
to pay the balance of the fee before trial. (Back in those days,
judges had actually practiced law outside of the DA’s office
before ascending to the bench. But, I betray my Harris County
prejudice here.)
I can recall more than one lawyer announcing at the
trial docket that the client would change the plea—to “nolo
dinero”—meaning that the client couldn’t afford a trial and
had decided to accept a plea bargain. (This plea was made on
behalf of not only Hispanic clients, but clients of every race,
creed, and color, poverty knowing no racial or ethnic bound
aries.)   
But through all the years of observing the “old lawyers” at
work, I learned one important lesson: Regardless of the client’s
economic status, or ability to pay, or record of payment, when
push came down to shove, those “old lawyers” showed that
they would fight just as hard for those clients as for the ones
who could afford to gold-plate their defenses.   
A fight was a fight when it came to the courtroom and a
client’s rights, and more than once, Lawyer Chappell and those
other “old lawyers” gave their all for clients who couldn’t afford
to pay.   
Thanks, Chuck, for the memories, and the lessons.   
Brad Frye
Lindeman, Alvarado & Frye
Houston, Texas

We need your

Word!

Would you like to see your name in print?
We are looking for potential articles for the
Voice for the Defense.
If you would like to submit an article, please
send it to
Cynthia Hampton at champton@tcdla.com or
Craig Hattersley at chattersley@tcdla.com
Prior to publication, articles are reviewed and
approved by Emmett Harris, editor, and
Rebecca Davis, feature articles editor.
Questions? Call 512-478-2514 ext. 33

TCDLA New Members
Affiliate Member
Jill Miller, Alvin
Public Defender Members
Nicolas Hughes, Huntsville
William W. Navidomskis, El Paso
Dustin Nimz, Wichita Falls
Regular Members
Oyebamiji B. Adebayo, Texas City
George W. Aristotelidis, San
Antonio
Graham D. Baker, San Antonio
James L. Bates, Slidell

Duana Boswell-Loechel, Houston
Kimberly A. Butler, Fort Worth
Angela S. D’amore, Plano
Laurence A. Dunne III, Elgin
Louis J. Fohn, San Angelo
Alberto Garcia, Harlingen
Casey Garrett, Houston
Paula Goodhart, Houston
Neal Green, Corsicana
Craig A. Greening, Bryan
Jeffrey A. Hines, Carrollton
Tyffany M. Howard, Gatesville
Carson F Joachim, Houston
Gina Jones, New Braunfels

Jesse B. Kirkpatrick, Houston
Torinto Marasco, Huntsville
Lucio Antonio Montes, Houston
Jesse L. Quackenbush Jr., Amarillo
Eric R. Sandvig, San Antonio
Christopher W. Simpkins, San
Antonio
Ben L. Sturgeon, Pampa
Gregory Tsioros, Houston
Barnett O. Walker Jr., Prosper
Jerome B. White, San Antonio
Carl White, Denison

September 2008

VOICE FOR THE DEFENSE

19

Three Jury Trials, Two Supreme Court Opinions, One Texas
Court of Criminal Appeals Opinion, and a Life Sentence
John E. Wright—“Penry’s Lawyer”

I

By Alan Futrell

n the Spring of 1979, John Wright had been practicing law for
five years. After graduating from the University of Texas Law
School in 1973, he moved to Huntsville in 1976 to be near his
family. He soon married, and in 1978 his daughter was born.
Late one night in the fall of 1979, District Judge Joe Ned
Dean telephoned John at home and told him to go over to the
jail in Livingston (Polk County) and talk to a guy there named
“Henry.” The judge said that “Mr. Henry” was in a pretty big
jam, and maybe John could help him. John had recently ap
peared before Judge Dean in one of his very first criminal cases,
defending one Charles Allen.
Allen was already an experienced criminal before John met
him. He had most recently distinguished himself by stealing the
sheriff ’s pickup truck. Just down the road in Onalaska, Allen
stopped at a convenience store, and the dog in the truck bed
jumped out. A passing Onalaska cop helped capture the escaped
dog, and he recognized Allen from an earlier arrest.
As the officer was putting the dog in the cab of the truck,
he saw a shotgun behind the seat. Knowing that Allen was a
convicted felon, the officer arrested him and took him back to
the jail in Polk County—from which Allen soon escaped. He
was quickly apprehended and charged with escape, felon in
possession of a firearm, and unauthorized use of the sheriff ’s
motor vehicle (which he’d used to get away).
At the pretrial hearing, John successfully convinced the
court to suppress the shotgun after the officer admitted he had
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no probable cause or permission to search the pickup. (John
thinks that’s the only suppression hearing he’s ever won.) Then,
while preparing for trial, John ran a vehicle title search on the
pickup, and it came back the vehicle didn’t belong to the sheriff’s
office, or even the sheriff who had it on the day Allen stole it.
Rather, the car was titled to the sheriff ’s live-in girlfriend.1
At trial, John produced the vehicle title showing the pickup
didn’t belong to the sheriff, which embarrassed him and made
the DA mad. After briefly deliberating, the jury returned a
verdict convicting Allen of the unauthorized use. But the jury
members allowed afterward that they really convicted him for
the escape—which he hadn’t been charged with. On the day of
trial, John had gotten the escape indictment quashed because
it had occurred in another county!
Perhaps that trial impressed Judge Dean with John’s te
nacity and creativity. Whether he was impressed or not, weeks
later the judge appointed John to be the attorney for Johnny
Paul Penry. That appointment turned into a 30-year odyssey
that dramatically changed capital trial litigation in Texas. It
produced two U.S. Supreme Court opinions and one Texas
Court of Criminal Appeals opinion—all reversing Penry’s death
sentence.

In the Fall of 1979, John was returning to Huntsville after argu

In June 2008, John
Wright was awarded
a “Lifeline Award”
from TCDLA at this
year’s Rusty Duncan
Advanced Criminal Law
Course for his work
on the Penry case.

ing a civil appeal at the Court of Appeals in Dallas. He got out of
town later than he’d hoped, after spending time driving around
town looking for a service station that had gasoline. (This was
during the gas shortage of the late 1970s.) As he drove I-45 on
the way to Huntsville, the radio station aired a news story about
a young woman who had been brutally killed in Livingston, 45
miles from Huntsville in the next county. John thought, “Boy,
I’m glad I won’t be involved in that one.” A few days later, Judge
Dean called John at home and appointed him to the case.
To get a second-chair attorney appointed to work with
him, John began calling attorneys who worked in the district
where the case would be tried. He didn’t know that the judge
had already called nearly all of them already. So by the time
John got to them, they were all “too busy” to be co-counsel for
Penry. After John advised the court of his difficulty, the judge
told John of a 72-year-old attorney in Houston, Joe Newman,
who would help try the case.
Joe had all but retired from practicing law. But he had
been—and still was—a good criminal defense trial lawyer. After
John met with him, Joe came out of semi-retirement and aided
him immensely throughout the preparation and trial of what
would come to be known as Penry I.
To get ready for his very first capital trial, John asked for, and
the Court gave him, a scholarship to attend a capital seminar that
TCDLA was sponsoring in San Antonio. Gerry Goldstein was

one of the featured presenters at that seminar, and he provided
a list and sample motions that addressed many of the capital
issues of the day, including problems with the “special issues”
then used during the punishment phase of a trial.
A professor of psychology at Sam Houston State in Hunts
ville suggested that John should find out about Penry’s mental
aptitude, as well as other facets of Penry’s life. So John started
asking. Soon after, boxes and boxes of records arrived at his office
from the Child Psychiatric Unit at the University of Texas Medi
cal Branch in Galveston and the State School for the Mentally
Retarded. Johnny Penry had spent a lot of time in each of those
places during his childhood.
Upon John’s request, the court appointed Dr. Jerome
Brown, an excellent forensic psychologist in Houston, to assist.
Dr. Brown made several trips to Livingston and provided invalu
able aid to the defense team during Penry I. Based on Penry’s
childhood records, John and Dr. Brown developed sanity and
competency evidence to present at trial.
In 1980, John Hinckley’s successful insanity defense fol
lowing his attempted assassination of President Reagan had
not yet occurred. At that time, most states, including Texas,
decided sanity issues on the basis of whether the person “knew
his/her conduct was wrong but was unable to stop it.” Dr. Jose
Garcia, a psychiatrist from Houston, described Penry’s mental
health and mental retardation circumstances to the jury—much
to the consternation of the state. During the guilt-innocence
phase of the trial, Penry’s “confession” was strongly challenged,
both in and out of the jury’s presence—again, to the chagrin
of the state.
Penry’s defense team put on their mitigation evidence, to
the extent it could be called such (as John describes it), during
the punishment phase of the trial. It wasn’t much, but it was
the best they could do with what they had.
At the close of evidence, and before the jury was charged
with deciding Penry’s punishment, a “charge conference” was
conducted. Right off, the court informed both sides that it had
“prepared the charge right out of ‘McClungs,’ so there shouldn’t
be any objections.”
John, however, remembered that his criminal procedure
professor at UT had remarked on the new “special issues” the
legislature had recently provided for the punishment phase in
a capital trial. That professor suggested those questions might
be objectionable. And at the San Antonio seminar on capital
murder, Gerry Goldstein included the same observation in his
remarks.
Before the judge could call the jury back in, John asked the
court for the opportunity to make his charge objections. He
read them into the reporter’s record, along with his proposal
for an alternative. Much to the distaste of the court and district
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attorney, John raised two objections to the court’s charge on
punishment.
The first was that without additional special issues, there
was no way for them to consider any of Penry’s “mitigating cir
cumstances.” Nine years later, that issue carried the day when
the United States Supreme Court reversed the capital murder
conviction and death sentence in Penry v. Lynaugh, 492 U.S.
392 (1989).
The second charge objection—which John swears came
to him out of the blue—was that because of Penry’s mental re
tardation, he shouldn’t even be subjected to the death penalty.
That argument, of course, was the penultimate issue 23 years
later in the Supreme Court decision in Atkins v. Virginia, 536
U.S. 304 (2002), which precludes the death penalty for persons
who are mentally retarded.
Both objections were summarily denied, and the jury was
charged with what the court had previously written. Whereupon
the jury returned with a death sentence.

Not surprisingly, John had never appealed a death penalty
case before. It was unclear whether he was even approved or
authorized to do the capital appellate work for Johnny Penry,
but he set about to do it anyway, writing Penry’s direct appeal
and state habeas corpus petition to the Texas Court of Criminal
Appeal. During that time, John met Curtis Mason, who was
working for what was then called the Staff Counsel for Inmates
with what is today’s equivalent of the Institutional Division
of the Texas Department of Corrections (ID-TCD).2 Beyond
that, there was no outside help to develop and present Penry’s
appellate arguments.
Although Penry I was reversed on a punishment issue,
the law at that time required the entire case be retried: guilt/
innocence and punishment.3
The principal participants for the state were the same for
Penry II. Joe Ned Dean was still the district judge and Joe Price
the DA. John Wright was still lead counsel, but considerable
interest had developed in the defense after the Supreme Court
reversed the case.
The prestigious New York law firm of Paul, Weiss, Rifkin,
Wharton, and Garrison came in as second chair, a blessing of
immense proportions. Not only did the firm provide one of its
partners, Robert S. Smith, to oversee the case; it also assigned
numerous lawyers to the case and let them go to work. Julia
Tarver gave her time and talent as unselfishly and earnestly as
anyone could imagine. Later on, during the appeal of Penry II,
Kathy Puzone, Andy Tauber, and a long list of other lawyers also
contributed countless hours to the cause.
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Additionally, the Paul, Weiss firm spent tens of thousands
of dollars paying for research, expert witnesses, and technology
for Penry II—something lacking at the time of Penry I. John
notes that having the firm pay for such expenses turned out to
be a mistake the defense team later regretted. They realized ulti
mately that if they had asked the state or county to pay for those
expenses—as is customary today—maybe the state would have
been much more receptive to settling the case than they were.
But maybe not.
Since before the Penry I trial, John had attempted to settle
the case for a life sentence. The problem was in the “fine print.”
The 1978 Texas Code of Criminal Procedure provided that a
person sentenced to a life term would be eligible for parole in
20 years. That period of time was far too short for the victim’s
family and the district attorney’s office to consider, so settlement
suggestions, though numerous, were short and fruitless.
At best, it is unclear whether it might have settled sooner
if Paul, Weiss hadn’t paid the expenses in Penry II. But, they did
pay, and the case was re-tried. However, the Texas Legislature
hadn’t changed the punishment-phase “special issues,” and
even though the legislature was in session that year, Joe Price,
the district attorney, didn’t want to wait for the revisions to be
made. So, The State of Texas vs. Johnny Paul Penry was tried a
second time.
During Penry II, the defense team presented a much more
robust defense than they did in Penry I. Certainly, their en
hanced mitigation presentation was made possible through
the generosity of the Paul, Weiss attorneys. But there was also a
much bigger presentation from lay witnesses during the second
trial. Penry’s mother had passed away in the time between tri
als. Consequently, Penry’s two sisters were more comfortable
testifying about their childhood and the abuse and suffering
their brother had experienced.
Anticipating defense objections to the same punishment
charge as had been presented in Penry I, the court came up with
what came to be known as the “nullification charge.” In reality,
it was a “supplemental instruction,” following the same three
“special issues” rejected by the Supreme Court. The instruction
informed the jury that if they wished to give Penry a life sentence
instead of the death penalty, then they should just go back and
answer “no” to one of the other three special issues.
When John “strenuously” objected to this “nullification
charge,” the court responded: “John, I didn’t make this up my
self. I got it from Harris County.”
The jury’s verdict was as expected, and Penry was again
sentenced to die.
Appealing Penry II was considerably easier, thanks to the
continued generosity of the lawyers with the Paul, Weiss firm—
at least in terms of the intellectual horsepower and man-hours.

As Penry II worked its way through the process again, Robin
S. Smith, from Paul, Weiss, presented the oral argument to the
Fifth Circuit Court of Appeals in New Orleans, Louisiana. The
lone dissent to the Fifth Circuit opinion formed the basis of
the Supreme Court opinion in Penry v. Johnson, 532 U.S. 782
(2001), which again reversed Penry’s death sentence. The Court
held that the “nullification instruction” still did not provide a
“meaningful” avenue for the jury to “consider and give effect
to” the mitigation presented on Penry’s behalf during the pun
ishment phase of the trial.
When Penry’s case came back to East Texas, Penry’s lawyers
weren’t welcomed back as heroes by anyone in their community,
other than their wives and families. But the prospect of trying
the case for the third time wasn’t something anyone was happy
about.
Venue was moved to Conroe in Montgomery County for
Penry III. The earlier trials had also changed venue, moving
from Trinity to Walker counties, respectively. As is required by
Chapter 31 of the Code of Criminal Procedure, in a judicial
district with more than one county, when venue is changed,
the case is required to first be moved to another county in the
district. The bizarre result in Penry’s case was that it was tried
three times in three different courthouses, all of which were in
communities less than 50 miles from where the offense occurred.
Residents in these counties read the same newspaper and watch
the same local news. The net result of “changing venue” in such
circumstances was, and is, more cosmetic than real.
In 2002, as they began jury selection for Penry III, Atkins v.
Virginia had been argued, but was not yet decided by the U.S.
Supreme Court. The defense moved to delay the start of Penry
III until late June or early July of 2002, after Atkins would be
issued. But the trial court denied their motion.
A new judge presided over Penry III. Hon. Elizabeth Coker
was newly elected to the bench. She was anxious to get the Penry
case tried and out of the way. Not surprisingly, she wasn’t any
more tolerant of the defense’s efforts to voir dire prospective
jurors than Judge Dean had been. Judge Coker wouldn’t allow
defense counsel to ask the venire whether they could follow
a law prohibiting the execution of mentally retarded people.
“That isn’t the law, and you’re not going to ask that question,”
the judge said.
Two-thirds of the way through Penry III, the Supreme
Court’s opinion in Atkins came out, prohibiting the execution of
mentally retarded people. Defense counsel moved for a mistrial,
and filed a motion for a life sentence. Both were denied.4

It’s hard to believe that the punishment phase “special issues” in

Penry III were the same as they had been for both of the previous
trials. However, the defense objections to the charge exceeded
more than a hundred at the charge conference for Penry III.
The objection that ultimately prevailed addressed the “spe
cial issue” the court gave the jury on mental retardation—which
amounted to yet another “jury nullification” charge. It very
much resembled the one the Supreme Court had rejected four
years earlier in Penry II.
The nullification charge in Penry III instructed the jury that
if they thought Penry was mentally retarded, they could go back
and answer “no” to one of the earlier three “special issues.”
The verdict was the same. But the writing was on the
wall.
The appeal of Penry III was short-lived: The Texas Court of
Criminal Appeals reversed Penry’s death sentence for the third
time in Cause No. AP 74,445 Slip Opinion (October 5, 2005).
“Nullification instructions” weren’t any more acceptable in 2002
than they had been in the early 1990s.
By the time the Court of Criminal Appeals reversed Penry
III, another change had also occurred. Prosecuting for the
state, District Attorney Joe Price had tried all three Penry cases.
However, in the winter of 2003—and after Penry III had been
reversed—Mr. Price died in a one-car accident as he drove
back to Livingston from the Houston Rodeo and Livestock
Exhibition. The district attorney who would prosecute Penry
IV was Lee Hon.
The person sitting on the Judge’s Bench also changed. After
presiding over Penry III, Judge Elizabeth Coker stood for reelection in the 285th Judicial District. That campaign became
involved in litigation with one of her opponents. In late 2007,
as part of documents produced in a discovery exchange in that
lawsuit, a campaign brochure for Judge Coker declared that she
“had cleared the way for Penry’s execution.”
Upon reading that statement, John and the others on Pen
ry’s defense team felt that Judge Coker would likely not be a fair
and impartial arbiter of the law during what would be Penry
IV, so they began drafting a motion to recuse Judge Coker. But
before that motion was filed, Judge Coker reassigned the case
to Judge Fred Edwards of the 9th Judicial District, Montgomery
County—which was where Penry II had been tried.
In late January of 2008, and well into February, John and
Joe Hon began serious discussions, trying to work out a plea
agreement to end the litigation. Finally, on February 15, 2008,
the case was settled when Johnny Paul Penry pled guilty to four
first-degree felonies. He also agreed to accept a life sentence for
each offense, and the sentences were “stacked,” meaning the
second life sentence didn’t begin to run until the first sentence
was satisfied. As an additional condition to the plea agreement,
Penry agreed never to apply for parole. Finally (and with zero
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legal significance), the district attorney’s office required Penry
to agree and stipulate that he was not then, and had never been,
“mentally retarded.”
Afterward, Johnny Penry asked John Wright where they
were going to send him when he got off death row. John Wright
didn’t know. So when they took Penry to Huntsville to be as
sessed, John went over to see him. Penry was glad to see his
lawyer for the first time in a place other than death row or
a courtroom, and he expressed his gratitude. After spending
some time talking together, John thought Penry’s attitude and
demeanor were “right on.” Penry seemed to be handling his new
surroundings as well as could be expected.
After he was assessed, Penry was taken first to the State Hos
pital for the Mentally Ill and Retarded in Rusk, Texas. Shortly
afterward, they moved him to the Skyview Psychiatric Lodge
for Mentally Retarded Offenders.
One of Penry’s two sisters is still alive, and she knows her
brother is no longer on Death Row.

John Wright had tried to get a life sentence for Johnny Penry
since before the start of Penry I in 1980. Finally, after three tri
als, two Supreme Court opinions, and one Court of Criminal
Appeals opinion, he got what he had been asking for: a life term
plea agreement for Penry.
When asked, “If you could do it again, would you,” John
replied, “Which part?”
The Penry case took a significant personal toll on John.
However, humble as he is, he blames the unfortunate things that
happened to him on himself, and not on Penry. He observed
that without that case, maybe things would have been better
and maybe they’d have been worse.
They surely would have been different.
For thirty years the Penry cloud hovered over John’s head.
It wasn’t always rainy, but it was always cloudy.
When he finally got the case settled, he said he felt relieved.
In a newspaper interview after the Penry plea was finished, John
told the reporter that his daughter would soon be celebrating
her thirtieth birthday. He paused, then reflected that “in her
lifetime, she has never seen her dad when he didn’t have the
Penry case to worry about.”
She’s seen him since her birthday, and after nearly 30 years,
her dad doesn’t have that worry anymore.
Notes
1. In the late 1970s, unmarried couples living together were still dimly
viewed by a large part of rural Texans.
2. Years later, after prevailing in Penry I, the Texas Legislature prohibited
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further capital habeas work by the staff counsel for inmates.
3. The Texas Code of Criminal Procedure was changed to allow the retrial
of the punishment phase if the reversal is on a punishment-phase issue.
4. After Penry II and before the beginning of Penry III, the Texas Legislature
amended the Code of Criminal Procedure to allow for the retrial of only the
punishment phase of the trial when the punishment verdict is overturned.

Alan Futrell is a 1974 graduate of Texas A&M
University and a 1989 graduate of Saint
Mary’s University School of Law. He
practices law in San Antonio, Texas, and,
with encouragement and support from
his wife, Donna, is primarily focused on
capital murder defense.
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Marvin Foster
TCDLA mourns the passing of one
of its finest warriors. Herewith we
present his final war story.

“Nuts—No Juries”
In Spanish, “nuts” translates as nueces. Corpus Christi is the county seat of
Nueces County. This is a story of the year when there were no jury trials in Nueces
County, because there were no juries available.
We used to, in all the counties I remember, draw our jury panel lists from what we called “the jury wheel,”
which was usually a cylinder-shaped wire cage about the size of a 55-gallon barrel, mounted on a stand with a
handle at one end used to spin it, just like you’ve seen them draw raffle tickets from. Up until the early 1970s, these
wheels were filled with slips of paper with the names and addresses of prospective jurors on them. Those slips were
prepared by typists, with the information being taken from the property rolls and the poll tax lists.
In Texas, particularly from Victoria to the Rio Grande, the tax rolls generally had only the names of the more
affluent, large-property owners listed because most of the blue-collar workers, particularly those of Mexican descent,
bought their homes and property on a “contract for sale,” which meant the property was not conveyed into their
names until paid for. Many of those same people also did not pay poll taxes (enabling you to vote), either because
politics did not interest them, they couldn’t afford to, or they figured their vote would not be counted anyway. The
result of all this was that the jury wheels contained, for the most part, names of prospective jurors inclined to be
conservative in damage awards and strict on crime.
My favorite personal injury lawyer in Corpus Christi, where I practiced for about
12 years, was William “Bill” Edwards, and I referred all my injury cases to him on
a 50-50 basis, as well as getting many other lawyers to do so, too. Bill later acquired
a partner, one of the greatest—James DeAnda—who later became a United States
District Judge in the Southern District of Texas. Bill, Jimmy, and I had many elbowbending conversations about the unfair (“rotten,” we called it) jury system in South
Texas. At the conclusion of these confabs, we always swore to figure a way to right
the wrong that was being done to plaintiffs and those accused of crime (and their lawyers, of course). Believe me, prosecutors and insurance lawyers were tough to live with
in those days in that area of Texas.
In the summer of 1970, Nago Alaniz asked me to try a criminal case for him in
Nueces County, involving a Latin American named Raymond DeLeon charged with
the possession of marijuana. In mentioning that to Edwards, we suddenly decided he
would second-chair me and we would attack the method of jury list preparation.
Our client was employed, hadn’t paid a poll tax, had a family, and was buying
his home on a contract for purchase. He was a perfect fit for our objections. We
prepared a lengthy motion and supported it by an in-depth brief.
We had drawn a judge rather new to district court trials, particularly criminal cases, having been Nueces County judge for several years before being appointed to a new bench. His name was Noah Kenedy, and he was knowledgeable and fair, willing to try to follow the law once it was shown him.
The law at that time, as I recall, was very explicit about how the drums
were filled. It had to be during the month of August each year. No other date
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was legal. Ben
Ligon, who was district clerk in Nueces
County, always used
the 105th courtroom because the
judge, J. D. Todd,
took his vacation
that month and used
part of the month to wind up the dockets in Kleberg County. Ligon
would hire two or three dozen young women, furnish them with
typewriters and the material needed, and they would take most of
the month filling the drum with small gummed labels containing
names and addresses of possible jurors.
The drum itself was kept in the attic of the county courthouse,
and Corpus Christi tended to be hot and humid much of the year.
That did not work to improve the state of the gummed labels used
to fill the barrel.
At a hearing on our motion, it was decided that the court and
all concerned lawyers would simply climb up into the attic where
the barrel resided, and someone from the district clerk’s office
would unlock it and show us how names were drawn.
Wow! What a break for us! The judge, Bill Mobley, the district
attorney, Bill Edwards, Nago Alaniz, Tony Canales (who was also
sitting at our table), and a couple of Corpus Christi Caller-Times
reporters, along with an assistant district clerk, all went up to view
the process and watch our tax dollars at work.
The clerk unlocked the trap door on the wheel, reached
in, and withdrew not one slip, but about fifteen or twenty stuck
together with the gum on the labels. We had a Polaroid with us
and you see the photo below of Bill, Tony, and I having fun with
the labels. There is also re-printed here a short news item from the
paper of September 18, 1970.
The district attorney was going to make an inquiry to the attorney general, but meantime, we filed an amended
motion to quash the entire contents of the wheel. The district attorney joined in the motion, and Judge Kenedy
granted it, remarking in open court, as he affixed his signature to the order, “Why didn’t I listen to my mother and just
keep on playing the violin?”
Bottom line: no juries available until the barrel was filled in August 1971!
I think this had something to do with the Lege changing the law concerning sources of jurors’ names. It also gave
the criminal defense lawyers a 12-month period in which to collect substantial fees, although it was tough on incarcerated citizens wanting to plead guilty. Many
cases were, by agreement, moved to adjoining
counties. Venue changes on state’s motion might
have been valid, but no one wanted to chance it,
so if you didn’t want a trial, you just put your case
on the jury docket and waited until after Labor
Day 1971.

Marvin Foster of Cherokee was 80
when he passed away on July 26,
2008. Licensed to practice law in
1954, he had an active practice
in various parts of the state. Just
a few days prior to his death he
had appeared in court in San Saba,
where he was defending a woman
accused of a drug offense. Marvin and his “War
Stories” will be sorely missed.
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Two Steps Forward:

Oseek removal of a particular state court judge from a

n that rare occasion when a lawyer feels compelled to

particular matter or hearing in Texas, case law will be con
founding. Respondents on a recusal effort generally have a
much easier time citing to authority that seems to support
their arguments than do movants. Two provisions in the Rules
of Civil Procedure dictate both the grounds and procedures
for recusal. The grounds are somewhat stringent—and rightly
so, since recusal should not be deemed a litigation strategy.
Snippets from the more frequently cited cases restrict those
grounds even beyond their clear interpretation and, in my
opinion, improperly so. A divided Tenth Court of Appeals
has recently done much to rectify that, while at the same time

clarifying a procedural point. Kniatt v. State, 239 S.W.3d 910
(Tex. App.—Waco, delivered Dec. 5, 2007); Kniatt v. State, 255
S.W.3d 311 (Tex. App.—Waco, 2008). However, practitioners
should be selective in relying on Kniatt, so as to avoid going
one step backwards.

Recusal Plain and Simple
Rule 18b(2) of the Texas Rules of Civil Procedure provides
seven grounds for the recusal of a judge—any one of which
may result in recusal—the first two being most often cited and
most often confused:
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A judge shall recuse himself in any proceeding in
which:
(a) his impartiality might reasonably be questioned;
(b) he has a personal bias or prejudice concerning the
subject matter or a party, or personal knowledge
of disputed evidentiary facts concerning the pro
ceeding;
A clear reading of the above rule actually reflects three sep
arate grounds, with Rule 18b(2)(b) itself containing two. For
reasons that will receive brief attention later (but largely exceed
the scope of this article), Texas case law frequently intermingles
these grounds and imposes an additional burden, ostensibly
based on a United States Supreme Court opinion. By way of
example only, in Ludlow v. DeBerry, 959 S.W.2d 265, 281, 283
(Tex. App.—Houston [14th Dist.] 1997, no writ), the court ex
plained that while “[a] reasonable person standard makes sense
because the rule provides for recusal where a judge’s impartiality
might reasonably be questioned,” it nonetheless was required to
determine, due to Liteky v. United States, 510 U.S. 540 (1994),
“whether the alleged act indicating bias or impartiality emanated
from an extrajudicial source” and whether the judge’s actions
indicated such a “‘high degree of favoritism or antagonism as
to make fair judgment impossible’”) (citation omitted).
Much of the unjustified intermingling stems from a single
problem that can be expressed two ways. Simply, Texas pro
vides for a radically different recusal scheme than that on the
federal level. Alternatively, Texas distinguishes recusal from
disqualification in highly significant ways. On the federal level,
recusal and disqualification mean virtually the same thing and,
accordingly, are sought in virtually the same way. In Texas, dis
qualification results in a more draconian outcome than recusal,
has fewer grounds, is procedurally simple to raise (recusal has
many requirements), can be reviewed (through mandamus)
immediately if denied (not so with recusal), and can even be
raised for the first time on appeal (recusal is deemed waived
if the lawyer knows of grounds but makes no motion). These
differences cause federal case law to be misleading if not clearly
inapplicable to issues of recusal and disqualification in Texas.
See Robert P. Schuwerk & Lillian B. Hardwick, Handbook of
Texas Lawyer & Judicial Ethics, 48A, Part VI. “Removal of Judges
from Particular Cases in Texas State Court” (Thomson-West
2007–2008).
The procedural aspect of recusal most relevant to Kniatt
appears in Tex. R. Civ. P. 18a(f): “If the motion is denied, it
may be reviewed for abuse of discretion on appeal from the
final judgment. If the motion is granted, the order shall not be
reviewable, and the presiding judge shall assign another judge
to sit in the case.”
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The Tenth Court of Appeals confirmed that Rule 18a(f)
means precisely what a plain reading suggests it means, ac
knowledged the separate ground for recusal in Rule 18b(2)
(a), and rejected the requirement of “extrajudicial source” for
a determination of judicial bias. For all of this, the majority of
the court and stalwart defense attorney Richard Gladden deserve
high praise. That the opinion may otherwise meander from a
perfect path in no way detracts from these accomplishments.

What Happened in Kniatt
Factual and procedural background
Eighteen-year-old Nathan Kniatt, charged by indictment for
possession of methamphetamine, fired his attorney shortly
before a pretrial hearing on December 7, 2001. In one of his
recusal briefs, Gladden explained that Kniatt’s first lawyer had
set a flat fee and initially said Kniatt had a good case, but later
waffled on the total amount of fee expected, failed to file a mo
tion to suppress, and—immediately before the scheduled trial
announcement—said that Kniatt was without any defense and
would probably have his bond revoked and be sent straight to
jail if he did not plead guilty. Kniatt then fired his attorney. What
followed, when the case was called for trial announcement by
the trial court, formed the basis of the recusal motion Kniatt
later filed. The Tenth Circuit noted the words of the trial judge
following an unrecorded bench conference with Kniatt’s first
lawyer and the assistant district attorney:
State versus Nathan Kniatt set for trial Monday morning.
As I understand from the attorneys they thought they
had a plea agreement. In fact they had a plea agreement,
and today the defendant has reneged on that, doesn’t
want the agreement. I’ve also been informed he wants
to fire the lawyer. All that’s okay with me. I’ll take all
this up. Defendant’s bond is revoked. He’s going to jail
pending trial. Have a seat over there, sir. We’ll set your
trial when we get around to it.
Kniatt , 239 S.W.3d 911, 2007 WL 4260155, at *1.
The judge then revoked Kniatt’s bond, and Kniatt was jailed,
only to be brought back to court in handcuffs four days later
and presented with the same plea agreement (plus a larger fine)
he had rejected before. Kniatt entered a plea of guilty, though
contending in later pleadings that he had never accepted a plea
offer made by the State, had involuntarily made his plea, and had
made it without the advice of counsel during his confinement.
In accordance with the plea agreement, the trial court assessed
the larger fine, deferred adjudication of guilt, and placed Kniatt
on community supervision for three years.

When the State later filed a motion to revoke Kniatt’s com
munity supervision and proceed with adjudication of guilt,
Kniatt filed a pre-conviction application for writ of habeas
corpus and a motion to recuse the trial judge from hearing that
application and from hearing the State’s motion to proceed with
an adjudication of guilt. After an assigned judge denied the
motion to recuse following an evidentiary hear
ing, the original trial judge then heard and
denied Kniatt’s application for writ of
habeas corpus and heard and granted
the State’s motion to revoke, adjudi
cating Kniatt guilty.
On appeal of the trial court’s
denial of his request for habeas
corpus relief and the order deny
ing his motion to recuse, the
Tenth Court of Appeals held that
Kniatt met his burden of showing
that his guilty plea was involuntarily
given and that the trial court erred
in denying Kniatt’s habeas corpus
application, but it did not reach the
recusal issue. The Court of Criminal
Appeals reversed the Waco appeals court
and remanded the cause for it to consider
Kniatt’s recusal issue.

Recusal Issues
As an initial observation, attorney Gladden faced tremendous
obstacles on appeal. Rarely does an appellate court treat a de
nied recusal motion with even a healthy discussion. Moreover,
Gladden convinced the Waco appeals court to change its initial
response:
In an unpublished opinion on remand that we now with
draw by separate order, we held that the assigned judge
did not abuse his discretion in denying Kniatt’s motion
to recuse. Kniatt’s motion for rehearing, which primarily
alleges that we and the assigned judge misapplied or
misinterpreted recusal law, is now before us.
...
Kniatt’s motion for rehearing asserts that the per se
extrajudicial-source rule does not apply to questionedimpartiality and personal-knowledge claims.
Kniatt , 239 S.W.3d 912, 914
The State’s argument, which the judge who heard the re
cusal motion apparently incorporated, certainly had a familiar

ring. Kniatt was seeking recusal based on the separate grounds
in Rule 18b(2)(a) (the judge’s impartiality might reasonably be
questioned) and in the second part of Rule 18b(2)(b) (personal
knowledge of disputed facts concerning the proceeding). Re
gardless, the State inaccurately summarized that Kniatt was
seeking recusal on the basis of some actual bias or prejudice
of the trial judge, the ground in the first part of
Rule 18b(2)(b). Moreover, the argument con
tinued, Kniatt had to show that this bias
or prejudice arose from an extrajudicial
source. Kniatt, 239 S.W.3d 913.

“Extrajudicial Source”
With the jumbled grounds set aside
for the moment, the “extrajudicial
source” thorn promises particular
problems for any movant in that, if
viewed as a requirement, it excludes
what the judge learned by virtue of
involvement with the matter at hand.
Respondents to a recusal motion use
it to explain even a judge’s unde
niable hostility to a party, arguing
that the party seeking recusal
caused the judge to feel that way. Since
the party’s counsel has the opportunity
to combat what caused the bad feeling, the argument has more
than superficial appeal. What is arguably more problematic is a
disposition of the judge from some other source, of which the
party may not even be aware and, thus, cannot counter.
“Extrajudicial source,” though, is not a Texas creation. It
is pulled from a United States Supreme Court case that both
movants and respondents tend to cite, Liteky v. United States,
510 U.S. 540 (1994), and is uniformly misapplied elsewhere.
The problem is not with “extrajudicial source” as a factor but as
a requirement. Movants often do a pretty good job explaining
extrajudicial source in terms of Liteky, due to the clarity of some
of the justices there, and feel appropriately confident discussing
it in context of a selected federal case or two.
Then things quickly go the respondents’ way in most cases,
which is why movants should conscientiously avoid reliance on
federal authority. For one thing, Texas does have a complete
body of recusal law, although relatively patchwork (due in large
part to spotty reliance on federal cases, carried forward from
opinion to opinion). For another, Texas clearly distinguishes the
effect of disqualification from that of recusal. A disqualification
results in erasure of everything the disqualified judge has done;
a recusal results in replacement of the judge from the time the
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motion was filed, with prior rulings remaining. In federal court,
the application of a “harmless error rule” may determine the
validity of decisions of a judge who is recused or disqualified
(recall the interchangeable use on the federal level). See, e.g.,
Patterson v. Mobil Oil Corp., 335 F.3d 476, 485 (5th Cir. 2003)
(“We are bound to conclude that, given the specific facts alleged
in the plaintiffs’ original and supplemental motions to disqual
ify, Judge Cobb should have recused himself under §455(a). . . .
Although we conclude that Judge Cobb should have
stood recused under §455(a), we do not automat
ically vacate the rulings issued after he should
have recused himself. In our circuit, the ‘harmless
error’ rule has long
been applied in this
context.”)
Were it possible to craft
an argument that the demon
stration of an extrajudicial
source should be required
for the more profound result
in Texas of disqualification (as opposed
to recusal), doing so with a line of federal
cases may be impossible and would likely
cloud the issue beyond clarification. In
his briefing, Gladden approached this
by hitting the federal cases head-on and
delving into legislative history of the fed
eral standards (never underestimate in
dustry sparked by determination). The
Tenth Court of Appeals, though, has re
lieved practitioners of a repeat journey with
this nugget: “We thus disagree with cur
rent [Texas] case law in criminal actions . . .
that require an extrajudicial source defined as a personal bias
arising outside the judicial proceeding.” Kniatt, 239 S.W.3d 920
(emphasis added). However, since the opinion also relies heavily
on federal case law, practitioners would be wise to refer only to
this insightful conclusion.
A reasonable backup argument (which Gladden also made)
is that ex parte discussions meet the extrajudicial test. Only
with the facts of Kniatt, however, might the unrecorded bench
conference—which Kniatt did not hear—among the judge, the
district attorney, and the discharged defense attorney qualify
as ex parte. That the judge who conducted the second recusal
motion made a factual finding as to this event suggests its sig
nificance: “[The district attorney] and Mr. Redington, who
no longer represented Mr. Kniatt, approached the bench and
engaged in a sub rosa conversation with Judge Gene Knize at
the side-bar. Neither Mr. Kniatt nor his father was able to hear
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the conversation.” Findings of Fact and Conclusions of Law,
State v. Kniatt, No. 25704-CR (40th Dist. Ct., Ellis County, Tex.
Jan. 20, 2008).
In other cases, ex parte discussions that exclude the mov
ant’s counsel could meet that test, but they can be hard to
demonstrate. The Waco court did not discuss the merits of this
argument in its opinion.

Segregating the Grounds
Rule 18b(2)(a) requires the assessment of the judge’s impartiality
from the perspective of a reasonable person. The first part of
Rule 18b(2)(b) requires a demonstration of bias or prejudice
on the part of the judge; since the judge is unlikely to admit
to bias or prejudice (perhaps sincerely unable to recognize it),
that assessment is also made from another’s perspective. How
ever, Rule 18b(2)(a) requires only a reasonable questioning of
the impartiality, not a conclusion of actual (though inferred)
bias or prejudice. While both grounds could apply in many
instances, the former is diluted if read merely as a restatement
of the latter.
The Waco appellate court, though, falls short of the clarity
it demonstrates regarding extrajudicial source with this second
issue: “From the history of Rule 18b(2)(a) and from Liteky and
its progeny, we are persuaded that Rule 18b(2)(a) does not
require a showing of bias (partiality) arising from an extra
judicial source that is outside the judicial proceeding.” Kniatt,
239 S.W.3d 920. While this statement provides a badly needed
elucidation, what it does not do is specify that a movant pursues
(and a judge hearing a recusal motion assesses) the different
grounds differently, since Rule 18b(2)(a) does not require any
showing of actual bias or prejudice. Senior District Judge John
Nelms, who heard the recusal motion on remand, left no room
for doubt:
In determining whether a judge’s impartiality might
reasonably be questioned so as to require recusal, the
proper inquiry is to whether a reasonable member of
the public at large, knowing all the facts in the public
domain concerning the judge and the case, would have a
reasonable doubt that the judge is actually impartial.
...
A reasonable member of the public at large, witnessing
[the trial judge’s] words and acts on December 7, 2001,
and knowing all the facts in the public domain concerning
the judge and the case, would have reasonably believed
that he revoked Mr. Kniatt’s bond and incarcerated him
either to punish him for not pleading guilty or to in
timidate and coerce him into an involuntary plea of

guilty, and would have caused such person to reasonably
question, and to have a reasonable doubt about, [the
judge’s] impartiality and objectivity towards Mr. Kniatt
in a subsequent hearing. . . .
Findings of Fact and Conclusions of Law, State v.
Kniatt, No. 25704-CR (40th Dist. Ct., Ellis County,
Tex. Jan. 20, 2008).

Reviewing a Granted Motion
The final contribution of Kniatt is an interpretation (albeit from
a divided court) of Rule 18a(f): “On January 2, 2008, Senior
District Judge John Nelms, the judge assigned to conduct the
hearing, heard Appellant’s motion and entered an order recus
ing Judge Knize. An order granting a motion to recuse is not
reviewable.” Kniatt v. State, 255 S.W.3d 311 (Tex. App.—Waco
2008). Typically this rule has been referenced only in passing in
case law, presumably because the language seems so clear. Be
cause the court had abated the appeal, though, so that a second
recusal hearing, with an appropriate standard, could occur, the
question was whether Rule 18a(f) prevented “review” of the
granted motion.
The court’s statement on this question, implying the ap
plication of the language regardless of what could amount to
timing issues, will also be helpful to practitioners, even outside
the context of a similar set of events. While the majority indi
cated no basis for its decision, apart from the language of the
rule, one is clearly inferrable. Movants typically argue for re
cusal—and appropriately so—on more than one ground, even
though similar or identical facts are urged as support for these

separate grounds. In fact, in my opinion, the movant should
separately work through each of the grounds with the evidence,
even if it is the same evidence for all the grounds. Orders grant
ing recusal motions typically do not state the reasons for the
decision, saying only “granted.” To be sure, the hearing judge
may be hard-pressed to say exactly which ground, if any, was
definit ive or even more persuasively demonstrated. The point
is that a neutral audience made a decision that the subject judge
should not hear a particular matter. Were that determination
to be reversed, the movant should justly question whether the
judge initially found recused is actually impartial. As to any
error in the wrongful recusal of a judge, it should be deemed
no more than harmless error, as long as the replacement judge
is fair; and recusal is available, if thought necessary, as to the
replacement judge.
Lillian Hardwick is co-author with Robert P.
Schuwerk of Handbook of Texas Lawyer
& Judicial Ethics (Thomson-West 2007–
2008), which contains an extensive
treatment of recusal and disqualification
of judges in Texas state courts. Although the
treatise was first published in 2002, it has been
supplemented each year since then. Volume 48A of the current
edition also contains a discussion of the Texas Code of Judicial
Conduct and Proceedings before the Commission on Judicial
Conduct. Currently chair of the State Bar Committee on the
Texas Disciplinary Rules of Professional Conduct, she provides
consulting in matters of attorney and judicial ethics and
judicial recusal and disqualification.
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What?! You ain’t never had too
much fun? You must have missed
South Padre Island, hosted by
Bobby Lerma, Sheldon Weisfeld,
and Susan Anderson.

Be sure to mark your calendar for next year.
This trip’s fun for the young of all ages . . .
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PADRE
You’ll want to see for yourself
the amazing Mobile Magical
Motorized Margarita Machine . . .
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to serve on the TCDLA board

TCDLA Officers
President
H. F. “Rick” Hagen

2nd Vice President
Keith Hampton

President-Elect
Stan Schneider

Treasurer
Lydia Clay-Jackson

1st Vice President
Bill Harris

Secretary
Bobby Mims

2008–09 Nominations Committee
District 1
Mary Stillinger

District 8
Kerri Anderson-Donica

District 2
Tom Hirsch

District 9
Sam Bassett

District 3
Mark Snodgrass

District 10
Sam Lock

District 4
John Young

District 12
Constance Luedicke

District 5
Reagan Wynn

District 13
James Makin

District 6
Susan Anderson

District 14
Nicole DeBorde

District 7
David Moore
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APPLICATION FOR MEMBERSHIP TO BOARD OF DIRECTORS
Date: _________Name: _______________________ Date of birth:___________Business address:________________________City: _____________
State: _________ Zip:______________Business phone: ______________Office fax:_____________________Business e-mail: __________________
College Attended: ________________________________________
To: ____________From:____________ Degree: ____________________
Law School Attended: ____________________________________
To: ____________From:____________ Degree: ____________________
What percentage of your practice is devoted to Criminal Law? ________State Bar membership number: __________
Date admitted to the State Bar of Texas: ________
Name of firm, partnership and/or professional association: _________________________________________________________________________
Describe your legal career and experience as criminal defense practitioner (Please attach additional sheets, if necessary) : ____________________
________________________________________________________________________________________________________________________________
During the five years immediately preceding the date of this application, list your criminal law activities to the extent and the capacity indicated:
ACTIVITY
NUMBER AS LEAD COUNSEL
State Felony Jury Trials
State Misdemeanor Jury Trials
Federal Jury Trials
State Appeals
Federal Appeals
State and Federal Non-Jury Trials
State and Federal Pleas of Guilty
State and Federal Post Conviction Remedies
Juvenile Proceedings
Dismissals
Grand Jury No-Bills
Case Decided on Pre-Trial Motions Where Evidence was Presented
Probation and Parole Revocations
(circle one)
Yes
No

(1)

Yes

No

(2)

Yes

No

(3)

Yes

No

(4)

Yes

No

(5)

NUMBER AS CO-COUNSEL

DISCLOSURE OF CONDUCT

Have you been subject to any disciplinary sanctions by the State Bar of Texas, by a district court in Texas, or by an
entity in another state which has authority over attorney discipline? Disciplinary sanctions include disbarment,
resignation, suspension, reprimand (public or private), order of rehabilitation, or referral to the professional
enhancement program?

Have you received notification from a district grievance committee from the State Bar of Texas or similar entity in
another state that a finding of just cause as defined by Section 1.06(P) of the Texas Rules of Disciplinary Procedure
has been made against you?
Has a criminal indictment or information been filed against you for a felony or misdemeanor involving moral
turpitude or other serious crimes as defined in the attorney standards?

Have you been convicted, received probation/community supervision (whether deferred or not), or fined for a felony
or misdemeanor involving moral turpitude or other serious crime as defined in the attorney standards?
Have you been sued for legal malpractice or other private civil actions alleging attorney misconduct, or have similar
actions been concluded by settlement, dismissal, or judgment for or against you?

Yes
No
(6)
Has a finding of inadequate representation been made against you regarding representation in a criminal case?
If any answers are circled “yes”, please provide a full written explanation and supporting documentation.

TCDLA PARTICIPATION
Please state when you first became a member of the TCDLA and describe your participation in TCDLA since that time.
________________________________________________________________________________________________________________________________
List any articles, writings, outlines or publications that you have authored in connection with substantive or procedural criminal law matters.
________________________________________________________________________________________________________________________________
List any speaking engagements you have undertaken relating to or addressing substantive or procedural criminal law topics.
________________________________________________________________________________________________________________________________
Describe briefly the reasons that you wish to become a member of the Board of Directors of the Texas Criminal Defense Lawyers Association.
________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________

Will you accept the obligation as a Director of the Texas Criminal Defense Lawyers Association to regularly attend board meetings (held
quarterly), submit articles to the Voice, participate in legislative efforts, be available for assistance in the Strike Force, participate in the Second
Chair (mentor) Program, maintain the highest level of ethical standards, maintain the highest level of competence and support by attendance and
participation at TCDLA and Criminal Defense Lawyers Project programs and endeavors? Yes _____ No ________.
28 VOICE FOR THE DEFENSE

October

2003

September 2008

VOICE FOR THE DEFENSE

35

Significant Decisions Report
Please
solely
on on
thethe
summaries
set forth
below.below.
The reader
is advised
to read the
Pleasedo
donot
notrely
rely
solely
summaries
set forth
The reader
is advised
to
full
each
opinion
in addition
brief synopses
provided.
readtext
theoffull
text
of each
opiniontointhe
addition
to the brief
synopses provided.
The
Report
is published
in Voice
for thefor
Defense
thanks tothanks
a stateto a
The Significant
SignificantDecisions
Decisions
Report
is published
in Voice
the Defense
grant
Judicial
and Courts
Training Fund,
administered
by the Texas Court
of
state from
grantthe
from
the Judicial
andPersonnel
Courts Personnel
Training
Fund, administered
by the
Criminal
Appeals.
Texas Court
of Criminal Appeals.

SUPREME COURT
Cert. to 8th Circuit (481 F. 3d 601)—Vacated/Remanded
Appellate court could not order an increase in a defendant’s sentence
Greenlaw v. United States, __U.S.__, 128 S. Ct. 2559, 171 L. Ed. 2d 399 (2008)
Greenlaw was convicted of several drug and firearm offenses, and sentenced to imprisonment
for 442 months. The 8th Circuit rejected his argument that his sentence was unreasonably long.
However, the appellate court determined that the “plain-error rule” stated in Fed. Rule Crim. Proc.
52(b) authorized it to order a sentence enhancement of 15 years longer than the term the trial court
had imposed. In vacating the judgment, Supreme Court held the appellate court was unauthorized
to increase the sentence. Following the party presentation principle that “[courts] do not, or should
not, sally forth each day looking for wrongs to right[]” and that “[courts] normally decide only ques‑
tions presented by the parties[,]” the Court held that absent a Government appeal or cross-appeal,
the sentence Greenlaw received should not have been increased.

Cynthia Hampton

Tim Crooks

Cert. to 5th Circuit (491 F. 3d 293)—Vacated/Remanded
Initial appearance before magistrate (in Texas, CCP art. 15.17 hearing) initiates judicial proceeding and therefore triggers 6th Amendment
Rothgery v. Gillespie County, __U.S.__, 128 S. Ct. 2578, 171 L. Ed. 2d 366 (2008)
Rothgery was wrongfully arrested as a felon in possession of a firearm. He was taken for an art.
15.17 hearing before a magistrate judge and informed of the accusation against him, bail was set,
and the magistrate ordered Rothgery taken into custody. He posted bail and was released. A grand
jury indicted Rothgery and increased his bail to an amount he could not afford. He was subsequently
rearrested. During this period, Rothgery had pursued court-appointed legal counsel, which he ulti
mately obtained approximately one week after the grand jury indictment. His attorney produced evi
dence that Rothgery was in fact not a felon, and he was released from custody. Rothgery brought suit
against Gillespie County, Texas, for violating his civil rights by not appointing counsel as required
under the 6th Amendment. The district court and the 5th Circuit court both rejected this claim. The
5th Circuit held that Rothgery’s 6th Amendment rights were not implicated because no prosecutor
had been present at the initial hearing. In his cert. petition, Rothgery argued that both federal and
state case law indicate that the 6th Amendment right to counsel applies to any hearing where a defen
dant is advised of his rights and the charges against him, regardless of whether or not a prosecutor
is present. Supreme Court holds that a criminal defendant’s initial appearance before a magistrate
judge, where he is apprised of the charge against him and his liberty is subject to restriction, marks
the initiation of adversary judicial proceedings that triggers attachment of the 6th Amendment right
to counsel.

Cert. to Louisiana Supreme Court (957 So. 2d 757)—
Reversed and remanded
State can’t kill child molesters unless death was intended
and resulted from crime
Kennedy v. Louisiana, __U.S.__, 128 S. Ct. 2641, 171 L.
Ed. 2d 525 (2008)
Kennedy was sentenced to death in Louisiana for the rape
of his eight-year-old stepdaughter. Despite the defendant’s
and his stepdaughter’s assertion that she was raped by another
suspect, the jury found aggravating factors under a Louisiana
statute that allow the death penalty if the offender is engaged
in aggravated or attempted aggravated rape and the victim is
under the age of twelve. Supreme Court held that the Louisi‑
ana statute violates the protection against cruel and unusual
punishment under the 8th Amendment. Eighth Amendment’s
protection against cruel and unusual punishment does not al‑
low the death penalty in convictions for child rape where the
death of the child was not intended and did not result from the
crime. The Court compared the death penalty for aggravated
rape against current norms of protection against cruel and un
usual punishment. Only six states have enacted legislation au
thorizing the death penalty in cases involving rape of a child,
and Congress did not include child rape as a capital offense
when the Federal Death Penalty Act of 1994 was expanded.
Although there may be a growing trend among states toward
making child rape a capital offense, currently those states are
in the minority. In addition, no individuals have been executed
for the rape of a child since 1964. Court’s precedent indicates a
distinction between first-degree murder and a non-homicide
offense such as rape of a child when considering severity of the
offense and the injury to the victim and the public. Making
rape of a child punishable by death would not necessarily lead
to lessening the pain of the victim and may lead to inconsis‑
tency in sentencing when aggravating factors are considered.
Cert. to California Supreme Court (40 Cal. 4th 833, 152
P. 3d 433)—Vacated/remanded
“Forfeiture by wrong-doing” does not waive 6th Amend
ment confrontation rights
Giles v. California, __U.S.__, 128 S. Ct. 2678, 171 L. Ed.
2d 488 (2008)
Issue here is whether a murderer maintains the 6th
Amendment right to confront the witness against him when
he caused the unavailability of the witness through an in
tentional criminal act not designed to prevent testimony. Pe
titioner was convicted by a jury of the first-degree murder of
his ex-girlfriend. Both the California Court of Appeals and
California Supreme Court affirmed, concluding that Peti‑
tioner forfeited his 6th Amendment right to confront his vic
tim’s previous statements made to a police officer before her
death. However, “forfeiture by wrongdoing” was neither a 6th
Amendment exception recognized during the founding of the

Bill of Rights nor recognized since. The two exceptions re
main where a witness made declarations immediately before
dying and where the defendant acted with intent designed to
prevent the witness from testifying. The Supreme Court held
“forfeiture by wrongdoing” is not a valid exception to the 6th
Amendment confrontation requirement.
Cert. to DC Circuit (478 F. 3d 370)—Affirmed
Gun enthusiasts rejoice—your UZIs are protected by the
2nd Amendment
District of Columbia v. Heller, __U.S.__, 128 S. Ct. 2783,
171 L. Ed. 2d 637 (2008)
A District of Columbia statute banned the registration
of handguns and the right to carry an unregistered firearm.
The statute also made it illegal to carry an unlicensed hand‑
gun with the exception of 1-year licenses issued by the police
chief. Finally, the statute required residents to keep lawfully
owned firearms unloaded and dissembled or secured with
a trigger lock device. Heller’s attempt to register a handgun
for home use failed, and he brought suit based upon his 2nd
Amendment right to bear arms. The District Court dismissed
the suit, and on appeal, the D.C. Circuit reversed, stating the
2nd Amendment bars the complete illegality of handguns and
disassembly provision of firearms within the household. Su‑
preme Court affirmed this decision. Court first analyzes text
of the 2nd Amendment and the right to bear arms it confers
upon an individual, which is supported by the operative clause
of the amendment, state constitutions, and interpretations of
the amendment by legal scholars since its adoption. However,
Court refuses to find the right without limits, noting many in‑
stances where prohibitions are still considered valid. Turning
to the District of Columbia law, Court finds the complete ban
of handguns a violation of the individual’s Second Amend‑
ment right to bear arms, based upon the handgun’s primary
purpose as a weapon of self-defense. Further, the unloaded
and disassembly provision was found to infringe upon the in
dividual’s right to bear arms in self-defense and was also found
unconstitutional. The licensing requirement was upheld, as
long as it was not administered in an arbitrary and capricious
manner.

FIFTH CIRCUIT
Rule 704(a) permitted exclusion of defense’s arson
experts
United States v. Eff, 524 F.3d 712 (5th Cir. 2008)
In prosecution for arson (based on setting fires in a federal
forest), district court did not abuse its discretion in excluding
the testimony of defendant’s two expert witnesses, who would
have testified about a neurogenetic defect (Klinefelter’s Syn‑
drome) defendant has, and its effects on him; to the extent
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that the experts’ testimony would have been their conclusion
that defendant was, due to this syndrome, unable to appreci‑
ate the nature and quality or wrongfulness of his acts, it was
impermissible testimony on an ultimate issue, barred by Fed.
R. Evid. 704(b); the district court likewise did not abuse its
discretion in excluding the balance of the experts’ testimony,
because that testimony, standing alone, was not sufficient to
warrant a jury instruction on defendant’s insanity defense; at
best, the expert testimony established only that defendant had
a diminished capacity to understand and anticipate the con
sequences of his actions, not that he was completely unable to
appreciate the nature and quality or wrongfulness of his ac‑
tions, as required for an insanity defense under 18 U.S.C. §17;
this sort of expert testimony—showing a diminished ability
or inability to inhibit inappropriate behavior—is precisely the
sort of legal excuse that Congress sought to preclude when it
amended 18 U.S.C. §17 to delete the “volitional prong” of the
insanity defense.
Failure to pay child support is ongoing offense; no error
in failing to instruct on defendant’s good-faith belief
that he did not have to pay
United States v. Edelkind, 525 F.3d 388 (5th Cir. 2008)
(1) The offense of willfully failing to pay a child support
obligation, in violation of 18 U.S.C. §228(a)(3), is a continu‑
ing offense for statute of limitations purposes; the 5th Circuit
rejected defendant’s argument that the crime is complete when
the child support obligation remains unpaid for longer than
two years or exceeds $10,000; accordingly, defendant’s pros
ecution for failure to pay child support was not time-barred
even though the unpaid obligation reached $10,000 at the lat‑
est on October 1, 1999, more than five years before the indict‑
ment was returned (on October 12, 2005).
(2) In prosecution for willfully failing to pay a child sup‑
port obligation, in violation of 18 U.S.C. §228(a)(3), district
court did not reversibly err in refusing to instruct the jury that
the element of “willfulness” was not met if the jury found that
defendant had a good-faith belief that he was not obligated to
pay a portion of his child support, even if that belief was un‑
reasonable; although ignorance of what the law requires may
be a defense to the element of willfulness, a defendant’s belief
that the underlying child support order is not valid is not a
valid defense; a defendant in a failure-to-pay-child-support
prosecution may not challenge the validity of the underlying
state court child-support order.
Filing false tax return is an aggravated felony
Arguelles-Olivares v. Mukasey, 526 F.3d 171 (5th Cir.
2008)
Immigrant’s conviction for knowingly filing a false federal
tax return, in violation of 26 U.S.C. §7206(1), was an “aggra‑
vated felony” under 8 U.S.C. §1101(a)(43)(M)(i) (an offense
involving fraud or deceit with loss to the victims exceeding
38 VOICE FOR THE DEFENSE
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$10,000); the majority rejected the approach of the 3rd Cir‑
cuit, in Lee v. Ashcroft, 368 F.3d 218 (3d Cir. 2004), which held
a federal tax offense other than tax evasion (which is specifi‑
cally mentioned in 8 U.S.C. §1101(a)(43)(M)(ii)) may not
constitute an aggravated felony under §1101(a)(43)(M), and
instead agreed with then-Judge Alito’s dissent in Lee and the
9th Circuit’s decision in Kawashima v. Gonzales, 503 F.3d 997
(9th Cir. 2007); the majority also found that there was suffi
cient proof that the loss to the victims from the offense of con
viction exceeded $10,000; the majority also held that in mak
ing this determination, when the amount of loss to a victim is
not an element of the offense, a tribunal should not (as under
the “categorical” or “modified categorical” approach) be lim
ited to the record of conviction itself (court noted a circuit split
with the 2nd, 9th, and 11th circuits on this issue); here, the pre‑
sentence report (“PSR”) from the prior offense provided clear
and convincing evidence of a loss exceeding $10,000, thus
qualifying the prior offense as an aggravated felony. (Judge
Dennis filed a dissenting opinion (1) stating he would follow
the 3rd Circuit majority in Lee, and (2) criticizing the reliance
on the PSR to establish the loss amount as inconsistent with
the “categorical”/“modified categorical” approach that should
be applied in immigration cases.)
No need to remand defective COA where parties had
fully briefed issues
Haynes v. Quarterman, 526 F.3d 189 (5th Cir. 2008)
(1) Court acknowledged persuasive authorities from the
6th and 10th circuits holding that pro forma blanket denials of
certificates of appealability (“COAs”) violate the requirement,
arguably implicit in Fed. R. App. 22(b)(1), that district courts
supply adequate individualized reasons for their denial of a
COA; nevertheless, even assuming arguendo such a require‑
ment, Rule 22 does not require the remedy of vacating the de
fective COA order and remanding the case back to the district
court, where, as here, the district court’s reasons for denying
a COA are apparent from its order denying habeas relief, the
parties had fully briefed the important issues on appeal, and
such a remedy would only delay the judicial process and frus‑
trate the legislative purpose of facilitating appellate review.
(2) Under the standard of Rhines v. Weber, 544 U.S. 269
(2005), federal district court did not abuse its discretion in de‑
nying a stay and abeyance in order to allow habeas petitioner
an opportunity to exhaust unexhausted state claims; assuming
arguendo that petitioner had good cause for failure to exhaust,
his unexhausted claims had no merit, since he had no meritori
ous argument that the Texas Court of Criminal Appeals would
allow him to file a successive application for post-conviction
relief on the unexhausted claims.
(3) Texas death-sentenced inmate was entitled to a certifi‑
cate of appealability (“COA”) for his claim that the prosecution
had exercised peremptory challenges against two venire mem‑
bers based on racially discriminatory reasons, in violation of

Batson v. Kentucky, 476 U.S. 79 (1986); under the application
of Batson made in Snyder v. Louisiana, 128 S. Ct. 1203 (2008),
an appellate court applying Batson arguably should find clear
error when the record reflects that the trial court was not able
to verify the aspect of the juror’s demeanor on which the pros
ecutor based his peremptory challenge; as to two of the struck
venire members, the state trial judge could not possibly have
credited the prosecutor’s explanation that they were struck
because of their demeanor during individual questioning, be
cause the trial judge did not preside during the individual ex
amination of the venire members; nor did the district court
find another credible non-racial explanation that could satisfy
the state courts’ determination that the peremptory challenge
of these two venire members was race-neutral.
Evidence of co-defendant’s mental illness admissible in
medicare fraud case
United States v. Ogba, 526 F.3d 214 (5th Cir. 2008)
(1) In Medicare fraud case, district court did not abuse its
discretion in refusing to allow in evidence that, defendant ar‑
gued, tended to show that a recruiter (a codefendant who was
testifying as a witness for the government) had a long history
of mental illness, had pleaded guilty involuntarily in order to
escape immediate incarceration, and was fearful of increased
incarceration if she did not “play ball” with the government;
the probative thrust of the evidence (which consisted of an
email from the Federal Public Defender to the Assistant Fed‑
eral Public Defender representing the witness, and a colloquy
between the district court and the witness during trial) went
to aspects of the witness’ credibility and motivations to testify
that were adequately brought out during cross-examination
and by the introduction of other evidence.
(2) District court did not abuse its discretion in admit
ting into evidence the government’s summary chart, where
the chart accurately reflected the underlying records and testi
mony and where the jury was instructed that the chart was not
itself evidence or proof of any facts.
(3) Case agent’s hearsay evidence about statements that
wheelchair recipients made to him violated defendant’s Con
frontation Clause rights; nevertheless, in light of the quantity
of non-hearsay evidence of health care fraud presented at trial,
the error was harmless beyond a reasonable doubt.
(4) District court did not abuse its discretion in giving
a “deliberate ignorance” instruction, because the government
met its burden of showing defendant’s subjective awareness
of illegality and a “purposeful contrivance” to avoid learning
whether his conduct was illegal.
(5) Although defendant waived claim of multiplicity of
counts by failing to file a pretrial motion, he could still raise
a claim of multiplicitous sentences; under the reasoning of
Whalen v. United States, 445 U.S. 684 (1980), defendant’s con
victions for illegal remuneration under 42 U.S.C. §1320a7b(b) and health care fraud under 18 U.S.C. §1347 were mul

tiplicit ous and violated double jeopardy, because—given the
charging instrument, the trial proof, and the general verdict
in this case—the health care fraud conviction could have
been based on a theory (illegal remuneration plus specific in‑
tent to defraud), of which the illegal remuneration, standing
alone, was a lesser-included offense; accordingly, even under
the plain-error standard of review, the 5th Circuit reversed in
part, remanding to the district court for resentencing (and,
presumably, election of a count to be dismissed) to remedy the
multiplicity of sentences.
Unconditional plea waived argument on appeal
United States v. Sealed Appellant, 526 F.3d 241 (5th Cir.
2008)
Because an unconditional guilty plea ordinarily waives
all non-jurisdictional defects in the proceedings below, defen‑
dant’s unconditional guilty plea barred his right to challenge
on appeal the district court’s denial of his motion to suppress
as well as his constitutional challenge to one of his statutes of
conviction (18 U.S.C. §2251(a)); the types of “jurisdictional”
matters that survive an unconditional guilty plea for appeal
are not ones going to the legislative jurisdiction of Congress to
enact statutes, but only to judicial subject matter jurisdiction
to adjudicate the particular case.
Misprision of felony was aggravated felony
Patel v. Mukasey, 526 F.3d 800 (5th Cir. 2008)
Immigrant’s conviction for misprision of a felony offense
involving a loss to a victim that exceeds $10,000 is an “aggra‑
vated felony” under 8 U.S.C. §1101(a)(43)(M)(i); although
the immigration judge and the Board of Immigration Appeals
both erred in going beyond the statutory definition of the of‑
fense of misprision of a felony under 18 U.S.C. §4, immigrant
was nevertheless not entitled to relief; the third statutory ele‑
ment of misprision of a felony (namely, an affirmative step
to conceal the felony) necessarily entails fraud or deceit; nor
could he dispute that the loss exceeded $10,000; the record
of conviction contained an order of restitution exceeding
$10,000, and immigrant could not now collaterally attack the
validity of that restitution order.
“Presumed weight” of drugs OK for purposes of guidelines
United States v. Tushnet, 526 F.3d 823 (5th Cir. 2008)
In calculating drug quantity for purposes of the Sentenc‑
ing Guidelines, district court did not err in using the “pre‑
sumed weight” of 250 mgs. per pill, rather than the 100 mgs.
of actual MDMA (Ecstasy) that the 5,000 pills sampled (out of
45,331) each contained; MDMA is not one of the drugs desig‑
nated in the Guidelines as to be measured only by the amount
of controlled substance alone, as opposed to the drug’s weight
in combination with a filler.
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Prior state conviction for sexual conduct was not a
“crime of violence”
United States v. Rosas-Pulido, 526 F.3d 829 (5th Cir.
2008)
District court reversibly erred in characterizing defen‑
dant’s prior Minnesota conviction for fourth-degree criminal
sexual conduct (Minn. Stat. §609.345 (2003)) as a “crime of
violence” for purposes of USSG §2L1.2(b)(1)(A)(ii).

at issue, such that a reasonable person would harbor doubts
as to the judge’s impartiality. Because the evidence adduced at
Appellant’s trial showed that the judge was one of Appellant’s
victims in the criminal transaction at issue (Appellant’s letter
of August 15, 2003, threatening to kill judge and others), such
that a reasonable person would harbor doubts as to his impar‑
tiality, the judge was statutorily disqualified from presiding at
Appellant’s trial, and the resulting judgment of conviction was
a nullity. COA’s judgment is therefore reversed.

COURT OF CRIMINAL APPEALS

Appellant’s PDR from Harris County—Reversed
Malik applies to factual sufficiency review, Benson/
Boozer test rejected; due process violated when COA
considered theory not submitted to jury
Wooley v. State, __S.W.3d__ (Tex.Crim.App. No. 086107, 6/25/08)
COA rejected Appellant’s factual insufficiency argument
and affirmed his conviction for murder. CCA rejects Appel‑
lant’s invitation to analyze factual sufficiency of the evidence
by the Benson/Boozer rule, which required that evidentiary
suffic iency be measured by the jury charge actually given, and
instead holds that Malik’s hypothetically correct charge analy‑
sis applies. However, CCA holds that appellant’s due-process
rights were violated when COA affirmed his conviction under
the unsubmitted theory that he aided “another” to murder
the complainant. Moreover, the error is not subject to a harm
analysis. Therefore, COA’s judgment is reversed and case is re‑
manded for further proceedings (presumably a new trial).

PDR Opinions
State Prosecuting Attorney’s PDR from Tarrant County—
Affirmed
Factual sufficiency is here to stay, get over it SPA
Grotti v. State, __S.W.3d__ (Tex.Crim.App. No. 134-07,
6/25/08
Appellant was a physician who was convicted of crimi‑
nally negligent homicide for occluding a patient’s breathing
tube until she suffocated. COA held the evidence was legally
sufficient but factually insufficient, and reversed, remanding
for a new trial. Grotti v. State, 209 S.W.3d 747 (Tex. App.—Fort
Worth 2006). CCA agrees. In so doing CCA holds the Malik
“hypothetically correct jury charge” applies to a factual suffi
ciency review; rejects SPA’s complaint that a non-Penal Code
definition of “death” could not be used in the charge (defini‑
tion from Tex. Health & Safety Code §§671.001(a), (b) was
used because Penal Code does not define death except as ap‑
plies to unborn fetus); holds the COA properly applies the
factual sufficiency standard in its analysis; and notes the SPA’s
repeated arguments that Clewis and factual sufficiency analy‑
sis should be abandoned have been consistently rejected. Judg‑
ment is affirmed.
Appellant’s PDR from Eastland County—Reversed
Judge need not be named in indictment as victim to be
disqualified from presiding over trial
Whitehead v. State, __S.W.3d__ (Tex.Crim.App. No.
0713-07, 6/25/08)
At his trial for retaliation, the same judge presided who
had previously revoked his probation. COA held the judge was
not disqualified under TCCP Art. 30.01 because he was not
a victim named in the indictment (only the probation offi‑
cer was named). Whitehead v. State, 220 S.W.3d 171, 174 (Tex.
App.—Eastland 2007). CCA disagrees. Conducting an analysis
of the statute, CCA interprets the opening clause of Art. 30.01
to mean that a trial court judge, in any particular criminal pros‑
ecution, “may be the party injured,” and is therefore disquali‑
fied from presiding, if the evidence shows that he was among
the defendant’s victims in the criminal transaction or episode
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Appellant’s PDR from Fannin County—Affirmed
“Excited utterance” can relate to anything
McCarty v. State, __S.W.3d__ (Tex.Crim.App. No. 113907, 6/25/08)
Appellant was convicted of indecency with a child, his
step-daughter. The 5-year-old victim made an outcry that was
“triggered” by being tickled by another male family member.
Appellant complained on appeal for statement to be admit‑
ted as an excited utterance, it must relate to the event it was
triggered by, here the incident with Appellant that began with
tickling. COA affirmed. McCarty v. State, 227 S.W.3d 415 (Tex.
App.—Texarkana 2007). CCA holds, under Texas Rule of Evi‑
dence 803(2), the event about which an excited utterance is
made need not be the same event that caused the declarant’s
excitement. CCA rejects Appellant’s argument that “the event
producing the excited utterance must be the event about which
the utterance is made.” Judgment is therefore affirmed.
State Prosecuting Attorney’s PDR from Burleson
County—Affirmed
“Custody” and “arrest” are not the same thing for purposes of escape statute

Warner v. State, __S.W.3d__ (Tex.Crim.App. No. 164406, 7/2/08)
COA reversed Appellant’s conviction for escape under
Tex. Penal Code §38.06(a) and rendered an acquittal, holding
the evidence was legally insufficient to support the conviction
because an “escape can occur only after an officer has suc‑
cessfully restrained or restricted a suspect—that is, when the
officer’s grasp has amounted to an arrest. To hold otherwise
would ignore the distinction the legislature has made between
the offense of escape and the offenses of evading arrest (which
a person commits when “he intentionally flees from a person
he knows is a peace officer attempting lawfully to arrest or de‑
tain him”) and resisting arrest (which a person commits when
he “intentionally prevents or obstructs a person he knows is a
peace officer . . . from effecting an arrest, search, or transporta
tion of the actor or another by using force against the peace of
ficer or another arrest is a subset of custody.”) Warner v. State,
201 S.W.3d 197 (Tex. App.—Houston [14th Dist.] 2006). CCA
essentially agrees with this analysis and reaffirms its decision in
Medford v. State, 13 S.W.3d 769 (Tex.Crim.App. 2000) (which it
says COA misconstrued a bit), thereby rejecting the SPA’s plea
that it should be “reexamined.” In this case and in Medford,
the question was whether a person was in custody by being
under arrest, but that is not always the case. The escape statute
expressly provides that custody may include other things. A
person may be in custody while “charged with” or “convicted
of an offense,” “pursuant to a lawful order of a court,” or while
“detained in a secure detention facility.” Those are the offenses
that a person commits when the officer has not successfully re‑
strained or restricted a suspect. Arrest is a subset of custody. To
hold otherwise also would use the terms “arrest” and “custody”
interchangeably. COA got it right, so therefore its judgment is
affirmed.
State’s PDR and CCA’s Own Motion from Harris
County—Reversed
Indictment was sufficient notice that Appellant used a
deadly weapon
Blount v. State, __S.W.3d__ (Tex.Crim.App. No. 164506, 7/2/08)
On appeal COA deleted the deadly weapon finding for
lack of notice and affirmed the judgment (aggravated as‑
sault) as reformed. Blount v. State, 201 S.W.3d 170, 173 (Tex.
App.—Houston [14th Dist.] 2006). State PDR’d asserting Ap
pellant had plenty of notice in the indictment. CCA agreed.
Under §1.07(a)(11)(B), a deadly weapon is “anything that in
the manner of its use or intended use is capable of causing . . .
serious bodily injury.” Here the indictment charged Appellant
with causing the death of an individual by shooting him with
a gun. Relying on Ex parte Beck, 769 S.W.2d 525, 528 (Tex.
Crim.App. 1989), CCA holds the indictment contained suf
ficient notice the gun was an object that “in the manner of

its use or intended use is capable of causing death or serious
bodily injury.” Texas Penal Code, §1.07(a)(11)(B). Judgment is
reversed and trial court’s judgment is reinstated.
***Important case for DWI lawyers***
State’s PDR from Montgomery County—Reversed/
remanded
State don’t need no stinking “intoxication” definitions in
charging instrument—Carter overruled
State v. Barbernell, __S.W.3d__ (No. 0867-07, 7/2/09)
In this DWI proceeding, COA affirmed the trial judge’s
decision to grant Appellant’s motion to quash the information
due to the state’s failure to allege which definition of “intoxi
cated” that it intended to prove at trial. Intoxication, it said, is
an act or omission and the definitions of “intoxicated” pro‑
vide for different means of commission. Barbernell v. State,
221 S.W.3d 914 (Tex. App.—Beaumont 2007). CCA disagrees,
holding the definitions of “intoxicated” do not describe an act
or omission. In Bagheri v. State, 119 S.W.3d 755 (Tex. Crim.
App. 2003), CCA held that definitions “set forth alternative
means by which the State may prove intoxication, rather than
alternate means of committing the offense.” As CCA explained:
“The conduct proscribed by the Penal Code is the act of driving
while in a state of intoxication. That does not change whether
the State uses the per se definition or the impairment defini‑
tion to prove the offense.” This excerpt makes clear that defi
nitions of “intoxicated” are purely evidentiary matters; there‑
fore, they do not need to be alleged in a charging instrument
to provide a defendant with sufficient notice. CCA expressly
overrules the holding in Carter v. State, 810 S.W.2d 197 (Tex.
Crim. App. 1991), that the State must allege the definition of
“intoxicated” that it intends to rely on at trial in the charging
instrument to provide adequate notice. A charging instrument
that pleads the offense of DWI provides adequate notice when
it sets out the elements of the offense as provided in Section
49.04. Because COA erred in affirming suppression of the in‑
formation, its judgment is reversed and case is remanded to
the trial court.
Appellant’s PDR from Harris County — Affirmed
Cop’s testimony of bad character based on one encounter was admissible at punishment
Sims v. State, __S.W.3d__ (Tex.Crim.App. No. 1575-07,
7/2/08)
At the punishment phase of Appellant’s trial for aggra‑
vated assault with a deadly weapon, a knife, the State, during
the punishment phase of trial, introduced character evidence
in the form of opinion testimony. CCA holds this is proper
even if that opinion is based on no more than a single en
counter with law enforcement that constitutes an extrane‑
ous offense. Article 37.07 §3(a)(1) allows for admission of
any evidence the trial court “deems relevant to sentencing,”
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including evidence of the defendant’s character (here, truth
fulness). CCA rejects Appellant’s arguments that: (1) a onetime encounter (even if it constitutes an extraneous offense)
cannot create a sufficient basis for an opinion as to character;
(2) basing character evidence on a single specific act negates
any communal reliability in the testimony, and; (3) allowing
a character witness to testify as to his opinion of a defendant’s
character based upon a single encounter essentially violates the
general prohibition against proving character through specific
conduct. Specific misconduct evidence is expressly made ad
missible at the punishment phase of trial “notwithstanding
rules 404 and 405, Texas Rules of Evidence.” Art. 37.07 §3(a)
(1). Thus, the evidence presented at the punishment phase of
trial was proper and that the trial court committed no error in
allowing its admission.

Writ Opinions
Habeas Corpus Application from Jefferson County—
Relief Denied
Ex parte Forward, __S.W.3d__ (Tex.Crim.App. No.
75,705, 7/2/08)
In this rather complex analysis, CCA reconciles versions of
CCP Art. 42.18 §8, which has to do with stacking and manda‑
tory supervision. While on mandatory for aggravated robbery
committed in 1986, in 1992 Applicant committed possession
of a firearm by a felon, revoked/convicted, and the sentences
were stacked. Applicant contends that due to a savings clause
that affects his first sentence, both sentences should be added
together and treated as a single 18-year sentence, making
him eligible for mandatory supervision in its entirety, and he
should be immediately released. CCA disagrees and discusses
pre- and post-1987 versions of the statutes applicable to Ap
plicant’s sentences. When sentences involving both pre- and
post-1987 offenses are stacked, the savings clause relating to
§8(d) would operate in a straightforward fashion to treat those
sentences as one unit under prior law for the purpose of de
termining parole eligibility and for determining when the sen‑
tences discharge. The sentences would likewise be treated as
one unit for the purpose of determining when a defendant is
eligible for release on mandatory supervision for all sentences
that are designated as eligible for mandatory supervision. The
savings clause relating to §8(c)(and savings clauses relating to
subsequent amendments to that subsection) would be given
effect by denying mandatory supervision release for a period
of time represented by all mandatory-supervision-ineligible
sentences. Under this scheme, TDCJ would first calculate a re
lease date for mandatory supervision for all the mandatorysupervision-eligible sentences as a unit, and then it would add
the length of any mandatory-supervision-ineligible sentences
to arrive at a final mandatory supervision release date. That is
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the procedure followed by TDCJ in the present case. Thus, Ap
plicant is not entitled to relief.
Habeas Corpus Application from Harris County—Relief
Granted
Ex parte Williams, __S.W.3d__ (Tex.Crim.App. No.
75,721, 7/2/08)
Applicant is serving a cumulated sentence for murder
(committed 1982) and two offenses he committed while in
TDCJ in 1989 and 1990. He contends that the first sentence
(25 years) has ceased to operate, and he is now eligible for
mandatory. CCA agrees. Pursuant to the holdings Ex parte
Forward (see above), TDCJ must first calculate a release date
for mandatory supervision for the mandatory-supervisioneligible sentences as a unit, and then it shall add the length
of the mandatory-supervision-ineligible sentences to arrive
at a final mandatory supervision release date. And as also
noted in Forward, supra, Applicant cannot ever be released
to mandatory supervision on a sentence that is ineligible for
mandatory-supervision release. Relief is granted. TDCJ is or‑
dered to classify Applicant as eligible for mandatory supervi‑
sion release on this 25-year sentence for his murder conviction.
However, TDCJ shall calculate his time for this sentence and
the sentences ordered to be served consecutively in accordance
with the holdings in Forward.

Death Penalty Opinions
Death Writ from Dallas County—Relief Denied
Ex parte Lave, __S.W.3d__ (Tex.Crim.App. No. 75,912,
6/25/08)
Applicant filed this subsequent writ application arguing
he was denied his right of confrontation under Crawford v.
Washington at this trial. At the time of his trial and first writ
application, Crawford had not yet been handed down. CCA re‑
fuses to apply Crawford retroactively, as allowed by Supremes
in Whorton v. Bockting, 127 S.Ct. 1173 (2007). Although not
required by the Supreme Court to do so, CCA adheres to its
retroactivity analysis in Ex parte Keith, 202 S.W.3d 767 (Tex.
Crim.App. 2006), and its holding that Crawford does not apply
retroactively to cases on collateral review in Texas state courts.
Applicant’s subsequent application for writ of habeas corpus
is dismissed as an abuse of the writ under Texas Code of Crim‑
inal Procedure, Article 11.071 §5.
Death Writ from Harris County—Relief Denied
Ex parte Reynosa, __S.W.3d__ (TexCrim.App. No.
75,963, 7/2/08)
Relief was previously denied by the CCA, but it granted
rehearing on its own motion. After being convicted of capital
murder and sentenced to death on May 12, 2004, Applicant re‑

peatedly sought to waive his habeas and his appointed counsel,
and then changed his mind and wanted to proceed. This went
on for some time. The issue here has to do with the time frame
in which the writ is to be filed, specifically whether the 45day or the 180-day rule of Art. 11.071 §4(a) applies. The rule
states the writ “must be filed in the convicting court not later
than the 180th day after the date the convicting court appoints
counsel under Section 2 or not later than the 45th day after the
date the state’s original brief is filed on direct appeal with the
court of criminal appeals, whichever date is later.” CCA finds:
• Applicant was subject to the 45-day rule. Because appoint
ment of habeas counsel was made within the “immediately
after judgment is entered” plus 30-day period, it was a
timely and authorized appointment under §2 of the statute.
Without regard to the possible application of Texas Rule of
Appellate Procedure 4.1, 180 days from this appointment
would have been November 15, 2004. The State’s brief was
filed in Applicant’s direct appeal on February 23, 2005.
Therefore, clearly, 45 days after this date provided the later
of the two dates.
• Applicant’s writ was untimely filed. Applicant did not file
his application on the original due date. Rather, he asked
for and received a 90-day extension, which is allowed by
Article 11.071 §4(b). Under the Code Construction Act
§311.014(a)(providing that “[i]n computing a period of
days, the first day is excluded and the last day is included”),
Applicant’s writ was filed 6 days late.
• Good cause existed for the late filing. CCA notes it held
earlier in the opinion that counsel improperly applied
the provisions resulting in an untimely filed application.
However, in the absence of controlling authority to the
contrary, counsel’s interpretation of the application of
the provisions was not completely unreasonable. In other
words, his tardiness in filing was due to a mistaken, but not
totally implausible, interpretation of the law. Under these
circumstances, because there was good cause for the tardy
filing, the application was timely filed as of July 11, 2005.
• The claim presented is not cognizable on habeas. Applicant
presented one claim in his application. Because that claim
was raised and rejected on direct appeal, it is not cognizable
on habeas review. Ex parte Torres, 943 S.W.2d 469, 475 (Tex.
Crim. App. 1997). Relief is therefore denied.

PDRs Granted June 25 & July 2, 2008
Grant from 6/25/08
0350-08 Herndon, Ronald, State Prosecuting Attorney’s
PDR from Nueces County: DWI
1. Where two grounds for relief are alleged in a motion for
new trial, and the trial court grants the motion on the basis of

one of the grounds only, does the other ground constitute an
alternative theory of law applicable to the trial court’s ruling?
2. In order for the principle to be applicable that an appel‑
late court should uphold a trial court’s decision if it is correct
on any theory of law applicable to the case, must the record re‑
flect fact findings by the trial court, either express or implicit,
that would have supported the trial court’s decision if it had
been rendered on the alternative basis?
3. Did the Court of Appeals err by concluding that the
state had failed to produce a record that demonstrates that the
prosecutor did not make an impermissible comment on the
defendant’s failure to testify?

Grants from 7/2/08
08-0552 Ivey, Mark, Appellant’s PDR from Travis
County: DWI
1. The court lacked the authority under the Texas Code of
Criminal Procedure to suspend the jury’s sentence and place
Appellant on probation. The jury’s sentence should have been
imposed.
2. The trial court erred in admitting generic evidence of
the terms and conditions of probation at punishment that was
not relevant to the particular defendant or the facts of his par‑
ticular case.
3. The trial judge assessed her own punishment of Appel‑
lant on an improper basis.
08-0613 Davis, Donny Kevin, Appellant’s PDR from
Potter County: Burglary
The Court of Appeals erred in its analysis of the prejudice
prong of the Strickland test by equating “reasonable probab
 il
ity that the result of the trial would have been different but for
counsel’s unprofessional error” with legal sufficiency of evi
dence necessary to uphold a conviction rather than focusing
on “materiality” of counsel’s error and whether it undermined
confidence in the outcome of the trial. (Davis III, p.2)

COURT OF APPEALS
COA summaries are by Chris Cheatham of Cheatham &
Flach, PLLC, Dallas, Texas.
The following prosecution argument delivered during
closing was deemed to be a plea for law enforcement,
over defendant’s objection that the argument constituted a community conscience argument
York v. State, __S.W.3d__ (Tex.App. No.
10-07-00180-CR—Waco May 28, 2008): Affirmed
“It takes for people like ourselves who are law-abiding
citizens to respect our criminal justice system, to respect our
system and for criminals to fear our system, you have to give
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a sentence that is strong and a long sentence. . . . When I think
about the opportunity that you have, you not only have an op‑
portunity to send a message to this particular defendant about
how you feel about the offenses that he’s committed, you also
have an opportunity to send a message to other people. I mean
when you think about—when you think about your job and
when you think about, for example, what it is that you want
the newspaper to say when you open up the newspaper tomor‑
row and you get to tell friends or family about how it was that
a McLennan County jury. . . .”
Defendant received new trial because his due process
rights were offended by the trial court’s decision to
subject defendant to a retrospective determination of
his competency to stand trial, given that defendant’s
“fluctuating mental condition has made it impracticable
for the trial court to conduct a retrospective inquiry
into [defendant’s] competency to stand trial in a timely
or judicially efficient manner”
Greene v. State, __S.W.3d__(Tex.App. No.
04-05-00783-CR—San Antonio May 14, 2008)
“It has been almost three years since [defendant’s] con
viction, and he has yet to maintain a level of competence suffi
cient to proceed with any judicial proceedings. A retrospective
competency inquiry would be meaningless if [defendant] does
not possess at least some level of competency at the time the
inquiry is conducted. . . . While retrospective competency in
quiries may be conducted consistent with the requirements of
due process in most cases . . . we are of the opinion that the
present case poses an exception.” Since defendant’s present in‑
competency was expected to continue indefinitely, defendant
was entitled to a new trial in the interest of justice.
Deemed a mere pretext for racial discrimination
was prosecutor’s reasons for striking female AfricanAmerican juror
Moore v. State, __S.W.3d__ (Tex.App. No.
01-06-00656-CR—Houston [1st Dist.] May 01, 2008)
Prosecutor’s stated reasons for striking female AfricanAmerican prospective juror include that juror failed to com‑
pletely fill out juror information card (in several fields, juror
inserted question marks) and was an “older” female with no
children. In dismissing prosecutor’s explanation as mere pre‑
text for discrimination, the court emphasized that the prosecu‑
tor failed to strike similarly situated, non-African Americans.
And, in total, prosecutor excluded seven of the nine African
Americans on the panel.
Video depicting woman being sexually penetrated by
a pony was deemed “obscene,” and thus supported
conviction of defendant—who allegedly possessed
the video on his computer—for obscenity, despite
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defendant’s contention that the video would not offend
a member of the community as demonstrated by the
number of times the video had been downloaded by
other people on the internet
Varkonyi v. State, __S.W.3d__ (Tex.App. No.
08-06-00255-CR—El Paso May 08, 2008)
“Appellant’s reliance on the alleged popularity of the
video in the world-wide internet community is misplaced. If
the appropriate community standard is not a national one,
it is certainly not a world-wide internet standard. . . . Appel‑
lant also presented evidence through his son that the video
was popular in dorms. While college campuses are one part of
the community, they do not define the standard for the entire
community.”
Defendant is without standing to complain that the
State obtained his medical records in violation of the
Health Insurance Portability and Accountability Act of
1996 (HIPAA), holds court
Kennemur v. State, __S.W.3d__ (Tex.App.
07-07-0096-CR—Amarillo May 08, 2008)
Court reasoned that defendant has no “statutory reason‑
able expectation of privacy with respect to blood alcohol test
results obtained solely for medical purposes following an ac‑
cident.”
By swearing that the allegations in the indictment were
true, defendant judicially confessed that he caused
serious bodily injury to victim; despite offense report
which indicated that victim was not injured
Tijerina v. State, __S.W.3d__ (Tex.App. No.
04-06-00527-CR—San Antonio May 28, 2008)
As stated.
Reminding us that the State may not appeal a directed
verdict of not guilty, no matter the degree to which the
State disagrees therewith
State v. Moreno, __S.W.3d__ (Tex.App. No.
13-07-000352-CR—Corpus Christi May 01, 2008)
As stated.
In prosecution for burglary of a building, defendant
was not entitled to instruction on criminal trespass as a
lesser-included offense, held court
Salazar v. State, __S.W.3d__ (Tex.App. No.
07-07-0432-CR—Amarillo May 28, 2008)
Although indictment alleged that defendant entered hab‑
itation without owner’s effective consent, “missing from this
allegation is any . . . allegation concerning whether appellant
knew that the entry was forbidden or received notice to depart
but did not.”

Assault by threat is not a lesser-included offense of
retaliation
Wiggins v. State, 255 S.W.3d 766 (Tex.App.—Texarkana
2008)
As stated.
Trial court did not err in submitting to the jury question
of whether defendant’s feet constituted a deadly
weapon, despite defendant’s argument that since the
indictment did not allege Appellant used his feet as a
deadly weapon, he was not given notice that the State
would seek an affirmative finding to that effect. In
addition, DNA report and autopsy report deemed nontestimonial for Confrontation Clause purposes
Campos v. State, 2008 WL 2261441 (Tex.App. No.
14-07-00014-CR—Houston [14th Dist.] May 27, 2008)
Autopsy report—about which defendant received no op

portunity to cross-examine the report’s author—did not vio‑
late defendant’s confrontation rights, held court, because “the
autopsy report at issue contains a sterile recitation of facts and
is nontestimonial within the meaning of Crawford and Davis.”
Similarly, the DNA report was nontestimonial, as a matter of
first impression, where the report consisted merely of raw data
DNA profiles that were “generated as part of a routine process
meant to ensure accurate analysis.”
Social security card may properly be a “government
record” or “government instrument” for purposes of
forgery statute
Ramos v. State, 2008 WL 2058175 (Tex.App. No.
01-06-00521-CR—Houston [1st Dist.] May 15, 2008)
As stated.
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Tickets for Marijuana (and Other Offenses)
by Cynthia Hampton
As you all may know, the legislature in 2007 passed an amendment that allows police officers the discretion
to cite and issue a summons for certain Class A and B misdemeanors instead of arresting suspects and book
ing them into jail, including possession of small amounts of marijuana. The person shows up to a magistrate,
just like when booked into jail, and must be released on a PR bond unless good cause is shown. However, do
you know where that amendment is codified? I didn’t until a member called and asked me where it was. After
searching awhile and being unable to find it, I finally gave up in frustration and called our Legislative Chair,
who informed me of its location. Subsections (c) and (d) were added to Tex.Code Crim.Proc, Art. 14.06, the
“Arrest with a Warrant” statute, which states:
(c)	If the person resides in the county where the offense occurred, a peace officer who is charging a person with committing an offense that is a Class A or B misdemeanor may, instead of taking the person
before a magistrate, issue a citation to the person that contains written notice of the time and place
the person must appear before a magistrate of this state as described by Subsection (a), the name and
address of the person charged, and the offense charged.
(d)	Subsection (c) applies only to a person charged with committing an offense under:
		
(1)	Section 481.121, Health and Safety Code, if the offense is punishable under Subsection (b)(1) or
(2) of that section;
		
(2) Section 28.03, Penal Code, if the offense is punishable under Subsection (b)(2) of that section;
		
(3) Section 28.08, Penal Code, if the offense is punishable under Subsection (b)(1) of that section;
		
(4)	Section 31.03, Penal Code, if the offense is punishable under Subsection (e)(2)(A) of that section;
		
(5) Section 31.04, Penal Code, if the offense is punishable under Subsection (e)(2) of that section;
		
(6) Section 38.114, Penal Code, if the offense is punishable as a Class B misdemeanor; or
		
(7) Section 521.457, Transportation Code.
Notice how the statute says NOTHING about marijuana, or any of the other offenses it references, but only
lists their code sections. Therefore, if you wanted to find the provision by looking for “marijuana,” you would
not find it here. You must look up the individual provisions, and you will find the following offenses are eligible for a summons, as opposed to arrest:
•
•
•
•
•
•
•

possession of marijuana (4 oz. or less)
criminal mischief (under $500 damage)
graffiti (under $500 damage)
theft (under $500 loss)
theft of service (under $500)
possession of contraband in a correctional facility (Class B offenses)
driving while license invalid

I know we published a legislative update, but if you’re like me, you have difficulty remembering anything
that far back. I would never have found this provision by doing a “normal” Lexis or Westlaw search or even
looking in a code book. Thanks to Shannon Geishler for bringing this to my attention, and Keith Hampton for
providing the citation to the elusive statute.
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	Strike Force assistance which comes to the aid of lawyers
in need.
 Listserv Access
	Access to TCDLA listserv where you can exchange legal
information and resources with other TCDLA members.
 Website—Members Only Section
	Access to the “members only” section of the website,
which includes information on experts, summaries of
cases from the state and federal courts, and more.
 Experts
	Extensive list of experts for all types of criminal cases.
 Resources
	Expansive library of research papers from renowned
criminal defense lawyers.
 Legislature
Opportunities to be involved in the legislative effort.

_______________________________________

First Name      Last Name      Middle Initial
__________________________________________________________________
Law Firm
__________________________________________________________________
Mailing Address
__________________________________________________________________
City                State          Zip
__________________________________________________________________
Telephone             Fax
__________________________________________________________________
E-mail              County
__________________________________________________________________
Bar Card Number
__________________________________________________________________
Date of Birth
__________________________________________________________________
Name of other local criminal bar association or section

Nominating Endorsement (must be completed)
As a current member of TCDLA, I believe this applicant to be a person of
professional competency, integrity, and good moral character.

_________________________________________
Signature of Endorser (must be current member)

__________________________________________________________________
Printed Name of Endorser (must be current member)

Membership Category (please check one)









First-Time Member — $75 per year
Renewing Membership — $150 per year
Voluntary Sustaining Member — $300 per year
Sustaining Member — $200 per year
Affiliate Member (Experts or Legal Assistant) — $50 per year
Public Defender — $50 per year
Investigator — $50 per year
Law Student — $20 per year

Payment Method (please check one)

Resources for Texas Capital Litigators

 Check enclosed (payable to TCDLA)
 Visa     Mastercard     American Express     Discover

 Capital Litigation Update
Published 10 times a year with a “Motion of the Month”
enclosed.
 Capital Resource Listserv
	Access to a listserv consisting of Texas-only lawyers,
investigators, and mitigation specialists who practice in
the capital arena.
 Motions Bank and Claims
Access to a capital-specific motions bank and habeas
corpus claims for state and federal practice.
 Experts Database
	Access to a database of experts in a wide area of
expertise.
 CLE Opportunites
	Comprehensive substantive continuing legal education.
 Locating Assistance
	Assistance locating capital qualified investigators and
mitigation specialists.

__________________________________________________________________
Credit Card Number           Expiration Date

tcdla.com

__________________________________________________________________
Name on Card			
Signature

Mail completed form and payment to

Texas Criminal Defense Lawyers Association (TCDLA)
1707 Nueces Street • Austin, Texas 78701
Fax to (if paying by credit card): 512-469-9107
For office use only: Bar Card Date_________Month_____Year______
TAX NOTICE $36 of your annual dues ($19 if a Student Member) is for a one-year
subscription to the Voice for the Defense. Dues to TCDLA are not deductible as
a charitable contribution but may be deducted as an ordinary business expense.
The non-deductible portion of regular and initial membership dues is $39 in
accordance with IRC sec 6033.

