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Stanley Schneider

The Time Has Come

O

President’s
Message

n November 13, 2009, Emmett Harris and I attended a meeting of the Court of Criminal
Appeals’ Texas Criminal Justice Integrity Unit, chaired by Judge Barbara Hervey. The
purpose of the meeting was to familiarize the Integrity Unit and interested members of the
public with the current arson investigation protocols used by the Texas State Fire Marshal’s
Office and to present an overview of its “state of the art” laboratory. At the beginning of the
meeting, Judge Hervey announced that there would be no discussion of the Texas Forensic
Science Commission or the report prepared for the Commission by Dr. Craig Beyler con
cerning two arson investigations. Apparently, Judge Hervey wanted to examine the current
investigative procedures used by the Fire Marshal’s Office.
The Integrity Unit was assured by Ed Salazar, Director of the Texas State Fire Marshal’s
Office, that the standards published by the National Fire Protection Association in 1992,
called the Guide for Fire and Explosion Investigation (NFPA 921), had been adopted by the
Texas State Fire Marshal’s Office as its basic investigative protocol during the mid-1990s.
Mr. Salazar explained that the fire marshal’s office has diligently worked to keep abreast of
changes in arson investigation techniques and stressed that training of the state’s fire marshals
was of paramount importance.
As I listened to the presentation, it became apparent that the goal of the Court’s Integrity
Unit was to educate judges, lawyers, and law enforcement on the current state of forensic
science in this state and to help us all understand the changing face of forensic science. The
presentation by Mr. Salazar was concise and informative. NFPA 921 is being used by arson
investigators across Texas. It is clear that today the Texas State Fire Marshal’s Office is attempt
ing to ensure quality arson investigations and that proper scientific methodology is being
applied by all of its investigators. The presentation suggested that the courts in this state can
rely on the competence of the arson investigations and that modern fire-science techniques
are being employed so that reproducible and defensible conclusions can be presented.
In contrast to the positive and informative meeting of the Texas Criminal Justice Integrity
Unit, the work of the Texas Forensic Science Commission is apparently coming to a screech
ing halt. John Bradley, the newly appointed chair of the commission, testified on November
10, 2009, before the Senate Committee on Criminal Justice that before there could be any
hearings of the Forensic Science Commission or any further investigations, he would want
to develop procedures and examine the extent of the legislative mandate for conducting any
such investigations. Based on reports of Mr. Bradley’s testimony, it is clear that the work of
the Texas Forensic Science Commission will either be delayed until after the 2010 election

or until after the next legislative session—even though, during
the past four years, the legislature has made it clear that the
Texas Forensic Science Commission was created to act as an
independent oversight entity to improve forensic science prac
tices in Texas. Its job was to investigate forensic practices and
the investigations were to be conducted by scientists—not law
enforcement.
In his testimony and in published editorials, Mr. Bradley
stated that he believed that the commission needed “rules and
procedures” before it could move forward. He stated that he
needed to consult with the Texas Rangers in order to determine
how an investigation of forensic practices might be conducted
rather than consult with scientists. Mr. Bradley clearly misses
the purpose of the commission and the scope of Dr. Beyler’s
report.
The Forensic Science Commission was charged with ex
amining scientific protocols rather than conducting a criminal
investigation. As evidenced by Dr. Beyler’s report, the purpose of
the Texas Forensic Science Commission is to investigate criminal
cases where proper forensic techniques or protocols were used
in state criminal proceedings. The commission’s mission is to
analyze scientific protocols and procedures. A report from the
commission should focus on addressing science and not on the
results of a criminal case.
In this regard, the Beyler report does not comment on the
guilt or innocence of a particular individual, but rather reviews
the history of arson investigation, scrutinizes the procedures em
ployed by arson investigators in two cases, and compares those
procedures to the nationally recognized standards for conduct
ing arson investigations at the time these were conducted. Dr.
Beyler’s conclusions were that procedures in place during the
1980s were not followed in the investigations he examined.

The Texas Forensic Science Commission should be examin
ing Dr. Beyler’s report and asking the Texas State Fire Marshal’s
Office whether methodology employed in the cases under review
was proper and whether the training of arson investigators dur
ing the 1980s met acceptable scientific standards. Further, the
commission should be examining investigation protocols used
in Texas before NFPA 921 was adopted. Its hearings should not
be delayed for any reason. The information necessary is public
and easily accessible.
What may have been lost in Mr. Bradley’s discussion of “rules
and procedures” was that the statute creating the commission
requires that its investigations occur “in a timely manner.” Two
of the complaints the commission unanimously voted to in
vestigate were filed in 2006. The idea that the commission will
likely conclude these investigations in 2011 or beyond is far
from timely, especially in light of the technological changes in
forensic science we have experienced. The people of Texas need
to know that the criminal justice system is trying to keep abreast
of technological advances.
I applaud Judge Hervey for taking the lead in educating us
about the current state of arson investigations and for publicizing
the protocols being used today. We now know that prior to the
mid-1990s, there may have been problems with some arson
investigations. But we can be assured that today arson investiga
tors are being trained in the latest scientific methods. The infor
mation presented at the Integrity Unit meeting clearly showed
the necessity for the Forensic Science Commission to quickly
complete its investigation to determine whether proper scien
tific protocols were used by the investigators in the two cases
under review. The people of this State deserve better than they
are receiving from the Forensic Science Commission.

Be kept up to date with the latest
TCDLA information. Make sure your
email and fax are correct. If you
do not wish to receive fax or email
notices email: mrendon@tcdla.com

Joseph A. Martinez

T

he following actions were approved and or given as part of a report at the TCDLA board
meeting held on December 5 in Houston:

2 Check approval limits adjusted: $0–$25,000 requires 2 signatories, $25,001–$100,000
requires approval of executive committee, $100,001+ requires board approval.
2 Proposed bylaw amendment for lifetime membership and other membership categories.
Membership categories will be put back into the bylaws, but without any monetary
amounts. Those amounts will be determined by the board. This proposed bylaw will
be voted on by members on June 5, 2010.
2 A 5-year employment contract approved for Joseph Martinez, Executive Director.
2 Fort Bend County Criminal Defense Lawyers approved as a TCDLA Affiliate.
2 TCDLA past presidents are exempt from registration fees for all TCDLA seminars.
2 Up to $5,000 for Grant Scheiner to negotiate with Lawbox, a software company to write
an iPhone application for TCDLA.
2 Greg Westfall reports he will be working on the Voice Online project. The website will
be modeled on Texas Monthly.com. It will include Voice archives and some managed
blogs. A user name and password will be necessary to access the website.
2 Thanked the Denton Criminal Defense Lawyers Association for their $1,000 donation
to TCDLA.

Executive
Director’s
Perspective

Special thanks to Gary Trichter and Troy McKinney, course directors for the Stuart
Kinard Memorial Advanced DWI Seminar held in San Antonio at the historic Menger Hotel
in November. This is the fifth year Gary has taken the lead on the seminar. Thanks to our
course directors’ efforts we had over 160 participants.
Special thanks to Gerry Morris, Tom Pappas, and Sam Bassett, course directors for the
December Sexual Assault seminar held in Houston. Our course directors brought together
nationally recognized experts and legal speakers to talk on the unique challenges to lawyers
representing those accused of sexual assault crimes. Thanks to their efforts we had 185 par
ticipants.

We have taped a one-hour legislative update presented by
David Gonzales, one of our lobbyists. We will be sending DVDs
to all local criminal defense bars. The DVD will also be on our
website and in the mail soon.
Please help us promote the 34th Annual Texas Criminal
Trial College to be held in Huntsville on March 14–19, 2010.
We will have 80 openings for lawyers who have less than 5 years
of trial experience. An application is available on our website
and on page 27 of this Voice.
Good verdicts to all.

A big thanks to the Denton County
defense bar, who donated $1,000
to TCDLA. We look forward to a
continued close relationship with our
local affiliates.

Not your mother’s Greyhound: The bus to the Trichter hacienda following the San Antonio seminar allowed for a
bit of wanton frivolity, followed by some impressive Old West demonstrations at the ranch. And a trip to Morton’s
Steakhouse was imperative in honor of Buffalo Bill’s 153rd birthday.

Give us your

Word!

Your experiences in criminal law can contribute to the
continuing education of our membership. Write now
for the Voice for the Defense.
If you would like to submit an article, please send it to
Cynthia Hampton at champton@tcdla.com or
Craig Hattersley at chattersley@tcdla.com

When I was younger, I could remember
anything, whether it happened or not.
—Mark Twain

Prior to publication, articles are reviewed and
approved by Greg Westfall, editor, and Jani Maselli,
feature articles editor.
Questions? Call 512-646-2733

Greg Westfall

The Big Lie

“[I]n the big lie, there is always a certain force of credibility; because the broad masses of
a nation are always more easily corrupted in the deeper strata of their emotional nature
than consciously or voluntarily; and thus in the primitive simplicity of their minds they
more readily fall victims to the big lie than the small lie, since they themselves often tell
small lies in little matters but would be ashamed to resort to large-scale falsehoods. It
would never come into their heads to fabricate colossal untruths, and they would not
believe that others could have the impudence to distort the truth so infamously. Even
though the facts which prove this to be so may be brought clearly to their minds, they
will still doubt and waver and will continue to think that there may be some other
explanation.”
—Adolf Hitler, Mein Kampf, vol. 1, ch. X.

T

he death penalty is a lie. It is a dirty little secret. Like racism, it is an ugly addiction that
we keep hidden from the light, only to bring out when we are in the company of others
who share it. And like all “big lies,” those who espouse it have to prop it up with a web of
little lies. These little lies are quite familiar:

J: rJ Jl.u /;
Editor’s
.[ U JJJ JJJ !:' Jll
Comment

? Capital punishment deters other would-be murderers. Lie. This fantasy has been disproven
time and time again.
? Capital punishment is cheaper than life in prison. Lie.
? Capital punishment has unparalleled appellate safeguards. Lie. Between automatic direct
appeals to the Court of Criminal Appeals, byzantine rules of procedural default, and a
truncated, expedited writ process, capital cases actually have fewer possibilities for ap
pellate review than non-capital felony cases.
? We have never executed an innocent person. Lie.
? Capital punishment is not about vengeance. Lie.
For too long the leaders of our State (executive, legislative and judicial) have been far
more concerned with protecting the ability to swiftly impose the death penalty than with

12 VOICE FOOTH' DEFENSE

December 2009

ensuring that it is carried out correctly. When allegations of
possible innocence are raised, these leaders trot out the facts of
the condemned’s crimes. They point to the many layers of appel
late review the condemned has enjoyed as well as the sanctity of
the death verdict handed down by that wise and fully informed
trial jury. This has always been good enough.
Recently, though, we have begun to see some desperate
measures by those who cling tenaciously to the big lie. For in
stance, Rick Perry guts the Texas Forensic Science Commission
just as it is poised to hear evidence casting doubt on the science in
the Cameron Todd Willingham case. Now, John Bradley, Perry’s
newly hand-picked leader of the commission, has told the rest
of the members to destroy all their existing emails.
But as Perry and the others who worship at the foot of the
death chamber become more and more audacious, people are
beginning to notice. Some are even asking questions. Good.
This is a debate that needs to happen. To this end, the Janu
ary/February issue of the Voice for the Defense will be dedicated
to the death penalty.
In the meantime, have a fantastic holiday season, take some
time off if you can, and let your families know you love them.

Survivor Jrial lactics
IIOW TO _lIP TIll TRIBI PROM
BANUIIINCi YOUR CLlINT
Ja"uary 15, 2010
Ja"uary 22, 2010
February 12, 2010
April q, 2010
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TCOlA New Members
Distinguished Member
Ora Reece Wright, Laredo
Paralegal Members
Rubi Loza, Austin
Valerie Jo Russell, Grandview
Investigator Members
Leroy R. Kinzel Jr., Kemah
John Koon, Humble
Stephen Odenthal, Round Rock
Public Defender Members
Geovanna Nichole Guimbarda,
Laredo
Mario A. Vega, Laredo

Regular Members
Selina Alaniz, Dallas
Rosemarie Alvarado, San Antonio
Samuel Bishop, Decatur
William Atwood Brooks, San
Antonio
Rodney Brown, Houston
Anthony Coleman, Oklahoma City
Nathan Eric Cooper, Longview
Linda S. Corley, San Antonio
Jimmy Doan, Houston
Kathy Ehmann-Clardy, Dallas
Jesus Guillen, Laredo
Danny L. Hardesty, San Angelo
Roy Mack Hill, Waco

Gerard Kardonsky, Fort Worth
Donald Jay Larkin, Palestine
Willie McAllen, Edinburg
Fred Mellott, Houston
Jonathan L. Munier, Houston
C. Wayne Northcutt Jr., Denton
Jason Rew-Hunter, Austin
Alvaro Gutierrez Sanchez, Austin
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Jacquelyn Rene Schirard, League
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Student Member
Jonathan D. Landers, Houston
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The 23rd Annual

Rusty Duncan

Advanced Criminal Law Course

June 3–5, 2010
Hyatt Regency (host hotel, $175 s/d, $32.44 valet, $24.87 self-park)
(210)222-1234
Menger Hotel ($117 s/d, $25 valet parking)
(210)223-4361
La Quinta ($84 s/d, $21 valet, $17 self-park)
(210)222-9181
Cutoff date 5/ 7/10 or until filled

Shuttles available to convention center
(Member: $485 book/CD, $435 CD only)

F. R. Buck Files Jr.

The Fifth Circuit Clarifies Eligibility for Reduction of Sentence for Those
Successfully Completing the Bureau of Prisons' Residential Drug Abuse Program

W

Federal
1- c- rJsf" J
LfJ tJJ:f
Corner

aldo, the Meth-Man, was a successful drug dealer until he got caught up in a DEA
sting. When the officers executed a search warrant at Waldo’s home, they discovered
70 grams of a mixture or substance containing methamphetamine in his living room and a
.22 caliber pistol on the bedside table in his bedroom. Waldo was charged with possessing
with intent to distribute the 70 grams of methamphetamine in violation of 21 U.S.C. §841(a)
(1) and possession of a firearm in furtherance of a drug-trafficking crime in violation of 18
U.S.C. §924(c).
Roscoe Lawyer was appointed to represent Waldo. Roscoe persuaded the AUSA responsible
for Waldo’s case to dismiss the §924(c) count and to agree to argue for a sentence at the low
end of the advisory Guideline range on the possession count. Waldo entered a plea of guilty
in accordance with this agreement and was interviewed by the probation officer responsible
for the preparation of his PSR. During the interview, Waldo accepted responsibility for his
conduct, admitted to 20 years of drug use, and asked for help. At the sentencing proceeding,
the district judge found that Waldo’s advisory Guideline level was 25 and assessed Waldo’s
punishment at 63 months confinement followed by four years supervised release. The judge
also recommended to the Bureau of Prisons that Waldo participate in an appropriate substance
abuse program, if eligible.
Waldo was a happy child when he left the courtroom. Roscoe had told him that he
would serve only 85 percent of the 63-month sentence and that he could get another year
off his sentence if he successfully completed the Bureau of Prisons’ Residential Drug Abuse
Program.
Waldo got the bad news when he arrived at the BOP facility and met with his counselor.
She had already reviewed his PSR and explained to him that the probation officer had
recommended an upward adjustment of two levels because he had possessed a dangerous
weapon during the commission of the drug offense. (See U.S.S.G. §2D1.1(b) Specific Offense
Characteristics—(1) if a dangerous weapon including a firearm was possessed, increase by two
levels.) The judge had approved the findings and recommendations of the probation officer.
Because of this, Waldo was not going to get his sentence reduced by a year for participating
in the Residential Drug Abuse Program.
As of October 29, 2009, we are all on notice that this is the rule. See Handley v. Chapman,
___ F.3d. ___, 2009 WL 3468790 (5th Cir. 2009). Ms. Handley was charged with a violation of
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18 U.S.C. §922(c)(1) (felon in possession of a firearm). She—like
Waldo—had applied for the Residential Drug Abuse Program
but was denied eligibility for placement. A panel of the Circuit
(Circuit Judges Smith, Dennis, and Owen (opinion by Smith))
denied her relief after reviewing Supreme Court precedent, 18
U.S.C. §3621, and looking at the history of the Bureau of Pris
ons’ rules concerning eligibility for the Residential Drug Abuse
Program.
Judge Smith’s opinion reads, in part, as follows:
[The Statute: 18 U.S.C §3621]
Title 18 U.S.C. §3621 governs the imprisonment of
persons convicted of federal crimes. In 1990, Congress
amended the statute to provide that “[t]he Bureau shall
. . . make available appropriate substance abuse treatment
for each prisoner the Bureau determines has a treatable
condition of substance abuse addiction or abuse.” Pub.L.
101-647, §2903, 104 Stat. 4913. Congress again amended
the statute in 1994 to encourage prisoner participation
by providing an early-release incentive that states, “The
period a prisoner convicted of a nonviolent offense remains
in custody after successfully completing a treatment program
may be reduced by the Bureau of Prisons, but such reduction
may not be more than one year from the term the prisoner
must otherwise serve.” 103 Pub.L. No. 322, §32001, 108
Stat. 1796, 1896–97 (codified at 18 U.S.C. §3621(e)(2)
(B)) [emphasis added].
[The 1995 Rule and Regulation]
In 1995, the BOP published its first rule and implementing
regulation defining early-release criteria under §3621(e).
See 60 Fed.Reg. 27692–27695; 28 C.F.R. §550.58. Congress
had explicitly limited the incentive to prisoners convicted
of “non-violent offense[s]” but had not defined that term.
The BOP filled the gap by adopting the definition of
“crime of violence” contained in 18 U.S.C. §924(c)(3).
Several months later, it issued a program statement in
which it defined “crimes of violence” to include firearms
convictions under 18 U.S.C. §922(g) and drug-trafficking
convictions under 21 U.S.C. §841 that involved possession
of a firearm. Program Statement No. 5162.02, §§7, 9 (July
24, 1995). The courts of appeals divided over the validity
of both categorizations [emphasis added].
[The 1997 Rule]
In response to the lack of consistency arising from the
split among the circuits, the BOP in 1997 issued an in
terim rule that no longer tied eligibility to the definition
of “nonviolent offense” or “crime of violence.” See 62

Fed.Reg. 53690 (Oct. 15, 1997). The new rule, 28 C.F.R.
§550.58(a)(1), relied instead on the discretion vested
in the agency to issue additional early-release criteria
beyond those mandated by §3621(e)(2)(B).
The 1997 rule provided, in relevant part, as follows:
“As an exercise of the discretion vested in the Director of
the Federal Bureau of Prisons, the following categories of
inmates are not eligible for early release:
. . . (vi) Inmates whose current offense is a felony:
(A)	That has as an element, the actual, attempted,
or threatened use of physical force against the
person or property of another, or
(B)	That involved the carrying, possession, or use of
a firearm or other dangerous weapon ....’
28 C.F.R. §550.58(a)(vi) (1998). Thus, under the 1997
rule, felon-in-possession-of-firearm offenses and drugtrafficking offenses with a sentence enhancement for use
of a firearm were no longer “violent” offenses but were
rather “nonviolent offenses” that were ineligible for the
early-release incentive because of the nature of the pre
conviction conduct [emphasis added].
[United States v. Lopez]
In Lopez, the Court held that the BOP could, within its
discretion, categorically deny early release eligibility to
all inmates who possessed a firearm in connection with
their current offense. The Court then concluded that
the 1997 interim rule was a reasonable exercise of that
discretion:
Having decided that the Bureau may categorically
exclude prisoners based on their preconviction conduct,
we further hold that the regulation excluding Lopez is
permissible. The Bureau reasonably concluded that an
inmate’s prior involvement with firearms, in connection
with the commission of a felony, suggests his readiness
to resort to life-endangering violence and therefore ap
propriately determines the early release decision.
United States v. Lopez, 531 U.S. 230, 121 S.Ct. 714 (2001).
***
In short, the Lopez Court held that the categorical exclu
sion of early release eligibility for felons in possession of
a firearm was a permissible exercise of BOP discretion
reasonably executed, but the Court did not hold that
28 C.F.R. §550.58(a) satisfied the APA’s procedural re
quirements.

[The 2000 Rule]
By 2000, the BOP had promulgated a final version of the
1997 interim rule, with essentially identical language,
after notice and comment. See 65 Fed.Reg. 80745 (Dec.
22, 2000), codified at 28 C.F.R. §550.58(a).
[The 2009 Regulation]
. . . the BOP has adopted a new version of the regulation
at issue, effective March 16, 2009. See 28 C.F.R. §550.55.
That version provides a much more detailed rationale
for the categorical exclusion:
Under 18 U.S.C. 3621(e), the Bureau has the discre
tion to determine eligibility for early release con
sideration. (See Lopez v. Davis, 531 U.S. 230, 121 S.Ct.
714, 148 L.Ed.2d 635 (2001).) The Director of the
Bureau exercises discretion to deny early release eli
gibility to inmates who have a felony conviction for
the offenses listed in §550.55(b)(5)(i)–(iv) because
commission of such offenses illustrates a readiness
to endanger the public. Denial of early release to all
inmates convicted of these offenses rationally reflects
the view that, in committing such offenses, these
inmates displayed a readiness to endanger another’s
life. The Director of the Bureau, in his discretion,
chooses to preclude from early release consideration
inmates convicted of offenses involving carrying,
possession, or use of a firearm and offenses that pre
sent a serious risk of physical force against person or
property, as described in §550.55(b)(5)(ii) and (iii).
Further, in the correctional experience of the Bureau,
the offense conduct of both armed offenders and
certain recidivists suggests that they pose a particular
risk to the public. There is a significant potential
for violence from criminals who carry, possess or
use firearms. As the Supreme Court noted in Lopez
v. Davis, “denial of early release to all inmates who
possessed a firearm in connection with their current
offense rationally reflects the view that such inmates
displayed a readiness to endanger another’s life.” Id. at
240[, 121 S.Ct. 714]. The Bureau adopts this reason
ing. The Bureau recognizes that there is a significant
potential for violence from criminals who carry,
possess, or use firearms while engaged in felonious
activity. Thus, in the interest of public safety, these
inmates should not be released months in advance
of completing their sentences [emphasis added].

[The Court’s Conclusion]
It is important to note that these inmates are not precluded
from participating in the drug abuse treatment program.
However, these inmates are not eligible for early release
consideration because the specified elements of these offenses
pose a significant threat of dangerousness or violent behavior
to the public. This threat presents a potential safety risk
to the public if inmates who have demonstrated such
behavior are released to the community prematurely.
Also, early release would undermine the seriousness of
these offenses as reflected by the length of the sentence
which the court deemed appropriate to impose [emphasis
added].

My Thoughts
I understand the Court’s reasoning in Handley. It would be
difficult for the Court to justify any other conclusion after the
Supreme Court’s holding in Lopez. The burden is now on us to
tell our clients early on what the rules are and, more particu
larly, that an upward adjustment in accordance with U.S.S.G.
§2D1.1(b) is an eligibility killer.
What concerns me is this: There is a societal interest in
encouraging inmates with a history of substance abuse to par
ticipate in drug rehabilitation programs. I understand the Court’s
reasoning in Handley; however, I do not understand the Bureau
of Prisons’ “one size fits all” rule that we now have.

Save the Date
April 15-16, 2010

Cross-Examination
with Tim Evans, Scrappy Holmes,
& Kent Schaffer

Austin, Texas

Arlington and UT Austin, the other remarkable feature of
this exoneration is that, to our knowledge, it is the first
non-DNA innocence writ the Dallas County DA’s office
has jointly done. Congratulations to all involved! This is
truly a great victory.

Send your letters, pictures, gripes, bonehead gaffes, or whathave-you to champton@tcdla.com or chattersley@tcdla.com.

Kudos
Congratulations to Stephanie Stevens of San Antonio,
 
who has been chosen to receive the Distinguished
Faculty Award from the St. Mary’s University School of
Law for the year 2010. The award will be presented in
January at the Oak Hills Country Club.
From Bill Allison of Austin: The Texas Center for Actual
 
Innocence and the Actual Innocence Clinic at UT law
school got its first exoneration October 23 in Dallas. The
exoneree is Claude Simmons, who spent more than 12
years in prison for a capital murder he did not commit. A
second inmate, Christopher Scott, is also being exoner
ated in the same case. The case broke Tuesday night
when Don Michael Anderson, also known as “D-Mike,”
one of two people now confirmed by the re-examination
of the case as having been responsible for this murder,
was arrested in Houston. The other, Alonzo Hardy, is
already in prison. The three-year effort on the part of
the Center and the Clinic was led by David Sheppard
and Tiffany Dowling, the clinic’s staff attorney and a
former assistant Travis County attorney. They and Actual
Innocence Clinic students here worked in collaboration
with John Stickels and his innocence students at the University of Texas at Arlington. Together, these two investigative teams worked with Mike Ware and the Felony
Integrity Unit at the Dallas County DA’s office to agree
on the innocence writ for Mr. Simmons. Aside from the
collaborations among the students and supervisors at UT

TCDLA Past-President Mike Heiskell of Fort Worth was
 
honored by Texas Lawyer as one of the 25 “Extraordinary Minorities in Texas Law” at an awards luncheon
on October 23, 2009, in Dallas. The special section on
this honor was published in Texas Lawyer the week of
September 23rd. One of his accomplishments listed was
being elected as president of TCDLA in 1999. Congratulations, Mike!
A big congratulations is in order for the harsh set of facts
 
that Polk Shelton of Austin overcame with a “two word”
verdict. Arresting officer made the following observations
of the defendant: a “stale and strong odor of alcohol
along with the (uncharacterized) smell of urine”!
Congratulations to Shay Isham of Stephenville for win 
ning an acquittal for his client, who was accused of
racing and failure to stop and render aid. According to a
newspaper account, the evidence showed that the client
was merging onto a dangerous stretch of road when he
sped up to pass another car, which caused the accident
that killed the victim, a high school football player in
Weatherford. The jury did not buy the state’s argument
that Shay’s client had been racing with the other driver.
Congratulations to Bob Ford and Joetta Keene, who
 
hung the jury at the guilt/innocence phase in their trial
this week, meaning that the state doesn’t get to kill their
client. This was a horrible case on the facts, and the
only reason that Mr. Nall is not headed to death row this
week is because he had awesome lawyers working their
tails off for him.
Congratulations to Sam Bassett of Austin and Allen
 
Place of Gatesville, who got an acquittal in Gatesville.
Relates Sam: Allen Place called me to be lead counsel
a few months ago on an Official Oppression case in
Coryell County (Gatesville). Our client—a Copperas
Cove paramedic—was accused of sexual harassment
of a patient after a traffic accident. The allegation by
the patient was that he touched her breasts (including

nipples) on several occasions as well as her pelvic area
during the 45-minute commute to Scott & White in
Temple. The worst part of the case for us was our client’s
signed confession stating he had touched her breasts for
his own sexual gratification. We were able to mitigate
the confession somewhat since it was his third signed

statement and the officer kept him in his office for three
hours before obtaining the final statement, even though
he wasn’t “in custody.” Allen and I divided the work and
were pleasantly surprised at a not guilty verdict after the
jury deliberated one hour.

Mass transportation is still in its infancy in South Texas, so the
crew had to make do with what was available.

Breakfast of champions: beer and tamales

A scabrous selection of ne’er-do-wells gathered to spread the
TCDLA gospel to the natives.

The June Taylor Dancers couldn’t make it, so the local hoop
dancers filled in admirably as entertainment.

The Fourth
Amendment
Lives!
Andy Nogueras
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hroughout the past 30 years, we have seen how the Supreme

Court of the United States and most appellate courts of our nation have diminished the rights of individuals under the Fourth
Amendment, in an effort to support law enforcement. We go to court
and fight for our clients’ rights, but over and again, we get unfavorable
rulings, even in the face of perjury by the police. It is simply frustrating,
and no small wonder that many of us sarcastically declared the Fourth
Amendment to be dead. That is no longer true, at least for a couple days
this past October. And the heroes of this story are TCDLA members
Richard Gould and Michael Sokolow, along with colleagues Sorcha
Landau and Philip Gallagher, who breathed new life into the
Fourth Amendment when, on October 26 and 29, 2009, they
convinced the United States Court of Appeals for the Fifth
Circuit that the district court erred in denying motions
to suppress evidence obtained as the result of an unconstitutional vehicle stop by a United States Border Patrol agent and the warrantless search of a home
by a McAllen police officer.

The Vehicle Stop Case
Richard Gould, who is an Assistant Federal Public Defender
in McAllen, Texas, was appointed to represent Mr. Cipriano
Rangel-Portillo. Mr. Rangel-Portillo was charged with one count
for conspiracy to unlawfully transport undocumented aliens and
two counts for unlawfully transporting undocumented aliens,
in violation of 8 U.S.C. §1324(a)(1)(A)(ii), (a)(1)(A)(v)(I), (a)
(1)(A)(v)(II), and (a)(1)(B)(I).

The Facts
As the Fifth Circuit wrote:
U.S. Border Patrol Agent Victor Soliz testified at the
evidentiary hearing that the area around the Rio Grande
City Wal-Mart store in Starr County is well known for
drug smuggling due to its close proximity to the border.
He also testified that the Wal-Mart parking lot was wellknown as an area where illegal aliens were often smuggled
into the United States from the Rio Grande River.
At approximately 10 a.m. on the morning of No
vember 9, 2007, Soliz passed the Wal-Mart parking lot
and observed two vehicles exiting the parking lot onto
Highway 83. Because Soliz felt the passengers looked
suspicious, he made a U-turn to get a better look at the

two vehicles. Soliz recalled that one vehicle was a white
pickup, and the other vehicle, a Ford Explorer, followed
behind the pickup.
As the Explorer passed Soliz’s patrol unit, Soliz
made several observations about the driver and the
three passengers. Soliz first noticed that the driver ini
tially looked straight ahead, but when Soliz’s patrol unit
approached the Explorer, Soliz noticed that the driver
looked at him and made eye contact. In contrast to the
driver, Soliz observed that the three backseat passengers
avoided eye contact, were “stone-faced,” and looked
straight forward. According to Soliz, “the passengers
didn’t look at [him] enough and the driver looked at
[him] too much.” He further testified that the three
backseat passengers were all wearing their shoulder
seatbelts. Soliz followed the Explorer for a couple more
miles, noting that the backseat passengers never once
conversed with each other and were sweating “pretty
bad.” Soliz also observed that the windows were rolled
up and the passengers appeared “very stiff.” Because the
windows of the Explorer were not tinted, and because
Soliz’s border patrol unit rides higher than normal street
vehicles, Soliz and his partner could see clearly into the
backseat of the Explorer. Soliz noted that the floorboards
of the Explorer were devoid of any Wal-Mart shopping
bags.

Based on the aforementioned reasons, Soliz decided
to stop the Explorer and conduct an immigration check.
The driver of the vehicle, Rangel-Portillo, acceded to the
stop without incident. Upon stopping the vehicle, Soliz
discovered that all three passengers in the backseat were
illegally in the United States.
The district court denied Rangel-Portillo’s motion
on its merits. In so ruling, the court relied on the follow
ing factors to determine that Soliz had reasonable suspi
cion to stop the defendant’s vehicle: (1) the proximity
of the stop to the border; (2) the fact that Wal-Mart is
frequently used as a staging area for alien smuggling
and there had been numerous apprehensions of aliens
in the area over previous months; (3) the fact that Soliz
observed two vehicles driving in tandem; (4) the fact that
the passengers of the Explorer failed to converse with
one another and sat rigidly; (5) the absence of shopping
bags in the Explorer; (6) the fact that the passengers
were sweaty; (7) the fact that the rear passengers wore
seat belts; and (8) the fact that the backseat passengers
made no eye contact with Soliz, while the driver made
repeated eye contact. The district court also denied the
defendant’s motion for reconsideration.
United States v. Rangel-Portillo, ____ F.3d ____, 2009 WL
3429563, at *1 (5th Cir. Oct. 26, 2009).
Mr. Rangel-Portillo entered a conditional plea of guilty,
and Assistant Federal Public Defender Philip Gallagher handled
the successful appeal of the district court’s denial of his motion
to suppress.

The Law
As the Fifth Circuit summarized the applicable law,
“[T]o temporarily detain a vehicle for investigatory pur
poses, a Border Patrol agent on roving patrol must be
aware of ‘specific articulable facts’ together with rational
inferences from those facts, that warrant a reasonable
suspicion that the vehicle is involved in illegal activities,
such as transporting undocumented immigrants.” In
considering whether the agent had reasonable suspicion
to stop Mr. Rangel-Portillo’s vehicle, “[n]o single factor is
determinative; the totality of the particular circumstances
known to the agents are examined when evaluating the
reasonableness of a roving border patrol stop. . . . Factors
that may be considered include: (1) the characteristics of
the area in which the vehicle is encountered; (2) the ar

resting agent’s previous experience with criminal activity;
(3) the area’s proximity to the border; (4) the usual traffic
patterns on the road; (5) information about recent illegal
trafficking in aliens or narcotics in the area; (6) the ap
pearance of the vehicle; (7) the driver’s behavior; and, (8)
the passengers’ number, appearance and behavior. . . . No
single factor is dispositive, and each case must be exam
ined based on the totality of the circumstances known
to the agents at the time of the stop and their experience
in evaluating such circumstances.
Rangel-Portillo, 2009 WL 3429563, at *2 (internal citations
omitted).

The Issue Before The Court
Whether the U.S. Border Patrol made an unconstitutional ve
hicle stop.

Reasons For Reversal
In reversing the decision of United States District Court Judge
Randy Crane, the Fifth Circuit held as follows:
While it is clear that the proximity of the stop to the
border (in this case a mere 500 yards) is afforded great
weight in this Court’s Fourth Amendment analysis, it is
equally clear that this factor alone does not constitute
reasonable suspicion to stop and search an individual’s
vehicle. “Were we to rule otherwise, law enforcement
agents would be free to stop any vehicle on virtually any
road anywhere near the Texas-Mexico border.” . . .
...
. . . [T]he district court noted that all of the passengers
in the vehicle wore seatbelts, sat rigidly, refrained from
talking to one another, and had no shopping bags. This
Court, however, cannot infer reasonable suspicion from
these factors since there is no rational reason to conclude
that law-abiding citizens are less likely to wear their
seatbelts or exit a Wal-Mart parking lot sans shopping
bags.
...
. . . [D]uring the district court’s evidentiary hearing, Soliz
testified that in his experience, law-abiding individuals
were just as likely to exit the Wal-Mart parking lot sans
shopping bags as individuals attempting to smuggle un
documented aliens. Accordingly, none of these factors
contribute the reasonable suspicion necessary to pass
constitutional muster.

...
Additionally, the district court supported its ruling
by citing the fact that the driver made eye contact with
the officer, but the other passengers did not. We attach
no significance to this factual finding since this Court
has previously held that “[w]hether a driver looks at an
officer or not should not be accorded much weight.”
And since the driver’s eye contact with the officer bears
little to no weight on this Court’s reasonable suspicion
determination, it naturally follows that the passengers’
failure to make direct eye contact with the agent should
likewise be afforded little weight.
Furthermore, the fact that the appellant’s vehicle
may have exited the Wal-Mart parking lot at the same
time as another vehicle adds no credible support to the
district court’s denial of the defendant’s motion. Because
this Court [previously] found that two cars traveling
in tandem on an isolated road was not alone indica
tive of reasonable, articulable suspicion, it follows that
two cars traveling in tandem while exiting a Wal-Mart
parking lot, a parking lot that thousands of other cars
exit daily, is similarly devoid of any constitutional sig
nificance. Reasonable suspicion cannot result from the
simple fact that two cars are traveling on a roadway or
exiting a parking lot, one in front of the other, unless
there are other “connecting factors” to establish that their
simultaneous travel could rationally be considered sus
picious.
The final factual finding the district court cited in
denying Rangel-Portillo’s motion to suppress was the fact
that the passengers in the backseat were sweating. This
factor, if considered in conjunction with other factors
that contribute to a reasonable suspicion finding—such
as an anonymous tip, erratic driving, or unlawful driv
ing—could reasonably lead an officer to believe there
is sufficient suspicion to conduct a stop. In the present
case, however, the only other factor cited by the district
court that contributes to reasonable suspicion is the
proximity to the border. And while driving unlawfully
or erratically while sweating might warrant reasonable
suspicion, simply sweating while driving near the TexasMexico border does not. This Court cannot conclude
that an agent has reasonable suspicion to conduct a stop
anytime an individual is sweating while riding in a vehicle
in close proximity to this nation’s southern border.
Rangel-Portillo, 2009 WL 3429563, at *3–*4 (internal cita
tions omitted).

Conclusion
For these reasons, the Fifth Circuit concluded that the agent’s stop
of Mr. Rangel-Portillo’s vehicle was made without reasonable
suspicion and was, therefore, illegal. The district court’s denial
of the motion to suppress was found to be in error, Mr. RangelPortillo’s conviction was vacated, and the case was remanded
for further proceedings.

The Warrantless Home Search
Richard Gould was again appointed to represent Mr. Ariel
Menchaca-Castruita, who had been charged with (1) one count
of conspiracy to possess with intent to distribute more than
100 kilograms of marijuana in violation of 21 U.S.C. §§841(a)
(1), (b)(1)(B), and 846 (“Count One”); and (2) one count of
possession with intent to distribute more than 100 kilograms
of marijuana in violation of 21 U.S.C. §841(a)(1) and (b)(1)
(B) (“Count Two”).

The Facts
The police were dispatched to a suburban home to investigate
a tenant-landlord dispute. When the police arrived, they found
two women visibly upset. One of the women explained that she
and her husband, along with their niece, had gone to inspect a
home they had rented because the lessor had failed to pay the
rent for more than two months. The husband knocked on the
front door but no one answered. The husband then went to the
back of the house and saw Mr. Menchaca-Castruita in one of
the rooms. The husband instructed Mr. Menchaca-Castruita
to open the front door of the house to him for inspection. Mr.
Menchaca-Castruita did open the front door to the house but
asked them to leave if he paid the rent that very moment, an
offer refused by the owners, and they pushed their way into the
house. They immediately saw bundles of marijuana in plain
view in the living room.
As a result, the husband left to look for the police while the
women stayed behind. At this point, Mr. Menchaca-Castruita
went to the women, kneeled, and begged, telling them they
shouldn’t call the police because he had a wife and children
and needed the money to support them. The women told him
it was too late because they had already called the police. At
this point, Mr. Menchaca-Castruita became angry and began
shouting at the women. He then entered the house, opened the
garage door, and started his truck. According to Mrs. Garcia, Mr.
Menchaca-Castruita then left the vehicle with a tire iron in his
hand, approached her and Ms. San Miguel, and tried to hit them
with that tool. Mrs. Garcia and Ms. San Miguel safely fled to a

parking lot across the street, and Mr. Menchaca-Castruita got
into his truck and drove away. The first McAllen police officer
arrived at about that time and was joined shortly thereafter by
the school district officer.
After speaking with Mrs. Garcia and Ms. San Miguel, the
police officer checked the front door and noticed that it had
been left partially open. From where the officer stood on the
doorstep, he could smell the odor of marijuana coming from
inside the residence but could not see any marijuana. The officer
testified that he heard no suspicious noises or anything else to
suggest that anyone might be inside the house. After announcing
himself by calling out, “McAllen Police, anybody home?” and
not receiving any response, the officer—without first obtaining
a search warrant—pushed open the front door and entered the
residence. Once inside, he discovered more than 700 pounds of
marijuana stashed in plastic bags in the living room and bed
room areas. The officer then notified police headquarters and
reported what he had found. When police officers later checked
the garage, they found a tire iron matching the description given
by Mrs. Garcia. Later that afternoon, Ms. San Miguel called
the McAllen Police Department to report that Mr. MenchacaCastruita had contacted her and that he would soon be returning
to the residence to collect his personal belongings. Police arrested
Mr. Menchaca-Castruita as he was leaving the residence.
Attorney Richard Gould filed a motion to suppress the
search for failure to secure a search warrant and alleged that
there were no exigent circumstances to justify such a search. The
government, through the testimony of the responding McAllen
police officer, counterclaimed that they were justified because
they were concerned with everyone’s safety, and therefore could
proceed to do a safety sweep of the home.
The district court bought the government’s argument
and denied Mr. Menchaca-Castruita’s motion to suppress. Mr.
Menchaca-Castruita proceeded to a trial to the bench on stip
ulated facts and received a 33-month sentence after attorney
Gould persuaded the district court—to the court’s credit—to
grant safety valve, a minor role adjustment, and acceptance of
responsibility.
After Mr. Menchaca-Castruita filed a timely notice of appeal,
First Assistant Federal Public Defender Michael Sokolow briefed,
and Assistant Federal Public Defender Sorcha Landau argued,
Mr. Menchaca-Castruita’s case on appeal to the Fifth Circuit.

The Law
The Fifth Circuit characterized the applicable law as follows:
Although presumptively unreasonable, an officer’s

warrantless entry will survive constitutional scrutiny
if, inter alia, “exigent circumstances exist to justify the
intrusion.” The exigent-circumstances exception applies
“where the societal costs of obtaining a warrant, such as
danger to law officers or the risk of loss or destruction
of evidence, outweigh the reasons for prior recourse to
a neutral magistrate.” The government bears the burden
of proving the existence of exigent circumstances.
“Because it is essentially a factual determination,
there is no set formula for determining when exigent
circumstances may justify a warrantless entry.” As a gen
eral rule, exigent circumstances exist when there is a
genuine risk that officers or innocent bystanders will be
endangered, that suspects will escape, or that evidence
will be destroyed if entry is delayed until a warrant can
be obtained. In evaluating whether exigent circumstances
are present, we have often referred to the following nonexhaustive list of factors:
(1) the degree of urgency involved and amount of
time necessary to obtain a warrant;
(2) the reasonable belief that contraband is about
to be removed;
(3) the possibility of danger to the police officers
guarding the site of contraband while a search
warrant is sought;
(4) information indicating the possessors of the
contraband are aware that the police are on their
trail; and
(5) the ready destructibility of the contraband and
the knowledge that efforts to dispose of narcot
ics and to escape are characteristic behavior of
persons engaged in the narcotics traffic.
“In evaluating exigency, it must be borne in mind
that [courts] should consider the appearance of the
scene of the search in the circumstances presented as it
would appear to reasonable and prudent men standing
in the shoes of the officers. . . . Our purpose is not to
examine each act in isolation and inquire whether
the officers could have acted differently.” Rather, “[i]f
reasonable minds may differ, [we will] not second guess
the judgment of experienced law enforcement officers
concerning the risks of a particular situation. . . . [I]f
we conclude that the officer’s beliefs [that suspects were
about to depart with evidence] were reasonable, based
on his experience, knowledge, and observations at the
time, then circumstances existed that justified or even
required immediate action. On the other hand, if we
conclude that [the officer] was unreasonable in believing,

based on those same circumstances, that the suspects
were preparing to depart with contraband, then there
would have been no reasonable justification or need for
the agents [to engage in a warrantless search].
United States v. Menchaca-Castruita, ____ F.3d ____, 2009
WL 3468562, at *4–*5 (5th Cir. Oct. 29, 2009) (internal cita
tions and footnotes omitted; emphasis in original).

The Issue
Whether the district court committed clear error by denying Mr.
Menchaca-Castruita’s motion to suppress evidence recovered
from his residence during a warrantless search.

Analysis
The government contended that exigent circumstances were
present, justifying the warrantless search, because (1) the offi
cer was aware that an assault had occurred shortly before his
arrival on the scene; (2) he had reason to believe that there
was marijuana inside the residence; (3) he was unsure whether
additional persons were present inside the residence; (4) he knew
from experience that persons who engage in drug trafficking
often carry firearms; and (5) he was concerned for his own
safety as well as the safety of the bystanders.
In response, Mr. Menchaca-Castruita argued that there
were no exigent circumstances compelling the officer to search
his residence without first securing a warrant. Specifically, Mr.
Menchaca-Castruita noted that (1) even if the alleged tire-iron
assault had taken place, the officer knew that the weapon was
not a firearm, the assault took place outside the residence, and
Mr. Menchaca-Castruita, the only suspect, was no longer at
the scene, much less in the house; (2) no one had been injured;
(3) the scene of the crime was secure, as there were several police
officers surrounding the suburban residence in broad daylight
on a weekday afternoon, in an area that was not known for a
high incidence of crime; (4) there was nothing to suggest that
anyone was inside the residence; (5) there was nothing to suggest
that the evidence was at risk of destruction; and (6) the officer
could have quickly and easily obtained a warrant, as the inci
dent took place in a municipality on a weekday afternoon. Mr.
Menchaca-Castruita thus contended that the officers’ failure to
obtain a warrant requires that the evidence obtained from the
unlawful search be suppressed.
The Fifth Circuit held the following:
(1) When Mr. Menchaca-Castruita fled in his truck, he knew

(2)

(3)

(4)

(5)

that Mrs. Garcia had called the police, so he could have, and
almost certainly would have, alerted any of his accomplices
to flee with him;
the officers knew that Mr. Garcia had peered into the side
windows of the house and had seen only Mr. MenchacaCastruita there;
Mrs. Garcia never mentioned an accomplice, and the tes
timony at the suppression hearing at least suggested that
Ms. San Miguel might have told the officers that there were
no accomplices inside the house;
the front door to the residence had been left open, indicating
a hasty retreat as well as an unsecured premises, inconsistent
with the probability of additional occupants; and
there were no sounds coming from inside the residence to
suggest that someone might have remained behind.

Furthermore, the Fifth Circuit noted that the police officers
in the instant case (1) were not pursuing a fugitive, much less
one known to be armed; (2) were not investigating a violent
drug-trafficking ring; (3) had not heard or seen anything to
suggest that Mr. Menchaca-Castruita was carrying a firearm
(indeed, the circumstances suggested otherwise); and (4) had
not heard or seen anything to suggest that anyone was inside
Mr. Menchaca-Castruita’s residence or that the evidence might
be at risk of loss or destruction. Further, the officer’s testimony
during the suppression hearing indicates that Mr. MenchacaCastruita’s residence was not located in the middle of a “tough
neighborhood infected by a violent drug-trafficking gang,” but
rather was apparently situated in the midst of a quiet residential
neighborhood “with a lot of other homes.”
Several factors lent additional support to the Fifth Circuit’s
conclusion that exigent circumstances were not present here. For
example, “the amount of time necessary to obtain a warrant”
likely would have been minimal, as the incident took place early
on a weekday afternoon—as opposed to late in the evening or
on a weekend when officers might not have had ready access
to a magistrate. And, despite the officer’s testimony that he was
concerned for his and the bystanders’ safety, the government
failed to present any evidence that the police ever searched the
residence in a manner consistent with a protective sweep (as
opposed to merely looking for the contraband they knew was
present)—e.g., by looking expeditiously, with guns drawn, in
closets, bathrooms, and other spaces where accomplices might
be hiding.
In the instant case, the police (1) were not pursuing a fugi
tive, much less one known to be armed; (2) were not investigat
ing a violent drug-trafficking ring; (3) had not heard or seen
anything to suggest that Mr. Menchaca-Castruita was carrying

a firearm (indeed, the circumstances suggested otherwise);
and (4) had not heard or seen anything to suggest that anyone
was inside Menchaca’s residence or that the evidence might be
at risk of loss or destruction. Further, the officer’s testimony
during the suppression hearing indicates that Mr. MenchacaCastruita’s residence was not located in the middle of a “tough
neighborhood infected by a violent drug-trafficking gang,” but
rather was apparently situated in the midst of a quiet residential
neighborhood “with a lot of other homes.”
Along the way, the Fifth Circuit found the similar case of
United States v. Carter, 360 F.3d 1235 (10th Cir. 2004), to be
persuasive in denying the government’s blitz.

Office for the District of Puerto Rico, where he concentrated
on drugs, guns, illegal aliens, carjackings, and death penalty–
eligible cases. In 1997, he transferred to the Federal Public
Defender’s Office for the Southern District of Texas, McAllen
Division. He is a past Director for the Texas Criminal Defense
Lawyers Association, and has written numerous articles for the
Voice. He has also been a speaker for past TCDLA seminars
and for the Federal Public Defender’s Office annual seminar in
Houston, Texas. In his spare time, he devotes his entire energy to
his beautiful wife, two teenage sons, and 12-year-old princess.

Conclusion
For these reasons, the Fifth Circuit reversed the district court’s
ruling and remanded the case for further proceedings consistent
with this opinion.

Final Thoughts
The outstanding defense work of Richard Gould, Michael So
kolow, Sorcha Landau, and Philip Gallagher embodies TCDLA
President Stanley Schneider’s words in his October column “Justice Denied,” where he wrote that “criminal defense lawyers make
a difference in our justice system because we stand between the
government and injustice. We protect the innocent because we
protect the guilty from injustice.” It is true that our jobs are
hard: Every day we have to fight the prosecutor, the judge, the
probation officer, and, sometimes, our own clients. But, just
when the going seems toughest, defense lawyers like the ones
whose work is discussed in this article breathe life back into our
beautiful Constitution and thereby protect the rights of us all.
We can take heart from these lawyers’ work. The lesson is clear:
Never give up and keep up the good fight.

Andy Nogueras was born and raised in
San Juan, Puerto Rico. In 1977, at the
age of 15, he became the youngest
member of the Puerto Rican National
Sailing Team (which ranked eighty-first
in the world). In 1984 he received his BA
in history at Sacred Heart University in San
Juan and attended law school at Inter-American University,
where he graduated in the top 5 percent of his class. In 1989,
Andy become an assistant in the Federal Public Defender’s
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Challenging Blood
Draw Search
Warrants
Mark G. Daniel

I. Introduction
There is no aspect of DWI defense practice that has gathered
greater momentum over the past five years than blood draw war
rants. Blood draws pursuant to a search warrant occur shortly
after a person arrested for driving while intoxicated is taken
to the local police department and subsequently declines to
submit to a breath test. Blood draw search warrant affidavits
and search warrant forms are readily available. Magistrates are
on call 24/7. DWI suspects are transported to local hospitals
(sometimes) and blood is drawn routinely.
The criminal defense practitioner must prepare to meet
and confront the blood draw warrant and this evidence in a
motion to suppress. In order to do so, counsel must have a
clear understanding of the United States Constitution, the Texas
Constitution, evidentiary search warrant requirements pursuant
to the Texas Code of Criminal Procedure, the Transportation
Code, Illinois v. Gates, and Franks v. Delaware.
Counsel must review and scrutinize the search warrant
and supporting affidavit to discover inconsistencies, false state
ments, conclusory statements, and a lack of sustainable probable
cause.

II. Constitutional Provisions
A.	The Fourth Amendment to the United States Constitution
provides as follows:
The right of people to be secure in their persons, houses,
papers, and effects, against unreasonable searches and
seizures shall not be violated, and no warrants shall issue,
but upon probable cause, supported by oath or affirma
tion, and particularly describing the place to be searched,
and the persons or things to be seized.

B.	Article 1, Section 9 of the Texas Constitution provides as
follows:
The people shall be secure in their persons, houses, pa
pers and possessions, from all unreasonable searches and
seizures, and no warrant to search any place, or to seize
any person or thing, shall issue without describing them
as near as may be, nor without probable cause, supported
by oath or affirmation.

III. Statutory Considerations
A.	Article 1.06 of the Texas Code of Criminal Procedure reads
identically to Article I, Section 9, of the Texas Constitution
and provides as follows:
The people shall be secure in their persons, houses, pa
pers, and possessions, from all unreasonable searches
and seizures, and no warrant to search any place, or to
seize any person or thing, shall issue without describing
them as near as may be, nor without probable cause,
supported by oath or affirmation.
B.	Article 18.0 1 (b) of the Texas Code of Criminal Procedure
governs all search warrants and provides as follows:
No search warrant shall issue for any purpose in this state
unless sufficient facts are first presented to the issuing
magistrate that probable cause does in fact exist for its
issuance. A sworn affidavit setting forth substantial facts
establishing probable cause shall be filed in every instance
in which a search warrant is requested.
C.	A blood draw warrant is an evidentiary search warrant and

is therefore governed by Article 18.02(10) of the Texas Code
of Criminal Procedure, which provides as follows:
Art. 18.02 Grounds for Issuance
A search warrant may be issued to search for and seize:
(10) property or items, except the personal writings by
the accused, constituting evidence of an offense or consti
tuting evidence tending to show that a particular person
committed an offense.
D.	Article 18.01(c) of the Texas Code of Criminal Procedure is
specific for search warrants issued under 18.02(10) C.C.P.
and provides as follows:
The affidavit must show sufficient facts to establish prob
able cause:
1. That a specific offense has been committed
2. That the specifically described property or items that
are to be searched for or seized constitute evidence
that a particular person committed that offense, and
3. Property or items are located at or on the particular
person, place, or thing to be searched.
E.	Who can issue a Search Warrant issued under Article
18.01(c)?
• judge of a municipal court of record or (constitutional)
county court who is also an attorney licensed by the
State of Texas
• judge of a statutory county court (CCL)
• district court judge
• justice of the Court of Criminal Appeals
• justice of the Supreme Court
NOTE: Justices of courts of appeals were not empowered
statutorily to issue or sign an evidentiary search warrant
prior to September 1, 2009. Article 18.01 was amended,
effective September 1, 2009, to provide that any magistrate
who is an attorney licensed in Texas may issue a search
warrant for blood in an intoxication related case.
F.	Article 38.23 of the Texas Code of Criminal Procedure pro
hibits the use of evidence obtained in violation of law and
provides as follows:
Article 38.23 Evidence Not to Be Used
(a) No evidence obtained by an officer or other
person in violation of any provisions of the Constitution

or laws of the State of Texas, or of the Constitution or
laws of the United States of America, shall be admitted in
evidence against the accused on the trial of any criminal
case.
In any case where the legal evidence raises an issue
hereunder, the jury shall be instructed that if it believes,
or has a reasonable doubt, that the evidence was obtained
in violation of the provisions of this Article, then and in
such event, the jury shall disregard any such evidence so
obtained.
(b) It is an exception to the provisions of Subsection
(a) of this Article that the evidence was obtained by a
law enforcement officer acting in objective good faith
reliance upon a warrant issued by a neutral magistrate
based on probable cause.
G.	Article 18.04 of the Texas Code of Criminal Procedure
governs the contents of a search warrant and provides as
follows:
A search warrant issued under Chapter 18 shall be suf
ficient if it contains the following requisites:
1. That it run in the name of “The State of Texas”;
2. That it identify, as near as may be, that which is to be
seized and name or describe, as near as may be, the
person, place, or thing to be searched;
3. That it command any peace officer of the proper
county to search forthwith the person, place or thing
named;
4. and that it be dated and signed by the magistrate.
H.	Transportation Code Section 724.012 sets out the require
ments for taking a specimen of breath or blood for a person
accused of DWI and reads as follows:
§724.012 Taking of Specimen
(a) One or more specimens of a person’s breath or blood
may be taken if the person is arrested and at the request
of a peace officer having reasonable grounds to believe
the person:
(1)	while intoxicated was operating a motor vehicle
in a public place, or a watercraft; or
(2)	was in violation of Section 106.041, Alcoholic
Beverage Code.
(b)	A peace officer shall require the taking of a specimen
of the person’s breath or blood if:
(1)	the officer arrests the person for an offense
under Chapter 49, Penal Code, involving the

operation of a motor vehicle or a watercraft;
(2)	the person was the operator of a motor vehicle
or a watercraft involved in an accident that the
officer reasonably believes occurred as a result
of the offense;
(3)	at the time of the arrest the officer reasonably
believes that as a direct result of the accident:
		
(A) any individual has died or will die; or
		
(B)	an individual other than the person has
suffered serious bodily injury; and
(4)	the person refuses the officer’s request to submit
to the taking of a specimen voluntarily.
(c)	the peace officer shall designate the type of specimen
to be taken.
(d)	In this section, “serious bodily injury” has the mean
ing assigned by Section 1.07, Penal Code.
NOTE: Effective September 1, 2009, the law allows man
datory blood draws additionally for all arrests for felony
driving while intoxicated, driving while intoxicated with a
child under 15 in the vehicle, and driving while intoxicated
causing any bodily injury where a person is transported to
a hospital or medical facility.
I.	Section 724.017 of the Transportation Code governs the pro
cedure for taking of a blood specimen for persons arrested
for driving while intoxicated and reads as follows:
§724.017 Blood Specimen
(a)	Only a physician, qualified technician, chemist, reg
istered professional nurse, or licensed vocational
nurse may take a blood specimen at the request or
order of a peace officer under this chapter. The blood
specimen must be taken in a sanitary place.
(b)	The person who takes the blood specimen under this
chapter, or the hospital where the blood specimen
is taken, is not liable for damages arising from the
request or order of the peace officer to take the blood
specimen as provided by this chapter if the blood
specimen was taken according to recognized medical
procedures. This subsection does not relieve a person
from liability for negligence in the taking of a blood
specimen.
(c)	In this section, “qualified technician” does not in
clude emergency medical services personnel.
NOTE: §724.017 was also amended effective September 1,
2009, to immunize those who take blood specimens accord

ing to recognized medical procedures from civil liability for
damages arising from the taking of a blood specimen at the
request or order of a peace officer or pursuant to a search
warrant. However, this does not relieve a person from lia
bility for negligence in the taking of a blood specimen.
J.	Section 724.019 of the Transportation Code permits a per
son arrested for driving while intoxicated to have medical
personnel draw a sample for independent or private testing
and provides as follows:
§724.019 Additional Analysis by Request
(a)	A person who submits to the taking of a specimen
of breath, blood, urine, or another bodily substance
at the request or order of a peace officer may, on
request and within a reasonable time not to exceed
two hours after the arrest, have a physician, qualified
technician, chemist, or registered professional nurse
selected by the person take for analysis an additional
specimen of the person’s blood.
(b)	The person shall be allowed a reasonable opportunity
to contact a person specified by Subsection (a).
(c)	A peace officer or law enforcement agency is not re
quired to transport for testing a person who requests
that a blood specimen be taken under this section.
(d)	The failure or inability to obtain an additional speci
men or analysis under this section does not preclude
the admission of evidence relating to the analysis
of the specimen taken at the request or order of the
peace officer.
(e)	A peace officer, another person acting for or on be
half of the state, or a law enforcement agency is not
liable for damages arising from a person’s request
to have a blood specimen taken.

IV. Blood Draw Warrants Generally
A.	As long as the item sought pursuant to the warrant fits into
one of the categories set forth in Article 18.02 C.C.P., such
item may be seized pursuant to warrant even if it is seized
from a suspect’s person or body. Gentry v. State, 640 S.W.
2d 899 (Tex.Crim.App. 1982). Gentry specifically authorized
a search warrant to be issued to take blood sample from a
criminal defendant.
B.	The Court of Criminal Appeals upheld the admission of
warrant-seized blood in a misdemeanor DWI-refusal case.
Beeman v. State, 86 S.W. 3d 613 (Tex.Crim.App. 2002).
Beeman clarified that the implied-consent statute does not

implicate scenarios where blood samples are taken pursuant
to a search warrant issued under the Fourth Amendment.
The court ruled that compliance with the implied-consent
provisions of the Transportation Code was unnecessary
because Texas law does not provide greater protection than
the Fourth Amendment in this scenario.
Three intermediate appellate courts have followed
suit. Cantrell v. State, 280 S.W.3d 408 (Tex.App.—Amarillo
2008), pet. stricken, 2009 WL 1165492 (Tex.Crim.App.
2009); Gatewood v. State, Cause No. 11-07-00153-CR, 2008
WL 4440438, at *1 (Tex.App.—Eastland 2008, pet. ref ’d)
(not designated for publication), Dye v. State, Cause No.
08-02-00018-CR, 2003 WL 361289, at *1, 2003 Tex.App.
LEXIS 1556 at *4 (Tex.App.—El Paso 2003, no pet.) (not
designated for publication).
C.	The search warrant affidavit supporting a blood draw war
rant is insufficient if it fails to state why the blood constitutes
evidence of a crime. Mulder v. State, 707 S.W. 2d 908 (Tex.
Crim.App. 1986) .
D.	Taking blood pursuant to a court order or warrant based on
an unsworn motion constituted an illegal search. McBride
v. State, 840 S.W. 2d 111 (Tex.App.—Austin 1992, pet. ref.)
The court in Smith v. State, 207 S.W. 3d 787 (Tex.Crim.App.
2006), upheld a warrant as valid where it was supported by
an unsigned affidavit because the magistrate testified that
the facts in the affidavit were sworn to by the affiant as
being true even though the affiant failed to sign affidavit.
E.	A blood draw compelled through a search warrant does not
implicate the Fifth Amendment. The United States Supreme
Court directly rejected any Fifth Amendment compulsion
claim in Schmerber v. California, 384 U.S. 757, 86 S.Ct. 1826,
16 L.Ed.2d 908 (1966). The Fifth Amendment bars against
compulsory testimony or communications, but does not
prevent the State from forcing a suspect to provide real
or physical evidence such as fingerprints, photographs, or
voice exemplars.

V. T
 echnical Considerations in
Evaluating Sufficiency of Blood
Draw Warrant and Supporting
Affidavit
A.	Counsel should always consider challenging the accuracy
and adequacy of the description contained in the warrant
(i.e., the person’s body). Counsel may also wish to raise
issues regarding irregularities or technical imperfections.
Warrants often have missing or improper dates, grammatical
imperfections, or other omissions. Such imperfections will
not generally void the warrant as long as the meaning of

the search and seizure order is clear.
B.	Conflicting dates do not render the warrant invalid. Lyons
v. State, 503 S.W. 2d 254 (Tex.Crim.App 1973); Rogeau v.
State, 738 S.W. 2d 651 (Tex.Crim.App. 1987). Where such
clerical errors exist on the face of the affidavit or warrant
and the State fails to introduce testimony to explain the
error as being merely technical or clerical, the warrant will
be held to be invalid. Green v. State, 799 S.W. 2d 756 (Tex.
Crim.App. 1980)
C.	A warrant which is merely a signed copy does not render
the warrant invalid. Lyons v. State, 503 S.W. 2d 254 (Tex.
Crim.App. 1973).
D.	The magistrate’s failure to fill in all the blanks on the war
rant does not render the warrant void. Barnes v. State, 504
S.W. 2d 450 (Tex.Crim.App. 1974).
E.	The absence of a jurat from the affidavit does not render
the warrant void if other evidence shows it was properly
sworn to. Coberly v. State, 640 S.W. 2d 428 (Tex.App.—Fort
Worth 1982), and Smith v. State, 207 S.W. 3d 787 (Tex.Crim.
App. 2006).
F.	Where subsequent trial or appellate review of the search
warrant leads to the discovery of a technical, non-probablecause issue or defect with the warrant’s affidavit, reliance
on the narrowly drawn Texas good-faith exception applies.
Article 38.23(b) of the Code of Criminal Procedure saves
the admissibility of evidence seized pursuant to warrant
where the affidavit sets out probable cause for the warrantbased seizure and a neutral detached magistrate issues the
seizure order. Dunn v. State, 951 S.W. 2d 478 (Tex.Crim.
App. 1997)

VI. R
 equirements of Supporting
Probable Cause
A.	The reasonableness of a search and seizure pursuant to
a warrant under the Fourth Amendment often turns on
whether there is sufficient factual information known to
the officer conducting the search to constitute probable
cause to believe a person has committed an offense and
that evidence would be found in a particular location.
For the known information to constitute probable cause,
there must be a “fair probability” that items sought will be
found if a search is conducted. Illinois v. Gates, 462 U.S.
213 (1983).
B.	Probable cause may be based either on a law enforcement of
ficer’s personal knowledge or information from reasonably
trustworthy sources. Torres v. State, 182 S.W. 3d 899 (Tex.
Crim.App. 2005). Torres overruled previous cases suggesting
that both personal knowledge and information from rea

sonably trustworthy sources were required. Torres went
on to hold that opinions, even those of police officers, are
not sufficient to establish probable cause if the opinions
are expressed without articulation of supporting facts and
circumstances. Torres involved a case where the DWI de
fendant drove his car approximately 150 feet off a road and
hit the porch of a nearby house. The investigating trooper
did not smell alcohol, did not ask the defendant if he had
been drinking, did not conduct any field sobriety tests, and
did not observe slurred speech or poor balance. The officer
merely asked the defendant how the accident had occurred,
and the defendant replied that he was unfamiliar with the
road and took a wrong turn. Sheriff ’s deputies who were
at the scene expressed their opinion that the defendant
was intoxicated. The Court held that a DWI arrest must
be based upon “articulable facts,” not merely opinions of
the police officers, and the arrest in the case was not based
upon any articulable facts such as an admission that the
defendant had been drinking, the smell of alcohol, results
from field sobriety tests, poor balance, or slurred speech.
The Court also rejected the argument that the opinions
of police officers are “inherently reliable,” and stated that
opinions cannot be transformed into facts without sup
porting evidence.
C.	In addition to constitutional provisions requiring probable
cause, the Texas Code of Criminal Procedure also provides
that a sworn affidavit setting forth sufficient facts showing
probable cause must be filed with the magistrate prior to the
issuance of the search warrant. This is pursuant to Article
18.01(b) of the Texas Code of Criminal Procedure. The
affidavit must contain factual allegations, and conclusory
statements cannot be considered in the probable cause de
termination. Illinois vs. Gates, 462 U.S. 213 (1983).
A mere conclusory statement in an affidavit will never
suffice to support probable cause. Gates, 462 U.S. at 238–
239; Bower v. State, 769 S.W. 2d 887 (Tex.Crim.App. 1991);
Trevino v. State, 875 S.W.2d 373 (Tex.App.— Corpus Christi
1994, no pet.); McKissick v. State, 209 S.W. 3d 205 (Tex.
App.—Houston [1st] 2006).
D.	A warrant issued pursuant to Article 18.02 (10) of the Texas
Code of Criminal Procedure shall include an affidavit that
sets forth sufficient facts to establish the following:
1. That a specific offense has been committed;
2.	That the property to be searched or items to be seized
constitute evidence of an offense or evidence that a
particular person committed the offense; and
3.	The property or items are located at or on the person,
place or thing to be searched.

To meet the above requirements, the search warrant
affidavit must establish a nexus between the place to be
searched and the evidence of a crime.
E.	Probable cause to support the issuance of a search warrant
may be based on hearsay information. Jones v. United States,
362 U.S. 257 (1960); Hennessy v. State, 660 S.W. 2d 87 (Tex.
Crim.App. 1983). This permits officers to facilitate blood
draw warrants based on information from other officers.
F.	Where the search warrant’s affidavit lacks probable cause
supporting the seizure, the seizure can only be helpful in
situations where one of the mandatory-blood-draw pro
visions acts as an alternative theory supporting the seized
blood evidence. See Johnson v. State, No. 06-08-00044CR, 2008 WL 4999117 (Tex.App.—Texarkana 2008, pet.
ref ’d) (not designated for publication); Tex. Transp. Code
§724.012(b).

VII. Challenging the Search
Warrant with Information
Outside the Affidavit
A.	When challenging the sufficiency of the evidence to establish
probable cause, the trial court is generally limited to the
“four corners” of the affidavit.
B.	When a challenge is made to the truthfulness of a warrant
affid
 avit on the ground that it contains a falsehood, the
court may go behind the affidavit to determine if there is
a showing of deliberate falsity. Franks v. Delaware, 438 U.S.
154 (1978). Franks also held that evidence is inadmissible if
it was seized under an affidavit that knowingly or recklessly
contains false statements material to the issue of probable
cause and the remainder of warrant, without the false state
ment, is insufficient to establish probable cause. Franks.
C.	Generally, a defendant cannot go behind the face of the
warrant in order to challenge its validity. Hennessy v. State,
660 S.W. 2d 87 (Tex.Crim.App. 1983). There also exists a
presumption of truthfulness and validity to the affidavit
supporting a search warrant. Franks v. Delaware.
D.	A defendant may secure a hearing on a truthfulness of the
affidavit under the following circumstances:
1.	There must be an allegation of deliberate falsehood or
recklessness or disregard for the truth accompanied
by an offer of proof. Dancy v. State, 728 S.W. 2d
772 (Tex.Crim.App 1987). A misstatement resulting
from negligence or inadvertence does not invalidate
the affid
 avit.
2.	The allegation must point specifically to portions of

the affidavit claimed to be false and should be ac
companied by a statement of supporting reasons al
leging the falsity. Cates v. State, 120 S.W. 3d 352 (Tex.
Crim.App. 2003). In Cates the defendant identified
six specific portions of the warrant affidavit that
the defendant claimed to be false. A defendant is
not required to include a sworn affidavit to make
this preliminary showing. Cates.
3.	The alleged false assertion contained in the affidavit
must have been a fact necessary to support probable
cause. Jones v. State, 907 S.W. 2d 850 (Tex.App.—
Houston [1st Dist] 1995).

VIII. T
 elephone and Facsimile
Warrants
A.	Several counties in Texas (Collin and Johnson, in particular)
regularly engage in blood draw warrants whereby the war
rant is secured by telephone and facsimile. The arresting
officer will prepare an affidavit supporting a blood draw
warrant and forward the same along with the warrant to the
judge by facsimile. The officer will then call the judge and
discuss the matter by phone at which time the judge typi
cally swears the officer over the phone to the facts contained
in the affidavit. The judge will then sign the warrant and
forward the affidavit warrant back to the officer by facsimile
for purpose of executing the blood draw.
B.	Article 18.01(b) of the Texas Code of Criminal Procedure
provides that a sworn affidavit setting forth the substantial
facts establishing probable cause shall be filed in every in
stance that a search warrant is requested. Counsel should
argue that Texas law should require the affiant to “per
sonally appear” before the individual administering the
oath in order for the affidavit to be valid. Although Article
18.01(b) requiring an affidavit does not specifically define
the term “affidavit,” Hunter v. State, 92 S.W. 3d 596 (Tex.
App.—Waco 2002, no pet.), cited Section 312.011 of the
Texas Government Code which defines “affidavit” as being
a written statement of a fact or facts signed by the party
making it, sworn to before an officer authorized to admin
ister oaths and officially certified by the officer under his
seal of office (emphasis added).
C.	In 2006, the Texas Court of Criminal Appeals addressed
the technical requirements of a search warrant in Smith v.
State, 207 S.W. 3d 787 (Tex.Crim.App. 2006). Smith held
that an affiant’s failure to sign the search warrant affidavit
is not necessarily fatal if it can be proven by other means
that the affiant did personally swear to the facts contained

in the affidavit before the magistrate. However, the Court
of Criminal Appeals went further in Smith to address the
solemnity of the oath when it wrote:
The purpose of the oath is to call upon the affiant
the sense of moral duty to tell the truth and instill on
him the sense of seriousness and responsibility. When
an individual swears under oath, society’s expectation
for truthfulness increases and the legal consequences
for untruthfulness —prosecution for perjury for ex
ample—may be severe. The purpose of the written
affidavit is to memorialize the affiant’s recitation of
the facts, conclusions, and legal basis for the issuance
of the search warrant.
D. S mith further held that “an oath is a matter of substance,
not form, and it is an essential component of the Fourth
Amendment and legal proceedings. The purpose of an oath
or affirmation is to impress upon the swearing individual
an appropriate sense of the obligation to tell the truth. An
oath or affirmation to support a search warrant reminds
both the investigator seeking the warrant and the magistrate
issuing it of the importance in the solemnity of the process
involved. An oath or affirmation protects the target of the
search from impermissible state action by creating liability
for perjury or false swearing for those who abuse the warrant
process by giving false or fraudulent information.”
E.	Counsel should argue that the sanctity and solemnity of
the oath and affirmation process required by the Fourth
Amendment, Article 1, Section 9, of the Texas Constitution
and Article 18.01 of the Texas Criminal Code of Criminal
Procedure should never be diminished by a casual telephone
call. Counsel should further argue that the absence of a per
sonal appearance before the magistrate denies the magistrate
the opportunity to meaningfully access the credibility, be
lievability, appearance, demeanor, and truthfulness of the
affiant. Counsel should always point out that the Fourth
Amendment demands and deserves a higher standard.
F. Smith also contained dicta that specifically indicated that
the facsimile transmission and telephone oath warrant pro
cedure is something that should be reserved for action by
the Texas legislature.
G.	In O’Quinn v. State, 462 S.W. 2d 583 (Tex.Crim.App. 1970),
the court held that an affidavit or complaint for a search
warrant must be made before the officer authorized to ad
minister the same before the search warrant may be issued.
A number of civil cases have also held that in order for an
affidavit to be valid, the affiant must personally “appear
before the notary or other individual to whom the state

ments were sworn.” In Sullivan v. First National Bank, 37
Tex.Civ.App. 228, 83 S.W. 421 (1904), the court found that
the required affidavit must be taken in the presence of an
officer administering the oath, and that an affidavit taken
over the phone is insufficient. In Wise v. Cain, 212 S.W.
2d 880 (Tex.Civ.App. 1948), the court held that the affiant
must “personally appear” before the notary and that in the
absence of such personal appearance, the affidavit is false
and execution thereof is a criminal offense on the part of
the notary and on the part of those participating in the
commission of the crime.
H.	There is a specific statutory scheme in place in the federal
criminal justice system to allow warrants to be secured
telephonically or by other electronic means providing the
detailed procedure outlined in Rule 41(d)(3) of the Fed
eral Rules of Criminal Procedure is followed. As required
by Rule 41, when a magistrate learns a warrant is being
requested by telephonic or electronic means, he must place
the applicant under oath and make a verbatim record of
the conversation with a recording device or by a court re
porter and have the recording or handwritten notes of the
conversation transcribed and certified and file the same
with the court.
Several states including Alabama, Alaska, Kansas, Cali
fornia, Louisiana, and New York have passed specific stat
utory schemes adopting procedures similar to that of Rule
41 of the federal system. Texas has not presently adopted
such a scheme.
I.	Article 2.26 of the Code of Criminal Procedure governs
digital signatures and electronic documents and provides
in pertinent part:
Article 2.26 Digital Signature and Electronic Documents
(a)	In this section, “digital signature” means an electronic
identifier intended by the person using it to have the
same force and effect as the use of a manual signa
ture.
(b)	An electronically transmitted document issued or
received by a court or a clerk of the court in a crim
inal case is considered signed if a digital signature
is transmitted with the document.
(b-1)	An electronically transmitted document is a writ
ten document for all purposes and exempt from
any additional writing requirement under this
code or any other law of this state.

IX. Summary
Blood draw warrants in connection to DWI offenses have

made a pervasive appearance on the criminal law landscape.
Police departments and prosecutors office throughout Texas
are advocating the use of blood draws in virtually every driving
while intoxicated arrest.
Counsel defending individuals in DWI matters must be
equally vigilant in their efforts to educate themselves on the
practices, procedures, and laws governing blood draw warrants
so that this emerging practice can be met, tested, confirmed,
and defeated where possible. Good luck.
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Fifth Circuit
United States v. Brown, 571 F.3d 492 (5th Cir. 2009)
The Fifth Circuit’s appellate reversal in United States v. Brown, 459 F.3d 509 (5th Cir. 2006) (“Brown
I”) did not create a double jeopardy bar to the prosecution of defendants; Brown I overturned the jury
verdict because one of the theories of wire fraud liability submitted to the jury (on the deprivation of
honest services) was legally defective; the opinion did not, on its face, preclude retrial on the remain‑
ing theories of liability; defendants’ remaining challenges were not double jeopardy challenges and
hence were not cognizable upon this interlocutory appeal, which was limited only to the nonfrivolous
double jeopardy issue.
United States v. Doublin, 572 F.3d 235 (5th Cir. 2009)
When reducing a sentence pursuant to 18 U.S.C. §3582(c)(2) (based upon a retroactively appli
cable amendment to the Sentencing Guidelines), a district court may not impose a sentence below
the minimum of the reduced Guideline range; although, after United States v. Booker, 543 U.S. 220
(2005), the Guidelines are only advisory in full sentencing (or resentencing) proceedings, a reduction
under 18 U.S.C. §3582(c)(2) does not constitute a full resentencing; rather, it is simply a sentence
modification which may permissibly be limited and, in fact, is limited by the constraints imposed by
§3582(c)(2) and USSG §1B1.10, which is incorporated by reference in the statute; by referencing the
Guidelines, these provisions do not reimpose a mandatory Guidelines scheme in violation of Booker;
rather, the Guidelines serve merely as a (permissible) limit on the extent to which a sentence may be
reduced subsequent to its having been imposed previously; neither the Sixth Amendment nor Booker
prevents Congress from incorporating the Guidelines as a means of defining and limiting a district
court’s authority to reduce a sentence under §3582(c)(2) (noting a circuit split with the Ninth Cir
cuit’s decision in United States v. Hicks, 472 F.3d 1167 (9th Cir. 2007)).

Cynthia Hampton

United States v. Dison, ____ F.3d ____, 2009 WL 1759029 (5th Cir. June 23, 2009)
Pursuant to 18 U.S.C. §3147 and USSG §3B1.3, a defendant is subject to an enhancement for
committing an offense while on release even if the defendant, while on release, commits only the of‑
fense of failure to appear, in violation of 18 U.S.C. §3146; this did not expose defendant to multiple
punishments in violation of the Double Jeopardy Clause, or constitute impermissible double-counting
under the Guidelines, because the cumulative punishment was clearly intended; the Fifth Circuit did
agree with the D.C. Circuit (see United States v. Samuel, 296 F.3d 1169, 1175 (D.C. Cir. 2002)) that,
notwithstanding statutory language seemingly to the contrary, the §3147/ §3B1.3 enhancement could
not result in a total sentence greater than the statutory maximum for the underlying offense from
which the defendant was released.

TIm Crooks

Leal Garcia v. Quarterman, ____ F.3d ____, 2009 WL 1800141 (5th Cir. June 24, 2009)
Where death-sentenced Texas defendant filed a second habeas petition—in which he challenged
Texas’ failure to comply with (1) the International Court of Justice’s ruling in the Avena case (finding,
among other things, that Texas had violated defendant’s rights under the Vienna Convention) and (2)
President Bush’s response to that ruling—the federal district court erred in dismissing the petition

as an unauthorized successive habeas petition that it had no
authority to hear; if a purported defect existed, or a claim was
ripe, at the time of the prior petition, the later petition is likely
to be held successive even if the legal basis for the attack was not;
if, however, the purported defect did not arise, or the claim did
not ripen until after the conclusion of the previous petition, the
later petition based on that defect may be non-successive; here,
because the defendant challenged only Texas’ failure to comply
with Avena and President Bush’s directive to implement Avena,
which occurred well after the conclusion of the proceedings on
defendant’s first petition, defendant’s second petition was not
successive; thus, the district court erred in dismissing the second
petition for lack of jurisdiction; however, because the second
petition failed on the merits in light of the Supreme Court’s
decision in Medellin v. Texas, ____ U.S. ____, 128 S. Ct. 1346
(2008), the Fifth Circuit affirmed the judgment of dismissal,
albeit now with prejudice; the Fifth Circuit did, however, vacate
the district court’s alternative merits determination based upon
an erroneous assumption of “hypothetical jurisdiction.”
Propes v. Quarterman, ____ F.3d ____, 2009 WL
1813192 (5th Cir. June 26, 2009)
Panel held that the law-of-the-case doctrine did not prevent
it from revisiting whether defendant’s federal habeas petition was
successive—a question resolved against defendant by a previous
panel in the course of denying defendant authorization to file
a successive petition; however, on the merits, the second panel
again held that the petition was successive because the matters
raised therein (attacking his Texas state murder conviction)
could have been raised in his first federal habeas petition (which,
however, challenged only a prison disciplinary proceeding); the
Fifth Circuit reached this conclusion notwithstanding the fact
that the form defendant used for his first federal habeas petition
suggested he could challenge his judgment of conviction and
sentence, or a disciplinary proceeding, but not both at the same
time; notwithstanding this form, defendant, even though a pro
se litigant, was still held to the procedural requirement that all
available claims must be brought in the first federal habeas peti‑
tion; accordingly, the Fifth Circuit affirmed the district court’s
dismissal of defendant’s habeas petition as successive.
Paredes v. Quarterman, ____ F.3d ____, 2009 WL
1911037 (5th Cir. July 6, 2009)
Death-sentenced Texas defendant was entitled to a certificate
of appealability (“COA”) on the issue of whether his federal
constitutional rights were violated by the failure to require the
jury to agree unanimously as to precisely which two or more of
the four decedents he could be held responsible for killing (de
fendant was charged with capital murder under Tex. Penal Code
§19.03(a)(7), the “murder[ing] more than one person” prong of
the Texas capital murder statute); the Fifth Circuit also granted
a COA on the issue of whether trial counsel was ineffective for

failing to object to the lack of such a unanimity instruction.
Brooks v. Kelly, 579 F.3d 521 (5th Cir. 2009)
District court erred in granting federal habeas relief, based
upon three alleged grounds of ineffective assistance of counsel,
to Mississippi state prisoner convicted of selling oxycodone
and hydromorphone; counsel was not ineffective for failing
to object to two colloquies in which state witnesses referred
to defendant’s selling drugs on other occasions, because the
colloquies were admissible under state law; nor was counsel
ineffective for failing to appeal the denial of a limiting instruc‑
tion concerning character evidence, as the trial court appears to
have been correct under Mississippi law in refusing to grant the
instruction defendant sought; nor were the Mississippi courts
unreasonable in concluding that counsel was not deficient for
failing to challenge, on appeal, defendant’s sentence as excessive,
given that defendant’s sentence did not present the rare circum‑
stance where such an appeal might be successful; accordingly,
the Fifth Circuit reversed the district court’s judgment granting
the writ of habeas corpus.
United States v. Whitelaw, ____ F.3d ____, 2009 WL
2515670 (5th Cir. Aug. 19, 2009)
District court did not plainly err in imposing a 36-month
sentence, to run consecutively to any other state or federal sen‑
tence; defendant did not show that the district court believed it
was without discretion to impose the sentence to run concur
rently with other sentences; nor did defendant’s original plea
agreement, which required the original sentence to run con
currently with defendant’s state sentence, compel concurrent
sentencing upon revocation of supervised release; nor did the
district court fail to consider the policy statements contained
in Chapter 7 of the Sentencing Guideline, since the court and
the parties referenced the Chapter 7 advisory imprisonment
range in the discussion about what sentence should be imposed;
finally, reversal was not required on plain-error review for the
district court’s failure to state reasons for its 36-month sentence,
which was well outside the advisory Guideline range of 4 to 10
months; although this was error that was clear or obvious, de
fendant could not show that the error affected his substantial
rights; noting that some circuits have not required defendants to
show an effect on the sentencing outcome for this type of error,
the Fifth Circuit nevertheless found that defendant’s substantial
rights were not affected because, although not explicitly stated,
the reasons for the district court’s sentence were apparent from
the record, particularly from the government’s motion to re
voke, which the district court granted and whose sentencing
recommendation the district court followed; nor did the district
court’s error affect the fairness, integrity, or public reputation
of judicial proceedings; finally, the sentence was not, on plainerror review, substantively unreasonable; accordingly, the Fifth
Circuit affirmed the sentence.

Bostick v. Quarterman, ____ F.3d ____, 2009 WL
2569779 (5th Cir. Aug. 21, 2009)
Texas state prisoner, convicted of aggravated robbery, did
not show that his trial counsel labored under an actual conflict
of interest that adversely affected counsel’s performance, so as
to warrant a presumption of prejudice under Cuyler v. Sullivan,
446 U.S. 335 (1980); where the same attorney represented de‑
fendant on Robbery A and another person on Robbery B, and
defendant gave the attorney a written confession exonerating
the other person on Robbery B, the state habeas court did not
unreasonably apply the Sullivan standard when it found no
conflicting interest adversely affecting the attorney’s perfor‑
mance; the state court and the federal district court found that
the attorney did not solicit defendant’s confession to Robbery
B or pressure defendant in any way; those courts also implicitly
credited the attorney’s assertion that he briefed defendant on
the conflict of interest and fully warned him of the potential
consequences of confessing; in short, although the attorney
may have had divided loyalties, that division did not adversely
affect his representation of defendant, because the only relevant
harm was the confession on which defendant, not the attorney,
insisted; accordingly, the Fifth Circuit affirmed the denial of
habeas relief.
United States v. Vargas, ____ F.3d ____, 2009 WL
2569783 (5th Cir. Aug. 21, 2009)
Prosecutor skated close to the line of propriety (if she did
not cross it altogether) by making a closing argument that at least
arguably could have been construed as falsely implying that drug
defendant had not offered an exculpatory statement at the time
of his arrest (in fact, defendant had made such a statement, but
the government had successfully moved to have it excluded from
evidence); a prosecutor may not argue the absence of evidence
she well knows to exist; nevertheless, the argument did not, on
plain-error review, require reversal of defendant’s conviction;
first, in the context of the whole trial, it was not “plain” that the
argument was an improper reference to the absence of evidence
the prosecutor knew to exist, because it was possible to read the
argument as a permissible answering of the defense’s theory
of the case first raised in its closing; moreover, even assuming
arguendo that the argument was improper, defendant failed
to show that it affected his substantial rights, given the ample
evidence against defendant and the fact that the remarks were
limited to only a few moments of the trial.
Woodward v. Epps, ____ F.3d ____, 2009 WL 2569795
(5th Cir. Aug. 21, 2009)
(1) In Mississippi capital murder case, defendant was not en
titled to federal habeas relief for ineffective assistance of counsel
based upon his counsel’s concession, at trial, that defendant was
guilty of kidnapping and murder, but not the rape that made
the murder a capital charge; even if it is assumed that counsel

provided deficient performance by making this concession with‑
out consulting client, prejudice is not presumed under United
States v. Cronic, 466 U.S. 648 (1984); rather, under Strickland v.
Washington, 466 U.S. 668 (1984), defendant must show prejudice
in the form of a reasonable probability the outcome would have
been different but for the error; here, the Mississippi Supreme
Court did not unreasonably apply federal law by concluding
that defendant had failed to show Strickland prejudice, given
the quantity of evidence against the defendant; the Fifth Circuit
noted that “[i]n this case, involving written and video confes‑
sions and corroborating evidence, avoiding execution may have
been the best and only realistic result possible” (internal quota‑
tion marks and brackets omitted).
(2) Defendant was likewise not entitled to federal habeas
relief for ineffective assistance of counsel based upon his coun‑
sel’s allegedly opening the door to defendant’s prior bad acts
to come in and based on defense counsel’s failure to object to
the State’s invocation of prior bad acts in its closing arguments;
the prior bad acts came in as the result of a reasoned strategic
choice by defense counsel to show defendant’s long battle with
mental illness as a mitigation factor; moreover, under Mississippi
law, defense counsel could not have kept out these prior bad
acts once they were part of the report of the expert on which
he relied, defense counsel was not deficient in preemptively
introducing the evidence or in failing to object to the State’s
use of the evidence in closing argument; finally, even if there
were error, defendant could not meet his burden of showing
prejudice.
(3) Defendant was not entitled to federal habeas relief based
on the state court’s failure to grant him the assistance of an
independent psychiatric expert; under Ake v. Oklahoma, 470
U.S. 68 (1985), a criminal defendant is not entitled to choose a
psychiatrist of his own personal liking or to receive funds to hire
his own; rather, the requirements of Ake are satisfied when the
defendant is afforded access to a competent psychiatrist; here,
the trial court’s sending defendant for a psychiatric examina‑
tion by neutral psychiatric experts at Whitfield State Hospital
satisfied the dictates of Ake; noting that that neither Ake nor
any other Supreme Court case clearly established the right to
an “independent” psychiatrist working only for the defendant,
and that the circuits were divided on whether such a right was
required, the Fifth Circuit held that it could not find a violation
of clearly established Supreme Court law so as to justify the
granting of habeas relief under the AEDPA.
(4) Federal district court did not err in denying defendant’s
request for expert funds, made pursuant to 21 U.S.C. §848(q)
(4) and (q)(9) (repealed 2006; content of provisions now found
in 18 U.S.C. §3599(f) and (g)(2)), for the purpose of securing
expert psychiatric assistance, because the underlying consti‑
tutional claim that that expert assistance would have allegedly
been used to support was without merit.
(5) Defendant did not waive his right to have his claim of

racial discrimination in jury selection (under Batson v. Kentucky,
476 U.S. 79 (1986)) evaluated under the comparison rubric
fleshed out by the Supreme Court in Miller-El v. Dretke, 545
U.S. 231 (2005), and Snyder v. Louisiana, 128 S. Ct. 1203 (2008),
even though he did not specifically urge such a comparison
analysis in the state court in rebuttal to the State’s allegedly
race-neutral reasons for striking black jurors; nevertheless, on
the merits, the Fifth Circuit held that the Mississippi Supreme
Court did not unreasonably apply clearly established federal
law in concluding that defendant did not meet his burden of
showing that, notwithstanding the race-neutral reasons offered,
the prosecution had in fact struck black jurors for impermissible
racial reasons.

Court of Criminal Appeals
Appellant’s PDRs
CCA adopts whole-heartedly, consistent with the U.S.
Supreme Court’s Montejo decision, the proposition that
a defendant waives his right to counsel even after he has
invoked it, when he talks to cops on their instigation,
not his.
Hughen v. State __S.W.3d__ (Tex.Crim.App. No. 112308, 10/7/09); Affirmed
Appellant was arrested and charged with attempted murder
and aggravated assault. He was magistrated pursuant to Tex.
Code Crim. Proc. art. 15.17, during which Miranda warnings
were read, and appellant requested counsel. Three hours later,
appellant was approached by law enforcement and asked to
“talk.” He signed a waiver of rights when the cop told him that
doing so would not waive his right to counsel, and the cop pro
ceeded with the interrogation. A DVD of the interrogation was
admitted at trial; he was convicted of both offenses and maxed
out at life and 20 years, respectively.
CCA affirms that the trial court did not violate appellant’s
Sixth Amendment right to counsel by admitting the DVD. Ap‑
pellant’s Article 15.17 initial appearance marked the initiation
of adversarial judicial proceedings against him and thus “plainly
signal[ed] attachment” of his Sixth Amendment right to counsel.
Therefore, under the Sixth Amendment, appellant had the right
to have counsel present when he was interrogated. However,
the cop read appellant his Miranda rights at the start of the
interrogation, and he agreed to waive those rights. That was
sufficient to waive his Sixth Amendment right to counsel dur
ing the interrogation. After Montejo v. Louisiana, 129 S.Ct. 2079
(2009), the Sixth Amendment does not bar police-initiated in
terrogation of an accused who has previously asserted his right
to counsel. On the other hand, the Fifth Amendment does bar
police-initiated interrogation of an accused who, in the context
of custodial interrogation, has previously asserted his right to
counsel during such interrogation, unless the accused’s counsel

is actually present.
Kennedy v. State, __S.W.3d__ (Tex.Crim.App. No. 131808, 10/21/09); Reversed, Remanded
Appellant was charged with attempted capital murder and
deadly conduct. He pled open to the trial court, who admonished
him on the consequences of pleading guilty: “This is an open
plea with no recommendation. And the range of punishment
is not more than 99 years or life, nor less than five years in the
Institutional Division of the Texas Department of Criminal
Justice; and in addition to that, a fine not to exceed $10,000.”
Defense counsel then said: “Your Honor, in that regard it is
an open plea, but we remind the Court pursuant to our agree‑
ment with counsel for the State that this is a contingent plea
subject to our right to appeal the motion—the Court’s ruling
on our motion to suppress.”
The State agreed, and the court accepted the plea (which
also dismissed two other cases) and, after a punishment hear‑
ing, sentenced appellant to 75 years. COA held that by pleading
guilty, appellant had waived his right to appeal the ruling on his
motion to suppress. CCA disagrees. Because this is a chargebargain case, appellant had the right to appeal under Texas Rule
of Appellate Procedure 25.2(a)(2), as interpreted in Shankle v.
State, 119 S.W.3d 808 (Tex. Crim. App. 2003). “Explaining the
concept of charge-bargaining, we said that it ‘involves ques‑
tions of whether a defendant will plead guilty to the offense
that has been alleged or to a lesser or related offense, and of
whether the prosecutor will dismiss, or refrain from bringing,
other charges.’”

State’s PDRs
Resendez v. State, __S.W.3d__ (Tex.Crim.App. No.
0917-08, 10/21/09); Reversed
Appellant gave a videotaped statement in which he con‑
fessed to shooting the victim. He later pled guilty to murder,
and the trial court assessed punishment at 99 years in prison.
COA reversed and remanded, holding that the trial court erred
when it denied appellant’s motion to suppress the confession
because the police failed to memorialize appellant’s Miranda
warnings on the videotape as required by Code of Criminal
Procedure article 38.22, §3(a)(2). CCA holds that appellant did
not preserve his Article 38.22 argument for appeal in either of
his two written motions to suppress or during the suppression
hearing.
In the first written motion, appellant argued that the vid
eotaped statements “were taken without the safeguards required
by and in violation of Article 38.22 of the Code of Criminal
Procedure.” This argument contained little more than a citation
to the statute and did not bring the specific violation of Article
38.22 to the trial court’s attention. In any event, the trial court
never ruled on appellant’s first motion. Appellant’s second mo‑
tion, moreover, did not mention Article 38.22, instead relying

exclusively on constitutional arguments.
COA held that appellant alerted the trial court to his Article
38.22 complaint during the suppression hearing when he as‑
serted that the police “did not Mirandize him on the tape.” COA
also held that statements by the trial court and opposing counsel
indicated that they both “understood appellant’s counsel was
arguing a violation of the Code due to the absence of Miranda
warnings on the videotape.” CCA does not believe this is an
accurate interpretation of either appellant’s argument or the
statements by the trial court and opposing counsel.
Ford v. State, __S.W.3d__ (Tex.Crim.App. No. 1753-08,
10/21/09); Reversed
This case concerns a pretrial suppression hearing in which
the trial court relied upon an unsworn police offense report in
ruling that the deputy had probable cause to arrest appellant.
After the trial court denied his motion to suppress, appellant
pled guilty to possession of marihuana. COA reversed, con
cluding that the trial court erred in considering the unsworn
report; therefore, the State failed to produce any evidence at
the suppression hearing to support appellant’s arrest. The State
claims that (1) COA overturned the trial court’s ruling based
on an argument appellant did not make in the trial court; and
(2) the trial court may base its pretrial suppression ruling on
an unsworn police report. Although CCA holds that appellant
preserved this issue for appeal, CCA agrees with the State’s sec‑
ond contention that in a pretrial motion to suppress hearing,
a trial court may rely upon any relevant, reliable, and credible
information, even though it may be unsworn hearsay.

Habeas Corpus Proceeding
Ex parte Miller, __S.W.3d__ (Tex.Crim.App. No. 76,167,
10/28/09); Relief Granted
Applicant was convicted of murder for killing a man in
a fight outside a bar. Two prior convictions were alleged for
enhancement and found true. He was sentenced to 30 years.
Applicant claims ineffective assistance of trial and appellate
counsel. CCA rejects the ineffective trial counsel claim, but holds
appellate counsel was ineffective. Appellate counsel should have
challenged the sufficiency of evidence that applicant’s first en‑
hancement conviction was final before he committed his second
enhancement offense. Had counsel done so, applicant would
have been entitled to a new punishment hearing. Without evi
dence that the second offense was committed after the first
conviction became final, the State’s evidence was insufficient
to prove applicant was subject to punishment as an habitual
offender. Such a failure of proof is not subject to a harmless
error analysis; it is a sufficiency-of-evidence deficiency that can
“never be considered harmless.” CCA grants relief, and remands
the case for a new appeal.

Death Penalty
Direct Appeal

Gardner v. State, __S.W.3d__ (Tex.Crim.App. No.
75,582, 10/21/09); Affirmed
Facts: Appellant was convicted of capital murder and sen‑
tenced to death for shooting his estranged wife in the course of
committing or attempting to commit burglary or retaliation.
Holdings:
1. Although no eyewitness testified to the shooting or even
to seeing appellant in Texas that day, the evidence is sufficient
to prove appellant’s identity and criminal culpability.
2. The evidence is sufficient to prove that appellant mur‑
dered the victim while committing either burglary or retaliation
because appellant did not have consent to enter the victim’s
home, which satisfied the only element needed to prove bur‑
glary.
3. Victim’s statement to the 911 operator was admissable
as a dying declaration.
4. Victim’s robe was admissable based on the paramedic’s
testimony. Furthermore, any possible error in the admission was
harmless because appellant affirmatively stated “No objection”
when a sample from the robe was introduced into evidence.
5. The conversation between appellant and the police detec‑
tive when appellant went to the sheriff ’s office to turn himself
in was admissable. Being the “focus” of an investigation does
not necessarily render a person “in custody” for purposes of
receiving Miranda warnings or those required under Code of
Criminal Procedure article 38.22. The appropriate inquiry is
“whether there is a ‘formal arrest or restraint on freedom of
movement’ of the degree associated with a formal arrest.”
6. During voir dire, the judge properly denied appellant’s
challenges for cause, and properly disqualified one venire
member.
7. It was not error to combine burglary and retaliation into
one jury charge at the guilt stage. The jury did not need to be
unanim
 ous on which of the two underlying felonies appellant
committed.
8. The jury charge at the punishment stage contained no
error.
9. The prosecutor’s argument concerning the facts of the
crime being sufficient to support a finding of future danger‑
ousness was proper, and he did not urge the jury to ignore the
second special issue, the mitigation question. Even if it could
be viewed as improper, it was not so manifestly improper to
constitute reversible error.
10. Because appellant did not show that he timely presented
his motion for new trial to the trial judge or that he requested
a hearing, the trial judge did not abuse his discretion in failing
to conduct a hearing on that motion.

Death Writ

Ex parte Woods, __S.W.3d__ (Tex.Crim.App. No. 76034,
10/7/09)
Applicant was convicted of capital murder and sentenced
to death. He claims in a successive habeas corpus application
filed two days before his scheduled execution that CCA should
remand this case to the trial court a second time to consider his
previously rejected claim that execution is barred under Atkins
v. Virginia, 536 U.S. 304 (2002), because he is mentally retarded.
Under Atkins, it violates the Eighth Amendment to execute a
mentally retarded murderer. Atkins left to the states “the task
of developing appropriate ways to enforce th[is] constitutional
restriction upon its execution of sentences.” Because the Texas
Legislature has not enacted legislation to carry out Atkins, CCA
continues to follow an American Association on Mental Retarda‑
tion definition, which defines mental retardation as a disability
characterized by: (1) significantly subaverage general intellectual
functioning, which is usually evidenced by an IQ of about 70
or below, (2) accompanied by related limitations in adaptive
functioning, (3) the onset of which occurs prior to the age of
18. CCA dismisses the application because applicant’s additional
evidence does not compellingly or dramatically undermine the
previously considered substantial evidence that supports a find‑
ing that applicant is not mentally retarded. The application,
therefore, does not meet the requirements of Tex. Code Crim.
Proc. art. 11.071, §5(a)(3), which requires an Atkins claimant
to present a pleading demonstrating that there is evidence that
could reasonably show, to a level of confidence by clear and
convincing evidence, that no rational trier of fact would fail to
find that he is mentally retarded.

Courts of Appeals
Summaries are by Chris Cheatham, of Cheatham and Flach,
PLLC, Dallas, Texas.
Defendant had no reasonable expectation of privacy
as to suitcase that he had surrendered to the TSA
for screening at the airport; “[a]ny subjective belief
a person might have that his baggage checked for
transport aboard a passenger aircraft may not be
searched ‘makes little sense in a post-9/11 world.’”
Kjolhede v. State (Tex.App.—Dallas 7/15/09)
With respect to court’s admission of a photograph
depicting a beer bottle on the side of the road near
where D’s vehicle rolled over, D unsuccessfully argued
that leaving the beer bottle by the side of the road was
tantamount to the destruction of potentially exculpating
evidence.
Salazar v. State (Tex.App.—Fort Worth 7/23/09)

Creative argument, if you ask me. “Here, assuming that
[officer’s] leaving the beer bottle at the scene was tantamount
to the destruction of evidence, there is no evidence that [officer]
having left the beer bottle was the result of bad faith. [Officer]
testified that it was his department’s policy to ‘not seize alcoholic
beverage containers as a standard practice.’ There is no evidence
in the record to contradict [officer’s] testimony.”
Not sufficient was evidence that D’s drug possession
occurred within 1,000 feet of a school, even though D’s
car, in which the drugs were discovered, was parked in
a Wal-Mart parking lot, at least a portion of which was
1,000 feet from the school.
Shipp v. State (Tex.App.—Texarkana 7/23/09)
“There is no evidence . . . of the size of the Wal-Mart park‑
ing lot nor that all portions of the lot are within 1,000 feet of
the school grounds. The fact that the vehicle, after [D’s wife]
left the parking lot in it and returned, was finally parked at a
distance within 1,000 feet from the school grounds does not
allow an inference that the car, as originally parked, was within
the requisite 1,000 feet. Absent additional facts, the fact-finder
could only speculate as to that distance.”
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Motion to Suppress
by Stan Brown
CAUSE NO. _______
STATE OF TEXAS
V.
_______________

§
§
§
§
§

IN THE 350TH DISTRICT COURT
OF
___________ COUNTY, TEXAS

TO THE HONORABLE JUDGE OF SAID COURT:
Comes now the Defendant, ________________, in the above styled and numbered cause, who files
this his MOTION TO SUPPRESS EVIDENCE, and moves the Court to suppress the following evidence:
1. All tangible evidence seized on or about the 8th day November, 2006, in Taylor County, Texas, of
any nature whatsoever, and any and all other physical items seized, including but not limited to alleged
cocaine.
2. All photographs taken by law enforcement officers of any of the items described above under paragraph (1) one.
3. All statements made and all actions done by the Defendant, if any, at the time of and subsequent to
and/or resulting from his apprehension by law enforcement officers.
4. Testimony of law enforcement officers, their agents, and all other persons working in connection
with such officers and agents, including all persons working in connection with such officers and agents,
as to the alleged finding of the matters set out in paragraphs 1, or as to any other matter necessarily included in paragraphs 2 and 3 above, as well.
5. In support of the motion, the Defendant would show this Court that Defendant has standing to contest this search and that:
(a)	The arrest and apprehension of the Defendant was made without a valid warrant and without
probable cause, any temporary detention was not based on reasonable suspicion, and/or the same
was not in compliance with the dictates of Chapter 14, Code of Criminal Procedure;
(b)	All statements made by the Defendant, if any, at the time of and subsequent to the arrest, detention, and/or apprehension of the Defendant were products of an illegal search, illegal arrest, or
illegal detention. Art. 38.23 CCP;

(c)	The search and seizure of the foregoing matters were made without probable cause, reasonable
suspicion, and absent any valid consent, as well as not in compliance with any established inventory procedures;
(d) The search and seizure were not made under the authority of a valid search warrant;
(e) There was no valid search incident to a lawful arrest; and/or
(f) There was no exception to the warrant requirement.
6. All matters seized by law enforcement officers were obtained illegally, in violation of the Defendant’s constitutional rights under Article I, Section 9, of the Constitution of the State of Texas and Article
38.23 CCP, and should therefore be suppressed. In the event the Court should deny this MOTION TO
SUPPRESS EVIDENCE, then Defendant requests, in accordance with law, that the Court file its findings of
fact and conclusions of law upon which that conclusion is based within twenty days of this timely request.
WHEREFORE, PREMISES CONSIDERED, the Defendant respectfully prays that a date for a hearing
on this motion be set, and after a hearing hereon, those matters set forth in the foregoing paragraphs be
ordered suppressed at the trial of this cause.
Respectfully submitted,

By:
		
		
		
		
		
		

_____________________________
STAN BROWN
P. O. Box 3122
Abilene, Texas 79602
325-677-1851
Fax 677-3107
State Bar No. 03145000

		

Attorney for Defendant

CERTIFICATE OF SERVICE
I hereby certify that on this ______ day of ___________, 2009, a true and correct copy of the above
and foregoing MOTION TO SUPPRESS EVIDENCE was forwarded to opposing counsel in a manner consistent with the requirements of law.

______________________________
STAN BROWN

CAUSE NO. _______
STATE OF TEXAS
V.
_______________

§
§
§
§
§

IN THE 350TH DISTRICT COURT
OF
___________ COUNTY, TEXAS

ORDER SETTING HEARING
It is hereby ordered that a hearing shall be had on the Defendant’s MOTION TO SUPPRESS EVIDENCE
on the _____ day of ____________, 200__ at ______ o’clock __.M. in the courtroom of the 350th District
Court of Taylor County, Texas, in Abilene, Texas.
Signed and entered this _____ day of ____________, 200__.

______________________________
JUDGE PRESIDING
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