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Rick Hagen

“Pass the Witness, and Let the Record Reflect
That I Am Tendering a Copy of the Offense
Report to Defense Counsel . . .”

T

President’s
Message

he time has come for this exchange to end. Our state allows people to be sentenced to
death and executed in a system where the first time that defense counsel is provided wit
ness statements and police reports is during trial. For those among us who have practiced
in closed file jurisdictions, there is no greater feeling of hopelessness and despair as the eyes
of twelve jurors stare at us as we read, for the very first time, the contents of the report or
statement.
How can anyone provide an adequate defense under these circumstances? How many
innocent people have to be convicted, and later exonerated, for something to change? How
can the nation view justice in this state when it is discovered that an innocent person was
convicted and executed under our system?
On January 13, 2009, the 81st Texas Legislative session will begin, and our hopes and
prayers for discovery reform will start anew. This organization advocates due process for all
persons accused, for their rights, for their protection, to the exclusion of all other interests. For
those who practice in open file jurisdictions: Hear the cries of your brothers and sisters who
are left suffering and struggling. Recognize that the common good demands discovery reform,
and that the privilege you enjoy in an open file jurisdiction can end in one election.
For many years members of this organization have walked the halls of the Legislature
sounding the message of inequity in our current system. The innocent men and women who
have been convicted of crimes they did not commit have punctuated our statements. The
time has come for all persons accused to discover the exact nature of the allegations made
against them—not by the discretionary act of a prosecutor, but by rule of law.
As we make these demands of statutory entitlement to discovery, we must anticipate
the responses, objections, and requests of the prosecutors. Will they willingly submit to our
request that due process and fundamental fairness require complete discovery before trial,
or will they ask for something in return?
When people of this state become involved in civil disputes, where money and property

are at issue, there is mutual discovery. Yet our law states that in
the criminal arena, which provides for the ultimate penalty of
death, discovery can take place during trial.
The Constitution was written not for the benefit of lawyers,
but for the interests of the people. When we appear before the
elected representatives of the people, we remind them of the
overriding interests of the public over all other private interests,
including our own. We are the voice for the Constitution in a
democratic process where it can so easily get lost. By being the
clear, insistent voice for fairness to the accused, we elevate the
legislative debate over criminal law matters and thereby con
tribute to the public cause for constitutional justice.
Rules are made in rooms with adversaries, friends, flatterers,
enemies, and lawmakers with the authority to declare certain
language the law of the land. We can enter the legislative fray and
do our best, or spend our days outside, criticizing the results and
speculating how well the interests we champion were advanced
by others. Discovery reform must occur. Our legislative team is
strong, polished, and prepared to seek change. We must trust our
team and not work against ourselves. I am asking all members
to work through our team during this legislative session. For
updates on discovery reform, please contact our membership
liaisons to the legislative team—Scrappy Holmes from Longview
and Mark Daniel from Fort Worth.

Champions
I’ve said many times that the Texas Criminal Defense Lawyers
Association is the finest collection of criminal defense lawyers
in America. On December 12, 2008, the TCDLA Nominations
Committee met to decide who would be nominated for the
Board of Directors and the officer chain. Later that same day, at
the Downtown Athletic Club in New York, three very qualified
young men awaited the decision on who would be awarded
the Heisman Trophy. All three were deserving candidates, and
each was deserving of the trophy. As I watched the Heisman
Trophy presentation, I wondered how the candidates who did
not receive the award would react, and it reminded me of what
occurred earlier that day within our organization.
Once again, the number of applications to our Board far
exceeded the number of positions available. Everyone who sub
mitted an application was highly qualified and had demonstrated
his or her commitment to this organization. The decision
making process was extremely difficult. I congratulate those
who were nominated and encourage those who were not to
remain committed. The Constitutional freedoms we enjoy in
this state have survived because of the dedication of TCDLA
members. An elected position in this association is temporary.
Membership and resolve are permanent.

TCDLA

Memorializes
Charles Balwin
Quinn Brackett
Peter Bright
Jack H. Bryant
Phil Burleson
Byron Chappell
Emmett Colvin
C. Anthony Friloux Jr.
Richard W. Harris
Odis Ray Hill
Weldon Holcomb
Hal Jackson
Knox Jones
Joe Keagans
George F. Luquette
Homero Martinez
Kathy McDonald
David A. Nix
Rusty O’Shea
Charles Rittenberry
George Roland
Travis Shelton
Doug Tinker
Don R. Wilson Jr.

April 3, Uvalde, Texas

with Emmett Harris, Bobby Lerma,
& Mark Snodgrass

Joseph A. Martinez

Business at Hand

S

pecial thanks to Rick Hagen and Coby Waddill, course directors for the First Annual Jolly
Rogers Hal Jackson Memorial Criminal Law Seminar held in Fort Worth on December
12. We had close to 200 participants.
Thanks to Mrs. Duncan for allowing TCDLA to display Mr. Jackson’s flight jacket.
Thanks to Mistie and Rick Hagen for hosting the membership reception at their beautiful
ranch home in Denton in December.
Special thanks to Bill Habern, David O’Neil, and Cynthia Hampton, course directors
for the Post Conviction Law and Criminal Administrative Remedies seminar held January
8–9 in Houston. We had about 110 participants.
The TDCLA Board met on December 13. The following motions were passed by the
board:
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g Isidro Alaniz: District Attorney, Webb & Zapata County
g Manny Barraza: Judge, Criminal District Court No. 1, El Paso County
g Carlos Barrera: Judge, County Court at Law #8, Travis County
g Kenda Culpepper: District Attorney, Rockwall County
g Kevin Fine: District Judge, 177th District Court, Harris County
g Shawna Reagin: District Judge, 176th Judicial District, Harris County



Approved the accounting firm of Montemayor, Hill & Company, PC, to conduct the
annual audits for 2005–2008
Approved two new TCDLA Affiliates:
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Resolutions to be sent to the families of Douglas Tinker and Homero Martinez, thanking
them for their contributions to Justice in Texas
Resolutions congratulating the following TCDLA members who have been elected to
the bench or to the office of District Attorney:

January/February 2009

		 g Denton County Criminal Defense Lawyers Association
(DCCDLA)
		 g Southwest Texas Criminal Defense Lawyers Association
(STCDLA)
 Continue 401K employee plan with Employee Incentive
Plans, Inc.
 Close Compass Bank account (for CCA Innocence funds
from FY 2007)

The TCDLA Nominations Committee also met on Decem
ber 13 in Denton. They have voted on a list of nominees for
the officers and board members. The TCDLA membership will
vote on the list at the Annual Membership meeting on Saturday,
June 6, 2009. The list is found on page 19 of the Voice as well
as on the website.
Good verdicts to all.

The Rusty Duncan Advanced Criminal Law Course

Texas Criminal Defense Lawyers Educational Institute

Emmett Harris

We Have to Touch Their Hearts
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he longer I do this and the older I get, the more it seems to me that if we want the jury to
do what we ask we must go beyond their minds and reach their hearts.
Of course we must investigate the facts of our case and know them better than the pros
ecution. We must research the law that applies to the case and that will control the rulings
in pretrial conferences. We must brainstorm the case and come up with a plausible theory
of defense. We must find a theme that will resonate throughout the trial. We must work with
mock juries and conduct mini-trials. We must decide the profile of the jurors we need and
plan our voir dire accordingly. We must practice the unnatural (to most of us) art of listening
to the prospective jurors’ answers. We must write and rewrite our opening statement. We
must write and rewrite our closing argument. We must plan our cross-examination of the
prosecution’s witnesses. We must decide who our witnesses will be and prepare them for the
awkward question and answer format of testifying. We must decide whether or not our citizen
accused will testify. We must organize our exhibits and know how we will get them admitted.
We must know the eccentricities of our judge and the workings of his or her courtroom.
These are just a few of the things that are necessary to prepare for the trial. The question
is: If we diligently tend to these things and all the others space will not allow here, do we get
the jury verdict we want? Will this assure us of victory?
I have come to believe that jurors arrive at their verdicts on a level that transcends
logic, and that those verdicts are driven by their hearts, not their brains. Am I suggesting
that we breeze through the preparation described above and just shoot from the hip? Not at
all. Unless we prepare we will not be in a position to accomplish the rest of it. You’ve been
there, and many of you have been there more often that I. So you know the importance of
preparation. Have you noticed that at some point the story of the case starts to emerge? That
is the moment. It is all about the story.
From the day we started telling stories by drawing pictures on the walls of our caves, we
humans have been storytellers. It is how we communicate most effectively, and we had better
be good at it. If the hunter had not come back with good stories of the hunt, the keepers of
the caves might not have tolerated doing the less glamorous work around the fires.
So at some point we have gone beyond preparation and it is time to tell the story. We
know it. We see it when we close our eyes. We feel it in our guts. It must become so real and
compelling that it becomes the story of the trial, the story of our citizen, and indeed our
story. When we arrive there, we must let go and tell it. I believe that jurors fervently wish not
to be bored. I believe we cannot move them with rhetoric, legalese, or even logic. I believe
when it becomes our story and is alive in our heart, we simply must have the courage to let
go and deliver it as a gift from our heart to theirs.
I’ll have more to say about this in next month’s comment. Stay tuned.
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F. R. Buck Files Jr.

From the Adventures of Kilo, the Frisbee-Chasing Drug Dog

I

n federal and state penitentiaries across America, there are defendants who could say, “They
would never have found the drugs if it had not been for that [expletives deleted] drug dog!”
On September 23, 2002, Derrick Hayes was initiated into that fraternity by Officer David
Dewey and his dog, Kilo. United States v. Hayes, ___ F.3d ___, 2008 WL 5377682 (2nd Cir.
2008). The Court’s opinion was handed down on December 24, 2008. Merry Christmas!
Take an officer who is willing to be aggressive, a drug dog that likes to chase Frisbees, a
less-than-lucky defendant, and you have a case like none other that has been considered by
the United States Court of Appeals for the Fifth Circuit. In fact, I could not find any case in
the ALLFEDS database that had a fact situation like that in Hayes.
The Facts

.F l: 11f: i-; d
Federal
Corner
LDi JJl:i

On the morning of September 3, 2002, Hayes had the bad luck to overdose on cocaine. Some
one called the 911 operator in Colchester, Vermont, and help was on the way. Police and rescue
personnel arrived at Hayes’ residence and he was taken to a local hospital by ambulance.
Police officers spoke with Hayes’ girlfriend, who was living with him, and received consent to
search his residence. During the search that followed, the officers found marijuana and co
caine residue, a “sizable amount” of cash, and a “quantity” of marijuana. The officers decided
to “be safe at that point” and sent an officer to apply for a search warrant. The remaining
officers secured the residence and waited for the search warrant to arrive.
Officer Dewey and Kilo also came to the residence to participate in the search. While
they were waiting for the search warrant to arrive, Dewey decided to let Kilo out of the car.
Dewey then retrieved a Frisbee from his police car and began to play with Kilo. [Note: At this
point, we all know what Dewey did, don’t we?] Dewey threw the Frisbee into Hayes’ front
yard, and Kilo did exactly what Dewey knew that he would do: He followed the Frisbee and
then alerted to something.
When Dewey wanted Kilo to continue investigating whether there were drugs in the area,
he would say, “Whatta ya got?” And that’s exactly what he did. Kilo went by the right side of
the defendant’s residence, past a detached garage and towards a brush line or hedgerow at the
back of Hayes’ property. This area was approximately 65 feet from the back of Hayes’ residence
January/February 2009
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and had scrub brush in the area that was 10 to 15 feet tall.
When Dewey called for Kilo to return, the dog did so—and
he did not come back empty pawed. In Kilo’s mouth was a black
bag with a number of plastic baggies containing approximately
14 ounces of cocaine. Shortly after Kilo found these drugs, other
officers arrived with a search warrant signed by a Vermont state
judge; however, no drugs or money were seized pursuant to
the warrant.
What Happened in the District Court
Hayes was eventually indicted and charged with possessing with
the intent to distribute 500 grams or more of cocaine in vio
lation of 21 U.S.C. §841(a)(1) and (b)(1)(C). Hayes’ lawyer
filed a motion to suppress in the United States District Court
for the District of Vermont. A hearing was held before Chief
Judge William K. Sessions III. Officer Dewey testified about his
and Kilo’s actions at Hayes’ residence and about how Kilo had
discovered the cocaine. [Note: It does not appear that there was
any question raised by Hayes’ lawyer about why Officer Dewey
chose to throw the Frisbee into Hayes’ front yard.]
Judge Sessions denied the motion to suppress, reasoning
that “Kilo’s sniff in this case merely assessed the contents of
the air in Hayes’ front yard, an area which . . . is entitled to a
lesser degree of Fourth Amendment protection that [sic] the
interior of the residence.” According to Judge Sessions, Hayes
“[l]ost any reasonable expectation of privacy by throwing or
causing [the bag] to be thrown into the bushes at the edge of
his property . . .”
Hayes and the government entered into a plea agreement
providing that Hayes would enter a plea of guilty to the drug
charge and the government would recommend a sentence of
time served, a term of home confinement for six months, and a
three-year term of supervised release. Under the plea agreement,
Hayes specifically reserved his right to appeal Judge Sessions’
denial of his motion to suppress the evidence in his case. Judge
Sessions sentenced Hayes in accordance with the terms of the
plea agreement, and Hayes appealed the denial of his motion to
suppress. [Note: I would contribute to helping pay the moving
expenses of the prosecutor in this case, who recommended this
sentence for possession of 14 ounces of cocaine. I just haven’t
found an AUSA in the Eastern District of Texas who would even
consider such a sentence and would love to have him come to
our part of the state.]
The Second Circuit’s Opinion
A panel of the Circuit (Miner, McLaughlin, and Pooler) affirmed
Hayes’ conviction and sentence. Writing for the panel, Judge

Miner’s opinion reads, in part, as follows:
[The Fourth Amendment]
A Fourth Amendment “search” . . . does not occur un
less the search invades an object or area where one has
a subjective expectation of privacy that society is pre
pared to accept as objectively reasonable. See Illinois v.
Caballes, 543 U.S. 405, 408, 125 S.Ct. 834, 160 L.Ed.2d
842 (2005)
***
[A K-9 Non-Search]
Both the Supreme Court and this Court have held that
“[c]anine sniffs are recognized as being less intrusive
than a typical search used to determine the presence of
contraband, and the practice of using trained dogs to
sniff baggage at airports has been held not to constitute
a search.” Thomas, 757 F.2d at 1366 (citing United States
v. Place, 462 U.S. 696, 103 S.Ct. 2637, 77 L.Ed.2d 110
(1983); United States v. Waltzer, 682 F.2d 370, 373 (2d
Cir.1982); United States v. Bronstein, 521 F.2d 459, 463
(2d Cir.1975)). And, insofar as the presence of narcotics
is revealed by a canine sniff, the Supreme Court has held
that “any interest in possessing contraband cannot be
deemed ‘legitimate,’ and thus, governmental conduct that
only reveals the possession of contraband ‘compromises
no legitimate privacy interest.’” See Caballes, 543 U.S. at
408–09, 125 S.Ct. 834 (holding that a canine sniff during
a traffic stop is not a search (quoting United States v.
Jacobsen, 466 U.S. 109, 123, 104 S.Ct. 1652, 80 L.Ed.2d
85 (1984))
***
[A K-9 Search]
Consistent with the strong expectation of privacy in the
sanctity of one’s home, however, this Court has held that a
canine sniff at the door of an apartment—even if the only
function of the sniff is to reveal illegal narcotics inside
that apartment—is nonetheless a “search” subject to the
constraints of the Fourth Amendment. See Thomas, 757
F.2d at 1367. As we explained in Thomas, with regard to
a canine sniff at the door to an apartment that revealed
narcotics inside the apartment, “the defendant had a
legitimate expectation that the contents of his closed
apartment would remain private.” Id. at 1367.This Court
explained that although a dog’s
sniff in an airport is not a search, [it is] quite
another [thing] to say that a sniff can never
be a search. The question always to be asked is
whether the use of a trained dog intrudes on

a legitimate expectation of privacy. While one
generally has an expectation of privacy in the
contents of personal luggage, this expectation
is much diminished when the luggage is in the
custody of an air carrier at a public airport.
***
[Hayes’ Argument]
Hayes urges us to declare that the sniff by Kilo was an
illegal search, relying on our decision in Thomas. Hayes
reasons that he had a legitimate expectation of privacy
that extended to the area where the sniff occurred and
that the sniff, therefore, was a search. From this, Hayes
contends that the strong Fourth Amendment protection
traditionally granted to the sanctuary of the home also
applies to scrub brush located 65 feet from the back door
of his house and on the border of his neighbor’s property,
as well as in the front yard where the initial sniff took
place. Hayes claims that this case is distinguishable from
Place because the area “closely surrounding [his] home”
is unlike a public place such as an airport.
[The Court’s Rejection of Hayes’ Argument]
We reject Hayes’ arguments and his reliance on Tho
mas and hold that the police canine’s act of sniffing for
narcotics here did not violate Hayes’ “legitimate expec
tation that information about perfectly lawful activity
will remain private.” Caballes, 543 U.S. at 410, 125 S.Ct.
834. Thomas is clearly distinguishable from the facts of
this case. The contents of the black bag that Kilo smelled
were not located inside Hayes’ dwelling or residence but
in brush outside the house, approximately 65 feet from
the back door of the residence and bordering an ad
joining property. A critical consideration in Thomas,
one not present here, was that the canine there smelled
the presence of narcotics located inside the defendant’s
home.
***
In its order, the District Court designated the area where
the sniff occurred as “the air in Hayes’ front yard.” United
States v. Hayes, No. 05-52-cr, at *18 (D.Vt. May 5, 2006).
We agree with the District Court that Hayes had no le
gitimate expectation of privacy in the front yard of his
home insofar as the presence of the scent of narcotics in
the air was capable of being sniffed by the police canine.
See Caballes, 543 U.S. at 409–10, 125 S.Ct. 834.The record
indicates, and the lower court so found, that the front
yard where the dog sniff occurred was clearly within plain
view of the public road and adjoining properties.

The sanctuary of the home simply does not extend to
the front yard of Hayes’ property, where the initial sniff
occurred. See United States v. Titemore, 437 F.3d 251,
259 (2d Cir.2006) (holding that a homeowner has no
reasonable expectation of privacy in a patch of front
lawn visible from the road and leading up to the front
porch); see also Oliver v. United States, 466 U.S. 170, 179,
104 S.Ct. 1735, 80 L.Ed.2d 214 (1984) (“[O]pen fields do
not provide the setting for those intimate activities that
the [Fourth] Amendment is intended to shelter from
government interference or surveillance. . . . Moreover,
as a practical matter these lands usually are accessible to
the public and the police in ways that a home, an office,
or commercial structure would not be”); accord Esmont v.
City of New York, 371 F.Supp.2d 202, 212 (E.D.N.Y.2005)
(“Unobstructed, open areas in front of a residence are
not entitled to Fourth Amendment protection”).
My Thoughts
I was not surprised by the Court’s opinion in Hayes. Kilo never
went to any door or window of Hayes’ residence. Additionally,
the purse was found 65 feet from the back door of the residence
in thick brush. What I missed in the opinion was any comment
about Officer Dewey’s choosing to play Frisbee with Kilo in
Hayes’ front yard.
If you begin to see K-9 officers with Frisbees in their cars,
you will know that defense lawyers are not the only ones who
read the opinions of the federal courts.

DWI Winning Edge
with David Burrows

May 8, 2009      Dallas, Texas

that Special Condition X (sex offender parole conditions)
was unconstitutionally applied to their client. Way to go
guys!
Send your letters, pictures, gripes, bonehead gaffes, or whathave-you to champton@tcdla.com or chattersley@tcdla.com.

Kudos
 ongratulations to Joseph A. Connors of McAllen and
C
Carlos A. Garcia of Mission, who represented Juan Tello
Hinojosa, indicted for capital murder and kidnapping.
Jury found client guilty of only a 3rd-degree felony,
and Joe and Carlos negotiated a 5-year plea. Client had
already served over two years. Great work, guys.

 ndrea Marsh and the Texas Fair Defense Project have
A
been named Impact Players of 2008 by Texas Lawyer.
Andrea is founder and executive director of the Project, which has a small litigation docket that typically
handles one or two cases a year. Her first case, Rothgery
v. Gillespie County, 128 S. Ct. 2578, 171 L. Ed. 2d 366
(2008), established a “bright-line” rule that a criminal

Memorial Contribution

 lifton Roberson of Tyler was honored by the Smith
C
County Criminal Defense Lawyers Association, which
presented him with the Weldon Holcomb Smith County
Justice Award. The award was named after longtime Tyler
attorney Weldon Holcomb, who passed away in 2007.
Also nominated and honored were Tyler attorneys Jeff
Haas, Don Killingsworth, and Thad Davidson. Congratulations, gentlemen!
 ongratulations to Mick Mickelson of Dallas, whose
C
PDR persuaded the Court of Criminal Appeals to unanimously approve a diminished capacity defense. Ruffin v.
State, __S.W.3d__ (Tex.Crim.App. Nos. 1482/1489-07,
delivered December 10, 2008). A favorable opinion from
the CCA is quite an accomplishment.
S cott Pawgan and Bill Habern of Huntsville, along with
co-counsel Richard Gladden from Denton, were able to
secure a big victory in Federal Court in Austin as they
were granted a final judgment in a §1983 case versus
the Texas Parole Board and the Texas Department of
Criminal Justice Parole Division. They were able to get
injunctive and declaratory relief after the court found

Thanks to Charlie and Justice Shirley Butts of San
Antonio for their contribution to TCDLA in the name of
Kathy McDonald, who recently passed away. Kathy was
the wife of TCDLA Charter Member and Past-President
Charles M. McDonald, who signed the mortgage for the
first home office. TCDLA wishes to express our sincerest
condolences and sympathies to Charles upon the
passing of his beloved wife.

defendant’s Sixth Amendment right to counsel attaches
when he first appears before a judge. Congratulations to
Andrea and the Project for advancing the cause of justice
in Texas.
 ongratulations to Frank Blazek and John Wright. The
C
Waco Court of Appeals reversed the trial court’s denial
of their motion to dismiss for the state’s violation of the
Interstate Agreement on Detainers. The state failed to try
their client within 120 days after he was extradited to
Texas from Alabama. The indictment was dismissed and
the client returned. A state’s PDR is likely to be filed.
 ongratulations to Anne Burnham of San Antonio on her
C
exceptional win out of the 4th court on a tough DWI/
manslaughter case. The new CJ, Catherine Stone wrote
that the trial court’s error not allowing the defense to
reopen with new evidence that the “expert” who testified regarding the seatbelt found on an occupant in the
vehicle was error, and the error affected Appellant’s
substantial rights. Trial attorney Paul Goeke preserved
the error when he made an offer of proof and put the
evidence in the record. Excellent law for the defense and
a great example of thinking ahead.
 art Denum of Austin got a not guilty in the 331st DisB
trict Court. His client was charged with sexual assault,
2nd degree. The offer was 15 TDCJ. Apparently, defendant was on deferred adjudication for injury to a child,
a charge that was pled down from sexual assault of a
child. Congratulations, Bart!
 ongratulations to the TCDLA Amicus Committee
C
for their work on behalf of the Petitioner in Jimenez
v. Quarterman, which was handed down by the U.S.
Supreme Court on 1/13/08. Keith S. Hampton, Andrea

Marsh, Harry Williams IV, Jani Maselli, and George
Cumming Jr. contributed to the brief filed on behalf of
Mr. Jimenez, who had received relief from the CCA in
the form of an out-of-time appeal. The lower courts held
his federal writ was time-barred, but Supremes disagreed
and held that where the defendant receives an out-oftime appeal from the state court before he has filed a
federal writ, the latter is not time-barred. The Amicus
Committee is co-chaired by Reagan Wynn and Greg
Westfall.
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On November 19, 2008, TCDLA Capital Assistance Attorney Philip Wischkaemper received a Spirit of Philanthropy Award from
the Lubbock chapter of the Association of Fundraising Professionals. This annual event highlights volunteers in Lubbock who show
the true spirit of philanthropy. Philip was noted for his commitment to pediatric healthcare for the children of the Lubbock area
through his volunteer efforts for the Children's Hospital at University Medical Center and Children's Miracle Network. Philip has
served as chair of the CMN campaigns and volunteers annually at the CMN radiothon and telethon. His philanthropic spirit is
demonstrated by his giving, ranging from funding support and toys for pediatric patients to involvement in pediatric projects. Most
notable was his auto restoration project in 2007-2008, in which Philip purchased a classic Plymouth Roadrunner and, along with
members of the South Plains MOPAR club, restored the car for auction at the 2008 Barret-Jackson auto auction, bringing a price
of $39,000. All proceeds benefited CMN. Philip says the award really belongs to him and his lovely wife Lois, who is general
counsel for the UMC Health Center in Lubbock. Both are active in the Lubbock community.

TCDLA New Members
Public Defender Member
Edythe M. Payan, El Paso
Regular Members
George Altgelt, Laredo
Todd Alvey, Wheeler
Jerry Lee Batek, Corpus Christi
Carl David Ceder, Manor
Cody L. Cofer, Gun Barrel City
Robert Cruz, Houston
Stephen N. Foster, San Antonio
Rogelio Garza, McAllen
Cary M. Hart, Houston
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James Ray Hays, Houston
Olivia Liane Jordan, Houston
Joetta Keene, Arlington
Ibrahim Elias Khawaja, Houston
John Martinez Jr., Garland
Matthew Alexander Mills, Granbury
Michael S Moore, San Antonio
Lawrence T. Newman, Houston
Kirk J. Oncken, Houston
Alexis A. Pineda, Dallas
Todd Anthony Robinson, Corpus
Christi
Keisha LaShanne Smith, Houston

January/February 2009

Wallace P. Tarver Jr., San Antonio
Lynda S. Tarwater, Fort Worth
Student Members
Tifanee A. Baker, Lubbock
Paul S. Harrell, Lubbock
Jason R. Hunter, Lubbock
Harley K. Martin, Garland
Luz M. Martinez-Bernal, Lubbock
Melissa Moreno, Lubbock
Thomas J. Roberts, Lubbock
Ann Thomas, Lubbock

Directors:

Associate Directors:

Fred Stangl, Lubbock
Tip Hargrove, San Angelo
Gary Udashen, Dallas
Dave O’Neil, Huntsville
Russell Wilson, Dallas
Kelly Pace, Tyler
John Niland, Austin
Warren Wolf, San Antonio
Sam Lock, San Antonio
Bobby Barrera, San Antonio
John Ackerman, San Antonio
George Scharmen, San Antonio
Bruce Ponder, El Paso
Doug Murphy, Houston
Emily Detoto, Houston

Carole Powell, El Paso
Heather Barbieri, Plano
Fred Brigman, San Angelo
Erika Copeland, Abilene
Bruce Ashworth, Arlington
Larry Boyd, Dallas
Coby Waddill, Denton
Stephanie Patten, Ft. Worth
Craig Henry, Texarkana
Russell Hunt, Austin
George Taylor, San Antonio
Ray Rodriguez, Laredo
Clay Steadman, Kerrville
Jani Masselli, Houston
Todd Overstreet, Houston
Nicole DeBorde, Houston

Better round up your room for Rusty ! They’ll be going fast . . .
Hyatt Regency	210-222-1234 (Host
hotel: $175)
Menger 210-223-4361 ($139)
Hampton Inn 210-225-8500 ($85)
   I Shuttle to convention center provided
from all three hotels

Scholarships available! Call 512-478-2514 for details or visit www.tcdl.a.com
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Wm. T. Habern & David P. O’Neil

Handling Stacked Sentences When
One or More Sentence Was Rendered
Prior to 1987 (in Accordance with the
Forward and Williams Cases)
Prior to September 1, 1987, for the purpose of determining eli
gibility for release on parole and mandatory supervision, and
for the purpose of determining an inmate’s final discharge date,
consecutive sentences were “added together and treated as one
sentence.” Ex parte Forward, 258 S.W.3d 151, 155 (Tex. Crim.
App. 2008). “This treatment was based on the definition of ‘term’
found in article 6181-1.” Id. at 152.
The court in Forward addressed the complexity involved
in dealing with stacked sentences:
This case presents a complex problem involving the
stacking of sentences and eligibility for mandatory su
pervision. What is important to keep in mind as we wade
through a series of “savings clauses” is not to confuse
the when of eligibility for release with the whether of
eligibility for release. Running a sentence for a pre-1987
offense consecutively with a sentence for a post-1987
offense affects when an inmate is eligible to be released
on mandatory but it does not affect whether the inmate
is eligible on that sentence for mandatory superv i
sion. Because the applicant in this case is ineligible for
mandatory supervision on his second sentence, he can
not ever be released to mandatory supervision on that
sentence.
Id. at 152–53.
In 1986, Forward committed an aggravated robbery. He was
not convicted until 1992, when he was sentenced to 8 years. At the
time Forward committed the robbery, this particular crime was
subject to mandatory supervision. Forward was subsequently
granted this relief. Then, in 1999 while on mandatory supervision,
Forward was again arrested and convicted of being a felon in
possession of a firearm. He subsequently received a stacked 10year sentence for this second offense.
Considering the mandatory supervision release date for ag
gravated robbery as an isolated issue, TDCJ arrived at Forward’s

release date and then added the entire term of the second sen
tence (felon in possession of firearm) to the aggravated robbery
sentence to arrive at an overall mandatory supervision release
date. Thus, TDCJ treated the second sentence as ineligible for
mandatory supervision by delaying mandatory supervision re
lease on the first sentence until the entire period of the second
sentence had passed.
Forward claimed that both of his sentences should be added
together and treated as a single 18-year sentence, making him
immediately eligible for mandatory supervision. The Forward
court notes that a “trial judge who stacks a sentence does so to
punish the defendant more harshly than if the sentences were to
run concurrently.” Id. at 155. If Forward’s position were adopted,
the reverse would be true. Id.
In reaching its holding, the Forward court went through
the progression of savings clauses that attached to the various
amendments to the statutes that address stacking sentences
and eligibility for mandatory supervision from 1987 through
the post-1987 period. The court suggests these cases should be
treated as though the defendant had a subsequent conviction
while in prison, which would always result in sentences being
stacked.
As it did in Forward’s case, TDCJ should first calculate
a release date for mandatory supervision for all mandatory
supervision-eligible sentences as a unit, and then add to this
date the length of any sentences that are ineligible for mandatory
sentences to arrive at a final mandatory supervision date.
In Ex parte Williams, the appellant was first convicted for a
murder that was committed in 1982; he was later convicted and
sentenced to 10 years for possession of a weapon that occurred
in a prison facility on August 19, 1988. 257 S.W.3d 711 (Tex.
Crim. App. 2008). The weapon charge was stacked onto the
murder charge. Id. at 711. Williams was later convicted of an
August 13, 1990, aggravated assault on a corrections officer, for
which he received another 5 years stacked on top of the prior
10-year sentence. Id. TDCJ took the position that Williams was
not eligible for mandatory supervision on any sentence because
of the aggravated assault on the corrections officer. Id. at 712.
However, it is critical to note here that after 1976 and through
the end of August 1987, only those convicted of capital murder

were exempt from mandatory supervision. Therefore, in this
fact situation, Williams was eligible for mandatory supervision
based on the murder charge. Here, in order to arrive at the
overall, mandatory supervision release date for the first offense,
the mandatory supervision date for the murder should be con
sidered in isolation; then, the entire term of the second and
third sentences should be added to this date in order to arrive
at an overall mandatory supervision
release date for the first offense. In
this case, Williams did get mandatory
supervision for the 25-year sentence he
received in the murder case. Stated in
its simplest terms, this is how TDCJ’s
classification department’s formula
worked: For the murder charge, 25
years + 10 years for the possession of
a weapon in a prison + 5 years for
the assault on corrections officer = 40
years. As of October 2008, Williams
had served almost 20 years. Williams
is also getting Bynum jail time credit
on the stacked sentences and earning
good time from the 1982 conviction,
as per the law in effect at that time.
Ex parte Bynum, 772 S.W.2d 113
(Tex. Crim. App. 1989). Even though
Williams has lost over 1,700 days of
time credit due to disciplinary actions, he will qualify for man
datory supervision in September 2009.
In Ex parte Kuester, the appellant was originally sentenced
to a 10-year sentence for a 1988 burglary. 21 S.W.3d 264 (Tex.
Crim. App. 2000). On September 1, 1989, while serving his time
for the burglary sentence, Kuester struck a correctional offic er.
Id. at 265. On July 25, 1991, Kuester was convicted of aggravated
assault. Id. Since all prison crimes are required to be stacked,
this new 4-year sentence was to begin when the prior 10-year
sentence “ceased to operate.” See Tex. Crim. Pro.Art. 42.08(b). Id.
at 271. From the date of his arrest or the date of his indictment,
Kuester did get Bynum jail time credit for that time in prison
from the date of the arrest or indictment on the second offense
resulting in the 4-year sentence as “Bynum time credit.” Id.
However, at the time of Kuester’s second conviction on
July 25, 1991, TDCJ was still miscalculating stacked sentence
time. Thus, the miscalculation at that time read as follows: A
10-year sentence plus a 4-year sentence equaled a total of 14
years, divided in quarters to determine parole eligibility. Based
on this miscalculated, stacked sentence, Kuester was released on
parole on September 8, 1992. Kuester, 21 S.W.3d at 271.
Then in 1993, the Court of Criminal Appeals issued its

ruling in Ex parte Wickware:
(1) [The] practice of Texas Department of Criminal
Justice, Institutional Division(TDCJ), in treating
inmate’s consecutive 10- and 2-year sentences as
single 12-year sentence did not affect computation
of his parole elig ibility or deprive him of any
right, notwithstanding statutory
requirement that parole eligibil
ity for stacked sentences be com
puted separately, and (2) when
inmate was entitled to presen
tence credit for periods he was
simultaneously confined on more
than one cause, and when TDCJ
chose for bookkeeping purposes
to treat stacked sentences totaling
no more than 60 years as single
sentence equaling sum of their
terms, TDCJ could not properly
compute “maximum expiration
date” (MED) by simply adding
sum of stacked sentences to “cal
culated begin date” (CBD) for first
sentence of stacked sentence.
Ex parte Wickware, 853 S.W.2d 571
(Tex. Crim. App. 1993).
In spite of the Wickware holdings handed down in 1993, it
was not until 1997 that the Prison Board finally became aware
that since 1987, stacked sentences had been incorrectly calculated
to the benefit of many inmates.
The Kuester decision has caused much concern for both
defense lawyers and prison administration officials. Kuester may
cause even more problems for parole agencies. While Kuester
presents a complicated set of facts, it also provides some valuable
lessons that demonstrate how the law in this area has developed.
Even though the Kuester ruling was rendered in 2000, it has
only been recently that the prison’s classification department
has taken any policy action pursuant to this critical ruling. So
far, the new Kuester policy has affected over 400 inmates either
on parole or who are still in prison.
In accordance with the Kuester holding, TDCJ is required
to award all inmates pre-sentence jail time credits as reflected
in their judgments, provided such credits do not pre-date the
commission of the offense. Ex parte Harvey, 846 S.W.2d 328
(Tex. Crim. App. 1993). See also Ex parte Hayward, 711 S.W.2d
652 (Tex. Crim. App. 1993); Harrelson v. State, 511 S.W.2d 957
(Tex. Crim. App. 1974); Ex parte Bynum, 772 S.W.2d 113 (Tex.

Crim. App. 1989).
In the Kuester case, the rules set forth above became much
clearer. On September 8, 1992, Kuester was released on parole
from his 14-year sentence. He remained at liberty until August
29, 1993. On that date, a blue warrant was issued, his parole was
revoked, and he returned to continue to serve his combined
14-year sentence.
In 1997, the Texas Prison Board realized stacked sentences
committed after September 1, 1987, had been incorrectly cal
culated: The classification department had been treating these
sentences under the old cumulative calculation rule rather than
treating them as two separate sentences. In Kuester, the sentence
should have been 10 years followed by a 4-year sentence and
not a single 14-year sentence. Id. at 271. From 1997 forward,
the prison was no longer permitted to accrue time credit for a
consecutive sentence until the prior or original sentence “ceased
to operate”—which meant either on a day-to-day calculation
or until the first sentence was subject to a parole date so the
second sentence could begin. Id.
Upon recalculating Kuester’s sentence in accordance with
these guidelines, it was determined that his 10-year sentence
terminated on May 2, 1999. Id. at 265. Kuester claimed his parole
release in 1992 was erroneous since the prison failed to correctly
apply the law of stacked sentences. His second sentence—the
4-year one—was to be discharged on April 27, 2003. However,
this date failed to credit Kuester with any Bynum time credit on
the second sentence prior to being convicted on that offense,
failed to grant him time served in prison before his initial release
to parole, and failed to grant time spent while released on parole
and/or much of the time he has served since parole revocation,
as Kuester claimed his parole release in 1992 was erroneous
since the prison failed to correctly apply the law of stacked
sentences correctly.

Addressing Kuester’s Erroneous Release

The Kuester Court Discusses the
Definition of “Ceases to Operate”

Credit After Revocation

The Kuester Court concluded that the language of article 42.08(b)
of the Texas Code of Criminal Procedure is ambiguous. In an
effort to resolve this ambiguity, the court consulted extratextual
factors. The Kuester court held there are two ways to “complete
a sentence”:

Kuester claims he should not have been paroled in 1992, but
instead, should have been allowed to commence serving his
second sentence. His parole was revoked on August 29, 1993.
He then filed his writ seeking day-for-day credit for the time
he was released due to the prison’s incorrect application of the
time calculations. Since he was legally paroled on September 8,
1992, Kuester argued that his initial 10-year sentence “ceased to
operate” at the time he was paroled. He further contended he
should be given credit for time served after his indictment on
the second crime as Bynum time credit. Following this logic,
his second judgment granted him 552 days of pre-conviction
time credit, and he needed one-fourth the second sentence (4
years) to be parole eligible. Id. at 268. With 552 days of pretrial
time credit, he would have been eligible for parole. However,
he is not yet entitled to any post-sentence time credit on the
second sentence.
Time credit problems arising from the Kuester ruling con
tinued until recently. In 2007, due to the number of inmate
lawsuits, the prison finally realized it had to adopt a different
policy. In March 2007, a computer run showed over 400 inmates
or parolees affected by the prison’s belated compliance with the
Kuester holding.
A critical issue in Kuester is the court’s indication that if the
inmate ends up being on parole for consecutive sentences, the
prison must calculate the balances of any such sentences as if
both were running at the same time. Under current TDCJ policy,
the period of time on release to parole for both sentences will
be served concurrently. It cannot be reiterated enough: Time
calculations are very complicated matters.
In studying the Kuester case, it would be prudent to give
due diligence to Justice Keller’s dissent.

Texas law is well established that a defendant cannot be forced
to serve a sentence in a piecemeal fashion. See Ex parte Morris,
626 S.W.2d 754 (Tex. Crim. App. 1982); Ex parte Bates, 538
S.W.2d 790 (Tex. Crim. App. 1976).
House Bill 1649 (Sec 508.283(c)) Tx Gov’t Cd (time credit
while on parole before revocation)

1) by serving it day for day, or
2) by having a parole date set that terminates the first sentence
in order for the second sentence to commence—a decision
made by a parole panel. Id. at 271.

Ex parte Spann, 132 S.W.3d 390 (Tex. Crim. App. 2004). An
inmate may be able to keep his street time if he has served over
50 percent of his parole term—but only if the crime committed
is not specifically excluded by statute. However, this possibility
applies only to those whose crimes are not discovered. This case
applies to the Texas parole statute found at section 508.283(c)

of the Texas Government Code (also known as “HB 1649”),
which went into effect on September 1, 2001. This statute does
not apply to an offender who has a past or present conviction
for any of the following offenses:
murder (first- or second-degree)
injury to a child, elderly, or disabled
arson
robbery (second-degree)
aggravated robbery
burglary (first-degree)
drug-free zone
any affirmative finding of a deadly weapon
capital murder
aggravated kidnapping (first- or second-degree)
indecency with a child (second- or third-degree)
sexual assault aggravated assault (first- or second-degree)
aggravated sexual assault
sexual performance by a child
continuous sexual abuse of a young child
super aggravated sexual assault
When parole is granted, and then later revoked prior to
imposition of a stacked second sentence, upon revocation, the
offender must begin serving that first sentence.
In Ex parte Wrigley, the issue considered was: Does an origi
nal sentence reach completion and a second stacked sentence be
gin to run at the time the defendant makes parole on the original
sentence if parole is revoked before the trial court sentences the
defendant to the second sentence? 178 S.W.3d 828 (Tex. Crim.
App. 2005). The answer is “No, it does not.” In citing the Kuester
case, the Wrigley court stated that “completion of sentence” un
der Tex. Code Crim. Proc. Art. 42.18(b) is the same as when a
sentence “ceases to operate” under article 42.08(a). Id. at 272.
Under article 42.08(b), if a defendant’s parole is revoked
before the defendant is sentenced for the subsequently imposed
stacked sentence, the stacked sentence does not begin to run on
the date the defendant makes parole on the original offense.
Thus, Wrigley’s 7-year stacked sentence for the aggravated assault
did not begin to run on his parole date of November 12, 1993
because his parole was revoked before his stacked sentence was
imposed. Wrigley also claimed that under his plea bargain, the
7-year stacked sentence was to begin on the date his parole com
menced. However, the court’s record made no mention of any
such agreement incident to the plea. In order for a defendant
to show the plea was involuntary, he or she must show that the
element of the failed plea was negotiated and that the element of
the failed plea became a substantial part of the plea bargain.
Ex parte Snow, 899 S.W.2d 201 (Tex. Crim. App. 1995) Snow

was convicted, imprisoned, and then paroled. While Snow was
in prison, a detainer for another pending crime was filed. Once
paroled, Snow was tried on the detainer and was convicted.
The court held that since the detainer was in place at the time
of parole, Snow’s parole could not be “revoked solely because
the releasee was convicted of an offense committed prior to
release.” Id. at 202.
When considering stacked sentences, the Court of Criminal
Appeals has determined that per article 42.08(a) of the Texas
Code of Criminal Procedure, once a first sentence is paroled or
terminated, the second sentence begins. If the offender is later
revoked on the first sentence, the sentences begin to be served
concurrently.
Ex parte Ethridge, 899 S.W.2d 206 (Tex. Crim. App. 1995) While
on parole, Ethridge was convicted of a new offense. However, the
board chose not to proceed with a revocation hearing. None
theless, when Ethridge reached TDC, the prison classific ation
department took it upon themselves to process Ethridge as an
offender whose probation had been revoked. And, of course,
this meant he lost his street time as well as his other good time
credit. The court held that only the parole board can revoke
parole, and thus, the prison’s erroneous processing of Ethridge
as having been revoked was without authority.
Ex Parte Millard, 48 S.W.3d 190 (Tex. Crim. App. 2001) (en
banc) Like Kuester, Millard deals with the complications that
may be incurred when dealing with erroneous releases in stacked
sentence cases. Millard had a stacked sentence and, prior to the
beginning of his second sentence, was erroneously released from
prison. In no way was Millard’s early release due to any fault
of his own. The court held that Millard was to receive day-forday time credit on both of his stacked sentences equal to the
amount of time he was released due to the prison’s mistaken
early release.
The Millard holding was later overruled by the court’s ruling
in Ex parte Means, 2004 WL 948379 (Tex. Crim. App. 2004)
(unpublished opinion). Means, like Millard, was wrongfully
released through no fault of his own. Millard claimed—in ac
cordance with what had been the prevailing law in Texas for
years—that he was entitled to time credit while he was released.
The Court changed this rule and held that once a person begins
serving a sentence, he or she continues to serve the sentence—
either in prison, on parole, or mandatory supervision—until the
sentence is discharged because no one gets day-for-day credit
when released from prison erroneously.
Ex parte Gabriel, 56 S.W.3d 595 (Tex. Crim. App. 2001) This
case provides an example of how confusing the calculation of

time credit on stacked sentences can be after the Kuester and
Millard rulings. The issue in Gabriel arose from the prison’s mis
calculation—by 17 days—of a stacked sentence. In a nutshell:
Once parole is granted on a primary offense, then the balance
of the time is calculated as if the sentences were concurrent. It is
conceivable that this decision may be interpreted as a separation
of powers problem due to the fact that if the board grants parole
on the initial sentence, it then alters the “color” of the sentence
from a stacked sentence to a concurrent
sentence.

his second sentence should begin to run on that same date. Under
the Ruthart case, the Court of Criminal Appeals “rejected the
claim that mandatory supervision is an an event which causes
an inmate’s first sentence to cease to operate.” Id. at 893 (citing
to Ex parte Ruthart, 980 S.W.2d 469, 471–74 (Tex. Crim. App.
1998)). Cowan was denied all relief.
The court’s reasoning for denying Cowan’s relief was predi
cated upon section 508.150(b)—the stacked sentence statute—
of the Texas Government Code, which pro
vides that a sentence “ceases to operate”
when it is served out day-for-day or on that
date when a parole panel designates relief
from that sentence by granting a parole
date. Ex parte Ruthart rejected the claim
Eligibility for release to
that mandatory supervision is granted on
mandatory supervision
the first of a stacked sentence. 980 S.W.2d
is governed by the law in
469 (1998). Reaching a mandatory super
effect at the time the first
vision date on the first sentence in a stack
ing order will not cause that first sentence
element of the offense
to “cease to operate.”
was committed.

Beedy v. Texas, 250 S.W.3d 107 (Tex.
Crim. App. 2008) Beedy, a sex offender,
faced multiple indictments. He entered
into a plea bargain agreement and was
sentenced to 12 years with a 10-year de
ferred adjudication stacked onto the 12year prison sentence. The Houston Court
of Appeals held the trial judge erred in
ordering the deferred adjudication com
munity supervision term to begin after the
prison sentence ended. 194 S.W.3d 595
(Tex. App.—Houston [1st Dist.] 2006).
The Beedy court deleted the cumulation
order. The Texas Court of Criminal Ap
peals affirmed the lower court and held
the state would fail in seeking to re-sentence Beedy. A deferred
adjudication is not a conviction, and no re-sentencing would
be had on grounds that an unlawful cumulation order does not
constitute “reversible error” under article 44.39 of the Texas
Code of Criminal Procedure. Instead, the cases were ordered
to run concurrently.

Ex Parte Cowan, 171 S.W.3d 890 (Tex. Crim. App. 2005) Cowan
was imprisoned on an 8-year term that began on April 30, 1984.
During his 8-year term, Cowan was convicted of an offense in
prison. As previously noted, all prison-related offenses are au
tomatically stacked. He was given a stacked, 15-year sentence
over his 8-year term. But for his new conviction, Cowan’s 8-year
term would have terminated with mandatory supervision on
December 18, 1990. By the time his case reached the Court of
Criminal Appeals, Cowan had completed his 8-year term by
receiving day-for-day credit.
Cowan claimed that because his first sentence (the 8-year sen
tence that began in 1984) was subject to a mandatory supervision
release (as opposed to discretionary mandatory supervision),
his mandatory supervision date was December 18, 1990. Thus,
according to Cowan’s argument, his first sentence should “cease
to operate” on the December mandatory supervision date, and

Mandatory Supervision vs.
Discretionary Mandatory
Supervision 1
Jackson v. Johnson, 475 F.3d 261 (5th Cir.
2007) After his mandatory supervision was granted and he
was released to a halfway house, Johnson filed what was later
held to be a frivolous federal civil action. Dismissing Johnson’s
claim as frivolous, the court imposed sanctions for Johnson’s
violation of the “three strikes and you’re out” rule: The Prisoner
Litigation Reform Act’s “three strikes” provision prohibits an
inmate from filing three baseless or malicious actions and/or
three cases that fail to state a claim—unless the prisoner is in
immediate danger. (This provision, of course, does not apply
to writs.) Jackson claimed that since he was released on man
datory supervision, he is not a “prisoner” as that term is defined
under the Prisoner Litigation Reform Act (PLRA) and he should,
therefore, not be punished under the “three strikes and you’re
out” provision. The court held that as long as one is serving a
Texas prison sentence, he is a “prisoner.”

Burglary of a Habitation
and Mandatory Supervision
Ex parte Lindsey, 226 S.W.3d 433 (Tex. Crim. App. 2007) Whether
or not an inmate convicted of burglary of habitation is eligi
ble for mandatory supervision depends upon the date the first
element of the offense was committed. In 1997, Lindsey was

convicted of aggravated assault under section 22.02 of the Texas
Penal Code. Then, on October 10, 1994, Lindsey was convicted
of burglary of habitation under Texas Penal Code section 30.02.
As a result of this latter conviction, Lindsey was assessed 10
years in TDCJ. In 2003, Lindsey was released on mandatory
supervision. Lindsey’s supervision was later revoked and he
returned to prison.
In 2005, TDCJ determined that
Lindsey was statutorily ineligible for
mandatory release because of the na
ture of his convictions, and thus, he
was denied release. Upon this denial,
Lindsey filed suit.
Eligibility for release to manda
tory supervision is governed by the
law in effect at the time the first ele
ment of the offense was committed.
Ex parte Coleman, 59 S.W.3d 676 (Tex.
Crim. App. 2001). In Lindsey’s case,
the law in effect at the time stated
a prisoner could not be released to
mandatory supervision if the prisoner
was serving a sentence for a seconddegree or first-degree felony under
section 22.02 of the Texas Penal Code
(aggravated assault). Lindsey, how
ever, was convicted of a third-degree
aggravated assault causing bodily injury.
See Tex. Code Crim. Proc. Art. 42.18, §8(c)(5) as well as Tex.
Penal Code §22.02 (a)(1), (c) (Vernon 1994).
The trial court determined Lindsey committed the burglary
of a habitation on October 26, 1994. The findings of fact in
this matter reflected that Lindsey had entered “a habitation . . .
with the intention to commit a felony other than theft, namely,
sexual assault.” 226 S.W.3d at 434. While the burglary would
have exempted Lindsey from mandatory supervision under the
then-current statutory scheme, this law did not go into effect
until 1996. See Tex. Gov’t Code Ann. §508.149(a)(13) and Tex.
Pen. Code Ann. §30.02(a), (d)). Therefore, unless Lindsey was
convicted of a first-degree felony under section 30.02 of the
Penal Code (burglary), the 1994 statute did not prohibit Lindsey
from mandatory supervision if the offense was punishable under
subsection (d)(2) or (d)(3) of that section. See Tex. Code Crim.
Proc. Art. 42.18 §8(c)(11) (1994). Id. at 435.
Subsection (d) of the 1994 version of section 30.02 of the
Texas Penal Code read as follows:
d) An offense under this section is a felony of the first degree
if:

		 1) the premises are a habitation; or
		 2) any party to the offense is armed with explosives or a
deadly weapon; or
		 3) any party to the offense injures or attempts to injure
anyone in effecting entry or while in the building or in
immediate flight from the building.
On remand, the trial court found that [Lindsey] had been
convicted under Subsection (d) (1)
and [was], therefore, eligible for man
datory supervision.
Id.
Ex parte Thompson, 173 S.W.3d 458
(Tex. Crim. App. 2005) The issue
of this case was “whether applicant’s
previous first-degree-felony burglary
conviction makes him ineligible for
release on mandatory supervision for
his 2002 second-degree-felony bur
glary conviction.” Id.
Prior to Thompson:
“. . . all burglaries of a habitation
were first-degree felonies . . . , but
only those punished under Penal
Code Subsections 30.02(d) (2)
(‘any party to the offense is armed
with explosives or a deadly weapon’), or (d) (3) (‘any
party to the offense injures or attempts to injure anyone
in effecting entry or while in the building or in immediate
flight from the building’), were ineligible for mandatory
supervision.” Id. at 459 (citing to Tex. Code Crim. Proc.
art. 42.18, §8 (c) (1987) (repealed); Tex. Code Crim. Proc.
art. 42.12, §3(g) (1987).
In this case, Thompson had a prior burglary, and he had
his current burglary (in TDCJ terms, the current offense being
served is the holding offense). The “controlling statute” is the
one in effect when the holding offense (here: second-degree bur
glary) is committed, and this determines an inmate’s eligibility
for release on mandatory supervision or parole. In this case, the
holding offense was committed on October 10, 2002. Section
508.149(a) of the Texas Government Code was in effect and ap
plied to Thompson. An inmate may not be released to mandatory
supervision if the inmate is serving a sentence for, or has been
previously convicted of, a first-degree felony under section 30.02
of the Texas Penal Code. In 2002, the holding offense in the
Thompson case was not on the list. Only burglary of a habitation
with intent to commit some felony other than theft was classified

as a first-degree felony. In this case, it is the 2002 list—and not
the 1987 list—that determines an inmate’s eligibility for man
datory supervision.
Current policy of TDCJ is to now look at the overall circum
stances of the conviction. TDCJ has indicated this case affected
some 4,000 inmates. Over 700 have already been released as a
result of this case.
There are a series of cases similar to the Thompson issues
of stacked or multiple sentences. Two such cases are noted
below:
1) Ex parte Keller, 173 S.W.3d 492 (Tex. Crim. App. 2005) The
issue here was whether or not, under section 508.283, a sub
sequent conviction for indecency with a child rendered Kel
ler ineligible for “street time” credit for his earlier burglary
offense. In holding that Keller’s subsequent conviction did
not render him ineligible for “street time” credit for his ear
lier burglary offense, the court concluded Keller was eligible
for street time credit for the time he spent on mandatory
supervision due to the nature of his holding offense. Keller’s
eligibility was due to the statute in effect at the time his
burglary of a vehicle offense was committed.
2) Ex parte Mabry, 137 S.W.3d 58 (Tex. Crim. App. 2004) Be
cause he was convicted in 1990, Mabry claimed he was not
barred from mandatory supervision by section 508.149
of the Texas Government Code. “At the time of [Mabry’s]
conviction, all burglaries of a habitation were classified as
first-degree felonies, regardless of the underlying offense,
but only offenses punished under sections 30.02(d)(2) and
(d)(3) [of the Texas Penal Code] . . . were bars to release on
mandatory supervision.” The saving clause of the amend
ments reflected a clear intention by the legislature to apply
the old law to prisoners serving a sentence for an offense
committed prior to the date this amendment went into ef
fect, which was September 1, 1996. At the time of Mabry’s
offense, burglary was a first-degree felony if the premises
were a habitation, or if any party to the offense was armed
with explosives or a deadly weapon, or if any party to the
offense injured or attempted to injure anyone in effecting
entry, or while in the building or in immediate flight from
the building. Tex. Penal Code §30.02 (1990) (amended by
Acts 1993, 73rd Leg., ch. 900, §1.01, eff. Sept. 1, 1994; Acts
1995, 74th Leg., ch. 318, §8, eff. Sept. 1, 1995; Acts 1999,
76th Leg., ch. 727, §1, eff. Sept. 1, 1999).

When Is It “Too Late” to
File a Motion to Revoke?
Nesbit v. State, 277 S.W.3d 64 (Tex. Crim. App. 2007)

The

rule of this case is that the date probation is imposed is the date
that probation starts to run. Thus, once a sentence of one year
of probation is imposed, the probation runs until midnight 365
days later. In other words, the date probation is imposed is not
excluded from that calculation.

Early Termination of Probation,
Pardons, and Expungements
Cuellar v. Texas, 40 S.W.3d 815 (Tex. Crim. App. 2002) This
opinion stems from a PDR. See 40 S.W.3d 724 (Tex. Crim. App.
2001). Cuellar was placed on probation and subsequently re
ceived an early discharge pursuant to article 42.12 §20 of the
Texas Code of Criminal Procedure. The Cuellar trial court or
dered the defendant’s conviction “set aside” and the charging in
strument dismissed. 40 S.W.3d at 815. Later, after early discharge
from probation, Cuellar was arrested in a hunting incident and
was subsequently charged as a felon in possession of a firearm.
Id. at 816–17. This opinion results from Cuellar’s challenge of
his second arrest on grounds that the action by the court—in
dismissing him early from his previous probation under article
42.12, section 20—amounted to a judicial pardon.2 In a decision
with both significant concurring and dissenting opinions, the
court held that article 42.12, §20, authorizes the trial court to
grant clemency that releases the defendant from all penalties
and disabilities stemming from the conviction. The Cuellar court
points out there are two types of discharges under section 20.
The type of discharge in the Cuellar case is referred to as a “ju
dicial clemency.” Do not cite this case without first reading all
the opinions by all of the justices. Also see Ex parte Murchison,
560 S.W.2d 654 (Tex. Crim. App. 1978); Ex parte Langley, 833
S.W.2d 141 (Tex. Crim. App. 1992); State v. Jimenez, 987 S.W.2d
886, 888 n.2 (Tex. Crim. App. 1999); Boykin, v. State, 818 S.W.2d
782 (Tex. Crim. App. 1991).
In his dissenting opinion in Cuellar, Judge Keasler notes that
an early discharge, under article 42.12, section 20, of the Texas
Code of Criminal Procedure, does carry with it certain limi
tations. For example, a defendant released on judicial clemency
cannot:
1) change his name until two years after community super
vision has expired (Tex. Fam. Code Ann. §45.103 (Vernon
1996));
2) practice law until five years after his community supervision
has expired (Tex. R. Gov’t Bar Adm’n IV (West 2001) Rule
IV(d)(2));
3) work at a bingo establishment until ten years after his
community supervision has expired (Tex. Occ. Code Ann.
§2001.105(a)(6) (Vernon 2000);

4) obtain a lottery license until ten years after his community
service has expired (Tex. Gov’t Code Ann. §§411.171(4)
and 411.172(a)(3) (Vernon 2001); Tune v. Texas Dept. of
Public Safety, 23 S.W.3d 358, 362 (Tex. 2000))
5) be a corrections officer until ten years after the supervision
has expired (Tex. Occ. Code Ann. §1701.312(b), 1702.371
(Vernon 2000));
6) and, in addition, may be denied a license as a speech pa
thologist or audiologist. (Tex. Occ. Code Ann. §401.453(a)
(3) (Vernon 2001)).
Additionally, a defendant discharged under a judicial clem
ency may not, for the rest of his life:
1) work as a bail bond surety (Tex. Occ. Code Ann. §1704.153
(Vernon 2001); Smith v. Wise County Bail Bond Bd., 995
S.W.2d 881, 883–84 (Tex. App.—Fort Worth1999, writ de
nied);
2) work as a peace officer (Tex. Occ. Code Ann. §1701.312
(b)(1) (Vernon 2001); Op. Tex. Att’y Gen. No. MW-148
(1980)), (see Welch v. Texas ex rel, Frank Long, District
Attorney, 880 S.W.2d 79 (Tex. App.—Tyler 1994);
3) get the record expunged (State v. Gamble, 692 S.W.2d 200,
202 (Tex. App.—Ft. Worth 1985, no pet.);
4) obtain a license to carry a concealed handgun (Tex. Gov’t
Code Ann. §§411.171 (4), 411.172(a)(3) (Vernon 2001);
Tune v. Texas Dept. of Public Safety, 23 S.W.3d 358, 362
(Tex. 2000));
5) avoid registration as a sex offender, if so convicted, and can
still be subject to civil commitment if a sex offender (Tex.
Crim. Proc. Code Ann. arts. 62.06, 62.10, 62.12 (Vernon
Supp. 2001)).
6) refuse to inform an employer of any such conviction when
asked about a criminal history (Op. Tex. Att’y Gen. No.
JM-1237 (1990)).
Finally, the following consequences may also apply to any de
fendant discharged under a judicial clemency:
1) Under federal law, may be deported if an alien (State v.
Jiminez, 987 S.W.2d 886, 889 n.2 (Tex. Crim. App. 1999));
2) the entire alleged criminal incident is still admissible at
sentencing in a future trial (Glenn v. State, 442 S.W.3d 360,
362 (Tex. Crim. App. 1999)). In certain cases, the incident
can be used to mandate a life sentence (Tex. Penal Code
Ann. §12.42(c)(2), (g) (Vernon Supp. 2001); Price v. State,
35 S.W.3d 136 (Tex. App.—Waco 2000, no writ);
3) the entire alleged criminal incident may also be used to en
hance an assault conviction from a class “A” misdemeanor

to a third-degree felony (Tex. Penal Code Ann. §22.01 (b)
(2), (f) (Vernon Supp. 2001));
4) such release serves to prohibit the pardoned defendant from
receiving community supervision upon a future conviction
(Taylor v. State, 612 S.W.2d 566, 571 (Tex. Crim. App. 1981));
and
5) the pardoned defendant may not be serve as an executor
of a will under section 78 of the Texas Probate Code.
Footnotes 87 through 93 of the Cuellar opinion list some
statutes that provide certain rights that shall be reinstated to any
defendant who successfully completes community supervision.
For example:
1) any such defendant may serve on a jury (Walker v. State,
645 S.W.2d 294, 295 (Tex. Crim. App. 1983); Payton v. State,
572 S.W.2d 677, 679 (Tex. Crim. App. 1978); Op. Tex. Att’y
Gen. No. M-640 (1970). But see R.R.E. v. Glenn, 884 S.W.2d
189, 194 (Tex. App.—Fort Worth 1994, writ denied));
2) any such defendant can vote (Tex. Elec. Code Ann. §13.001
(a)(4) (Vernon Supp. 2001);
3) any such defendant can hold elected office (Tex. Elec. Code
Ann. §141.001 (Vernon 1986);
4) any such defendant can be a notary public (Tex. Gov’t
Code Ann. §406.009 (e) (Vernon 1998); and
5) any such criminal incident may not be used for impeachment
of any future testimony proffered by the defendant (Ex parte
Menchaca, 854 S.W.2d 128, 131 (Tex. Crim. App. 1993);
Trippell v. State, 535 S.W.2d 178, 180 (Tex. Crim. App. 1976);
Parker v. State, 384 S.W.2d 712, 714 (Tex. Crim. App. 1964).
But see Etheridge v. State, 903 S.W.2d 1, 20 (Tex. Crim. App.
1994));
6) nor may any such criminal incident be used to enhance the
punishment range pursuant to section 12.42 in any future
trial (Jordan v. State, 36 S.W.3d 871 (Tex. Crim. App. 2001);
Ex parte Langley, 833 S.W.2d 141, 143 (Tex. Crim. App.
1992)) (except for the mandatory life sentence provided
for in subsection (c)(2).) (Tex. Penal Code Ann. §12.42
(g) (Vernon Supp. 2001)).

Sex Offenders and
the Right to Be Parents
Last year, I spoke on the topic of our filing of a civil rights action
in federal court in Austin. In this matter, we represented a parolee
who had been convicted of possession of child pornography.
This action was brought in accordance with the United States
Supreme Court holding in Wilkinson v. Dotson, 125 S.Ct. 1242
(2005). On behalf of our client, we sued the Parole Board and

Parole Division because they would not allow our client to live at
was actually reviewed by the voters. The Court has grave
home with his wife and child due to the child pornography con
concerns over the fundamental fairness of these pro
viction. Our client was prohibited from living at home in spite of
ceedings, in particular the Parole Division’s policy of
the fact that we had two psychiatrists who had executed affidavits
refusing to provide the parolee and/or his counsel with
suggesting that due to the facts of this case and their personal
the parolee’s psychological evaluation, which the Parole
experience with this man, they deemed him absolutely no threat
Division required and which may well serve as the basis
to children. The basis of our lawsuit was that prior to the board
for the imposition of condition “X.”
terminating our client’s parental rights, he was afforded no
Order signed January 23, 2008 in Graham v. Owens, Cause
right to due process. We prevailed in this
1:08CV66-SS, case pending in Federal
matter (Grant v. Owens, No. A-05-CA-316District Court, Western District of
LY Western Dist. of Texas, Austin Div.),
Texas, Austin Division)
and we did so in the following manner:
Our client was prohibited
Before we put on any witnesses, the Board
We are hopeful that with the Graham
from living at home in
agreed to give us everything we sought.
case and the two other cases currently
Not only did we win, but our suit also
headed to trial in Austin, we will prevail
spite of the fact that we
prompted the Parole Division to institute
in getting the current due process policy of
had two psychiatrists
a new policy requiring due process rights
these matters amended so that they afford
who had executed
be afforded before a termination of the
real due process.
affidavits
suggesting
parent-child relationship can be imposed.
There are a string of cases about the
that they deemed him
However, once the new due process policy
termination of the parental rights of in
was in place, we discovered that the new
mates. The two-year statute of limitations
absolutely no threat to
policy was seriously flawed. Furthermore,
on these cases must be based on a specific
children.
in our opinion, the new policy does not
event. The Amarillo Court of Appeals has
pass the constitutional muster of due
now ruled that the two years starts to run
process. We anticipate future civil rights
after the petition to terminate has been
litigation is necessary in order to address
filed. (In the Interest of TBD, 223 S.W.3d
the sufficiency of due process in regards to the termination of 515 (Tex. App.—Amarillo 2006, no pet.)
parental rights.
The same due process procedures mandated by the Grant
Defending the Non-Sex Offender
case were also previously mandated by Coleman v. Dretke, 409
Who Is Placed on Condition “X” in Spite
F.3d 665 (5th Cir. 2005) (en banc) (also known as “Coleman II”).
of Current Due Process Dictates
In Coleman, the issue was the level of due process that must
be afforded to one who has no sex offense convictions but is, Our firm is challenging the degree of due process afforded parol
nonetheless, placed on sex offender supervision. We are now ees who have no sex offense history, but are nonetheless placed
challenging this due process procedure in the case of Graham on condition “X” (sex offender conditions). Currently, the Parole
v. Owens currently pending in the Austin, Texas, federal court, Board gives such a parolee a document that explains that the
Cause No. 1:08CV66-SS. During a temporary restraining order offender has thirty (30) days to provide, in writing, the reasons
hearing conducted by Judge Sam Sparks, the Court stated the why the offender should not be placed on condition “X.” The
following in its order concerning Texas’ Parole Board’s policy offender is ordered to submit to a psychological evaluation;
regarding the Coleman due process as set forth in the Graham yet neither the offender nor his counsel is allowed to see the
case:
results of that evaluation prior to the offender presenting his
written statement. Neither are they allowed to be present when
[T]he record establishes a panel of two Board members
the Parole Board reviews the file. The state, however, is permitted
imposed Condition X (sex offender conditions) on the
to have a representative present from its sex offender division.
parolee, based on a 27-year-old charge on which Graham
As stated above, the validity of the current due process afforded
was never convicted and a psychological evaluation
in these cases is currently being challenged in cases pending in
which Graham never saw, at a proceeding in which the
the Austin, Texas, federal court. (Graham v. Owens, #A08-CAParole Division was allowed to present argument but
006-SS West. Dist. of Texas, Austin Division.)
Graham was not, with no assurance Graham’s defense
A second, underlying issue currently pending before the

same Austin court addresses the issue of the offender who—in
many years past—committed a sex offense and has no additional
adverse sexual history. Then later, this same defendant is charged
with theft, returns to prison, and is paroled. The issue here
is whether or not the board can automatically place such a
defendant on condition “X” simply because of an ages-old
conviction for a sex offense. There is authority that suggest
that such conditions not be imposed absent evidence that
the offender has an ongoing sexual
history. (See United States v. Scott,
270 F.3d 632 (8th Cir 2001); United
States v. Jimenez, 275 Fed. Appx. 433
(5th Cir. 2008)(unpublished); Wil
liams v. Ballard,466 F.3d 330 (5th Cir.
2006).3

Inmates and
HIV Testing
Many inmates write our office to
complain about having to be tested
for HIV. Inmates can be forced to be
tested for HIV. See section 501.054(i)
of the Texas Government Code. See
also Op. Tex. Att’y Gen. No. GA-0512
(2007). There is also a new rule that
went into effect September 1, 2007,
requiring inmates to provide samples
of DNA before release. See section
411.148, Tex. Gov’t Code. It is critical to note that this rule has
been upheld. (See Green v. Boyd, slip op., 2008 Westlaw 2117671
(N.D. Tex. May 16, 2008); Holliman v. TDCJ-ID, not reported
in F.Supp.2d, 2001 WL 167847, N.D. Tex. (January 22, 2001
(No. 2-00-CV-0291).

Additional Prison and Parole Issues
Exceptions to the Right
of Access to a Law Library
Johnson v. Texas, 257 S.W.3d 778 (Tx. App.—Texarkana 2008,
pet. ref ’d.) Johnson appealed a conviction wherein he had
been afforded court-appointed counsel but subsequently de
cided to proceed pro se. Johnson later recanted and entered a
plea aided by counsel’s assistance. Johnson’s appeal was later
filed. Among other issues, Johnson claimed he was denied his
Sixth Amendment rights due to the fact that he was denied ac
cess to a law library. The Texarkana Court of Appeals held that
Johnson was entitled either to appointed counsel or access to a

law library. In this particular fact situation, since Johnson had
earlier rejected court-appointed counsel, he was not then entitled
to access to a law library. The original access to a law library
case, Bounds v. Smith, 97 S.Ct. 1491 (1977), was overruled on
other grounds by Lewis v. Casey, 116 S.Ct. 2174 (1996). In Lewis,
the court explained that Bounds “did not create an abstract,
freestanding right to a law library,” and that Bounds “does not
guarantee inmates the wherewithal to transform themselves
into litigation engines.” See also United
States v. Whittington, 269 Fed. Appx.
388, 406 (5th Cir. 2008); United States
v. Godwin, 84 F.3d 768, 769 (5th Cir.
1996).
Parole: The Opportunity to
Be Heard and the Right to
Notice of Decision
In Johnson v. Wells, the court reviewed
many of the deficits in the lack of
rights that attach in the granting of
parole to Texas inmates. 566 F.2d
1016 (5th Cir. 1978). The Court ad
dressed the following critical issues
in its opinion:
[T]his court has already held that
the refusal to allow a Texas state
prisoner a hearing before the Parole
Board, and the lack of a written statement of the reasons
for the Board’s decision, do not amount to the deprivation
of constitutional rights. Shaw v. Briscoe, 541 F.2d 489 (5th
Cir. 1976). The printed form used by the Texas State
Parole Board to notify a prisoner of the reasons for his
parole denial has been held to be sufficient to comply
with whatever due process rights a prisoner may have
to be informed concerning the justification as to exactly
why he was denied parole. Craft v. Tex. Board of Pardons
and Paroles, 550 F.2d 1054 (5th Cir. 1977).
Can a Sex Offender Parolee Who Fails
to Register for Six Consecutive Months
Be Charged with Six Separate Offenses?
Villanueva v. Texas, 257 S.W.3d 527 (Tex. App.—Austin
2008) Villanueva was allowed to move from one work release
facility to another in Austin. When Villanueva’s parole officer
went to meet Villanueva—as agreed—at an Austin bus station,
Villanueva was not there. He continued to be “MIA” for the next

six months (meaning he failed to register pursuant to article
62.051 of the Texas Code of Criminal Procedure). Villanueva was
eventually arrested. He was charged with six separate offenses
of failure to report. However, on appeal, the court found that
due to the lack of proof of any such activity as to the last five of
those counts, there was no evidence to support the claim that
defendant moved every month between May and October, and
nothing in the statute supported the State’s decision to allege a
new offense for the same action on a monthly basis, save and
except for the first of the six months.
Wallace v. Quarterman, 516 F.3d 351 (5th Cir. 2008) In 1981,
Wallace was sentenced to life on a capital murder case. At that
time, the parole eligibility rules required that for parole to be
granted, two out of three members of the parole panel must vote
in favor of parole. Many years later, when Wallace was finally
eligible for parole, the statute changed in that it only required
that to be paroled on a life capital murder sentence, the defen
dant must be favorably voted on by two-thirds of the total parole
board (meaning there was a change from the requirement that
the offender win two of three board panel votes to twelve of
eighteen votes at the time this parole was considered)—which,
of course, made parole much more difficult to obtain. Wallace
claimed this violated his ex post facto protections. The Wallace
court—in its reliance upon Portley v. Grossman, 444 U.S. 1311
(1980), Simpson v. Ortiz, 995 F.2d 606 (5th Cir. 1992), and Sheary
v. United States, 822 F.2d 556 (5th Cir. 1987)—held that Wallace
could not prevail due to the fact that he had failed to prove that
the same two board members who originally voted in his favor
would have voted the same way the next time they voted on his
case had the panel been three members instead of eighteen. The
Wallace case was affirmed in Kyles v. Quarterman, 291 Fed. Appx.
612, 2008 WL 4111405 (5th Cir. 2008)(unpublished).
Harty v. Texas, 229 S.W.3d 849 (Tex. App.—Texarkana 2007) Even
where there is an agreement to not disclose the contents of a
polygraph examination, what the parolee has told the polygraph
operator can be disclosed and the polygraph operator will be
permitted to testify to such information—so long as the content
and/or results of the polygraph itself are not disclosed. The
court’s ruling herein is based upon article 8.22, section 5 of
the Texas Code of Criminal Procedure, which allows voluntary
statements relevant to the defendant’s credibility to be used in
cross-examination.
United States v. Locke, 482 F.3d 764 (5th Cir. 2007) Here, the
federal court held that using polygraph testing as a condition
of federal probation does not violate any rights afforded by the
Fifth Amendment.

As a result of the court’s ruling in Abdullah v. Texas, a new
game for jailhouse lawyers in prison has arisen. 211 S.W.3d 938
(Tex. App.—Texarkana 2007). Texas Government Code, section
501.014(e), allows the prison, on “notification by a court,” to
withdraw—from a prison inmate’s trust account—any amount
the inmate is ordered to pay from a designated list of expenses
such as child support, restitution, court fees, fines, and other
“court order, judgment, or writ.” The court order at issue in
Abdullah was not the result of civil litigation but, instead, was
a summary bill of costs generated by the district clerk of Hop
kins County that resulted from Abdullah’s conviction and
totaled $1,517.25. However, in Abdullah’s original judgment
of conviction, the space for “costs” was blank. The court held that
this was a garnishment, and that the rules of garnishment apply.
In Abdullah’s case, however, these rules were not followed. Due
process under the statute must apply, and inmates throughout
Texas are now engaged in fighting these procedures. Texas Civil
Practices and Remedies Code, section 63.007, allows a writ of
garnishment to be issued against an inmate’s trust fund account,
but any such garnishment is subject to due process. This case is
contra to the holding in Crawford v. State, No. 10-06-002-CR,
(Tex. App.—Waco 2007)(unpublished), where, upon receipt
of the order for payment, the inmate attempted to directly file
an appeal of that order of garnishment to a Waco appeals court
that had no jurisdiction. However, in Ex parte Goad, 243 S.W.3d
858 (Tex. App.—Waco 2008), the Waco court indicated it would
grant inmate Goad’s mandamus if the trial court in that case
would proceed with the requisite due process.
Ex parte McCurry, 175 S.W.3d 784 (Tex. Crim.App. 2005) McCurry
was released to the Ben Reid Facility in Houston, which is a “half
way house,” but—in reality—is a jail facility. Conditions in this
facility are subject to regular complaints by those living there as
a condition of parole. McCurry filed a writ claiming that having
to live at Reid is “qualitatively different” from the punishment
characteristically suffered by a person convicted of the crime,
with “stigmatizing consequences.” McCurry claimed that such
a condition is not authorized by the parole statute. The court
determined that McCurry failed to prove his allegations, and
that the condition of living at the Reid facility was a proper
parole condition.
Green v. State, Nos. 2-03-377/397-CR (Tex. App.—Ft. Worth
2005)(unpublished) Defendant had the benefit of courtappointed counsel. Under section 26.05 of the Texas Code of
Criminal Procedure, the court ordered the defendant repay
$4,000 in court-appointed attorney’s fees as a condition of pa
role. On appeal, it was argued that such an order was invalid.
The point here is that in Heredia v. State, the court held, “The

decision to parole . . . is beyond the province of the courts . . .
and is exclusively a matter within the province of the executive
branch of government, under proper regulation by the legislative
branch.” 528 SW2d 847, 953 n.4 (Tex. Crim. App. 1975). Heredia
was subsequently overruled on other grounds by Sneed v. State,
which provided that the parole board shall determine conditions
of parole and may impose any condition that a court may impose
on a defendant placed on community supervision. 670 S.W.2d
262 (Tex. Crim. App. 1984); Tex. Gov’t Code Ann., section 508,
441 (a)(2) .221 (Vernon 2004). But see Tex. Code Crim. Proc.
Ann., section 42.037(h) (Vernon Supp. 2004), which provides
that a parole panel must impose—as a condition of parole—the
amount of restitution to a victim ordered by the trial court. In
accord, see Campbell v. State, 5 S.W.3d 693, 696 n.6 (Tex. Crim.
App. 1999).

D

Notes
1. In Texas, mandatory supervision is defined as “the release of an eligible
inmate sentenced to the institutional division so that the inmate may serve the
remainder of the inmate’s sentence, not on parole, but under supervision of the
pardons and parole division.” Tex. Gov’t Code §508.001(5). For a discussion of
the history of mandatory supervision and discretionary mandatory supervision,
see Teague v. Quarterman, 482 F.3d 769 (5th Cir. 2007).
2. This is a very important case in that it reviews the meaning of a “pardon
granted” and/or what rights shall continue to be limited after the dismissal
from probation under article 42.12 §20. This case, too, should be studied in
great detail.
3. While this paper was being revised, the Texas Court of Criminal Appeals
issued its holding in Ex parte Campbell, 267 S.W.3d 916 (Tex. Crim. App. 2008).
There, in a 5–4 decision, the court held—even after the Coleman ruling—that
the current Texas Parole Board policy still does not meet constitutional re
quirements. This case appears to be contra to the holding of the court in the
Graham case (supra).
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lmost everyone is aware of the impact DNA testing has had on
the criminal justice system. For individuals fortunate enough to
have physical evidence to test, it has provided a way to prove
their innocence. In most cases, exculpatory DNA test results
have been accepted as conclusive proof of innocence.1 In the majority of the
cases, however, there is no physical evidence. No one can seriously argue
that some of those persons are not also innocent. The problem is how to
prove innocence without scientific evidence.
Many people believe most of the DNA cases have now been iden
tified, and the number of exonerations based on DNA results will
probably start to decline. Some have suggested the next wave of
exonerations will be in arson cases. This article will attempt to
explore why almost everyone who has examined the testimony in
the older arson cases accepts that there are evidentiary problems
with many of those cases, and additionally will provide helpful
information for attorneys with these types of cases.
Arson cases are different from most other prosecutions. In
most cases, the argument is over who committed the offense;
there is a rarely an argument that no crime was committed. In
an arson case, however, there is no criminal case unless someone
first determines a crime was committed. That generally involves
a determination of whether a fire was intentionally set; if it was
the result of an accident, then there is no crime.
The problem with arson prosecutions is the determination
of whether or not a crime was committed is left to experts. Most
of the so-called experts, however, are not scientists; some may
not even have a college degree. Most such experts are firefighters
or individuals in a fire marshall’s office. Their education has
generally consisted of an initial school and on-the-job training.
The result is that much of what has been generally accepted has
no scientific backing. Several leading arson experts have char
acterized the state of knowledge prior to 1992 as “a collection
of myths.” See Arson Review Committee, “Report on the Peer
Review of the Expert Testimony in the cases of The State of
Texas v. Cameron Todd Willingham and The State of Texas v.
Ernest Ray Willis” (2006).2
In 1985, the National Fire Protection Association Standards
Council recognized the problems with the reliability of fire in
vestigations, and formed a committee to prepare a set standards.
The result of that committee was NFPA 921, Guide for Fire and
Explosion Investigations, published in 1992. Unfortunately, the
fire investigation community refused to accept or recognize the
document. For those investigators trained before 1992, they may
not have even been aware there was such a document. NFPA 921

I

has been amended several times, and in 2000 the International
Association of Arson Investigators formally adopted NFPA 921.
However, that does not mean it was used, and many investigators
are probably still not even aware of the existing standards.

Common Myths
A) Pour patterns
In many cases, the fire investigator concludes a fire was inten
tionally set because of what they believe are “pour patterns” on
the floor. In other words, the investigators interpret what they see
as the result of a flammable liquid being poured on the floor and
ignited. The theory is there will be more damage to that portion
of the floor, which is what they are seeing. While possessing
some commonsense appeal, it has no scientific validity. It is
now accepted that you cannot determine whether markings on
I
a floor are associated with a flammable liquid, unless samples
are taken and confirmed by testing. The reason markings on
a floor cannot establish anything has to do with the physics
of fire. In a compartment fire (such as a house), the fire may
start relatively small and continue burning. The fire produces
a column of heated gas (the thermal plume), which rises to
the top. When the fire reaches a ceiling, it is forced to spread
horizontally. The thermal plum will encounter walls, forcing it
back down. Eventually, a layer will develop at the ceiling—called
the upper layer. Mass and energy are transported to the upper
layer through the thermal plume. If the fire continues to burn,
the depth of the upper layer continues to increase. When the
temperature reaches 1,100–1,200 degrees Fahrenheit, thermal
radiation causes every exposed and easily combustible material
in a room to ignite. This is described as the “onset of flash over,”
and marks a change where everything in a compartment will
burn; the fire is no longer dominated by the burning of the first
item. This stage can be referred to as full room involvement,
or a fully developed fire. In this stage, the fire is controlled by
ventilation—the size of the fire is determined by the amount of

air coming into the compartment. Additionally, in this stage of D) Fire burns up, so ceiling is
hotter than the floor
a fire, materials lining the compartment, such as floors, ceilings,
and walls, can be burned. At this stage, the entire compartment
Another common error is a belief that in a normal fire, the ceil
is filled with flames.
ing area should be hotter than the floor, since fire travels up. As a
The failure to understand the effects of a fully developed
result, where there is extensive damage to the floor, investigators
fire has resulted in false and misleading testimony. In many
conclude an accelerant was used. Again, this is the result of a
cases, investigators pointed to pour patterns and puddle marks
failure to understand fire dynamics. In a fully developed fire,
as evidence of arson. The theory concludes that is where the
there is no difference in temperature between the floor and the
fire started: It burned hotter from the flammable liquid used,
ceiling. Additionally, in most houses there are more materials
thereby leaving the mark. That explanation makes sense, and
on the floor, and therefore there is more to burn.
has a commonsense appeal for jurors. Unfortunately, it is not
scientifically valid. There is no way from mere observation to
determine whether a mark was the result of a flammable liquid E) V-patterns
or full room involvement. The failure to understand this can Many fires produce what is often described as a V pattern.
result in criminal charges in almost any case involving a fully Fire investigators have testified that proves the fire started on
developed fire, because there will almost always be
the floor. Charred patterns on baseboards are also
those marks. This is significant because arson
used to establish the fire started on the floor,
investigators have traditionally based their
thus indicating arson. Experiments have
That
opinion on multiple points of origin. The
established that V patterns will exist in
explanation makes
theory is an accidental fire will only have
most compartment fires, and cannot be
one point of origin. Therefore, if there
sense, and has a common
used as an indicator of arson. All a V
are several points of origin, the fire must
sense appeal for jurors.
pattern indicates is that a fuel package
be intentionally set. The problem, as
(like
a chair) burned during the course
Unfortunately, it is not
noted above, is mere observation cannot
of the fire. The pattern cannot establish
scientifically valid.
determine the point of origin.
when the item burned, and cannot be used
to establish the fire started in that area.
B) Burned springs
Another popular myth is that evidence of burned springs under
a bed, or some other item of furniture, establishes the fire was
burning under the item, which could only result from some type
of flammable liquid being placed there and ignited. Experiments
have established that where a fully developed fire is involved, all
areas can burn, including areas under furniture. Additionally,
where polyurethane foam is present, it can melt, drip, and form
“pool fires” on surfaces under the furniture.
C) Accelerant fires burn faster
Yet another misconception is that accelerant-fueled fires burn
faster. This myth has been used to support testimony an acceler
ant was used because certain material (like aluminum) will not
burn in a “normal” fire. Tests have been conducted establishing
this is false. All the tests and experiments have concluded an
accelerant-fueled fire is going to burn at the same temperature
as a wood fire.

F) Crazed glass
One of the more intriguing facts relied on by fire investigators was
“crazed glass”—broken glass with spiderwebbing. Investigators
frequently testified this was caused by a hot and fast-burning fire,
which is indicative of an accelerant. The spidering is actually the
result of rapid cooling, such as putting water on the fire. It can
also be the result of mechanical breaking, which often occurs
during the course of trying to extinguish the fire. Unfortunately,
this factor was published in a number of manuals, and taught
at the National Fire Academy for a number of years.
G) Burned doorjambs
Burned doorjambs are another factor investigators previously
found significant. If the floor was charred underneath the jamb,
investigators concluded that a flammable liquid was poured
there. In fact, even if a flammable liquid was under a jamb, it
would not ignite because there is no air. Again, investigators fail
to understand the dynamics of fire, including the conductivity
of materials. Aluminum is an especially good conductor of heat,

which means the heat from above is going to be transferred to
the floor. The end result is the floor under the threshold will be
charred. Again, this is nothing more than an indication there
was a fire in the room.

Conclusion
Arson investigation is a science involving the application of
several different sciences. Knowledge of fires draws on a num
ber of distinct disciplines. Unfortunately, in the past, arson
investigators have not turned to the scientific community for
help or support. Perhaps more unfortunately, few lawyers have
sought out real scientists to consult. The result for many years
has been the conclusion of the initial investigator was accepted
without challenge. We need to look at those cases again, and
determine whether these problems exist in other cases. There
are no doubt defendants serving time in prison because of this
false testimony; they are serving time for something that was not
a crime. The challenge will be to convince the courts to grant
relief in these cases. The first step is to identify the problem,
which hopefully this article will help you do. The next step is
to submit the case to a real expert, one who understands the
science—and recognizes the myths.
As with all areas involving the forensic sciences, don’t ac
cept the opinions of the State’s experts without question. Al
though more investigators now understand the science of fire
investigation, there are still a number operating under the same
old myths. At a minimum, the investigator should be aware of
NFPA 921. Of course, knowledge does not equate with compe

tence. If there is any question about what happened, you should
obtain your own expert. Make sure they also understand the
current science; as with any experts, there are those who are
competent and those who are not. With competent assistance,
we can attempt to ensure that no one else is convicted for an
accident.
Notes
1. As of the first part of August 2008, there have been 200 exonerations, most
of which have been the result of DNA. See www.innocenceproject.org.
2. Much of the material in this article was taken from that report. It is an ex
cellent resource because it examined two cases that involved testimony reflective
of what was believed at the time. The testimony in those two cases was nearly
identical, even though different witnesses were involved. Based on that, it should
be expected that almost identical testimony was presented in other cases. You can
find it at http://www.innocenceproject.org/docs/ArsonReviewReport.pdf.
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Supreme Court
Moore v. United States, __U.S.__, 129 S. Ct. 4 (2008) ( per curiam)
Where district court clearly expressed its belief that it did not have discretion to sentence on
the basis of its disagreement with the powder cocaine to crack cocaine quantity ratio inherent in the
Sentencing Guidelines—a view later repudiated by Kimbrough v. United States, __U.S.__, 128 S. Ct.
558 (2007)—the Eighth Circuit erred in affirming the defendant’s sentence; instead the Eighth Circuit
should have remanded the case to the district court for resentencing under Kimbrough; accordingly,
the Supreme Court reversed the Eighth Circuit’s judgment and remanded for further proceedings.

Cynthia Hampton

Hedgpeth v. Pulido, __U.S.__, 129 S. Ct. 530 (2008) ( per curiam)
Where a jury is instructed on alternative theories of guilt, one of which is invalid, see Stromberg
v. California, 283 U.S. 359 (1931); Yates v. United States, 354 U.S. 298 (1957), the error is not “struc‑
tural,” but rather is subject to harmless-error review; because the Ninth Circuit erroneously treated
the error as structural and not subject to harmless-error review, the Supreme Court vacated the Ninth
Circuit’s judgment affirming habeas relief and remanded for it to determine whether, under Brecht
v. Abrahamson, 507 U.S. 619, 623 (1993), the error “had substantial and injurious effect or influence
in determining the jury’s verdict.”

Fifth Circuit

Tim Crooks

Geiger v. Cain, 540 F.3d 303 (5th Cir. 2008)
District court reversibly erred in granting federal habeas relief to Louisiana state defendant con‑
victed of second-degree murder; even if prosecutorial argument suggesting that an absent witness
would corroborate defendant’s guilt was improper, that argument did not warrant federal habeas relief
because the evidence of guilt was not so insubstantial that the conviction would not have occurred
but for the improper argument; nor was counsel constitutionally ineffective for failing to move for
a mistrial on the basis of this alleged prosecutorial misconduct; the decision not to do so may have
been a valid strategic choice; in any event, there was no basis to conclude that the trial court would
have granted the motion or would have reversibly erred by refusing it; finally, counsel did not provide
constitutionally ineffective assistance of counsel by failing to request an instruction to weigh accom
plice testimony cautiously; even if defendant was entitled to such an instruction under state law, he
was not prejudiced because there was not a reasonable probability that the result of the trial would
have been different.

United States v. Rabhan, 540 F.3d 344 (5th Cir. 2008)
District court reversibly erred in dismissing, as time-barred
by the statute of limitations, a count of the indictment charging
the defendant with aiding and abetting a violation of 18 U.S.C.
§1014; the aiding-and-abetting statute (18 U.S.C. §2) simply
affords a separate method of proving liability under substantive
statutes like §1014, rather than constituting a separate offense;
therefore, the applicable statute of limitations was the ten-year
statute of limitations found in 18 U.S.C. §3293 (which explicitly
covers §1014) rather than the five-year default statute of limita‑
tions found in 18 U.S.C. §3282(a) (which the district court had
applied because it had construed the charge as one only under
18 U.S.C. §2).
United States v. Vickers, 540 F.3d 356 (5th Cir. 2008)
(1) In prosecution for possession of a firearm by a pre‑
viously convicted felon, district court did not err in denying
defendant’s motion to suppress the warrantless stop and frisk
leading to the gun, which formed the basis for the prosecution;
the basis for the stop was a 911 call by an identified person who
claimed that his home had just been burglarized and who gave a
description that matched defendant, found close to the caller’s
home; for purposes of establishing reasonable suspicion, there
is a presumption of reliability attaching to an eyewitness 911
call reporting an emergency situation, particularly when the
caller identifies who he or she is; because the 911 caller gave his
name and other information to identify both himself and the
burglar, the 911 call was sufficiently detailed to establish reason‑
able suspicion to stop defendant; nor was it unreasonable for the
police to frisk defendant once they had stopped him, because
based on the situation and their experience, the police had a
reasonable belief that a frisk was required for their safety.
(2) District court did not err in treating defendant’s prior
Texas conviction for delivery of cocaine as a “serious drug of‑
fense” warranting enhancement under the Armed Career Crimi‑
nal Act (“ACCA”), 18 U.S.C. §924(e); the Fifth Circuit noted
that for purposes of the Sentencing Guidelines, it had held that
inasmuch as the Texas offense could be committed by “offer to
sell,” it was not categorically a “drug trafficking offense” or “con‑
trolled substance offense” under the Guidelines; here, however,
although defendant’s conviction could have been based on an
offer-to-sell theory, the ACCA’s definition of a “serious drug
offense” is broader than the Guidelines’ definition of a “drug traf‑
ficking offense” or “controlled substance offense”; particularly,
the ACCA definition, unlike the other definitions, speaks of an
offense “involving” certain types of drug trafficking activities;
giving the word “involving” a broad reading, as informed by the
statutory purpose of the ACCA, the Fifth Circuit held that even
offer-to-sell Texas delivery qualified as a “serious drug offense”
under the ACCA.
Lewis v. Quarterman, 541 F.3d 280 (5th Cir. 2008)
Where death-sentenced Texas defendant claimed that he

was mentally retarded, thus precluding execution under At
kins v. Virginia, 536 U.S. 304 (2002), the district court erred in
refusing to consider a psychologist’s affidavit, first offered in
federal court, challenging a state psychologist’s methodology
for determining the defendant’s IQ; when the propriety of re
viewing the newly tendered affidavit was reviewed, as it must
be, under the exhaustion doctrine, it was clear, by Fifth Circuit
precedent, that the district court erred in refusing to consider it;
because defendant specifically attacked the state psychologist’s
IQ methodology in the state court, the new affidavit merely
supplemented, rather than fundamentally altered, defendant’s
Atkins claim; accordingly, the Fifth Circuit reversed the district
court’s denial of federal habeas relief and remanded for further
proceedings.

Court of Criminal Appeals
PDR Opinions
State’s PDRs

Tucker v. State, __S.W.3d__ (Tex.Crim.App. No. 074207, 11/26/08) (Harris County—Reversed); Keller (9–0)
Appellant used a knife or some other sharp object in this
aggravated assault case to stab and cut the victim numerous
times. Question here is whether the evidence was legally suf‑
ficient to show that the object that caused the wounds was a
deadly weapon in the manner of its use or intended use. Holding: The evidence was legally sufficient to support the use of
a deadly weapon during commission of the offense. Although
neither COA nor CCA says exactly what was used to inflict the
stab wounds on the victim (a small folding knife was found),
testimony of cops and other witnesses established that the wound
could only have been made by a deadly weapon as defined in
the Penal Code. COA’s judgment to the contrary is reversed.
Appellant’s PDRs

Williams v. State, __S.W.3d__ (Tex.Crim.App. No.
0470-07, 11/26/08) (Montgomery County—Affirmed);
Meyers (8–1)
Appellant was convicted of tampering with physical evidence,
Tex. Penal Code §37.09(a)(1), and sentenced to twenty-five years
in prison. PDR was granted to determine whether the evidence
was legally sufficient to establish the following two points: (1) Ap‑
pellant’s knowledge that a crack pipe was evidence in the criminal
investigation that was in progress, and (2) that Appellant destroyed
evidence, specifically a crack pipe, within the meaning of the law.
Holding: Considering the evidence in the light most favorable
to the jury’s verdict, a rational jury could have found beyond a
reasonable doubt that Appellant destroyed a crack pipe, knowing
a weapons investigation was in progress, with intent to impair its
availability as evidence in the investigation. The judgment of the
court of appeals is affirmed.

Bartlett v. State, __S.W.3d__ (Tex.Crim.App. No. 146107, 11/26/08) (Aransas County—Reversed); Price (8–1)
In this felony DWI, PDR was granted to determine whether
the trial court had commented on the evidence when it in‑
structed the jury at the conclusion of the guilt phase of trial
that it was permitted to consider the fact that Appellant had
refused to submit to a breath test. COA rejected this argument,
and affirmed the conviction. Holding: A jury instruction in
forming the jury that it may consider evidence of a refusal to
take a breath test constitutes an impermissible comment on the
weight of the evidence. By singling out that evidence, the trial
court violated Articles 36.14, 38.04, and 38.05 of the Code of
Criminal Procedure and committed a jury-charge error. The
seemingly neutral language used in the instruction does not
obviate the error. COA erred to hold that the trial court had
discretion to give such an instruction.

Writ Opinion (Habeas Corpus)
Ex parte Webb, __S.W.3d__ (Tex.Crim.App. No. 75,804,
11/26/08) (Travis County—Relief Denied); Holcomb
(9–0)
CCA filed and set this writ for submission “to determine
whether a conviction is final for article 11.07 habeas corpus
purposes when the right to file an out-of-time PDR has been
granted, such a PDR has been filed but refused by this Court,
and the court of appeals neither withdrew the original mandate
nor issued a new one after the out-of-time PDR was refused.”
Holding: The conviction became final for the purposes of Article
11.07 when, on February 27, 2002, the clerk of the COA issued
its mandate in Appellant’s case. When, on May 8, 2006, the CCA’s
clerk issued its mandate to COA, thereby notifying that court
that Appellant’s appellate process had been reinstated, the effect
of CCA’s mandate, with respect to the finality requirement of
Article 11.07, was not to render the COA’s mandate ineffective
but rather merely to hold that court’s mandate temporarily
dormant until such time as CCA could dispose of the out-oftime PDR. COA was not required to recall its mandate or have
its clerk issue a new mandate PDR. As to the merits of the writ
(prosecutorial misconduct), as this issue was known to Appel‑
lant at time of trial, he cannot now raise it on a writ. Relief is
therefore denied.

Death Penalty Opinions:
Death Writs
Ex parte Williams, __S.W.3d__ (Tex.Crim.App. No. AP75,541, 11/26/08) (Smith County—Affirmed); Hervey
(9–0)
Facts: Appellant (IQ 63, read/writes on 4th-grade level,
poor adaptive functioning) stabbed and strangled an elderly

woman, then stole her car and other property. Defense experts
testified he was “mildly” mentally retarded. Dr. Gripon testified
for the state that Appellant was not retarded.
Rejected Issues:
1. Mental retardation. After quoting about 30 pages of the
record, CCA cites a case or two and determines the jury
could have believed Appellant was not retarded. Besides,
he received a jury instruction on mental retardation. He
fails to meet the Briseno standard.
2. Charge on mental retardation is arcane and incomprehensible.
Appellant did not object to the charge as given, so CCA says
it cannot conclude that he was deprived of a “fair determi
nation” of the issue of his mental retardation or that he was
“egregiously harmed” so as to excuse his failure to timely
alert the trial court to the objections to these instructions
that he now raises for the first time on appeal.
3. Introduction of unsworn custodial comments by Appellant
during the punishment phase of trial was not erroneous.
Trial court merely let Appellant speak when he muttered
“shit” during testimony of a jailer. Besides, it was Appellant’s
own statement and not a product of interrogation.
4. Other issues: improper prosecutor arguments; insufficiency
of evidence to support future dangerousness; victim impact
evidence.

PDRs Granted
Grants from 11/19/08

08-1311, Steadman, Brunshae, State Prosecuting
Attorney’s PDR from Coryell County; Aggravated Sexual
Assault
The Court of Appeals erred in cherry-picking the appel‑
late record for evidence that was consistent with a finding of
factual insufficiency, rather than considering all the evidence,
both express and inferential, in a neutral light. Discretionary
review is warranted because the Court of Appeals has decided
an important point of state law that is in conflict with appli
cable decisions of this Court, and that calls for the exercise
of this Court’s supervisory power. See, Tex. R. App. P. 66.3(c)
and (f).
08-1097 Irby, Christopher, Appellant’s PDR from Dallas
County; Sexual Assault
Whether the Court of Appeals properly applied the Sixth
Amendment, as interpreted by the United States Supreme Court,
to the question of whether the trial court’s refusal to permit the
victim to be cross-examined about a case for which he was on
probation violated Appellant’s constitutional rights to confron‑
tation.

08-0971, Sakil, Eric, State Prosecuting Attorney’s PDR
from El Paso County; Assault
1. Does a trial court err by submitting a jury charge that
voluntary intoxication is not a defense to prosecution when the
evidence at trial does not affirmatively show that the defendant
was intoxicated?
2. Did the Court of Appeals err by holding that there was no
evidence from any source that might lead a jury to conclude that
the defendant’s intoxication somehow excused his actions?
3. Does a trial court’s submission of a jury charge that
voluntary intoxication is not a defense to prosecution “create a
presumption that an intoxicated person has the requisite mental
state, thus relieving the state of proving the elements of the of‑
fense?”
4. Did the submission of an inapplicable, superfluous jury
instruction cause some harm to Appellant?
08-0888, Nguyen, Thai Ngoc, State’s PDR from Dallas
County; Hindering Apprehension
1. Did the alleged violation of article 38.22 render a subse
quent confession to a different crime inadmissible?
2. Did the Court of Appeals apply the proper standard of
review for a motion to suppress?
Grants from 11/26/08

08-1340, Moore, Jonathan James, State Prosecuting
Attorney’s PDR from Montague County; Manufacturing
Methamphetamine
1. May a complaint that the trial court erred by adding con
ditions to a plea bargain between the state and the defendant
and not “allowing the defendant the opportunity to withdraw
his plea” when the trial court assessed a punishment greater
than that agreed to by the parties be raised for the first time on
appeal?
2. The Court of Appeals erred by failing to conduct a harm
analysis after finding that the trial court erred by adding condi‑
tions to a plea bargain between the state and the defendant and
not “allowing the defendant the opportunity to withdraw his
plea” when the trial court assessed a punishment greater than
that agreed to by the parties.
08-0917, Resendez, Angel, State’s PDR from Harris
County; Murder
1. Did Appellant preserve an article 38.22 claim when he
failed to mention article 38.22 at the suppression hearing and
he filed two suppression motions—one that wholly failed to
mention article 38.22 and another one (filed one year earlier by
a different attorney) that merely cited article 38.22 in the rubble
of a shotgun objection globally citing numerous authorities?
2. Was Appellant in custody once he admitted shooting
Amanda when there were insufficient “other circumstances,”
per Dowthitt, that would lead a confessing person to believe he

was under arrest?

Court of Appeals
COA summaries are by Chris Cheatham of Cheatham & Flach,
PLLC, Dallas, Texas.
Where juror learned from officer’s testimony that the
hammer and mask allegedly used in the aggravated sex
ual assault had been found behind juror’s house, trial
court did not err in refusing to grant mistrial
Hawkins v. State, 2008 WL 4070269 (Tex.App.—Eastland Sep 04, 2008)
“Here, the juror did not even know that the hammer and
the black hosiery had been found behind his house until the
officer testified . . . Further, there is nothing in the record beyond
mere conjecture as to what the juror knew about the case, if
anything,” reasoned court.
Outburst of venire member, who was in the process of
leaving the courtroom after not being selected, to wit:
“This is just another example of an all-white jury with
a black man on trial . . .” did not detrimentally impact
the jury, concluded appellate court, notwithstanding
defendant’s argument (below)
Towery v. State, 262 S.W.3d 586 (Tex.App.—Texarkana
Sep 04, 2008)
Defendant argued, based on cited authority, that a “jury may
be antagonized to be prejudiced against a defendant as a result
of statements concerning alleged racial bias by the jury.”
“Entertainers” who worked at a “gentlemen’s” club
were cited for violating home-rule city’s ordinance
regulating sexually oriented businesses, a Class C
misdemeanor; the trial court properly dismissed the
cases for lack of jurisdiction, concluded the appellate
court, for the following reasons
State v. Chacon, 2008 WL 4239498 (Tex.App.—San
Antonio Sep 17, 2008)
“Because the Ordinance contains an enforcement provi‑
sion (Class C misdemeanor) that directly conflicts with and is,
therefore, inconsistent with the enforcement provision of section
243.010(b) [i.e., statutory provision that sets punishment for a
violation of a municipal sexually oriented business regulation
as a Class A misdemeanor], we hold that the City’s enforcement
provision is preempted, and thus unenforceable.”

Judge was authorized to sign Return Order, concluded
appellate court, so as to release the seizure of defen
dant’s bank accounts, even though the search warrant
authorizing the seizure of said accounts was signed by a
different judge
In re State ex rel. Reed, 2008 WL 4239504 (Tex.App.—
San Antonio Sep 17, 2008)
Trial court did not err when it allowed State to dismiss
the indictment and seek “re-indictment alleging prior
felony convictions for enhancement purposes, after
the trial court had sustained [defendant’s] motion to
disallow use of any prior convictions,” which motion
was based on State’s failure to provide prior notice of
intent to use those convictions
Ortegon v. State, 2008 WL 4223030 (Tex.App.—Amarillo
Sep 16, 2008)
“[Defendant] posits that trial court’s ruling on the motion
to exclude the prior convictions is the exercise of a statutory or
constitutional right that shields [defendant] from trial on an
indictment that would subject him to enhanced punishment.”
Disagreeing, the court was more persuaded by State’s explana‑
tion that “[t]he failure to place the enhancements in the original
indictments was due to oversight and mistake. . . .”
Forfeiture of $43,774 in cash found in vehicle was
supported by sufficient evidence (see below) to link
money with drug trafficking, even though no drugs or
paraphernalia were found in the vehicle
$43,774.00 U.S. Currency v. State, 2008 WL 4180300
(Tex.App.—Texarkana Sep 12, 2008)
In upholding the forfeiture, the evidence relied upon was
that the money was wrapped in plastic and located in a secret
compartment of the vehicle on which the police dog alerted.
“Some courts have found that wrapping cash in cellophane-type
material may be used to conceal the smell of drugs and avoid
detection by drug dogs. . . . While this fact, standing alone, does
not prove a connection to drug trafficking, it is of some probative
value. . . . We find the fact that the secret compartments opened
by a remote switch constitute a suspicious condition consistent
with drug trafficking. Certainly, there could be other reasons to
install such a compartment, but the very existence of a hidden
compartment in a vehicle indicates the user of the vehicle may
attempt to hide or secret items in it.”
Unlike in the above case, the evidence here was not
factually sufficient to forfeit $130,510.00 in cash (for
the below reason), even though the cash was hidden
in a vehicle, shrink-wrapped, and bundled by rubberbands in stacks; even though a police drug dog alerted;
even though the driver and passenger have records for
possession of large quantities of marihuana (30–50 lbs);

and even though they initially denied having any cash in
the vehicle
$130,510.00 in U.S. Lawful Currency v. State, —- S.W.3d
——, 2008 WL 4180314 (Tex.App.—Texarkana Sep 12,
2008)
“[Defendant] testified by deposition and at trial that he
transported the cash to Little Rock to buy a house there, to
give his children a better place to live. [Defendant] also testified
that previously, he paid about $50,000 in cash for his house
in South Texas. . . . [Also, documentary evidence showed that
defendant, prior to arrest,] had received a multimillion-dollar
wrongful death settlement after his son died in a house fire. . . .
In a newspaper article reporting on the fire . . . [Defendant] was
quoted saying that he did not believe in banks . . .”
Defendant was entitled, prior to sentencing, to credit
for time served, even though defendant had entered
into a plea agreement, because said agreement “did not
address, one way or the other, whether [defendant] was
to receive back-time or how much”
In re Gomez, 2008 WL 4271510 (Tex.App.—Austin Sep 16,
2008)
Audio recording of interview of complainant in which
complainant incriminated defendant was admissible as
a prior consistent statement for the below reasons, even
though the State conceded at oral argument that the
audiotape could not be admitted pursuant to Haughton
Martinez v. State, 2008 WL 4344788 (Tex.App.—San
Antonio Sep 24, 2008)
“Defendant opened the door to the admission of the prior
consistent statement when through cross-examination he inti
mated that complainant had been coached by the prosecutor
and ‘elicited questions that left the impression to the jury that
she fabricated or provided a different story to the jury in her
testimony on Monday than she originally gave to the police and
to CPS back when this was originally outcried.’”
Holding that the state cannot appeal an order to return
seized property
In re Search Warrant Seizure, 2008 WL 4239563 (Tex.
App.—San Antonio Sep 17, 2008)
Trial court properly excluded evidence that victim,
while driving away, shot at defendant before defendant
shot victim
London v. State, 2008 WL 4291962 (Tex.App.-Dallas Sep
22, 2008)
Even if victim did shoot at defendant from the back of vic‑
tim’s vehicle as it drove away, “his doing so was an unambiguous
act of aggression and violence that needed no explanation. In
Reyna . . . the Fort Worth Court of Appeals reached the same

conclusion when the victim allegedly ‘flashed his gun’ and shot
first at the appellant. There, as here, the victim’s alleged conduct
was unambiguous. The Reyna court held the proffered testimony
did ‘nothing more than show character conformity.’” (Note:
Legally sufficient evidence supported jury’s rejection of claim
of self-defense.)
Trial court erred because it did not require the jury
to render a unanimous verdict on the issue of sudden
passion, where the charge stated as to punishment:
“‘An affirmative (‘yes’) answer on the issue submitted
must be unanimous, but if the jury is not unanimous in
reaching an affirmative answer, then the issue must be
answered ‘no.’”
London v. State, 2008 WL 4291962 (Tex.App.—Dallas
Sep 22, 2008)
(Note: Because defendant did not object at trial, defendant
must show egregious harm on appeal.) “Here, there was evidence
and argument as to [defendant’s] sudden passion. Specifically,
his step-mother testified [defendant] was upset and ‘just lost
it’ during this incident, and she never knew him to be a violent
person previously. . . . The State argues that the record contains
no evidence that the jury’s verdict was not unanimous, and thus
[defendant’s] argument that the verdict was not unanimous is
‘pure speculation.’ It notes that the trial judge read the jury’s
verdict on punishment and asked, ‘If that’s your verdict, will
everybody raise your hands?’ Then he stated, ‘Let the record
reflect all 12 hands were raised.’ . . . Here, the collective ‘show of
hands’ vote—as in Ibarra—is not an individual poll of jurors.
In light of the instruction given, the jury’s collective vote does
not establish that each individual juror voted ‘no’ on the sudden
passion special issue. Because the collective response could have
been the result of the jury not being unanimous in reaching
an affirmative answer, we conclude the error caused appellant
egregious harm.”
Defendant claims fundamental error in that the indict
ment failed to specify “when his duty to register [as a
sex offender] expired”; and also “failed to allege that he
was under a duty to register at the time of the offense”
Mantooth v. State, 2008 WL 4393115 (Tex.App.—
Texarkana Sep 30, 2008)
Disagreeing, the court writes “[b]ecause the information
is sufficient to identify the penal statute under which the State
intends to prosecute, the error is not a ‘fundamental’ error.”
Surprisingly, evidence was sufficient to establish that
defendant committed offense of criminal mischief
merely based on the unfinished modifications that he
had made to a rent house during his lease term
Reasor v. State, 2008 WL 4344766 (Tex.App.—San
Antonio Sep 24, 2008)

“At the revocation hearing, [landlord] testified that [defen‑
dant] painted inside the rental house without his permission
and that [defendant] removed the cabinet doors in the bath‑
room, kitchen, and dining room. The majority of the cabinet
doors were lost and never replaced. [Defendant] also removed
a ceiling fan and a non-functioning air conditioning unit; the
ceiling fan was left disassembled, as was the air conditioning
unit. . . .[Landlord] also noted that there was a hole in the back
bedroom wall caused by slamming the door into the wall. . . .
[Defendant] conceded that he did some painting in the house,
but stated he had [landlord’s] permission. [Defendant] stated
he removed the cabinet doors in order to paint them or stain
them to make them more presentable, but did not finish the
project before moving out. [Defendant] stated that he did not
remove the ceiling fan, but that one blade just fell off. [De‑
fendant] admitted removing the old air conditioning unit and
replacing it with his own unit. The hole in the sheetrock was
caused because there was not a doorstop on the baseboard of
the wall. . . . [Defendant’s girlfriend] stated that she removed
the cabinet doors in order to paint them and did not replace
them because she vacated the house suddenly after [landlord]
walked in on her while she was in the shower. . . . [Defendant]
maintains that the dispute between him and [landlord] was civil
in nature, and that the damages described by [defendant] were
of the sort anticipated by the lease agreement and covered by
the security deposit. Further, he asserts the State’s contention
that the damages were between $50 and $500 indicates that the
$500 security deposit was sufficient to cover the alleged damages.
[Defendant] essentially asks this court to hold that when a civil
remedy is available to a victim of a crime, the victim may not
pursue criminal redress. We decline to do so.” [Author’s note:
This case makes my blood boil. For one, I couldn’t help but to
think of the line of civil cases holding that “a lease grants a tenant
exclusive possession of the premises as against the owner.” See
Levesque v. Wilkens, 57 S.W.3d 499, 504 (Tex.App.—Houston
[14th Dist.] 2001, no pet.) And under the Penal Code, an “owner”
includes one who has mere “possession of the property.” As ap‑
plied here, however, section 28.05 would seem to foreclose any
argument that the tenant, as an “owner,” could grant himself
effective consent to do what he did. (Section 28.05 provides that
“It is no defense to prosecution [for criminal mischief] that the
actor has an interest in the property damaged or destroyed if
another person also has an interest that the actor is not entitled
to infringe.”) Regardless, from a public policy perspective, do
we really want to flood criminal courts with landlord-tenant
disputes? Civil property law and contract law amply fulfill this
role, especially where the cost of the damage does not exceed
the amount of the security deposit.

Motion to Dismiss
by Charles A. Hood
CAUSE NO.
THE STATE OF TEXAS
V.

§
§
§
§
§

CALHOUN COUNTY COURT
AT LAW #1 OF
CALHOUN COUNTY, TEXAS

MOTION TO DISMISS
TO THE HONORABLE JUDGE OF SAID COURT:
COMES NOW, Defendant and files his/her Motion to Dismiss and in regard thereto would respectfully
show as follows:
1.
Defendant has been informed there is no video available of her arrest. Such a video is required by
law. C.C.P. Art. 2.125; P.L.P.D. Gen. 0 #22-2005 (x). The evidence was exculpatory, as it would show
that Defendant was no wise intoxicated, and cannot be obtained by other reasonably available means.
Defendant will be significantly prejudiced by the absence of the evidence at trial, and, as the evidence
should have been gathered and retained solely by the State, only the State is culpable in its absence.
Therefore, trying Defendant in this case without said evidence would violate Defendant’s rights to due
process and/or equal protection of the laws as guaranteed her by the statutes and Constitutions of the State
of Texas and of the United States of America. Kyles v. Whitley, 514 US 419 (S.Ct. 1995).
WHEREFORE, PREMISES CONSIDERED, Defendant prays the Court grant this Motion to Dismiss this
case, with prejudice to the right of the State to refile the same, and for such other and further relief to
which she may be justly entitled.

Randy Wilson, Nicole DeBorde, & Emily Detoto

April 2–3, 2009
Houston, Texas
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