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This year in Houston!

7th Annual
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Seminars sponsored by CDLP are funded by a state grant administered
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“Something that promotes well-being”

 Enterprise Car Rental
Ten percent discount for TCDLA members. Enterprise is
the largest r ental car company in North America in terms of
locations and number of cars, while providing the highest
level of customer service. The corporate account number for
TCDLA members is 65TCDLA. You may contact your local
office directly or visit www.enterprise.com. When booking
online, enter your location, date, time, and the corporate ac‑
count number. You will then be asked for your discount ID,
which is the first three letters of TCDLA (TCD). Make your
reservation at Enterprise Rent-a-Car.
 La Quinta
Ten percent discount to all TCDLA members. Simply tell the
reservations agent that you are with the Texas Criminal De‑
fense Lawyers Association or give the discount code (TCD‑
LA) on the La Quinta website to get the discounted rate. Visit
www.lq.com or call 1-800-531-5900.
 Subscription Services Inc.
Fifty percent discount off the cover price of more than 1,000
magazines, including Newsweek, New Yorker, Texas Monthly,
etc. Visit www.buymags.com/attorneys.
 Voice for the Defense magazine
A subscription to the only statewide magazine written spe‑
cifically for defense lawyers, published 10 times a year.
 Membership Directory (printed and online)
Comprehensive listing of current TCDLA members, updated,
reprinted, and mailed annually, and online directory of cur‑
rent TCDLA members.
 Lawyer Locator
Online directory providing members an opportunity to list
up to three areas of practice for public advertising.

 Listserve
A partnership to engage community members in areas of
significant decisions, legislative and capital issues/updates,
upcoming seminars and events, and more . . .
 TCDLA Discounts
Receive significant discounts on CLE seminars and TCDLA
publications.
Discounted liability insurance with Joe Pratt Insurance.
 Strike Force
Strike Force assistance to aid lawyers threatened with or
incarcerated for contempt of court.
 Resources
Expansive library of research papers from renowned criminal
defense lawyers.
 Significant Decisions Report
Professional reports summarizing state and federal cases,
emailed weekly.
 Legislature
Opportunities to be involved in the legislative effort.
 State Motions CD
New members will receive a comprehensive CD of state
forms and motions,including DWI, post-trial, pretrial, and
sexual assault motions.
 Membership Certificate
Display your TCDLA membership with pride! New members
will receive a personalized certificate by mail.
 Brief/Motion Bank

 Expert List
Extensive list of experts for all types of criminal cases, includ‑
ing investigation, mitigation, and forensics specialists.
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CLE & Events . . .
Providing legal education across the state

 August
August 14, 2009
CDLP | Best of the Best II Criminal Trial
Seminar | co-sponsored with Austin
Criminal Defense Lawyers Association
and Austin Bar Association
Austin, TX

October 29, 2009
CDLP | Survivor Trial Tactics
Comstock, TX

January 22, 2010
CDLP | Survivor Trial Tactics
Temple, TX

October 30, 2009
CDLP | Survivor Trial Tactics
Uvalde, TX

 February
February 12, 2010
CDLP | Survivor Trial Tactics
Wichita Falls, TX

August 14, 2009
TCDLA | Top Gun DWI: A Blood Test
Trial from Start to Finish
Houston, Texas

 November
November 12–13, 2009
TCDLA | Stuart Kinard Memorial
Advanced DWI Seminar
San Antonio, TX

August 28, 2009
CDLP | Advanced Pretrial/Trial Tactics
in Criminal Cases | co-sponsored with
San Antonio Criminal Defense Lawyers
Association
San Antonio, TX
 September
September 11, 2009
TCDLA | Central Texas Boot Camp
Waco, TX
September 24, 2009
TCDLA | Defending Juveniles | cosponsored with the Dallas Juvenile
Justice Section
Dallas, TX
September 25, 2009
TCDLA | Highs, Lows, & the Deep Ellum
Blues: Defending the Drug Case
Dallas, TX
September 26, 2009
TCDLA/TCDLEI Boards, TCDLA
Executive, and CDLP Committee
Meetings**
Dallas, TX
 October
October 22–23, 2009
CDLP | 7th Annual Forensics
Houston, TX

November 20, 2009
CDLP | Survivor Trial Tactics
Granbury, TX
 December
December 3–4, 2009
TCDLA | Sexual Assault
Houston, TX
December 5, 2009
TCDLA/TCDLEI Boards, TCDLA
Executive, and CDLP Committee
Meetings**
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TCDLA | Members Trip to Napa Valley
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Meetings**
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TCDLA | Federal Law
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Memorial Jolly Roger Criminal Law
Seminar
Denton, TX
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TCDLA | 47th Annual AA Semaan
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Antonio Bar Association
San Antonio, TX

December 18, 2009
CDLP | TBD
Lubbock, TX

Seminars sponsored by CDLP are funded by
the Court of Criminal Appeals of Texas.

 January 2010
January 15, 2010
CDLP | Survivor Trial Tactics
Laredo, TX

*Unless otherwise noted, seminars are open
only to criminal defense attorneys, mitigation
specialists, defense investigators, or other
professionals who support the defense of
criminal cases. Law enforcement personnel
and prosecutors are not eligible to attend.
** Open to all members

Note: Schedule and dates subject to change. Visit our website at www.tcdla.com for the most up-to-date information.
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Stanley Schneider

On the Shoulders of Giants

I

President’s
Message
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am truly honored and humbled to stand before you as President of the Texas Criminal
Defense Lawyers Association. There are so many people who have contributed to my journey
as I became the person and lawyer I am today. Many of these people have very strong ties
to this organization. How many of you remember Joe Kegans, TCDLA’s first secretary? She
said that she became secretary because she was the only woman at the organizing meeting.
During her lifetime, she was a voice of reason for me when I was being unreasonable.
I feel that I have been truly blessed to have worked and learned important lessons from
Racehorse and Percy. John Ackerman has been a wonderful mentor. My partner Troy McKin
ney, who has been with me for 25 years, and I pride ourselves for stepping outside the box
and bringing others along with us.
But as I thought about this organization and what we do, I kept thinking about encounters
I had with three lawyers who made lasting impressions, who inspired me in my quest to be
coming a criminal defense lawyer and influenced my view of TCDLA. The lessons I learned
from them are what I want to talk about today.
As a law student, I had the opportunity to watch Warren Burnett in trial. I was mesmerized
by his voice. He had the uncanny ability to capture the moment with his wit, charm, and
ability to communicate a clear and concise message. He commanded the court room, and his
words were magic to all within earshot. I dreamt of being able to speak like Warren Burnett,
but alas I had problems putting two sentences together that were understandable.
Throughout those early years of practice, I watched Race and many others and realized I
had a voice that could be heard. The ability to communicate in a courtroom can be learned.
I will never be Warren Burnett but I can be me and tell my client’s story in a way that is
understandable and clear. The purpose of our trial college is to teach lawyers to tell the
passionate story that will represent their clients and allow lawyers to triumph against in
justice.
Which leads me to the second person—Goldstein. From the first time I heard Gerry
speak in 1972 to yesterday I have been inspired. Whether it was the Vietnam War or justice
for a religious community in West Texas, Gerry has continuously taught us that when we
enter a courtroom we must be passionate advocates for our clients, for our community, and
for that unspoken belief that by our mere presence we can make a difference. For example,

July/August 2009

Goldstein’s house was the war room for the Branch Davidian
trial, not because he had to but because it helped the lawyers
who were giving themselves. He is what many of us strive to
be. Any of you who have worked with him will have a similar
experience like I had one night. Actually it was in the wee hours
of the morning in Laredo when we were preparing for a hearing
and he began to discuss the essence of cross-examination. He
emphasized the nuance of the words needed to send the message
to the prosecutor and judge that fraudulent forensic science
was not to be tolerated. During that hearing, he communicated
what was acceptable and eventually, he saved the life of a young
man. But what I first saw at 2 a.m., then at 9 that morning in
court, and what we saw at this past Rusty Duncan seminar, is
that Goldstein passionately communicates to us that through
our commitments to our clients, we can make a difference to
our communities and to each other.
Finally, in 1980, I shared an office with Will Gray. Will was
a quiet man who walked with stooped shoulders. He was late
for everything but was always prepared. His most memorable
trait was his commitment to the defense of those persons on
death row. He was the Texas Resource Center or the Texas De
fender Service before anyone dreamt that there should be an
organization to help lawyers defend a capital case. At one time
he was representing over 30 death row inmates. I watched Will
work nonstop, taking case after case, filing last-minute stay ap
plications, caring when there was no one else to care. He took
cases that were hopeless but gave hope to those on the row. Will
knew that his efforts could buy a person an extra month, six
months, or even eight months. Today Will would never have
allowed a courthouse door to be locked and his client executed.
As we walked through the courthouse together, I would stand
to the side as lawyers approached him and asked him for help.
He never said no. He would stop, listen, or arrange to meet
them in the coffee shop or invite them to his office. Will made
time to help any lawyer, whether it be with the name of a case, a
pleading, or even just an ear to listen to the lawyer’s frustration.
He made sure that no lawyer felt alone. Because of TCDLA, a
solo practitioner is never alone, because he has the support of
the best and the brightest and access to experts and the latest
technology.
The lessons that I learned from Warren Burnett, from Gold
stein, and from Will Gray are quite simple but important, and
they represent what I believe we are as an organization. Our
mission is to teach, to provide information and expose lawyers
to new ideas so that they excel in representing persons accused
of crimes. As those who came before us and helped others, we
too have an obligation to help each other be better lawyers and
improve the criminal justice system. This association is filled

with passionate, innovative, and successful lawyers who have
come together to make a difference to each other and to send a
message to the courtrooms of this state that the criminal defense
lawyer is not alone in the defense of the innocent, the guilty, and
those the system wishes us to forget and condemn. I challenge
each of you to join me in passing on to the next generation those
gifts that were passed to us by Burnett, Goldstein, Gray, and
countless others. If we do so, those who follows us will share the
same greatness and success as those who came before us.
Thank you for your confidence and support. Good verdicts
to all.

TCDLA

Memorializes
Charles Balwin
Quinn Brackett
Peter Bright
Jack H. Bryant
Phil Burleson
Byron Chappell
Emmett Colvin
C. Anthony Friloux Jr.
Jim Greenfield
Richard W. Harris
Odis Ray Hill
Weldon Holcomb
Hal Jackson
Knox Jones
Joe Keagans
George F. Luquette
Homero Martinez
Ken McClain
Kathy McDonald
David A. Nix
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Thomas Gilbert Sharpe Jr.
Travis Shelton
Doug Tinker
Don R. Wilson Jr.
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Joseph A. Martinez

Summer Breeze

S

Executive
Director’s
Perspective
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pecial thanks to Mark Snodgrass, Sheldon Weisfeld, and Bobby Lerma, our course directors
for the Ultimate Trial Notebook at South Padre Island. Thanks to Bobby Lerma (Past
President) and his wife Maria for hosting the pool party reception at their island home.
Thanks also to Bobby and Mario Rodriguez for organizing the Fifth Annual TCDLA Beach
Bar-B-Que. And a special thanks to Bill Trantham and the cooking crew of Mel Bruder and
Bryan and Debbie Buchanan for a job well done.
Thanks to all the TCDLA, TCDLEI, and CDLP committee members who came to the
Board Orientation at South Padre. We had over 50 attendees. The purpose of the orientation
was to prepare the members for the coming year by presenting them with an overview of
each of the respective entities.
We received close to 600 evaluations from this year’s 22nd Annual Rusty Duncan Advanced
Criminal Law Course attendees. We will be making improvements for next year’s 23rd Annual
Rusty Duncan based on attendee comments. We have already had one planning meeting
with next year’s course directors.
Congratulations to the Hill Country Criminal Defense Lawyers Association (HCCDLA),
the newest local criminal defense bar. They had their first organizational meeting in July.
HCCDLA covers Kerr and surrounding ??? counties.
TCDLA will provide assistance to any lawyers who want to start or reactivate a local
criminal defense bar. Please call Joseph Martinez at the home office for more information.
The Members’ Retreat to Santa Fe was very productive. The group had a tailgate party
prior to attending a performance of La Traviata at the Santa Fe Opera.
Next year’s Members Retreat with William Harris will be to beautiful Tapatio Springs
in Boerne, located 30 miles northwest of San Antonio.
The 2009–2010 TCDLA Membership Directory will be delivered to members’ offices the
first week of September. Please let us know what we can do to improve the directory.
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Save the Dates!

Coming to a city near you:

Survivor Trial Tact ics
How to Keep the
Tribe from Banishing
Your Client

(dates subject to change)

October 29, 2009
October 30, 2009
November 20, 2009
December 11, 2009
January 15, 2010
January 22, 2010
February 12, 2010
April 9, 2010
July 8–9, 2010

Comstock
Uvalde
Granbury
Longview
Laredo
Temple
Wichita Falls
Amarillo
South Padre

Seminars sponsored by CDLP are funded by a state grant administered by the Texas Court of Criminal Appeals.
July/August 2009
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Greg Westfall

One Picture and 1,000 Words (Approximately)

E

Editor’s
Comment

veryone always thinks of the lawyer standing up and speaking. Daniel Webster giving
12-hour arguments in the Supreme Court. Clarence Darrow arguing to a jury for two
solid days. Perry Mason making some poor witness wet himself through the skilled use of
his dominating eloquence. No more.
We are truly a visual society. In fact, we are a visual species. We have five senses, but
clearly, if we have sight we rely on our eyes more than anything else. I have never taken a
poll, but I would imagine that if we had to choose a sense to give up, very few would choose
vision. People who have lost their vision (or never had it) experience a compensation in their
other four senses to make up for that lack of vision. Again, I have never taken a poll, but I
am not at all sure that the other senses compensate as much to make up for the loss of, say,
one’s sense of smell or even hearing. Vision is that important to us.
Now, think for a moment how we take in our information throughout the day. By and
large, we do it visually—either through the television or on the internet.1 And if we want to
learn how to communicate concepts through visuals, you can’t beat cable news.
If we watch cable news, we see not only the talking head in the middle, but stuff running
up one side and across the bottom of the screen. Somehow we take it all in through our eyes.
Sure, the talking heads are talking, but if you mute the TV, you can still kind of figure out
what they are talking about, can’t you? The reason is that the pictures they show will dem
onstrate the concept they want to convey, and then they explain the concept through talking.
In reality, cable news is just one big narrated PowerPoint slide show.
It used to be that these visuals did not exist on the nightly news. So does that mean Walter
1. Of course, I know there are those who get most of their news from talk radio. Thing is, by and
large they probably would not do this if they had a choice. One listens to talk radio either while one
is driving to work or during work while one is pretending to work. But once home, Rush Limbaugh
gives way to Fox News.
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Cronkite did not communicate in the ’60s? No, he did. But I am
not sure he could use that same style today and hold anyone’s
attention long enough to convey a single concept. The fact is
that we are no longer wired to effectively consume information
through the spoken word alone. Even if we were, using visuals
in addition to speaking is just simply more effective. Cronkite
did it as soon as he could.
Here is a little demonstration of using a visual to
communicate a concept. This is the first paragraph of the model
jury instruction for the justification of protection of property
with deadly force (Tex. Penal Code Ann. §9.42):
You are instructed that under our law a person is justified
in using deadly force against another to protect land or
tangible, movable property, if, under the circumstances
as he reasonably believes them to be, such person would
be justified in using force to protect himself against the
unlawful force of another and when and to the degree he
reasonably believes that his intervention is immediately
necessary to prevent the other’s imminent commission of
arson, burglary, robbery, aggravated robbery, theft during
the nighttime, or criminal mischief during the nighttime;
to prevent the other who is fleeing immediately after
committing burglary, robbery, aggravated robbery, or
theft during the nighttime from escaping with the prop
erty and he reasonably believes that the land or property
cannot be protected or recovered by any other means; the
use of force other than deadly force to protect or recover
the land or property would expose the actor or another
to a substantial risk of death or serious bodily injury.2
OK. Now here’s the challenge: Find a non-lawyer who is
not familiar with this defense and read it to her and then ask
that person to say it back to you. Ask what the concept was the
words are trying to convey. If you want to really give the person
a challenge, hand the definition to that person to read and talk
the whole time the person is reading. Once she is done reading
as best she can, ask what was the concept the instruction was
trying to convey.
This second experiment—talking while the other person
reads—is exactly what happens when we put a slide in a Power
Point presentation containing the words of the defense. We put
it up on the screen and start talking. The jurors then have to
2. Berry, Gallagher & Mcclung, Texas Criminal Jury Charges,
§3.1960 (James Publishing, 2008). This is only the first paragraph
of the instruction and runs 163 mind-numbing words. The entire
instruction is over 560.

split their minds between reading the instruction on the screen
and listening to what we are saying. The end result is they don’t
catch either one.
Now try this. Show this picture to the person (photo cour
tesy of the Library of Congress):

As the person is looking at the picture, ask her what the
phrase “A man’s home is his castle” means to her. She will say
that it means you are supposed to be safe in your home and
you can protect it. Exactly. That’s the concept. Tell her that the
law agrees with her 100 percent. Tell her about deadly force
to protect property. It will make perfect sense to her. She will
immediately get the concept.
Finally, ask your person what she was thinking about when
looking at the picture. See whether she was picturing herself in
her own home. When people see a bunch of legalese on a screen,
they will be baffled and unmoved. When they see a man standing
on the front porch of his home, they will picture themselves in
his place. The issue will go from being purely legal to personal
and emotional. Just like Fox News. And once they get it on this
level, they will make that instruction work—legalese and all.
That is the lesson from cable networks. They convey con
cepts that move people to think, speak—and many times act—
through emotion. I can safely say that I disagree with about 95
percent of the substance and tone of cable news. But I do have
to respect its methods.3

3. Footnotes are kind of like that little runner thing that goes on
the bottom of the screen of a cable news show. You can’t help but
read it, right? Try reading it and listening to the talking head at the
same time.
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F. R. Buck Files Jr.

18 U.S.C. §2259 Says What?

W

aldo Snerd was charged with possession of material involving the sexual exploitation
of minors in violation of 18 U.S.C §§2252(a)(4)(B) and 2252(b)(2). There was nothing
unusual about Waldo’s case. Child pornography had been found on his computer, and there
was no Fourth Amendment issue in his case. On his behalf, I negotiated a plea agreement. A
sentencing hearing was held and the judge imposed a sentence below the advisory Guideline
range. Waldo was transported to the federal prison at Seagoville.
In his factual résumé, Waldo had admitted to possessing more than 150 but fewer than
300 images; however, none of the individuals whose images were on the computer were
identified, and there were no provisions for restitution in his plea agreement. In fact, the
probation officer in his PSR noted that restitution was not an issue in this case.
What made Waldo’s case unusual? It was the phone call I received from the probation
officer telling me that one of the minors depicted in two of the images on Waldo’s computer
had been identified, and that her lawyer was seeking criminal restitution from Waldo for the
“full amount” of her losses. This was to include psychological care, lost income, and attorney’s
fees, all of which he alleged to be at least $3,448,954. The judge in Waldo’s case severed the
restitution determination from the sentencing proceeding and ordered all interested parties,
including the Government, the Defendant, Probation, and the Victim’s lawyer, to submit
briefs on the restitution issue. That phone call—and the research I have done since the phone
call—has caused me to realize that the latest hot topic in the federal criminal justice system
is restitution in child pornography cases.
The statute that is the basis for a restitution order is 18 U.S.C. §2259:

Federal
Corner
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(a) In general.—Notwithstanding section 3663 or 3663A, and in addition to any other civil
or criminal penalty authorized by law, the court shall order restitution for any offense
under this chapter [emphasis added].
(b) Scope and nature of order.—
		 (1)	Directions.—The order of restitution under this section shall direct the defendant
to pay the victim (through the appropriate court mechanism) the full amount of
the victim’s losses as determined by the court pursuant to paragraph (2).
		 (2) Enforcement.—An order of restitution under this section shall be issued and enforced
in accordance with section 3664 in the same manner as an order under section
3663A.
		 (3)	Definition.—For purposes of this subsection, the term “full amount of the victim’s
losses” includes any costs incurred by the victim for—
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(A)	medical services relating to physical, psychiatric,
or psychological care;
			
(B)	physical and occupational therapy or rehabilita
tion;
			
(C)	necessary transportation, temporary housing, and
child care expenses;
			
(D) lost income;
			
(E) attorneys’ fees, as well as other costs incurred; and
			
(F)	any other losses suffered by the victim as a proxi
mate result of the offense.
		 (4)	Order mandatory.—
			
(A)	The issuance of a restitution order under this sec
tion is mandatory [emphasis added].
			
(B)	A court may not [emphasis added] decline to issue
an order under this section because of—
				
(i)	the economic circumstances [emphasis added]
of the defendant; or
				
(ii)	the fact that a victim has, or is entitled to,
receive compensation for his or her injuries
from the proceeds of insurance or any other
source [emphasis added].
(c) Definition.—For purposes of this section, the term “victim”
means the individual harmed as a result of a commission of
a crime under this chapter, including, in the case of a victim
who is under 18 years of age, incompetent, incapacitated, or
deceased, the legal guardian of the victim or representative
of the victim’s estate, another family member, or any other
person appointed as suitable by the court, but in no event
shall the defendant be named as such representative or
guardian.
One of the obvious problems for a defendant and his or
her lawyer is that the claim for restitution is often not presented
until after a plea agreement has been signed and a guilty plea
entered. Then the bomb gets dropped, and there is an issue as to
whether the defendant has waived his right to appeal whatever
restitution order the court enters.
Just last month, a panel of the United States Court of
Appeals for the Second Circuit (Circuit Judges Miner, Katzmann
and Raggi) gave defendants a little wiggle room—at least in the
Second Circuit—after they parsed a plea agreement and con
cluded that a defendant had unambiguously waived his right
to appeal a district court’s award of full restitution, but that
he had not unambiguously waived appeal of possible errors in
the determination of what amount constitutes full restitution.
United States v. Pearson, ___ F.3d ___, 2009 WL 1886055 (2nd
Cir. 2009) (emphasis added).
In Pearson, the defendant had entered a plea of guilty to
multiple counts of producing, transporting, receiving, and pos

sessing child pornography. At sentencing, Judge McAvoy of the
United States District Court for the Northern District of New
York entered a restitution order pursuant to 18 U.S.C. §2259
requiring Pearson to pay restitution of $667,577 to Jane Doe #1
and $307,325 to Jane Doe #2. Judge McAvoy based his decision
on the report of Dr. Kenneth Reagles, who owned a company that
provided “[f]orensic vocational, rehabilitation, and economic
consultation services, as well as employee assistance, case man
agement, and psychological counseling services.” In his report,
Reagles stated that each victim “has a number of mental health
issues that will require treatment and services presently and into
the future, some for the rest of her life” as a result of her sexual
assault by Pearson, and he estimated the future cost to Pearson’s
victims of obtaining medical care to be $2,002,732 and $921,976
for Jane Doe #1 and Jane Doe #2, respectively.
Reagles estimated that Jane Doe #1 would need periodic
psychiatric evaluations (four times a year) and a regimen
of medications for the rest of her life, estimated to be a
period of 39 years; personal counseling once a week for
the next seven years and twelve to sixteen times a year
for the twenty-seven years after that, and group counsel
ing twice a month for five years. Reagles estimated that
Jane Doe #2 would need periodic psychiatric evaluations
(four times a year) and a regimen of medications for the
rest of her life, estimated to be a period of 42.2 years;
personal counseling once a week for the next three years
and eight to ten times a year for rest of her life after that;
and group counseling twice a month for four years. For
each treatment, Reagles provided the present annual cost,
which, in the case of future treatments, he appreciated
“by a percentage factor equivalent to the annual change
in appropriate elements of the Medical Price Index for
the past 10 years, viz. 4.6 percent per year.” His total
estimates were based on the estimated treatment require
ments and the estimated cost for each treatment [FN1
from the opinion].
Judge McAvoy did not adopt the amounts suggested by
Dr. Reagles; rather, he determined that restitution should be an
amount equal to one-third of that proposed by Dr. Reagles as to
each victim. At sentencing, “he indicated that there were ‘a lot
of other things’ that he had put into the calculations, including
what the two victims had ‘done subsequent to the time they
were involved with [Pearson].’”
In his plea agreement, Pearson had waived his right to
appeal “his conviction and any sentence incorporating the agreed
disposition specified herein.” Part of a stipulation included an
agreement to pay restitution “in full.” The Court, after concluding
July/August 2009
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that Pearson had not unambiguously waived appeal of possible
errors in the determination of what amount constitutes full res
titution, vacated that part of the judgment ordering $974,902
restitution and remanded the case for the limited purpose of
ordering restitution consistent with the Court’s opinion.
In the opinions of the United States Court of Appeals for
the Fifth Circuit, the issue of whether a general appeal waiver
bars review of a restitution order when the plea agreement
does not discuss restitution has not yet been decided. That is
sue was raised in United States v. Smith, 528 F.3d 423 (5th Cir.
2008). A panel of the Circuit (Circuit Judges King, DeMoss, and
Benavides) decided that the appeal could be more easily resolved
on the merits and declined to address the waiver issue. In two

unpublished opinions, the Court has held that a plea agreement
that explicitly stated the defendant agreed to pay restitution in
an amount determined by the district court barred review of
the restitution order. United States Hemler, 169 Fed.Appx. 897
(5th Cir. 2006) and United States v. Glynn, 149 Fed.Appx. 322
(5th Cir. 2005).
Waldo Snerd’s restitution issue is still pending in the district
court. When a judgment is entered, another Federal Corner
column will follow. (Note: I have never found it appropriate to
discuss the merits of a case that is pending before any court—
state or federal—or what I believe a judge should do in such
a case.)
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tion of 40 years, on the basis of IAC during an open plea,
issued June 17th. The trial court recommended denial
of relief but the CCA disagreed. Both cases were from
Dallas County. Congratulations, Nathan! That is quite an
accomplishment!

Send your letters, pictures, gripes, bonehead gaffes, or whathave-you to champton@tcdla.com or chattersley@tcdla.com.

Kudos
 he National Association of Counties (“NaCo”) awarded
T
the West Texas Regional Public Defender for Capital Cases with its 2009 Best of Category award in the
criminal justice and public safety category and the
Court Accountability through CourTools with the 2009
achievement award in court administration and management. The office was one of only 20 programs recognized nationally in the “best of” category. The award
was presented by NaCo during a ceremony in July in
Nashville, Tennessee. Congratulations to Jack Stoffregen,
Chief Public Defender, and all his staff! You guys make
us proud!
 ongratulations to Michael Gross of San Antonio for
C
winning Atkins relief for Timmy Cockrell in the CCA.
Ex parte Cockrell, No. 76168 (Tex.Crim.App, 6/10/09)
(unpublished) (holding Applicant is mentally retarded
and therefore his execution is prohibited by the Eighth
Amendment; relief granted and death sentence reformed
to life imprisonment). Great work, Mike!
 athan Kight of Irving reports he had the unusual cirN
cumstance of obtaining habeas relief from the CCA in
two cases within two weeks. The first is Ex parte Brown,
No. AP-76,163, setting aside an enhanced deadly conduct conviction of 37 years, on the basis of IAC during a
jury trial, issued June 3rd. The trial court recommended
relief and CCA followed suit. The second is Ex parte
Gatica, No. AP-76,174, setting aside an agg robb convic18 VOICE FOR THE DEFENSE
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 ongratulations to Christian T. Souza of the Dallas CounC
ty Public Defender’s Appellate Division, who received
appellate reversals in two cases: Roberts v. State, 273
S.W.3d 322 (Tex. Crim. App. 2008) (capital murder—life
sentence); and Scott v. State, No. 05-08-00546-CR, 2009
Tex. App. LEXIS 4026 (Tex. App.—Dallas, June 3, 2009)
(evading 30-year sentence) (unpublished)
S cott Brown of Fort Worth got a not guilty in an inde
cency trial for a first-grade teacher accused of fondling
three of his students. After Scott got an acquittal from a
jury in a trial on one of the indecencies, the prosecutor dismissed the remaining charges. In October 2007,
Jeff Kearney and Reagan Wynn had tried all these cases
together, plus allegations involving a fourth student. That
trial ended with two not guilty verdicts and three cases
hung (the one Scott tried and the two cases that were
dismissed after the acquittal). Scott says the “case was a
colossal witch hunt by CPS, Alliance for Children, and
the DA’s office.” Maybe now they will all get a clue and
leave his poor client alone. Great work, Scott!
 ongrats to Bill Trantham of Denton, who got an acquitC
tal in a DWI trial where the state used a bizarre video
of eyeballs as “demonstrative evidence” of HGN! The
video had no sponsoring witness other than the arresting
cop who interpreted what was happening. No one was
called to explain how or when the video was made or
what anyone was doing in it. Speculates Bill: “I wonder
if it will pass muster under Crawford or Melendez-Diaz?
We will not know from my case, as I assume a not guilty
means I cannot appeal.”
Jim Huggler of Tyler won another case in the CCA!
Menefee v. State was handed down on 7/1/09. The case
involved an invalid stipulation on an open plea. The
word “possess” in a dope case was omitted from the
stipulation. The Tyler COA ruled against him in a 2–1 unpublished opinion, but CCA reversed that judgment and
remanded the case for further consideration. Congratulations, Jim! It’s hard enough to get a PDR granted, but to
actually win is a great achievement!

John Niland of Austin was recognized by the

New York Criminal Bar Association with a lifetime
achievement award during the association’s annual
dinner on June 15, 2009. John was presented with the
Robert Louis Cohen Award for Professional Excellence
by the Honorable Patrick E. Higginbotham, Judge, 5th
Circuit Court of Appeals. Congratulations, John. No one
deserves it more than you.

Roy Barrera Sr. of San Antonio and Richard “Racehorse” Haynes

of Houston received the Outstanding 50 Year Lawyer Achievement Award
by the Texas Bar Foundation. The award, which is the Foundation’s oldest,
recognizes attorneys who have practiced 50 years or more, and who adhere to
the highest principles and traditions of the legal profession and provide service
to the public. Congratulations to both of these fine gentlemen.
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The 2009 Rusty Duncan Advanced Criminal Law
Course proved to be the most successful to date, with
more than 900 attendees. A link to a collection of color
photographs from this year’s seminar can be found at
the TCDLA website, www.tcdla.com. At the site on
Photobucket, you can order a print of any picture there.
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A Rusty honcho this year

Lawyer of the Year Mark Daniel (second from left) falls in with an unsavory bunch . . .

A defendista from Dallas
North Texas meets South
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The Wischkaemper Gang

The sweetheart of the rodeo pins her cowpoke.

A Wyoming wildcat

A whole passel of folks
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A pair of old hands with some hard bark on ‘em
Proper neck wear

A surly West Texas group

Cowtown cowboy
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Greenhorns between events
Altitude-challenged Austinite

The new trail boss

Serious palaver around the watering hole
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Mother hen worrying over her chicks

Amarillo Slim and friend

Jeanette had a horse in this race.

The Friday night hoedown
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Westfall

Westfall

Rusty honcho says howdy.

Westfall

Star cowboy freight-trains audience.

Money horse: when ridden, usually takes the cowboy to the winner’s circle

2009 Rusty Duncan

Duke of the Dunes
Tournament Results

First-Place Team

Goranson/Hinton/Botsford/Prospere
Second-Place Team

Guinn/Guinn/Seymore/Guinn
Closest to Pin

Jeff Hoover

Longest Drive

Mark Lassiter

Off® Mosquito Spray Award for Most Time Spent in the Woods

Bob Hinton
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And special thanks to Golf Coordinator Bobby “Tiger” Lerma

2009
Legislative Update
Keith Hampton, Allen Place,
Kristin Etter, & David Gonzalez
Juvenile
 SB 839: Relating to the punishment for a capital felony
committed by a juvenile whose case is transferred to criminal
court.
Abolishes Life Without Parole for Juveniles
g Amends §12.31, Penal Code, Capital Felony, to provide that
a juvenile convicted of a capital felony who was certified as
an adult pursuant to §54.02, Family Code, will be sentenced
to life, not life without parole.
g Amends §508.145, Government Code, Eligibility for Release
on Parole; Computation of Parole Eligibility Date, to provide
that a juvenile convicted of a capital felony who was certified
28 VOICE FOR THE DEFENSE
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as an adult pursuant to §54.02 is not eligible for release on
parole until the actual calendar time the inmate has served,
without consideration of good conduct time, equals 40
calendar years.
 HB 2386: Relating to the sealing of juvenile records.
Authorizes Immediate Sealing for Juvenile Who Com
pletes Drug Court
g Amends §58.003, Family Code, Sealing of Records, to autho
rize a juvenile court to order the sealing of juvenile records
if the child successfully completed a drug court program
under Chapter 469 (Drug Court Programs), Health and
Safety Code.

g Authorizes the court to order the sealing of the records im
mediately and without a hearing or hold a hearing to de
termine whether to seal the records.
 HB 1688: Relating to the rules governing a motion for new
trial in juvenile cases.
Clarifies that Appeal from Juvenile Court is to Court of
Appeals and Motion for New Trial Must be Filed Within
30 Days
g Amends §56.01, Family Code, Right to Appeal, to clarify that
an appeal from a juvenile court is to a court of appeals.
g Provides that a motion for a new trial must be filed not later
than the 30th day after the date on which the disposition
order is signed and is governed by Rule 21, Texas Rules of
Appellate Procedure.
 HB 3316: Relating to venue for certain offenses committed
at Texas Youth Commission facilities.
Authorizes Concurrent Venue in Travis County for Of
fenses Committed Against Juveniles in TYC
g Amends §13.34, Code of Criminal Procedure, to establish
concurrent venue for criminal offenses against juveniles
committed by TYC personnel to be in any county in which
an element of the offense occurred or in Travis County.
 HB 1633: Relating to the prosecution and punishment of the
offense of graffiti and to certain conditions imposed on defendants
convicted of that offense or on juveniles adjudicated as having
engaged in conduct in violation of that offense.
Increases Community Service Hours for Graffiti Convic
tions
g Amends Article 42.037(s), Code of Criminal Procedure, Res
titution, to require a court to order a defendant convicted
of graffiti to make restitution by reimbursing the owner
the cost of restoration or, with the consent of the owner,
to personally restore the property by removing or painting
over graffiti.
g Amends §11, Article 42.12, Code of Criminal Procedure,
Community Supervision, to require a court granting com
munity supervision to a defendant convicted of graffiti to
perform at least 15 hours of community service on a Class
B graffiti offense or at least 30 hours of community service
on a Class A graffiti offense.
g Amends §54.046, Family Code, Conditions of Probation
for Damaging Property With Graffiti, to require a juvenile
court to order a child adjudicated of graffiti to perform at
least 15 hours of community service on a Class B graffiti
offense or at least 30 hours of community service on a Class
A graffiti offense.

Strikes Aerosol from Graffiti Offense to Authorize Prose
cution for Paint
g Amends §28.08(a), Penal Code, Graffiti, to strike the word
“aerosol” providing that a person commits graffiti if they
use paint, rather than just aerosol paint.

Innocence
 HB 498: Relating to the creation of a commission to inves
tigate and prevent wrongful convictions.
Establishes Innocence Commission
g Establishes the Timothy Cole advisory panel on wrongful
convictions to assist the Task Force on Indigent Defense in
conducting a study and preparing a report regarding the
prevention of wrongful convictions.
 HB 1736: Relating to the compensation of persons wrongfully
imprisoned.
Increases Payments and Services to Wrongfully Impris
oned
g Known as the Tim Cole Act, amends §103.001, Civil Practice
and Remedies, Amount and Timing of Execution, to allow
compensation to go to a person’s heirs in a lump sum if the
person received a posthumous pardon for being wrongfully
imprisoned.
g Adds §103.052, Civil Practice and Remedies Code, LumpSum Compensation, to allow lump-sum compensation
of $80,000 per each year of wrongful imprisonment and
$25,000 per each year served on parole or as a registered
sex offender.
g Adds §103.054, Civil Practice and Remedies Code, Payment
of Certain Tuition and Fees, to allow for payment of higher
education tuition and fees for a person wrongfully impris
oned.
g Adds §501.091, Government Code, Reentry and Reintegration
Services for Wrongfully Imprisoned Persons, to allow for
reentry services for wrongfully imprisoned persons.
g Adds §614.021, Health and Safety Code, Services for Wrong
fully Imprisoned Persons, to authorize services for wrongfully
imprisoned persons including medical and dental care.
 HB 2058: Relating to the standards for attorneys representing
indigent defendants in capital cases.
Separates Out Qualifications for Trial Attorneys and
Appellate Attorneys Appointed in Capital Cases
g Amends §26.052(d)(2), Code of Criminal Procedure, to
require that a trial attorney appointed as lead counsel in a
capital case have at least five years of criminal law experience
(rather than experience in criminal litigation).
July/August 2009
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g Amends §26.052(2)(3), Code of Criminal Procedure, to
require that an appellate attorney appointed as lead counsel
in the direct appeal of a capital case to have, in addition to
minimum qualifications set out in §26.052(d)(2) done the
following:
• authored a significant number of appellate briefs, includ
ing appellate briefs for homicide cases and other cases
involving an offense punishable as a capital felony, felony
of first degree or a § 3g(a)(1) offense;
• have trial or appellate experience in the use of and chal
lenges to mental health or forensic expert witnesses and
the use of mitigating evidence at the penalty phase of a
death penalty trial; and
• have participated in continuing legal education courses
or other training relating to criminal defense in appealing
death penalty cases.
 SB 1091: Relating to the establishment of the capital writs
committee and the office of capital writs.
Establishes Capital Writs Office
g Adds Chapter 78 to Subtitle F, Title 2, Government Code,
to establish a capital writs committee and office of capital
writs to handle writs in death penalty cases.
 SB 1681: Relating to requiring the corroboration of certain
testimony to support a criminal conviction.
Requires Corroboration of a Jailhouse Informant
g Adds Article 38.075, Code of Criminal Procedure, Corrobora
tion of Certain Testimony Required, to require corroboration
before a person can be convicted on the testimony of a jail
house informant. Provides that corroboration is not suffi
cient if it only shows that the offense was committed.
 HB 2002: Relating to a right of a close relative to seek
expunction of arrest records and files on behalf of a deceased
person.
Authorizes a Close Relative to Seek Expunction for De
ceased Person
g Adds Chapter 55.011, Code of Criminal Procedure, Right
of Close Relative to Seek Expunction on Behalf of Deceased
Person, to authorize a close relative to file a petition for ex
punction for a deceased person.

Alternatives to Incarceration
 SB 1940: Relating to deferred prosecution programs for
certain military service members and veterans.
Authorizes Pretrial Diversion Program for Veterans
g Adds Chapter 617, to Subtitle E, Title 7, Health and Safety
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Code, Veterans Court Program Defined; Procedures for Cer
tain Defendants, to provide the commissioners court the
authority to establish a veterans deferred prosecution pro
gram whereby if a veteran successfully completes a veterans
court program, the court shall dismiss the case.
 SB 633: Relating to the number of counties or municipalities
necessary to establish a regional drug court program.
Authorizes Regional Drug Court Program for Minimum
of Two Counties
g Amends §469.0025, Health and Safety Code, to reduce
from three to two the minimum number of counties or
municip
 alities necessary to establish a regional drug court
program.
 HB 2808: Relating to the power of a licensing authority to
revoke, suspend, or deny a license on the basis of certain criminal
proceedings.
Prohibits Licensing Authority From Considering Suc
cessful Deferred Adjudication as Conviction Subject to
Certain Exceptions
g Amends §53.021(c), Occupations Code, to prohibit a licens
ing authority from considering a person to have been con
victed of an offense if the person successfully completed de
ferred adjudication. However, this provision does not apply
if the person is an applicant for or the holder of a license
that authorizes the person to provide law enforcement or
public health, education, or safety services.
g Amends §53.021(e), Occupations Code, to authorize a
licensing authority to consider a person to have been con
victed of an offense if the person successfully completed de
ferred adjudication if the licensing authority determines that
the person may pose a continued threat to public safety, or
employment of the person in the licensed occupation would
create a situation in which the person has the opportunity
to repeat the prohibited conduct.
 SB 2340: Relating to the electronic monitoring and other
alternative means for certain defendants to discharge a fine or
costs or satisfy a term of confinement in county jail.
Authorizes Court to Allow County Jail Sentence to Be
Served on Electronic Monitoring
g Amends Article 42.035, Code of Criminal Procedure, Elec
tronic Monitoring; House Arrest, to allow a court to require
a defendant to serve all or part of a county jail sentence by
participating in an electronic monitoring program.

Sex Offenders and Registration
 HB 2153: Relating to certain registration requirements
imposed on sex offenders.
Expands Venue Options for Prosecution of Failure to
Register as a Sex Offender
g Amends Article 13.31, Code of Criminal Procedure, Failure
to Comply With Sex Offender Registration Statute, to expand
venue options for prosecution for failing to register as a sex
offender by allowing prosecution in the county in which the
person was required to register, or the county in which the
person is found by a peace officer.
Requires Persons Subject to Registration to Report
Within Seven Days After Release
g Amends Article 62.051(f), Code of Criminal Procedure,
Registration; General, to require an offender to report for
registration not later than the seventh day after he is re
leased.
Requires Homeless Persons Subject to Registration to
Report Within Seven Days of Becoming Homeless and
Imposes Reporting Requirement Every Thirty Days Until
Physical Address
g Amends Article 62.051(c), Code of Criminal Procedure, Reg
istration; General, to require a person having to register as
a sex offender to list either the address at which the person
intends to reside or, if the person does not intend to reside
at a physical address (i.e., will be homeless), a detailed de
scription of each geographical location at which the person
resides or intends to reside.
g Adds Article 62.051(j), Code of Criminal Procedure, Reg
istration; General, to require that when a person subject to
registration is released from prison without being released
to a particular parole office, they must report not later than
the seventh day after release to the local law enforcement
authority where they are residing. Also requires that until
the person has a physical address, they must report once
every thirty days.
g Amends Article 62.055, Code of Criminal Procedure, Change
of Address, to require that a person subject to registration
who becomes homeless must report that within seven days
and must report once every thirty days.
 SB 689: Relating to restriction on the use of the Internet
by sex offenders and to the reporting, collection, and exchange of
information regarding those offenders.
Imposes Internet Restrictions on Certain Persons Subject
to Registration
g Amends Article 42.12, Code of Criminal Procedure, Com
munity Supervision, by adding Section 13E, and adds

§508.1861, Government Code, to provide that a person
subject to registration that either used the internet or other
electronic device to commit the offense or is assigned a risk
level of three is subject to the following:
• If the court grants probation, the court as a condition of
probation, or if the person is being released on parole,
the parole panel, as a condition of parole, shall prohibit
the defendant from using the internet to access obscene
material;
• access a commercial social networking site;
• communicate with any individual concerning sexual re
lations with an individual younger than 17; or
• communicate with another individual the defendant
knows is younger than 17.
• The court or parole panel may modify the above conditions
if it interferes with employment or if the defendant is a
parent to a child younger than 17.
Requires Persons Subject to Registration to Report Any
Online Identifiers
g Adds Subsection (11) to Article 62.001, Code of Criminal
Procedure, Definitions, to define “online indentifier” which
includes an email address or a name used by a person on an
instant messaging or social networking site.
g Adds Article 62.0061, Code of Criminal Procedure, Request
for Online Identifiers by Social Networking Sites, to allow
commercial social networking sites to obtain from DPS pub
lic information from the sex offender registry and any online
identifier used by a person subject to registration.
g Amends Article 62.051, Code of Criminal Procedure, Reg
istration; General, to require the sex offender registration
form to collect the identification of any online identifier
used by the person subject to registration.
g Adds Article 62.0551, Code of Criminal Procedure, Change
in Online Identifiers, to require that a person subject to
registration must report any change or establishment of an
online identifier within seven days.
 SB 2048: Relating to the establishment of a centralized sex
offender registration authority in certain counties in this state.
Authorizes Certain Counties to Create Centralized Sex
Offender Registration Office
g Adds Article 62.0045, Code of Criminal Procedure, Central
ized Registration Authority, to allow a county commissioners
court in a county with a population over 100,000 to create
a centralized registration authority where all registered sex
offenders would be required to register to allow a county
to have a centralized office at a single location.
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Class C Misdemeanors

Bonds

 HB 558: Relating to law enforcement and judicial procedures
for, and the prosecution of, children who engage in conduct con
stituting public intoxication.
Authorizes Concurrent Jurisdiction with Justice and
Municipal Courts to Prosecute Juveniles for Public In
toxication
g Amends Article 45.058, Code of Criminal Procedure, Chil
dren Taken Into Custody, to give juvenile courts concurrent
jurisdiction with justice and municipal courts to prosecute
juveniles for public intoxication.

 HB 3751: Relating to the conditions of bond for a defendant
charged with committing certain offenses against a child and to
the denial of bail pending trial with respect to certain defendants
who violate those conditions.
Requires Magistrate to Prohibit Victim Contact on Cer
tain Offenses Involving a Child Younger Than 14
g Amends Article 17.41, Code of Criminal Procedure, Condition
Where Child Alleged Victim, to require that for a person
charged with sexual or assaultive offenses involving a child
younger than 14, a magistrate shall require as a condition
of bond that the person not have direct communication
with the alleged victim, or go near any location frequented
by the alleged victim.

Authorizes Peace Officer to Release Juvenile Charged with
Public Intoxication to Parent or Other Responsible Adult
g Amends Article 14.031, Code of Criminal Procedure, Public
Intoxication, to allow a peace officer to release a juvenile
charged with public intoxication to parent, guardian or other
responsible adult in lieu of arrest.
 SB 413: Relating to the prosecution of a Class C misdemeanor
offense for which the defendant does not appear.
Requires Complaint to be Filed if Defendant Fails to Ap
pear for Class C Thereby Tolling the Statute of Limitations
g Amends Article 27.14(d), Code of Criminal Procedure, Plea
of Guilty or Nolo Contendere in Misdemeanor, to require
a complaint to be filed on a Class C misdemeanor if the
defendant fails to appear based on the written notice of an
offense, thereby tolling the statute of limitations.

Admonishments
 SB 1236: Relating to admonishments given to a person
charged with a misdemeanor.
Requires Class C Citations to Contain Written Language
Regarding Possible Loss of Right to Possess Firearms
g Amends Article 14.06, Code of Criminal Procedure, Must
Take Offender Before Magistrate, to require federally man
dated language regarding the possible loss of their right to
possess firearms be included on a written citation to persons
charged with Class C misdemeanors.
Requires Court to Admonish Misdemeanor Defendant
Charged With Family Violence Regarding Possible Loss of
Right to Possess Firearms
g Amends Article 26.14, Code of Criminal Procedure, Jury
on Plea of Not Guilty, to require that, prior to accepting a
plea of a defendant charged with a misdemeanor involving
family violence, the court admonish the defendant with the
federally mandated language regarding the possible loss of
their right to possess firearms.
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 HB 1506: Relating to the imposition of conditions on certain
defendants charged with an offense involving family violence.
Authorizes Magistrate to Put GPS as a Condition of
Emergency Protection Order
g Amends Article 17.292, Code of Criminal Procedure,
Magistrate’s Order for Emergency Protection, to authorize
a magistrate to put GPS as a condition of the emergency
protection order.

Intoxication Offenses
 SB 328: Relating to operating a motor vehicle or a watercraft
while intoxicated or under the influence of alcohol.
Expands Police Power for Mandatory Warrantless Blood
Tests
g Amends §724.017, Transportation Code, Blood Specimen,
to expand mandatory warrantless blood draws if a person is
arrested for an offense under Chapter 49 of the Penal Code
involving the operation of a motor vehicle or watercraft
and the person refuses the officer’s request to submit to the
taking of the specimen voluntarily and:
• an individual other than the person has suffered bodily
injury and was transported to a hospital or other medical
facility for medical treatment;
• the person is under arrest for DWI with child passenger
under 15;
• the person has been previously convicted of DWI two or
more times; or
• the person has been previously convicted of DWI with
child passenger under 15, intoxication assault, or intoxi
cation manslaughter.
Authorizes Any Licensed Magistrate to Issue Blood
Warrants
g Amends Article 18.01, Code of Criminal Procedure, Search

Warrant, to state that any magistrate who is an attorney li
censed in Texas may issue a search warrant for blood in an
intoxication-related case if the person refuses to submit to
a breath or blood alcohol test.
Immunizes Health Care Professionals Who Draw Blood
g Amends §724.017, Transportation Code, Blood Specimen,
to immunize those who take blood specimens according to
recognized medical procedures from civil liability for dam
ages arising from the taking of a blood specimen at the re
quest or order of a peace officer or pursuant to a search war
rant. However, this does not relieve a person from liability
for negligence in the taking of a blood specimen.
Creates a New Offense of Boating Under the Influence
g Amends §106.041, Alcoholic Beverage Code, Driving Under
the Influence by a Minor, to include “watercraft” for a Driv
ing Under the Influence case so it is now a crime for a minor
to operate a watercraft while having any detectable amount
of alcohol in the minor’s system.
Clarifies Stricter Driver’s License Suspension in DUI
Cases
g Amends Article 42.12, Section 13, Code of Criminal Proce
dure, Community Supervision, to state the stricter driver’s
license suspension applies to minors convicted of DUI even
if they reach the age of 21 while awaiting trial.
Sets Out ALR Suspension Time for Boating While Intox
icated
g Amends §524.001, Transportation Code, Definitions, to
include operating a “watercraft” ALR suspensions and to in
clude a driver’s license suspension for individuals who fail a
breath or blood alcohol test while operating a watercraft.
Adds DWI with Child Passenger to List of Offenses That
Trigger Automatic Driver’s License Suspension Upon Fi
nal Conviction
g Amends §521.341, Transportation Code, to add DWI with
Child Passenger under 15 under 49.045 to list of offenses
for automatic suspension of driver’s license upon final con
viction.
 HB 2730: Relating to the continuation and functions of the
Department of Public Safety of the State of Texas and the Texas
Private Security Board (DPS Sunset Bill).
Requires Good Cause to Be Shown Before SOAH Will
Issue Subpoena for Breath Test Operator or Supervisor
for ALR Hearing
g Amends §524.039, Transportation Code, Requirements for
Automatic License Suspension, to state that a showing of
good cause must be made before SOAH will issue a subpoena
for the breath test operator. Also allows DPS to reschedule a

hearing once if breath test operator is not available.
Requires DPS to Waive Surcharges for Indigent
g Amends §708.158, Transportation Code, Indigent Status
and Reduction of Surcharges, to state that DPS shall waive
all driver’s license surcharges for a person who is indigent.
• A person may submit the following to establish indigency:
most recent federal income tax return or wages reflecting
the person’s household income does not exceed 125 percent
of the federal poverty guidelines or documentation that
the person is receiving governmental assistance.
Adds Additional Time and Notice Requirements Before
DPS May Suspend Driver’s License
g Amends §§708.151, 708.152 Transportation Code, Notice
of Surcharge, Failure to Pay Surcharge, to state that DPS
cannot suspend a driver’s license for 105 days from the date
of the assessment of a surcharge and the person is entitled
to three notices before there is a suspension.

Search Warrants
 SB 743: Relating to the time allowed for execution of a search
warrant issued to obtain a specimen for DNA analysis.
g Amends Article 18.07, Code of Criminal Procedure, Days
Allowed for Warrant to Run, to allow 15 days for execution
of a search warrant for DNA.

Gangs
 HB 2086: Relating to the prevention, investigation, prose
cution and punishment for certain gang-related and other criminal
offense, including engaging in organized criminal activity.
Expands Engaging in Organized Crime to Include
Escape-Related and Prohibited Substance Offenses
g Amends §71.02, Penal Code, Engaging in Organized Criminal
Activity, to add the following crimes to the engaging in orga
nized crime statute: escape, permitting or facilitating escape,
implements for escape, and prohibited substances and items
in correctional facility.
Relegates Criminal Solicitation to Same Penalty Category
if Gang-Related
g Amends §15.031, Penal Code, Criminal Solicitation of a
Minor, to require that criminal solicitation of a minor is the
same penalty category (not one lower) if the person:
• Was 17 or older and a member of a criminal street gang;
and
• Committed the offense with the intent to either:
• Further the criminal activities of the street gang; or
• Avoid detection as a member of a criminal street gang.
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Creates New First Degree Felony Crime of Directing
Activities of Criminal Street Gangs
g Adds § 71.023, Penal Code, Directing Activities of Certain
Gangs, to create the new crime of directing activities of cer
tain criminal street gangs which is a first-degree felony.
Creates Definition for Gang-Free Zone and Provides
Penalty Enhancements
g Adds §71.028, Penal Code, Gang-Free Zones, to establish
gang-free zones and to increase penalty category to the
next higher category (except for first-degree felonies) if it
is shown that the actor is 17 years or older and commits a
crime in a gang-free zone; specifically, if the offense was
committed:
• Within 1000 feet of any school, higher education institu
tion, youth center, or playground; or
• Within 300 feet of any shopping mall, movie theater, pub
lic swimming pool, video arcade; or
• On a school bus.
Authorizes Governmental Entities to Go After Criminal
Street Gangs Civilly
g Adds Section 125.070, Civil Practice and Remedies Code,
Civil Action for Violation of Injunction, to allow govern
mental entities to issue temporary or permanent injunctions
against criminal street gangs and to establish civil liability
for damages, including property seizures, on criminal street
gangs for violating injunctions.
Expands Definition of Contraband to Include Property
Used in Gang-Related Offenses and Authorizes Forfeiture
of Such Property
g Amends Article 59.01(2), Code of Criminal Procedure,
Definitions, to expand definition of contraband to include
property used in commission of gang-related offenses under
Chapter 71, Penal Code.
g Adds Article 50.011, Code of Criminal Procedure, Election
of Forfeiture Proceeding, to state that property used in
commission of gang-related offenses is subject to forfei
ture.
Creates New Affirmative Gang-Related Finding
g Amends Article 42.01, Code of Criminal Procedure, Judg
ment, to require judgment to have an affirmative finding
of gang-related conduct when applicable.
g Adds Article 42.0197, Code of Criminal Procedure, Finding
Regarding Gang-Related Conduct, to require judge to make
an affirmative gang-related finding on motion of attorney
representing the state.
g Amends §3.03, Penal Code, Sentences for Offenses Arising
Out of Same Criminal Episode, to authorize the stacking of
sentences on cases that contain an affirmative gang-related
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finding (except for juveniles that were certified as adults).
Expands Conditions of Probation and Parole for GangRelated Issues
g Amends Article 42.12, §11(a), Code of Criminal Procedure,
Community Supervision, to allow judge to impose, as a
condition of probation, that the defendant avoid any person
who is an active member of a criminal street gang.
g Amends Article 42.12, §13E, Code of Criminal Procedure,
Community Supervision, to authorize a judge to impose
electronic monitoring as a condition of probation on a de
fendant who is a member of a criminal street gang and has
two or more felony convictions or deferred adjudications.
g Amends Article 42.12, §13F, Code of Criminal Procedure,
Community Supervision, to authorize judge to impose driv
ing restrictions as a condition of probation.
g Adds §54.0491, Family Code, Gang-Related Conduct, to
require a judge to order a child who has been adjudicated
on conduct that is gang-related to participate in a criminal
street gang intervention program.
g Adds §508.227, Government Code, Electronic Monitoring
of Certain Members of Criminal Street Gang, to authorize a
parole panel to impose electronic monitoring as a condition
of parole on a defendant who is a member of a criminal
street gang and has three or more felony convictions or
deferred adjudications.
Adds Factors to Be Considered in Criminal Street Gang
Intelligence Database
g Amends article 61.02, Code of Criminal Procedure, Criminal
Combination and Criminal Street Gang Intelligence Data
base; Submission Criteria, to expand criminal street gang
intelligence database to authorize inclusion of a person in
the database if, in combination with other factors, the fol
lowing exist: a self-admission made on internet or other
electronic format; and evidence the person has visited a
known criminal street gang member, other than a family
member, while confined in prison.
Relaxes Wire Tap Application Requirements
g Adds §9A, Article 18.20, Code of Criminal Procedure, In
terception Order for Communication by Specified Person,
to make it easier for law enforcement to obtain a wire tap
by authorizing application to contain a statement as to why
specification in the application is not practical and identifies
the target of the surveillance.
Establishes Public Corruption Unit
g Adds §411.0207, Government Code, Public Corruption Unit,
to create a public corruption unit to prosecute organized
criminal activity alleged to have been committed by an in
dividual elected, appointed, or employed as a peace officer,

or a federal law enforcement officer.
 SB 418: Relating to the compilation, maintenance, and release
of information in a criminal street gang intelligence database by
law enforcement agencies and criminal justice agencies.
Requires Compilation and Maintenance and Release of
Gang Intelligence Database
g Amends Article 61.02, Code of Criminal Procedure, Criminal
Combination and Criminal Street Gang Intelligence Data
base; Submission Criteria, to require criminal justice agencies
to compile information for the gang intelligence database.
g Amends Article 61.03, Code of Criminal Procedure, Release
of Information, to authorize criminal justice agencies to re
lease information to certain parties information contained
in the gang intelligence database.
 HB 2187: Relating to the prosecution and punishment of
offenses involving coercing, inducing, or soliciting membership in
a criminal street gang.
Creates New Offense of Coercing or Inducing Member
ship in a Criminal Street Gang
g Amends §71.022, Penal Code, Soliciting Membership in a
Criminal Street Gang, to add new offense of coercing or in
ducing membership in a criminal street gang, which makes
it a crime if the person, with intent to coerce, induce, or so
licit a child to actively participate in a criminal street gang
by threatening the child, or a member of the child’s family,
with imminent bodily injury, or causing bodily injury to
the child or member of the child’s family.

New Offenses
 HB 3228: Relating to the offense of prohibited substances
and items in correctional facilities.
Expands Criminal Liability and Detection for Prohibited
Substances and Items in a Correctional Facility Offense
g Amends §38.11, Penal Code, Prohibited Substances and Items
in Correctional Facility, to expand prohibited substances
and items in correctional facility offense to provide that a
person commits an offense if they provide or possess with
the intent to provide described property to a person in the
custody of a correctional facility.
g Amends §4, Article 18.20, Code of Criminal Procedure,
Interception and use of Wire, Oral, or Electronic Communi
cations, to expand authorization of a judge to issue a wiretap
to include prohibited substances and items in a correctional
facility offense.
g Adds Subsection 8B, Article 18.20, Code of Criminal Pro
cedure, to authorize TDCJ to use devices to detect the pres

ence or use of a cellular telephone in a correctional facility
without a warrant.
Creates New Crime Related to Cellular Telephones or
Other Wireless Communications Device Under Pro
hibited Substances and Items in a Correctional Facility
Offense
g Amends §38.11(d), Penal Code, Prohibited Substances and
Items in Correctional Facility, to authorize prosecution un
der the prohibited substances and items in correctional fa
cility offense if a person, with the intent to provide or to
make a cellular telephone or other wireless communications
device, makes it available for use by a person in the custody
of a correctional facility and the person:
• Acquires a cellular telephone or other wireless communi
cations device to be delivered to the person in custody;
• Provides a cellular telephone or other wireless communi
cations device to another person for delivery to the person
in custody; or
• Makes a payment to a communication common carrier
 SB 2225: Relating to the civil and criminal consequences of
engaging in certain conduct involving the transporting or trans
ferring of a firearm and to creating the offense of firearm smug
gling.
Creates New Offense of Firearm Smuggling
g Adds §46.14, Penal Code, Firearm Smuggling, to create new
offense of firearm smuggling which provides that a person
commits an offense if he knowingly engages in the business
of transporting or transferring a firearm that he knows was
acquired in violation of the law.
• A person is considered to engage in the business of trans
porting or transferring a firearm if the person engages in
that conduct:
 On more than one occasion; or
 For profit or other form of remuneration.
• An offense is a third degree felony unless the offense in
volved three or more firearms in a single criminal episode,
which makes it a second degree felony.
Expands Engaging in Organized Criminal Activity Of
fense to Include Unlawful Transfer of Certain Weapons
and Firearm Smuggling
g Amends §71.02, Penal Code, Engaging in Organized Crimi
nal Activity, to include, in the engaging in organized criminal
activity offense, the offenses of unlawful transfer of certain
weapons and firearm smuggling as underlying crimes.
 HB 2240: Relating to creating an offense of continuous
violence against the family.
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Creates New Offense of Continual Violence Against the
Family
g Adds §25.11, Penal Code, Continuous Violence Against the
Family, to create a new offense of continual violence against
the family, a third-degree felony, if during a 12-month period,
a person commits family violence two or more times.
 SB 1273: Relating to creating an offense for interference
with certain radio frequencies.
Creates New Offense of Interference with Radio Fre
quency Licensed to Government Entity
g Adds §38.152, Penal Code, Interference with Radio Fre
quency Licensed to Government Entity, to create new offense
of interference with radio frequency licensed to government
entity if a person intentionally interrupts, disrupts, impedes,
jams, or otherwise interferes with a radio frequency licensed
to a government entity used by law enforcement, fire depart
ment, or emergency medical services provider.
• 
An offense is a Class A misdemeanor except that it is a
state jail felony if the person committed the offense with
the intent to:
• 
Facilitate the commission of another offense; or
• 
Interfere with the ability of government entity to respond
to an emergency.
 HB 2003: Relating to the creation of the offense of online
harassment.
Creates New Offense of Online Harassment
g Adds §33.07, Penal Code, Online Harassment, to create a
new offense of online harassment if:
• 
A person uses the name or persona of another to create a
web page on or to post one or more messages on a com
mercial networking site:
 
Without obtaining the other person’s consent; and
 W
ith the intent to harm, defraud, intimidate, or
threaten any person.
 
Offense is a third-degree felony.
• 
A person sends an electronic mail, instant message, text
message, or similar communication that references a
name, domain address, phone number, or other item of
identifying information belonging to any person:
 
Without obtaining the other person’s consent;
 
With the intent to cause a recipient of the commu
nication to reasonably believe that the other person
authorized or transmitted the communication; and
 
With the intent to harm or defraud any person.
 
Offense is a Class A misdemeanor, except that the
offense is a third-degree felony if the person commits
the offense with the intent to solicit a response by
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emergency personnel
 SB 61: Relating to the offense of failing to secure a child pas
senger in a motor vehicle and to fines for the offense.
Creates New Offense of Failing to Secure Child in Child
Passenger Safety Seat
g Amends §545.412, Transportation Code, Child Passenger
Safety Seat Systems; Offenses, to make it a Class C mis
demeanor to transport a child who is younger than eight,
unless the child is taller than four feet, nine inches, if child
is not in a child passenger safety seat system.
 HB 55: Relating to an offense of using a wireless communica
tion device while operating a motor vehicle.
Creates New Offense to Use a Cell Phone Within Active
School Zone
g Amends §545.425, Transportation Code, Use of Wireless
Communication Device by Certain Motorists, to make it
a Class C misdemeanor to use a wireless communication
device within an active school zone. Also prohibits a school
bus operator from using a wireless communication device
under any circumstance unless the vehicle is stopped.

Current Offenses Amended
 HB 3224: Relating to the prosecution and punishment of
the offense of arson.
Expands Arson Offense
g Adds Subsection (a-2), §28.02, Penal Code, Arson, to state
that a person commits state jail felony arson if the person
intentionally starts a fire or causes an explosion and in so
doing:
• 
Recklessly damages or destroys a building belonging to
another; or
• 
Recklessly causes another person to suffer bodily injury
or death.
 HB 2609: Relating to the prosecution and punishment of
the offense of criminal trespass.
Expands Criminal Trespass Offense to Include Residential
and Agricultural Land, Recreational Vehicle Park, and a
Building
g Amends §30.05, Penal Code, Criminal Trespass, to expand
that a person commits criminal trespass if he enters or re
mains on property of another, including residential land,
agricultural land, a recreational vehicle park, or a building.
 HB 671: Relating to the penalty for theft from a nonprofit
organization or by Medicare providers.

Increases Theft to Next Higher Penalty Category if Prop
erty Was from a Nonprofit Organization or Person Was
Medicare Provider
g Amends §31.03(f), Penal Code, Theft, to state that theft pun
ishment is increased to next higher penalty category if:
• 
The owner of the property appropriated was a nonprofit
organization; or
• 
The person was a Medicare provider.
 HB 2840: Relating to mortgage fraud.
Expands False Statement to Obtain Credit Offense to In
clude False or Misleading Property Appraisal
g Amends §32.32, Penal Code, False Statement to Obtain
Credit, to make it an offense to intentionally or knowingly
make a false or misleading written statement in providing
a property appraisal for compensation.
 HB 148: Relating to the prosecution of the offense of barratry
and solicitation of professional employment.
Expands Barratry to Include Solicitation in Person or by
Telephone
g Amends 38.12(d), Penal Code, Barratry and Solicitation of
Professional Employment, to provide that a person com
mits an offense if with the intent to obtain professional
employment for the person or for another, he provides or
knowingly permits to be provided to an individual who has
not sought the person’s employment, legal representation,
advice, or care a written communication or a solicitation,
including a solicitation in person or by telephone concerning
certain matters.
 HB 3147: Relating to taking or attempting to take a weapon
from a commissioned security officer.
Adds Commissioned Security Officer to Taking or At
tempting to Take Weapon Offense
g Amends §38.14, Penal Code, Taking or Attempting to Take
Weapon from Peace Officer, Parole Officer, or Community
Supervision and Corrections Department Officer, to add
commissioned security officer.
 HB 4456: Relating to the definition of a switchblade knife
for purposes of the offense of prohibited weapons.
Narrows Definition of Illegal Switchblade for Prohibited
Weapons by Exempting One-Handed Openers and As
sisted Openers
g Amends §46.01(11), Penal Code, Definition of Switchblade
Knife, to redefine “switchblade knife” to provide that the
term does not include a knife that has a spring, detent, or
other mechanism designed to create a bias toward closure

and that requires exertion applied to the blade by hand,
wrist, or arm to overcome the bias toward closure and open
the knife.

Victim’s Rights
 HB 1985: Relating to the requirement that certain defen
dants in a criminal case undergo testing for HIV infection and
other diseases.
Requires Court to Order HIV Testing 48 Hours After
Indictment of Certain Sex Offenses Upon Request of
Victim
g Amends Article 21.31, Code of Criminal Procedure, Testing
for AIDS and Certain Other Diseases, to provide that after
indictment of certain sex offenses, upon request of the vic
tim, the court shall order the defendant to undergo testing
for HIV and other sexually transmitted diseases within 48
hours after indictment.
 HB 2236: Relating to the right of certain crime victims to be
considered with respect to a defendant’s motion for continuance.
Requires Court to Consider Impact on Victim in Certain
Cases When Request for Continuance
g Amends Article 56.02(a), Code of Criminal Procedure,
Crime Victim’s Rights, to provide the right for a victim of an
assault or sexual assault less than 17, or whose case involves
family violence, to have the court consider the impact on the
victim of a continuance requested by the defendant.
g Adds Article 29.14, Code of Criminal Procedure, Consid
eration of Impact on Certain Victims, to provide that on
request of prosecutor, a court that considers a defense mo
tion for continuance shall also consider the impact of the
continuance on the victim (victim on an assault or sexual
assault younger than 17 or whose case involves family vio
lence). Upon request by prosecutor or defense, court shall
state on the record the reason for granting or denying the
continuance.
 HB 1372: Relating to the definition of victim in relation to
certain crime victims’ rights.
Expands Definition of Victim to Include Trafficking
Victim
g 
Amends Article 56.01, Code of Criminal Procedure, Defi
nition of Victim, to include a trafficking victim.
 HB 2626: Relating to the forensic medical examination of
a sexual assault victim who has not reported the assault to a law
enforcement agency.
Requires Free Forensic Medical Examination to Victim of
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Sexual Assault Who Has Not Reported the Assault to Law
Enforcement
g Amends Article 56.02(a), Code of Criminal Procedure, Crime
Victims’ Rights, to allow a victim of sexual assault the right to
a forensic medical examination within 96 hours of the sexual
assault, the assault is reported to a law enforcement agency
or a forensic medical examination is otherwise conducted
at a health care facility.
g Amends Article 56.06, Code of Criminal Procedure, Medical
Examination for Sexual Assault Victim; Costs, to require a
health care facility to conduct a free forensic medical exam
ination to a victim of sexual assault if the victim arrives at
the facility within 96 hours after the assault occurred, even
if at the time of the examination the victim has not reported
the assault to law enforcement.
 HB 1003: Relating to notice provided to certain victims or
witnesses regarding certain inmates or defendants who are elec
tronically monitored.
Requires Victims of Certain Offenses Be Notified When
Defendant Is No Longer Subject to Electronic Monitoring
g Amends Article 56.11, Code of Criminal Procedure, Notifi
cation to Victim or Witness of Release or Escape of Defen
dant, to require TDCJ or a probation department to notify
a victim or witness whenever the defendant, convicted of
certain offenses, is released on parole or probation, if subject
to electronic monitoring as a condition of release, ceases to
be electronically monitored.
 HB 2916: Relating to allowing certain claimants to file an
application under the Crime Victims’ Compensation Act.
Allows a Claimant Three Years to File Claim Under Crime
Victims’ Compensation Act for Homicide Offenses
g 
Amends Article 56.37, Code of Criminal Procedure, Time
for Filing, to allow a claimant three years after the date the
identity of a victim is established by law enforcement to file
a claim under the Crime Victims’ Compensation Act for a
claim based on criminal homicide offenses in Chapter 19.
 SB 808: Relating to allowing certain claimants to file an
application under the Crime Victims’ Compensation Act.
Allows a Claimant to File Claim Under Crime Victims’
Compensation Act for Homicide Offenses Prior to Janu
ary 1, 1980, if Victim Established After September 1, 2009,
and Claim Filed Within Three Years
g Amends Article 56.61, Code of Criminal Procedure, Com
pensation for Certain Criminally Injurious Conduct Pro
hibited, to prohibit the attorney general from awarding
compensation for conduct that occurred before January 1,
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1980, except for claims based on criminal homicide offenses
in Chapter 19; the identity of the victim is established by
a law enforcement agency on or after September 1, 2009;
and the claimant files that application for compensation
within three years after the date the identity of the victim
is established by law enforcement.

Criminal Procedure
 HB 107: Relating to allowing for certain criminal proceedings
in the absence of certain defendants.
Requires Courts to Accept a Plea and Sentence a Defen
dant in Absentia from Incarcerated Defendant in Certain
Circumstances
g 
Adds Article 27.19, Code of Criminal Procedure, Plea by
Certain Defendants, to require a court to accept a plea from
a defendant confined in a penal institution if certain criteria
are met.
g Amends Article 42.14, Code of Criminal Procedure, Absence
of Defendant, to allow judgment and sentence to be rendered
in absentia under certain circumstances.
 HB 1321: Relating to the discharge of a jury under certain
circumstances in a criminal case.
Allows for Jury Verdict of 11 Upon Agreement if No Al
ternate Juror
g 
Amends Article 36.29(c), Code of Criminal Procedure, If
Juror Dies or Becomes Disabled, to provide that if, upon ab
sence of a juror, an alternate juror is not available, on agree
ment on the record by the defendant, the defendant’s counsel,
and the attorney representing the state 11 members of a jury
are authorized to render a verdict and, if punishment is to
be assessed by the jury, assess punishment. Requires each
member of the jury, if a verdict is rendered by less than the
whole number of the jury, to sign the verdict.
 HB 2465: Relating to taking a deposition of an elderly or
disabled victim of an offense.
Allows Depositions of Elderly or Disabled Persons
g 
Adds Article 39.025, Code of Criminal Procedure, Depo
sitions of Elderly or Disabled Persons, to provide that the
court shall order the attorney representing the state to take
the deposition of an elderly or disabled alleged victim or
witness not later than the 60th day after the state files an
application to do so.

Rules of Evidence
 HB 2846: Relating to the admissibility of certain hearsay

statements made by a child abuse victim.
Increases Age of Child Victims for Outcry Statement to
14 and Expands Outcry Statements to Include Acts Other
Than the Alleged Offense That Were Committed Against
the Child Victim or Other Victim Under 14
g 
Amends §1, Article 38.072, Code of Criminal Procedure,
Hearsay Statement of Child Abuse Victim, to increase the age
of a child victim from 12 to 14 for purposes of admitting an
outcry statement and to allow outcry statements for criminal
attempt of certain offenses.
g 
Amends §2, Article 38.072, Code of Criminal Procedure,
Hearsay Statement of Child Abuse Victim, to allow outcry
statement of child victim under 14 concerning other crimes,
wrongs, or acts other than the alleged offense and allegedly
committed by the defendant against the victim or another
child younger than 14.
 SB 1681: Relating to requiring the corroboration of certain
testimony to support a criminal conviction.
Requires Corroboration of a Jailhouse Informant
g Adds Article 38.075, Code of Criminal Procedure, Corrobora
tion of Certain Testimony Required, to state that a defendant
may not be convicted of an offense on the testimony of a
person to whom the defendant made a statement against his
interest during a time when the person was imprisoned or
confined in the same correctional facility as the defendant
unless the testimony is corroborated.

Rules of Evidence
 HB 796: Relating to the disposition of property alleged to
have been illegally acquired and to the use of the photographic
evidence of that property in a criminal action.
Allows Photographic Evidence to Suffice for Discovery
Purposes in Theft Cases
g Amends Article 38.34, Code of Criminal Procedure, Photo
graphic Evidence in Theft Cases, to provide that the defen
dant’s rights of discovery and inspection of tangible physical
evidence are satisfied if a photograph of the property, rather
than tangible property, is made available to the defendant
by the state on order of any court.
 HB 3594: Relating to the preservation of evidence that
contains biological material.
Specifies That Biological Material Must Be Kept for Cer
tain Offense When Defendant Sentenced to 10 Years or
More
g Amends Article 38.43, Code of Criminal Procedure, Preserva
tion of Evidence Containing Biological Material, to provide

that biological material used to prosecute a defendant for
criminal homicide offenses, sexual offenses, and assaultive
offenses must be kept if the defendant was sentenced to a
term of imprisonment of 10 years or more. Allows counties
of 100,000 or less to send evidence to DPS for storage.
g Adds §411.052, Government Code, Preservation of Evidence
Containing Biological Material, to require DPS to maintain
storage space for biological materials.
 SB 595: Relating to the sealing of and discovery procedures
relating to evidence that constitutes child pornography in a criminal
hearing or proceeding.
Prohibits Child Pornography Evidence From Being
Duplicated Provided That State Makes It Reasonably
Available to Defendant
g Adds Article 38.45, Code of Criminal Procedure, Evidence
That Constitutes Child Pornography, to prohibit the court
from making available or allowing to be copied evidence
that constitutes child pornography and requires the court to
place such evidence under seal at the end of a criminal pro
ceeding. Requires the defendant, the defendant’s attorney,
and any individual the defendant seeks to qualify to provide
expert testimony at trial, in the manner provided by Article
39.15, to be provided access to the evidence that constitutes
child pornography.
g Adds Article 39.15, Code of Criminal Procedure, Discovery
of Evidence That Constitutes Child Pornography, to require
that evidence constituting child pornography remain in the
care, custody, or control of the court or the state and that
the court shall deny any request by a defendant to copy such
evidence provided the state makes it reasonably available
to the defendant.

Privileges
 HB 670: Relating to a qualified privilege of a journalist
not to testify.
Establishes a Qualified Journalist Privilege
g Adds Subchapter C, Chapter 22, Civil Practice and Remedies
Code, Journalist’s Qualified Testimonial Privilege in Civil
Proceedings, to establish that a subpoena cannot compel
a journalist to reveal any information, document or item
obtained or prepared while acting as a journalist or the
source of any such information, document, or item.
g Adds § 22.024, Civil Practice and Remedies Code, Limited
Disclosure Generally, to establish that a court may compel a
journalist to reveal protected information if person seeking
information makes a clear and specific showing of certain
factors.
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g Adds Article 38.11, Code of Criminal Procedure, Journalist’s
Qualified Testimonial Privilege in Criminal Proceedings, to
establish a journalist’s privilege to not be compelled to reveal
information in a criminal proceeding unless the person
seeking information makes a clear and specific showing of
certain factors.

Parole
 HB 221: Relating to delaying parole eligibility for an indi
vidual convicted of certain violent offenses who evades arrest.
Delays Parole Eligibility by 3 Years for Every 12 Months
That Elapsed Between Date of Indictment and Arrest for
Certain Offenses
g Adds §9, Article 42.01, Code of Criminal Procedure, Judg
ment, to require judgment to reflect affirmative findings
regarding delay in arrest on certain offenses.
g Adds Article 42.0198, Code of Criminal Procedure, Finding
Regarding Delay in Arrest of Defendant, to require the judge,
on request of the state’s attorney, to make an affirmative
finding of fact regarding the number of months that elapsed
between the date an arrest warrant was issued following an
indictment for murder, sexual assault, or aggravated sexual
assault and the date the defendant was arrested.
g Amends §508.145, Government Code, Eligibility for Release
on Parole; Computation of Parole Eligibility Date, to provide
that a defendant’s parole eligibility date is delayed by three
years for every 12 months that elapse between arrest warrant
following an indictment for murder, sexual assault, or ag
gravated sexual assault and the date the defendant was ar
rested.
 HB 93: Relating to the restoration of good conduct time
forfeited during a term of imprisonment.
Authorizes TDCJ to Reinstate Suspended Good Conduct
Time
g Adds §498.004, Government Code, Forfeiture and Restora
tion of Good Conduct Time, to allow TDCJ to reinstate good
conduct time that had been suspended for a disciplinary
offense.

Fees and Court Costs
 SB 82: Relating to a fee imposed as a condition of community
supervision for an offense involving family violence and to certain
nonsubstantive revisions involving court fees.
Increases Required Fees Upon Conviction of Certain
Offenses
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g Amends Article 42.12, Code of Criminal Procedure, Com
munity Supervision, to require a judge to order a person
convicted of a family violence offense to pay $100 to a family
violence center.
g Amends §103.021, Government Code, Additional Fees and
Costs in Criminal or Civil Cases, to allow for increases in
certain fees from $10 to $20.
 SB 1224: Relating to a waiver of the fee imposed for certain
expunctions.
Waives Expunction Fees for Acquittals
g Amends Article 102.006, Code of Criminal Procedure, Fees
in Expunction Proceedings, to waive expunction fees that
relate to an arrest for which the person was acquitted of
felony or misdemeanor if petition filed within 30 days.
 HB 666: Relating to certain court costs used to fund drug
court programs.
Increase Costs to $60 on Drug and Alcohol Offenses for
Drug Court Programs
g Amends Article 102.0178, Code of Criminal Procedure, Costs
Attendant to Certain Intoxication and Drug Convictions, to
increase costs on conviction for drug and alcohol offenses
to $60 to help fund drug court programs.

DNA
 SB 727: Relating to the creation of DNA records for the
DNA database system.
Requires Judges to Order DNA Sample Collection for
Defendants Granted Probation for a Felony and Juveniles
Adjudicated of 3g Offenses
g 
Amends Article 102.020, Code of Criminal Procedure,
Costs on Conviction for Offenses Requiring DNA Testing,
to require a person placed on community supervision to
pay $34 if DNA sample required.
g 
Adds §54.0409, Family Code, DNA Sample Required on
Certain Felony Adjudications, to require the court to, on
adjudication of a 3g felony or felony involving a deadly
weapon, collect DNA, as a condition of probation, from
a juvenile.
g Adds Subsection J, §11, Article 42.12, Code of Criminal Pro
cedure, Community Supervision, to require a judge granting
probation to a defendant convicted of a felony to require
defendant to provide a DNA sample.

Sentencing and Sentencing
Enhancements
 HB 348: Relating to the punishment for theft of certain
aluminum, bronze, or copper materials.
Increases Theft to State Jail Felony If Involved Tubing,
Rods, or Water Gate Stems
g Amends §31.03, Penal Code, Theft, to provide that if the theft
involved stolen property less than $20,000, if the property
stolen was insulated or noninsulated tubing, rods, or water
gate stems, punishment is increased to state jail felony.
 HB 221: Relating to delaying parole eligibility for an indi
vidual convicted of certain violent offenses who evades arrest.
Increases Evading Arrest or Detention to State Jail Felony
If Prior Conviction for Evading Arrest or Detention
g Amends §39.04(b), Penal Code Evading Arrest or Detention,
to increase punishment to a state jail felony if the person has
a prior conviction for evading arrest or detention.
 SB 1832: Relating to the eligibility for judge-ordered commu
nity supervision or for release on parole or to mandatory supervision
of a defendant convicted of criminal solicitation of capital murder.
Adds Criminal Solicitation to List of §3g Offenses
g 
Amends §3g, Article 42.12, Code of Criminal Procedure,
Community Supervision, to prohibit defendant convicted
of criminal solicitation from being eligible for court-ordered
community supervision.
g Amends §508.145, Government Code, to make defendant
convicted of criminal solicitation ineligible for parole eligi
bility until he serves one-half of the sentence or 30 calendar
years, whichever is less.
 SB 554: Relating to conduct constituting the offense of dog
fighting and to the criminal and civil consequences of committing
that offense.
Expands Criminal and Civil Liability for Dog Fighting
g Amends §42.10, Penal Code, Dog Fighting, to expand dog
fighting offense to include owning or possessing dog-fighting
equipment with the intent that it be used to train a dog for
dog fighting or in furtherance of it.
g Amends §71.02, Penal Code, Engaging in Organized Crimi
nal Activity, to include dog fighting in engaging in organized
crime statute.
g Amends §59.01, Code of Criminal Procedure, Definitions,
to include property used in the commission of dog fighting
as contraband for civil forfeiture.
 SB 359: Relating to punishment for certain offenses

committed in a disaster area or an evacuated area.
Enhances Certain Crimes to Next Higher Penalty Cate
gory If Committed in Disaster or Evacuated Area
g Adds §12.50, Penal Code, Penalty if Offense Committed in
Disaster Area or Evacuated Area, to authorize enhancement
on certain crimes to the next higher penalty category if com
mitted in an area that was a declared disaster or evacuated
area.
 HB 2066: Relating to enhancing penalties for assaulting
a family member by strangulation or suffocation.
Makes Assault by Strangulation a Third-Degree Felony
g 
Amends §22.01, Penal Code, Assault, to make assault a
third-degree felony if it was committed by impeding the
normal breathing or circulation of the blood by applying
pressure to person’s throat or neck or blocking the person’s
nose or mouth.
 HB 176: Relating to the punishment for the offense of ag
gravated assault.
Enhances Aggravated Assault to First-Degree Felony
If Person Discharges a Firearm Towards a Habitation,
Building, or Vehicle From a Motor Vehicle and Causes
Serious Bodily Injury
g Amends §22.02, Penal Code, Aggravated Assault, to enhance
aggravated assault to a first-degree felony if person is in a
motor vehicle and discharges a firearm at or in the direction
of a habitation, building, or vehicle and causes serious bodily
injury to any person.
 HB 2385: Relating to the punishment for the offense of
prohibited sexual conduct.
Enhances Prohibited Sexual Conduct to Second-Degree
Felony if Person is Actor’s Ancestor by Blood or Adoption
g 
Amends §25.02, Penal Code, Prohibited Sexual Conduct,
to increase prohibited sexual conduct from third to second
degree felony if person is actor’s ancestor by blood or
adoption.
 HB 1466: Relating to the theft of a military grave
marker.
Enhances Theft of a Military Grave Marker to a State Jail
Felony
g 
Amends §31.03, Penal Code, Theft, to make it a state jail
felony to steal a military grave marker
 SB 1163: Relating to the penalties for theft of cattle, horses,
exotic livestock, exotic fowl, sheep, swine, or goats.

July/August 2009

VOICE FOR THE DEFENSE 41

Enhances Theft of Cattle, Horses, Exotic Livestock or
Fowl and 10 or More Head of Sheep, Swine or Goats to
Third Degree Felony
g Amends 31.03, Penal Code, Theft, to make it a third-degree
felony to steal cattle, horses or exotic livestock or fowl, and
ten or more head of sheep, swine, or goats.

g Amends §37.10(c)(2), Penal Code, Tampering with Govern
mental Record, to make it a third-degree felony to tamper
with reports of a medical, chemical, toxicological, ballistic, or
other expert, including a written report of the certification,
inspection, or maintenance record of a device, in connection
with a criminal action.

 HB 1614: Relating to the punishment of the offense of
criminal mischief.
Enhances Criminal Mischief by Impairing, Interrupting,
or Diverting Public Services to a State Jail Felony
g Amends §28.03, Penal Code, Criminal Mischief, to enhance
from a class A misdemeanor to a state jail felony criminal
mischief for interruption of public communications, public
transportation, public gas or power supply, or other public
service or to cause any such public service to be diverted.

 HB 2012: Relating to the criminal consequences of operating
without a valid driver’s license a motor vehicle for which financial
responsibility is not established.
Enhances Driving While License Invalid to Class B Mis
demeanor If Driver Did Not Have Insurance; Class A
Misdemeanor If Driver Did Not Have Insurance and
Caused or Was at Fault in Wreck That Caused Serious
Bodily Injury or Death
g Amends §521.457, Transportation Code, Driving While Li
cense Invalid, to enhance a driving while license invalid to
a class B misdemeanor if prior conviction for driving while
license invalid or if driver did not have insurance. Enhances
driving while license invalid to a class A misdemeanor if
driver did not have insurance and caused or was at fault
in a wreck that caused serious bodily injury or death to
another person.

 HB 1282: Relating to the penalty for theft of a driver’s
license, commercial driver’s license or personal identification cer
tificate.
Enhances Theft of Driver’s License or Personal Identifica
tion Certificate to a Class B Misdemeanor
g Amends §31.03, Penal Code, Theft, to make it a class B mis
demeanor to steal someone’s driver’s license, commercial
driver’s license, or personal identification certificate.
 HB 2328: Relating to the punishment for certain fraud
offenses committed against elderly individuals.
Enhances Forgery and Fraudulent Use or Possession of
Identifying Information to Next Higher Penalty Category
If Victim Is Elderly
g Amends §32.21, Penal Code, Forgery, to enhance forgery to
next higher penalty category if victim is an elderly person
g Amends §32.51, Penal Code, Fraudulent Use or Possession
of Identifying Information, to enhance fraudulent use or
possession of identifying information to the next higher
penalty category if victim is an elderly person.
Enhances Credit/Debit Card Abuse to Third-Degree Fel
ony If Victim Is Elderly
g Amends §32.31(d), Penal Code, Credit Card or Debit Card
Abuse, to enhance credit or debit card abuse to a thirddegree felony if victim is an elderly person.
 HB 1813: Relating to the punishment for tampering with
certain governmental records concerning forensic analyses.
Enhances Tampering With Governmental Record to
Third-Degree Felony If Tampering Is With Reports Relat
ing to a Criminal Action
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Miscellaneous
 SB 927: Relating to tampering with a direct recording elec
tronic voting machine.
Gives Attorney General Concurrent Jurisdiction for Tam
pering with Voting Machine Prosecutions
g 
Amends §33.05, Penal Code, Tampering With Direct Re
cording Electronic Voting Machine, to give the attorney
general concurrent jurisdiction to investigate or prosecute
the offense of tampering with direct recording electronic
voting machine.
 HB 608: Relating to posttrial psychological counseling for
jurors in a criminal trial or juvenile adjudication hearing involving
graphic evidence or testimony.
Authorizes Ten Hours of Counseling to Jurors in Crimi
nal and Juvenile Cases
g Amends Article 56.04(f), Code of Criminal Procedure, Vic
tim Assistance Coordinator; Crime Victim Liaison, to allow
commissioners court to approve a program offering ten
hours of counseling for a juror in a criminal case.
g Amends §57.003, Family Code, Duty of Juvenile Board, to
allow the juvenile board to approve a program offering ten
hours of counseling in a juvenile case.

 HB 2062: Relating to the distribution of proceeds from the
sale of forfeited property in a criminal case.
Enables TSCRA to Share in Proceeds of Forfeited Assets
g 
Amends Article 59.06, Code of Criminal Procedure, Dis
position of Forfeited Property, to allow the special rangers
of the Texas and Southwestern Cattle Raisers Association
(TSCRA) to share in the sale proceeds of the stolen assets
they seized.
 HB 2932: Relating to including in the law enforcement in
formation system information indicating that criminal defendants
have committed certain additional offenses.
Creates a DNA Database for Offenses Suspected to Have
Been Committed by Criminal Defendants Via DNA
g Adds Subchapter D-1, Chapter 411, Government Code, Cen
tral Index of Certain Additional Offenses Suspected to Have
Been Committed by Criminal Defendants.
g Adds §411.0602, Government Code, Establishment of Cen
tral Index; Entry of Information, to require DPS to establish
a central index to collect and disseminate information re
garding additional offenses that DNA results indicate may
have been committed by a defendant who has been arrested
for or charged with any felony or misdemeanor offense
(other than a class C misdemeanor), regardless of whether
the defendant has been or will be arrested or charged with
that offense.
 HB 1659: Relating to creating an exception to the offense
of unlawful installation of a tracking device.
Clarifies That Unlawful Installation of Tracking Device
Offense Does Not Apply to a Peace Officer
g Amends §16.06, Penal Code, Unlawful Installation of Track
ing Device, to state that the unlawful installation of tracking
device offense does not apply to a peace officer if installation
was in the course of a criminal investigation or pursuant
to court order.
 HB 549: Relating to an affirmative defense to prosecution
for certain sex offenses.
Changes That Spouse Be Affirmative Defense Rather
Than an Element of Offense That Actor Was Not Spouse
in Certain Sex Offenses
g 
Amends §21.11, Penal Code, Indecency With a Child, to
make it an affirmative defense that the actor was the spouse
of the child (rather than an element of the offense that actor
was not the spouse of the child).
g Amends §22.011(c)(1), Penal Code, Sexual Assault, to define
“child” as a person younger than 17 years of age (and to

strike “who is not the spouse of the actor”).
g Amends §22.011(e), Penal Code, Sexual Assault, to include
as an affirmative defense that the actor was the spouse of
the child at the time of the offense.
g Amends §39.04, Penal Code, Violations of the Civil Rights of
Persons in Custody; Improper Sexual Activity With Person
in Custody, to make it an affirmative defense that the actor
was the spouse of the individual at the time of the offense
(rather than an element of the offense that the actor was not
the spouse of the individual at the time of the offense).
 SB 828: Relating to a determination of value for purposes
of punishment of the offense of abuse of official capacity.
Allows Value to be Aggregated in Abuse of Official Capac
ity Offenses
g Amends §39.02, Penal Code, Abuse of Official Capacity, to
enable the aggregation of the value involved to affect the
punishment of an offense of abuse of official capacity when
government property, services, personnel, or anything of
value belonging to the government is used in conduct that
constitutes the offense.
 HB 2664: Relating to creating a defense to prosecution for
the offense of unlawful carrying of a handgun by a license holder
on the premises of certain businesses.
Provides Defense to Unlawful Carrying of Handgun
by License Holder Offense If Business Fails to Provide
Notice
g Amends §46.035, Penal Code, Unlawful Carrying of Handgun
by License Holder, to provide a defense to prosecution for
a concealed handgun licensee who violates the prohibition
on carrying a concealed handgun into an establishment that
derives 51 percent or more of its income from the sale of
alcoholic beverages if that establishment has failed to post
the statutorily required notice.
 SB 1188: Relating to the interstate purchase of certain fire
arms.
Authorizes Texas Residents to Purchase Firearms in Other
States
g Amends §46.07, Penal Code, Interstate Purchase, to autho
rize a Texas resident, if not otherwise precluded by law, to
purchase firearms, ammunition, reloading components,
or firearm accessories in another state, rather than in con
tiguous states.
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New
Approaches
to Jury
Selection
and Voir
Dire

I

Karen Steele & Inese Neiders

t’s no longer news that voir dire should incorporate the story of our clients
and the story of their defense. Nor should it be news that we should avoid becoming
complacent or set in our ways when it comes to jury selection and voir dire. Let’s face it—
we don’t live in the same world we did even five or ten years ago. As Bob Dylan put it, “The
times, they are a-changin’.” What do these changin’ times have to do with jury selection
and voir dire? The times reflect what’s going on in our communities and so must our juries
reflect those times.
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We have what we consider to be a good jury questionnaire
from our collaboration a few years ago. Does that mean we can
use it today? Perhaps, but not without first considering and
evaluating each question for cohesiveness with our case and
today’s thinking.
Our prior collaboration was in a death penalty case, so by
way of example, we’ll discuss a few changes that have happened
in that area—the changes that translate easily into other areas
of criminal defense.
Ten years ago, a debate on the death penalty might have fo
cused more on its deterrent effect (or lack thereof) or morality.
Today we see more discussion and debate on cost-effectiveness.
In state after state there are legislative proposals to abolish the
death penalty for no other reason than to save money. New
Mexico repealed the death penalty on March 18, 2009.1 States
like Colorado, Kansas, Maryland, Montana, New Hampshire,
Virginia, and Washington report consideration of legislation to
get rid of the death penalty because of its expense. Colorado’s
proposal would move funds formerly dedicated to death penalty
prosecution to solving cold cases. This move combines costconsciousness with respect for crime victims. Even in states
with no pending death penalty legislation there’s an increase
in public debate—just check out your local opinion pages or
today’s equivalent, the local blogs. Tough economic times cause
reevaluations of all sorts, including reevaluations of public
spending. Rest assured that prospective jurors will have made
similar reevaluations. It’s up to you to take advantage of that
new thinking.
How can you utilize the new thinking in both your voir
dire of the prospective jurors as well as in your overall case? In
one recent capital case we’re aware of, Alabama attorney Larry
Morgan asked a prospective juror about her understanding of
“life without parole.” That exchange led directly into a discussion
of the cost inefficiency of the death penalty. Attorney Morgan let
that juror talk and talk and talk until she got to the point where
she voiced the opinion that it did not make sense to pursue a
sentencing option when it would cost up to three times the cost 2
of a true life sentence. Finally, the prosecutor woke up with an
objection. In a matter of minutes all that information and that
juror’s final conclusion were in that Alabama courtroom for all
to think about and for the defense attorneys to use in weaving
the fabric of their case.3
Who is going to be able to sit on your jury during these
difficult economic times? Will they be able to forgo their wages
or salary for the time your case will take? 4 Will they be willing
to impose upon their bosses during these times when jobs are
scarce and highly valued? Special attention needs to be given
these areas during voir dire. Make sure your jurors won’t have
the extra stress of worrying whether their job will still be there

after your case, or whether they’ll still have a roof over their
heads and food on the table.
Then there’s the matter of innocence. During the past
few years scores of those formerly convicted have been set
free because they were later proven innocent. Laws have been
passed across the country allowing for DNA testing and the
like. Recently in Tennessee there was news that the DNA of Paul
House, a man who spent more than two decades on death row,
does not match the DNA found under the fingernails of his
supposed victim. Americans do not favor exacting the ultimate,
permanent punishment when there is a chance of innocence.
“The exonerated” (those formerly under sentence of death and
subsequently shown to be innocent) speak to this. Currently
litigated cases like that of Troy Davis in Georgia speak to this.
Transformations like that of Rev. Carroll Pickett of Texas speak
to this. What was once theory is now evidence-based experience.
People have become aware of these cases and situations and trans
formations. They are now primed and sensitized to innocence
and residual doubt, strengthened by the testimony of honest
and reliable witness testimony and scientific testing.
Conventional wisdom about victims has changed as well.
It used to be taken for granted that “victims” (however defined)
were wholly aligned with the prosecution. Now we’ve learned
that victims, given the opportunity, often have a different voice
from that of the prosecution, if only given the chance. Through
the dedication and persistence of some of our own as well as
some of their own, a death sentence is no longer understood to
be the only way victims can have some semblance of “closure.”
In fact, we see an increasing number of victims who no longer
want to relive the events of the crime time and again, and instead
would choose a quiet resolution short of death. What issues are
important to the victims in your case? Chances are they will also
be important to the folks on your jury.
And what about the case- and client-specific evidence that
you’ll present to your jurors and will want to explore with them
during voir dire? Notions of mitigating evidence have changed
dramatically, from both legal and social science perspectives.
One need only consider the flow from Lockett through Penry
and Wiggins and beyond to realize that mitigation practice is
a radically different creature than it was just a few short years
ago. Content and packaging—how you tell your client’s story,
and how consistently you do it—remains fundamental. Another
component is what your “average” jurors will be receptive to,
what they will want to know, what they will forgive not knowing.
How to determine these issues? Studies, such as those conducted
by the Capital Jury Project or a number of other scientists, are
invaluable in learning how juries work and what’s important
to them. And, perhaps too obviously, the local media and blogs
are invaluable in finding out what’s stirring up the pot in your
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community and what’s settling to the bottom. Again, the times
(and attitudes) are a-changin’.
We’ve talked about changing times and the need to adjust
plans for voir dire and jury selection for both the case and the
times. That doesn’t mean we can forget the perennials: bias, race,
gender, sexual orientation, and age. These attitudes are changing
also, as are methods for measuring them more accurately.
Methods and techniques for jury selection have also im
proved. We’ve discussed questionnaires and voir dire, but other
methods are available, one of the more popular being the mock
jury. This works particularly well if the judge is reluctant to use
questionnaires or is inclined to eviscerate the questionnaire. If
funding is available, a survey can also be a source of important
information.
As we pointed out, the situation today regarding jury se
lection has changed considerably in recent years, and these
changes can be advantageous for our clients—but only if we’re
aware of the new developments and modify our approaches
accordingly.
Notes
1. Although a good portion of the legislative debate on the death penalty
repeal bill centered on cost-consciousness, Governor Richardson’s signing

statement focused on the permanency of death as punishment. He noted that
“the system to impose this ultimate penalty must be perfect and can never be
wrong. But the reality is the system is not perfect - far from it.” Remarks of
Gov. Richardson, 3/18/2009, and found at: http://www.governor.state.nm.us/
press/2009/march/031809_02.pdf . The bill Richardson signed replaces the death
penalty with the sentencing option of life without the possibility of parole.
2. Attorney Morgan used data from the recent Maryland Commission that
calculated the cost of a death sentence to be three times that of a true life
sentence.
3. The lawyers, Larry Morgan and Alan Mann, have negotiated a life without
parole sentence with the prosecutor and the judge in Alabama v. Jamal Woods.
Jamal Woods killed two men and injured two others in a TGI Friday’s restaurant
in Madison County, Alabama. The authors thank attorneys Morgan and Mann
for their contribution to this article, as well as mitigator Cyrus Johnston whose
dedication is an inspiration.
4. Excluding or excusing jurors of lower economic status may very well result
in a jury lacking minority representation. The Sixth Circuit’s grant of habeas
relief in Smith v. Berghuis, 543 F2d 326 (6th Cir. 2008) is a case in point. Nonstatutory excusals, such as childcare or transportation issues, disproportionately
impacted African-American communities. 543 F2d at 333, 340.

Karen Steele is a criminal defense lawyer practicing in Oregon.
She can be contacted at (503)508-4668 or kasteele@karenasteele
.com. Inese Neiders is a jury consultant based in Ohio but
practicing throughout the United States. She can be reached at
(614)263-7558 or jury.neiders@core.com.
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A judge is a law student who marks his own
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—H. L. Mencken
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Questions? Call 512-646-2733

Significant Decisions Report
Please do not rely solely on the summaries set forth below. The reader is advised to read the
full text of each opinion in addition to the brief synopses provided.
The Significant Decisions Report is published in Voice for the Defense thanks to a state
grant from the Judicial and Courts Personnel Training Fund, administered by the Texas Court of
Criminal Appeals.

Supreme Court
Flores-Figueroa v. United States, __U.S.__, 129 S. Ct. 1886, 173 L. Ed. 2d 853 (2009) (9–0)
Flores-Figueroa, an illegal alien, was convicted of aggravated identify theft for providing the alien
registration number and social security number of other individuals to his employer and sentenced
to 24 months in prison. Held: 18 U.S.C. §1028(a)(1) does require the government to show that the
person knew the identification belonged to another person. The relevant portion of the statute ap‑
plies when a person “knowingly transfers, possesses, or uses, without lawful authority, a means of
identity of another person.” The word “knowingly” does modify “identity of another person.” This is
the ordinary and natural reading of English grammar, and a normal court interpretation of a criminal
statute. Prior case history also supports a finding that the intent element modifies the latter portion
of the phrase. Although Congressional intent is inconclusive and it will be difficult in the future for
the government to prove the requisite knowledge element, this is not enough to overcome the plain
meaning interpretation. Judgment is reversed and case is remanded.

Cynthia Hampton

Tim Crooks

***Important Decision—long-standing precedent Michigan v. Jackson is overruled—no
more bright-line rule for stopping cops’ interrogation***
Montejo v. Louisiana, __U.S.__, 129 S. Ct. 2079, 173 L. Ed. 2d 955 (2009) Affirmed (5–4)
After being arrested in 2002 for robbery and murder, Montejo was interrogated and eventually
admitted that he killed the victim in the course of trying to rob him. He was given a preliminary
hearing and appointed an attorney. Defendant later wrote a letter to the victim’s wife apologizing for
killing her husband and was later convicted. The state court upheld the conviction, holding the right
to counsel is only invoked when the party actually and affirmatively asserts the right to counsel. Held:
A criminal defendant does not assert his right to counsel by standing silent during a preliminary
hearing even where the court appoints counsel for him. There is no justification for the courts to
presume that after being appointed counsel any future waiver of 6th Amendment rights would be
involuntary. The police should not be prohibited from asking a defendant to talk when the party has
not affirmatively asserted his right to counsel, even where counsel has been appointed to him. Michi
gan v. Jackson is expressly overruled, and case is remanded to determine whether the defendant made
a clear assertion of his right to counsel warranting the suppression of the apology letter he wrote to
the widow of the victim.
Abuelhawa v. United States, __U.S.__, 129 S. Ct. 2102, 173 L. Ed. 2d 982 (2009) Reversed
(9–0)
A wiretap of Mohammed Said’s telephone recorded Abeulhawa (defendant) arranging to purchase
cocaine in two separate transactions. Defendant was charged with six felonies on the theory that each
phone conversation equated to facilitating felony distribution. A jury convicted defendant on all six
counts of facilitation of felony distribution after he was wiretapped and recorded arranging to purchase
cocaine. Fourth Circuit affirmed after holding that defendant’s telephone conversations fell within the
ordinary meaning of facilitation. Held: Using a telephone to make a misdemeanor drug purchase does
not facilitate felony drug distribution. Words within statutes are not to be read as isolated phrases,
but rather, statutes are to be read as a whole. Therefore, the individual meaning of a word may or may
not extend to the outer limits of its definition, and it may be framed by the language of the statute.

Where there are already defined roles such as buyer and seller,
it would not be logical to extend the meaning of “facilitate” to
a buyer’s attempt to buy. Finally, because the purchase side of
this transaction is treated more leniently, treating the purchaser
as a facilitator would fundamentally alter the penalty adopted
by the legislature.

Fifth Circuit
Blanton v. Quarterman, 543 F.3d 230 (5th Cir. 2008)
Death-sentenced Texas capital murder defendant was not
entitled to federal habeas relief on his claims that (1) trial counsel
was ineffective in his investigation and presentation of mitigation
evidence, (2) trial counsel was ineffective for failing to properly
preserve defendant’s claim of racial discriminatory prosecutorial
use of a jury shuffle, and (3) appellate counsel was ineffective
for failing to raise the jury shuffle claim and was ineffective in
her presentation of defendant’s claim, under Batson v. Kentucky,
476 U.S. 79 (1986), that the prosecution’s peremptory strike of a
particular veniremember was impermissibly based on her race;
the state courts did not unreasonably apply clearly established
Supreme Court law in rejecting these claims as not constitut‑
ing deficient performance under the circumstances or as not
prejudicing defendant (or both).
United States v. Cardenas-Cardenas, 543 F.3d 731 (5th
Cir. 2008)
Holding that nothing in James v. United States, 127 S. Ct.
1586 (2007), overruled its prior precedent on the subject, Fifth
Circuit adhered to that precedent and held that defendant’s
conviction for burglary of a habitation under Tex. Penal Code
§30.02(a)(1) was “burglary of a dwelling” as contemplated by
USSG §2L1.2 and hence was a “crime of violence” warranting a
sixteen-level enhancement under USSG §2L1.2(b)(1)(A)(ii).
United States v. Sandoval-Ruiz, 543 F.3d 733 (5th Cir.
2008)
Defendant’s prior conviction for delivery of marijuana, in
violation of the Illinois Cannabis Control Act (720 Ill. Comp.
Stat. §550/5(g) (West 1999)) qualified as a “drug trafficking
offense” warranting a sixteen-level enhancement under USSG
§2L1.2(b)(1)(A)(i); the Fifth Circuit rejected defendant’s con‑
tention that Illinois accountability law encompassed a broader
range of conduct than that contemplated by USSG §2L1.2.
United States v. Campbell, 544 F.3d 577 (5th Cir. 2008)
Second trial on firearms charge, after district court declared
a mistrial in the first trial over defendant’s objection, did not
violate the Double Jeopardy Clause of the Fifth Amendment; the
district court did not clearly err in concluding that one of the
jurors was unable to participate in the jury deliberative process
(and likely had not completely understood the trial testimony)
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due to his limitations in speaking and comprehending English;
nor did the district court abuse its discretion in refusing to
provide an interpreter for the jury deliberations, as this would
have done nothing to address the concern that the juror had not
understood the trial testimony; nor did the district court abuse
its discretion in electing to declare a mistrial rather than to pro‑
ceed with only eleven jurors over defendant’s objection; for these
reasons, the district court properly determined that a “manifest
necessity” required it to declare a mistrial in defendant’s first
trial, and accordingly, there was no double jeopardy violation
in defendant’s second trial and subsequent conviction.
United States v. Constante, 544 F.3d 584 (5th Cir. 2008)
District court reversibly erred in characterizing defendant’s
prior Texas convictions for burglary of a habitation under Tex.
Penal Code §30.02(a)(3) as convictions for the enumerated
“violent felony” of “burglary” for purposes of sentence enhance‑
ment under the Armed Career Criminal Act, 18 U.S.C. §924(e);
under the reasoning of United States v. Herrera-Montes, 490
F.3d 390, 391–92 (5th Cir. 2007), the defendant’s convictions
under §30.02(a)(3) did not meet the “generic, contemporary”
definition of “burglary” set out in Taylor v. United States, 495
U.S. 575 (1990), because, as with the Tennessee statute at is‑
sue in Herrera-Montes, §30.02(a)(3) does not require intent to
commit a crime at the time of the unlawful entry; accordingly,
the Fifth Circuit vacated defendant’s sentence and remanded
for resentencing.
United States v. Hope, 545 F.3d 293 (5th Cir. 2008)
Even on plain-error review, defendant’s separate convictions
and sentences under 18 U.S.C. §922(g)(1), for possession of the
same gun when arrested and on the previous day in a robbery,
were, absent evidence that the possession was interrupted, mul‑
tiplicative and violated the Double Jeopardy Clause; the fact that
the same firearm was possessed both on the day of arrest and on
the previous day raised an inference of continuous possession;
because defendant received a sentence of 135 months’ impris‑
onment, in excess of the statutory maximum of 120 months’
imprisonment available for one offense, his substantial rights
were affected; finding that the error also seriously affected the
fairness of the judicial proceeding, the Fifth Circuit exercised
its discretion to vacate the conviction and sentence on one of
the counts of firearm possession and to remand the case for
resentencing on the remaining count.
Taylor v. Cain, 545 F.3d 327 (5th Cir. 2008)
District court did not err in granting federal habeas relief
to Louisiana state defendant convicted of second-degree murder
and sentenced to life without parole; the Confrontation Clause
claim on which federal habeas relief was granted was fairly pre‑
sented to the state courts, and hence was exhausted for purpose
of federal habeas review; although defendant did not, in the state
courts, label his claim as a federal constitutional one, his brief

on state direct appeal made the types of arguments that sup‑
port a Confrontation Clause claim and cited authority directly
connecting the error in allowing such hearsay testimony to an
accused’s federal Confrontation Clause rights; moreover, the
state court, in disposing of this claim, cited a case that interpreted
a similar hearsay challenge as raising a federal Confrontation
Clause claim; on the merits, the state courts’ conclusion—that
a police officer’s hearsay testimony about information received
from an unidentified eyewitness did not violate defendant’s
rights—was an unreasonable application of the Supreme Court’s
Confrontation Clause jurisprudence even before Crawford v.
Washington, 541 U.S. 36 (2004) (which did not apply because it
was decided after defendant’s conviction became final on direct
appeal); finally, the district court did not err in concluding that
the error had a substantial and injurious effect on the verdict,
in light of the prosecution’s dependence on a single witness’
less-than-certain identification of defendant, combined with
the use of tainted hearsay evidence both in testimony and in
closing argument asserting that defendant was the perpetrator;
the state court’s conclusion to the contrary was both contrary
to, and an unreasonable application of, clear established United
States Supreme Court law; accordingly, the Fifth Circuit affirmed
the district court’s grant of federal habeas relief.
United States v. Sanchez Guerrero, 546 F.3d 328 (5th
Cir. 2008)
After Wheat v. United States, 486 U.S. 153 (1988), a district
court’s disqualification of a defense attorney based on a con‑
flict of interest is reviewed for abuse of discretion (disavowing
contrary standard of review—“simple error”—found in United
States v. Snyder, 707 F.2d 139, 144 (5th Cir. 1983), as superseded
by Wheat); here, the district court did not abuse its discretion in
disqualifying defendant’s attorney; the attorney was attempting
to represent both defendant and his brother, who were both in
leadership positions in a criminal enterprise spanning two de‑
cades; attorney was also attempting to represent a witness who
was testifying against defendant in exchange for a reduction
in his sentence; the district court was not required to defer to
defendant’s waiver of any conflict of interest; to the extent that
United States v. Garcia, 517 F.2d 272 (5th Cir. 1975), permitted
an absolute waiver of any conflicts of interest, it is no longer
good law in light of the Supreme Court’s subsequent decision
in Wheat.
United States v. Gomez-Gomez, 547 F.3d 242 (5th Cir.
2008) (en banc)
Panel had originally held, see United States v. Gomez-Gomez,
493 F.3d 562 (5th Cir. 2007), that the district court had reversibly
erred in enhancing defendant’s sentence by 16 levels under USSG
§2L1.2(b)(1)(A)(ii) because, under the reasoning of United
States v. Sarmiento-Funes, 374 F.3d 336 (5th Cir. 2004), defen‑
dant’s 1991 prior conviction for “forcible rape” under Cal. Penal
Code §261 (1990) was not a “crime of violence,” either under the

“has as an element” prong or as a “forcible sex offense.” However,
on rehearing en banc, the Fifth Circuit affirmed the district
court’s application of the “crime of violence” enhancement;
the Court held that sex offenses committed using constructive force that would cause a reasonable person to succumb
qualify as “forcible sex offenses,” and therefore “crimes of
violence,” under USSG §2L1.2; such offenses, by definition,
involve victims who have not consented in fact, even if the
victim has putatively consented/assented. (Court noted, but
did not rely upon, the then-pending proposed amendment to
the definition of “forcible sex offense” in this Guideline, which
included offenses “where consent to the conduct is not given
or is not legally valid, such as where the consent to the conduct is involuntary, incompetent, or coerced.” USSG §2L1.2,
comment. (n.1(b)(iii)) (Nov. 1, 2008).)
Goodrum v. Quarterman, 547 F.3d 249 (5th Cir. 2008)
Texas state courts did not unreasonably apply clearly estab‑
lished Supreme Court law in denying Texas aggravated sexual
assault defendant’s federal constitutional speedy trial claim,
because the state courts did not unreasonably weigh and balance
the four relevant factors under Barker v. Wingo, 407 U.S. 152
(1972); the state courts reasonably weighed the 2½-year delay
in defendant’s favor; the state court also reasonably weighed
against the State (albeit not heavily so) the reasons for the delay
(for which no explanation appeared in the record); the state
courts’ failure to weigh defendant’s persistent invocation of his
speedy trial right strongly in his favor was, however, contrary
to clearly established federal law; there were also some errors in
how the state courts assessed some aspects of the fourth Barker
factor (prejudice)—particularly, the anxiety and concern over
the pending charge and worsened conditions of confinement
defendant asserted; nevertheless, the Fifth Circuit held, its dis‑
agreement with some of the state courts’ preliminary conclusions
did not provide grounds for reversal so long as the ultimate
decision was objectively reasonable, which, the Fifth Circuit
held, it was; accordingly, the Fifth Circuit affirmed the district
court’s denial of federal habeas relief.
United States v. Garcia-Ruiz, 546 F.3d 716 (5th Cir.
2008)
Fifth Circuit declined to reach the merits of defendant’s
suppression-of-evidence claim because even if the district court
erred in its suppression ruling, the error was rendered harmless
by the fact that in connection with a bench trial on the charge of
conviction, defendant stipulated to facts that easily established
his conviction beyond a reasonable doubt; in other words, to
establish defendant’s guilt, the government no longer needed
the evidence he claimed should have been suppressed; unlike in
United States v. Mendoza, 491 F.2d 534 (5th Cir. 1974) (where
the Fifth Circuit did examine the merits of a suppression issue
notwithstanding the defendants’ stipulation to all the essential
elements necessary for their conviction), here defendant did
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not, when he stipulated to the facts, expressly reserve his right
to appeal from the order denying his motion to suppress.
United States v. Woods, 547 F.3d 515 (5th Cir. 2008)
District court abused its discretion in imposing a discretion‑
ary condition of defendant’s supervised release forbidding her
from residing with any person to whom she was not ceremoni‑
ally married or related by blood; the condition ran afoul of the
standards set out in 18 U.S.C. §3583(d) because the condition
was overbroad and involved a greater deprivation of liberty
than was reasonably necessary to achieve the purposes of su
pervised release; accordingly, while affirming the remainder of
defendant’s sentence, the Fifth Circuit vacated this supervised
release condition and remanded the case to the district court
to allow it (if it chose) an opportunity to fashion an alternative
supervised release condition not inconsistent with the Fifth
Circuit’s opinion.
Santos-Sanchez v. United States, 548 F.3d 327 (5th Cir.
2008)
(1) District court did not err in vacating magistrate judge’s
order granting writ of coram nobis with respect to misdemeanor
plea/conviction over which the magistrate judge had presided;
the magistrate judge’s statutory authority to conduct misde‑
meanor trials and to sentence for petty offenses did not encom‑
pass the authority to hear a subsequent petition for a writ of
coram nobis; nor did the magistrate judge possess jurisdiction
under 28 U.S.C. §636(c)(1), because there was no indication in
the record that the district court had ever referred or specially
designated the petition to the magistrate judge, and in fact, the
district court noted that it had not done so.
(2) District court did not err in denying misdemeanor de‑
fendant’s petition for a writ of coram nobis based upon inef‑
fective assistance of counsel; the defense attorneys representing
defendant in connection with his prior plea did not affirma‑
tively misrepresent the possibility or likelihood that deportation
would, or would not, result from his guilty plea; furthermore,
under Fifth Circuit precedent, see United States v. Banda, 1 F.3d
354 (5th Cir. 1993), an attorney does not provide deficient per‑
formance by failing to warn a defendant about collateral conse‑
quences of a guilty plea, like possible deportation; that holding
was not impugned by subsequent changes in immigration law
increasing the likelihood of deportation for certain criminal
convictions. NOTE: This question will be considered by the
United States Supreme Court in the coming Term, in Padilla
v. Kentucky, cert. granted, __U.S.__, 2009 WL 425077 (Feb. 23,
2009) (No. 08-651), granting cert. to Commonwealth v. Padilla,
253 S.W.3d 482 (Ky. 2008).
(3) Neither due process nor Federal Rule of Criminal Pro‑
cedure 11 requires the court taking a guilty plea to advise the
defendant of the collateral consequences of a guilty plea, like
possible deportation based on the resulting conviction; this
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holding was not impugned by subsequent changes in immigra‑
tion law increasing the likelihood of deportation for certain
criminal convictions; accordingly, the magistrate judge’s failure
to warn defendant of the possible immigration consequences
of his guilty plea did not render that plea involuntary.
United States v. Orji-Nwosu, 549 F.3d 1005 (5th Cir.
2008)
In prosecution for possession of more than five kilograms
of cocaine with intent to distribute, district court did not abuse
its discretion in giving a “deliberate ignorance” instruction; the
evidence established that defendant was subjectively aware of a
high probability of illegal conduct; moreover, defendant’s own
trial testimony documented a purposeful contrivance to avoid
learning of the illegal conduct; in any case, any error in giving
a “deliberate ignorance” instruction is harmless where there
is substantial evidence of actual knowledge; the evidence of
defendant’s actual knowledge of the cocaine was substantial
enough to render harmless any error in giving the “deliberate
ignorance” instruction.
United States v. Daughenbaugh, 549 F.3d 1010 (5th Cir.
2008)
Defendant’s unconditional guilty plea to an information
waived his claim that he did not knowingly and voluntarily
waive his right to a grand jury indictment; any defect in the use
of an information instead of an indictment is, like most defects
in indictments, see United States v. Cotton, 535 U.S. 625, 630–31
(2002), not jurisdictional; therefore, the alleged error was subject
to the usual rule that a voluntary and unconditional guilty plea
waives all nonjurisdictional defects in the prior proceedings.
United States v. Goss, 549 F.3d 1013 (5th Cir. 2008)
In computing the Guideline loss amount in mortgagelending fraud case, district court reversibly erred in refusing
to credit the fair market value of the collateral for each of the
home-mortgage loans involved in the scheme against the loss to
the victim; although there are situations (including some in the
Fifth Circuit’s jurisprudence, see, e.g., United States v. Morrow,
177 F.3d 272 (5th Cir. 1999)) where the deduction of collateral
may not provide the fairest loss assessment, that was not the case
here; particularly, the Fifth Circuit could not conclude, especially
given the real, immovable nature of the collateral securing the
loans, that defendant was so consciously indifferent or reckless
about the repayment of the loans so as to impute to him the in
tention that the lenders should not recoup their loans, whether
by payment by the borrowers or through recovering the collateral
in the event of default; stressing the fact-intensive, loan-by-loan
nature of the Guideline loss inquiry, the Fifth Circuit found that
in this case, the district court had erred in refusing to credit the
value of collateral (except in the case of defendant’s own home
loan); accordingly, the Fifth Circuit remanded for the district

court to recalculate loss, with a credit for fair market value of
the collateral at the time of the initial sentencing (a measure
which, the Court indicated, was appropriate for this case, but
not a blanket rule for all future cases).

Court of Criminal Appeals
PDR Opinions
Appellant’s PDRs

Ex parte Watson, __S.W.3d__ (Tex.Crim.App. No. 029408, 5/6/09); Affirmed
Appellant failed to yield at an intersection and struck an
oncoming motorcycle. He was arrested for intoxication assault
and given a traffic citation for failure to yield right-of-way. He
pleaded no contest to the failure-to-yield charge in a justice of
the peace court. He complied with the terms of the plea, and
the court dismissed the failure-to-yield charge. About two years
later, he was indicted for intoxication assault. He filed a writ of
habeas corpus claiming his prosecution for intoxication assault
was barred by double jeopardy. COA, applying the Blockburger
rule and the lesser-included-offense analysis adopted in Hall v.
State, 225 S.W.3d 524 (Tex. Crim. App. 2007), found that the
offenses of intoxication assault and failure to yield right-of-way
are not the same. Appellant argued to the CCA that “Blockburger
is used to test whether an offense is included within another
offense under the federal Double Jeopardy Clause,” but “in state
cases, the question of whether an offense is a lesser-included
offense is determined by state law.” Thus, he argues that COA
should have applied the Hall lesser-included-offense analysis,
which would have shown that failure to yield right-of-way is a
lesser-included offense of intoxication assault because all the
elements of failure to yield right-of-way “are set out in the in‑
dictment or can be deduced from the facts and allegations in
the indictment filed in this case” for intoxication assault. The
problem with appellant’s reasoning is that he misapplies the
language in Hall by emphasizing the evidence to be produced
at trial. Under Hall, the court does not get to such evidence
until and unless the alleged lesser offense meets the require‑
ments of the first step of the lesser-included-offense analysis.
Failure to yield right-of-way fails to qualify as a lesser offense
of intoxication assault under the first step of the Hall analysis.
Therefore, failure to yield right-of-way is not a lesser-included
offense of intoxication assault, and appellant’s prosecution for
intoxication assault is not barred.
Esparza v. State, __S.W.3d__ (Tex.Crim.App. No. 161607, 5/13/09) Reversed/Remanded
Appellant was convicted of aggravated sexual assault. He
filed a pro se motion for post-conviction DNA testing under
Chapter 64 of the Texas Code of Criminal Procedure. At the

hospital after the assault, the victim completed a rape examina‑
tion, which included biological specimens. The findings of this
examination were not admitted at trial. CCA concludes that
Appellant has shown a reasonable probability that he would not
have been convicted if exculpatory results had been obtained
through DNA testing. The fact that the victim had a sexual en‑
counter one or two days prior to the assault does not preclude
Appellant from establishing that by a preponderance of the
evidence, he would not have been convicted if DNA testing
yielded exculpatory results. Further, consistent with Blacklock
v. State, 235 S.W.3d 231 (Tex. Crim. App. 2007), overwhelming
eyewitness identification and strong circumstantial evidence
supporting guilt is inconsequential when assessing whether a
convicted person has sufficiently alleged that exculpatory DNA
evidence would prove his innocence under Article 64.03(a)(2)
(A).

Court of Appeals
COA summaries are by Chris Cheatham of Cheatham &
Flach, PLLC, Dallas, Texas.
Paulea v. State, 2009 WL 529604 (Tex.App.—Houston
[14th Dist.] 2/102/09)
No probable cause existed, despite officer’s testimony that
“he observed [D’s] unattended vehicle stopped in a moving
traffic lane of a two-way, two-lane roadway,” because “[t]he of‑
ficer’s meager testimony provided no evidence that any normal
or reasonable movement of traffic, if any, was obstructed or
otherwise impeded.” No evidence presented at the suppression
hearing supports a conclusion that appellant’s vehicle was in
violation of section 42.03 of the Penal Code, especially in light
of the officer’s uncontroverted testimony that he could “easily”
pass appellant’s car.
Hubert v. State, 2009 WL 479052 (Tex.App.—Corpus
Christi 2/26/09)
Officer’s search of D’s bedroom occurred without consent,
even though the owner of the house granted officer’s request to
search, because the bedroom door was closed, the owner slept in
a separate bedroom, and D was sitting in a patrol car outside the
house (so, the officer could have simply asked for D’s consent).
Thus, the owner had neither “actual authority” nor “apparent
authority” to consent to search of the bedroom. “In this case, the
officers encountered a closed bedroom door, heard [owner] say
that he did not sleep in [D’s] bedroom, and witnessed [owner]
open the bedroom door. [A] reasonable person in the officer’s
place would have inquired further.”
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Baker v. State, 2009 WL 441777 (Tex.App.—Houston
[14th Dist.] 2/24/09)
Five years’ incarceration as punishment for the state jail
felony deemed void and illegal because it was outside the statu‑
tory range for state jail felonies; also the trial court was without
authority to correct the error by simply inserting an appropriate
sentence in the judgment
Jones v. State, 2009 WL 279813 (Tex.App.—Fort Worth
2/05/09)
“[T]he gravamen, or allowable unit of prosecution, for the
offense of making a false statement to obtain property or credit is
the property or credit sought or obtained pursuant to the false or
misleading statement or statements. We further hold that, here,
each false statement in each case is an alternative manner and
means of trying to obtain the single mortgage loan involved in
each case. Therefore each indictment will support only a single
conviction.”
Oursbourn v. State, 2009 WL 349838 (Tex.App.—Hous
ton [1st Dist.] 2/12/09)
Court’s failure to give “general” voluntariness instruction,
where evidence raised issue of voluntariness of D’s videotaped
confession, amounted to egregious harm. Absence of a section
6 voluntariness instruction may have communicated to the
jury that it had no reason to question the voluntariness of the
confession. At a minimum, the lack of an instruction made it
much less likely that the jury even considered or deliberated
about the voluntariness of the confession; an issue, under the
law, it should have considered. . . . Assuming it considered the
voluntariness issue, the jury was without guidance regarding
how to evaluate appellant’s statement. The jury was unaware
that it had to apply a reasonable doubt standard when deter‑
mining the voluntariness of appellant’s statement. . . . And by
failing to give a section 6 ‘general’ voluntariness instruction, the
State was relieved of meeting this burden. Even if it doubted
the voluntariness of appellant’s confession, the jury was also
unaware of the effect of an involuntariness finding; that is, it
was unaware that it could not consider the statement for any
purpose if it found the statement to be involuntary.”
In re E.C.L., 2009 WL 351092 (Tex.App.—Houston
[14th Dist.] 2/12/09)
Deemed admissible was expert testimony regarding “bat‑
tered-child syndrome,” and trial court’s exclusion of it was rever
sible error, because “lay people, especially adults, who have not
experienced abuse for most of their lives do not have a frame of
reference to fully understand why a child in [victim’s] position
might have felt that deadly force was immediately necessary to
protect himself and/or his brother.”
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Holmes v. State, 2008 WL 5582200 (Tex.App.—Beau
mont 2/04/09)
Counsel held ineffective: “When asked why he did not
review the State’s file or evidence, counsel stated: ‘Well, quite
frankly, I expected the case to either not go to trial or that the
complaining witness would testify . . .’ Counsel also testified
that the 911 tape was the only evidence he expected the State
to have, but he did not review that tape.”
Cruz v. State, 2009 WL 475784 (Tex.App.—El Paso
2/26/09)
Deemed insufficient was evidence of prior DWI convic‑
tion for enhancement purposes. “Without the booking packet
in evidence, there is insufficient evidence to link the defendant
from the judgment in cause number 1404 to the defendant who
was on trial in this case.”
Berry v. State, 2009 WL 281207 (Tex.App.—Austin
2/04/09)
Defense counsel being punched in the face by D did not
deny D effective assistance of counsel, despite D’s argument
that “counsel was conflicted by his own self-interest as a victim
of [D’s] extraneous offense,” because D “fails to explain how
counsel, who stated on the record that he did not wish to press
charges, could personally benefit from admission of the assault
evidence”
Brown v. State, 2009 WL 385385 (Tex.App.—Fort Worth
2/12/09)
Involuntary intoxication is no longer recognized by the
FW court as a defense to DWI. “Although we have previously
extended the holding in Torres to the offense of DWI, we decline
to do so from this day forward for several reasons. . . . First, the
Legislature has not seen fit to include a culpable mental state in
its definition of the offense. In fact, proof of a culpable mental
state is expressly not required for conviction of an offense dealing
with intoxication and for alcoholic beverage offenses. . . . Second,
the court of criminal appeals has declined to include a culpable
mental state in the offense. . . . Third, this court has followed
the Legislature’s and court of criminal appeals’ direction and
held that the offense does not require a culpable mental state.
. . . Finally, other Texas courts that have considered the issue
have held that the offense of DWI does not require a culpable
mental state and have further held that involuntary intoxication
is not a defense to DWI.”
Gonzalez v. State, 2009 WL 416469 (Tex.App.—El Paso
2/19/09)
Defendant was not entitled to lesser-included instructions re
felony murder and manslaughter, despite D’s argument that the
store surveillance video “should be interpreted to show that the
gun went off accidentally as [victim] was preparing to leave”

Ex parte Karlson, 2009 WL 417916 (Tex.App.—Fort
Worth 2/19/09)
“We agree with and are bound by the Court of Criminal
Appeal’s recent implication that offenses barred under section
12.45 are neither convictions nor part of a defendant’s prior
criminal record. . . . We thus hold that such offenses have no
sufficient collateral consequences to comprise ‘confinement’
or ‘restraint,’ that such offenses can be classified neither as an
‘accusation’ nor a ‘conviction,’ and that we are consequently
without jurisdiction to consider habeas applications related to
such barred offenses.”

Thierry v. State, 2009 WL 350626 (Tex.App.—Houston
[1st Dist.] 2/12/09)
Videotape was sufficiently authenticated “through” testi‑
mony of loss prevention officer, despite D’s argument that said
officer “lacked personal knowledge because he did not operate
the camera or witness the events on the tape.”

Williams v. State, 2009 WL 350590 (Tex.App.—Houston
[1st Dist.] 2/12/09)
Defendant unsuccessfully argued that serious bodily injury
to a child by omission is a lesser-included offense of capital mur
der, and that her constitutional right against double jeopardy
was, therefore, violated by the trial court’s failure to require the
State to elect between the indictments. “[C]apital murder re
quires no special relationship with the victim, while injury to a
child by omission requires the actor to have a legal or statutory
duty to act or to have care, custody, or control of the victim. . . .
Similarly, capital murder requires the death of the child, while
injury to a child by omission does not. Id. Accordingly, the trial
court’s decision to allow both indictments to proceed to trial at
the same time did not violate appellant’s constitutional right
against double jeopardy.”

Speedy Trial Cases: The following two cases arise from
the same event, namely a barroom brawl over whose
turn it was to use a pool table next. Five years elapsed
between arrest and trial of both defendants.

Williams v. State, 2009 WL 350590 (Tex.App.—Houston
[1st Dist.] 2/12/09)
“[D] asserts that the probative value of exhibit 2TT [autopsy
photograph] is outweighed by the needless presentation of cu‑
mulative evidence. . . . However, exhibit 2TT is not cumulative
. . . because exhibit 2TT shows injuries to Joivonni’s neck and
head from a side view, whereas exhibits 2RR and 2SS show
injuries from a frontal view.”
Simmons v. State, 2009 WL 350598 (Tex.App.—Houston
[1st Dist.] 2/12/09)
1. Officer had reasonable suspicion to stop defendant for
the offense of illegal dumping, despite D’s argument that officer
failed to provide specific articulable facts regarding same; it was
sufficient that officer testified that he “saw [defendant] littering
pieces of a torn up paper in the street.”
2. Absence of a date for judge’s hand-written correction on
the face of the indictment does not establish that the amendment
was made after trial began . . . variances between an indictment
and the proof of cause numbers, courts, and dates of conviction
in enhancement paragraphs have been held not to be material.
. . . It logically follows that had the date of appellant’s prior
conviction not been corrected in the indictment, the variance
would have been immaterial.

Hall v. State, 2009 WL 416475 (Tex.App.—Austin
2/19/09)
Offense of failure to report human remains is not a lesserincluded offense of tampering with physical evidence

Puckett v. State, 2009 WL 348549 (Tex.App.—Texarkana
2/13/09)
In this case, while “the speedy-trial right was not asserted
until immediately before the trial began . . . the reason for not
seeking a speedy trial earlier cannot reasonably be said to in‑
dicate strongly that [D] wanted no trial, but rather that he was
waiting for the State to fulfill its stated purpose to formalize
an agreement. Under these facts, we will not hold this failure
against [D].”
Dokter v. State, 2009 WL 348545 (Tex.App.—Texarkana
2/13/09)
In finding no speedy-trial violation in this next case, the
court emphasized that D knew of the pending charges and yet
failed to file a request for a speedy trial until approximately 55
months after his arrest on those charges, and apparently, unlike
in the above case, this D had no good reason for waiting
Murphy v. State, 2009 WL 279513 (Tex.App.—Fort
Worth 2/05/09)
In an entirely different case, no violation of speedy trial
resulted from a seven-year delay. “Weighing in favor of finding
that Murphy’s speedy-trial right was violated are the facts that
the delay here was excessive and that the State offered no valid
reason for the lion’s share of the delay in this case—the nearly
four-year gap of inactivity pertaining to these charges. Weighing
against finding a violation of Murphy’s speedy-trial right is the
fact that she failed to assert her right until more than six years
after her indictment, and then, she asserted that right in the
form of a motion to dismiss and on the eve of trial indicating
that she did not really want a speedy trial, but wanted only a
dismissal of the charges.”
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The Obscenity Impact Court
of Denton County
A War Story

by Bill Trantham

I

n my latter years I
have often thought
that a good lecture at
the Prairie Dog CLE
would be titled “Is It Art
or Obscenity,” where
I could get one of the
more technically oriented
members of the Bar to
operate a PowerPoint
presentation while I
offered up some choice
photos. I have suggested
this on several occasions
but have been turned
down each time.
But there was a time
in Denton County when
a fresh-faced young
prosecutor stepped forth
to fight pornography in
all forms here. Fresh out
of law school, this special
prosecutor appeared on
the scene representing the
bluenoses, preachers, and those favoring the stifling of
artistic expression through pornography prosecution—in
other words, the cops.
Fortunately for art lovers and fans, I and the
Honorable Malcom Dade of Dallas (now deceased)
were hired to protect the art community and defend the
First Amendment of the United States Constitution. We
had two fine art institutions in our county, Wranglers in
Lewisville and TK’s in Sanger, that were the focus of this
young prosecutor and his minions.
Now, this assistant DA was an enterprising and
inventive young man who figured out that if he could
seize all the videos in the stores, they would effectively
be out of business (for a while at least), and if repeated
perhaps they would go away entirely. Not a bad strategy,
but its flaws became obvious.
On one fine day the sheriff’s office showed up at
both places with a search warrant and seizure order
signed by a local judge. They removed approximately
750 videotapes and returned them to the judge as

ordered. It is remotely
possible that some of the
tapes may have contained
at least some offensive
material, but art must be
served.
The artistic needs are
protected by vela non
hearings, where the art is
viewed by a magistrate
and a preliminary deter
mination of art or obscenity is made. Dade and
I determined to have a
review of all the tapes and
also decided to hire some
decidedly attractive young
lady lawyers to view the
tapes with the judge and
DA. Everyone had a great
laugh over the strategy,
and so it began.
For several weeks the
ladies, judge, and an
assistant DA watched
movies with naked men and women, naked women
and women, and naked men and men doing some fairly
artistic disgusting things to each other. Every so often we
had to give the ladies a break and a check, substitute in
others, and keep going. You can only take so much art at
a time, after all.
Now, one of the other judges announced that he did
not order the seizure, wouldn’t watch the movies, and
considered his brother judge’s court to be the obscenity
impact court for this county. He further claimed he did
not know what obscenity was but knew what he liked
when he saw it.
After 108 movies, the last one called “Gang Bang
Girls,” everyone decided we had enough— no more
mass seizures and no more day-after-day watching
videotape sex in court. Malcom and I laughed all the
way to the bank, everyone remained good friends, and
TK’s became KT’s when the heat go too much from our
young prosecutor.

Note: Our highly irregular “War Story” features resume—as space and submissions allow (hint, hint).
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Kameron Johnson & David Indorf,

co-sponsored by the Dallas Juvenile Justice Section

Thursday, September 24

Doubletree Campbell Centre, Dallas
(214.691.8700)

Highs, Lows, and
the deep ellum blues:
defending the drug case
Craig Jett
Friday, September 25

Cutoff for $119 room rate is 8/24
Register today!
Register online at www.tcdla.com
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