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In today’s competitive world, it takes a legal specialist to make your ﬁrm stand out
on the web. At FindLaw, our team of legal Web site development professionals is
100% focused on creating award-winning law ﬁrm sites that are highly visible, with
the kind of exceptional design and relevant content that drives clients to your door.
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ith a deep sense of gratitude and a grateful heart, I thank the membership of the
Texas Criminal Defense Lawyers Association for allowing me to serve as President.
The lawyers who comprise TCDLA are the finest in America. I am proud to a member.
I do not wish to be called a Past President. I am first and foremost a member. Titles and
elected positions are temporary. Membership and resolve are permanent. I intend to be a
member until I take my last breath. None of us deserve special treatment.
We are all the same—experiencing the same outrage as we sit next to a person convicted
and sentenced for a crime not proven. Our insides charred after laws and rules have been
ignored. No one but us knows the feelings of frustration and despair when constitutional
guarantees are bypassed so that a particular result can be achieved.
Our judiciary cannot be expected to be the neutral and detached magistrates that the
constitution demands when they are elected in a partisan system. Decisions should be based
on the unbiased application of law, without regard to how a particular ruling will be used
by a potential opponent. The citizenry that comprise our juries fail to recognize that liberty
is threatened when constitutional rights seem too extravagant to endure.
Defending the constitution against an often vengeful society is humbling. None of us
are without scars. We lose more than we win. While we are often defeated, defeat must never
be accepted or tolerated. Our purposes are achieved through the peaceful, professional, and
unrelenting desire to ensure that all people accused are treated fairly.
Discovery reform is on the horizon. As we renew our internal debates on this issue, we
must begin the argument from the standpoint of defending a person accused of capital mur
der, where the State is seeking the ultimate penalty of death—with a closed file. Changes to
the discovery rules are inevitable. The issue has divided both sides of the criminal bar.
Prosecutors with closed files are opposed to discovery reform. They have the advantage
and want to keep it. However, the trend is for prosecutors to adopt open file policies. As this
is happening, many of these prosecutors are seeking legislation requiring something in re
turn. That message will be accepted by legislators as reasonable. For meaningful, effective,
and fair discovery reform to occur, we must sit down with the attorneys for the State now
and address it. Waiting and allowing the issue to be decided in the legislature will result in
a product most will find defective.
As we examine the current strength of our association, special recognition is due to
Joseph Martinez and his staff of professionals. Their dedication to our cause cannot be
ignored and must be properly compensated. Recognition is also due to Judge Barbara Hervey
and the Court of Criminal Appeals for providing financial assistance to see that lawyers who
represent persons accused of crimes are properly educated.

Our Rusty Duncan seminar was the best ever. This year we
had over 900 lawyers in attendance. The production that we call
“Rusty” is the finest criminal law seminar in the nation. We must
never forget the man for whom it is named and the principles for
which he stood. Rusty Duncan holds a special place in my heart.
He’s one of the reasons I became a lawyer. I met Rusty at a rodeo
in Bay City, Texas. I was entered in the bareback riding. I made
a nice ride on my horse, and as I was putting up my equipment,
one of the members of the rodeo committee handed me a note
saying that someone wanted to visit with me.
I walked from behind the chutes thinking I was going to
get interviewed by a reporter. Instead, I met a brown-eyed,
square-jawed, barrel-chested man who stuck out a huge hand
and introduced himself as Rusty Duncan.
He asked if I was a good young Democrat. When I replied
that I was absolutely not, he laughed and told me he was a law
yer, and when they announced that I was from Argyle, Texas,
he wanted to meet me. That’s where he lived.
He told me he was running for the Court of Criminal Ap
peals and would appreciate my vote. We spent the evening to
gether, and he talked about what it was like defending persons
accused of criminal offenses. When I asked him how he could
represent someone who was guilty, he explained to me why we
have a constitution.

I figured I might need somebody like Rusty someday and
voted for him. I broke my hand about a year later and applied
to law school. During my second year I wrote Rusty a letter and
asked for a job. He wrote back and told me I was hired.
I always thought Rusty hired me because he recognized
my potential and my ability to debate complex legal issues. My
ego was deflated one night at the Texas Chile Parlor when he
announced that the only reason he hired me was because I could
drink beer and swallow tobacco juice at the same time.
My time as a member of the Texas Criminal Defense Lawyers
Association is filled with precious memories. As I reflect on
my time as a lawyer defending persons accused, I find myself
adapting the words to a song.
I have days where I hate my job, this little town, and the
whole world too. Last January when my Sooners lost, it put me
in a bad mood. I have moments when I curse the rain, and then
complain when the sun’s too hot. I look around at what everyone
has, and I forget about all I’ve got. But I know I am a lucky man.
God’s given me a pretty fair hand. I’ve got a house and a piece
of land. Supper’s in the oven, I’ve got a good woman’s loving,
and one more day to be my little kids’ dad.
Thank you for giving me the opportunity to be a member
of the most talented group of lawyers in America.

TCDLA Salutes Harris County
Criminal Lawyers Association
Honorees
As celebrated on May 14, 2009
Member of the Year

Sarah V. Wood
Unsung Hero

Sharon Levine
Aristotle Award

Jim Skelton

Torch of Liberty Award

Senator John Whitmire
Attorney of the Year

R. P. “Skip” Cornelius
Lifetime Achievement Award

Don Lambright
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Joseph A. Martinez

A Changing of the Guard

I

want to thank Rick Hagen for his leadership and significant contributions to TCDLA in the
past year as president. I also want to thank Mistie Hagen and their children for letting us take
up so much of Rick’s time. I also thank the Hagen family for reminding us how important our
families are.
I want to thank Bobby Lerma for his contributions this past year as co-chair of CDLP. Kudos
to Bobby for his leadership in strengthening the CLE provided by CDLP. Bobby also managed this
year’s golf tournament at the 22nd Annual Rusty Duncan Advanced Criminal Law Course.
TCDLA held its 39th annual meeting in San Antonio. Members voted on the incoming slate
of candidates, found on page 4. The following motions were passed by the membership:
• approved Smith County Criminal Defense Lawyers Association as TCDLA affiliate
• approved a bylaw change reducing size of the executive committe to eight members
• approved a motion to table a question on past presidents’ free seminar registration.

Executive
Director’s
Perspective
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Thanks to the support of our membership, this year’s Rusty Duncan was the best attended
ever, with over 915 attendees. This year, shuttle buses were used from the three major hotels to
the convention center.
Special thanks to the 50 judges who came to this year’s Rusty. Most came on travel and
registration funds provided by the Court of Criminal Appeals. Thanks to the CCA for their
support and, in particular, Judge Barbara Hervey. TCDLA provided the judges a luncheon CLE
on domestic violence.
Stan Schneider, our new president, has appointed Edward Mallett, Susan Anderson, and
Reagan Wynn as course directors for next year’s Rusty, to be held June 3–5, 2010. Please join us
in San Antonio, and bring the family.
Elected to the Hall of Fame at this year’s Rusty was the late great Stuart Kinard.
Thanks also to Phyllis Mann and Angela Moore, who planned the CDLP seminar “Policies,
Performance, and the Trials of Public Defense—Living La Vida Loca,” held in San Antonio June
3–4. Special thanks to the CCA for providing travel stipends and registration costs for PDs to
attend this training, as well as Rusty Duncan. This is the second CDLP CLE event bringing
together public defenders from throughout the state.
Special thanks to Lynn Richardson, chief public defender in Dallas, and Philip Wischkaem
per, course directors for the Indigent Defense seminar held in Dallas on May 7. Thanks to their
efforts we had over 100 attendees.
The DWI Defense Project had an overwhelming 275-plus attendees in Dallas May 8th. Thanks
to the preparations of David Burrows and Larry Boyd, the seminar was a huge success.
Special thanks to Joanne Musick, course director for the Indigent Defense seminar held
in co-sponsorship with the Harris County Criminal Lawyers Association (HCCLA). HCCLA
held their annual awards banquet in conjunction with the seminar, and some 250 attended.
Congratulations to all the lawyers who were recognized for their accomplishments in the last
year. A list of the award winners is found on page 9.

Greg Westfall

Communicating Through Shared Experience
(Part I of an Occasional Series of Deep Thoughts About Jury Communication)

A

Editor’s
Comment

few years ago, my son went into his “dinosaur phase.” All boys (and a lot of girls) seem
to go through this at some point. He got books on dinosaurs, and we looked at them
incessantly. He learned the names of the different dinosaurs (there are a lot more of them
now than when I was his age). He was probably 5 years old, maybe 4 and a half.
So anyway, one day during this time, I got the idea that it might be fun for my son and
I to watch Jurassic Park together. It had been more than ten years since I saw the movie, but
I did remember that it had dinosaurs. I mentioned this to my wife, Mollee. She and I had
seen the movie together, and her memories of the movie seemed to be much more vivid
than mine. Mollee all but called me an idiot, but I persisted. I went to Blockbuster and got
the movie.
Now, as it turns out, Jurassic Park is not a good movie for 5-year-olds. The first hint is
that it takes a good hour before anything really happens. The characters talk and talk, and
then they’re in the desert and then they talk and then they fly in a helicopter and talk and
then they get to the island and talk and talk and—well, it is just kind of boring. But we stuck
it out. I can tell you that after that first hour, everything changes.
On a predictably rainy late afternoon, the characters get into some SUVs and take off
into the jungle. The SUVs have so much glass on them they look like rolling aquariums. They
get to a place where there is a 50-foot-or-so-high cable fence that’s electrified and, I guess, tie
up a goat for bait. Then you see the water in glasses and puddles, for like I said, it is raining.
Ripples start at the edges of the puddles, move to the middle, and back again, telling us that
something very large and very heavy is moving about, Then you hear the thuds. Faint at
first, but quickly getting louder.
The characters stay, even though it is getting kind of scary. There are two children with
them. They no doubt feel safe because of the high, electrified cable fence. But if you were
paying attention during the talk-filled hour-long buildup, you would know that the fence
was turned off by a disgruntled employee.
In an instant, the tyrannosaurus rex is there. Shrieking. Putting his head—and then his
body—through the cable fence. The first place he goes is to the two SUVs. Of course, he picks
the one with the two kids inside. He breaks a side window with his nose.
I look over and my son is now standing, looking at the TV and kind of flapping his
hands.
The kids are screaming at the tops of their lungs. We are now in the SUV with the kids
June 2009
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looking up through the enormous glass roof straight at the
tyrannosaur, who punches the glass down with his nose. Now,
the only thing separating the kids from the dino’s teeth is a sheet
of safety glass lying on top of them. Screaming, screaming, and
more screaming.
My son is now hopping on the floor, making kind of whim
pering noises, and his hands are flapping like crazy.
The rex has now flipped the SUV over and is basically eating
the undercarriage when the dashing archaeologist jumps out of
the other SUV with a flare, which distracts the dinosaur for a
moment. The Jeff Goldblum character then inexplicably jumps
out with another flare, which ends up at a straw thatch building
containing a bathroom. Tyranno-monster then knocks down
all the walls, exposing the lawyer character, who is sitting on
the toilet. Rex munches down.
As the dinosaur rises up with a pair of legs hanging from
his mouth, my son jumps in the air and screams: “Daddy! They
eat people!” The last part of “people” trails off in type of guttural
sound that I had not heard before.
“Told ya,” Mollee says, turning off the TV. The whimpering
and screaming had brought her into the room.
Now, think about what you were visualizing in your mind
while you read this story. What did you see? Were you imagining
my son and me watching a scary movie together? Perhaps, but
my guess is you weren’t. My guess is you were reliving a personal
experience. You might have been remembering who you were
with when you saw Jurassic Park. You were possibly imagining
your child and you watching a movie (or doing something else)
together. Maybe you were imagining your child and thinking of
their own “dinosaur phase”? If you do not have children, then
perhaps you were thinking of a niece or nephew or a friend of
the family or, at least as likely, you were reliving the story as the
child doing some kind of activity with your own parents.
The point is that at some level, in real life, we have all expe
rienced the story I just told. While I am telling my story, chances
are you are experiencing your own story. You are putting yourself
in my place, my son’s place, or my wife’s place or maybe even
all three because you have been there. We are communicating
through our shared experiences of children and childhood.
We do this over and over throughout the day. As we talk to
people, read stories in the newspaper, watch movies, or listen to
the radio, we are continuously drawing on our own experiences
to make sense of what is being said. This is communicating
through our shared experiences.
Jurors do the exact same thing during trials.
So what are the implications of this? Obviously, this explains
why a person who has been in a DWI-related accident will not
be your best defense juror in a DWI trial. But the implications
are broader. What it means is that throughout the trial, jurors are
12 VOICE FOR THE DEFENSE
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going to be putting themselves in the places of the different char
acters in the drama, whether it be witnesses, the complainant, or
the defendant. Many jurors will judge the characters based upon
what they think they would have done in the same situation.
Where a juror believes that a person’s actions don’t make sense
or where the character’s emotions are not appropriate, that belief
will be based on the juror’s own experience and how he believes
he would act or feel in the same situation.
Two questions occur to me as a result of this analysis: (1)
what kinds of life experiences do we want our jurors to have,
given the type of case we are trying (and how do we get that
information); and (2) how do we use shared experiences to
improve our communication (and success) with juries? More
deep thoughts on that to come.
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Bad Lawyer—Bad Judge—Bad 11.07—Defendant Finally Wins

M

y Cousin Vinny is a tutorial on how a lawyer can try—and win—his first murder case.
Vinny did, of course, have some advantages:

•
•
•
•
•

The State’s witnesses came apart on cross-examination like a $2.00 suitcase in the rain;
His fiancé qualified as an expert witness for the defense;
The State’s expert witness admitted that Vinny’s fiancé was correct in her conclusions;
The Sheriff agreed to become an investigator for Vinny; and
Vinny’s clients just happened to be absolutely and totally innocent of any criminal conduct.

Background

Federal
Corner

Albert Clinton Richards was indicted for the offense of murder and was indigent. Because
Vinny wasn’t available, the Honorable Jack Blinders, Judge of the 1369th District Court of
Tarrant County, Texas, appointed Lana Lawyer to represent Richards. Although she was re
spected by her peers and by the judges before whom she practiced, she had never participated
in the trial of a murder case.
Ms. Lawyer engaged in plea negotiations with the State. Eventually, the prosecutor of
fered to settle the case for a sentence of five years’ confinement. This offer was rejected and
the case proceeded to a trial. A jury convicted Richards and sentenced him to 25 years’
confinement. Richards’s conviction was affirmed on direct appeal. Richards v. State, 2005
WL 1048716 (Tex.App.—Fort Worth May 5, 2005). The Court of Criminal Appeals refused
discretionary review.
As required by Tex. Code Crim. Proc. Article 11.07, Richards filed his application seeking
habeas relief in the 1369th District Court. Among other grounds, he asserted that Ms. Lawyer
had not provided him with the effective assistance of counsel. Judge Blinders recommended the
denial of habeas relief and the Court of Criminal Appeals followed his recommendation.
After Richards filed his pro se petition for writ of habeas corpus in the United States
District Court for the Northern District of Texas, he had the good fortune to have Fort Worth
lawyer—and TCDLA member —Danny D. Burns appointed by Judge John McBryde to rep
resent him. Mr. Burns sought—and was granted—a hearing before Judge McBryde. That was
the turning point in Richards’ journey through the American criminal justice system.
Eventually, Judge McBryde ordered that Richards’s application for federal habeas relief
be conditionally granted because Ms. Lawyer had been ineffective in her representation of
Richards and Richards had been prejudiced by her
June 2009
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• failing to present exculpatory evidence;
• failing to request a lesser-included-offense instruction;
• failing to put Richards’ medical records into evidence; and,
• failing to interview important witnesses in advance of trial.
Richards v. Quarterman, 578 F.Supp.2d 849 (N.D.Texas 2008).
Judge McBryde, in his opinion, is brutally—and appropri
ately—critical of Ms. Lawyer, Judge Blinders, and, by implication,
Texas’ 11.07 habeas procedure. The State appealed Judge Mc
Bryde’s order, and in April, a panel of the United States Court
of Appeals for the Fifth Circuit (King, Benavides, and Clement,
Circuit Judges, opinion by Benavides) affirmed Judge McBryde’s
order and granted habeas relief. Richards v. Quarterman, ___
F.3d ___, 2009 WL 1111177 (5th Cir. 2009).
No one who had read Judge McBryde’s opinion could have
been surprised by the Fifth Circuit’s opinion. (Note: Judge Mc
Bryde’s opinion is a tutorial for judges—state and federal—on
how to resolve a claim of ineffective assistance of counsel.) In
this column, I have chosen to use excerpts from the opinions
of both judges Benavides and McBryde:
The Facts at Trial (Excerpts from
Judge Benavides’ Opinion)
Richards was convicted, after rejecting a plea offer of five
years, of murdering Cullen Baker (“Baker”) in Tarrant
County, Texas, and sentenced to twenty-five years in
prison on October 30, 2003.
At trial, the prosecution put forth evidence that
Richards and Baker had an altercation around 3:00 a.m. the
morning of February 14, 2003, during which Baker suffered
injuries resulting in his death roughly twenty-four hours
later from a brain hemorrhage. The prosecution presented
eyewitness testimony from Arthur Brown Jr. (“Brown”)
and Leo Qualls (“Qualls”). Brown, Qualls, Richards, and
Baker, all of whom were homeless, were together during
part of the day of February 13, 2003, and, according to
the prosecution, the early morning of February 14. All
four used drugs and alcohol during this time. Most of
the relevant activities took place in an area near a tent on
a concrete slab for church services for the homeless (the
“slab church”) and another tent in which Baker lived.
According to Brown’s testimony, which was sub
stantially corroborated by Qualls’ testimony, Baker and
Richards had had a minor altercation over Baker’s use
of a racially derogatory term. Brown and Qualls left to
do some panhandling, and when they returned they wit
nessed the assault that, according to the prosecution,
led to Baker’s fatal injuries. As they returned in Brown’s
car, Richards appeared to be asleep on the concrete slab
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as Baker was walking around him holding both a stick
they had previously seen Richards possess and a piece of
rebar (a length of steel). Baker stated that he had bested
Richards in a fight and choked him into unconsciousness.
While Brown was still in his car, Richards got up, tied his
shoes, picked up a piece of asphalt, and started hitting
Baker with the asphalt. Richards knocked Baker down
and struck him on the head and face nine or ten times,
when Brown separated the two before leaving. According
to Qualls, Baker and Richards were talking when Brown
and Qualls left.
Richards’ brother, Roger Richards, who had discov
ered Baker’s body while looking for Richards, testified
that Richards had said that he (Richards) had hit Baker
in self-defense. Richards himself testified that he struck
Baker in self-defense, presenting a version of events fairly
similar to that of Brown and Qualls, asserting that Baker
had attacked him with a stick while he was asleep before
choking him into unconsciousness with the same stick.
After coming to, Richards testified, he used a rock that
Baker had thrown at him while he was asleep to hit Baker
only two or three times in order to get Baker’s stick away
from him.
The 11.07 Charade (Excerpts from
Judge McBryde’s Opinion)
[The State Habeas Proceeding]
It might be charitable to describe the steps leading to the
denial of Richards’ state application as a series of charades.
[The State’s Request for Relief]
On December 22, 2005, the State of Texas (“State”),
through the office of the Tarrant County Criminal District
Attorney (“Prosecutor”), filed its opposition to Richards’
state court application. The State alleged that there was
a need for the expansion of the record, but that the only
expansion needed was an affidavit from Richards’ trial
counsel, Ms. Lawyer (“Ms. Lawyer”), addressing Richards’
allegations that he received ineffective assistance of trial
counsel. State Habeas R. at 147—unnumbered page. The
State concluded its opposition with a prayer that the
state trial court order Ms. Lawyer to provide such an
affid
 avit. Id. at 148.
[Judge Blinders’ Order]
On January 3, 2006, the state trial court signed a mem
orandum order directing that:
A hearing will be held by affidavit only in the

above-captioned case concerning Applicant’s alle
gations of ineffective assistance of trial counsel in
cause number 0879190D. This hearing will consist
of an affidavit from Ms. Lawyer relative to her rep
resentation of Applicant in the trial proceedings
of this cause and addressing Applicant’s specific
allegations.
No provision was made for Richards to participate in the
“hearing” by affidavit or otherwise. The order specifically
directed that Richards “is NOT to be brought back to the
Tarrant County Jail for this hearing.”
[Ms. Lawyer’s Affidavit]
The affidavit Ms. Lawyer filed February 2, 2006, State
Habeas R. at 151–54, was prepared by Ms. Lawyer in
consultation with, and with the assistance of, the Pros
ecutor. Tr. of July 21 Session at 128–29, 131–33; Tr. of
July 22 Session at 9–10. A comparison of Ms. Lawyer’s
handwritten version with the filed affidavit discloses that
the statements in the affidavit that are responsive to the
grounds of Richards’ state court application concerning
the adequacy of Ms. Lawyer’s representation of Richards
were added to the text of Ms. Lawyer’s initial draft after
Ms. Lawyer conferred with the Prosecutor. Pet’r Ex. 11;
State Habeas R. at 151–54. The explanations given in
the affidavit for Ms. Lawyer’s questioned conduct in the
representation of Richards were in important respects
merely conclusory, without explanation, and could not
provide a basis for informed findings of fact.
[The Court’s Impression of Ms. Lawyer]
The court’s overall impression of Ms. Lawyer’s testimony is
that she was doing what she could to assist the State in de
feating her former client’s habeas petition, even if it meant
being less than candid. To the extent any findings and
conclusions the court expresses in this memorandum opin
ion and order are at variance with testimony Ms. Lawyer gave
at that hearing, the variance is because the court is unwilling
to accept as accurate the testimony of Ms. Lawyer.
[The State Trial Court’s Hearing]
The state trial court purported to have a hearing on Rich
ards’ state habeas application and purported to make find
ings of fact, but . . . did neither in a meaningful way.
Ineffective Assistance of Counsel (Excerpts from
Judge Benavides’ Opinion)
The district court concluded that Davis’ performance was

constitutionally deficient because she failed to present
exculpatory evidence, request a lesser-included-offense
instruction, place into evidence Richards’ medical rec
ords from the Department of Veterans Affairs, and, more
generally, to interview important witnesses before trial,
have an organized plan of defense, and conduct Richards’
defense in an acceptable manner. But for Davis’ failures,
the district court concluded, there is a reasonable proba
bility that the result of Richards’ trial would have been
different: (1) the jury might not have convicted Richards
of murder, (2) the jury might have convicted Richards of
a lesser offense, and (3) the judge might have imposed
a lesser sentence. The State timely appealed. This Court
granted the State’s motion for stay pending appeal.
[The Strickland Standard]
The Supreme Court set out the governing principles of
ineffective assistance of counsel claims in Strickland v.
Washington, 466 U.S. 668, 104 S.Ct. 2052, 80 L.Ed.2d 674
(1984). To succeed on a charge of ineffective assistance
of counsel in state court, a petitioner must satisfy both
prongs of Strickland’s two-part test by demonstrating
that (1) counsel’s performance was deficient, and (2)
counsel’s deficient performance caused actual prejudice
to the petitioner’s defense. Id. at 687, 104 S.Ct. 2052.
To prove deficient performance, “a petitioner must dem
onstrate that counsel’s representation fell below an objective
standard of reasonableness,’”Virgil v. Dretke, 446 F.3d 598,
608 (5th Cir.2006), under the then “prevailing professional
norms.” Strickland, 466 U.S. at 688, 104 S.Ct. 2052.
***
To demonstrate prejudice, a petitioner “must show that
there is a reasonable probability that, but for coun
sel’s unprofessional errors, the result of the proceeding
would have been different. A reasonable probability is
a probability sufficient to undermine confidence in the
outcome.” Strickland, 466 U.S. at 694, 104 S.Ct. 2052.
[Failure to Present Exculpatory Evidence]
Ms. Lawyer did not present important exculpatory evi
dence in the form of statements made by Baker before his
death concerning the events that led to his death. Had she
presented that evidence, or allowed it to be presented, the
jury would have heard evidence that directly contradicted
the testimony the jury heard from persons who said they
were eye witnesses to an assault by Richards on Baker that
the State claimed caused Baker’s death. The jury would
have known that Baker told two people that a person by
the name of Ron was the principal assailant. Through
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that exculpatory evidence, Ms. Lawyer could have made
plausible arguments that, even though Richards hit Baker,
others also hit him, and that the conduct of the others oc
curred sometime after the altercation between Richards
and Baker and led to Baker’s death. Those arguments
would have been consistent with a self-defense theory
and an alternative contention that, at most, Richards was
guilty of an assault offense.
[Failure to Request a Lesser Included Instruction]
The district court found that, given the opportunity, there
is a “probability that the jury would not have convicted
Richards of murder if it had been given the option of
convicting him of aggravated assault,” and that Davis’
failure to request such an instruction was not the result
of any reasoned trial strategy.
[Failure to Put Richards’ Medical
Records into Evidence]
The district court also concluded that Davis was ineffective
for not submitting Richards’ Veterans Administration
medical records into evidence. Those records would have
established Richards’ ailments, about which he testified
at trial and which included frequent chest pains treated
with nitroglycerin and an inability to walk more than
one-half block without stopping. In addition, the rec
ords would have shown that Richards had triple bypass
surgery in June 2000 and a cerebrovascular accident in
2000, which left him with a left-sided weakness. These
records, the district court concluded, would have been
important, credible evidence—Richards’ own credibility
was suspect because he admitted to doing crack and to
lying to the police—that Richards’ attack on Baker was
not as described by Brown and Qualls.
[Failure to Interview Important Witnesses
in Advance of Trial]
Finally, the district court concluded that Ms. Lawyer’s
failure to interview Oakley, Qualls, and Brown before
trial, as well as her failure to interview Thomas and For
nier before the day of the trial, was constitutionally de
ficient performance.
[Prejudice]
We need not engage in a lengthy discussion of the preju
dice prong. But for the deficiencies in Ms. Lawyer’s per
formance described above, the jury would have heard
compelling evidence that there was another, more seri
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ous assault on Baker after the one described by the pros
ecution’s witnesses and Richards himself, as well as of
Richards’ documented frailties. Based on our review of
the record and considering the cumulative effect of Lana
Lawyer’s inadequate performance, we think it is extremely
likely that, but for Ms. Lawyer’s objectively unreasonable
representation of Richards, the jury would have concluded
that the later assault led to Baker’s death, and would have
convicted Richards of, at most, aggravated assault.

My Thoughts
I cannot imagine how painful it must have been for Ms. Lawyer
to read the opinions of Judge McBryde and Judge Benavides. The
realization that she had failed to properly represent a client and
that her client had been prejudiced by her lack of representation
is something that she will carry with her for the rest of her
career.
There are so many lessons to be learned from this case:
• Any lawyer can be accused of ineffective assistance of coun
sel. The Fifth Circuit’s opinion and the District Court’s
opinion—taken together—illustrate how bad it can be for a
lawyer forced to defend himself or herself in a habeas pro
ceeding. Please take the time to download and read what Judge
Benavides and Judge McBryde have said in their opinions.
• If you’re plowing new ground, call a brother or sister in
TCDLA and ask for help. We’ve all done it. It’s not em
barrassing to brainstorm with someone who’s been there
before. That’s what TCDLA is all about.
• If you’re a state district judge, give the applicant a fair shake.
Having a hearing might keep you from being embarrassed
by being mentioned in the opinion of a federal court.
• We all have problems in our trial preparation. There is law
to research and witnesses to interview and the requirement
that we have a theory of our case. If a lawyer can’t sum up
his or her theory of the case in a sentence or two, that lawyer
is probably not ready to pick a jury;
• Always ask for everything. If you don’t request a lesserincluded offense, you’ll probably never have that included
in the court’s charge.
• Always be candid with the court. If Judge McBryde had
formed a different impression of Ms. Lawyer, he might
have come to a different conclusion or, perhaps, have been
a little less brutal with her.
• Always remember that the case isn’t over until limitations
have run for the filing of a federal habeas petition.
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Send your letters, pictures, gripes, bonehead gaffes, or whathave-you to champton@tcdla.com or chattersley@tcdla.com.

 analynn Recer, executive director of the Gulf ReD
gion Advocacy Center in Houston and counsel to the
Mexican Capital Legal Assistance Program, received
the Kutak-Dodds Prize from the National Legal Aid &
Defender Association for her efforts to ensure equal justice for all. Danalynn is also a co-author of the TCDLA
Losch’s Capital Defender Manual. Congratulations,
Danalynn! You deserve it.

Kudos
James Makin of Corpus Christi is much too humble to
bring this to anyone’s attention, but his wife and biggest
supporter wanted to share his victory with his fellow
TCDLA members. In May James got two not guilty verdicts on two back-to-back DWI trials. Pretty awesome!
Especially considering he was in a week-long murder
trial the week before, two not guilties in one week is incredible. Congratulations, James! We’re all proud of you.
 om Pearl and Skip Davis of Austin got an acquittal from
T
a jury in the 331st on a first degree habitualized robbery/
assault case. Three eyewitnesses—co-defendants and
victim. Co-defendant got 55 years. Defendant had tattoo
on head and “felon” tattooed across his back and was a
complete wild card. Congratulations, guys!
 ongratulations to Krista Chacona and Kris Davis-Jones
C
of Austin on getting an acquittal in a TBC in the 390th
District Court. The client demanded a TBC, and the case
had some tough facts. The trial was spread out over a
couple of weeks with a ton of evidence. Great job!
F ort Worth lawyers Mark Daniel and David Richards
got a “not guilty” in a death penalty case from Tarrant
County. The case involved the robbery and shooting of
a man who had just withdrawn money from an ATM
machine. Mark and David were able to show, through
a bank surveillance video, that two other men were the
assailants and their client had nothing to do with the
crime. Congratulations on such a spectacular win!
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James Michael
Haley of San
Antonio died on
Friday, May 22,
at the age of 64.
He was born in
New Orleans
on August 30th,
1944, graduated
from South Texas
College of Law
in Houston, and eventually settled in San
Antonio. Mike’s reputation as an excellent
Family and Criminal Defense attorney was
well-established in and around the city. He
was known for building a folksy rapport
with his juries and winning seemingly
impossible cases. Young lawyers and judges
alike sat in on his trials to learn from his
approach. He was beloved around the
courthouse and his office for a ready smile
and teasing wit, and he often provided
inexpensive legal services to people in
need. He is survived by his wife and two
daughters. Memorial donations can be
made to the Humane Society of Bexar
County.

 ongratulations to Lubbock attorney Dwight McDonald
C
for getting a “not guilty” on a domestic assault in county
court. Assisted by Ron McLaurin, they won a hard-fought
victory. The State tried a good case, but the facts prevailed. Jury was out for around 21/2 hours. Great job, guys!
Joel Cook of Lubbock was in trial on a DWI 2nd, and client was still on probation for the first DWI. Although the
jury convicted his client, they still gave her probation,
knowing she was on a DWI probation. Great job, Joel.
 ongratulations to Gary A. Udashen of Dallas, partner
C
in Sorrels, Udashen & Anton, PC, for being elected a
member of the American Law Institute.
 obby Barrera of San Antonio reports that his 82-yearB
old dad, Roy Barrera Sr., got a “not guilty” in State of
Texas v. Christopher Solis. He tried it with his granddaughter and former prosecutor Marissa Morales. The
case involved a shooting with two victims—one murder
case and one aggravated assault case, tried together.
Client was acquitted of murder and sentenced to two
20-year terms, concurrent. Factually, the decedent assaulted the Defendant and took his cell phone and drove
away with the second victim driving. The Defendant
fired his Glock nine times at the fleeing vehicle and got
three hits, two on the decedent and one on the driver.
Plea-bargain offer was 40 years. Congratulations to Roy
Sr. and Marissa!

Dispatches
Dear Editors,
Doug Tinker once announced in a conversation that when he
died he did not want God anywhere near his funeral. His bookkeeper, Lela, well versed in his ways, looked at him and said,
“There’s little worry of that, Douglas!” He loved telling that
story on himself.
I guess the champagne and grief and fumes from the toenail polish caused me to miss the part of Jon M
 uschenhiems’
talk at Doug’s memorial where he announced, according to
Brother Hagen, Doug’s conversion. I remembered it as a suggestion of hope for those of us who need that kind of hope.
Doug told Jon, “What if the Christians are right?” He said as
much to others, but I cannot jump from there to envisioning
him saying the “magic words” that seem to be required by
organized religion.
If he had such a moment, it was with Matthew six humility, in the closet of his heart and mind, and not out for all the
world to see. He kept it, if it happened, between himself and
God. What I do know for damned and certain sure, is that he
lived a life truer to the teachings of that little Jewish vagabond
than have most I know who shout their prayers from pulpits or

bumperstickers.
So if some folks need to feel that he, in the end, espoused
their particular brand of salvation, and if it gives them comfort
to believe that a man they admired and emulated got “washed
in the blood” on the eve of his death, then that’s OK. Doug said
once when someone stole something from him, “I guess he just
needed it more than I did.” So I guess some folks just need that
conversion to be so. Personally, I think God was near at 6:10
a.m., November 10, 2008, when Doug died. But I think he was
waiting at the Bahia Marina dock store, a hundred or so yards
from Doug’s house, just to make Doug walk a little. And he
probably made Doug buy.
Sincerely,
Jimmy Granberry

TCDLA
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Tim
Curry:
The
Right
Stuff
A Tribute from Both Sides of the Courtroom

Tim Curry
1938 –2009

T

im Curry, the longest-serving district attorney in Texas, passed away April 24, 2009. He had served as Criminal District
Attorney of Tarrant County continuously since November 27, 1972. During that period Curry instituted policies and
procedures that have been adopted by prosecutors around the state. He took seriously the admonishment in Art.
2.01, Code of Criminal Procedure, that the duty of a prosecutor was “not to convict, but to see that justice is done.”
Prior to being elected to an unexpired term in 1972, Tim Curry had practiced criminal defense for nine years. He
knew the responsibility of holding another’s fate in his hands. Consequently he knew the importance of establishing
a level playing field in the criminal justice system. Shortly after his election he convened a meeting of Tarrant County
lawyers whose primary area of practice was criminal defense. I was present at that gathering. Many were concerned
about the approach the 34-year-old newly elected prosecutor would take. He readily assured the assembled lawyers
that there would indeed be a fair and level playing field. He also told them that his word was his bond and that such
would also be the creed of all his assistants. He asked to be advised if any of his prosecutors went back on an agreement.
Likewise, he advised the defense bar that he expected the same in return. He further emphasized that under such an
arrangement, the good lawyers would rise to the surface and the bad ones would slowly move on to other endeavors.
The lawyers left the meeting with a degree of comfort even though many were still not sure what to expect.
Article 39.14, Code of Criminal Procedure, had been adopted in 1965 and went into effect in 1966. This article,
providing for discovery, was intended to eliminate trial by ambush. Unfortunately, several decisions restricted the breadth

20 VOICE FOR THE DEFENSE

June 2009

of the established discovery process. Within a short time after Tim Curry took the oath of office, he implemented the
“Open File” policy. The basic concept was that the defense attorney would be able to review the police reports and
other information on which the charges were predicated. The attorney work product was exempted from the discovery,
as had been the rule in civil cases for many years. The District Attorney’s theory was based upon his own experience
as a defense attorney. He recognized that often a defendant would not tell his or her attorney all the facts or would re
late facts in a fashion more favorable than the true situation. As a criminal lawyer he was frequently surprised to learn
exactly what evidence the State possessed. He reasoned that if a defense attorney could confront his client with the
State’s evidence, more cases would be resolved with plea agreements prior to trial. This would help the State move its
crowded docket faster and would save resources of both the prosecutors and judges. The alternative would be to make
the defendant’s attorney either file extensive discovery motions and request hearings or to continue the trial-by-ambush
techniques of the past.
Needless to say, the open file policy pleased the judiciary. The policy has continued for the entire 36 years of Tim
Curry’s tenure and is being followed today. Some were concerned that such openness would result in a defendant being
able to recreate the facts after discovering the State’s evidence. This was the same fear advanced when Art 39.14 was
first adopted. No doubt some creativeness by the accused occurred on some occasions. There have probably been a
few lawyers during the last 36 years who would tacitly go along with such “fact adjustments,” but the vast number of
lawyers practicing in Tarrant County through the years would never be and have not been a party to that behavior.
It is impossible to prove with certainty how many plea agreements have been reached and trials avoided because
the State’s evidence was available through the open file policy. It is certain, however, that many lawyers have couched
their counsel to their clients differently because they knew the facts they could expect the State to prove. No doubt the
certainty of conviction encouraged many a recalcitrant defendant to negotiate a more satisfactory arrangement rather
than face a jury. Fewer trials means fewer resources dedicated to the courts and prosecutors as well as less time many
defendants spend in county jails. These financial results have not gone unnoticed by Commissioner’s Courts and in the
halls of the legislature.
Early in his administration Tim Curry adopted a policy that a controlled substance case would not be presented to
the Grand Jury until the laboratory results were completed. This step was taken because cases were being called for
trial before the lab work was done, which then resulted in additional delay. This policy also resulted in no defendant
being indicted for possessing a substance that was not illegal.
Another procedure instituted by Curry early in his prosecutorial career was not to accept all cases submitted by law
enforcement. He instructed his intake lawyers to examine the evidence the police had gathered to be certain the case
would be viable. If the case demonstrated the requisite amount of probable cause yet required additional investigation,
the agency would be requested to add the information and supplement the file. If the case did not appear to be sufficient
even with additional police work, the filing was rejected. This approach was a departure from other administrations.
This method resulted in Curry receiving criticism from some law enforcement officials, particularly from those whose
cases lacked merit. Nevertheless he maintained the theory that bad cases in the system clog the pipeline and interfere
with the good ones. Also, the acceptance of unmakeable cases resulted in the incarceration of persons who would
ultimately be freed. Many times the accused in those cases not accepted would return to the criminal justice system in
the future in cases that could be successfully prosecuted.
The balanced approach to criminal prosecution by Tim Curry sometimes was not the most politically expedient, but
it demonstrated his adherence to his oath of office and his belief that his job was to “see that justice is done.”
Joe Shannon, appointed by Governor Perry to fill Tim Curry’s unexpired term

O

Tim Curry: A Legacy of Decency, Honor, and Fairness

n April 24, 2009, the Fort Worth legal community was saddened by the passing of District Attorney Tim Curry. Tim
was 70 years old at the time of his death and had served as District Attorney in Tarrant County for 36 years, longer
than any other elected district attorney in Texas.
Many of you around Texas have heard Fort Worth lawyers speak favorably about the climate and atmosphere
surrounding criminal defense practice in Fort Worth. Frankly, that was because of Tim Curry. Tim respected the role of
the criminal defense lawyer in the criminal justice system and never once treated us as if we were members of some
subversive organization. Tim was firm but fair. He was honorable and decent.
Many lawyers may not be aware of the circumstances by which Tim Curry came into office in 1972. Prior to 1972,
questions and controversy plagued the District Attorney’s Office here in Fort Worth. In an effort to improve the office
and the image of the criminal justice system in Fort Worth, community leaders and prominent attorneys recruited the
then 32-year-old Tim Curry to restore integrity and bring about much-needed change. Tim took office in 1972 expecting
June 2009

VOICE FOR THE DEFENSE 21

to serve one term in office. Needless to say, his 36-year tenure exceeded his own expectations. But his performance in
office far exceeded anyone’s expectations.
Tim did not just excel in his sound judgment and sense of fairness. He excelled in his innovation and willingness to
adapt and change. His office was always a leader in Texas for implementing innovative procedures that were consistent
with justice. Tim always maintained an open file policy. He required his prosecutors to honor any plea offer regardless
of whether circumstances changed such as to render it no longer in their best interest. A card laid was a card played.
He required the highest of ethical standards of his assistants and would not tolerate even the slightest Brady violation.
He demanded the highest level of training and competence by his staff. He created the first paperless district attorney’s
office in Texas. He allowed defense counsel access to offense reports, witness statements, and discovery materials through
an electronic case-filing system. Tim felt very strongly that fundamental fairness dictated that the accused be afforded
all the information available at the earliest opportunity in defending against a criminal prosecution.
Most of all Tim was a quiet leader. He was not flamboyant. He always gave credit to his assistants and carefully
avoided drawing attention to himself. He did not conduct press conferences or seek public speaking engagements. He
was rarely seen at political gatherings. He simply went about his task in a quiet and methodical manner, seeking to do
what was right each and every day. He never once used the awesome power of his office in an overbearing manner.
While many claim to be without ego, such is rarely the case. However, Tim Curry was truly a man without an ego.
Tim spawned numerous legal careers in the Fort Worth community by providing job opportunities to countless
young lawyers. His office seeded many civil firms here in Fort Worth with talent. The majority of criminal defense prac
titioners in Tarrant County once worked for Tim Curry. At last count, twelve of the nineteen elected judges with criminal
jurisdiction in Fort Worth served under Tim Curry. Two of his assistants went on to serve as the United States Attorney
for the Northern District of Texas.
Tim readily acknowledged that he would lose talented lawyers as a result of his staff moving on to other career
opportunities. However, he trained his people well and provided ample opportunity for advancement and greater levels
of responsibility. Morale was never a problem for those working under Tim Curry.
The elected district attorney in any county is potentially the most powerful person in that community. Power can
be a dangerous thing. Never once over the last 36 years has anyone in Fort Worth been fearful of Tim Curry possessing
that enormous power. He leaves a tremendous legacy of quiet restraint, simple fairness, consistent decency, absolute
integrity, and unceasing honor while carrying out effective criminal prosecution. The manner in which he conducted
his business and served the public should be the model for every elected prosecutor.
Tim Curry was a friend of mine. I will miss him more than I can express. He provided my first job out of law
school. More importantly, he molded a standard for criminal law practice here in Fort Worth that is built on effective
prosecution while maintaining mutual respect and fairness. What a tribute. I only hope that those who follow in his
stead can perpetuate this wonderful legacy.
Mark G. Daniel
2002–2003 TCDLA President

T

Tim Curry, A Lawyer’s Lawyer

im Curry was a friend—a friend of lawyers, a friend of the law, and a friend of mine. He was a lawyer’s lawyer who
respected the practice of the law, the office of the law, and the duty of being a lawyer. He never forgot his early
days in private practice and what it took to earn a fee and keep the office running. He treated defense lawyers with
respect and understood their important role in our system of checks and balances.
He was an astute politician who was not political. He did not hold press conferences. He rarely attended political
functions. He did not kowtow to precinct chairmen, and he would not be caught dead wearing a flag tie or a pin, be
it donkey or elephant.
His former first assistant, and now interim district attorney, Joe Shannon, correctly observed at Tim’s funeral (attended
by almost a thousand people) that Tim was the only politician we knew that ran for office in secret. It was the citizens’
knowledge of his character and judgment that carried him to handily win ten consecutive elections without making a
speech.
The tremendous power bestowed upon him by these ten consecutive victories never went to his head. He was
aware of this power, but determined not to abuse it. Refreshingly, he had no swagger, and actually lived the prosecutor’s
creed to strike hard, but fair.
He was certainly no prude and learned his sense of fairness from his family and from the street. When he was first
elected, and I worked for him in the ‘70s, we spent most evenings after work at the Albatross Bar, just off the infamous
Jacksboro Highway. We worked hard and played hard and committed a few victimless misdemeanors (no, not that kind,
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Goldstein). In his later years he moved to Monday evenings, only, at the downtown Del Frisco’s.
His word was his bond; you did not even need the handshake. If he looked you in the eye and told you he would
do something, it got done. He required the same from his prosecutors.
There are now over 300 employees in the Tarrant County District Attorney’s Office. Over half of them are lawyers.
As with any other similar segment of society, a few of them are jerks. More than once, Tim expressed his frustration
with the size of his office and the limitations that present employment law placed on his ability to deal with them.
Even so, serious violations of Brady resulted in resignations, even at the highest levels. (A former deputy chief of the
trial division resigned just last year.)
His office was, and remains, an example for all prosecutors’ offices of how to “do the right thing.” Tim Curry did
not micro-manage. He set the tone and told his prosecutors to just “do the right thing.” Of course, anyone can say “do
the right thing.” Not everyone knows what “the right thing” is. Tim Curry knew.
I shall miss him. We shall all miss him.
Tim Evans, a Fort Worth lawyer
1990–1991 TCDLA President

O

Timothy Cullen Curry

n Friday, April 24, 2009, the State of Texas and Tarrant County lost a great man. Tim Curry became the district
attorney of Tarrant County in 1972 at the age of 32. He ran to clean up what was widely believed to be one of the
most corrupt district attorney’s offices in Texas. He not only succeeded, but went on to establish one of the fairest
and most progressive prosecutor’s offices in the country.
I was fortunate to serve from 1976 to 1981 as an assistant district attorney in Tarrant County in Tim’s office. Tim
allowed his assistants leeway to learn and to exercise their judgment. His instruction to us was to work hard and then
do what you think is right. As the years passed, he found it necessary to place more precise boundaries on his younger
attorneys, but the underlying theme was always to do the right thing. Sure, there were some who in their zeal to righteously
convict went too far and broke the bounds of ethics. By in large, those attorneys were asked to leave the office.
After 28 years as a defense attorney, I have come to realize just how unique Tim’s stewardship of the district attorney’s
office has been. I have heard countless stories of unfairness from my fellow members of the Texas Criminal Defense
Lawyers Association visited upon them by prosecutors in their local jurisdictions, and I have suffered some of those
unfairnesses myself. It made me come to appreciate Tim Curry’s office all the more.
Tim pioneered many innovations. Even before I arrived in Tarrant County in 1976, he had started a diversion program
for young people arrested for non-violent, non-drug-related crimes, which gave them the chance to learn from their
mistakes and avoid a record of criminal conviction. Now, with the expunction law, they can avoid a criminal record
altogether. Tim also helped establish, with the cooperation of Tarrant County judges, a diversion and treatment program
for young people with drug problems.
Perhaps most important, he believed that the DA’s office, in discharging its duty to seek justice, could not practice
trial by ambush. Tim opened the prosecutor’s files to defense counsel. In doing so, he advanced the efficiency of the
justice system by encouraging settlement of cases where all agreed the accused was guilty while increasing the fairness
of trials for those who plead not guilty. This system progressed from letting defense attorneys read files and make notes
to a system where now Tarrant County defense attorneys get police reports, lab reports, and witness statements via
secure internet links.
Tim was always among the strongest advocates for the conviction and punishment of the guilty, but never at the cost
of fairness. While individual cases may be debated as to the fairness of their outcomes, no one in Tarrant County could
ever doubt the fairness of Tim Curry. Quiet, soft-spoken, and unassuming, he always had the respect of the community,
law enforcement, and the defense bar. All of us in Tarrant County pray that his successor will honor his memory and
follow in his footsteps.
It may seem strange for a dedicated defense attorney to be writing in praise of the longest-serving prosecutor in
Texas, but Tim Curry was an honor to our profession. He was a giant in the criminal justice system and exemplified
the honorable prosecutor. He was a humble, honest, and honorable man. I am honored to have worked for him and
known him. He will be sorely missed.
Bill Harris
President-Elect
Texas Criminal Defense Lawyers Association
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How TCDLA Changed Our Lives

O

By Vincent W. (“Vee”) Perini

ne day I awoke to find I had turned into a criminal defense lawyer.
How could this have happened? I had no zeal for criminal law—or
much else—in law school. Indeed, I had come to Dallas (from my home that
summer on the Perini ranch in Buffalo Gap) without a job, without a plan,
and without a clue. I had hung out a shingle.
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A portrait of the auteur as a young man . . .
That was the curse. No self-respecting corporation would
entrust a kid just out of law school to handle its legal work. But
my friends from law school now in firms kept me supplied with
the legal work of domestic servants employed by their bosses
and their bosses’ clients. Besides, it was 1966, the beginning of
what we now call “the 1960s.” It wasn’t long before the hippies
were writing their own chapter in the history of criminal ju
risprudence.
Now all l had to do was figure out how to do it. It wasn’t
easy. If I had been an assistant district attorney first, like most
of my peers, at least I would have known the law of crimes and
evidence and how to pick a jury. Still, before the influence of
TCDLA, not even the ex-prosecutors knew how to go about
setting and collecting a fee—not at least until some older lawyers
taught them. Often that proved to be the blind leading the blind,
and in Dallas, the elite criminal practitioners—as strong as they
were (the magnificent Charles Tessmer and the late, erudite
Emmett Colvin, for example)—had no instinct for teaching
such practical subjects (except to those lucky enough to work
for them).
Of course there was the Dallas County Criminal Bar As
sociation (which recently celebrated its fiftieth anniversary, as
the Dallas Criminal Defense Lawyers Association, a TCDLA
affiliate), but in those days in Dallas, when it was impossible
to be released from jail without a lawyer to “run a writ,” when
continuing legal education as we know it did not exist, and
when the organization was for judges and prosecutors as well,
it was little help. (I must say, the oldtimers were a ripe and wry
bunch, with their idealism buried deep, undoubtedly a kind of
post-traumatic-stress response to defending accused criminals
where Henry Wade reigned.)
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There were no books. When Houston academician Ray
Moses in the 1970s published a single volume on all aspects of
Texas criminal law, it was a godsend. Continuing legal education
was paltry, and there wasn’t much of it. Written materials were
either short subject outlines without substance or rambling
narratives. Most of the CLE was at the annual convention of
the State Bar of Texas, where the general practitioners got their
yearly booster shot on tort, family, probate, and criminal law.
I was dispirited by 1971 and ready to quit criminal law.
Then I opened the mail. I had been invited to become a charter
member of the new Texas Criminal Defense Lawyers Association.
It was the beginning of a wonderful ride.
Soon TCDLA was sponsoring quality programs on criminal
practice subjects. The State Bar’s Criminal Justice Section and
TCDLA collaborated every year at the bar convention on the
best criminal law institute to date in Texas, precursor to the
Advanced Criminal Law Course and the Rusty Duncan.
Appalled at crime, violence, and rioting in the streets, the
federal government in those days invested heavily in criminal
justice initiatives through the Law Enforcement Assistance Ad
ministration. Most went for police hardware, but we cleverly
identified indigent defense as a suitable target for some of the
money, which was distributed in Texas through the governor’s
office. Scrappy Holmes invented, then oversaw, the Criminal
Defense Lawyers Project. In the beginning it was co-sponsored
by the State Bar. Under its auspices, I am proud to have made one
of the first and only “how to practice criminal law” videotapes,
used by the State Bar for many years in its series of courses for
new lawyers aimed at bridging the gap between law school and
practice.

First of Its Kind
There were no other state criminal lawyer organizations. We
were first, the template for others, even the prestigious California
Lawyers for Criminal Justice. The national association existed,
but today’s criminal defense lawyers would hardly recognize it.
It was little more than a social fraternity for the nation’s leading
practitioners, who gathered once a year at the president’s favorite
resort. Far and away the most influentiaI institution besides the
Justice Department and police and prosecution organizations
was the ABA Criminal Justice Section.

A Voice for the Defense in Austin
We imagined that we might become a force in the Texas Legis
lature similar to the Texas Trial Lawyers Association. We failed
to see that our money muscle could never match theirs. We were
successful in another way. Never powerful enough to launch

frontal assaults, we have proved effective legislative guerrilla his rhetoric. Our feelings were hurt. After wringing our hands at
fighters. What came naturally to us professionally—guile and a San Antonio board of directors meeting, we decided to send a
occasional chutzpah—helped. Yet there was no substitute for delegation to the governor. We would request his intervention.
our best weapons of all—our own members and sympathizers It’s hard to believe we even considered it.
There were three of us. I, as president, and Bob Jones, presi
in the legislature. State Senator Tati Santiestaben of EI Paso was
dent elect, were accompanied by Waggoner Carr, once a proud
our Mack the Knife year after year.
Sometimes virtue has its rewards. Again and again, our and sometimes supercilious Texas attorney generaI who had
walk has been on the high road—and the cognoscenti know it. earned his humility the hard way—by federal indictment and
acquittal—now a wise and cherished
Although it always has been hard to
member of the criminal defense lawyer
explain what we do, even to our moth
leadership.
ers, the other side of our Runyonesque
Never powerful enough to
Bill Clements greeted us cordially.
visage is the respect we sometimes get
launch frontal assaults, we have
He was in short sleeves and wore slacks
from the press and public when they
proved effective legislative
with a hand-tooled western belt with
occasionally acknowledge that we
guerrilla
fighters.
a silver buckle. We were in his capitol
fight the good fight, sometimes the
outer office, decorated with good
impossible fight, and that we seldom
quality western art, as I recall, but
benefit personally from the causes we
furnished with effete settees. We sat on one and described our
advocate.
In my mind, nothing better illustrates this attribute than our plight. I wonder if he even mentioned it to anybody. Certainly
willingness to pursue the downgrading of marijuana possession Ross Perot showed no change of heart. In time, we helped expose
in 1973 from felony to misdemeanor. Adventurous college stu his exaggerated and foolish remarks. He preached for the need of
dents in those “Sixties” halcyon days were not infrequently sent to a wiretap law to break the back of drug traffickers. He got one,
prison for possession of any amount of marijuana. Panic struck severely restricted. Mike McCormick was executive director of
their affluent parents. That was before the U.S. Supreme Court the Texas District and County Attorneys Association in those
had begun its slow circumscription of the Fourth Amendment days. As now, the real battles were usually with them, before
protections. We knew the doctrine and how to use it. We made legislative committees.
If Texans were surprised at the election of Bill Clements
money while we made law. (In Abilene, Malcolm Shultz boasted
of his residence, “That’s the house that marijuana built!”) When as the first Republican governor since reconstruction, it was
the time came to correct the injustice, how did the criminal nothing like the shock of our state’s election of Don Yarbrough
defense bar respond? Our seat at the banquet would best have to the Texas Supreme Court. The electorate had mistaken him
been served by cavil and demuring. Fat future fees failed in the for a popular perennial candidate for governor with a similar
competition with our desire to end an injustice in Texas penal name (and with Senator Ralph Yarborough). With the help of
Waco’s wily Charlie McDonald, we caught on. Before long we
law. We offered no opposition, only support.
Sometimes we were naive. Bill Clements shocked us when had elected one of the best, and certainly one of the most elo
he beat John Hill for the Governor’s Mansion in 1978. The af quent, judges to serve on the Court of Criminal Appeals—Sam
tershocks were even worse. He anointed Ross Perot chairman Houston Clinton.
of his War on Drugs. As Mr. Perot familiarized himself with the
subject, he was apparently astonished to discover that law school
Vincent (“Vee”) Perini, TCDLA president in
graduates licensed by the state were assisting drug purveyors and
1979–80, has also served as president of the
consumers avoid what he, the governor, and all right-thinking
Dallas Bar Association and on the board of
Texans believed they deserved. Never timid at expressing himself,
directors of the State Bar of Texas, among
Mighty Mouse let fly—right at us. (I think it took him a while
many other positions. A graduate of the Uni
to figure out that we were doing what we were supposed to be
versity of Texas School of Law, Vee has also served as
doing. Years later when I would hear him speak to Dallas groups
on the subject of drugs, he was reflective, urging parents to pay an adjunct professor at Southern Methodist School of Law. A
closer attention to their kids and advocating drug treatment as frequent honoree as a Texas Super Lawyer, Vee designed the first
ever Advanced Criminal Law course, put on by the State Bar of
well as punishment.)
He could not seem to get over how much the criminal de Texas in 1975, and revolutionized continuing legal education in
fense bar was thwarting law enforcement. We were shocked at Texas.
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The Changing
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TCDLA
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Mark Daniel

Betty Blackwell
Tim Evans
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Michael Heiskell
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Register Today!

November 12–13
San Antonio, TX

Menger Hotel (s/d $129)
(210)223-4361
Register online at www.tcdla.com

Stewart Kinard Memorial Advanced DWI Seminar
Gary Trichter

Troy McKinney

Give us your

Word!

Your experiences in criminal law can contribute to the
continuing education of our membership. Write now for
the Voice for the Defense.
If you would like to submit an article, please send it to
Cynthia Hampton at champton@tcdla.com or
Craig Hattersley at chattersley@tcdla.com

Will mankind never learn that policy is not
morality—that it never secures any moral right,
but considers merely what is expedient?
—Thoreau

Prior to publication, articles are reviewed and
approved by Greg Westfall, editor, and Jani Maselli,
feature articles editor.
Questions? Call 512-646-2733
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Challenging Drug
Recognition “Experts”
Doug Murphy
Every day, a large percentage of our population lawfully ingests prescription or over-the-counter
medication. These citizens are in danger of being wrongly arrested and convicted for DUI/DWI,
even though they are not drug impaired. Their danger of being wrongly arrested for DUI/DWI
is because a result of so-called “drug recognition experts” (“DRE”). DREs are ordinary police
officers who have simply received some limited amount of training on drugs and their effects,
and are being sold to the public as drug “experts.” Use of DREs by police offices all over Texas
is spreading like a wild prairie fire out of control. DREs are not real drug experts, and they, in
reality, are not qualified to make the arrest conclusions they do. Just because someone ingested
medication does not automatically mean they are impaired.
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hroughout history there have been drug pronouncement. Defense practitioners need to be prepared
experts; some have been based in science, to file a motion precluding the state and its witnesses from
while others have not. For example, while calling DREs experts, but rather calling them evaluators or ex
many experts have carried the name “doc aminers.5
tor,” it did not necessarily mean their knowledge was really based
on science—a “witch doctor,” for instance. Other so-called false
The Genesis of the DRE
experts with catchy names also made their mark on history (e.g.,
wizards and medicine men). The historical lessen to be learned The Drug Recognition Evaluation (DRE) program was created
is that having a catchy title or flashy costume does not really by two Los Angeles Police Department sergeants after conclud
mean a person is an expert—even if they or their government ing that medical doctors “typically receive little or no training
bureaucracy says so. In the words of Shakespeare, “That which in the recognition of specific signs of drug impairment, par
ticularly at street level doses; there
we call a rose [b]y any other name
1
fore, they often were unable or re
would smell as sweet.” It is within
In a way, the DRE program is a
luctant to offer a judgment about
this framework of looking at things
as they really are, instead of what
cover-up for the lack of reliability of a suspect’s condition.” 6 Further,
the DRE program was created to
“experts” say they are, that we turn
the
standardized
field
sobriety
tests
overcome the limitations of blood
our focus on the police “drug rec
(SFSTs).
and urine testing “because it isn’t
ognition expert,” the DRE.
possible to relate concentration to
Mere contemplation of the
‘impairment’ with any degree of re
phrase “drug recognition expert”
7
brings to mind the following questions that must be studied to liability.” Blood and urine testing can only prove the presence
determine the truth. Why was the DRE created? What is a DRE? of a drug, but neither can provide a quantified level that proves
For what purpose or need? By whom? Is DRE really an expert actual drug influence and impairment. Further, there is no stan
or is the name to market, sell, or mask a non-expert witness dardized quantified level of any drug, except for alcohol, that
has been scientifically determined to cause impairment in all
with a cloak of credibility?
individuals.
To the police, the DRE program bridges the gap when they
Why Was the DRE Created?
cannot provide a reasonable and articulable suspicion that a per
The DRE program was created to help police officers overcome son was under the influence of drugs after passing a breath test.
a credibility problem with juries in cases where suspects did not In a way, the DRE program is a cover-up for the lack of reliability
perform well on standardized balance and coordination exer of the standardized field sobriety tests (SFSTS). On one hand,
cises, but their breath alcohol test concentrations were below the officer relied on the SFSTS and believed impairment was
the legal per se limit. In the mindset of most police officers is observed, but then the breath test eliminated alcohol as the cause.
the following question: If it was not alcohol that caused the Accordingly, two equally probable possibilities arise: SFSTS are
loss of normal mental and/or physical faculties, then what drug not scientifically reliable or valid as an indicator of intoxication,
caused it? The possibilities of poor balance and coordination versus the person is impaired on something other than alcohol.
are excluded. The focus becomes medication/drugs consumed. The DRE program focuses solely on the second possibility and
In this regard, the DRE student manual concedes that like other ignores the commonsense realities and shortcomings of SFSTS.
police tools (SFSTs), “[t]he drug influence evaluation isn’t an In doing so, the DRE program blinds itself to the unreliability
exact science,” 2 and that “DREs are not infallible, and neither and unfairness associated with the SFSTS.
Many defense lawyers, prosecutors, judges, and jurors er
are laboratories.” 3
It is this credibility problem that caused the program cre roneously accept the purported observations and the canned
ators to include the word “expert” in the officer’s title, “drug impaired statements of a DRE. Defense lawyers who represent al
recognition expert,” even though they are only, in fact, evalua legedly drug-impaired defendants must be prepared to challenge
tors. Despite this assertion, the DRE student manual correctly these purported “expert” witnesses so that prosecutors, judges—
acknowledges that it is the court—and the court alone—who and, most important, jurors—understand both the limitations
will decide whether the witness is actually an expert under evi and falsities of DRE evidence. This article cites, evaluates, and
dence rule 702.4 Regrettably, some courts have abdicated their analyzes the DRE manual by giving a brief overview directly from
qualification role and simply acquiesced to NHTSA’s expert the manual of the 12-step drug influence evaluation process;
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the seven categories of drugs involved and how these drugs
affect and react with the human body; teaching notes to assist
those in assessing whether the drug influence evaluation was
conducted properly; and what evidential weight, if any, the DRE
evaluation should be given.

What It Takes to Become a DRE
Before becoming a DRE, an officer must be certified to ad
minister the SFST and attend a two-day DRE preliminary
training course. At this course,
off icers are instructed how to
prope rly conduct a so-called
“vital signs examination”—i.e.,
check blood pressure, pulse rate,
and temperature. The course also
covers SFST administration, as
well as providing an overview of
DRE procedures and the effects of
the drugs.
Having completed the pre
liminary course, the officer is eli
gible to take the actual seven-day
DRE class. The course covers the
seven categories of drugs and the
12-step DRE procedures contained
in the student manual. At the con
clusion of the DRE School and 12
completed DRE evaluations, a written examination is given,
where a minimum passing score of 80 percent is required to
receive a DRE certificate. Interestingly, the program allows the
certified officer to apply his new training with an accepted 20
percent margin of error, yet suspects must perform at a level
that allows almost no margin of error. Any error by a suspect
will be accepted as impairment caused by drugs/alcohol.
DREs are required to maintain a rolling log of every evalua
tion conducted, which also includes the toxicology results.8 The
log is critical to both establishing the DRE’s authority within the
courtroom as well as for documenting DRE experience required
for recertification. DREs are further required to maintain an
updated résumé listing all training, readings (relied upon by
the DRE for basing an opinion), formal education, publications,
and other relevant experiences. Of course, the main purpose
of the résumé is to enhance the credibility and consistency of
DREs when testifying in court.9
Finally, all DREs must biannually attend a minimum of
eight hours of continuing education training in order to main
tain certification. They must also conduct at least four drug
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influence evaluations within the two-year period, with at least
one evaluation directly supervised by a DRE instructor.

Overview of Drug Recognition
Expert Procedures
In order for a DRE to decide that an individual is under the
influence of a specific category of drugs, a 12-step chronologic,
systematic, standardized process must be followed. The program
instructs the DRE to never voice a conclusion based on any one
element until the entire evaluation
is completed. The 12 steps are as
follows:
1. the breath alcohol test
2. interview of the arresting of
ficer
3. preliminary examination and
first pulse
4. eye examinations
5. divided attention tests:
a. rhomberg balance
b. walk and turn
c.	one leg stand—once on each
leg
d. finger to nose
6. vital signs, and second pulse
7. darkroom examinations of
pupil size, and nasal and oral
cavities examination
8. muscle tone
9. examination of injection sites, and third pulse
10. statements, interrogation and other observations
11. opinion of evaluator
12. toxicology examination
A more detailed description of each step is discussed be
low:
1. The Breath Alcohol Test
A breath test is conducted to determine whether alcohol
is a contributing factor to the observed impairment. If it is, the
breath test determines whether the concentration of alcohol is
sufficient to be the sole cause of impairment. If the BAC score is
above the legal limit, generally speaking, a DRE is not required
because there is enough intoxication evidence to prosecute. If
the BAC score is below the legal limit, a DRE is requested to
conduct an evaluation to see if drugs are the cause of the im
pairment.

Practice Pointer: From a defense perspective, your cli cause impairment is critical, because there are many medical
ent’s cooperation should be noted if he/she cooperated fully conditions, such as stroke, head trauma, shock, conjunctivitis,
because he/she had nothing to hide—i.e., no guilty mind. It is epilepsy, multiple sclerosis, diabetes, and others that produce
not uncommon for an inexperienced DRE officer to provide effects that mimic drug impairment.12 “Some other medical
the breath test–passing suspect with a Notice of Suspension/ problems that may cause signs and symptoms similar to drug
Temporary Driving Permit (DIC-25) despite the fact that there impairment include carbon monoxide poisoning, seizures, endo
is no administrative license suspension for passing a breath test, crine disorders, neurological conditions, psychiatric conditions,
even if the second specimen results are positive for the presence and infections. There are also normal conditions that can affect
of drugs and/or alcohol.
vital signs—e.g., exercise, excitement, fear, anxiety, and depres
From a jury-argument per
sion.” 13
spective, if an officer really believed
DREs are to make general ob
a person was impaired on drugs,
servations of the suspect’s demeanor:
The biggest misconception among
only a blood specimen should have
Does his or her face appear flush or
persons suspected of being impaired is pale? Is there excessive perspiration
been requested. A blood test re
sult has the greatest potential for that if they pass the breath test, they will or an abnormal breathing pattern?
producing some evidence to deter
DREs also look for ptosis, which
be free to go on their way.
mine, at the same time, the blood
medically means droopy eyelids. The
alcohol concentration as well as
manner in which the suspect speaks
whether a drug is present in a per
could also provide some evidence of
son’s bloodstream (although a blood sample still cannot establish the possible presence of certain types of drugs.
drug impairment).
If a medical or injury problem is determined, the DRE
A major problem with DWI/DUI enforcement is that poor should not proceed with the DRE evaluation, but rather obtain
balance is wrongly perceived as evidence of alcohol/drug im medical attention for the person. If medical and injury conditions
pairment. The biggest misconception among persons suspected are ruled out, the DRE then assesses the suspect’s appearance
of being impaired is that if they pass the breath test, they will and behavior for possible drug influence and takes the first pulse
be free to go on their way. That belief quickly is dispelled when measurement. “The pulse rate can also be affected by anxiety,
officers continue to investigate, using the DRE process as an and it is common for an arrestee to experience anxiety while
excuse for their previous miscues. As the DRE manual readily being examined by a police officer.” The pulse rate is measured
acknowledges, “It is always possible that a person suspected three times—at the beginning, the middle, and the end of the
of being under the influence of drugs other than alcohol may investigation—to allow the suspect’s anxiety to “settle down”
actually have consumed only alcohol.” 10
before the last measurement.14
Practice Pointer: It can be argued that no DRE, without
2. Interview of Arresting Officer
formal medical or pharmaceutical training, is actually qualified
If the arresting officer is not a DRE, then the officer is to enough to make this type of determination. Further, not all sus
request a DRE officer. The arresting officer is to share his ob pects in this intimidating police environment will settle down.
servations of the suspect, any admissions or statements by the The stress and anxiety of an arrest can, and most likely will,
suspect, the circumstances of the arrest, and any drugs found cause a suspect’s pulse rate, blood pressure, and temperature
in suspect’s possession, etc. “A few minutes spent in a careful to rise or fall outside their normal levels.
discussion with the arresting officer can alert the drug recog
Keep in mind, there is generally a valid documented medical
nition expert to the most promising areas of investigation to condition as the reason for taking prescription or over-thebe explored with the suspect.” 11
counter medication. Officers usually gloss over the medical
questions and fail to ask the appropriate in-depth questions
3. Preliminary Examination and First Pulse
that would provide the answers demonstrating the subject is
The purpose of this step is to determine that it is in fact a not a candidate for proceeding with SFSTs or the DRE exam
drug—not an injury or medical condition—causing the observed ination. The laundry list of medical conditions that mimic
impairment. This is the most crucial step to distinguish between drug impairment is long, and the defense practitioner should
drug-induced impairment and medical problems mimicking be thoroughly versed in the problems that may preclude your
drug impairment. Determining whether medical conditions client as a candidate for DRE examination. Only one page of
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the DRE manual covers normal medical conditions that can
mimic drug impairment. How in the world can that be sufficient
training to allow a DRE to distinguish between the two?

these balance and coordination exercises.

6. Vital Signs Examination
The DRE checks the suspect’s blood pressure, temperature,
4. Eye examinations: HGV, VGN, Lack of Convergence
and pulse rate. This is the second time pulse rate is checked.
The DRE performs three separate eye movement exam Certain categories of drugs will elevate, depress, or not affect
inations:
vital signs.
		 (1) horizontal gaze nystagmus (HGN);
Pulse rate is checked for 30 seconds, with the number of
		 (2) vertical gaze nystagmus (VGN); and,
pulse surges felt multiplied by two, which equals the pulse rate
		 (3) to look for lack of eye
for one minute. Blood pressure is
convergence.
checked with a sphygmomanometer
The HGN and VGN are per
and a stethoscope.
This
study
is
of
great
importance
in
formed in the same manner as set
Practice Pointer: There are
showing how unreliable information is also normal conditions that can af
forth in the National Highway Traffic
Safety Administration (NHTSA) that DREs rely on to render an “expert” fect vital signs, including exercise,
Standardized Field Sobriety Testing
excitement, fear, anxiety, and depres
opinion.
Student Manual.
sion.18 Just about everyone arrested
To check for lack of convergence,
will experience excitement, fear, and
the DRE holds the stimulus 12–15
anxiety going through the process.
inches from the suspect’s face. The stimulus is then moved in a Some people who exercise regularly have normally lower pulse
circle in front of the eyes to verify that the eyes track the stim rates, whereas people who do not exercise much at all have nor
ulus. The tip of the stimulus is then slowly pushed onto the mally higher pulse rates. Vitals signs, like cholesterol, can also
bridge of the suspect’s nose for approximately one second to be dictated by genetics.
observe the eyes. The stimulus is then removed from the suspect’s
face. If one eye drifts away to the side instead of converging (or
7. Darkroom Examination
crossing) toward the bridge of the nose, lack of convergence
The darkroom examination is to check the pupils and nasal
is considered to be present. DREs are taught that the inability and oral cavities. Pupils are checked for any dilation or con
to converge (or cross) the eyes can be an indicator of possible striction. The DRE uses a pupillometer card with different-size
presence of certain categories of drugs, such as CNS depres dots measured in millimeters, placed next to the suspect’s eyes
sants, inhalants, PCP, and cannabis. However, “[i]t should be to estimate size of pupil.
noted that there are many individuals whose eyes are unable A. Estimation of pupil size in room light: The DRE has the
to converge normally.” 15
suspect stare at an object other than a light source. The
Practice Pointer: “Keep in mind that neither nystagmus
DRE then places the pupillometer up to each eye to get
nor any other elements of the drug recognition examination
an estimation of each pupil size. After checking both eyes,
16
are intended to substitute for chemical testing.” Here, file a
the lights are turned off and the DRE waits 90 seconds to
pretrial motion to suppress the state and its witnesses from
allow the suspect’s eyes to adapt to the dark. Then the DRE
correlating any HGN/VGN or angle of onset results to a blood
proceeds to the next phase.
alcohol concentration or a high dosage of drugs.17
B. Estimation of pupil size under near-total darkness: The DRE
covers the tip of a pen light completely so that only the red
5. Divided Attention Testing
glow emerges through the skin of the finger and no white
This step repeats the roadside balance and coordination ex
light shines out. The pen light is moved up to the face so
ercises performed before the arrest. These exercises are now repeated
that the pupillometer can be used to estimate the size of the
in a controlled environment as a part of the DRE evaluation.
pupils. The left eye is always checked first, then the right
The DRE administers tests in the following order: Rhomberg
eye.
Balance, Walk and Turn, One-Leg Stand (once on the left leg, C. Estimation of pupil size under direct light: The pen light is
once on the right leg), and Finger-to-Nose.
then uncovered and shined directly in the suspect’s eyes
Practice Pointer: It is interesting that these “field tests”
for 15 seconds, with the beam of light filling the entire
are now performed in a “controlled environment” to prevent
eye socket. The pupillometer is held alongside each eye to
outside sources from causing something less than normal on
estimate size.

D. Reaction to light: The DRE manual states that if a person
is not under the influence of any drug, his or her pupils
should constrict within one second when the pen light
beam strikes the eye directly.
After the pupils are examined, the suspect’s nostrils are
examined by shining a light directly into the nostrils, looking
for traces of drugs, redness, scarring, or abrasions that might
indicate repeated “snorting” of certain drugs. The mouth is then
examined to look for unusual color
ing, such as green or reddish coloring;
residual quantities of drugs; and any
evidence of ingestion.
Practice Pointer: The DRE
stud ent manual states the nor
mal range of pupil size is 3.0 to
6.5 mm. But: “[T]here are vario
 us
studies that have used normal sub
jects which suggest that the DEC
prog ram range of pupil sizes of
3.0 to 6.5 mm may be too narrow.
Loewenfeld and Lowenstein found
many subjects had pupil sizes in
near-total darkness significantly
greater than 6.5 mm. Birren et al.
also reported mean pup il sizes
greater than 6.5 mm in dark room
conditions following 90 seconds of
dark adaptation. Using infrared pupillometry, Borgmann mea
sured the pupil diameter in darkness and found mean values
for the pupil size to be greater than 6.5 mm. Loewenfeld, in a
study of more than 1,200 subjects, replicated earlier work, and
further reported a mean pupil size value larger than 6.5 mm
in darkness.” 19
This study is of great importance in showing how unreliable
information is that DREs rely on to render an “expert” opinion.
This study undermines this step, and can be used to undermine
the whole DRE 12-step process.
“BEAR IN MIND that there is a great deal of difference
among individual human beings and their individual reactions
to drugs. The chart lists what we can expect to find when we
examine suspects. But no one can guarantee that we will always
find precisely these responses.” 20 Other than drugs, there are other
reasons pupils will enlarge—such as a response to darkness, fear,
and excitement. Pupils also constrict in response to bright light.
8. Muscle Tone
A DRE checks the muscle tone by firmly grasping the left
upper arm and slowly moving down. The muscle will either
appear flaccid, normal, or rigid. The right arm is checked in

the same manner.
Practice Pointer: Muscle appearing either flaccid, normal,
or rigid describes 100 percent of the non-impaired population.
None of these descriptions are indicative of impairment. Rigidity
can be caused by the stress, excitement, and anxiety of being
arrested, examined, and prodded by a police officer.
9. Injection Sites Examinations
A DRE will look for injection
sites by running their fingers along
the neck, forearms, wrists, etc. The
suspect’s pulse is checked for the
third time.
Practice Pointer: It is impor
tant to note that the injection site is
only an indication of recent drug use,
not drug influence. This statement is
also universally true of admissions
of recent drug consumption.
10. Suspects Statements, Inter
view
The DRE should have at least
an articulable, reasonable suspicion
about the category, or categories, of
drugs that may be present. The DRE
then proceeds “in full conformance
with the suspect’s Constitutional rights to attempt to interview
the suspect concerning the drug or drugs involved.” 21 The DRE
manual also notes that “[t]he DRE should be aware that often
times during the evaluation process, suspects may make numer
ous spontaneous incrimin
 ating statements. These statements
should be documented. DREs should check to make sure that the
suspect has been appropriately advised of her/his rights.” 22
Practice Pointer: The tenth step is the most rampant area
of abuse requiring suppression of evidence obtained through the
drug influence evaluation process—post-arrest questioning of
a suspect without being provided Miranda 23 warnings. In Texas,
a suspect is under arrest the majority of the time when a DRE
is being conducted. In fact, the suspect had to be legally under
arrest for DWI/DUI before he/she could be lawfully requested
to submit a breath specimen. Because passing the breath test is
the first step in the DRE evaluation, any post-arrest questioning
of the suspect requires Miranda warnings first, and must be
audio- and video-recorded, per Tex.Code Crim.Proc. 38.22.
Any and all evidence obtained in violation is to be excluded as
evidence under Tex.Code Crim.Proc. 38.23.
11. Opinion
The DRE then forms an opinion as to drug influence and
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the category(ies) of drug(s) causing the impairment, based on
the totality of the evaluation.
Practice Pointer: Keep in mind that the Drug Recognition
Expert Pre-School Student Manual reminds officers: “It is also
very important that your opinions refer to drug categories, and
not to specific drugs. . . . Do not go beyond the bounds of
your expertise.” 24 Look for officers who state the specific drug
causing impairment in their report based upon a suspect’s ad
mission. This is a clear sign that the
officer is relying almost solely on the
suspect’s statement—rather than their
purported observations—as the basis
for their conclusion.
12. Toxicology: Specimen and Sub
sequent Analysis
During this step, the DRE obtains
a urine and/or blood specimen from
the suspect, which is then analyzed
for the presence of certain drugs by
a toxicological laboratory. In a drug
influence case, the laboratory’s role is
usually not to determine if the indi
vidual was impaired, but instead to determine use of a specific
substance. “Fundamentally, then, toxicology’s role in this [DRE]
program is corroborative.” 25
Practice Pointer: In Texas, a suspect is not required—nor
are there any administrative license revocation consequences
to refuse—to provide a second specimen if the suspect already
provided one specimen an officer requested. This is a ripe area
for suppression of the chemical test (or chemical test “refusal”)
due to lack of warnings provided to the suspect who did not
know he/she was not obligated to provide a second specimen
while still operating under the previously provided impliedconsent consequences of refusing to provide a specimen with
no instruction that implied consent is no longer applicable.
Another area in suppressing the chemical test is due to lack
of relevance and scientific reliability. First, there is no per se level
of drugs that has been determined to be illegal. Thus, the pres
ence of drugs in blood or urine is not illegal, nor does presence
provide proof of impairment. “When a drug is metabolized in
a non-linear fashion, it is generally not possible to extrapolate
backwards from some known drug concentration to some earlier
time and concentration. This is true for the majority of drugs,
including cocaine, methamphetamine, or THC.” 26
VI. The 7 Drug Categories
The DRE program divided the “primary drugs of abuse”
into seven categories. Each drug category is based on a pattern of
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known signs and symptoms each drug in a category will produce.
A “sign” is observable, and can include bloodshot glassy eyes,
body tremors, horizontal gaze nystagmus, high or low pulse rate,
poor coordination, poor mental retention, etc. A “symptom” is
what is experienced by the suspect, but it may not always be
observed. Examples of unseen symptoms include high or low
pulse, body temperature, high or low blood pressure, etc. Sub
jective symptoms can be observed such as hallucinations.
The idea behind the seven cate
gories is that the “overall pattern of
effects” within each drug category is
the same. The effects vary from drug to
drug, but the overall pattern of effects is
similar within the drug category.
The seven DRE drug categories
are:
1. Central Nervous System (CNS)
Depressants (includes alcohol);
2. Inhalants;
3. Phencyclidine (PCP);
4. Cannabis;
5. CNS Stimulants;
6. Hallucinogens; and
7. Narcotic Analgesics.
The Drug Symptom Matrix chart from the DRE Student
Manual includes a summary of the signs and symptoms expected
to be seen for each drug classification
VII. Drug Combinations are referred to as Poly-Drug Use:
Four Concepts
The DRE training teaches that poly-drug use means the
drug user is using more than one category of drugs. When this
happens, what typically occurs is that a mixture of signs and
symptoms is displayed, such as dilated pupils with depressed
vitals. This is the fall-back position DREs use for explaining
why they may not be seeing the signs and symptoms they would
expect to see based upon one certain drug category. DREs use
four concepts to interpret poly-drug signs and symptoms:
additive, antagonistic, overlapping, and null.
Additive effects occur when a combination of drugs produce
a total effect that is equal to the sum of the individual effects.
For example, CNS stimulants and cannabis independently ele
vate pulse rate. Taken together, the person’s pulse will be ele
vated, more so than it would under the influence of either drug
separately. Each drug is reinforcing the effect of the other.
Antagonistic effects occur when the effect of one drug is
lessened due to the presence of another drug. Cocaine dilates

the pupils, while heroin constricts them. When taken together, of arrest, a lay juror was not in a position to determine whether
the user’s pupils may be dilated, may be constricted, or may Xanax and Valium, taken more than 12 hours before arrest,
be within the normal range (3.0 mm to 6.5 mm in diameter). would have any effect on defendant’s intoxication. There was no
The effects displayed are dependent on the dose of each of the testimony indicating that the officer had any medical knowledge
drugs, the user’s tolerance to each of the drugs, and the point regarding the uses of Xanax and Valium, or about the effect of
combining the medications with alcohol. The Court of Criminal
in time that the user is evaluated by the DRE.
An overlapping effect refers to when one of the drugs pro Appeals held that the trial court erred in allowing the evidence
duces the effect, but the other drug is neither additive nor an of defendant’s use of Xanax and Valium to be introduced to
tagonistic to it. As an example, alcohol produces horizontal the jury without the State first showing that the evidence was
relevant to defendant’s intoxication.
gaze nystagmus. If alcohol is taken
The Court further went on to hold
with cocaine, a drug that does not
that “without expert testimony to
cause horizontal gaze nystagmus, the
DREs
simply
do
not
possess
the
scientific
provide the foundation required
user will display nystagmus due to
or technical training and knowledge
to admit scientific evidence, the
the alcohol.
Null effect refers to a combina
required to demonstrate that the DRE testimony regarding defendant’s use
of prescription medications was not
tion of drugs in which neither of the
program is relevant and reliable . . .
relevant under Tex. R. Evid. 401.”
drugs used produces the effect.
DeLarue v. State, 102 S.W.3d
Practice Pointer: The DRE
388 (Tex. App.—Houston [14th
manual does not specifically refer to
a “synergistic effect,” occurring when a combination of drugs Dist.] 2003)(pet.denied.), specifically discussed the admissi
produces a total effect greater than the sum of the individ bility of expert testimony in the wake of Daubert v. Merrel Dow
ual effects. DREs commonly try to opine on the “synergistic Pharmaceuticals, Inc., 509 U.S. 579 (1993), and Kelly v. State,
effect” when there is multiple drug use or alcohol combined with 824 S.W.2d 569 (Tex. Crim. App. 1992). The DeLarue Court
medication. Use the DRE Student Manual to impeach the DRE also considered an attack on the admissibility of scientific evi
when such an opinion is expressed, because it is not specifically dence under a Rule 403 theory that with a lack of evidence of
reliability of scientific testing, admission of such evidence is
referred to in the manual.
more prejudicial than probative because the state could not ex
trapolate the life of the drug and, under a 403 analysis, without
VIII. Scientific Challenges to the Admissibility of DRE
such cannot be relevant and would be more prejudicial than
Evidence
DREs simply do not possess the scientific or technical probative. Thus, there was no expert testimony extrapolating
training and knowledge required to demonstrate that the DRE or connecting the drugs to intoxication.
Detection of intoxication caused by controlled substances
program is relevant and reliable in order to be admissible as an
“expert” opinion under rule of evidence 702. Most states, like differs from detection of intoxication caused by alcohol. See
Texas, do not have any case law or statutes that specifically allow Smithhart v. State, 503 S.W.2d 283, 286 (Tex. Crim. App. 1973)
DRE evidence to be admitted. The states that have accepted DREs (citing Inness v. State, 106 S.W.2d. 821 (1926)). Jurors are not
have done so with limitations, and the government is required commonly acquainted with the “consequences and effects”
to show that all required 12 steps were properly performed in of controlled substances. Manning v. State, 84 S.W.3d 15, 22
order to be admitted. If not all 12 steps are performed, then (Tex. App.—Texarkana 2002), overruled on other grounds, 114
S.W.3d 922 (Tex. Crim. App. 2003). Consequently, “failure to
DRE protocol and opinion are not admissible.
In Texas, no present case specifically allows the admissibility extrapolate the presence of a controlled substance back to the
of the DRE protocol or a DRE opinion. There are a few states that time of an accident—because such failure can render the evi
have case law that deal specifically with admissibility of DRE.27 dence insufficient under a Rule 403 analysis [can render such
There are several Texas cases, however, that deal specifically with evidence inadmissible].” DeLarue, 102 S.W.3d at 401.
admission of drug opinion testimony. The leading case is Layton
v. State, 2009 Tex. Crim. App. LEXIS 149 (Tex.Crim.App. Feb. 4,
2009).* In the Layton case, there was no evidence as to the dos
*Congratulations and special thanks to legal legends J. Gary Trichter
age taken by the defendant, the exact times of ingestion, or the and W. Troy McKinney for their respective roles in the trial and appeal
half-life of the drug in the human body. Considering the length of Layton v. State. The legal research cited in this article is taken almost
of time between the ingestion of the medication and the time verbatim out of Troy’s PDR to the Texas Court of Criminal Appeals.
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A qualified expert witness must testify regarding any sci
entific or specialized evidence being offered to assist the trier of
fact’s understanding of the evidence. Tex. R. Evid. 702. A court’s
decision not to “hold a ‘gatekeeper’ hearing under Rule 702 to
determine if the evidence has been properly obtained and is
reliable, however, can render such evidence inadmissible.” De
Larue, 102 S.W.3d at 401 (citing Beard v. State, 2002 Tex.Crim.
App. LEXIS 183, No. 0282-00 at*6 (opinion later withdrawn
and appeal abated)).
In DeLarue, the court held the failure to hold a DaubertKelly hearing resulted in error when the trial court admitted the
evidence regarding the “reliability of the State’s marijuana evi
dence as it related to [the] appellant’s intoxication and resultant
behavior.” Id. In DeLarue, the State elicited testimony that showed
the presence of marijuana in the appellant’s bloodstream. The
State failed to “quantify the presence,” show the time the mari
juana entered the defendant’s system, and show he was “under
the influence” of the drug at the time the accident occurred, and
“no attempt was made to show causation between the appellant’s
behavior and the presence of marijuana in his system.” Id.
IX. Summary
DREs simply do not possess the scientific or technical
training and knowledge required to demonstrate that the DRE
program is relevant and reliable in order to be admissible as an
“expert” opinion under rule of evidence 702. Most states, like
Texas, do not have any case law or statutes that specifically allow
DRE evidence to be admitted. The states that have accepted DREs
have done so with limitations, and the government is required
to show that all required 12 steps were properly performed in
order to be admitted. If not all 12 steps are performed, then
DRE is not admissible.28
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2. Drug Evaluation and Classification Training. “The Drug Recognition
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4. Ante, p. xxiii–1.
5. See State v. Sampson, 167 Or. App. 489 (2000). The court barred the
state from referring to the DRE officer as an expert, reasoning that to do so
“would be a comment on the evidence and would lend undue weight to one
person’s testimony and credibility.” DRE was admissible, but state must make
a foundational showing “that the officer who administered the test was prop
erly qualified, the test was administered properly, and the test results were
recorded accurately.”
6. Ante, n. 2, p. iii–1.
7. Ante, n. 2, p. iv–22.
8. Ante, n. 2, p. xxx–15.
9. Ante, n. 2, p. xxiii–1.
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Expert Pre-School,” Student Manual, 2002 Edition, p. ii–9.
25. Ante, n. 2, p. iv–23.
26. Kerrigan, Sarah, Ph.D., Drug Toxicology for Prosecutors: Targeting Hardcore
Impaired Drivers, American Prosecutors Research Institute, Special Topics Series,
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27. State v. Baity, 140 Wash.2d 1, 991 P.2d 1151. DRE opinion of category
of drug believed to be impaired under is admissible only in situations where
all 12 steps of the DRE protocol have been undertaken.
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Significant Decisions Report
Please do not rely solely on the summaries set forth below. The reader is advised to read the
full text of each opinion in addition to the brief synopses provided.
The Significant Decisions Report is published in Voice for the Defense thanks to a state
grant from the Judicial and Courts Personnel Training Fund, administered by the Texas Court of
Criminal Appeals.

Supreme Court
Corley v. United States, __U.S.__ (No. 07-10441, 4/6/09) Court Below: 500 F.3d 210 (3rd
Circuit 2007) Vacated/Remanded
Corley confessed over nine hours after being arrested and interrogated by the FBI and was pre‑
sented to a magistrate judge nearly 30 hours after his arrest. Supremes held that Congress did not
intend 18 U.S.C. §3501 to eliminate the holding of McNabb v. United States and Mallory v. United
States, but only to limit its applications. Rather, said statute only modifies McNabb and Mallory, and
if a defendant wishes to suppress his prior confession under this rule, the court must find whether
defendant confessed within six hours after being arrested unless a longer delay was “reasonable” un‑
der the circumstances. Construing §3501, the Court noted that the government’s argument equating
“involuntary” with “inadmissible” would make section (c) superfluous. The legislative history backs
this reading, and to hold otherwise would leave Rule 5 of the Federal Rules of Criminal Procedure
“without teeth.” Finally, the Advisory Committee’s Notes to FRE 402 state that McNabb and Mallory
survive the rule, rejecting the government’s second argument. Since the lower court failed to determine
whether Corley’s confession “should be treated as having been made within six hours of arrest,” the
lower court’s ruling was vacated and remanded to consider that issue.

Cynthia Hampton

Tim Crooks

Harbison v. Bell, __U.S.__ (No. 07-8521, 04/01/09) Court below: 503 F.3d 566 (6th Cir.
2007) Reversed/Remanded
In this death penalty case, after his appeals and fed/state writs had been exhausted, Harbison
requested appointment of counsel for state clemency proceedings. Both state and federal courts re‑
fused to appoint counsel. Supremes hold that federal statute governing appointment of counsel for
an indigent state prisoner encompasses state clemency proceedings and a certificate of appealability
is not required to appeal a denial of such request. An order merely denying a motion to enlarge the
authority of appointed counsel is not one provided in Section 2253(c)(1)(A), which requires a COA.
Therefore, Harbison’s motion was not subject to the COA requirement. The Court also ruled that
the plain language of Section 3599(e) indicates that appointed counsel’s authorized representation
includes state clemency proceedings.
Kansas v. Ventris, __U.S.__ (07-1356, 4/29/2009) Reversed
Ventris’ statements obtained by a jailhouse informant in violation of the Sixth Amendment were
used at trial for impeachment. He was acquitted of felony murder, but found guilty of aggravated
burglary and aggravated robbery. The state Supreme Court reversed the conviction, holding that
“once a criminal prosecution has commenced, the defendant’s statements made to an undercover
informant surreptitiously acting as an agent for the state are not admissible at trial for any reason,
including the impeachment of the defendant’s testimony.” The Supreme Court agreed with the trial
court’s conclusion that when used to impeach an inconsistent statement, confessions obtained in
violation of the Sixth Amendment undergo a balancing test. The interests of truth finding and the
role of the adversarial system outweigh the violation against the Sixth Amendment in this case. Also,
police will still be deterred from violating the Constitution since evidence gained from informants
who complied with the Constitution is more valuable because it can be used for more than impeach‑
ment purposes.

Cone v. Bell, __U.S.__ (No. 07-1114, 4/28/09) Reversed/
Remanded
In this death penalty case, Supreme Court held that a federal
claim arguing key evidence was suppressed should be adequately
considered by the lower federal court if it has not been defaulted
on or waived in state court proceedings. Sixth Circuit had af‑
firmed the district court’s denial of relief after ruling the claims
were previously waived or determined. Supremes first found
that defendant’s claim was not precluded from federal review.
Because he had not presented such evidence in the state court
proceedings, said evidence could not have been defaulted on or
waived. The claim was also properly preserved and exhausted
in state court. Although the Court found that the suppressed
evidence, when viewed in a light favorable to defendant, would
not have made a difference on the guilty verdict, the evidence
may have played a factor in the jury’s decision on sentencing.
Reversed and remanded.
Arizona v. Gant, __U.S.__ (No. 07-542, 04/21/2009)
Affirmed
Police arrested Gant for driving with a suspended license,
handcuffed, and secured him in a patrol car prior to searching
his car and finding cocaine in the pocket of a jacket. Defendant’s
motion to suppress the evidence was denied by the trial court,
and he was subsequently convicted of drug offenses. The Arizona
Supreme Court reversed, finding the search was not reason‑
able. Supremes rejected the argument that New York v. Belton
should be read broadly to allow a search of a recent occupant’s
car after the arrestee could no longer gain access to the vehicle.
The Court concluded that the two exceptions to the rule that
warrantless searches are per se unreasonable (searches where
there is a reasonable possibility of the car’s occupant gaining
access to the car, and searches where it is reasonable to believe
evidence relevant to the crime of arrest might be found in the
vehicle) did not apply in this case because defendant and the
two other suspects were handcuffed and secured in a patrol car
prior to the search and evidence of the crime defendant was
arrested for could not reasonably be expected to be found in
the car. Therefore, the Court found the search of defendant’s
car unreasonable. Judgment affirmed.

Fifth Circuit
United States v. Ayala, 542 F.3d 494 (5th Cir. 2008)
Although acknowledging authority that the “generic, con‑
temporary” meaning of the term “minor” (for purposes of the
enumerated offenses of “statutory rape” and “sexual abuse of
a minor”) contemplated a person under 16 years of age, see
United States v. Lopez-De Leon, 513 F.3d 472 (5th Cir. 2008), the
Fifth Circuit held that precedent (particularly, United States v.
Zavala-Sustaita, 214 F.3d 601, 604 (5th Cir. 2000)), compelled
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the conclusion that defendant’s prior Texas conviction for in‑
decency with a child under 17 (in violation of Tex. Penal Code
§21.11(a)(1)) was “sexual abuse of a minor,” and hence a “crime
of violence,” warranting a 16-level enhancement under USSG
§2L1.2(b)(1)(A)(ii).
United States v. Gutierrez-Avascal, 542 F.3d 495 (5th
Cir. 2008)
Where defendant was convicted of conspiracy to possess
marijuana with intent to distribute (in violation of 21 U.S.C.
§846), district court did not err in ordering restitution for in
juries caused when, in the course of defendant’s flight from law
enforcement officers, he collided with another vehicle; the res
titution award was authorized by statute because, even though
18 U.S.C. §3663(a)(1) did not specifically list 21 U.S.C. §846 as
one of the offenses for which restitution could be ordered,§846
itself provides that a person convicted of conspiracy under this
section “shall be subject to the same penalties as those prescribed
for the offense [that is the object of the conspiracy]”; because
restitution is allowed upon conviction of possession of mari‑
juana with intent to distribute (the object offense here), it was
likewise permissible upon defendant’s conviction of conspiracy
to commit that offense; nor were the losses that were the subject
of the restitution award too attenuated from the offense of con‑
viction; defendant was engaging in activity in furtherance of the
marijuana conspiracy (flight from pursuing law enforcement
officers) when his vehicle collided with the other vehicle.
United States v. Seale, 542 F.3d 1033 (5th Cir. 2008),
reh’g en banc granted, 550 F.3d 377 (5th Cir. Nov. 14,
2008) (en banc)
Where defendant was not federally indicted until 2007 for
two counts of kidnapping and one count of conspiracy to com‑
mit kidnapping (in violation of 18 U.S.C. §1201(a) and (c)),
but the kidnappings occurred in 1964, defendant’s prosecution
for these offenses was barred by the statute of limitations; al‑
though these offenses were, in 1964, capital offenses that were
not subject to a statute of limitations, see 18 U.S.C. §3281, in
1968 the United States Supreme Court invalidated the death
penalty for the federal kidnapping statute, and in 1972 Congress
amended the federal death penalty statute to eliminate the death
penalty as a possible punishment; the amendment decapitalizing
the offenses with which defendant was ultimately charged was
retroactive with respect to the applicable statute of limitations,
which then became the standard five-year statute of limitations
applicable to noncapital offenses, see 18 U.S.C. §3282; moreover,
the 1994 amendments reinstating the death penalty as a possible
punishment for these offenses could not revive the limitations
period for these offenses, inasmuch as that limitations period
had expired well before 1994; accordingly, the Fifth Circuit panel
vacated defendant’s convictions and rendered a judgment of
acquittal.

United States v. Robinson, 542 F.3d 1045 (5th Cir. 2008)
Where a criminal defendant had filed a pro se appeal from
the district court’s ruling on defendant’s motion for a reduc‑
tion of sentence under 18 U.S.C. §3582(c)(2) motion (based
on the retroactive reductions to the Guideline for crack cocaine
offenses), Fifth Circuit held that it would exercise its discretion
to appoint appellate counsel for defendant “in the interest of
justice”; noting that it had previously held that a defendant had
no constitutional or statutory right to counsel in connection
with §3582(c)(2) motions, it suggested that the legal landscape
might have changed sufficiently since those decisions so as to
possibly produce a different result today; nevertheless, it pre‑
termitted those issues, since it elected to make a discretionary
“interest of justice” appointment of counsel for defendant; the
Fifth Circuit noted that having attorneys on both sides would
allow a fuller airing of a number of weighty issues, including
the entitlement of defendant to counsel in the district court
and the applicability of United States v. Booker, 543 U.S. 220
(2005), to §3582(c)(2) proceedings. (Judge Owen joined only
Part III of the Court’s opinion [which, however, contained all
of the holdings listed above].)
United States v. Dial, 542 F.3d 1059 (5th Cir. 2008)
Fifth Circuit noted an intracircuit split on the standard of
review of a district court’s application of a Guidelines enhance
ment for abuse of position of trust under USSG §3B1.3; be‑
cause earlier decisions applied a clearly erroneous standard,
the Circuit’s “rule of orderliness” compelled application of that
standard in this case, “[d]espite whatever persuasiveness” later
decisions applying de novo review might have; under this stan‑
dard, the district court did not clearly err in applying the §3B1.3
enhancement to defendant insurance adjuster, who abused his
discretionary authority to settle and pay insurance claims to
facilitate the payment of fraudulent claims.
United States v. Porter, 542 F.3d 1088 (5th Cir. 2008)
In prosecution for 18 U.S.C. §371 conspiracy to manu‑
facture and utter counterfeit obligations of the United States
(in violation of 18 U.S.C. §§471 and 472, respectively), district
court did not abuse its discretion in refusing to give defendant’s
requested instruction defining the term “counterfeit” (defining
that term as something that “bears such a likeness or resemblance
to genuine currency as is calculated to deceive an honest, sensible
and unsuspecting person of ordinary observation and care when
dealing with a person supposed to be upright and honest”) and
instead giving a definition that defined “counterfeit” as merely
“hav[ing] a likeness or resemblance to genuine currency”; al‑
though defendant’s requested definition of “counterfeit” might
have been necessary had she been charged of conspiring to vio‑
late 18 U.S.C. §473, the district court’s definition of “counterfeit”
was adequate for a conspiracy to violate 18 U.S.C. §§471 and
472. (Judge Haynes dissented on this point.)

United States v. Pillado-Chaparro, 543 F.3d 202 (5th Cir.
2008)
Defendant’s prior conviction for using a telephone to fa‑
cilitate a conspiracy to distribute marijuana and/or cocaine (a
violation of 21 U.S.C. §843(b)) was a “drug trafficking offense”
that qualified for a 16-level enhancement under USSG §2L1.2(b)
(1)(A)(i).
United States v. Klein, 543 F.3d 206 (5th Cir. 2008):
(1) In mail fraud/health care fraud prosecution of physician
for submission of false insurance claims, district court did not
reversibly err in refusing a defense-proffered jury instruction
defining a “scheme to defraud” as one that is “reasonably calcu‑
lated to deceive persons of ordinary prudence”; the definition
given by the district court (which was substantially similar to
that in the Fifth Circuit pattern jury instructions) did not seri‑
ously impair defendant’s defense that he did not deceive the
insurers because they were aware of where and how he treated
his patients; nor did district court reversibly err in instructing
the jury on the health care fraud charges under 18 U.S.C. §1347;
although an effect on interstate commerce is an element of the
crime proscribed by §1347, the district court’s instruction argu‑
ably included this requirement; in any event, the refusal to give
the defense’s proffered instruction on “affecting commerce” did
not seriously impair defendant’s ability to present his defense.
(2) In sentencing defendant, however, the district court mis
applied the Guidelines and reversibly erred when, in calculating
the Guideline “loss” figure, it failed to give defendant physician
credit for the fair market value of medications actually dispensed,
as required by USSG §2B1.1, comment (n.3(E)(i)); the district
court also reversibly erred in computing the restitution award,
because it used defendant’s gross proceeds from his fraud, and
not the actual loss to the insurers (because the insurers would
have had to reimburse at least some portion of the claims); ac‑
cordingly, although affirming the convictions, the Fifth Circuit
vacated the sentence and the restitution order and remanded
for resentencing.
United States v. Cardenas-Cardenas, 543 F.3d 731 (5th
Cir. 2008)
Holding that nothing in James v. United States, 127 S. Ct.
1586 (2007), overruled its prior precedent on the subject, Fifth
Circuit adhered to that precedent and held that defendant’s
conviction for burglary of a habitation under Tex. Penal Code
§30.02(a)(1) was “burglary of a dwelling” as contemplated by
USSG §2L1.2 and hence was a “crime of violence” warranting
a 16-level enhancement under USSG §2L1.2(b)(1)(A)(ii).
United States v. Sandoval-Ruiz, 543 F.3d 733 (5th Cir.
2008)
Defendant’s prior conviction for delivery of marijuana, in
violation of the Illinois Cannabis Control Act (720 Ill. Comp. Stat.
§550/5(g) (West 1999)), qualified as a “drug trafficking offense”
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warranting a 16-level enhancement under USSG §2L1.2(b)(1)
(A)(i); the Fifth Circuit rejected defendant’s contention that
Illinois accountability law encompassed a broader range of
conduct than that contemplated by USSG §2L1.2.
United States v. Constante, 544 F.3d 584 (5th Cir. 2008)
District court reversibly erred in characterizing defendant’s
prior Texas convictions for burglary of a habitation under Tex.
Penal Code §30.02(a)(3) as convictions for the enumerated
“violent felony” of “burglary” for purposes of sentence enhance‑
ment under the Armed Career Criminal Act, 18 U.S.C. §924(e);
under the reasoning of United States v. Herrera-Montes, 490
F.3d 390, 391–92 (5th Cir. 2007), the defendant’s convictions
under §30.02(a)(3) did not meet the “generic, contemporary”
definition of “burglary” set out in Taylor v. United States, 495
U.S. 575 (1990), because, as with the Tennessee statute at is‑
sue in Herrera-Montes, §30.02(a)(3) does not require intent to
commit a crime at the time of the unlawful entry; accordingly,
the Fifth Circuit vacated defendant’s sentence and remanded
for resentencing.

Court of Criminal Appeals
PDR Opinions
Appellant’s PDRs

Hayden v. State, __S.W.3d__ (Tex.Crim.App. No. 086007, 4/8/09) Affirmed
In this murder case, both the Appellant and the victim were
homeless people. COA did not err in upholding the exclusion of
evidence to show that the victim was a convicted sex offender.
During trial Appellant wanted to introduce the evidence, at
both phases of trial, not to show that the victim was a less val‑
ued member of society, but to rebut the state’s evidence that
the victim was a “pretty nice guy.” CCA holds the evidence was
inadmissible rebuttal evidence and the trial judge was within
her discretion to exclude the evidence. Judgment is therefore
affirmed.
Terrell v. State, __S.W.3d__ (Tex.Crim.App. No. 092207, 4/8/09) (Reversed/Remanded)
Review was granted to determine whether the due course
of law provision affords greater protection than the Due Process
Clause when the State loses or destroys evidence and, if so, what
standard applies to such a violation. Based on its decision in
Pena v. State (Pena IV) (see summary, infra), CCA concludes that
COA erred in failing to consider whether Appellant preserved
his particular due course of law complaint for appellate review.
Therefore, COA’s judgment is reversed and case is remanded so
that COA can determine whether Appellant’s specific due course
of law complaint was timely and specific under Texas Rule of
Appellate Procedure 33.1.
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Hammer v. State, __S.W.3d__ (Tex.Crim.App. No. 078608, 4/8/09) Reversed/Remanded
In this aggravated sexual assault case, CCA holds the trial
court abused its discretion in excluding evidence that the com‑
plainant in this prosecution for indecency with a child had previ‑
ously made a false accusation of “rape.” Fifteen-year-old “victim”
testified that Appellant (her father) had sexually assaulted her,
and on cross admitted that she was angry with him for impos‑
ing strict rules on her. Trial court excluded evidence that she
had also falsely accused her uncle of the same conduct because
she did not want Appellant to find out she had sex with some‑
one else. This and other evidence, relating to events occurring
shortly before the two alleged sexual encounters at issue in this
trial and relevant to victim’s animus toward Appellant and her
desire to get out of his house, is demonstrably more probative
than prejudicial in establishing her motive to testify. There is
nothing in the record that would support a finding that its prej
udicial effect outweighed its probative value, much less why
its probative value was substantially outweighed by the danger
of unfair prejudice. Judgment is therefore reversed and case is
remanded to COA for a harm analysis.
Barrios v. State, __S.W.3d__ (Tex.Crim.App. No. 089108, 4/29/09); Affirmed
Appellant objected when the trial court in his capital (life)
trial gave an instruction on the lesser-included offense of ag‑
gravated robbery. COA rejected Appellant’s contention that the
trial court erred by instructing the jury that it must unanimously
agree that he was not guilty of capital murder before it could
consider the lesser-included offense of robbery, and the instruc‑
tion did not require the jury to unanimously agree on acquittal.
CCA agrees. CCA points to Boyette v. State, 692 S.W.3d 512 (Tex.
Crim.App. 1995), in which it states: “The better practice is to
instruct the jury that if it has a reasonable doubt as to whether
a defendant is guilty of any offense defined in the charge, it
will find the defendant not guilty and the better location for
such an instruction is after the last lesser included offense in
the charge.” However, Boyette also says jurors may consider the
evidence “in light of the entire charge read as a whole.” Here the
charge allowed the jury to consider the entire charge as a whole,
and the complained-of instruction does not require the jury to
unanimously agree that a defendant is not guilty of the greater
offense before considering a lesser-included offense. Finding no
error in the jury charge, it is unnecessary to consider whether
Appellant was harmed. Judgment is affirmed.
Villarreal v. State, __S.W.3d__ (Tex.Crim.App. No. 098408, 4/29/09); Affirmed
After Appellant beat up his girlfriend, whom he was not
living with, she obtained a protective order. In his trial for vio‑
lation of a protective order, he argued the charge was deficient
because it included a definition of “dating violence” as defined
in the Family Code, and the evidence was legally and factu‑

ally insufficient because of the above definition. CCA holds
the evidence is not legally insufficient to support the convic‑
tion. The appellate court must evaluate the evidence using the
Malik hypothetically correct charge. A rational jury, reading the
protective order as a whole, and considering it in the context
of all the other evidence as well as the trial court’s instructions
regarding the meaning of “family violence,” could have found
the essential elements of the crime beyond a reasonable doubt.
Appellant’s factual insufficiency is dismissed as improvidently
granted because he in effect asks CCA to conduct a de novo
review of the facts. As to the charge, the grand jury, through its
indictment, charged Appellant with the offense of violation of
a protective order, one element of which was the commission of
“family violence” as that term was defined by the Family Code.
Because the definitions of “dating violence” and “dating rela
tionship” affected the meaning of the “family violence” element
of the offense, the trial court did not err in instructing the jury
on those definitions. Judgment is affirmed.
State’s PDRs

Sierra v. State, __S.W.3d__ (Tex.Crim.App. No. 0018-08,
4/1/09) Reversed/Remanded
Appellant got drunk and ran into a Toyota with his SUV,
seriously injuring the passengers in the Toyota. He was convicted
of felony DWI, and a deadly weapon finding was entered in the
judgment. COA deleted the finding, holding the evidence was
insufficient to support it. CCA holds that a rational jury could
have found that Appellant drove in a reckless and dangerous
manner during the offense. In a case involving use of a vehicle
as a deadly weapon, appellate courts must first evaluate the
manner in which the defendant used the motor vehicle during
the felony, and second, they must consider whether, during the
felony, the motor vehicle was capable of causing death or serious
bodily injury. Viewing the evidence in the manner most favorable
to the verdict, Appellant’s recklessness was sufficient evidence.
COA used an incorrect standard in determining that no deadly
weapon finding was warranted. CCA rejects State’s invitation
to consider only the single factor of intoxication as sufficient
to prove recklessness, in support of which it cites the following
statistic from “the Mother’s [sic] Against Drunk Driving website:
‘In 2006, an estimated 17,602 people died in alcohol-related
traffic crashes—an average of one every 30 minutes.’” Judgment
is reversed and case is remanded to the COA for consideration
of Appellant’s remaining point of error (factual sufficiency).
Trejo v. State, __S.W.3d__ (Tex.Crim.App. No. 0276-08,
4/1/09) Reversed/Remanded
PDR was granted to review some of the questions recog‑
nized but not addressed in Hall v. State, 225 S.W.3d 524, 537
(Tex.Crim.App. 2007): whether “the issue of error in the charge
was preserved for appellate review, [whether] a judgment of guilt
of a lesser offense that was not included in the alleged offense
is void because a trial court has no jurisdiction to enter such

a judgment, [and whether] the appellant suffered harm that
required reversal.” The charge referred to was an instruction
on lesser-included offenses that Appellant did not object to.
COA reversed after holding that aggravated assault was not a
LIO of aggravated sexual assault, and therefore trial court had
no jurisdiction to instruct the jury on that offense. CCA holds
error was preserved because the standard of review for charge
error is that of Almanza. Charge error may be raised for the first
time on appeal. Unobjected-to error is subject to an egregious
harm standard. CCA also holds that trial court had jurisdiction
to instruct the jury. Subject-matter jurisdiction requires both
a general grant of authority to the trial court and a charging
instrument that invokes that jurisdiction over the particular
case. Here there was both, so trial court had jurisdiction over
the case, even if it was error to give a LIO charge. Judgment is
reversed and remanded to COA for an Almanza analysis.
Pena v. State, __S.W.3d__ (Tex.Crim.App. No. 1411-07,
4/8/09) Reversed/Remanded
Because Appellant did not preserve his Texas Constitutional
due course of law complaint (on destruction of evidence) for
appellate review, COA erred in addressing that complaint and
reversing the conviction and sentence on that ground. Although
he eventually invoked the Texas due course of law provision
when objecting before the trial judge, he failed to argue that it
provides greater protection than the federal Due Process Clause.
COA’s judgment is reversed and remanded for proceedings con
sistent with this opinion. COA also decides it is unnecessary to
reach the State’s remaining grounds in light of its resolution of
the preservation issue.
Vennus v. State, __S.W.3d__ (Tex.Crim.App. No. 154007, 4/22/09) Reversed
Under the invited-error doctrine, Appellant may not com‑
plain on appeal that the State failed to carry its burden to prove
for Fourth Amendment purposes the reasonableness of Appel‑
lant’s detention and search of his car when Appellant prevented
the State from carrying this burden through his objections at
the suppression hearing.
Hardy v. State, __S.W.3d__ (Tex.Crim.App. No. 060808, 4/22/09) Affirmed
Appellants participated in an eight-month anti-war dem‑
onstration in Crawford, Texas. The county court responded to
the demonstration with an order that prohibited tents from
being placed on the right-of-way of any county road, and de‑
fined “right-of-way” as the area between the fences on county
roads. The order stated that the county would prosecute vio‑
lators in accordance with the criminal trespass laws of Texas.
To challenge the constitutionality of the ordinance, Appellants
erected a tent on the side of the road. Appellants were arrested,
not for being so close to a road as to obstruct it, but for being
in a tent in the right-of-way. However, they were later charged
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with violating Tex. Penal Code §42.03, Obstructing Highway
or Other Passageway. Appellants argued that the State failed to
prove they created an obstruction within the meaning of §42.03.
COA reversed Appellants’ convictions and entered an acquittal.
Hardy v. State, 250 S.W.3d 133 (Tex. App.—Waco 2008). State’s
PDR presents an issue of first impression: What proof does a
conviction pursuant to §42.03(a)(2)(A) require when no actual
obstruction occurred? Because the legislature chose to use “pre‑
vent” rather than “remove,” an actual obstruction is not required,
but the use of “prevent” indicates that a potential obstruction
must exist. Any potential obstruction must be capable of render‑
ing the highway impassable or to render passage unreasonably
inconvenient or hazardous. Proof that appellants violated the
county ordinance is not proof that they violated §42.03(a)(2)
(A). Viewing the evidence in the light most favorable to the
verdict, no rational trier of fact could have found the essential
elements of the offense beyond a reasonable doubt.
State Prosecuting Attorney’s PDR

Rey v. State, __S.W.3d__ (Tex.Crim.App. No. 1687-07,
4/1/09) Reversed/ Remanded
COA reversed the conviction for child abandonment, agree‑
ing with Appellant that he did not stand in loco parentis with his
step-son, whom he allegedly abandoned; it reversed the con
viction and rendered a judgment of acquittal. Rey v. State, 238
S.W.3d 840 (Tex. App.—Amarillo, 2007). CCA holds the COA
used the wrong standard of review because the relevant statute,
Tex. Penal Code §22.041(b), has no in loco parentis requirement.
Rather, the statute provides that a “person commits an offense
if, having custody, care, or control of a child younger than 15
years, he intentionally abandons the child in any place under
circumstances that expose the child to an unreasonable risk of
harm.” For the purpose of the statute, “the actor has assumed
care, custody, or control if he has by act, words, or course of
conduct acted so as to cause a reasonable person to conclude
that he has accepted responsibility for protection, food, shelter,
and medical care for a child[.]” Because COA erred in grafting
an “in loco parentis” onto the statute, its analysis of the insuf‑
ficiency claim was deficient. Thus, its judgment is reversed, and
the case is remanded to COA for a proper analysis using the
proper standard.
Steadman v. State, __S.W.3d__ (Tex.Crim.App. No.
1311-08, 4/1/09) Reversed/Remanded
In this aggravated sexual assault of a child case, COA re‑
versed after holding the evidence was factually insufficient. SPA’s
PDR was granted to determine whether COA’s review failed to
conform to the requirements of Clewis v. State and its progeny.
CCA agrees the COA’s review was erroneous. COA made infer
ences in Appellant’s favor rather than reviewing the record in a
“neutral” light. COA recited facts favorable to Appellant’s posi‑
tion while overlooking other evidence. COA also seems to have
discounted the jury’s ability to disbelieve Appellant’s explana‑
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tion of how the victim might have contracted gonorrhea. In
short, COA failed to give the deference to the jury required by
Clewis. Furthermore, COA should have discussed the various
items of evidence and explained what role they played in its
factual sufficiency determination. Finally, it appears that COA
may have employed an incorrect understanding of the term
“penetration” in its analysis. Concluding that COA has failed in
several respects to conduct a proper factual sufficiency review,
CCA reverses the judgment and remands the case for further
proceedings consistent with this opinion.
Mays v. State, __S.W.3d__ (Tex.Crim.App. No. 0670-07,
4/22/09) Reversed
During voir dire in a murder trial, Appellant sought to raise
the subject of diminished capacity as it affects a defendant’s cul
pable mental state at the time of the offense. The trial court ruled
that it would exclude any evidence of the Appellant’s dimin
ished capacity and invited the Appellant to proffer evidence. The
State here raised the issue of whether the Appellant’s proffer of
evidence was sufficient to preserve that ruling for appeal. CCA
holds that it was not sufficient because the trial judge intended
his ruling excluding all evidence of diminished capacity to apply
not simply for purposes of voir dire, but to the entire guilt phase
of the trial. In order to preserve error, the appellant therefore
was obliged to make an offer of proof that extended beyond the
anticipated questions to, and topics of discussion with, potential
jurors during voir dire. He was required to proffer, with some
degree of specificity, the substantive evidence he intended to
present, during the guilt phase, of the Appellant’s mental im
pairments and their impact on his mental state at the time of
the offense. This he failed to do.
Karenev v. State, __S.W.3d__ (Tex.Crim.App. No. 082208, 4/22/09) Reversed/Remanded
The question in this case is whether a facial challenge to the
constitutionality of the harassment statute may be raised for the
first time on appeal. CCA holds that it may not. Elena Karenev
filed for a divorce from appellant. Then Appellant sent Elena
several email messages, which became the basis of a conviction
for harassment. On appeal, he claimed for the first time that
the harassment statute was unconstitutionally vague. COA held
that a challenge to the constitutionality of a statute as applied
to a particular defendant must be raised at trial in order to pre‑
serve error. But the court also held, based on one of its earlier
decisions and relying upon what it called the Rabb rule (after
Rabb v. State, 730 S.W.2d 751 (Tex. Crim. App. 1987), and Rose
v. State, 752 S.W.2d 529, (Tex.Crim.App. 1988)), that a claim
that a statute is unconstitutional on its face may be raised for
the first time on appeal. CCA concludes that the “Rabb/Rose”
rule is “a made-up . . . rule in search of a rationale to justify its
existence.” Both Rabb and Rose preceded Marin, the watershed
case in the area of error preservation. Marin held that statutes
are presumed constitutional until it is determined otherwise.

The State and the trial court should not be required to anticipate
that a statute may later be held to be unconstitutional.
Holmes, Woodall, et al, v. State, __S.W.3d__ (Tex.Crim.
App. No. 453/60-07, 4/29/09) Reversed (Woodall) /
Affirmed all others
Appellant’s conviction for DWI was reversed on appeal. See
Woodall v. State, 216 S.W.3d 530 (Tex. App.—Texarkana 2007).
Seven other defendants’ DWI convictions from the same trial
court were also reversed (in unpublished decisions) and were
consolidated for purposes of this PDR. In Woodall’s (Appel‑
lant’s) TBC, when the state asked the trial court to take judicial
notice of the underlying science of the intoxilyzer, Appellant
objected and asked to question the state’s expert regarding its
reliability. Trial court overruled the objection, and although
counsel said he would make a bill of exceptions on what ques‑
tions he would have asked the expert, he failed to do so. Ap‑
pellant then withdrew his not guilty plea and pled nolo. The
other seven Appellants filed written motions objecting to the
intoxilyzer testimony, and pled nolo. COA reversed, held that
the Appellants had preserved the error for review, that complete
denial of the right to cross-examine was error, that the right to
present a defense is a fundamental element of due process of
law, and that a violation of that right amounts to constitutional
error. COA also concluded that it could not determine beyond
a reasonable doubt that the errors did not contribute to the
convictions, pursuant to Rule of Appellate Procedure 44.2(a).
CCA disagrees. When the defense attorney failed to “perfect a
bill” or to make a statement of what he would prove, as he told
the trial court he would do, he failed to satisfy Rule 103(a)(2).
Counsel’s statements were not a reasonably specific summary of
the evidence offered. Because the substance of the evidence has
not been made known to the CCA in the record, and because
the substance of the evidence is not apparent from the record,
Appellant Woodall has failed to comply with Rule 103(a)(2).
Thus, CCA says it is unable to judge the admissibility of the
excluded evidence or determine whether the trial court abused
its discretion by excluding it. The error has not been adequately
preserved for this or any appellate court. Judgment is therefore
reversed. However, as to the other seven Appellants, because
they filed written motions, the error was preserved. Thus, their
judgments are affirmed.

Writ Opinion
Habeas Corpus Applications

Ex parte Baker, __S.W.3d__ (Tex.Crim.App. No. 76,031,
4/1/09) Relief Granted
This writ was filed and set to determine whether Appli‑
cant should receive credit toward the expiration of his two-year
state-jail sentence for the time he was out of custody follow‑
ing his erroneous release. Applicant was convicted of a state
jail felony in Gillespie County and then sent to Harris County,

where he was convicted of a misdemeanor. Upon release from
Harris County he was released from custody. He was not re‑
turned to Gillespie County because it did not place a detainer
on him. He was arrested six years after the release. If credited
with this time, his sentence would be discharged. Following
Ex parte Hale, 117 S.W.3d 866 (Tex.Crim.App. 2003), and Ex
parte Rowe, __S.W.3d__ (Tex.Crim.App. No. 76,088, 2/9/09),
CCA holds that Applicant is entitled to relief for the time spent
out of custody due to his erroneous release. Because he was
convicted of a state jail felony, and has been out of custody for
more than two years (his sentence), he is ordered discharged
from custody.
***Important Case for Writ Lawyers***
Ex parte Reedy, __S.W.3d__ (Tex.Crim.App. No. 75862,
4/29/09); Relief Granted
Applicant was sentenced to life for capital murder pursuant
to a plea bargain as follows:
“Waive seeking death penalty + plead to capital life +
waive 11.07 and 11.071 Code of Criminal Procedure
remedies.”
CCA holds Applicant’s waiver of post-conviction habeas relief
was not enforceable as against his claim that his trial counsel
rendered constitutionally ineffective assistance of counsel. Writ
is remanded to the convicting court to determine whether Ap
plicant’s claim of ineffective assistance of counsel presents con
troverted, previously unresolved facts material to the legality
of his confinement. If so, the convicting court should proceed
to a resolution of those unresolved facts as appropriate under
Article 11.07, Section 3(d), of the Code of Criminal Procedure,
thereafter transmitting its recommended findings of fact and
conclusions of law, along with the habeas record, to CCA. The
right to bring a post-conviction application for writ of habeas
corpus in felony cases may be waived, but to be enforceable, such
a waiver must be made voluntarily, knowingly, and intelligently.
A waiver of post-conviction habeas corpus relief is not enforce‑
able as to a claim that a guilty plea was involuntary because it
was the product of ineffective assistance of counsel, i.e., that,
but for the patent incompetence of this trial counsel, Applicant
would not have pled guilty but would have insisted on going to
trial. Relief is granted. Case is remanded to the trial court for
further proceedings consistent with this opinion.

Death Penalty Opinions
Direct Appeal

Gamboa v. State, __Sw.3d__ (Tex.Crim.App. No. 75,635,
4/8/09) Affirmed
Facts: Appellant shot and killed the owner of Taco Land, a
bar in San Antonio, then demanded money from the employees.
He shot two employees, one of whom died three weeks after the
offense.
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Rejected Issues:
1. Evidence was not factually sufficient to support the con
viction.
2. Appellant was not deprived of a fair and impartial jury
because the court sua sponte excluded a prospective juror who
was arrested for DWI during voir dire. CCA has previously
held that when Witherspoon error is not at issue, the erroneous
excusal of a veniremember will call for reversal “only if the rec
ord shows that the error deprived the defendant of a lawfully
constituted jury.” Jones v. State, 982 S.W.2d 386, 394 (Tex. Crim.
App. 1998).
3. Instruction to disregard cured any impropriety of victim’s
family member who shouted at Appellant, during trial, “You did
this for 200 dollars?”
4. Assuming testimony implicating Appellant as the shooter
in a subsequent robbery was improperly admitted under TRE
404(b), the trial court’s instruction to disregard rendered it in‑
consequential.
5. Eyewitness identification of Appellant was not tainted by
a third photo spread that was mistakenly shown him. Witness
testified he based his in-court identification of Appellant on his
memory of the events that transpired at Taco Land and of the
murder.
6. Appellant was not denied a unanimous jury because the
indictment (alleging killing victim during robbery, and killing
him and the other victim during same criminal episode) allowed
the jury to convict him based upon two distinct and separate
theories within the capital murder statute without having to
unanimously agree which one was applicable. Relying primarily
on Kitchens v. State, 823 S.W.2d 256, 258 (Tex. Crim. App. 1991)
(disjunctive submission of two theories of capital murder with
two different aggravating elements—the underlying offenses
of robbery and aggravated sexual assault—did not violate the
right to a unanimous verdict because the different theories were
simply alternate methods of committing the same offense), CCA
holds said case applies equally to all alternate theories of capital
murder contained within §19.03, whether they are found in
the same or different subsections, so long as the same victim is
alleged for the predicate murder, as was the case here.
7. No outside influence on juror Hacek, who overheard
cop ask prosecutor if it took “all of 45 minutes” for the jury to
find Appellant guilty. Juror told cop to be quiet, and trial court
properly admonished Hacek not to discuss with others.
8. No outside influence on juror Lincoln because her son
had been arrested over the weekend and was in jail. Lincoln
testified she could still be fair, would not be distracted, and that
she had left her son in jail to teach him a lesson.
9. Other rejected issues: cumulative effect of errors; uncon‑
stitutionality of death penalty scheme; lethal injection is cruel
and unusual.
Young v. State, __S.W.3d__ (Tex.Crim.App. No. 75,352,
4/22/09) Affirmed
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Facts: Appellant attempted to rob a convenience store and
shot and killed the store clerk.
Rejected Issues:
1. The State’s primary evidence, the store’s video surveil‑
lance, was legally and factually sufficient to convict Appellant.
Despite the video sequence being short, and the events occurring
quite fast, there was sufficient evidence for a jury to reasonably
infer that the Appellant murdered the clerk in the course of
attempted robbery.
2. There was sufficient evidence to prove future dangerous‑
ness. The evidence revealed that immediately after Appellant
stole a car from a woman at gunpoint, he drove to the conve‑
nience store, demanded money, and shot the store clerk dead
when he did not cooperate quickly enough. Appellant then left
the store, disposed of his weapon, and picked up a prostitute
with whom he could do drugs. This evidence of such a callous
crime might alone support a finding of future dangerousness.
The State presented further evidence that the Appellant com‑
mitted aggravated sexual assault on the woman from whom he
stole the car.
3. The trial court did not err in overruling Appellant’s Batson
challenges. Where the prosecutor has articulated his reasons for
the challenged peremptory strike and the trial court has ruled
on the ultimate questions of intentional discrimination, that
issue becomes moot. Furthermore, the appellate court will not
disturb a trial court’s ruling on a Batson issue unless it is clearly
erroneous.
4. The trial court properly denied Appellant’s motion to
suppress his statements and the evidence seized following his
arrest because appellant failed to offer evidence that the arrest
was warrantless.
5. The trial court did not err in admitting into evidence
an autopsy identification photograph of the victim at the guilt
phase of trial because the photo is not particularly gruesome
or detailed, is not enhanced in any way, and portrays no more
than the condition of the victim due to the injuries inflicted.
6. The trial court properly denied Appellant’s request for
a jury charge on the lesser-included offense of murder because
there is no evidence in the record that Appellant is guilty only
of the lesser-included offense.
7. The trial court properly overruled Appellant’s objection
and permitted the admission of evidence at punishment regard‑
ing an extraneous shooting incident because the evidence was
clearly probative of whether the Appellant would be a future
danger.
8. The trial court properly denied Appellant’s motion for
mistrial at punishment based on a police officer’s spontaneous
statement that the weapon used by Appellant was a stolen firearm
because this statement did not cause incurable prejudice.
9. While the jury was not given the statutorily required in
struction that they need not agree on the particular mitigating
evidence, they unanimously found that no sufficient mitigating
circumstances warranted a life sentence; therefore, Appellant was

not deprived of the constitutional guarantee of a unanimous
verdict and did not suffer egregious harm.
Smith v. State, __S.W.3d__ (Tex.Crim.App. No. 75,479,
5/6/09) Affirmed
Facts: Appellant entered his ex-girlfriend’s house and shot
and killed her. He then exited the house and shot and killed his
ex-girlfriend’s daughter, who was hiding behind a car. He was
convicted of murdering more than one person during the same
criminal transaction.
Rejected Issues:
1. The trial court did not err by amending the indictment to
add “during the same criminal transaction.” Appellant claimed
this violated Article 28.10, due process, and his right to a grandjury indictment. Specifically, appellant complained that the
amendment transformed the offense from two separate counts
of murder to one count of capital murder without giving him
proper notice. CCA concluded that the indictment notified ap‑
pellant of the nature of the charge against him although it was
defective for failing to state whether the deaths were during the
same criminal transaction, or the same scheme or course of con‑
duct. Further, appellant’s substantial rights were not harmed.
2. The trial court properly granted the prosecution’s chal‑
lenges for cause to ten veniremembers based on their personal
beliefs against capital punishment. CCA reviewed the trial court’s
rulings on challenges for cause with “considerable deference”
because the trial court is in the best position to evaluate the
veniremember’s demeanor and responses.
3. The trial court did not err in refusing the instruction on
the lesser-included offense of murder. Appellant argued that the
evidence allowed a conclusion that the deaths did not occur in
the “same transaction.” However, CCA found no evidence that
appellant did not kill the victims during “a continuous and
uninterrupted chain of conduct occurring over a very short
period of time . . . in a rapid sequence of unbroken events.”
4. The trial court did not err in failing to define “same
criminal transaction” in the jury charge. Because jurors are pre
sumed to attach a common understanding to the meaning of
this term, there was no error in rejecting appellant’s request
for a definition. Further, as there was no evidence from which
a rational jury could find appellant guilty only of murder, any
error resulting from failure to define “same criminal transac‑
tion” would not have contributed beyond a reasonable doubt
to appellant’s conviction or punishment.
5. The trial court properly admitted records of appellant’s
conduct in prison over appellant’s objection that this violated
his Sixth Amendment right to confront and cross-examine wit‑
nesses against him. CCA agreed that the admission of certain
portions of the records violated appellant’s Sixth Amendment
rights; however, appellant was not harmed because the records
were not emphasized by the State.
6. Appellant argued that Texas lethal-injection violates the
Eighth and Fourteenth Amendments to the federal constitution.

Because appellant’s execution is not imminent, his claim is not
ripe for review. Further, appellant did not litigate this issue in
the trial court, and so the record is not sufficiently developed
for CCA to resolve the claim.
7. As CCA has previously held: The Texas capital sentencing
scheme is not unconstitutional; Texas Code of Criminal Proce‑
dure article 37.071 is not unconstitutional; and the mitigation
issue is not unconstitutional.

Death Writ
Ex parte Hathorn, __S.W.3d__ (Tex.Crim.App. No. AP75,917, 4/8/09) Relief Granted
During pendency of Applicant’s direct appeal, CCA handed
down its first Penry opinion. On this, his third subsequent habeas
application, Applicant claims that “[t]he former Texas special
issue questions operated so as to preclude any meaningful con‑
sideration of mitigation evidence by the jury that sentenced the
Applicant in violation of the Eighth and Fourteenth Amend‑
ments and Penry v. Lynaugh, 492 U.S. 302 (1989) (Penry I).”
CCA originally dismissed this writ as an abuse of the writ, but
now reconsiders that ruling. CCA:
1. Refused to fault Applicant or his attorney for failing to object
to the jury charge at punishment or request an instruction
informing the jury it may give effect to the mitigating evi
dence presented at trial. Under established precedent, the
trial judge would have been correct in overruling the ob
jection or denying the additional instruction, and clearly
the defendant would not have been granted relief from this
Court on direct appeal.
2. The evidence presented at trial (extremely abusive child
hood) was the type of evidence that requires a separate
vehicle in order for the jury to be able to give effect to
their consideration of the evidence. Ex Parte Moreno, 245
S.W.3d 419 (Tex. Crim. App. 2008) (“We can no longer
maintain that evidence of a troubled childhood is ade
quately encompassed within the statutory special issues.”
. . . Supreme Court precedent has long rejected the notion
that a jury can meaningfully express its reasoned moral
response to evidence of a troubled or disruptive childhood
within the narrow confines of the special issues.)
3. Applicant was not required to file a supplemental brief rais
ing this issue on appeal. This case is procedurally similar
to Moreno, supra, and CCA refuses to hold Applicant to a
higher standard.
Given the unique circumstances of this case, and the state of
the law at the time of Applicant’s trial and direct appeal, his
claim is not barred by procedural default for failure to object
to the lack of a mitigation instruction at trial, or for failure to
file a supplemental brief raising a Penry claim on direct ap‑
peal. Because the mitigating evidence presented at trial is the
type of evidence for which he was entitled to a separate vehicle
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for consideration, case is remanded to the trial court for new
punishment hearing.

Court of Appeals
COA summaries are by Chris Cheatham of Cheatham &
Flach, PLLC, Dallas, Texas.
Reopening of intoxication manslaughter case was per
missible, given “new physical evidence showing only
one ‘belt stop’ button per seat belt,” which according to
defendant was “unequivocal physical proof” that, at the
time of the accident, one of the other occupants was in
the driver’s seat and not him
Birkholz v. State, 2009 WL 89645 (Tex.App.—San Antonio 1/14/09)
“As with Reeves, Birkholz made the motion to reopen in
a timely fashion, and had the evidence in hand at the time the
motion was made. The trial court was clearly informed that the
evidence being offered by Birkholz would show that the seat belt
fragment found lying across Bowen was in fact from the driver’s
side, substantially increasing the likelihood that the jury would
accept Birkholz’s argument that Bowen was the driver. If a jury
presented with the evidence of the enlarged picture of Bowen
and the seat belt specifications of the car in question agrees with
the contention that the seat belt draped across Bowen was from
the driver’s side, the evidence could potentially prove Birkholz
was not behind the wheel during this accident. As such, the
evidence was material and bore directly on a central issue in
the case—whether Birkholz was driving the car involved in the
accident.”
Rejected by the court was State’s argument that a
switchblade knife need not be capable of inflicting se
rious bodily injury or death in order to be a prohibited
weapon under section 46.05. Nevertheless, and despite
zero trial testimony regarding whether defendant’s knife
was capable of inflicting SBI or death, the appellate
court simply opened the knife and determined sua
sponte that it’s capable of SBI
Estrada v. State, 2009 WL 214716 (Tex.App.—Dallas
1/30/09)
“[Defendant], on the other hand, argues that because the
definition of ‘switchblade knife’ includes the word ‘knife,’ we
must also incorporate the definition of ‘knife’ into the definition
of ‘switchblade knife.’ We agree with [defendant]. . . . Neverthe‑
less, we disagree with [defendant] that the evidence in this case
is legally insufficient to support his conviction. . . . Testimony
that the knife was capable of inflicting serious bodily injury
or death was not required in this case because the knife was
introduced into evidence during trial. . . . The knife is included
in our appellate record and we have examined it. When opened,
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the knife measures approximately 7.5 inches long, and the blade
is just over 3 inches long and tapers to a point. After examining
it, we conclude that the knife itself is legally sufficient evidence
to prove that it was capable of inflicting serious bodily injury
or death.”
No Brady violation resulted from State’s failure to pre
serve and disclose a video recording of the events in the
county jail that led to defendant’s conviction for assault
of a public servant
Chandler v. State, 2009 WL 211732 (Tex.App.—Texar
kana 1/30/09)
“The only evidence concerning the video is that it did not
clearly depict the confrontation and did not assist in determining
what occurred. It cannot be determined from this record that
the recording would have been favorable to [defendant]. . . .
Since there is no showing that the evidence is favorable to the
defendant, it cannot be concluded that the evidence was mate
rial—that, if [defendant] had known of the video before trial,
there is a reasonable probability the outcome of the trial would
have been different. . . . Several other Texas appellate courts have
considered this issue—the failure to preserve potentially useful
video recordings. In each of these cases, the courts have found
the facts did not establish evidence of bad faith. . . . [Here,]
[t]he evidence shows that all such surveillance videos are rou‑
tinely discarded in 60 days. There is nothing in the record to
show bad faith on the part of the State, either by way of the
sheriff ’s office or the State.”
The State argued successfully that the taint of defen
dant’s unlawful arrest was cured prior to defendant’s
confession because of a “significant intervening event,”
namely the police’s mere disclosure to defendant that
an accomplice had confessed and implicated defendant,
held court, relying on case law from other states and
distinguishing a CCA opinion! (Message to police: If
you unlawfully arrest a suspect, no problem, just tell
him that his buddy ratted him out before you obtain a
confession.)
Monge v. State, 2009 WL 226032 (Tex.App.—Hous. (14
Dist.) 1/13/09)
“The United States Supreme Court has not defined what
constitutes an ‘intervening event’ that sufficiently purges the
taint of an illegal arrest. The Texas Court of Criminal Appeals
has identified some significant intervening events as including
the accused’s appearance before a magistrate, termination of
the illegal custody, consultation with counsel, or a volunteered
statement that was not made in response to police interroga‑
tion. . . . However, several jurisdictions have repeatedly held that
confrontation of the accused with untainted information of his
guilt—such as the confession of an accomplice—may qualify
as an intervening circumstance, if the untainted evidence was
acquired apart from the illegal arrest. . . . In 1984, the Texas

Court of Criminal Appeals was presented with a similar situa‑
tion but declined to find attenuation. . . . However, we believe
Gregg is factually distinguishable. . . . Here, appellant repeatedly
denied any involvement in the murder until he learned that
[accomplice] had implicated him in the crime. During a rest‑
room break, appellant saw that [accomplice] had been arrested.
He was told that [accomplice] had ‘given [him] up,’ and that
[accomplice] had identified appellant as the ‘main guy’ during
the shooting. The detectives then advised appellant of specific
details from [accomplice’s] confession: ‘He’s given every detail
about what took place from the time you guys left climbing over
the fence, just about knocking him over, going down, sliding
down the bayou, swimming in the bayou[.]’ Finally, appellant
was told that [accomplice’s] account had been corroborated by
another witness. Appellant then confessed to the murder. Under
these facts, we conclude—as have courts in other jurisdictions
in similar cases—that appellant’s confession was not the result
of his unlawful arrest but, rather, the product of appellant’s
voluntary decision to confess after learning his accomplice had
done likewise.”
Sufficient evidence supported conviction of a nurse for
injury to a child, which nurse allegedly performed a
medical procedure on the child in the nurse’s home that
led to the child’s death
Hawkins v. State, 2009 WL 215325 (Tex.App.—Eastland
1/30/09)
“At appellant’s house on the evening of September 15, a
procedure was performed on the victim to lance the boil or
remove the infection. During the procedure, Gideon used a
scalpel to make an incision into the infected area. The victim
never woke up or regained consciousness after the procedure,
and she was pronounced dead the next day at Cook Children’s
Medical Center. The cause of death could not be determined
by the medical examiner.”
A constable was convicted of tampering with a govern
mental record, namely altering peace officer training
certificates to satisfy licensure requirements
Tottenham v. State, 2009 WL 214568 (Tex.App.—Hous.
(1 Dist.) 1/29/09)
As stated.
Defendant’s use of deadly force was not warranted
by evidence that, immediately beforehand, victim
punched defendant in the mouth and threatened to
“beat defendant’s ass,” nor by evidence that “[victim]
had been smoking crack cocaine and drinking beer
earlier that afternoon, that [victim] was bigger than
[defendant], that [victim] may have ‘picked on’
[defendant] in the week preceding the incident”
Bundy v. State, 2009 WL 112766 (Tex.App.—Fort Worth
1/15/09)

“[T]he evidence also indicated that [victim] displayed
no weapons, that appellant was already angry and carrying a
knife before approaching [victim], and that appellant attempted
to stab [victim] again as [victim] was trying to run away. . . .
[T]hough there is evidence in the record that [victim] smoked
crack cocaine on the day of the stabbing, there is no evidence
in the record that appellant knew he had done so. Therefore,
this fact cannot contribute to any ‘reasonable belief ’ held by
appellant that deadly force was immediately necessary.”
Regarding conviction for burglary of a habitation, there
was sufficient evidence that victim experienced “pain”
when defendant punched him in the mouth, even though
complainant failed to affirmatively testify to any pain
Wingfield v. State, 2009 WL 161077 (Tex.App.—Fort
Worth 1/22/09)
The court considered this sufficient evidence of pain: “State
entered into evidence a picture of [complainant’s] mouth show‑
ing a laceration on his lower lip. Furthermore, [complainant’s]
medical records, also entered into evidence, stated that the lac‑
eration required sutures.”
“We agree with the appellant that the trial court erred
when it failed to admonish appellant regarding the range
of punishment.” Yet said error did not require reversal
because the record reflects the applicable range of
punishment was “discussed” at trial, as described below.
Moore v. State, 2009 WL 20977 (Tex.App.—Hous. (14
Dist.) 1/06/09)
“During voir dire, the trial court read the complete punish‑
ment range to the jury during opening remarks. In addition . . .
the State explained the punishment range to individual venire‑
men on three separate occasions. Furthermore, during appel‑
lant’s voir dire, his counsel explained the range of punishment
for aggravated robbery as well as the range for enhancement of
the charges.”
In the same case, trial court’s failure to admonish defen
dant of the deportation consequences of his plea was
harmless error, because defendant is a United States
citizen
Moore v. State, 2009 WL 20977 (Tex.App.—Hous. (14
Dist.) 1/06/09)
State witness’ testimony that defendant had stabbed
an inmate while in jail pending trial did not warrant
mistrial, because: (1) it occurred during the punishment
phase; (2) the judge issued an instruction to disregard;
(3) and “the jury heard other evidence of [defendant’s]
prior violent behavior.”
Moore v. State, 2009 WL 20977 (Tex.App.—Hous. (14
Dist.) 1/06/09)
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Application for Writ of Habeas Corpus
by Doug Murphy
CAUSE NO.
STATE OF TEXAS		
§
V.
§
§
§

IN THE DISTRICT COURT
232nd JUDICIAL DISTRICT
HARRIS COUNTY, TEXAS

APPLICATION FOR WRIT OF HABEAS CORPUS
TO THE HONORABLE JUDGE OF SAID COURT:
COMES NOW, _____________, Applicant in the above-styled and numbered cause, by and through
his attorney of record, DOUG MURPHY, and presents this Application for Writ of Habeas Corpus. In
support, Applicant shows this Court the following:
I.
1. Applicant is illegally restrained of his liberty by virtue of an indictment alleging 2 prior misde
meanor DWI convictions granting this court jurisdiction over him.
2. Habeas corpus is the appropriate remedy to challenge the validity of enhancement for misde
meanor DWI to a felony. Ex Parte Sparks, 206 S.W.3d 680 (Tex.Crim.App. 2006).
A. FACTUAL HISTORY
3. On February 3, 2008, Defendant was arrested for driving while intoxicated (DWI). Defendant was
indicted for felony DWI, using his two prior DWI convictions.
4. Specifically, the indictment alleged Defendant was convicted of DWI on July 26, 1978 (1978
DWI), and again on September 5, 1996 (1996 DWI).
5. In the 1978 DWI, Defendant received 1 year probation, which was successfully completed and
terminated. Accordingly, the court set aside and dismissed the charge on July 25, 1979. This dismissal was
both permissible and consistent with the law at that time.
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B. DWI LAW BACKGROUND
6. A DWI 1st and 2nd are generally misdemeanor offenses. Tex. Penal Code §49.04 (Vernon 2007).
The statute, however, permits enhancement of the charge to a felony where the accused has been twice
finally convicted of DWI prior to the commission of the arrested offense. Tex. Penal Code §49.09(d); Ex
parte Serrato, 3 S.W.3d 41 (Tex.Crim.App. 1999). The previous DWI convictions are elements of the
offense of felony driving while intoxicated. Prior intoxication-related convictions enhance the offense
under §49.09(b); however, prior convictions used in §12.42(d) enhance punishment. Weaver v. State, 87
S.W.3d 557, 560 (Tex. Crim. App. 2002); Gibson v. State, 995 S.W.2d 693, 696 (Tex. Crim. App. 1999).
C. 1978 DWI ENHANCEMENT IS NOT A FINAL CONVICTION
7. The 1978 DWI law provided that where a sentence was suspended and probated, the conviction
was not final unless the probation was revoked. Tex. Rev. Civ. Stat. Ann. Art. 6701l-1; Ex parte Langley, 833
S.W.2d 141, 143 (Tex.Crim.App. 1992); Ex parte Murchison, 560 S.W.2d 654, 656 (Tex.Crim.App. 1978).
Thus, the 1978 DWI was not a final conviction and is not usable for enhancement purposes.
8. The law changed in 1984 making convictions after Jan. 1, 1984—regardless of whether they were
probated or suspended—final convictions and usable for enhancement purposes. See State v. Verhoe
ven, 151 S.W.3d 637, 638 (Tex. App.—Fort Worth 2004, pet. ref’d); State v. Nixon, 153 S.W.3rd 550 (Tex.
App.—Amarillo 2004, pet. ref’d). This 1984 law change, however, did not make the pre-1984 DWIs final
convictions.
PRAYER
WHEREFORE, PREMISES CONSIDERED, Applicant prays that this court issue the writ and granting him
relief and preclude the state from using the 1978 DWI as a predicate to enhance his third DWI arrest to a
felony.
Respectfully submitted,
TRICHTER & MURPHY, P.C.

By: ___________________________
DOUG MURPHY
SBN 24013215
The Kirby Mansion
2000 Smith Street
Houston, Texas 77002
Tel: (713) 524-1010
Fax: (713) 524-1080
Attorney for Defendant,
__________________________

CERTIFICATE OF SERVICE
I hereby certify that a true and correct copy of the above and foregoing Motion has been furnished to
the Assistant District Attorney presently assigned to this case on this the _____ day of February, 2009.
________________________________________
DOUG MURPHY
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CAUSE NO.
STATE OF TEXAS		
§
V.
§
§
§

IN THE DISTRICT COURT
232nd JUDICIAL DISTRICT
HARRIS COUNTY, TEXAS

ORDER
Before the Court is Applicant’s Petition for Writ of Habeas Corpus. The writ having issued, return
having been made as required by law, and after considering the petition, the response, the evidence, and
the arguments of the parties, the Court finds that the application is well taken and that relief should be
granted.
IT IS THEREFORE ORDERED that the State is prohibited from using the 1978 DWI conviction as a
predicate to turn this DWI arrest into a felony.
IT IS FURTHER ORDERED that the indictment is dismissed.
Signed and entered this _____ day of ___________, 2009.

______________________________
JUDGE PRESIDING
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To join TCDLA you must be a member in good standing of the State Bar of
Texas engaged in the defense of criminal cases (except law students or affiliate
applicants). An applicant must be endorsed by a TCDLA member. Members of
the judiciary (except honorary members) and those regularly employed in a
prosecutorial office are not eligible.
Your membership will go into effect upon approval of application and receipt
of annual membership dues. Please allow 6 to 8 weeks for confirmation and
certificate.
 Mr.    Ms.    Mrs.

_______________________________________

First Name      Last Name      Middle Initial
__________________________________________________________________
Law Firm
__________________________________________________________________
Mailing Address
__________________________________________________________________
City                State          Zip
__________________________________________________________________
Telephone             Fax
__________________________________________________________________
Email              County
__________________________________________________________________
Bar Card Number
__________________________________________________________________
Date of Birth
__________________________________________________________________
Name of other local criminal bar association or section

Nominating Endorsement (must be completed)
As a current member of TCDLA, I believe this applicant to be a person of
professional competency, integrity, and good moral character.

_________________________________________
Signature of Endorser (must be current member)

______________________________________________________________________
Printed Name of Endorser (must be current member)

Membership Category (please check one)









First-Time Member — $75 per year
Renewing Membership — $150 per year
Voluntary Sustaining Member — $300 per year
Sustaining Member — $200 per year
Affiliate Member (Experts or Legal Assistant) — $50 per year
Public Defender — $50 per year
Investigator — $50 per year
Law Student — $20 per year

Payment Method (please check one)
 Check enclosed (payable to TCDLA)
 Visa     Mastercard     American Express     Discover
__________________________________________________________________
Credit Card Number           Expiration Date
__________________________________________________________________
Name on Card			
Signature

Mail completed form and payment to

Texas Criminal Defense Lawyers Association (TCDLA)
1717 W. 6th St., Ste. 315 • Austin, Texas 78703
Fax to (if paying by credit card): 512-469-9107
TAX NOTICE $36 of your annual dues ($19 if a Student Member) is for a one-year
subscription to the Voice for the Defense. Dues to TCDLA are not deductible as
a charitable contribution but may be deducted as an ordinary business expense.
The non-deductible portion of regular and initial membership dues is $39 in
accordance with IRC sec 6033.

Join TCDLA Today!

