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Rick Hagen

Throw the Flag

O

President’s
Message

n September 30, 1962, concerning the integrity of American law and the admission of
James Meredith to the University of Mississippi, President John F. Kennedy told the
nation in a televised address: “For our nation is founded on the principle that observance of
the law is the eternal safeguard of liberty and defiance of the law is the surest road to tyranny.
The law which we obey includes the final rulings of the courts, as well as the enactments of
our legislative bodies. Even among law-abiding men few laws are universally loved, but they
are uniformly respected and not resisted.”
Concerning his reasoning behind federalizing the Mississippi National Guard to enforce
the law, Kennedy explained: “I deeply regret the fact that any action by the executive branch
was necessary in this case, but all other avenues and alternatives, including persuasion and
conciliation, have been tried and exhausted. Had the police powers of Mississippi been used
to support the orders of the court, instead of deliberately and unlawfully blocking them,
had the University of Mississippi fulfilled its standard of excellence by quietly admitting
this applicant in conformity with what so many other southern state universities have done
for so many years, a peaceable and sensible solution would have been possible without any
federal intervention.”
In Texas, our lawmakers recognized that there must be a remedy for the abuse of police
power. Article 38.23 of the Texas Code of Criminal Procedure in part provides that no evidence
obtained by an officer or other person in violation of any provisions of the Constitution or
laws of the State of Texas, or of the Constitution or laws of the United States of America,
shall be admitted in evidence against the accused on the trial of any criminal case.

Too often our elected judges hesitate to rule that illegally
obtained evidence is inadmissible out of fear that doing so
will be unpopular or used in a future opponent’s campaign
literature. Blatant violations of our laws and constitution are
easily sanctioned. More difficult is ruling evidence inadmissible
for unintentional constitutional and law violations.
Fourth Amendment scholar Wayne LaFave, in his historic
Search and Seizure, A Treatise on the Fourth Amendment, notes
three primary reasons for the exclusionary rule. The first is
deterrence. As the United States Supreme Court stated in Elkins
v. United States, the exclusionary rule “is calculated to prevent,
not repair. Its purpose is to deter— to compel respect for the
constitutional guaranty in the only effective available way—by
removing the incentive to disregard it.”
The second reason for the exclusionary rule is one of ju
dicial integrity, namely that courts not become accomplices in
the disobedience of laws and Constitution they have sworn to
uphold. The Supreme Court in Elkins explained: “Courts which
sit under our Constitution cannot and will not be made party to
lawless invasions of the constitutional rights of citizens by per
mitting unhindered governmental use of the fruits of such inva
sions. Thus in our system evidentiary rulings provide the context
in which the judicial process of inclusion and exclusion approves
some conduct as comporting with constitutional guarantees and
disapproves other actions by state agents. A ruling admitting evi
dence in a criminal trial, we recognize, has the necessary effect of
legitimizing the conduct which produced the evidence, while an
application of the exclusionary rule withholds the constitutional
imprimatur.”
The third reason for the exclusionary rule is public confi
dence in government. That is, assuring the people—all potential
victims of unlawful government conduct—that the government
would not profit from its lawless behavior, thus minimizing the
risk of seriously undermining popular trust in government. In
Weeks v. United States, the Court declared: “The tendency of
those who execute the criminal laws of the country to obtain con
viction by means of unlawful seizures should find no sanction
in the judgment of the courts, which are charged at all times
with the support of the Constitution, and to which people of all
conditions have a right to appeal for the maintenance of such
fundamental rights. To sanction such proceedings would be to
affirm by judicial decision a manifest neglect, if not an open
defiance, of the prohibition of the Constitution, intended for the
protection of the people against such unauthorized action.”
We should always respect the men and women in our country
who are law enforcement officers. Likewise, law enforcement
officers must be expected to fulfill their standard of excellence by
following the law. Unfettered power can lead to corruption. The

constitutional freedoms we enjoy must be protected by deterring
violations of them. Our elected judiciary must never become
accomplices to the disobedience of the laws and constitutions
they have sworn to uphold. The citizens of this State must always
have the confidence of knowing that lawless behavior by anyone
will never be tolerated. Our nation is founded on the principle
that observance of the law is the eternal safeguard of liberty and
defiance of the law is the surest road to tyranny.
To the Honorable Judges of this State: A facemask, even
if incidental, is still a penalty. The Constitution demands that
you throw the flag.

TCDLA
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Interesting Times . . .

D

Executive
Director’s
Perspective

uring these unique economic times, we are taking proactive steps to review all our spend
ing related to the TCDLA and CDLP budgets. We are identifying ways to economize
without sacrificing quality and or service to our members. Please let us know if you have
any suggestions.
First off, we have to thank Emmett Harris, who has served as Voice editor for almost two
years. Greg Westfall is the new Voice editor.
Special thanks to Philip Wischkaemper and John Niland, course directors for our Capital
Seminar held in Houston February 5–6. We had over 90 attendees. And thanks to Mandy
Welch and Morris Moon, course directors for Habeas, attended by 30.
Thanks to Lance Evans, course director for the TCDLA Members’ Trip to Steamboat
Springs in February. Thanks to Rick Hagen for selecting Steamboat Springs. We had 12.5
hours of informative CLE, great skiing weather, and no injuries.
Register for Members’ Retreat July 22–26, 209, in Santa Fe, New Mexico. And please
start making plans for next year’s TCDLA Members’ Trip to Napa Valley with Stan Schneider
February 12–16, 2010. Details to follow.
Special thanks and recognition to Laurie Key and Sarah Gunter, course directors for the
29th Annual Prairie Dog Advanced Criminal Law Seminar held on March 5–6, in Lubbock
at the Texas Tech School of Law. Also to Professor Pat Metz, who was our liaison with the
Law School and who moderated the seminar.
This year the Lubbock Criminal Defense Lawyers Association, supported by CDLP, added
a Nuts ’n’ Bolts seminar on March 4. We had 280 attendees at the Prairie Dog seminar and
80 attendees at the Nuts ’n’ Bolts seminar. Mark Lanier, who along with his wife donated $7
million to the Texas Tech School of Law for a new addition to the law school, presented at
the Prairie Dog seminar.
Very special thanks to Dean Walter Huffman of the Texas Tech School of Law for his
support over the last five years in allowing us to have the seminar in the School of Law.
Special thanks and kudos to Lydia Clay-Jackson and Tim Evans, deans of the 33rd Annual
Texas Criminal Trial College held in Huntsville March 8–13. Special thanks to all 46 faculty
members, who by their collected efforts trained 80 lawyers during the college. A complete
list of this year’s Texas Criminal Trial College attendees will appear in the April issue. We

ask our TCDLA members to please reach out to these lawyers
and new TCDLA members in your community. Thanks to the
TCDLEI Board, who provide funds for the “Hostility Suite” at
the college, thank you to the judges who recommended lawyers
for the college, and thanks to Hal Ridley and Habern, O’Neil,
& Pawgan for hosting the reception.
We have brought on Ms. Kathleen Nacozy to help update our
legal publications. She is working on contract for TCDLA.
The TCDLA Board met on March 7 in Lubbock and
following motions were approved:
Executive Committee:
g Motion to appoint a committee consisting of
Scrappy Holmes, Tim Evans, and Richard Anderson
to recommend a by-law change for the size of the
TCDLA Executive Committee
g Motion to approve Greg Westfall as editor for the
Voice for three years

TCDLA Board approved association with:
g Big County Criminal Defense Lawyers Association
(Taylor County)
g Waller County Criminal Defense Lawyers
Association (Waller County)
The 78th Texas Legislature is in full swing. Our team, headed
up by Legislative Chair Keith Hampton, along with lobbyists
Allen Place, David Gonzales, and Kristin Etter, have been very
busy this session.
Thanks to TCDLEI and the State Bar Criminal Justice
Section, we have over 50 scholarships for this year’s 23rd Annual
Rusty Duncan Advanced Criminal Law Course in San Antonio
June 4–6. We also have funds from the CCA for judicial travel
stipends and for registration for judges to attend. Please go
to our website for online application or call our home office
(512)478-2514.
Good verdicts to all.

Hang on, kids. It's
...

A Rusty Duncan Rodeo
June 4-6, 2009
San Antonio, Texas

The Rusty Duncan Advanced Criminal Law Course

Emmett Harris

More About the Heart

L

Editor’s
Comment

ast month I talked about the need to touch the hearts of the jury. This month I want to
talk about my heart. First of all it is committed to the work of TCDLA. You have won
mine with the energy, passion, and creativity with which you charge into the defense of
those “who have fallen short of perfection” (S. Kinard). As I have said before, I learn so much
from just hanging around you, my brothers and sisters in this family. It has been a delightful
honor to have served you as editor of the Voice. Now I will continue to be involved in the
association though perhaps in a different manner. Just know this for sure. Your support
and encouragement and the nice things you had to say from time to time about my editor’s
comments will never be forgotten. You touched my heart.
This swan song would not be complete if I did not tell you how much help I received in
the journey. Your staff in the Austin office is terrific, and I thank each of them for their help.
Joseph, Cynthia, and Melissa were always available to guide me. Finally, there is a genuine
character at large in the office by the name of Craig Hattersley. Do not fail to get to know
him. He is the creative force behind the appearance of the magazine. He knows more about
putting a publication together than I could ever have asked. Thank you, Craig.
Please continue to support my successor as you have me. The Voice for the Defense is
truly your voice. Keep it courageous, dedicated, and heartfelt.
Vaya con Dios.

F. R. Buck Files Jr.

Fail to Avoid the Appearance of
Impropriety—Without Consequences

W

hen I am reviewing federal cases from the various circuits in preparation for the
writing of this column, I sometimes think of Judge William Wayne Justice. In 1968,
Judge Justice was appointed to the United States District Court for the Eastern District of
Texas and served as a judge or chief judge of the district for 30 years. He then took senior
status and moved to Austin to continue his judicial career in the Western District of Texas.
To his staff, his law clerks, and the attorneys who practiced before him, Judge Justice often
said, “We must avoid even the mere appearance of impropriety.”
This month, I thought of him when I read United States v. Sweat, ___ F.3d ___, 2009 WL
213206 (11th Cir. 2009). The case is unusual in that we learn nothing about the defendant. We
are not told what statute he violated, what his conduct was, or what sentence he received. We
only know that he was found guilty and that Judge Henry Lee Adams Jr. of the United States
District Court for the Middle District of Florida was not as cautious as Judge Justice.

The Facts in Sweat

Federal
Corner

After the jurors in Sweat’s case had been deliberating for an unspecified amount of time, Judge
Adams was notified that they were deadlocked. He then gave them a modified Allen charge
and instructed them to continue with their deliberations. Less than two hours later, Judge
Adams entered the jury room to ask the jurors whether they wanted to continue with their
deliberations or to return on the following day. The jurors told him that they were about to
conclude their deliberations, and Judge Adams left the jury room without making any ad
ditional comments. Sweat’s attorney only learned of these events after the fact. Counsel had
not been advised that Judge Adams intended to enter the jury room, and no court reporter
was present during his brief conversation with the jurors.

The Motion for New Trial)
Six days after the jury was dismissed, Sweat’s lawyer filed a motion, which read in part:
[T]he Court had a brief private conference with the jury during deliberations that was
not held in open court. Although the undersigned is confident the Court would not

say or do anything in an effort to sway a decision one way
or the other, the private communication is impermissible
under the rules and may have caused the jury to reach
a verdict when there was indication that the jury was
deadlocked prior to that communication.
Judge Adams denied the motion for new trial, describing
the private conversation as follows:
The Court entered the jury room in the early evening of
May 25, 2007, to determine if the jury wanted to return
the following day, Saturday. The Court was informed
that the jury was about to conclude its deliberations and
immediately left the jury room without any further dis
cussions.

The Motion for Reconsideration
Forty-two days after the denial of his motion for new trial and
over three months after the jury had been dismissed, Sweat’s
lawyer filed a motion asking that Judge Adams reconsidered his
earlier decision about the private conversation:
Defendant’s Motion to Reconsider Motion for New Trial,
which was filed 14 September 2007 (42 days after the de
nial of new trial and over three months after the jury had
been dismissed), asked the district court to reconsider
its decision about the private conversation. The motion
claimed that the lack of a record of the communication
between the Judge and the jurors was particularly prob
lematic. The motion argued that without a record, it was
difficult to rule out the possibility that the conversation
interfered with the jury deliberations. The motion also
stressed that the communication occurred on a Friday at
the start of Memorial Day weekend, which—according
to Defendant—made it more likely that the conversation
might have inadvertently pressured some jurors to change
their minds: not because they were convinced of guilt
beyond a reasonable doubt, but because they would have
had to return to deliberations on Saturday if they did not
decide immediately. The guilty verdict came in a little
before six o’clock on the Friday evening.

The Request for an Evidentiary Hearing
Sweat’s lawyer requested that Judge Adams should conduct
an evidentiary hearing before deciding the issue and, more
particularly, before deciding if the private communication
was harmless error. Judge Adams also denied the motion to

reconsider the motion for new trial and the request for an
evidentiary hearing.

The Eleventh Circuit Denies Relief
A panel of the Circuit (Chief Judge Edmonson and Circuit
Judges Anderson and Cohill) handed down a per curiam opinion
affirming the defendant’s conviction, which reads, in part, as
follows:
[From the Opinion]
Unless all counsel have consented, a private conference be
tween a judge and a deliberating jury outside the presence
of counsel is of serious concern and should be avoided.
We accept the contact in this case is error in violation
of Fed.R.Crim.P. 43, which “affords the defendant the
right to be present at all stages of his trial, including
presence during communication between court and de
liberating jury.’
When Defendant first complained of the private
conversation in the Motion for New Trial, the jury had
already been dismissed for six days; and no evidentiary
hearing was requested. Defendant never requested an
evidentiary hearing on the communication until the Mo
tion to Reconsider Motion for New Trial. This second
motion was filed 42 days after the denial of the Motion
for New Trial and over three months after the jury had
been dismissed. Given the inherent concerns about re
calling and interrogating jurors, plus the likely fogging of
memories with the passage of time from the end of the
trial, we conclude that the district court did not abuse its
discretion in declining to hold an evidentiary hearing.
***
In the absence of an evidentiary hearing, we accept as fact
the District Judge’s description of what happened. He
memorialized his description of the events in his order
denying the Motion for New Trial; we treat his written
words as, in effect, testimony offered in an affidavit.
Based on the Judge’s statement (which we credit
fully), his private conversation with the jury did not touch
on facts in controversy, points of law, or anything bearing
on guilt or innocence. The jury did not deliberate or
vote in the Judge’s presence and asked him no questions.
The Judge gave the jury no instructions. His inquiry was
brief and ministerial: he asked the jury if it wanted to
return the following day and then left immediately when
the jury informed him that it was about to conclude its
deliberations.
Because the pertinent communication is not a con

stitutional error, we ask only whether the government
has established “with fair assurance . . . that the judgment
was not substantially swayed by the error. . . .”
***
Here, it seems that the Judge did not enter the jury room
until some time after the jury had been given the Allen
charge. We do not know that the jury remained truly
deadlocked after it received the Allen charge, which asked
the jury to continue deliberating. And we accept that the
jury was aware that it was conferring on a Friday after
noon. When the Judge entered the jury room, he was
told without delay that the jury was about to conclude its
deliberations. From that statement, we infer the jury was
already close to finishing its work; so, we can infer that
the Judge’s visit had little or no impact of any kind on the
jury’s verdict—even the verdict’s timing. We conclude
that the judgment was not substantially swayed by the
error: the error was harmless.
In our supervisory capacity, we caution trial judges
to avoid private conversations (especially unrecorded con
versations) with juries (particularly deliberating juries).
At a minimum, these talks are an invitation to post-trial
litigation [emphasis added]. Still, in this case, the District
Judge—who knew the most about all that had happened
during the total trial—in effect, found and concluded
that Defendant was not prejudiced by the Judge’s brief,
ministerial contact with the jury. And given the evidence
against Defendant at trial, the circumstances of the pri
vate conference, and our standard of review, we cannot
conclude that the District Judge erred in denying a new
trial.

My Thoughts
When a judge isn’t concerned about the appearance of impro
priety and does something really dumb, it puts the defendant’s
lawyer in a terrible position. Seldom can the conduct be ignored,
and pleadings will probably have to be filed; yet, it is uncommon
for relief to be granted by the offending judge or by an appellate
court.
If you want to see the trophy-retirer from the United
States Court of Appeals for the Fifth Circuit, you should take
the time to look at United States v. Wade, 931 F.2d 300 (5th Cir.
1991). In Wade, the less-than-cautious judge was accused by the
defendant’s lawyer—in an affidavit attached to a motion for new
trial alleging that Judge [Snerd] was biased—of saying,
“[w]ell, it looks like you may have walked him out of
here,” referring to Wade. After Richardson agreed, Judge

[Waldo Snerd] added “[w]ell, to tell you the truth I hope
you don’t.” Judge [Snerd] explained that he hoped the
jury would find Wade guilty because “my court reporter
is in financial straits and I would like to see him get the
work,” adding that he gets everything that he can set for
hearing in order to create work for his court reporter.
Interestingly, Judge [Snerd] eventually recused himself, and
the judge to whom the case was assigned denied the motion for
new trial “. . . because the ‘record as a whole reflects that there
were no significant improprieties in Judge [Snerd’s] conduct
of the trial.’”
A panel of the Circuit (Circuit Judges King, Garwood, and
Henley [of the Eighth Circuit, sitting by designation]) affirmed
Wade’s conviction. The Supreme Court denied Wade’s petition
for writ of certiorari.
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fee. Nevertheless, Ron felt strongly about the case and
represented her on appeal pro bono. The Waco Court of
Appeals reversed her convictions and acquitted her, and
the Court of Criminal Appeals refused the State’s PDR.
Congratulations, Ron! That was a great thing you did for
your client and her children.

Kudos
 ongratulations to TCDLA Past-President Mark Daniel of
C
Fort Worth, who persuaded retired Senior Judge Robert
Dohoney to suppress results of a blood-alcohol test on
state District Judge Elizabeth Berry after she was stopped
for doing 92 in a 65 mph zone on I-35 West in Alvarado
last year and charged with DWI. After a three-hour hearing the court ruled that the facts cited by the officer who
arrested Berry on Nov. 8 were not sufficient to support a
search warrant granted by a judge to obtain her blood.
 ongratulations to TCDLA member Nereyda MoralesC
Martinez and co-counsel Omar Maldonado, who just
won an acquittal for their client, Cesar Carranza, in
a non-death capital prosecution in Hidalgo County.
Nereyda had to overcome the state’s withholding of
Brady material, not disclosed until voir dire. A continuance was denied, but Nereyda won in spite of the state’s
misconduct.
 on Bunch of Waxahachie received an appellate acR
quittal for his client, Gina Salazar, whom he also had
represented in a jury trial in the 40th Judicial District
Court. Ms. Salazar was indicted on two counts of child
endangerment. Two of her three children, ages 3 and
2, were picked up by police a couple of blocks from
their home. Although the children were returned to her
unharmed, the jury convicted her of both counts. Ms.
Salazar was unemployed and was not able to finish paying Ron’s retainer fee, and she had not paid him a trial

TCDLA member Jim Greenfield, age 60,
passed away on Tuesday, February 3, 2009.
Jim was a 1974 graduate of St. Mary’s
Law School. He was involved in many
organizations throughout San Antonio,
including the San Antonio Bar Association
and the San Antonio Criminal Defense
Lawyers Association. An avid golfer who
lived life to the fullest, Jim will be deeply
missed.

 n February 10, 2009, Heath E. Allen of Stephenville
O
got a not guilty verdict for a 27-year-old former Marine
from Erath County charged with Continuous Aggravated
Sexual Assault of a Child. This was the first case ever
tried in Erath County under the new statute. This is an
important victory. Congratulations, Heath!
 rian Wice of Houston and Court TV had back to back
B
wins in the space of a few weeks. First, he secured a
rare victory in the Fifth Circuit in a federal death penalty
writ, obtaining a new punishment hearing for Gaylon
Walbey based on ineffective assistance of counsel in a
Galveston County case he’d been working on for over
12 years. Brian followed that up with a 9–0 win in the
Court of Criminal Appeals, securing a new trial for
David Billodeau after a majority of the First Court of Appeals upheld the judge’s exclusion of testimony that the
child complainant in an aggravated sexual assault case
threatened to falsely implicate third parties for the same
type of conduct. Congratulations, Brian! You are truly an
appellate wiz!
 ongratulations to Bill Trantham of Denton for his vicC
tory in the Texas Supreme Court in a habeas corpus
petition challenging a civil contempt proceeding arising
from violation of a divorce decree on First Amendment
grounds. In a unanimous decision, and without reaching
the merits, the Court held that “[b]ecause the underlying
judgment in the case [contempt of wife based on violation of decree stating that spouses could not communicate with each other in a ‘course or offensive manner’]
lacks decretal language necessary for enforcement by
contempt, we grant the petition for writ of habeas corpus
and set aside the order of contempt.” According to Bill,
he has now had three cases in the state Supreme Court
and has won them all.

Dispatches
With great sadness, we mourn the passing of the torch of
editorship of the Voice from one of TCDLA’s great humanists,
Emmett Harris. Emmett passes the (heavy) mantle of responsibility into the able hands of Greg Westfall, who will now have
to wax poetic once a month on the month . . . Emmett leaves to
join the officer ranks, however—as, presumably, rear admiral
or somesuch. Last word, he was being fitted for gold braid and
jodhpurs. We’re not sure if this move is to the frying pan or the
fire. As Ambrose Bierce said of marriage, it’s exchanging one
form of prison for another . . .
Open mouth, insert foot: In the Motion to Dismiss printed on
p. 46 of the January–February issue of the Voice, the code section cited in the second paragraph should have read “Tex.Code
Crim.Proc. art. 2.135.” We apologize for the error.

 reg Russell of Galveston got two not guilty verdicts
G
over the past two months. The first was a murder case
where the defendant claimed self-defense, but did not
testify in the trial. After the state rested, the defendant
rested without putting on any evidence. The second case
was two counts of Aggravated Sexual Assault of a Child,
where the defendant was facing a minimum of 15 years.
Kudos, Greg!
F rom Philip Wischkaemper: Kelly Clark of Lubbock was
appointed on a non-death capital out of Canyon. I know
he spent a lot of time on the case (we discussed it on occasion), and the payoff finally came with a conviction on
the lesser included offense of Agg Kidnapping. But wait,
there’s more! I am told that the jury assessed punishment
at 10, probated 10. Kelly, we want you at the meeting this month to tell us about it. Great job! Ditto from
everyone here at TCDLA.

Wichita Falls has lost a longtime public
servant. Former chief public defender
John Curry died February 16, 2009, at age
47. A 1987 graduate of the University of
Texas Law School, John worked as a public
defender for 19 years. Soon after graduation
he worked as an assistant public defender
in Wichita County before becoming chief
public defender in 1992.

Update
In December 2008 TCDLA members Richard
Gladden, Scott Pawgan, and Bill Habern received
notice that the Federal Magistrate who was hearing a
civil rights case they filed against the parole board
and parole division had granted their client a summary
judgment (see Jennings v. Owens, et al., 585 F. Supp.
881 (West. Dist. Tex.—Austin Div. 2008)). The court
ordered that certain sex offender conditions (elements of those
known as “condition X”) be removed, that Jennings could have
access to a computer, and that he could maintain interpersonal
relationships without first seeking his parole officer’s approval.
Shortly after the judgment issued, the state filed for a 120-day
stay on execution of the judgment, which the trial court denied.
Some years before Jennings had been paroled from a
theft-related offense, however, he had been convicted of a sex
offense—some 27 years previously, when he was 15 years
old—which had long since expired. When released from prison
on the current theft offense, no sex offender conditions had
been imposed. Then Jennings had a disagreement with his
parole officer, who without any due process, had condition X
imposed.
When Jennings appeared for his regular parole officer meeting approximately a month after the judgment was
entered, he was told by his parole officer that the defendants
were not ever going to amend his conditions of parole, and the
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parole officer stated he did not care what some federal judge
had ruled. Upon being notified of the client’s parole office visit,
Scott Pawgan immediately contacted the Assistant AG in charge
of the case, who told Scott that she would discuss the issue
with her clients (the parole officials who had been sued), but
pointed out that she could not promise her efforts would have
any influence over the defendant’s decision. At that point, notice was sent to the AG demanding implementation of the court
order, and giving notice that Jennings would seek a show cause
hearing and sanctions to enforce the judgment if relief was not
immediately forthcoming.
That same afternoon, the AG gave notice of appeal and
filed another motion to stay the execution of the trial court’s
judgment in the Fifth Circuit. The next Sunday, Gladden began
work on a response to the motion to stay, and in the early afternoon of Monday he contacted the Fifth Circuit to determine the
new cause number on appeal in order to file that appeal. The
clerk at the Fifth Circuit told Gladden that the motion panel at
the Fifth Circuit had just denied the state’s motion for a stay of
the judgment.
Upon getting notice of the Fifth Circuit order, Habern and
Pawgan contacted the AG, who indicated that the board would
be amending the conditions of parole on Jennings’ case that afternoon. We’ll keep the membership posted on developments.
Note: Thanks to Bill, Greg, and Scott for so vigorously
pursuing due process for parolees and prisoners. Their efforts
benefit us and our clients as well.

Better saddle up, hombre !
Time for a Rusty Duncan rodeo . . .
Hyatt Regency	210-222-1234 (Host
hotel: $175)
Menger 210-223-4361 ($129)
Hampton Inn 210-225-8500 ($85)
   I Shuttle to convention center provided
from all three hotels
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In sexual assault crimes, a lifetime of
misery is just a tomorrow away.
Scott Pawgan &
David P. O’Neil

C ivil Commitment
of Sexually
Predators
A Primer for the Uninitiated

Joe reluctantly accepted his plea agreement. His attorney presented
strong arguments to convince Joe it was in his best interest, all factors
considered. Without the agreement, Joe, if convicted by a jury of his
conservative rural Texas neighbors, faced the possibility of life in prison.
His attorney explained that although there were inconsistencies in the
statements of the state’s reluctant witnesses, the prosecutor would portray
Joe as a sexual predator of the worst sort, victimizing two innocent 14-yearold girls. His attorney also explained how difficult it would be to present an
alibi defense, as the state really wasn’t bound by the “on or about” dates
alleged in the indictment.1 Although Joe wasn’t sure about the soundness of
those arguments, there was one fact he couldn’t dispute—his conviction for
credit card fraud would be admissible if he testified. That alone would be
enough to tip the scales against him, and was what ultimately led him to
accept the plea offer.
The offer was particularly appealing considering the nature of the
offenses. Of course, Joe knew the prosecutor made it so attractive only
because the state lacked any physical evidence to support the charges. Still,
despite all the horror stories he had heard about life behind the walls of the
Texas penitentiary, he tried to be upbeat. Joe’s attorney assured him that
with good behavior, he could make parole. Then he could move from his
small rural town and get a fresh start. He would still be young enough to
put this behind him.

T

he advice was sound. Many other attorneys would have probated, and regardless of whether adjudication occurred in
provided the same advice under the circumstances. What a juvenile court, U.S. federal court, U.S. military court, or the
Joe and his attorney were unaware of, however, was that the state court of another state); and some of the constitutional issues
was going to change many of the circumstances that induced raised by the Texas statute. This article does not address the
Joe to accept the plea offer.
policy arguments for and against such legislation.
After his plea, the Texas Legislature passed a law requiring
The legislature passed the SVP law to address only the
sex offenders to register with their local law enforcement author worst sexually violent offenders. Their intent was that only 15
ities.2 Furthermore, wherever Joe moved in Texas, it would be a persons per year would face SVP civil commitment hearings.4
matter of public record that he was, in
The imminent departure of hundreds of
essence, a child molester. This, however,
sexual offenders from TDCJ presumably
paled in comparison to the legislature’s
each year will make meeting that legis
latest initiative. It confronted Joe with
lative goal impossible. Other states with
It is likely that the
the potential of lifelong “treatment”
SVP commitment laws have conducted
state will always be able
and rigorous supervision under a law
anywhere from 10 to 30 times the rate
to
find
some
expert
to
opine
for the civil commitment of certain sex
of commitment proceedings than that
offenders.
projected by the Texas Legislature. 5
that a person’s multiple
Under the Texas commitment law,
This program has grown well beyond
sexually violent offenses
if Joe is identified as a “sexually violent
the legislature’s originally stated aims,
evidence a behavioral
predator” (SVP), he could not actually
even with the creation of the 435th Ju
abnormality . . .
be “committed” in the usual sense of
dicial District Court in Montgomery
the term. But he could be ordered to
County dedicated solely to dealing with
undergo treatment and supervision, the
SVP cases.
terms of which must include: residing in
a particular location, forgoing the use of
Substance of the Act
alcohol, participating in a treatment program that could require
regular plethysmographs, participating in a tracking program The Texas statute is similar in many respects to the Kansas statute
(ankle monitoring bracelets or similar devices), “and any other reviewed by the U.S. Supreme Court in Kansas v. Hendricks.6
requirements determined necessary by the judge.”
In that case, Hendricks was civilly committed for treatment
While Joe is bemoaning his present predicatment, he is told as a “sexually violent predator.” Based upon a “long history of
to consider himself fortunate that he is not living in one of the sexually molesting children,” Hendricks, who was scheduled
handful of states that civilly commit sexually violent preda for release from prison, was civilly committed in Kansas. After
tors. As he may count this blessing, Joe yet remains unaware considering issues of ex post facto application, due process,
that under the new Texas SVP law, a technical violation of any separation of powers, and double jeopardy, the Court upheld
of the terms of supervision constitutes a third-degree felony, the Kansas statute. The legislature passed the Texas SVP statute
punishab
 le (if the state alleges and proves Joe’s two prior final at its next regular session. Act of June 1, 1999, 76th Leg., R.S.,
convictions) by a minimum of 25 and a maximum of 99 years S.B. 365. §4.01 (codified at Tex. Health & Safety Code Ann.,
in prison. Tex. Penal Code Ann. §12.42(d).
ch. 841).

Scope

1. Legislative History

This fictional scenario is one that has taken on very real dimensions
for some of the hundreds of sex offenders scheduled for release
from the Texas Department of Criminal Justice and the Texas
Department of Mental Health and Retardation (MHMMR)
every year.3 This article will focus on the specific provisions of
the Texas statute for the Civil Commitment of Sexually Violent
Predators; practical considerations for attorneys representing
clients who, at any time in their past, have ever been convicted
of a sex offense (regardless of whether sentence was deferred or

The statute begins with legislative findings, deemed essential
in Hendricks, that there exists a small group of sexually violent
predators who have a behavioral abnormality not amenable
to traditional treatment, making them likely to repeat their
predatory acts of sexual violence. The findings also note that
present involuntary commitment provisions cannot ade
quately address this threat, and thus a long-term supervision
and treatment program for these SVPs is “necessary and in
the interest of the state.” §841.001. With this predicate, the

Legislature established the SVP civil commitment program.
2. What Is a Sexually Violent Predator?
An SVP is any repeat sexual offender who suffers from a be
havioral abnormality that makes the offender likely to engage
in predatory acts of sexual violence. §841.003.
The first prong of the SVP defi
nition is based on the nature of the
prior offenses. The “sexually violent
offenses” that may qualify a person
as an SVP are:
1. §21.11(a)(1): Indecency With a
Child (sexual contact);
2. § 21.02; Continuing Sexual
Abuse of a Child
3. §22.011: Sexual Assault;
4. §22.021: Aggravated Sexual As
sault;
5. §20.04(a)(4): Aggravated Kid
napp ing (intent to sexually
abuse or violate);
6. §30.02: Burglary (if punishable
under §30.02(d), i.e., premises
was a habit ation and was entered
with intent to commit (or did
commit or attempt to commit) a
felony in 1–4, above;
7. A murder that, during the guilt or innocence phase or
the punishment phase for the offense, during the adjudi
cation or disposition of delinquent conduct constituting
the offense, or subsequently during a civil commitment
proceeding under Subchapter D, is determined beyond a
reasonable doubt to have been based on sexually motivated
conduct;
8. Attempt, conspiracy, or solicitation to commit any offense
in 1–6, above;
9. Offenses under prior state law with elements substantially
like 1–6, above; and
10. Offenses under other state law, federal law, or the Uniform
Code of Military Justice with elements substantially like
1–6, above. §841.002(8).
The second prong of this definition requires a look at the
nature of the adjudications. Although the statute includes those
convicted of more than one sexually violent offense, “sentence
need only be imposed for one of the offenses.” §841.003(b).
Thus, a single conviction on a multiple-count indictment may

qualify a person as an SVP.
Qualifying sexually violent offenses may also include de
ferred adjudications, cases where a person is adjudged not guilty
by reason of insanity, and juvenile adjudications of delinquent
conduct constituting a sexually violent offense and resulting in
commitment to the Texas Youth Commission. This later group of
offenses qualifies a person as an SVP only where the person sub
sequently commits a sexually violent
offense for which he is found not
guilty by reason of insanity, or for
which he is convicted and a sentence
is imposed. §841.003(b)(2).
The third prong of the SVP
definition focuses on whether the
repeat sexual offender suffers from
a “behavioral abnormality that
makes the person likely to engage in
a predatory act of sexual violence.”
§841.003(a)(2).
This will be the terrain on which
the battle of the experts will be fought.
The state will bear the burden of
proving that the repeat sexually vio
lent predator has a “congenital or
acquired condition that, by affecting
a person’s emotional or volitional
capacity, predisposes the person to
commit a sexually violent offense, to
the extent that the person becomes a menace to the health and
safety of another person.” §841.002(2). As a practical matter,
it is likely that the state will always be able to find some expert
to opine that a person’s multiple sexually violent offenses evi
dence a behavioral abnormality that predisposes him to commit
a future sexually violent offense. This done, the state will have
presented a prima facie case on the final prong of the com
mitment standard.

3. Civil Commitment Procedures
a. The Culling Process

The “multidisciplinary team” is at the core of the initial SVP
review process. Established by the SVP civil commitment leg
islation, the team has the Herculean task of reviewing all cases
referred to it by the Texas Department of Criminal Justice and
the Texas Department of Mental Health and Mental Retarda
tion. TDCJ is required to give the team written notice of the
anticipated discharge of any person who “is serving a sentence
for a sexually violent offense; and . . . may be a repeat sexually

violent offender.” §841.021(a). This wording creates an unfore
seen gap by failing to require that TDCJ give the team written
notice of the anticipated discharge of an offender who has a
history of sexually violent offenses, but who is presently pend
ing release on a non-sexually violent offense. §841.021(a)(1).
MHMR is required to give the team written notice of the an
ticipated discharge of a person who is committed to MHMR af
ter a finding of not guilty by reason of
insanity of a sexually violent offense.
§841.021(b).
Although TDCJ and MHMR
must give the required notice to the
team 16 months prior to the antic
ipated release date, exigent circum
stances permit notice any time before
the anticipated release or discharge
date. The notification must include
documentation of institutional ad
justment and treatment, as well as
an assessment of the likelihood of
furt her sexu ally violent offenses.
§841.021(c).
The multidisciplinary team in
cludes representatives from the fol
lowing: MHMR (2), TDCJ (3), DPS
(1), and the Interagency Council on
Sex Offender Treatment (Council) (1).
Within 30 days of the notice provided by TDCJ or MHMR, the
team must reply to the appropriate department if it determines
the person is a sexually violent offender who is likely to commit
a sexually violent offense after release or discharge. The team
must also recommend a behavioral abnormality assessment.
§841.022.
TDCJ or MHMR, as appropriate, must determine if the
person suffers from a behavioral abnormality that makes the
person likely to engage in a predatory act of sexual violence.7
The agency must forward that determination and the underlying
documentation to the SVP division of the Prison Prosecution
Unit, which is responsible for initiating and pursuing civil com
mitments under the SVP civil commitment legislation. The
Legislature was well aware of the importance of making the
thrust of the commitment proceedings appear non-punitive, as
evidenced by the requirement of a “special division . . . separate
from that part of the unit responsible for prosecuting criminal
cases.” §841.004.
b. Commitment Proceedings

The Prison Prosecution Unit attorney has 90 days to file a petition

alleging SVP status and stating facts sufficient to support the
allegation. The attorney for the state has discretion in deciding
whether to file any case referred by TDCJ or MHMR. Venue lies
in Montgomery County, and petitions for civil commitment
may be filed in any Montgomery County district court other
than a family district court. §841.041. However, all cases filed
will be filed in the 435th Judicial District Court of Montgomery
County, Texas.
Within 270 days of the filing, the
judge shall conduct a trial on the SVP
issue. Upon a showing that the person
is not “substantially prejudiced,” the
judge may grant a party’s continuance
request based upon good cause, or
may order a continuance “in the due
administration of justice.” The person
or the state may demand a jury trial by
filing the written demand at least 10
days before the scheduled trial date.
§841.061.
A person facing commitment is
entitled to counsel at all stages of the
proceeding. If indigent, the court must
appoint counsel from the Office of
State Counsel for Offenders. §841.144.
Other rights of such persons include:
the right to be examined by an expert
(a right also enjoyed by the state); the right to be present at trial;
the right to present evidence and cross-examine witnesses who
testify; and the right to view and copy all petitions and reports
in the file. The state may supplement the petition at trial with
documentary or live testimony. §841.061.
Although the proceedings are subject to the rules of pro
cedure and appeal for civil cases, the number and selection of
jurors is governed by Chapter 33, Code of Criminal Procedure.
The state bears the burden of proving beyond a reasonable doubt
that the person is a sexually violent predator, and the jury verdict
must be unanimous. §841.146. If a mistrial is declared, retrial
must begin within 90 days. §841.064
c. Commitment and Treatment

The Interagency Council on Sex Offender Treatment is responsible
for providing treatment to and supervising management of any
person determined, at trial, to be an SVP. §841.007. After a trial
where a person is found to be an SVP, but before ordering the
person to outpatient civil commitment, the judge must impose
on the person the following requirements necessary to insure
compliance with treatment and supervision:

1. residing in a particular location (which may include su
pervised housing);
2. prohibiting contact with a victim or potential victim;
3. prohibiting use of alcohol or controlled substances;
4. participating in treatment (including plethysmographs and
polygraphs);
5. submitting to a tracking service and any other appropriate
supervision;
6. obtaining prior court permission before changing residence
or leaving the state;
7. abiding by a child safety zone (only if deemed appropri
ate);
8. notifying the case manager within 24 hours of any change
in status affecting treatment or supervision; and
9. any other requirements determined necessary by the judge.
§841.082(a).
Upon commitment, the court retains jurisdiction of the
case with respect to the biennal review process or petitions to
release one from the civil commitment program. §841.082(d).
The Council will contract for a treatment provider to develop
a treatment plan for the SVP at a cost not to exceed $6,000 per
year. §841.083. That provider will give regular reports on the
person’s compliance to the case manager, whom the Council will
employ or contract to supervise the SVP. The SVP will continue
outpatient treatment and supervision until their behavioral
abnormality has changed “to the extent that the person is no
longer likely to engage in a predatory act of sexual violence.”
§841.081.
At least semiannually the case manager must report to the
Council. The report must include any known change in the
person’s status affecting treatment or supervision, as well as any
recommendations made to the judge. §841.083(e)(3).
The statute provides an enforcement mechanism by mak
ing it a third-degree felony to violate any of the above listed
requirements imposed by the court to ensure compliance with
treatment and supervision. §841.085. Most violators will have
at least two prior felony convictions, and thus will face 25–99
years in prison as habitual offenders.8
d. Release from Commitment

Once committed, the SVP may obtain relief from the terms of
supervision in two ways: through the biennial review process,
or through a petition for release. §§841.101–841.103.
The Council must contract for an expert to conduct a bi
ennial review of the SVP. The case manager will forward to
the judge a report of the biennial review with comments on
whether to modify or terminate the supervision. The judge will

conduct a biennial review, at which counsel for the SVP (but
not the SVP) is entitled to be present. A hearing will be sched
uled if the judge determines that the supervision should be
modified or that probable cause exists to believe it should be
terminated.9 The same rules, rights, procedures, and standards
of proof applicable at the initial commitment trial will apply at
the hearing, including the right to a jury trial. Hearsay deemed
trustworthy by the court may be admitted at a hearing to modify
a requirement of supervision. §841.103(b).
Either the case manager or the SVP may petition for a hear
ing at any time if either believes the behavioral abnormality of
the SVP has changed to the extent that the SVP is no longer
likely to engage in a predatory act of sexual violence. The SVP
must serve a copy of the petition on the court and the attorney
representing the state.
Where the case manager “authorized” the petition, a hearing
will be conducted within 30 days. The SVP or the state may de
mand the hearing be conducted before a jury. If the case man
ager did not authorize the petition, the court will review it “as
soon as practicable.” Unless the court finds probable cause to
believe petitioner is no longer an SVP, the court must deny the
unauthorized petition without a hearing if it finds that the peti
tion is frivolous, or if the SVP previously filed an unauthorized
petition that was either frivolous or unsuccessful.x
e. Miscellaneous Provisions

The Legislature gave the Council rule-making authority to
administer the SVP commitment statute. It also requires the
Council to develop standards of care and case management for
those committed under the statute. §841 .141. Further, privacy
rights of persons subject to determinations under the statute
are substantially relaxed, including the availability of certain
juvenile records. §841.142–841.143.
Of particular importance to the counties involved are the
provisions for court costs, expert witnesses fees, and attorney
fees related to the commitment proceedings. Reasonable com
pensation for these expenses are to be paid by the state. §841.145
and 841.146.

Legal and Practical Consideration
1. Constitutional Issues
The Kansas SVP Act is similar to that of Texas in its retroactive
application, but it differs in its provision for commitment versus
supervision. In a 5-4 decision, the Court in Hendricks found
that the retroactive application of the Kansas statute violated
neither the double jeopardy nor the ex post facto provisions of

the constitution. The Court further determined that the defini
tion of “mental abnormalities” in the Kansas SVP Act satisfied
substantive due process.11
Similarities between the Texas and Kansas SVP statutes
evidence the intention of the Texas legislature to insure com
pliance with constitutional protections. The Texas definition
of “behavioral abnormality” is virtually identical to the Kansas
definition of “mental abnormalities.” 12 Further, by requiring outpatient treatment and supervision versus commitment, Texas
satisfies even the concerns of the dissenting justices, who noted
that use of measures less restrictive than commitment (such as
supervision) is an important consideration in guaranteeing pro
tection from double jeopardy and ex post facto violations.13
Hendricks, however, is not dispositive of the constitutional
issues that will surround application of the Texas SVP statute. The
Court relied heavily upon the uncontested facts that Hendricks
was a diagnosed pedophile and that he would molest again. This
fulfilled the requirement that the there be a mental abnormality
to support the prediction of future dangerousness.14 Substantive
due process issues may still exist, depending upon the specific
diagnosis under which the person is committed.
Further, the Court’s resolution of double jeopardy and ex
post facto claims was based in large part upon a determination
that the Kansas SVP law was civil, as opposed to criminal. Al
though generally deferring to the legislature’s stated intent to
create a civil statute, a “civil label is not always dispositive.” 15 The
Court will reject the legislature’s stated intent upon a showing
of “‘the clearest proof ’ that the statutory scheme [is] so punitive
either in purpose or effect as to negate [the State’s] intention
to deem it ‘civil.’” 16
The Texas SVP statute meets even the dissenting justices’
concern that states should first employ measures less restrictive
than commitment. However, other factors cited and relied upon
in the majority opinion do not apply to the Texas SVP statute.
These factors may provide the “clearest proof ” that the Texas
SVP statute is punitive, and thus violates the double jeopardy
and ex post facto provisions of the constitution.
First, the Court viewed favorably the Kansas provision that
guaranteed annual review of the committed person’s status,
noting: “[t]he maximum amount of time an individual can be
incapacitated pursuant to a single judicial proceeding is one
year.” 17 Each year the court must once again determine beyond
a reasonable doubt that the detainee satisfies the same standards
as required for the initial confinement.18
Texas provides no such guarantee. Instead, an elected judge
conducts a biennial review and only grants a new trial on the
supervision issue if he or she determines the supervision should
be modifi
 ed—or finds probable cause to terminate supervision.
§841.102. The person’s right to petition the court for a review

also fails to meet the Kansas standard because it relies upon
either the case manager’s findings or the limited discretion of
the judge.19
Second, the Court looked to the Kansas statute and de
termined that “[n]othing on the face of the statute suggests
that the legislature sought to create anything other than a civil
commitment scheme.” Hendricks at 2082. The Texas statute,
however, also creates a felony offense for the violation of any
requirement of commitment. §841.085. Thus, an SVP could
face felony prosecution as an habitual offender for a technical
violation of supervision, regardless of whether the term of su
pervision was one established by the legislature, one created ad
hoc by the court, or one that was created by a third party as part
of a treatment or monitoring program. This statutory scheme
raises several constitutional issues.20
The application of the SVP felony enforcement mechanism
in this manner, especially if coupled with consistent prosecutions
of insignificant technical violations of the terms of commitment,
could well evidence “a statutory scheme so punitive . . . in effect,
as to negate [the State’s] intention” to deem it “civil.” Hendricks
at 2082.

b. Practical Considerations
I. Plea Agreements

Although the legislature tasked State Counsel for Offenders
with representing indigent persons under the SVP statute, all
crimin
 al defense attorneys should understand the subtleties of
the statute. Every day defendants in Texas enter pleas of guilty
to sex offenses, or they enter pleas to other crimes, but have a
history of sex offenses. Defense attorneys have an obligation
to advise their clients on the consequences of their plea. This
includes how the SVP statute can apply to them.
Prosecutors familiar with the statute may seek to maximize
a defendant’s exposure to it when negotiating plea agreements.
They may insist on guilty pleas to multiple counts or indictments
in order to immediately bring the defendant under the terms
of the statute. They may insist on stipulations that can later
facilitate SVP determinations.
The defense attorney will not only have to advise his cli
ent on the consequences of these tactics, but will also have to
discuss whether it might be preferable to offer such pleas or
stipulations to the prosecutor in return for a reduced sentence.
The knowledge that the defendant has subjected himself to the
SVP statute might dissuade the prosecutor from seeking a stiffer
sentence.
On the other hand, with the felony enforcement provision, it
is a distinct possibility that SVP commitment may be tantamount

to a life sentence. Further, a person who meets the definition of
an SVP may well decide that the conditions of treatment and
supervision will be so onerous, and the stigma of registration
under the Sex Offender Registration Act so insurmountable,
that a guilty plea is not an option.
Defense attorneys also need to know when their clients are
not exposing themselves to SVP commitment. For example,
even multiple deferred adjudications,
multiple probations, and multiple
juvenile adjudications of sexually vio
lent offenses cannot serve as the basis
of SVP commitment unless there is a
conviction for which sentence is im
posed, or a subsequent finding of not
guilty by reason of insanity.
Certainly no lawyer is expected
to advise a client about what the Leg
islature will do in the future, but the
legislative history of the SVP statute
and practical realities leave little doubt
that there will be future initiatives to
change or extend the statute to ac
tual commitment. The original SVP
bill called for commitment. Fiscal
concerns (perhaps the foremost of
which was the focus given to a $1.7
billion tax cut going into the presi
dential primary season) were a key reason for the present form
of the statute.21 What will happen when the first SVP under
“supervision” molests a small child?
2. The Commitment Process

The SVP statute does not guarantee that a person who meets
the definition of an SVP will have a trial on his SVP status be
fore discharge from TDCJ. Although notice of release of a sex
offender “shall” be provided by TDCJ 16 months prior to the
release date, exigent circumstances allow notification any time
prior to the release date. Attorneys representing sex offenders
should require the state to make the exigent circumstances a
part of the record of the proceedings. This may be useful in
subsequent litigation.
To insure the continued incarcerat ion until commitment,
TDCJ’s notice must be adequate to permit the multidisciplinary
assessment and report; to conduct a behavioral assessment; to
file a commitment petition; to give 10 days’ notice so jury trial
may be demanded; and to conduct an examination of the person.
Even then, a mistrial will require setting another trial date. After
the date of discharge from TDCJ or MHMR, there is no provision

for detaining the person while awaiting these proceedings or
while pending appeal. Attempts to detain the person beyond the
release date should be countered with a writ of habeas corpus.
If the state has been unable to show exigent circumstances, that
failure will reinforce the equity claim. Further, if the anticipated
date of release has passed, challenge the applicability of the
statute to such persons.22
Once the person is committed,
there are no provisions in the statute
for appealing the court’s determination
in the biennial review or on a petition
for release of whether or not to grant
another trial. The court may deny a
hearing on a petition for release even
if the court finds probable cause to
believe the person is no longer an SVP.
That denial may be based upon pu
nitive reasons—i.e., the person filed
a previous unsuccessful petition.23
Arguably, the court’s determina
tion not to grant a trial based upon
the biennial review or on a petition
for release is appealable. Attorneys
should make every effort to obtain a
final order on this determination, or
consider filing a writ of mandamus
in an appropriate case.
Finally, the commitment process will include supervised
housing contracted for by the Council. Attorneys are likely to
encounter clients who are irate about housing sexually violent
predators in their neighborhoods. The Sex Offender Registra
tion Act guarantees that the place of residence of SVPs will be
a matter of public record. In seeking injunctive action or in a
civil suit for damages for a client sexually victimized by an SVP,
be aware that for every SVP under supervision there is a state
pleading and a court finding that it was not only foreseeable
that the SVP would commit a future predatory act of sexual
violence, but that it was likely.

Conclusion
Joe has now had plenty of time to contemplate the sex offender
legislation of the ’90s. As he laments the limitations that it will
place on his mandatory release in 2009, he at least considers
how lucky he is that the Texas SVP statute does not require
civil commitment to a mental institution. The next legislature
may pass that change, but Joe is confident they can’t apply it to
him. But will they?
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iscrimination refers to action against other people on the grounds of their group
membership—particularly the refusal to grant members of another group the rights that
would be granted to similar members of one’s own group. Traditional out-groups have been
members of other races, religions, ethnicities, nationalities, or social classes. Discrimination
may also be taken against members of the opposite sex, older adults, adolescents, people of
other sexual orientations, disabled persons, or even pro-choicers or pro-lifers. Many members
of a certain group develop an active dislike for members of another group.
This can have a large impact on criminal defendants as well as civil clients. In this paper a few questions
to test for racial discrimination will be presented. Racial discrimination in the criminal justice system has
been documented. Under trial conditions, these attitudes and behaviors can take an extreme and aggressive
form and can justify the oppressive treatment of other racial groups. Racism is not an inevitable result
of contact between different groups. Members of a particular in-group are not equally prejudiced and
those who are can be prejudiced for different reasons. Differentiating between racists and non-racists
is critical if the results of jury trials are to be fair to minority clients.
Here are a few questions that measure racism.
1.	What race do you consider yourself? (If you feel more comfortable, just assess race
by looking at the juror. For the largest racial groups, remember that there are
considerable differences in attitudes toward minorities.)
2. Are race relations better, worse, or about the same as they were one year ago?
3.	On the whole, do you think most white people in (name of your county, city, or town)
want to see African Americans get a better break, or do they want to keep blacks
down, or don’t they care one way or the other?
4.	Do you think there is likely to be any serious racial trouble in this community in the
next two or three years? If so, please explain.
5. If African Americans came to live next door, would you move?

6.	Would you have any objections to sending your children to school where a few/half/
more than half of the children were blacks?
7.	Do you think there should be laws against marriages between African Americans
and whites?
8.	Are you in favor of racial integration, racial segregation, or something in between?
9.	Have you personally, or has any member of your immediate family ever been the
victim of a crime you believe was motivated by hatred of your race?
10.	In general, do you think that the progress this country is making towards civil rights
for African Americans and other racial minorities is going too fast, too slow, or is
about right?
11.	Over the past several years, do you feel there’s been an increase, a decrease, or no
change in the level of tension among different racial and ethnic groups in American
society?
12. Do you feel that your race has put you at a disadvantage when seeking a job?
13.	Discrimination against blacks is rare today: completely agree, mostly agree, mostly
disagree, or completely disagree?
14.	If you and your friends belonged to a social club that would not let African
Americans/whites join, would you try to change the rules so that African Americans/
whites could join?
15.	In general, do you think that the progress this country is making towards civil rights
for African Americans and other racial minorities is going too fast, too slow, or is
about right?
16.	How important is it that social gatherings be made up of people from different races?
17.	In general, do you think that society treats people of all races the same? Yes. No.
Please explain.
18.	Have you been discriminated against? If yes, please explain.
19.	Do you think that some people use racial discrimination as an excuse for their own
shortcomings? If yes, please explain.
20.	Have you ever been afraid of someone of another race? If yes, please explain.
There is a good chance that I will not be permitted to use all the juror questions that I would like for a
particular case. What is important is that we try to use new and more valid and reliable questions and do
whatever we can for any given case. Asking more questions and asking questions in different ways is use
ful. Not addressing racial discrimination when representing a minority client is a substantial mistake.
Inese Neiders has a BS in psychology and a PhD in sociology from Ohio State and a JD from Case Western Reserve University
School of Law. She has has successfully assisted counsel in 16 states. Criminal defense cases have involved arson, child sexual abuse,
drug conspiracy, police brutality, murder, and over 40 death penalty cases. Ms. Neiders teaches seminars on jury selection. She
has taught jury selection to criminal defense lawyers in Alabama, Alaska, Arkansas, Indiana, Kentucky, Maine, Montana, Ohio,
South Dakota, Tennessee, Texas, Virginia, and Washington. Her articles on jury selection have been published in over 20 states and
include such articles as “How to Use Court Time More Effectively,” “The Elite Shadow Jury,” “Practical Jury Selection Tools: Arm
Yourself for Jury Selection,” “Questions for Mock Jurors,” and “A Medley of Methods.”
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he new rules of procedure for
Administrative License Suspension
Hearings took effect on January 29th,
2009, and can be found in the Texas
Administrative Code, Title 1 Administration,
Part 7 State Office of Administrative
Hearings, Chapter 159 Rules of Procedure
for Administrative License Suspension
Hearings. The most important changes
are in the witness subpoena procedure and
deadlines.

Changes to the
Administrative
License
Revocation
Rules
By Tyler Flood

There were concerns about other substantial changes, but none
of them were realized. Live hearings are still in existence, and you
still don’t have to issue a subpoena for the Breath Test Operator
or Breath Test Technical Supervisor as they are required to ap
pear upon request. Here is the link to the new rules: http://
www.soah.state.tx.us/AboutUs/ALR_Rules_Bikmkd_n_Linked_
eff_20090120.pdf
The old rules required all subpoena requests to be filed
with the State Office of Administrative Hearings for a judge’s
approval and signature. This is no longer required for certain
witnesses. Now licensed attorneys in Texas can issue their own
subpoenas for up to two witnesses: (1) the officer who found
reasonable suspicion for the stop or detention and (2) the of
ficer who found probable cause to arrest. If this is the same
officer, which it will be in some situations, the attorney can
only issue one subpoena. For attorney-issued subpoenas, the
SOAH form must be used and can be found at the SOAH site
by using following link: http://www.soah.state.tx.us/AboutUs/
ALR_Subpoena_Form_Dec_2008_4.pdf
Additional subpoenas, other than the two attorney-issued
subpoenas, are allowed but must be requested through SOAH
at least ten days prior to the hearing date. These requests must
demonstrate good cause to compel a witness’ appearance when
(1) seeking to call more than two peace officers to testify, (2)
requesting the presence of a non-police officer witness, and
(3) when a pro se defendant seeks to compel a witness’ ap
pearance.
Here is a summary of the new subpoena rules and dead
lines:
1) For up to two attorney-issued subpoenas, use the SOAH
form. For additional (judge-issued) subpoenas, requests
must be filed with SOAH and done so at least ten days
prior to the hearing date,

2) For attorney-issued subpoenas, you must serve DPS a
copy of the subpoena on the date it is issued. Judge-issued
subpoena requests must be served on DPS at the time
the request is filed with SOAH (at least ten days before
hearing).
3) All subpoenas (attorney issued or judge issued)
must be served on the witness at least five
calendar days before the hearing,
4) For all subpoenas (attorney- or judgeissued), you must file the return of ser
vice with SOAH, along with the wit
ness fee check, and serve the return on
DPS at least three calendar days before
the hearing date. The witness fee should
be $10 plus an additional amount if the witness
will be traveling over 25 miles round-trip. The
mileage can be calculated by using the
guide found at http://ecpa.cpa.state.tx.us/
mileage/Mileage.jsp
DPS can move to quash any subpoena that is not served in ac
cordance with these procedures.
A properly issued subpoena remains in effect until the judge
releases the witness or grants a motion to quash or for protective
order. If a hearing is rescheduled and a subpoena is extended—
and unless the judge directs otherwise—the party who requested
the continuance shall promptly notify any subpoenaed witnesses
of the new hearing date.
Default judgment timelines have changed also. Now, within
10 days of a default judgment, the defendant may file a written
motion with SOAH and DPS requesting that the default order
be vacated because the defendant had good cause for failing to
appear. The old rules required that the motion be filed within

five days of the default judgment.
Deadline computation has not changed but is always
important to note. When computing deadlines, if the rules
specify a deadline or set number of days for filing documents
or taking other actions, the computation of time shall
be by calendar days rather than business days, unless
otherwise provided in the rules or by a judge’s order.
However, if the period to act is five days or less, the
intervening Saturdays or Sundays are not counted
unless otherwise specified by the rules or by a judge’s
order.
The foregoing discussion outlines the main
changes to the new rules; however, it should also be
mentioned that there is now a provision allowing
for hearings by videoconference in addition to in
person and telephonic.
Every attorney who handles a DWI should request an ALR
hearing and familiarize themselves with the rules and procedures
for securing witness appearances when the strategy calls for it.
License suspension is not automatic and ALR hearings can be
a valuable tool in DWI defense.

Tyler Flood graduated in 1994 from Texas
State University with a BS in Psychology
and received his JD from South Texas
College of Law, graduating fourth in his
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member of Texas Criminal Defense Lawyers
Association, the Harris County Criminal
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Among his honors, in 2006 Tyler was voted as one of Houston’s
Top Lawyers by H-Magazine.

Give us your

Word!

Your experiences in criminal law can contribute to the
continuing education of our membership. Write now for
the Voice for the Defense.
If you would like to submit an article, please send it to
Cynthia Hampton at champton@tcdla.com or
Craig Hattersley at chattersley@tcdla.com
Men must learn now with pity to dispense,
For policy sits above conscience.
—Shakespeare

Prior to publication, articles are reviewed and
approved by Emmett Harris, editor, and Jani Masselli,
feature articles editor.
Questions? Call 512-478-2514 ext. 33

New Orleans!

Mastering Scientific
Evidence
in DUI/DWI Cases

Co-sponsored by Texas Criminal Defense Lawyers Association &
National College for Dui Defense
Name __________________________________________________ Bar number__________________________
Street address ________________________________________________________________________________
City ______________________ State ______ Zip ______________ Email ________________________________
Phone _______________________________________ Fax _____________________________________________
CLE state ______________________________________________________________________________________

Meeting | Lodging Location
Royal Sonesta Hotel, located at 300 Bourbon Street, New Orleans, Louisiana 70130. Room rate is $194
per night, single or double occupancy. The group rate is available until April 2, 2009, or until the
room block is full, whichever comes first. You may call in your reservation at 504-586-0300 and refer to seminar dates and the
TCDLA rate. Self or valet parking ($34.72 vehicle, $36.96 truck or van). Please book as soon as possible. The seminar is being
held at the same time as the French Quarter Festival, and French Quarter hotel rooms will be hard to find at reasonable
prices at the last minute.
Pre-registration with book and CD (order by April 6)

On-site registration with book and CD (after April 6)

 TCDLA/NCDD member

$850	   TCDLA/NCDD member	  $995

 Non-member

$900	   Non-member

$1095

Not Attending

Breakouts:

If you can’t attend, order the book and CD. Deadline is April 6, 2009.
 TCDLA/NCDD member

$250

 Non-member

$350

 Datamaster
 Draeger
 EC-IR

Join TCDLA

 Intox 5000
 Intox 8000

TCDLA membership fees (renew or join as a new member)
 New member (*see below)

$75  	 Renew membership $150

To sign up as a new member you will need a nominating endorsement from a current TCDLA member.
“As a current member of TCDLA, I believe this applicant to be a person of professional competency, integrity, and good
moral character. The applicant is licensed to practice law in Texas and is engaged in the defense of criminal cases (unless a
student or affiliate applicant).”
TCDLA endorser’s name (please print): ____________________________________________________________
TCDLA endorser’s signature: ______________________________________________________________________

Payment

(cash is not accepted)

 Check payable to TCDLA

 Credit card (Visa, Mastercard, Amex, or Discover)

_______________________________________________________________________________________________
Credit card number				

Expiration date

___________________________________________________________________________________________
Name on card

________________________________________________________________________________________________
Signature

Coming in 2009 to a city near you

Indigent Defense
Dallas Houston San Antonio
Public Defender stipends are available. Go
online to www.tcdla.com under the CLE
and Events section for more information.

Seminars sponsored by CDLP are funded by the Court of Criminal Appeals of Texas.

Significant Decisions Report
Please
solely
on on
thethe
summaries
set forth
below.below.
The reader
is advised
to read the
Pleasedo
donot
notrely
rely
solely
summaries
set forth
The reader
is advised
to
full
each
opinion
in addition
brief synopses
provided.
readtext
theoffull
text
of each
opiniontointhe
addition
to the brief
synopses provided.
The
Report
is published
in Voice
for thefor
Defense
thanks tothanks
a stateto a
The Significant
SignificantDecisions
Decisions
Report
is published
in Voice
the Defense
grant
Judicial
and Courts
Training Fund,
administered
by the Texas Court
of
state from
grantthe
from
the Judicial
andPersonnel
Courts Personnel
Training
Fund, administered
by the
Criminal
Appeals.
Texas Court
of Criminal Appeals.

Supreme Court
Chambers v. United States, __U.S.__ (No. 06-11206, 1/13/09) (Reversed); Breyer (9–0)
Petitioner was convicted of robbery and aggravated assault in 1998. He was required to report
for periodic confinement over the course of eleven weekends. His failure to report resulted in a
conviction for failing to report escape (a separate crime from escape). Later, in 2005, petitioner was
convicted on a charge of felon-in-possession. Pursuant to the Armed Career Criminal Act (ACCA),
the government sought to increase petitioner’s sentence based on the failure to report escape. ACCA
prescribes that persons who have three previous violent felony convictions must serve a minimum
of fifteen years. The district court found that the escape conviction fell within the ACCA, the Court
of Appeals affirmed. Holding: Failure to report escape conviction was not a violent felony within the
ACCA because it was a separate and less aggressive crime than general escape. Specifically, the Court
found that failure to report escape did not meet the ACCA definition of a violent felony because the
crime does not typically involve a risk of physical injury.

Cynthia Hampton

Tim Crooks

Jimenez v. Quarterman, __U.S.__ (No. 07-6984, 1/13/09) (Reversed); Thomas (9–0)
Carlos Jimenez was convicted of burglary in 1995. On state habeas he was granted an out-of-time
appeal, which was rejected. His time to file a federal habeas corpus petition expired on January 4,
2004. After a second state habeas application was denied, he filed this federal habeas corpus petition
under the AEDPA of 1996, which requires review to “begin[] on the date on which the judgment
became final by the conclusion of the direct view or the expiration of the time for seeking review.”
District court held the petition was time barred as he should have appealed in October of 1996. The
5th Circuit Court of Appeals denied COA. Holding: Where a state court grants a criminal defendant
the right to file an out-of-time direct appeal during a state collateral review, but before the defendant
has first sought federal habeas relief, his judgment is not yet “final” for purposes of 28 U.S.C. §2244(d)
(1)(A). The Court made clear this was a narrow holding and that when a state court reopens a review,
that the petitioner’s conviction was no longer final for the purposes of the statute.
Oregon v. Ice, __U.S.__ (No. 07-901, 1/14/09) (Reversed); Ginsburg (5–4)
Petitioner was convicted by a jury of burglary (2), and sexual abuse (4), and while each crime
was interrelated, they were deemed separate offenses by the sentencing judge, who stacked all six
sentences. The Oregon Supreme Court, in determining the scope of Apprendi v. New Jersey, held the
consecutive sentences violated the Sixth Amendment. Holding: Sixth Amendment does not prevent
the states from giving authority to judges, instead of juries, the power to enact consecutive sentencing
upon defendants who commit multiple offenses. The Court denied extension of Apprendi to con

secutive sentencing imposed by judges for two main reasons:
(1) historical practice did not give juries the power to impose
consecutive sentences; and (2) respect for state sovereignty in
regards to their criminal justice system. Historically, the jury
played no role whatsoever in determining consecutive or concur‑
rent sentences, as this decision rested entirely upon the judge.
Now, different states allow trial judges complete discretion to
impose consecutive sentencing, but Oregon’s legislature provides
more protection than these states by allowing judges to im
pose consecutive sentencing only upon a finding of statutorily
provided fact. State sovereignty in determination of their own
criminal justice system is also implicated. Historically, the Sixth
Amendment is not implicated when consecutive sentences are
the default, and concurrent the exception, and to not allow
states to enact the opposite would be illogical. Another concern
of the Court was increased legislation, as 17 states have enacted
various related legislation, and also the standard advanced by
Ice would prove difficult for states to administer.
Herring v. United States, __U.S.__ (No. 07-513,
1/14/2009) (Affirmed): Roberts (5–4)
After Petitioner’s warrant in Dale County (Alabama) was
recalled, that county’s computerized records were not updated.
A Coffee County investigator, based on the belief that there was
a valid warrant for petitioner’s arrest, conducted a search on
petitioner’s person and vehicle. Petitioner was found to be in
possession of methamphetamine and a firearm, and was arrested
for drug possession and for felon in possession of a firearm.
District Court found a good faith exception to the exclusionary
rule and did not suppress the evidence, and this holding was
affirmed on appeal to the Eleventh Circuit, and affirmed on
appeal to the Supreme Court. Holding: Exclusionary rule does
not apply when the possible deterrent effect on police miscon‑
duct does not outweigh the cost to society of letting a guilty
and potentially dangerous defendant go free. There would only
be marginal benefits here, and the deterrent effects would be
minimal because the bad conduct was not deliberate. The error
here was isolated and nonrecurring, while the core intention of
the exclusionary rule was to prevent patently unconstitutional
conduct.

Court of Criminal Appeals
PDR Opinions
Appellant’s PDRs

Ruffin v. State, __S.W.3d__ (Tex.Crim.App. Nos. 148207 through 1489-07, 12/10/08)
Appellant was charged with first-degree aggravated assault
by shooting at ten police officers during an armed “standoff ” on
his rural property in Coryell County. At trial he argued he was
suffering from severe delusions and believed that he was shooting

at Muslims, not police officers. He intended to shoot, but not at
a public servant. The trial judge excluded expert testimony from
Appellant’s psychologist about the existence and severity of his
mental disease and delusions, ruling that such expert testimony
is admissible only when the defendant is accused of homicide
or pleads insanity. COA agreed and held the trial judge did not
abuse his discretion in excluding the expert testimony. Holding: CCA reaffirms its decision in Jackson v. State, 160 S.W.3d
568 (Tex. Crim. App. 2005); both lay and expert testimony of a
mental disease or defect that directly rebuts the particular mens
rea necessary for the charged offense is relevant and admissible
unless excluded under a specific evidentiary rule. Judgment is
therefore reversed and case is remanded to COA for further
proceedings.
Martinez v. State, __S.W.3d__ (Tex.Crim.App. No. 191706, 12/17/08); Reversed/remanded
After Appellant was arrested for capital murder, he was
interrogated, made statements (and was polygraphed) prior to
being Mirandized. He was then given his Miranda warnings,
interrogated again, and gave a second written statement. No
question Appellant was in custody when he gave the statements.
Holding: COA misapplied the standards of Missouri v. Seibert,
542 U.S. 600 (2004), in determining that a proper and func
ional Miranda warning was given Appellant and finding appel‑
lant’s custodial statement admissible. (State did not seek death.)
CCA appears to adopt the concurring justice’s reasoning, which
“would apply a narrow[] test applicable only in the infrequent
case[ . . .], in which the two-step interrogation technique was
used in a calculated way to undermine the Miranda warning.
. . . Miranda’s clarity is one of its strengths, and a multifactor
test that applies to every two-stage interrogation may serve to
undermine that clarity.” Based on the facts of the case (which are
lengthy), court concluded that the two-step interrogation tech‑
nique was used in a calculated way to undermine the Miranda
warning. Also, cops applied no curative measures at the start
of the second interrogation. “Such omissions or actions are not
likely ‘to ensure that a reasonable person in the suspect’s situ‑
ation would understand the import and effect of the Miranda
warning and of the Miranda waiver.’” Seibert at 622 (Kennedy,
J., concurring). CCA also rejects State’s assertion that Appellant
has the burden to provide a sufficient record, which he did not
do so here, because it is the state’s burden to show that a custo
dial statement is admissible. COA’s judgment is reversed, and
case is remanded for a harm analysis.
Roberts v. State, __S.W.3d__ (Tex.Crim.App. No. 105407, 12/17/08); Reversed & reformed; remanded for
resentencing.
Appellant was convicted of capital murder for killing a
pregnant woman and her unborn embryo. Medical examiner
testified that the woman was in early stages of pregnancy and no
one could tell by looking at her that she was pregnant. Holding:

There was insufficient evidence of the constitutionally required
proof beyond a reasonable doubt that Appellant intentionally
and knowingly caused the death of the unborn child. Murder
is a result-oriented crime, which means Appellant had to know
the mother was pregnant in order to be held culpable for kill‑
ing the embryo. It is undisputed that Appellant did not know
that she was pregnant when he shot her. Appellant intended to
kill the mother. However, lacking knowledge of the embryo’s
existence, Appellant could not form a separate specific intent
to kill the embryo, as is required by statute. CCA also overrules
in part Norris v. State, 902 S.W.2d 428 (Tex. Crim. App. 1995),
to the extent it permitted the intent to cause one intentional
or knowing death to support two deaths, one intentional and
knowing, the other unintentional. Judgment is reformed to re
flect a conviction for one murder, and case is remanded to the
trial court for assessment of punishment for that murder con
viction.
State’s PDRs

State v. Sheppard, __S.W.3d__ (Tex.Crim.App. Nos. 79307 & 794-07, 12/10/08)
PDR was granted to determine whether a person is “ar‑
rested” for purposes of the Fourth Amendment if he is tempo‑
rarily handcuffed and detained, but then released. Holding: A
person who has been handcuffed has been “seized” and detained
under the Fourth Amendment, but he has not necessarily been
“arrested.” The trial judge was mistaken in his belief that a tem‑
porary investigative detention equals an arrest under federal or
Texas search and seizure law. COA then mistakenly speculated
about possible unexpressed fact findings or credibility assess‑
ments by the trial judge. Because the trial judge did not include
these possible credibility assessments or new facts in his express
written findings, it was error for the COA to create and consider
them. Judgment is therefore reversed and case is remanded to
the trial court for further proceedings.
State Prosecuting Attorney’s PDR

Kirkpatrick v. State, __S.W.3d__ (Tex.Crim.App. Nos.
0873/0874-07); Reversed/remanded.
COA reversed Appellant’s tampering convictions holding
the trial court did not have jurisdiction because Appellant had
been indicted for a misdemeanor in each of the two indictments
that are before the CCA. (Trial court granted instructed verdict as
to a third felony offense, leaving only misdemeanor convictions.)
Holding: COA erred when it concluded that these indictments
fail to satisfy the constitutional requirement of subject-matter
jurisdiction and did not vest the district court with jurisdiction.
Although the indictment properly charged a misdemeanor and
lacked an element necessary to charge a felony, the felony of‑
fense exists, and the indictment’s return in a felony court put
Appellant on notice that the charging of the felony offense was
intended. Further, the face of each indictment contains a head‑
ing: “Indictment—Tampering with a Governmental Record 3rd

Degree Felony—TPC §37.10(a)—Code 73990275.” Judgment
is therefore reversed, trial court’s judgment is affirmed.

Habeas Corpus Application
Ex Parte Johnson, __S.W.3d__ (Tex.Crim.App. No.
76,062, 12/16/08); Relief Granted
Applicant was released on mandatory supervision (20-year
sentence for auto theft) on December 8, 1999, but was revoked
on May 26, 2006, based on a pre-revocation warrant issued on
April 11, 2006. Shortly after being revoked but before being
returned to prison, he was convicted of aggravated assault and
sentenced to two years in prison. He wants credit for time spent
on mandatory. Holding: Whether a person is entitled to time
credits while he is released on parole or mandatory supervision
depends on his status on the date of his revocation. CCA rejects
the Parole Division’s position that Applicant was ineligible to
receive the credits because at the time he was returned to prison
he was already serving a sentence for an ineligible offense (the
agg assault). Such an interpretation goes against the plain mean‑
ing of the relevant statutes (Gov’t Code §§508.283(b) & (c)), as
well as CCA precedent to the contrary. That a person is serving
a sentence for a Section 508.149(a) offense when he is returned
to prison does not, by itself, mean that he is not entitled to time
credits. Applicant is entitled to relief, and it is so ordered.

Death Penalty Opinions
Opinion on Rehearing
Segundo v. State, __S.W.3d__ (Tex.Crim.App. No.
75,604, 12/10/08); Affirmed
Appellant’s conviction was affirmed back in October 2008.
CCA granted rehearing to address one remaining question:
whether statements contained in material (parole revocation
documents) from the Board of Pardons and Parole was tes
timonial. Holding: The statements were not testimonial. The
language to which Appellant refers is standard “boilerplate,”
pre-printed language in a form entitled Board of Pardons and Pa‑
roles Proclamation of Revocation and Warrant of Arrest. These
“boilerplate statements” are non-testimonial under Crawford
v. Washington, and the revocation certificates in which they are
contained are admissible as an exception to the hearsay rule
both as public records and as business records. Other courts that
have addressed the issue of public records documenting prior
convictions or other similar official findings have concluded
that such records are non-testimonial and therefore beyond
the prohibition of Crawford.

Death Writ
Ex Parte Reed, __S.W.3d__ (Tex.Crim.App. No. 75,693,
12/17/08); Relief Denied
The issues raised in this subsequent writ application are sup‑

pression of Brady material and innocence under Schlup v. Delo.
The trial court held a hearing and recommended denying relief.
After setting out an excruciatingly detailed fact recitation and
explanation of DNA testing, CCA announces it filed and set this
death writ to address the following questions:
1. Assuming, arguendo, that the court has entered a finding
of fact or conclusion of law that has multiple sentences or
phrases and that a portion of the finding or conclusion is
supported by the record, while another portion is not, to
what extent does this Court owe deference to the trial court
on such a finding or conclusion? May the Court disregard
the finding or conclusion in its entirety? Holding: CCA ad
heres to its precedent and states it will afford no deference
to findings and conclusions that are not supported by the
record and will ordinarily defer to those that are.
2. Assuming, arguendo, that numerous findings and conclu
sions, or parts thereof, are not supported by the record, how
should this affect the level of deference to the findings and
conclusions as a whole? Holding: When numerous, but
not all, findings and conclusions are not supported by the
record, the determination of the level of deference to be
accorded to the findings and conclusions as a whole is to
be made on a case-by-case basis.
3. Brady claim. Allegedly suppressed by the state was evidence
that the victim’s fiancé, who had originally been the prime
suspect, was probably the killer. Holding: Trial court’s con
clusion that the State did not suppress favorable evidence
during trial in violation of Brady was correct. Accordingly,
Applicant has not proven that he is entitled to relief.
4. Schlup v. Delo innocence claim. Applicant asserts that evi
dence suppressed by the state (numerous Brady violations)
would have shown he did not commit the crime. Holding:
Applicant failed to meet the requisite, gateway standard
of innocence, under 11.071 sec. 5(a)(2). A Schlup claim of
innocence is not an independent constitutional claim; it
is “a gateway through which a habeas petitioner must pass
to have his otherwise barred constitutional claims con
sidered on the merits.” The Applicant must prove, by a
preponderance of the evidence, that but for a violation of
the U.S Constitution no rational juror could have found
the applicant guilty beyond a reasonable doubt.
Having disposed of Applicant’s claims, CCA denies relief.

PDRs Granted 12/10/08
08-1039 Garcia, Randall Anthony (Appellant’s)
1. The Court of Appeals erred by ruling Appellant had failed
to show chain of custody of items still in the custody of the state
and its agencies.
2. The Court of Appeals erred by ruling Appellant had failed
to show the evidence he sought to have tested was not previously
subjected to DNA testing.

08-0882 Gonzales, Rudy (State Prosecuting Attorney)
1. Did the Court of Appeals err in concluding that the evi‑
dence was insufficient to sustain respondent’s conviction for
driving while intoxicated?
2. Did the Court of Appeals err in effectively concluding that
the written statement of a county judgment effectively overrules
an act of the legislature?
3. Did the Court of Appeals err in concluding that a judg‑
ment of the county court of Colorado County, Texas, which
stated that “the court having heard the information read and
the evidence submitted thereon, it is considered and adjudged
by the court that the defendant is guilty as charged in the infor
mation” did not contain an adjudication of guilt?
4. Did the Court of Appeals err in concluding that respon‑
dent’s conviction in the county court of Colorado County, Texas,
was unavailable for enhancement purposes because it was not
a final conviction?
5. Did the Court of Appeals err in concluding that it had
no authority to reform the judgment to reflect conviction of
respondent on a lesser-included offense because the jury charge
did not authorize respondent’s conviction for the lesser-included
offense of misdemeanor DWI with one conviction?
6. Did the Court of Appeals err in ordering a judgment of
acquittal in this case?
08-0812 Ramos, Hernan Arquimides (Appellant’s)
1. Did the Court of Appeals err in holding that the term
government “instrument” in Texas Penal Code §32.21(e)(3)
(forgery) is a broad term that encompasses the “government
record[s]” in §32.21(e)(2)?
2. Did the Court of Appeals err in holding that a social
security card may properly be a “government record” or a “gov‑
ernment instrument” for the purposes of the forgery statute?
3. Did the Court of Appeals err in holding that the term “in
strument” as used in the forgery statute is a word in common use,
its meaning clear and well understood by the ordinary person,
rather than a term with an acquired technical legal meaning so
as to require definition in the jury charge?

PDR Granted 12/17/08
08-0946 Tapps, Ricky (Appellant’s)
The Court of Appeals incorrectly determined that the
evidence was legally sufficient to support the conviction. The
Court of Appeals has decided an important question of state
and federal constitutional law in a way that conflicts with an
applicable decision of the Texas Court of Criminal Appeals; to
wit, Campbell v. State, 49 S.W.3d 874 (Tex. Crim. App. 2001).

Court of Appeals
COA summaries are by Chris Cheatham of Cheatham & Flach,
PLLC, Dallas, Texas.

Defendant argued for suppression of the complainant’s
in-court identification of defendant on the ground that
it was tainted by complainant’s exposure to a pretrial
photograph array in which the defendant’s photograph
was both larger and darker than the other photographs
in the array, thereby calling unfair attention to his pho
tograph. The appellate court concluded that the photo
lineup was improperly suggestive; however the court
held that the improper photo array did not taint complainant’s in-court identification
Mendiola v. State, 2008 WL 4531715 (Tex.App.—Fort
Worth Oct 09, 2008)
“We have examined the photo spread complained of by
[defendant] and note that the photograph of [defendant] is
both larger and darker than the other photographs. Additionally,
it fills more of the space provided for the photograph than do
the others. The eye of one who knows nothing about the case is
immediately drawn to the photograph of [defendant] because
it is so distinctive in relation to the remaining photographs. We
therefore hold that the out-of-court identification procedure
was impermissibly suggestive. . . . [However,] [c]onsidering
the totality of the circumstances, including the opportunity
[complainant] had to observe [defendant] on the two separate
days, we hold that [defendant] has failed to satisfy the second
prong of the test; that is, we hold that the suggestive procedure
did not give rise to a very substantial likelihood of irreparable
misidentification—[complainant] had ample opportunity to
observe [defendant] and was unequivocal in his identification
at trial.”
Trial court erred by refusing to suppress search of defen
dant’s vehicle, because the only support in opposition
to the motion to suppress was contained in the officer’s
police report, which was neither accompanied by an
affidavit nor sponsoring testimony
Ford v. State, 268 S.W.3d 620 (Tex.App.—Texarkana
2008)
A police report by itself cannot be relied upon as a basis
for denying defendant’s motion to suppress.
Evidence was insufficient to establish that defendant
constructively delivered cocaine, in large part because
the defendant “only” sold 10 grams of cocaine, concluded court, even though defendant accepted a lesser
amount of payment than the typical amount that one
would expect to receive from a personal user
Stephens v. State, 2008 WL 4587269 (Tex.App.—Texarkana Oct 16, 2008)
“Some appellate jurists have written that a constructive
transfer requires the transferor to have actual knowledge of the
ultimate transferee. . . . Others, including the more recent and
binding rulings, do not require proof of knowledge of the iden

tity of an intended third-party transferee. . . . [I]f the evidence
had shown a greatly more significant quantity of drugs, then such
evidence might support an inference that [defendant] knew or
should have suspected [confidential informant] was more than
a mere end user; but we cannot say that five, six, or seven rocks
of cocaine (as opposed to more than a kilogram of cocaine)
provides a legally sufficient basis to make such an assumption.
. . . The State suggests in its brief that the jury was free to infer
from the evidence that [defendant] knew [confidential infor‑
mant] would later transfer the cocaine to one or more persons.
The State presented evidence that ten grams of cocaine was a
quantity greater than that normally purchased for personal use;
the State also presented evidence that [confidential informant]
paid less than the typical amount one would expect to pay for
that great a quantity of cocaine. This evidence, argues the State,
showed [defendant] knew or should have known [confidential
informant] would not be the final recipient of the narcotics at is‑
sue. We find no precedent requiring that result, and we conclude
that the evidence wholly fails to show any intent or knowledge
by [defendant] that there would be some final recipient other
than [confidential informant].”
Trial court reversibly erred by failing to include an
accomplice-in-fact instruction to the jury, given the
below evidence showing that defendant’s roommate—
who testified against defendant—purchased the hunting
mask used by defendant in the robbery
Biera v. State, 2008 WL 4551228 (Tex.App.—Amarillo
Oct 13, 2008)
“The jury might have believed [roommate] innocently
accomplished no more than an errand for a friend, who al‑
lowed her, her daughter, and Morado to live rent-free at his
residence. But it might, conversely, have doubted her story that
the ski-style camouflage masks she bought in September were
intended for hunting, and believed [roommate] intentionally
assisted Morado and [defendant] obtain money by robbery to
support the occupants of [the] apartment. In its charge, the
court instructed the jury on the law of parties but declined over
objection to instruct on the issue of [roommate] as an accom‑
plice as a matter of fact. By omitting accomplice as a matter of
fact instructions as to [roommate], the trial court erred.” And,
because the non-accomplice evidence did not tend to connect
defendant to robbery, the error was harmful and thus warranted
reversal of defendant’s conviction.
Traveling 20 mph under the posted speed limit did not
give rise to reasonable suspicion to stop vehicle for
“impeding traffic”
Texas Dept. of Public Safety v. Gonzales, 2008 WL
4657528 (Tex.App.—San Antonio Oct 22, 2008)
“On appeal, DPS argues that [officer] had reasonable suspi‑
cion to stop [defendant’s] vehicle because [defendant] violated

an ordinance of the City of San Antonio by driving 20 miles per
hour below the posted speed limit. . . . At the hearing, however,
[officer] testified that he was not familiar with this ordinance,
and repeatedly asserted that he stopped [defendant’s] vehicle for
‘impeding traffic.’ The statute relevant to the issue of impeding
traffic is section 545.363(a) of the Texas Transportation Code,
entitled ‘Minimum Speed Regulations.’ It states that ‘[a]n opera‑
tor may not drive so slowly as to impede the normal and reason
able movement of traffic, except when reduced speed is necessary
for safe operation or in compliance with law.’ . . . Texas courts
interpreting section 545.363(a) have held that slow driving, in
and of itself, is not a violation of the statute; a violation only
occurs when the normal and reasonable movement of traffic is
impeded. . . . Here, there was no evidence that the normal and
reasonable movement of traffic was impeded by [defendant’s]
driving. In fact, [officer] testified that he could not recall the
traffic conditions when [defendant] was stopped.”
In trial for indecency with a child, jury charge errone
ously directed jury to find defendant guilty if defen
dant touched victim’s “anus or genitals or breast”
because the charge presented said sexual organs in
the disjunctive, and thus raised possibility that jury
could have arrived at a non-unanimous verdict. Said
error amounted to egregious harm—thus warranting
reversal even though defense counsel failed to preserve
the error—because the State emphasized to the jury in
closing the very point which was in error
Hines v. State, 2008 WL 4660166 (Tex.App.—Texarkana
Oct 23, 2008)
In closing the state instructed the jury that “twelve of y’all
can say ‘yes’ to the genitals being touched it [sic]; six of y’all can
say ‘yes’ to the genitals being touched; or six to the breast being
touched; twelve to the breast being touched.”
Evidence was insufficient to support conviction for en
gaging in organized criminal activity, even though group
of young people gathered together for party made poor
decisions that led to multiple criminal violations, where
there was no evidence that the offense with which de
fendant was charged was anything more than a single
criminal episode, and defendant acted alone when he
sexually assaulted victim
Arredondo v. State, 2008 WL 4596642 (Tex.App.—Eastland Oct 16, 2008)
Evidence was insufficient to support conviction for theft
of trade secrets, even if the information that defendant may have wrongfully obtained from his employer
amounted to a “trade secret,” because the State failed
to prove that the employer had exclusive ownership
rights to said information for the below reason

McClain v. State, 2008 WL 4601279 (Tex.App.—Tex
arkana Oct 17, 2008)
“The backsheets are not trade secrets because they have been
released into the public domain. . . . ‘Clearly, if an article that is a
trade secret becomes known to the community, it loses its status
as a trade secret.’ . . . Although the backsheets may be difficult to
find due to their age and obsolete status, the backsheets—once
having become public knowledge—remain public knowledge.
. . . As information previously placed in the public domain, the
backsheets are not trade secrets, and even if the set-up sheets
had been trade secrets, the State failed to prove that [complain‑
ant] had the exclusive ownership rights to the improvements
contained in the set-up sheets. Absent an express assignment
of [defendant’s] rights or evidence that [defendant] was hired
for the purpose of developing trade secrets, [defendant] owned
the improvements, if any, contained in the set-up sheets, sub‑
ject to any shop rights held by [complainant]. The evidence is
legally insufficient. Because the evidence is legally insufficient,
it is unnecessary to decide [defendant’s] fourth point of error
regarding error in the jury charge.”
Not “testimonial” for purpose of Confrontation Clause
was defendant’s girlfriend’s out-of-court statements to
police that she “had ‘escaped’ from inside the house
where she had been assaulted by her boyfriend, her
exhibition of the injury to her lip, and her statement
that her boyfriend was probably in the bedroom,” for
the below reasons
Rodriguez v. State, 2008 WL 4447556 (Tex.App.—San
Antonio Oct 01, 2008)
“When Officer Hovis arrived at the scene, he knew he was
responding to an alleged assault. He was met by a woman in
obvious distress, who was holding a child. The officer’s initial
questions to her were objectively designed to determine what
was presently happening and to assess the situation, not to me‑
morialize a possible crime. When, as here, the purpose of the
officer’s questions, viewed objectively, is to ascertain if there is
an ongoing emergency, the responses are not testimonial.”
Considered “testimonial,” however (in the same case as
above), were some of the girlfriend’s other statements
to police, particularly those regarding what happened
before the police arrived, for the below reasons
Rodriguez v. State, 2008 WL 4447556 (Tex.App.—San
Antonio Oct 01, 2008)
“After Officer Hovis located [defendant] in the bedroom and
detained him, any emergency that may have existed earlier was
over. The officer’s subsequent questioning of M.G. was designed
to discover what happened in the past and to memorialize events
for later prosecution. Her responses were therefore testimonial.
. . . Because M.G. did not testify at trial and [defendant] did
not have prior opportunity to cross-examine her, it was error

of constitutional dimension to admit these statements . . .”
One factor that this court considered as support for officer’s investigatory stop for DWI was that “[defendant]
was slow to react to the officer’s emergency lights”—
editorial: mustn’t the officer have reasonable suspicion
before he initiates the stop? See, for example, State
v. Daly, 35 S.W.3d 237, 240 (Tex.App.—Austin 2000)
(“the existence of reasonable suspicion must precede a
detention”).
Dunkelberg v. State, 2008 WL 4445701 (Tex.App.—Fort
Worth Oct 02, 2008)
Another factor that this court considered in support of
officer’s investigatory stop for DWI was that the stop occurred
at a time of night when “intoxicated drivers are frequently en‑
countered.”
Deemed an improper basis on which to reverse license
suspension for defendant’s refusal to provide breath
specimen was mere clerical error in ALJ’s order reciting
incorrect date of traffic stop
Texas Dept. of Public Safety v. Gonzales, 2008 WL
4657528 (Tex.App.—San Antonio Oct 22, 2008)
A mistrial was not warranted in this prosecution for
indecency with a child (for the below reasons), even
though the prosecutor made reference to defendant
having been previously convicted of assaulting his
wife (without a proper legal basis for doing so), and
even though the court characterized state’s actions as
“incredibly prejudicial” to defendant
Hines v. State, 2008 WL 4660166 (Tex.App.—Texarkana
Oct 23, 2008)
“Although it appears from the circumstances that the State
(having been previously instructed to refrain from the same in
quiry which it ultimately pursued) fully intended the release of
the skunk in the jury box to which the trial court made reference,
and although the interjection of the fact that [defendant] had
previously been to prison was ‘incredibly prejudicial’ to him,
the trial court determined that its rather lengthy and specific
instruction in plain and unvarnished language to the jury to
disregard the statement which it had heard was sufficient to cure
the prejudice caused by the statement. Noting that the state‑
ment concerning [defendant’s] term in prison was very short
and was not thereafter mentioned by anyone in the presence of
the jury, the decision by the trial court as to whether to declare
a mistrial lay within the zone of reasonable disagreement and
the decision not to do so was not error.”
Court rejects defendant’s argument that because assault
complainant recanted her accusation that defendant
was the attacker, there cannot possibly be any evidence

to support his conviction. Complainant’s prior statement to the police, while admitted into evidence, was,
argues defendant, a prior inconsistent statement and
can thus only be used for impeachment purposes, as opposed to substantive evidence of guilt. Disagreeing, the
court wrote as follows.
Navarro v. State, 2008 WL 4661484 (Tex.App.—Amarillo
Oct 22, 2008)
“If the statement given by Lozano to the officer was admis‑
sible only for impeachment purposes, it was incumbent upon
[defendant] to solicit the requisite limiting instruction at the
time the evidence was proffered and received. . . . Our jury
was free to consider the evidence for all purposes since it was
not instructed otherwise when it first heard it. . . . Moreover,
Lozano’s recantation and previously undisclosed explanation
for her bruises was something the jury was free to accept or
reject.”
Evidence that extraneous sexual assault previously
occurred in small mobile home was admissible to re
but defense theory of lack of opportunity to commit
charged offense of sexual assault of a child in defendant’s small mobile home with three other people living
therein
Rivera v. State, 2008 WL 4588485 (Tex.App.—Beaumont
Oct 15, 2008)
“[D]efense counsel argued in his opening statement that
because [defendant’s] home was a small mobile home and three
other people lived there, [defendant] could not have committed
the acts that Doe testified occurred at the home. Therefore, we
find that J.G.’s testimony that [defendant] acted inappropriately
with him and attempted to touch his penis while he was at [de‑
fendant’s] home was admissible to rebut [defendant’s] theory of
lack of opportunity, and said testimony therefore had relevance
apart from its tendency to show [defendant’s] character and
that [defendant] acted in conformity therewith.”
Permitting mother of injured child to testify while holding the child was not unfairly prejudicial under Rule
403 in trial for injury to the child
Thompson v. State, 2008 WL 4587253 (Tex.App.—San
Antonio Oct 15, 2008)
Even though visual depiction of child may have incidentally
aroused the passion of the jury, and despite defendant’s argu‑
ment that doctor’s testimony was sufficient to prove injuries
to the child, visual display of child enabled jury to visualize,
firsthand, seriousness of child’s injuries, reasoned court.

Trial court did not err in failing to reveal the elements
of the extraneous offenses to the jury
Hanson v. State, 2008 WL 4527347 (Tex.App.—Amarillo
Oct 09, 2008)
“When an extraneous bad act is admitted for consideration
during the punishment phase, the jury is not required to assess
whether a statutory crime occurred; rather, its obligation is to
determine, beyond a reasonable doubt, whether that appellant
was involved in the bad act being offered as evidence. . . . Ac‑
cordingly, there is no need to instruct the jury on the elements

of the crime or crimes arising from the extraneous bad act.”
Evidence did not support finding that defendant’s vehi
cle was a deadly weapon for purposes of sentencing
defendant for felony DWI, where there was no evidence
presented of any other vehicles on the roadway on
which the defendant was traveling
Cantrell v. State, 2008 WL 4737432 (Tex.App.—Amarillo
Oct 29, 2008)
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Justice Through Science
The Texas Forensic Science Commission was created by the Texas Legislature in 2005 for the purpose of:
A.	Developing & implementing a reporting system through which accredited laboratories, facilities,
or entities report professional negligence or misconduct
B.	Requiring all laboratories, facilities, or entities that conduct forensic analyses to report professional negligence or misconduct to the commission
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Box 2296
816 17th Street
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