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“Something that promotes well-being”

 Enterprise Car Rental
Ten percent discount for TCDLA members. Enterprise is
the largest r ental car company in North America in terms of
locations and number of cars, while providing the highest
level of customer service. The corporate account number for
TCDLA members is 65TCDLA. You may contact your local
office directly or visit www.enterprise.com. When booking
online, enter your location, date, time, and the corporate ac‑
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which is the first three letters of TCDLA (TCD). Make your
reservation at Enterprise Rent-a-Car.
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reservations agent that you are with the Texas Criminal De‑
fense Lawyers Association or give the discount code (TCD‑
LA) on the La Quinta website to get the discounted rate. Visit
www.lq.com or call 1-800-531-5900.
 Subscription Services Inc.
Fifty percent discount off the cover price of more than 1,000
magazines, including Newsweek, New Yorker, Texas Monthly,
etc. Visit www.buymags
.com/attorneys.
 Voice for the Defense magazine
A subscription to the only statewide magazine written spe‑
cifically for defense lawyers, published 10 times a year.
 Membership Directory (printed and online)
Comprehensive listing of current TCDLA members, updated,
reprinted, and mailed annually, and online directory of cur‑
rent TCDLA members.
 Lawyer Locator
Online directory providing members an opportunity to list
up to three areas of practice for public advertising.

 Listserve
A partnership to engage community members in areas of
significant decisions, legislative and capital issues/updates,
upcoming seminars and events, and more . . .
 TCDLA Discounts
Receive significant discounts on CLE seminars and TCDLA
publications.
Discounted liability insurance with Joe Pratt Insurance.
 Strike Force
Strike Force assistance to aid lawyers threatened with or
incarcerated for contempt of court.
 Resources
Expansive library of research papers from renowned criminal
defense lawyers.
 Significant Decisions Report
Professional reports summarizing state and federal cases,
emailed weekly.
 Legislature
Opportunities to be involved in the legislative effort.
 State Motions CD
New members will receive a comprehensive CD of state
forms and motions,including DWI, post-trial, pretrial, and
sexual assault motions.
 Membership Certificate
Display your TCDLA membership with pride! New members
will receive a personalized certificate by mail.
 Brief/Motion Bank

 Expert List
Extensive list of experts for all types of criminal cases, includ‑
ing investigation, mitigation, and forensics specialists.
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CLE & Events . . .
Providing legal education across the state

 June
June 3–4, 2009
CDLP | Texas Public Defense Training
San Antonio, TX

August 28, 2009
CDLP | TBD | co-sponsored with San
Antonio Criminal Lawyers Association
San Antonio, TX

 February
February 12–16, 2010
TCDLA | Members Trip to Napa Valley
Napa Valley, CA

June 4–6, 2009
TCDLA | 22nd Annual Rusty Duncan
Advanced Criminal Law Course
 Scholarships available
San Antonio, TX

 September
September 24, 2009
TCDLA | Juvenile Law
Dallas, TX

February 25–26, 2010
CDLP | Capital/Mental
Austin, TX

June 5, 2009
TCDLEI Annual Meeting (Board and
CDLP Committee Meetings)**
San Antonio, TX
June 6, 2009
TCDLA Annual Board and Executive
Meetings**
San Antonio, TX
 July
July 9–10, 2009
CDLP | The Ultimate Trial Notebook
South Padre Island, TX
July 11, 2009
TCDLA/TCDLEI Boards, TCDLA
Executive, and CDLP Committee
Orientation**
South Padre Island, TX

September 25, 2009
TCDLA | Drug Seminar
Dallas, TX

February 26, 2010
TCDLA/TCDLEI Boards, TCDLA
Executive, and CDLP Committee
Meetings**
Austin, TX

September 26, 2009
TCDLA/TCDLEI Boards, TCDLA
Executive, and CDLP Committee
Meetings**
Dallas, TX

 March
March 4–5, 2010
TCDLA | Federal Law
New Orleans, LA

 October
October 22–23, 2009
CDLP | 7th Annual Forensics
Houston, TX

March 14 –19, 2010
CDLP | 34th Annual Texas Criminal Trial
College
Huntsville, TX

 November
November 12–13, 2009
TCDLA | Stuart Kinard Memorial
Advanced DWI Seminar
San Antonio, TX

Seminars sponsored by CDLP are funded
by the Court of Criminal Appeals of
Texas.

July 22–26, 2009
TCDLA Retreat Santa Fe
Santa Fe, New Mexico

 December
December 3–4, 2009
TCDLA | Sexual Assault
Houston, TX

 August
August 14, 2009
CDLP | Best of the Best II Criminal Trial
Seminar
Austin, TX

December 5, 2009
TCDLA/TCDLEI Boards, TCDLA
Executive, and CDLP Committee
Meetings**
Houston, TX

*Unless otherwise noted, seminars
are open only to criminal defense
attorneys, mitigation specialists, defense
investigators, or other professionals
who support the defense of criminal
cases. Law enforcement personnel and
prosecutors are not eligible to attend.
** Open to all members

August 14, 2009
TCDLA | Top Gun DWI: A Blood Test
Trial from Start to Finish
Houston, Texas

Note: Schedule and dates subject to change. Visit our website at www.tcdla.com for the most up-to-date information.
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rom March 2 through April 10, 2009, I tried six different jury trials. The charges ranged
from driving while intoxicated to deadly conduct, aggravated sexual assault, and indecency
with a child. I was mentally and physically exhausted. Never again, I told myself.
David Botsford told me I was almost as busy as Scrappy Holmes. Almost. For six weeks,
I neglected my wife and children, ignored clients, and thought I was doing something few
could ever do. I wanted to quit. Then I am told I was almost as busy as Scrappy Holmes.
Scrappy Holmes is one tough bear. He recently celebrated his 70th birthday and is still
trying cases. Tough cases—the kind that rip at our insides, where guilty verdicts and prison
sentences destroy lives and families. He had done it going on forty-two years. How?
The last six weeks, red wine and Bud Light just about got the best of me. I drank every
day and I drank too much. I thought I had to. I wasn’t able to handle the stress and the pres
sure. I thought I couldn’t sleep if I didn’t.
Botsford’s comment made me reflect on the warriors, like Holmes and my former partner,
the late Hal Jackson. Jackson tried cases all over the state and wasn’t afraid of anything or
anybody. He stopped drinking cold turkey in his forties and kept on trying cases until his
mid-seventies. I wonder if I could, without any alcohol.
For almost nineteen years I’ve tried to come up with a better way to manage my cases
where my practice would be less stressful, where I would be more efficient and be able to
spend more time at home. Dan Hurley hit me square in the face of reality and told me there
isn’t one. Hurley says that’s the way this business is—get used to it.
Robert Hirschhorn told me to take fewer cases. Hirschhorn is right about that. Fewer
cases mean less stress and more time. The problem for me is fewer cases mean too much
month and not enough money.
Several of my non-lawyer friends have been under the mistaken impression that hard
economic times mean more business for the criminal defense lawyer. If that is the case, then
I have not been a beneficiary. Where I’m from, hard economic times mean people don’t have
the money to pay their lawyer. One thing will never change about our profession—the stress
produced by being in it. For six weeks, I didn’t do so well.

Joseph A. Martinez

Tasks at Hand
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pecial thanks to Troy McKinney, Gary Trichter, and Mimi Coffey, course directors for
the 16th Annual Mastering Scientific Evidence in DUI/DWI Cases Course (MSE) in New
Orleans April 16–18. This is the fifth year that TCDLA has co-sponsored the course with the
National College of DUI Defense. TCDLA is thankful to the College for the opportunity to
be involved in this national training event. There were 215 attendees.
Thanks to Jimmy Ellison, executive director of the San Antonio Bar Association, for
allowing TCDLA through CDLP to co-sponsor the 43rd Annual A. A. Semaan Advanced
Criminal Law Course in San Antonio. This year there were 200+ attendees.
Please join us on June 6 for TCDLA’s 39th Annual Meeting in San Antonio at the Henry
B. Gonzalez Convention Center, immediately following the 22nd Annual Rusty Duncan
Advanced Criminal Law Course. All members are encouraged to attend.
Representatives from all local criminal defense bars are invited to the Annual TCDLA
Affiliates Breakfast to be held on Friday, June 5, 2009, at 7:30 a.m. at the Convention Center
in conjunction with Rusty Duncan. If you are trying to start a local criminal defense bar,
please come to the breakfast and learn how to start and sustain one. Seating is limited, so we
ask that you restrict the number of representatives to three from each local defense bar or
city. Please RSVP by May 29 to Joseph Martinez (512-646-2726 or jmartinez@tcdla.com).
Please start making plans for the TCDLA Retreat Santa Fe with President-Elect Stan
Schneider, July 22–26, 2009. This event is open to all TCDLA members. Come join us for
a night in the foothills of the Sangre de Cristo Mountains of northern New Mexico at the
Santa Fe Opera on Friday, July 24, for Puccini’s La Traviata. There will be a pre-opera Texas
Tailgate dinner. Please call the home office for more information.
Also start making plans for next year’s TCDLA Members Trip with Stan Schneider to
Napa Valley, February 12–16, 2010. Details to follow.
When you are in Austin, please come by and see the new home office.
Good verdicts to all.
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kay, I have now been the “Editor” of the Voice for the Defense for two months and have
had a chance to look around and see how things work. I thought I might let you all
in on what I have learned, because just reading the magazine does not really tell this story.
The fact is that there are a lot of people working very hard (and well) to put this excellent
magazine out ten times a year.
Cynthia Hampton wears a number of hats. She does the Court of Criminal Appeals and
Supreme Court cases in the Significant Decisions Report. She also edits the entire SDR. In
addition, she gathers and edits articles, proofreads the entire issue prior to publication, and
follows up with authors to get their articles edited and in.
Tim Crooks writes the 5th Circuit and sometimes the U.S. Supreme Court sections of
the SDR. Chris Cheatham is responsible for the Courts of Appeals opinions in the SDR.
Jani Maselli is the Feature Articles Editor. She edits and proofreads every article that goes
into the Voice. Melissa Schank makes sure all the correct seminar and event information is
listed in each issue. Buck Files writes the Federal Corner for each issue. Rick Hagen writes
the President’s Message. Joseph Martinez writes the Executive Director’s Perspective.
Craig Hattersley does all the layout. He has a collection of stock photos he uses for filler
photos. If he does not have one that is appropriate, he goes online and finds one. He uses two
(or more) different computer programs for layout and design. Each page of a publication such
as the Voice is an image created by a computer. These images are then sent to the printer.
Every one of these people does a fantastic job, as you can see each month when you
open your new issue of the Voice.
Finally, Emmett Harris’ contribution to the Voice cannot be stressed enough. As editors
go, he was one of the best. His columns were always insightful and uplifting, and during his
tenure the Voice really came into its own.
These are the people who, more or less, work behind the scenes to get the Voice for the
Defense into your hands. But we also need you. You are not only our readership, but our pool
of authors as well. We always need good articles. If you have any ideas for articles, please just
do it and send them.
When you do sit down to write an article, do keep in mind that our readers are lawyers
and judges, most of whom are in trial often. Our mission mirrors that of TCDLA—to help
the practitioner in the trenches. So write articles with that in mind. When you sit down to
write, think, “How will this help the practicing criminal defense lawyer?” This is not to say

that the article has to be on a “legal” topic. Articles on commu
nication with juries, for instance, are great, as are those that just
“inspire the troops.”
On the subject of “legal” articles, there are a couple of dif
ferent types. There is the “case note,” which critically examines a
new case and fits it into the existing legal landscape, emphasizing
how it modifies the law and what practitioners should do to
adjust to it. Then there is the “comment,” which synthesizes
an area of law and provides the practitioner with an analytical
framework for negotiating it.
Here is an example of the difference between the two.
Just recently, the U.S. Supreme Court handed down Arizona
v. Gant, ___ U.S. ___, (No. 07-542, April 21, 2009)(Slip Op.).
This case arguably limits the search incident to arrest doctrine
in “automobile exception” cases, which began with New York v.
Belton, 453 U.S. 454 (1981). A case note would take this new
case, compare it with the Belton case and perhaps its precedents,
and render an opinion as to whether it did in fact change the
law and how, and then give some advice to practitioners about
how to use it in trial or on appeal. A comment, on the other

hand, would examine the entire history and permutations of the
search incident to arrest doctrine as it pertains to automobiles
and provide a roadmap for making arguments generally in this
area of the law.
Now, tackling a broad subject such as the automobile excep
tion is a huge undertaking, as this one area could fill a book if the
author wanted it to (with state-to-state and state-to-federal law
comparisons, etc.). A comment, though, does not need to be on
such a broad subject. Find an issue that interests you and research
just the tiny issue in that case. Once you have done this, just
write about that issue. Legal memos or bench briefs can easily
turn into comments. The rules of evidence and procedure are
an extremely fertile ground for manageable comment ideas. An
example might be how to go about getting experts for indigent
defendants, along with how to make a record and the magic
words you have to use to preserve error. You get the picture.
We look forward to seeing your work. There is a little author
in all of us. Keep sending in those articles! Thanks to all and
thanks to you.

Save the Date!

November 12–13
San Antonio, TX

Menger Hotel (s/d $129)
(210)223-4361
Register online at www.tcdla.com

Stewart Kinard Memorial Advanced DWI Seminar
Gary Trichter

Troy McKinney
May 2009
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TCDLA New Members
Expert
Tommy Eubanks, McKinney
Public Defenders
Iris Guerra, Edinburg
Michaela Himes, Dallas
Shannon Holubar, Edinburg
Kellie D. Starr, El Paso
Affiliate
Jim Brown, Quitman
Investigator
Edward E. McElyea, Waco
Regular
Lisa Andrews, Houston
Damiane Curvey Banieh, Houston
John Boundy, Nacogdoches
Bobby Burnett, Munday
Felix M. Cantu Jr., Houston
Jerry L. Clark, Port Lavaca
Clint Royce Davidson, Houston

Jacques L. De La Mota, Del Rio
Curt Ellis, Tyler
Robert Eutsler, Houston
Charles Gustaf Fagerberg, Austin
Denise Michelle Fortenberry, Bay
City
Gerald A. Georges Jr., El Paso
James Gibbs, Lubbock
Anton E. Hackebeil, Hondo
Jonathan W. Henley, Fort Worth
Victor Hernandez, Lubbock
Cindy G. Hill, Lubbock
Erikka Hise, The Colony
Stuart Austin Hughes, Conroe
George Cave Johnson, Dallas
Michael A. McDougal, Conroe
Stacey Alden Michelson, Bergheim
Courtney Corinne Miller, McKinney
Claire Diana Monsman Miranda,
McKinney
Terri Morgeson, Lubbock
Sarah Allison Mueller, Houston
Donald N. Payne, San Angelo

Save the Date!
October 22–23, 2009

7th Annual Forensics
Houston, Texas

www.tcdla.com
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Michael Pham, Houston
Logan Edward Pickett, Liberty
Jeffrey A. Propst, Abilene
Danny Razo, El Paso
Richard B. Roper, Dallas
Maria Salazar, San Antonio
Christine M. Schwartz, Midland
Matthew David Sharp, Houston
Matthew W Shrum, Austin
Michel LaNett Simer, Axtell
Billy Ray Skinner, Houston
Sheryl E. Slack, Cedar Park
Mitchell W. Templeton, Beaumont
Clyde Erwin Thomas III, Big Spring
Minerva Torres, San Antonio
Enrique Torres, Houston
Lameka Anne Trahan, Liberty
Nancy Udell, Seguin
Irene Whitt, San Antonio
Students
Tracy Moore, Sugar Land
Taylor Willingham, Lubbock

F. R. Buck Files Jr.

After Gall, “Close Enough for Government Work” Isn’t Good Enough

F

or the senior citizens of the Texas Criminal Defense Lawyers Association, June 13, 1966,
was a day they should all remember. It was then that the Supreme Court handed down
its opinion in Miranda v. Arizona, 86 S.Ct. 1602 (1963). Back then, prosecutors and law en
forcement officers were predicting that Miranda would cause the end of the criminal justice
system as we knew it. In the three-and-a-half years that remained in the decade of the 1960s,
Miranda was cited in the opinions of the various federal courts in 622 cases.
By contrast, there was hardly a ripple when the Supreme Court handed down its opinion
in Gall v. United States, 128 S.Ct. 586 (2007). Yet, Gall is as important to sentencing issues as
Miranda has been to confession issues. In the past seventeen months, Gall has been cited in
the opinions of the various federal courts in 2,566 cases.
One of the latest of these cases is United States v. Delgado-Martinez, ___ F.3d ___, 2009
WL 903290 (5th Cir. 2009). A panel of the Circuit (Circuit Judges Smith, Garza, and Clement)
vacated Delgado-Martinez’s sentence and remanded the case for resentencing. Judge Emilio
M. Garza authored the opinion for the Court, which is set out, in part, below.

The Facts in Delgado-Martinez

_he- rL,-j'"J
Federal
.c fJj' jj", t
Corner

The defendant entered a plea of guilty to a violation of 8 U.S.C. §1326: being found in the
United States after removal. The probation officer responsible for preparation of the presentence report recommended a one-point addition to Delgado-Martinez’s base offense level
for a 2005 driving-without-a-license conviction. He also recommended another two-point
addition because Delgado-Martinez was on probation for that offense at the time of his il
legal reentry. Delgado-Martinez’s lawyer filed written objections to the pre-sentence report,
and Judge Kathleen Cardone, of the United States District Court for the Western District of
Texas, granted his objection as to the 2005 conviction; however, Judge Cardone only reduced
Delgado-Martinez’s criminal-history score by one point. This one-point reduction resulted
in a recommended Guidelines range of 30–37 months. Judge Cardone sentenced DelgadoMartinez to 30 months of incarceration, and he gave notice of appeal.

,. , ' 2009
-'1'1 May
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From the Opinion
Delgado-Martinez’s Argument and the
Government’s Response
Delgado-Martinez next contends that the district
court erred in calculating his Guidelines range based
on the two-point criminal-history enhancement for his
alleged probationary status at the time of illegal reentry.
Delgado-Martinez correctly argues that there is no factual
basis for the two-point enhancement because the district
court separately found that the government had not
linked him to the 2005 offense for which he was allegedly
on probation. The government concedes this calculation
error but contends that reversal is not warranted be
cause Delgado-Martinez’s 30-month sentence still falls
within the properly calculated Guidelines range of 24–30
months.
The Law Prior to Gall
Prior to the Supreme Court’s decision in Gall, as long
as a sentence fell within the properly calculated range,
we applied a “presumption of reasonableness” to the
sentence regardless of any calculation error. Eg., United
States v. Nikonova, 480 F.3d 371, 375 (5th Cir. 2007). Un
der this framework, we required the party complaining
of the calculation error to rebut the presumption of rea
sonableness, and we applied a high degree of deference
to the district court’s initial decision. Id. at 375–76.The
government contends that this framework survived Gall.
We disagree.
The Changes Brought by Gall
Gall unequivocally established a bifurcated review process:
At step one, the appellate court “must first ensure that the
district court committed no significant procedural error,
such as failing to calculate (or improperly calculating)
the Guidelines range. . . .” Gall, 128 S.Ct. at 597. If the
sentence is determined to be “procedurally sound,” then
the appellate court moves on to step two—reviewing the
sentence for substantive reasonableness. Id.; see United
States v. Grissom, 525 F.3d 691, 696 (9th Cir. 2008)
(“[We will] only proceed to review the substantive rea
sonableness of procedurally sound sentences”). Our
pre-Gall analysis conflates these two distinct steps. By
applying a presumption of reasonableness to sentences
involving acknowledged procedural errors, our prior
approach contravenes Gall’s directive to treat the two
steps as sequential, dispositive inquiries. In most cases,
a significant procedural error will prevent our review of
the sentence for substantive reasonableness. See United
14 VOICE FOR THE DEFENSE
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States v. Shor, 549 F.3d 1075, 1077 n. 1 (6th Cir. 2008)
(“[T]he Supreme Court was . . . quite explicit in Gall
that miscalculating the Guidelines range is a ‘significant
procedural error’ that requires reversal”).
Appellate Review after Gall
In summary, regardless of whether the selected sentence
happens to fall within the properly calculated Guidelines
range, we adhere to the following review process: We first
consider whether the district court committed a signif
icant procedural error as defined by Gall. See Gall, 128
S.Ct. at 597. If the court has committed such an error,
we must remand unless the proponent of the sentence
establishes that the error “did not affect the district court’s
selection of the sentence imposed.” Williams, 503 U.S. at
203, 112 S.Ct. 1112. If we are satisfied that the error was in
fact harmless, we then (and only then) proceed to Gall’s
second step and review the substantive reasonableness of
the sentence imposed. See Gall, 128 S.Ct. at 597.
Why Judge Cardone Erred
Applying this framework to the case at hand, it is clear
that the district court committed a significant procedural
error by calculating Delgado-Martinez’s Guidelines range
based on the improper two-point probation enhance
ment. See United States v. Klein, 543 F.3d 206, 213 (5th
Cir. 2008). (“An error in applying the guidelines is a
significant procedural error that constitutes an abuse of
discretion.”) Thus, we must remand unless the error “did
not affect the district court’s selection of the sentence
imposed.” Williams, 503 U.S. at 203, 112 S.Ct. 1112.
The Government’s Harmless Error Argument
and the Court’s Response
The government argues that the error was harmless be
cause Delgado-Martinez’s 30-month sentence fell within
both the improperly calculated Guidelines range (30–37
months) and the properly calculated Guidelines range ab
sent the probation enhancement (24–30 months). How
ever, the crux of the harmless-error inquiry is whether
the district court would have imposed the same sentence,
not whether the district court could have imposed the
same sentence. See Huskey, 137 F.3d at 289–90.While the
fact that the actual sentence falls within the properly cal
culated Guidelines range may at times be relevant to the
harmless-error inquiry, it is not dispositive. See Langford,
516 F.3d at 216 (“[W]e conclude that such an ‘overlap’
[between the properly and improperly calculated ranges]
does not necessarily render an error in the Guidelines

calculation harmless. Such an overlap, alone, proves too
little”); accord United States v. Goodman, 519 F.3d 310,
323 (6th Cir. 2008).
The Court’s Conclusion
Reviewing the record as a whole, we are not convinced
that the district court would have imposed the same
sentence absent the Guidelines error. In fact, the court
specifically noted that it found “a fair and reasonable
sentence to be at the bottom of the guidelines, 30 months
incarceration” [emphasis added]. Thus, it appears that the
court consciously selected from the low end of what it be
lieved to be the available range. There is no indication that
the court would have selected the same sentence if the
Guidelines range had been properly calculated at 24–30
months. Under these circumstances, we cannot conclude
that “the district court had [the 30-month] sentence in
mind and would have imposed it, notwithstanding the
error made in arriving at the defendant’s guideline range.”
See Huskey, 137 F.3d at 289. Accordingly, we must remand
the case for re-sentencing pursuant to the proper Guide

lines range. See Gall, 128 S.Ct. at 597; Huskey, 137 F.3d
at 290.

My Thoughts
After Gall, the appellate courts are always going to be concerned
with significant procedural error. Every sentencing proceeding
should begin with the court announcing its calculation of the
defendant’s Guideline level. This is a foundation that will support
or not support the sentence the court will eventually hand down.
In Delgado-Martinez, the defense lawyer properly objected to
Judge Cardone’s incorrect calculation of the defendant’s Guide
line level and preserved the issue for appellate review. Had he not
spent the time looking at Delgado-Martinez’s criminal history
and discovering the probation officer’s (which was adopted by
Judge Cardone), his client would have had no opportunity for
relief on appeal.
Once again, we are reminded that federal sentencing issues
are often more complicated than they might appear at first
blush.
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Associate Directors:

Fred Stangl, Lubbock
Tip Hargrove, San Angelo
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Dave O’Neil, Huntsville
Russell Wilson, Dallas
Kelly Pace, Tyler
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Bobby Barrera, San Antonio
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Doug Murphy, Houston
Emily Detoto, Houston
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3. No. 08-53347 Cooke County Court at Law (ACBI)
Jury Verdict of Not Guilty June 18, 2008;
Send your letters, pictures, gripes, bonehead gaffes, or whathave-you to champton@tcdla.com or chattersley@tcdla.com.

Kudos
F rom Prof. Pat Metze: On April 27, 2009, Texas Tech
University Criminal Defense Clinic student attorney
Jason Rew-Hunter presented a motion to suppress
evidence in two cases, possession of marijuana and
possession of a prohibited weapon, in Lubbock County
Court at Law #1. Jason did it all. He spotted the issues,
prepared the motion, did the research, prepared a brief,
cross examined two police officers, answered the court’s
questions on the fly, and made final argument. After the
hearing the court found that there was no reasonable
suspicion for the police to detain the citizen in order to
call for the drug dog, which led to a search of the client’s
car and subsequent arrest. The court granted the motions
and complimented Jason on a job well done. All Jason
needs now is a diploma and a license (and maybe a job).
. . . He’s ready to go. Congratulations to Jason, Pat, and
the Clinic for such a fantastic win!
 obert Earl Richardson II, of Sherman, reports his law
R
partner, TDCLA Member Robert E .L. (Ed) Richardson
(who is also his son), represents a restaurant owner in
Gainesville (Cooke County) against whom the local
gendarmes lodged a barrage of questionable charges.
The results:

4. No. 07-144 235th District Court (ACBI—Fam. Vio
lence) Jury Verdict of Not Guilty July 24, 2008;
5. No. 08-53711 Cooke County Court at Law (ACBI)
Jury Verdict of Not Guilty October 15, 2008.
S ays Robert II: “As his law partner (and fellow TDCLA
member), I claim partial credit, having sat in on jury selection in each case. The saga continues, as Ed has filed
a civil suit against the City of Gainesville on April 21,
2009 (Cause No. 4:09-CV-189 in the U.S. District Court,
ED TEX.—Sherman Division), seeking damages, attorney
fees, declaratory and other relief for his oft-acquitted client.” Congratulations to both Roberts!
 ongratulations to Steve Green of Athens, who got an
C
acquittal from a jury in the 294th Judicial District Court
of Van Zandt County, Texas. Defendant was indicted for
aggravated sexual assault of a child after his daughter
accused him of sexually abusing her from ages 11–13.
She made outcry three years later, just three days after
Defendant made her break up with her boyfriend.
Daughter made three different statements to police and
SANE nurse. Her brother testified for Defendant that he
heard her tell her boyfriend she had a plan to avoid the
breakup. Her mother and Defendant’s wife testified that
daughter admitted to her that she had made it all up because Defendant made her break up with boyfriend. Jury
out almost an hour before not guilty returned.

1. No. 07-52686 Cooke County Court at Law (ACBI)
Jury Verdict of Not Guilty June 5, 2008;

F rom Chuck Lanehart of Lubbock: Fred Stangl had a
small victory. He won an ALR hearing on a DWI “B”
with a search warrant blood test. Judge Phillips ruled
there was no probable cause to arrest the accused. I’m
particularly happy, since the accused is my client. Congratulations, Chuck and Fred! Even small victories count
a lot in this business.

2. No. 07-52744 Cooke County Court at Law (Lewd/
Indecent/Immoral Contact) Directed Verdict of Not
Guilty June 5, 2008;

 ongratulations to Raymond Shackelford & Cody Cofer,
C
who received a 13-minute “not guilty” in County Court
at Law Number Two in Henderson County on DWI-2/
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Open Container. Citizen pulled over for doing 75 in
55. Regular clues. Does well on SFSTs. Cop finds out
about prior felony and DWI. Finally, makes decision
to “formally” arrest citizen, but he had probable cause
5 minutes into investigation and continued to “build
his case.” During ALR hearing, cop said that he had no
evidence that citizen lost normal use of mental faculties.
Interesting and scary point . . . Gun Barrel City P.D. has
policy to only offer blood test. Citizen refused. Officer
did not attempt to obtain warrant. Jury a bit concerned
about the whole implied consent, refusal used against
citizen, and invasive blood test. All in all, a good day.
Additional thanks to Jason Barger, Michael Montoya, and
Andy Taylor.

was that he would never take death off the table based
on the facts and evidence. Allegation was that client
raped, both anally and vaginally, a 6-year-old girl and
then hung her from the rafters of a garage attached to her
home. Mark D. Griffith of Waxahachie was lead counsel,
Kerri Donica of Corsicana was second chair, and Monica
P. Bishop of Waxahachie was pro-bono 3rd chair. The
team had the top experts in the country hired for DNA,
footprints, and all other manner of experts challenging the State’s evidence. One of the worst fact scenario
and evidence scenario Capital cases I have ever been
assigned to. Through multiple negotiations the District
Attorney agreed to a plea of life without parole.

 ongratulations to the defense team in the State of
C
Texas v. Shaun Arender, from Navarro County, Texas, a
Capital Murder case. First statement out of DA’s mouth

TCDLA

Memorializes
Become a Fellow or
Super Fellow
Texas Criminal Defense Lawyers
Educational Institute

Endowment Program
TCDLEI has created an endowment program
to ensure continuing legal education for
tomorrow’s criminal defense lawyer.
g Your money will be deposited into a
special endowment fund.
g Your contribution will be used to build a
fund for future Texas lawyers.
What you can do? Contribute $1,500 and
become a Fellow. Contribute $3,000 and
become a Super Fellow (form available on our
website).
Help support TCDLEI in its efforts to make funds
available for future criminal
defense lawyers in Texas.
For more information, contact Joseph Martinez at
512-646-2726.
Make YOUR
contribution TODAY!

Charles Balwin
Quinn Brackett
Peter Bright
Jack H. Bryant
Phil Burleson
Byron Chappell
Emmett Colvin
C. Anthony Friloux Jr.
Jim Greenfield
Richard W. Harris
Odis Ray Hill
Weldon Holcomb
Hal Jackson
Knox Jones
Joe Keagans
George F. Luquette
Homero Martinez
Kathy McDonald
David A. Nix
Rusty O’Shea
Charles Rittenberry
George Roland
Thomas Gilbert Sharpe Jr.
Travis Shelton
Doug Tinker
Don R. Wilson Jr.
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 ark Griffith and Monica Bishop won another victory
M
in an aggravated sexual assault of a child under the age
of 6 in Ellis County. Client was a homosexual, and the
alleged victim was a 4-year-old boy. Client passed Eric
Holden polygraph but DA proceeded to trial. Huge
background investigation of the 4-year-old was conducted along with investigation of the family, including
siblings and parents. Monica did a masterful job of questioning the panel on homosexuality, not an easy task.

Child was cross-examined with kid gloves but ultimately
agreed that his story really had too many changes to
make sense. Jury acquitted in less than an hour. Defense
counsel operates under a “closed-file policy” supported
by the DA. Great job, y’all!
 ongratulations to Mimi Coffey of Fort Worth, who got a
C
12-minute “not guilty” from a jury on felony DWI. State
v. McCaslin, 4/14/2009, 213th felony district court, Tarrant County. Well done, Mimi.

President-Elect Stan Schneider engages in a bit of
wanton frivolity with Joseph Martinez in the new
home office, where mounds are beginning to form
in anticipation of the impending Rusty Duncan
seminar.

Stan caught in a moment of contemplation over
the extreme orderliness of Cynthia Hampton’s new
office, a shock to his system.

Proposed TCDLA By-Law Change 3/11/09
Approved by Committee
ARTICLE VI
BOARD OF DIRECTORS
***
Sec. 2. Executive Committee.
The Executive Committee shall consist of the officers of the Association, as set forth in Article VII, sec. 1, infra,
the editor of the Voice for the Defense, and two members of the Board of Directors Association appointed by the
President. Of the appointed members of the Association, at least half shall be members of the Board of Directors.
Each membership area designated in Section 11 of Article III shall be represented on the Executive Committee. The
Executive Committee shall have such powers and duties as are provided in these bylaws and as may be prescribed by
the Board of Directors. The Executive Director is a non-voting member of the Executive Committee.
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Membership Directory Update
Calling all members. It’s time for the 2009 –2010 TCDLA Membership Directory.
Please review your information from the 2008–2009 directory.
Make any changes to your listing ONLINE or use the form below and
fax to 512-469-9107 or email to mrendon@tcdla.com by June 15, 2009.
Current members as of June 15, 2009, will be included.
Questions about your membership status?
Contact Miriam at mrendon@tcdla.com
Note: If you have updated your address with TCDLA in the past year, we will have the
update. Some members may have given their new address but not their new phone/fax.

Name __________________________________________________________________________________________
Firm ___________________________________________________________________________________________
Address ________________________________________________________________________________________
City, State, Zip __________________________________________________________________________________
Office Phone _________________________________________ Office Fax ________________________________
Email Address ___________________________________________________________________________________
Spouse’s Name (if applicable) _____________________________________________________________________
 Please check if you are an investigator.
 Please check if you are a member of a local criminal defense bar association.
Which one? __________________________________
 Please check if you are interested in advertising in the membership directory.
An ad kit will be mailed to you.
The following questions are optional and are for internal statistics ONLY. They will not be included in the
directory or any other publication or distributed at any time.
Age ____________ Sex ______________ Ethnicity _______________
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Evidentiary Considerations
in a “Shaken Baby
Syndrome” Case

L. T. “Butch” Bradt

1

One need look no l'urthef t.IIIII Galveston's
pfOllt!altJon to MOW that inFants can be-and aJ'e-injw'ed bq
adu/tB, But this lII'tieie does not seek to addfesG tI10se <aGes wfe
thefe haG been an imp..t to the <hiId's shull Of bodoj.lniItead, it
add~ses tI10se l3Bes Wfe the ohild is alleged to have been Iu1led
bq "violent shaking" and no impa<t can be mown to have oa:1Jffed.'
These afe kno"lIlG "shahen babq Gljndl'OOle" caBeS, and bemuse
PfOllt!altofB depend heaw1, on expen BdentJFio telltimo", in these
OaGes, ~ triggef serilllll! evidentill't/ oonoems.
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or a full understanding of expert scientific testimony,
defense lawyers are advised to review a 1999 article 3 by
the Hon. Harvey Brown about Rule 702 of the Texas
Rules of Evidence. That paper addressed the admissibility
of expert witness testimony in general. This article has
a narrower focus and will address what Judge Brown called the
“methodological reliability” and the “foundational reliability”
gates to admissibility of medical testimony regarding shaken baby
syndrome. It also will address the overlay of evidentiary Rule
403 considerations in the presentation of the State’s case.

Shaken Baby Syndrome
If it is to be made at all, the diagnosis of shaken baby syndrome
(SBS) should always be made by exclusion, and only made after
a long list of differential diagnoses has been ruled out. Unfor
tunately, it is almost always a spot diagnosis.
The diagnostic criteria for SBS require the combination of
subdural hematoma, retinal hemorrhage, and cerebral edema.
In some cases, the presence of rib or long bone fractures is
also taken as a sign of abuse.4 Shaking an infant to the point of
severe brain injury is usually associated in the literature with
the diagnosis referred to as the shaken baby syndrome.5 A care
ful review of that literature, however, shows that much of it
is predicated upon beliefs and assumptions 6 that have never
been corroborated or that are based on flawed extrapolations
of data.
It is not clear how shaken baby syndrome originated. It may
have originated with a pediatric radiologist who believed that
the presence of a subdural hematoma and a long-bone fracture
in a child had to have been caused by abuse:
The current description of SBS in the literature evolved
over a period of nearly a half a century with some re
ports attributing its genesis to Caffey, a pediatric radiolo
gist, who had the notion that an association between
chronic subdural hematoma and long-bone fracture in
children should be a red flag for child abuse. Caffey’s
notion remained less known for about 10 years until he
encountered the case of Virginia Jaspers, a nurse caretaker
who confessed to shaking a 2-week-old infant who died.
Jasper’s confession is a legalistic characterization and thus
did not provide scientific support for Caffey’s notion, but
did help start the use of the SBS label in the literature.7
Alternatively, SBS may have been a counterpart to “battered
child syndrome,” which is used by proponents to explain a pleth
ora of symptoms:

Kempe contributed to the current description of SBS
by introducing the “Battered Child Syndrome” and the
concept that inconsistency between clinical observations
and reported event history should signal abuse.8
The cornerstone of the SBS movement is that injuries are
caused by shaking alone. In its purest form, SBS is alleged to be
caused by rotational head accelerations derived from a sequence
of mechanical events. The following theorizes how the injuries
occur:
An infant is gripped by the chest or shoulders and force
fully shaken back and forth whipping the head in the
anteroposterior direction. The nearly non-existent mus
cle strength of the infant neck makes the head highly
susceptible to high head-whipping rotational acceleration
so severe that the brain moves relative to the interior
surface of the skull resulting in torn bridging veins and
so acute subdural hematoma.9
In fact, there are inherent problems in assuming that this
theory suffices to explain the injuries and symptoms that are
claimed to add up to SBS. It is these problems that trigger the
court’s gatekeeping function under Rule 702 of the Texas Rules
of Evidence.

Expert Testimony
Admissibility of expert testimony is governed by the Texas Rules
of Evidence and the Robinson factors.10 An expert’s testimony
must be both relevant to the issues and based on a reliable
foundation.11 An expert who fails to rule out other causes of
the damage renders that expert’s opinion little more than spec
ulation and, therefore, unreliable.12
In the context of a shaken baby case, there are many signs 13
that must be excluded before expert testimony should be per
mitted. There are also the forces and mechanisms of injury
that must be accounted for before expert testimony should be
permitted. These are discussed below.

Forces of Injury
Physicians who are proponents of SBS will testify that the force
that the baby’s brain is subjected to during shaking is equivalent
to the force created when a child falls headfirst onto concrete
from a height of three stories. Alternatively, the physician will say
the force generated by shaking is equivalent to the force gener
ated when a car runs into a concrete barrier at 30 mph with an
unrestrained passenger hitting an unpadded dashboard.
May 2009
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Impressive testimony. Highly inflammatory. And not
true.
Let’s examine this testimony to expose the flaws. First, there
is literature showing what happens when someone falls three
stories onto concrete. Falling from 30 feet onto concrete causes
severe marks, severe fractures, and severe external injuries on
the head, and the head would not be pristine, as shown in SBS.
These injuries would be unmistakable.
Second, courtesy of Newtonian physics, we know that forces
have equal and opposite reactions. This law is recognized in the
unit of energy called the foot-pound, which is the force required
to lift a one-pound weight one foot. Therefore, the energy of
a 12-pound child falling three stories onto concrete would be
equivalent to the same energy required to throw the same child
straight up 30 feet (or three stories). How does a person generate
such force? No one can throw 12 pounds straight up 30 feet. If no
one can generate the force necessary to throw that weight straight
up 30 feet, no one can generate that same force as detailed by
shaken baby syndrome. Remember, the force is the same; only
the direction has changed.
Third, proponents of SBS tend to express the intensities of
force generated by shaking only in qualitative, unsubstantiated
terms that analogize the damage resulting from acceleration or
deceleration of rotational injury to falls onto hard surfaces from
great heights or to impact injuries due to severe motor vehicle
crashes.14 These are misleading analogies, without support in
science.15
Generally, head injuries are classified according to their
biomechanical causes. Biomechanical forces acting on the head
can be dynamic or static. Because shaking is a dynamic event,
static forces should be ignored in the context of SBS. Addi
tionally, dynamic head loadings are categorized as either contact
or non-contact, and refer to loading to the head and through
the neck.16
Fourth, physicians are not trained to calculate forces exerted
on the brain and body by a biodynamic event. Biomechanicians
are. Yet physicians routinely are permitted to testify about the
“forces” that the child’s brain supposedly was subjected to
through shaking—and these physicians do this without having
the first clue as to how to calculate those forces or what they
actually were. Questions such as, “What was the acceleration
that the brain was subjected to?” or “What was the tangential
acceleration of the head?” or “What was the shear force the brain
was subjected to?” produce blank stares from most physicians.
When a physician does not know the answer to those questions,
any testimony about the forces that were allegedly exerted on
the brain is pure conjecture.
Fifth, injury to an infant’s cervical spine can occur at much
lower levels of head velocity and acceleration than those reported
22 VOICE FOR THE DEFENSE
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for the SBS.17 In other words, if an infant were subjected to the
levels of rotational velocity and acceleration detailed in the SBS
literature, that infant would experience a structural failure of
the cervical spine.18 It therefore is impossible to generate the
forces necessary to cause brain damage without also damaging
the cervical spine or spinal cord. Thus, when SBS is alleged but
there is no injury to the infant’s cervical spine, it is physically
impossible for the infant’s brain to have been subjected to
forces sufficient to cause injury. Any testimony to the contrary
is completely unfounded in science.

Bruises
If someone were to try to shake a baby hard enough (like alleged
in SBS cases) to cause injury to the child’s brain, it would be
natural to ask, “Where are the bruises?” If one assumes that the
infant weighs 12 pounds, and that the child is being shaken with
sufficient force to injure the brain, the infant’s chest or shoulders
would have to be held very tightly to keep the infant from flying
out of the adult’s hands during shaking. That kind of grip should
leave imprints of the hands. No imprints means the child was
not held with a force sufficient to shake violently.

Signs and Symptoms
Physicians frequently testify in shaken baby cases that there are
certain diagnostic signs that are pathognomonic of the syn
drome—in other words, that they exclude all other causes or
conditions.19 It is important to understand how the term pa
thognomonic is used in medical science. For example, if amoe
bas are present in a patient’s stool, that is pathognomonic of
amoebic dysentery. On the other hand, if the patient presents
with profuse diarrhea, vomiting, cramps, and dehydration, those
symptoms are not pathognomonic for amoebic dysentery be
cause the patient could have one of several diseases that affect
the digestive and intestinal tracts in these manners.
In connection with SBS, retinal hemorrhages, subdural
hematomas, and rib or long-bone fractures are assumed to be
pathognomonic of the syndrome. But unless the other possible
causes of the signs are excluded, they are nothing more than
signs. They are not pathognomonic.
An examination of each sign in turn demonstrates why
they cannot be caused exclusively by SBS and are, therefore,
not pathognomonic of SBS. Further, because each sign can have
many different etiologies, it is important to remember that an
absence of a history for a traumatic event is not pathognomonic
for non-accidental injury.

Retinal Hemorrhages
Physicians will testify that the presence of retinal hemorrhages
is believed to be pathognomonic of SBS. Not necessarily. Many
infants diagnosed as suffering from SBS and presenting with
retinal hemorrhages will have been administered cardiopulmonary resuscitation. And CPR can cause retinal hemor
rhages.20 Therefore, unless the physician can rule out CPR as
having caused the retinal hemorrhages, Robinson and its sister
cases stand for the proposition that he should not be permitted
to testify that the presence of retinal hemorrhages is proof of
SBS.21
Hypernatremic dehydration has also been shown to cause
massive bilateral retinal hemorrhages.22 It also has also been
shown to cause subarachnoid hemorrhage, a subdural collection
and focal intracerebral hemorrhages.23 Therefore, unless the
physician can rule out hypernatremic dehydration as a cause
of the retinal hemorrhages, testimony that these hemorrhages
are caused by SBS also should not be permitted.
Vaccine injuries also are known to cause retinal hemor
rhages. Reports of vaccine injuries filed with the CDC describe
retinal hemorrhages as a known complication of vaccines, with
the effect showing up as much as 32 days after administration of
the vaccines.24 If the infant was recently vaccinated, the physician
should be required to rule out the vaccine as having caused the
retinal hemorrhages before being permitted to testify that SBS
was the cause.
Indeed, vaccines present several distinct problems for a
physician testifying that certain injuries are pathognomonic of
SBS. The first problem is that vaccines have never been subjected
to proper double-blind studies. As Sherri J. Tenpenny, D.O.,
has written:
Vaccines have not been proven safe by the same standards
applied to other procedures or drugs: a double-blind,
placebo-controlled investigation. In a placebo-controlled
study, the safety of a medication is determined by com
paring it to a neutral substance, such as a sugar pill. In
vaccine safety trials, a new vaccine is not compared to an
inert substance, such as a shot of sterile saline. Instead,
the designated inert substance, the placebo, is another
vaccine with a “known safety profile.” If the number of
side effects caused by the new, experimental vaccine is
found to be the same as the number of reactions caused
by the placebo vaccine, manufacturers declare the new
vaccine to be as safe as the placebo. In actuality, this is
true: It is as safe as the older, existing vaccine. That does
not mean it is as safe as a true, inert placebo.25

If an inert substance is used in the “double-blind study,” it is
to see whether the placebo creates an immune response; it is
not to see the type, number, and severity of adverse reactions
caused by the vaccines.
The assumption that vaccines are safe and efficacious
goes back to Edward Jenner’s 1796 experiments with cowpox
to produce resistance to small pox. Compare that benign im
age with what happened in Australia about 40 years ago. Ab
original children, some of Australia’s most impoverished and
malnourished children, were vaccinated in a government push
to improve their health. They were given multiple vaccinations
(DTP and polio) at the same time. And almost half of them died
(until general practitioner Archivides Kalokerinos began giving
these children large doses of vitamin C).26
A second problem with vaccines is the developing state
of medical literature. So many problems have been associated
with vaccines that in order to induce vaccine manufacturers
to continue making vaccines, the federal government has es
tablished the Federal Vaccine Injury Compensation Fund—an
administrative body set up to compensate patients injured by
vaccines. Associated with that are the Vaccine Adverse Event
Reporting System (VAERS) 27 reports, which show an everincreasing number of adverse reactions to common childhood
vaccines.28 Reported adverse reactions include seizures, subdural
hematomas, retinal hemorrhages, subarachnoid bleeding, and
even death. Many physicians testifying to SBS will not have seen
the infant’s vaccination records, much less examined the VAERS
reports to see if the signs could have been caused by an adverse
reaction to vaccines.29

Fractures
The presence of rib or long-bone fractures often is offered as
proof of the “violence” that the child was subjected to by shaking.
There are multiple problems with such testimony.
First, there is no peer-reviewed medical literature that shows
that broken bones in an infant are pathognomonic of abuse.30
Indeed, there are several conditions that lead to very fragile bones
that break easily. Vitamin D deficiency and Barlow’s Disease,
which is caused by a Vitamin C deficiency, both can cause an
infant’s bones to be susceptible to fractures.31 Without ruling
these conditions out, it is speculation as to the cause of the
fractures.
Where the fractures are found also can be important. For
instance, as documented on videotape, a humeral fracture can
be caused by attempting to roll an infant from a prone to a
supine position.32
Additionally, the age of the fractures is significant. Perimortem fractures are said to have happened at or about the
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time of death. If the child was hospitalized for a period of days,
without any contact by the alleged perpetrator of the abuse, how
can peri-mortem fractures be evidence of abuse? They can’t. Sim
ilarly, fractures of the ribs can be caused by chest compressions
in CPR. Unless medical intervention is ruled out as the cause
of the rib fractures, the presence of rib fractures does not prove
that the child was subjected to a criminally violent act.
The age of the fractures is important in another way. Peerreviewed medical literature has documented rib fractures oc
curring during a vaginal delivery because of birth trauma.33 If
there are healing (or healed) rib fractures, how has the physician
ruled out birth trauma as the cause? Unless this is ruled out,
testimony of the presence of healing fractures should not be
permitted as proof of abuse.

Subdural Hematomas
While the presence of a subdural hematoma often is said to be
the sine qua non of SBS, here are several reasons why shaking
and subdural hematomas do not go hand-in-hand.
First, the conclusion that SBS causes subdural hematoma is
predicated on experiments by Ommaya, whose research meth
odology was as follows:
Ommaya’s experiments as well as follow-up primate exper
iments by Ommaya’s previous co-workers, Gennarelli and
Thibault supported a rotational acceleration mechanism
for the generation of cranial subdural hematomas. This
is the much-heralded differential rotational skull-brain
motion mechanism that causes parasagittal bridging
veins to rupture and thus hemorrhage below the dura.
This mechanism was postulated for the adult head with
a fully ossified, stiff skull which plays a major role in its
activation. It is important to note that the GennarelliThibault experiments were conducted in a way that
protected the neck from head whipping forces. In those
experiments, the head of the primate was potted in a
metal cylinder which was constrained to accelerate and
then decelerate along a prescribed arc in a prescribed
time frame. 34
In other words, Ommaya based his model on an adult head and
ensured that the experiment provided neck protection. And
there were other differences with his model, as Faris Bandak,
PhD, a research professor in the Department of Neurology at
the Uniformed Services University of the Health Sciences, has
observed:
[T]he neck was not subjected to the forces of the ac
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celerated free head as it would be if the loadings were
applied at the chest. This is precisely and erroneously the
presumed SBS head motion where equivalent rotational
accelerations of the infant human head were calculated by
scaling this type of data. The important question when
using the results of these experiments to interpret infant
shaking injury is whether it is naturally possible for a free
human head to reach such head accelerations through
chest shaking without neck injury. This question was not
addressed by those primate experiments nor has it been
addressed quantitatively in the literature.35
As a result, Dr. Ommaya’s experiments on adults were erroneously
used to obtain a foundation by extrapolating his conclusions
that shaking causes subdural hematomas in infants.
Second, research has shown that the maximum forces gen
erated through chest or shoulder shaking of an infant are, in
fact, one-tenth the force that pro-SBS physicians say that shaking
generates.36
Third, the mechanism of injury to the infant’s brain through
shaking requires that the forces be transmitted through the neck
to the head. Head acceleration and velocity levels commonly re
ported for SBS generate forces that are far too great for the infant
neck to withstand without injury. Shaking head accelerations can
potentially cause severe, if not lethal, cervical spinal cord or brain
stem injury in the infant at levels well below those reported for
shaken baby syndrome.37 Thus, if there is a subdural hematoma
but there is no neck injury, then another cause of the subdural
hematoma must be suspected and ruled out.
Fourth, many children who are alleged to be victims of
SBS also are alleged to have been found by their caregivers to
be nonresponsive or to not be breathing. If an infant does not
breathe for a period of time or is not properly intubated, this
can lead to anoxia, which is the lack of oxygen to the brain. And
anoxia leads to an ischemic cascade, which can then lead to a
subdural hematoma.
An ischemic cascade is a series of biochemical reactions that
take place in the brain after seconds to minutes of inadequate
blood supply or inadequate oxygenation of blood (a condition
known as ischemia). Most ischemic neurons that die do so due to
the activation of chemicals produced during and after ischemia.
The ischemic cascade usually occurs for two-to-three hours but
also can last for days, despite the return of normal blood flow.38
The ischemia can cause coagulopathy, which is a failure of the
body’s blood clotting mechanism.
Hemodilution also can cause coagulopathy. Hemodilution
is what happens when you infuse a patient with IVs such as
normal saline and lactated ringers.
Coagulopathy, in turn, can cause bleeding within the cra

nium. Bleeding in the cranium manifests as subdural hematomas
and as subarachnoid bleeding. Coagulopathy also can cause
bleeding from any blood vessel within the body and serves as
another possible cause of retinal hemorrhages.
The presence of a subdural hematoma and coagulopathy
poses a significant chicken-or-egg question. This is because an
injury producing a subdural hematoma can result in ischemic
cascade, coagulopathy, and ultimately death. Conversely, an
oxia can cause an ischemic cascade, coagulopathy, a subdural
hematoma and/or subarchnoid bleeding, and ultimately death.
Therefore, a child whose signs included not breathing presents
the courts with the significant scientific question of whether
ischemia stemming from anoxia caused the coagulopathy that
caused the subdural hematoma or vice-versa.

Ruling Out Alternative Causes
As the foregoing demonstrates, the signs typically asserted to
be pathognomonic of SBS are not. This means that ruling out
alternative causes is critical to the admission of any testimony
about the presence of a subdural hematoma and its medicolegal significance.
The methodology by which the physician rules one alterna
tive out is dispositive of whether the testimony is admissible. For
instance, a medical examiner may opine that a subdural hema
toma was caused by SBS without having seen the medical records
to determine if the infant was improperly intubated (resulting,
for example, in extended periods of anoxia/hypoxia), and that
the initial CT brain scan showed no bleeding within the skull,
but did show changes consistent with anoxic brain injury. In
that case, a conclusion that the subdural hematoma caused the
brain damage, resulting in death, should not be permitted. No
proper methodology is employed in reaching that conclusion,
and it is not scientific. It is speculation.

Demonstrative Evidence
Proponents of SBS will frequently use a Raggedy Ann–type doll
as a demonstrative aid. This raises serious Rule 702 concerns
because there is no scientific validity associated with such a dem
onstration. Why? Because one can never reach the head acceler
ations estimated by the proponents of shaken baby syndrome.39
Additionally, demonstrations with dolls have variables that are
never consistent with the child in question.

Rule 403 Considerations
In addition to the Rule 702 considerations for admissibility of
expert testimony in shaken baby syndrome cases, a case involv

ing a dead child requires additional considerations about the
application of the constraints of evidentiary Rule 403.
Non-scientific evidence is never relevant and should not
be admitted. Assuming that the court somehow finds that the
testimony of the physician is scientific, then the one frequently
used demonstrative should be excluded under Rule 403 due to
capacity to result in unfair prejudice, confuse the issues, and
mislead the jury. That demonstrative is the Raggedy Ann doll
shaken by the physician while “explaining” SBS.
Use of the doll is not an appropriate example of an infant
for any number of reasons. First, the demonstration dolls typi
cally weigh about a pound, which is nowhere near the weight of
the infant. Second, because the weight is so light, it exaggerates
the movement of the body that can be obtained by shaking.
Consider the difference that would be seen between shaking
a baseball and shaking a 12-pound bowling ball. Third, unlike
an infant, the dolls have no rigidity whatsoever, which exag
gerates the movement of the head. One need only consider
the difference in shaking a three-eighths-inch wooden dowel
and shaking a baseball bat of the same length to understand
this effect. Fourth, demonstration dolls have no neck, and the
head is not proportional in weight to the rest of the body, as it
would be in an infant.
If the physician wants to shake a doll, it should be one filled
with beans, so that the weight approximates the weight of the
child. And the head should have a weight that is commensurate
with the dead infant’s head. Otherwise, all the jury is being shown
is theatrics—highly prejudicial and inflammatory theatrics that
are excludable under Rule 403.

Conclusion
In the absence of a demonstrable impact and injury to the in
fant’s neck/spinal cord, testimony about SBS should not be
permitted unless the other potential causes of the signs found
are ruled out. Failure to rule these other causes out renders the
testimony unscientific and excludable under Rule 702.
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Understanding
& Challenging
Inventory
Searches
by Russell D. Hunt Jr.
Arizona v. Gant Limits
Searches Incident to Arrest
On April 21, 2009, the United States Supreme Court decided
Arizona v. Gant, __ U.S. __ (No. 07-542 4/21/09), limiting the
scope of allowable vehicle searches incident to valid arrest.
Because the Court has limited this category of vehicle searches,
police and prosecutors will unquestionably seek new justifica
tions for performing unfettered searches on vehicles. Vehicle
inventory searches are one such avenue the State will certainly
use to attempt to validate officers’ searches; however, there is a
large body of law surrounding permissible inventory searches
and a savvy criminal defense attorney may be able to use these
legal requirements to the client’s benefit.
Prior to the decision in Gant, “decision creep” had broadened
the permissible scope of vehicle searches pursuant to arrest so
that officers essentially had been granted carte blanche to search
entire vehicles, including locked containers and trunks, as long
as there was a contemporaneous arrest. The stated justification
for this category of searches was to ensure officers’ safety and
avoid spoliation of evidence. The Court in Gant decided that
these considerations would not justify a search incident to arrest
where the arrestee was already safely ensconced in the police
car and officers were not facing any reasonable possibility of
danger from the arrestee.
These new limitations on searches incident to arrest will
not end officers’ post-arrest vehicle searches, and determining
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whether a search is justified under the Gant decision is only the
beginning of the inquiry into whether a vehicle search, including
a search following arrest, is valid. The State still has other means
it can use to justify such a search, largely including the inven
tory search. This article is an outline of cases and concepts sur
rounding the issue of vehicle inventory searches and is intended
to assist the practitioner in challenging improper inventory
searches.
Inventory Searches are part of a category of warrantless

searches related to arrests and detentions of persons and things,
including:
Searches incident to arrest
Searches of objects pursuant to reasonable suspicion—
i.e., dog sniff searches
Inventory Searches
Why Is It Necessary to Limit Inventory Searches?
• The United States and Texas Constitutions both guarantee
the right to be secure from unreasonable searches and sei
zures. U.S. Const. amend. IV; Tex. Const. art. I, §9.
• The Texas Code of Criminal Procedure forbids any
evidence obtained in violation of such guarantees to be
admitted against an accused. Tex. Code Crim. Proc. Ann.
art. 38.23(a).

• There are, however, certain exceptions to the warrant require
ment under which federal and state law allow warrantless
searches. One exception is an inventory search conducted
pursuant to “standardized criteria” or “established routine.”
Florida v. Wells, 495 U.S. 1 (1990).
• Because judicially sanctioned inventory search of automobile
is dilution of Fourth Amendment right to be secure against
unreasonable searches and seizures, impoundment and
search must be carefully examined and narrowly confined
in each case. Rodriguez v. State, 641 S.W.2d 955 (Tex. App.—
Amarillo 1982).

Definition and Allowed Purposes:
In a valid inventory search, after lawfully taking custody of prop
erty, police may conduct a warrantless search of the property
to satisfy three purposes:
1. To protect the owner’s property while it is in custody
2. To protect the police against claims of stolen property
3. To protect the police from potential danger

Limitation-Inventory Not
Merely for Investigation:
Because the scope of the search is limited to producing an in
ventory, the police may not conduct an inventory in bad faith or
merely for investigatory purposes. However, as long as justified
for some legitimate reason, an inventory search can also share
some investigatory motivation.

“Requirement” of Standardized Criteria:
To prevent police from rummaging for incriminating evidence,
the law generally requires that an inventory search be conducted
according to standardized criteria. Within this standardized
framework, police may exercise discretion to determine the
scope of the inventory search, and are not required to use the
least intrusive means to secure property lawfully in their pos
session.

Types and Extent of Searches Upheld:
Courts have upheld inventory searches of vehicles lawfully in po
lice custody, including searches of the passenger compartment,
glove box, trunk (with some exceptions), engine compartment,
and containers in the vehicle. Police can search containers and
items in the possession of lawfully detained people.

Abandoned Items:
Government officials may also inspect seemingly abandoned
items to determine the identity of the owner, protect public
safety, and to inventory the property for safekeeping.

Impoundment and Inventory of
Vehicles Following Lawful Arrest
Generally, persons arrested away from home will have their per
sonal effects as well as their persons, taken into custody.
• If vehicle located at home, no justification to seize the
vehicle. Includes apartment building, parking garage, or
public street where defendant usually leaves his vehicle.
• See Benavides v. State, 600 SW 2d 809 (Tex. Crim. App.
1980): Impoundment improper where defendant arrested
at home and car was located two blocks away—even if on
a street with 24-hour parking limit—because owner might
instruct another to move car before 24-hour limit passes,
especially because car would only be ticketed and not towed
for parking violation.
• But see United States v. Hope, 102 F.3d 114 (5th Cir. 1996):
Impoundment proper where car parked at defendant’s
boarding house, where landlord requests impoundment
and defendant was being returned to prison to complete
serving the 80-year sentence he was serving when he broke
out of penitentiary.

What If the Vehicle Is Not Located
at Defendant’s Own Home?
• Vehicle located at a motel where Defendant was a guest?
• May be improper, Moberg v. State 810 S.W. 2d 190 (Tex.
Crim. App. 1991). Right to privacy in motel room similar
to that of owner’s residence, especially because testimony
of motel manager was that the motel would hold property
for past tenants for an extended period of time; pretextual
search of motel room was strongly implied because officers
had obtained both arrest and search warrants, indicating
their intent to search, prior to the purported “inventory
search.”
• Sometimes upheld without discussion, i.e., United States v.
Davis, 496 F. 2d 1026 (5th Cir. 1974).
• Visiting a friend at the time of the arrest?
• Rodriguez v. State, 641 S.W. 2d 955 (Tex. App.—Amarillo
1982): Impoundment improper where defendant arrested at
sister’s house where he had delivered marijuana, no showing
car illegally parked.
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What If the Vehicle Is Parked in a Public Place?
• If parked illegally, it can be towed and inventoried.
• Robertson v. State, 541 S.W. 2d 608 (Tex. Crim. App. 1976):
Impoundment proper where car had hit utility pole, was
disabled and partially in the street.
• If owner of public parking place asks police to remove vehicle,
impoundment is proper.
• If parked legally in public place, especially if defendant is
likely to be promptly released, impoundment is improper.
• Dyke v. Taylor Implement Mfg. Co. Inc., 391 U.S. 216 (1968):
“The police seem to have parked the car near the courthouse
merely as a convenience to the owner, and to have been
willing to for some friend or relative . . . to drive it away.”
Search too remote to be incident to arrest.
• Smith v. State, 759 S.W.2d 163 (Tex. App.—Houston [14th
Dist.] 1988): Impoundment improper because decision
whether to leave vehicle in private parking lot should have
been made by defendant.
• Fenton v. State, 785 S.W.2d 443 (Tex. App.—Austin 1990):
Search improper where vehicle lawfully parked in public
parking lot, no evidence vehicle stolen or used in crime, no
necessity for safekeeping property because arrestee made
bond in short amount of time.
• Gords v. State, 824 S.W.2d 785 (Tex. App.—Dallas 1992):
Inventory violated state constitution even though defendant
trying to enter vehicle when arrested because car was legally
parked in private lot, was locked, other people present who
could have taken custody of car, and no evidence that car
was instrument of crime or contained contraband.
• But see United States v. Ponce, 8 F.3d 989 (5th Cir. 1993),
where vehicle parked at gas station but seized pursuant to
department policy so that it would not become a nuisance,
and United States v. Hall, 565 F.2d 917 (5th Cir. 1978).
• Arrests for minor traffic offenses generally won’t justify im
poundment unless there are other circumstances,
• United States v. Pennington, 441 F. 2d 249 (5th Cir. 1971):
Rental car, driver can’t provide rental paperwork.
• Police cannot improperly extend detention by denying bail
normally given, etc., to justify impoundment.
• Collins v. State, 630 S.W. 2d 890 (Tex. App.—Houston [1st
Dist.] 1982): Invalid impoundment and search where de
fendant arrived prior to car being towed from no-parking
zone and offered to pay no-parking fine.
• Query: Texas statute authorizes arrest for any criminal law
violation except speeding. Does this mean virtually any
traffic stop can result in impoundment and search?
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What If Defendant Asks the Police to Release
the Car to Another Driver or Park the Car?
• Generally the police should release the car to another driver
if available.
• But see Stephen v. State, 677 S.W.2d 42 (Tex. Crim. App.
1984): Impoundment proper where passenger unable to
produce any ID, including drivers license.
• Cases upholding impoundment often stress the defendant’s
failure to request the car be released to another, or the lack
of an immediately available responsible person to get the
car. Starlling v. State, 743 S.W.2d 767 (Tex. App.—Ft. Worth
1988).
• Might the officer be required to park the car for defendant?
See State v. Crosby, 403 So. 2d 1217 (La. 1981): Officer’s
failure to move vehicle pursuant to department policy of
only releasing vehicles to family members was unfair to
university community population.
• Watch out for argument that the scene was inherently dan
gerous—i.e., a “high crime area.”

The Requirement of Standardized Police
Procedures or Established Routines
Before the U.S. Supreme Court provided direct guidance on the
issue, courts vacillated between requiring standardized criteria
and simply performing a reasonableness review.
In the leading Texas case, Benavides v. State 600 S.W.2d
809 (Tex. Crim. App. 1980), the Court of Criminal Appeals
indicated impoundment would likely be permissible in the
following situations:
•
•
•
•
•
•
•

to remove a vehicle from an accident scene;
to remove a vehicle parked in violation of regulations;
the owner or driver requests or consents;
officers reasonably believe vehicle is stolen;
the vehicle is abandoned;
the vehicle is a “hazard”;
the vehicle is so mechanically defective that it creates a
danger to others using the highways;
• a statute authorizes impoundment;
• the driver is arrested for being intoxicated while in the ve
hicle and no other person is available to drive the vehicle
or otherwise safeguard it; and
• “if the driver is removed from his automobile and placed
under custodial arrest and no other alternatives are available
other than impoundment to insure the protection of the
vehicle.”
Benavides, at 811

Benavides concerned the
impoundment of a legally
parked, locked vehicle by
a police agency that had a
“standard operating proce
dure to take the vehicle of an
accused into custody when the
accused had been arrested.” The
Court of Criminal Appeals held the
impoundment before it unlawful because
the only justification offered was that the arrest of the owner
rendered a vehicle subject to impoundment for safekeeping.
Id. at 811–12.
In its reasoning the Court of Criminal Appeals explained
that “while it may be standard police procedure to impound the
vehicle of a person who is arrested, we conclude that the Fourth
Amendment protection against seizures cannot be whittled away
by a police regulation.” Id. at 812.
This vague laundry-list of proscriptions and permissible
situations certainly did not give much guidance to police ac
tors making decisions about impoundment. It was clear that
more definite guidance was needed. Professor Lafave has sug
gested that “for an impoundment to be reasonable under the
Fourth Amendment, the arresting officer should be required
to follow certain definite guidelines designed to ensure that
the impoundment and inventory are not a ruse for conducting
investigatory searches:
1. to advise the arrested operator “that his vehicle will be taken
to a police facility or private storage facility for safekeeping
unless he directs the officer to dispose of it in some other
lawful manner (from the Model Rules for Law Enforcement,
rule 603(B)(1974)), and
2. to comply with any reasonable alternative disposition re
quested. Such alternative means of disposition serve not
only to protect the arrestee’s possessory and privacy interests
in the vehicle but also to relieve the police of continuing
responsibility for the car and its contents, and thus are to
be preferred over impoundment when one such alternative
has been requested by a properly advised arrestee and can
reasonably be accomplished under the circumstances.
		 Lafave, Search and Seizure, Section 7.3(c)
In Colorado v. Bertine, 479 U.S. 367 (1987) the Supreme
Court declined to adopt a bright-line rule as professor Lafave
suggested, instead concluding that individual police agencies
could come up with a number of different, equally acceptable
procedures that would adequately serve to direct and limit police
discretion:

[R]easonable police regula
tions relating to inventory
procedures administered
in good faith satisfy the
Fourth Amendment, even
though courts might as a
matter of hindsight be able
to devise equally reasonable
rules requiring a different pro
cedure.
Bertine at 374.
Facts: Bertine was arrested in Boulder for DWI. After his ar
rest and as the tow truck was on its way, an officer inventoried the
van’s contents, including a backpack. The backpack contained
drugs and money. Boulder’s standard police procedure gave
arresting officers the option to impound the vehicle if no other
reasonable alternative was immediately available. The trial court
found that the procedures mandated the opening of closed con
tainers and the listing of their contents.
Because the Court declined to create a bright-line rule,
there are areas of confusion and disagreement:
• “Reasonable police regulations relating to inventory pro
cedures”—what is reasonable?
• “Administered in good faith”—how do we challenge “good
faith,” who has burden of proof?
• What if no regulations exist or there’s a novel situation?
Reasonable Police Procedures:
Unlimited Discretion Invites Problems
Bertine says it’s okay for police to exercise some discretion
within the rules—“the exercise of police discretion so long as
that discretion is exercised according to standard criteria and
on the basis of something other than suspicion of evidence of
crimin
 al activity.”
The Bertine dissenters (Marshall and Brennan) realized that
anytime officers can exercise discretion, abuse may arise:
In Coolidge v. New Hampshire, 403 U.S. 443, 461–462, 91
S.Ct. 2022, 2035, 29 L.Ed.2d 564 (1971), a plurality of this
Court stated: “The word ‘automobile’ is not a talisman
in whose presence the Fourth Amendment fades away
and disappears.” By upholding the search in this case,
the Court not only ignores that principle, but creates
another talisman to overcome the requirements of the
Fourth Amendment—the term “inventory.” Accordingly,
I dissent.
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Bertine, at 387 (Marshall, J. dissenting).
The three concurring justices (Blackmun, Powell, O’Connor)
were concerned enough about searches of closed containers to
write separately:
This absence of discretion ensures that inventory searches
will not be used as a purposeful and general means of
discovering evidence of crime. Thus, it is permissible for
police officers to open closed containers in an inventory
search only if they are following standard police procedures
that mandate the opening of such containers in every im
pounded vehicle.
Bertine, at 376–377 (concurring opinion).
In Florida v. Wells, 495 U.S. 1 (1990), the United States Su
preme Court affirmed the Florida Supreme Court’s decision
to suppress evidence found in a closed container during an
inventory search, and reaffirmed the need for a standardized
policy:
• Police had “no policy whatever with respect to the open
ing of closed containers encountered during an inventory
search.” Wells at 4–5.
• “Standardized criteria . . . or established routine must reg
ulate the opening of containers found during inventory
searches.” Wells at 5.
• Since “there was no evidence that the inventory search was
done in accordance with any standardized inventory proce
dure,” the trial court should have suppressed the evidence.
Wells at 5 (Brennan, J., concurring).
• While the Supreme Court rejected the proposition that a
policy could only allow the search of all containers or a
search of no containers, the Supreme Court emphasized that
inventory searches must be conducted pursuant to “stan
dardized criteria” or “established routine.” Wells at
4.
Overbroad Police Procedure:
• Police procedure can be overbroad
where it will result in every arrested
person’s vehicle being impounded,
the functional equivalent of having
no procedure at all.
• See Benavides, above.
• United States v. Duguay, 93 F.3d 346
(7th Cir. 1996): Stated policy was to
impound “based solely on arrestee’s

status as a driver, owner, or passenger” in the vehicle; in
other words, “towing is required any time the arrestee is
carted off to jail.”
• Facts of Duguay: Arrestee’s girlfriend was driving vehicle
when he was arrested; he asked the police to release vehicle
to her and they refused.
Does the Texas Constitution Provide Greater
Protection Than the US Constitution?
A. For a brief, shining moment, it seemed as though our State
Constitution would serve to protect the individual even
more than the U.S. Constitution. But alas, this glimmer of
hope was quickly to be extinguished.
B. In a plurality decision penned by Judge Charlie Baird,
the Texas Court of Criminal Appeals in Autran v. State,
887 S.W.2d 31 (Tex. Crim. App. 1994), held that Article
I, Section 9, of the Texas Constitution provides greater
protection than the Fourth Amendment in the context
of inventory searches of closed containers. Autran, at 42.
The members of the court joining in the plurality opinion
stated they would “refuse to presume the search of a closed
container reasonable under art. I, §9, simply because an
officer followed established departmental policy.” Id. The
opinion concluded that peace officers “may not rely upon
the inventory exception” to conduct a warrantless search
of a closed or locked container. Id.
C. Many courts of appeals have rejected Autran, stating that
as a plurality decision it is not binding precedent.
D. In a footnote in Crittenden v. State, 899 S.W.2d 668 (Tex.
Crim. App. 1995),without mentioning Autran, the majority
stated,
Absent some significant difference in the text of the two
provisions, or some historically documented difference
in attitude between the respective drafters, there would
be no apparent reason to prefer an interpretation
of Article I, §9, any different from our preferred
interpretation of the Fourth Amendment. We
will not read Article I, §9, differently than
the Fourth Amendment in a particular
context simply because we can.
Id. at 682

Are There Greater Limitations
When Searching Locked
Containers?
Maybe.

In Gill v. State, the Court of

Criminal Appeals held that officers could not validly enter the
locked trunk of a car by using substantial force (i.e., by forcibly
removing the car’s back seat) under the auspices of an inventory
search. 625 S.W.2d 307, 319–20 (Tex. Crim. App. 1980)(op. on
reh’g), overruled on other grounds by Osban v. State, 726 S.W.2d
107 (Tex. Crim. App. 1986), overruled by Heitman v. State, 815
S.W.2d 681 (Tex. Crim. App. 1991).
Maybe Not. In Kelley v. State, 677 S.W.2d 34, 37 (Tex.
Crim. App. 1984): Valid inventory of items in trunk, opened
with suspect’s key, distinguishing Gill by indicating that it was
the substantial force used by the officers in Gill that made the
inventory in that case invalid. Additionally, in Gill, the court
noted that “if the locked trunk cannot be entered without the
use of substantial force, it is unlikely that the police would be
charged with losing or misappropriating items of personal prop
erty found”

Challenging Impoundments
and Inventory Searches
Standard of Review

Rulings on motions to suppress are subject to a bifurcated
standard of review. Carmouche v. State, 10 S.W.3d 323, 327
(Tex. Crim. App. 2000), giving almost total deference to the
trial court’s determination of historical facts that depend on
credibility choices. See Guzman v. State, 955 S.W.2d 85, 87–88
(Tex. Crim. App. 1997). However, the court of appeals decides
de novo whether the trial court erred in applying the law to the
facts. Carmouche, 10 S.W.3d at 327.
Burden of Proof

Once properly raised by objection, the State carries the burden
of proving the police followed the proper procedures. At least
one court has noted, in dicta, that failure by the State to show
evidence that the search was conducted pursuant to the police
department’s procedure will invalidate the search. Yaws v. State,
38 S.W.3d 720, 723 (Tex. App.—Texarkana 2001, pet. ref ’d).
Establishing Bad Faith

Mixed motivation on part of police is permissible, so the “pre
textual” nature of the inventory search must be developed
during motion to suppress hearing. Look for factors that are
inconsistent with the stated goal of providing a thorough listing
of vehicle’s contents.
State v. Giles, 867 S.W.2d 105 (Tex. App.—El Paso 1993):
Invalid inventory search where the postal inspector testified that

search conducted at sheriff ’s impound lot was for purpose of
finding evidence rather than conducting inventory. “Inventory”
sheet contained important omissions as well, so court found that
primary motive was not to safeguard defendant’s possessions.
Aitch v. State, 879 S.W.2d 167 (Tex. App.—Houston [14th
Dist.] 1994): No valid inventory where only item taken from
vehicle was purse containing stolen jewelry. Incriminating nature
of jewelry was not immediately apparent and only determined
following subsequent investigation.
The Louisiana court of appeals reversed a life sentence
where it found an improper pretextual search rather than a valid
“inventory search,” where the vehicle was searched immediately
after arrest but prior to impoundment, in State v. Griffin, 984
So. 2d 97 (La. App. 1 Cir. 2008):
The facts and circumstances of this case indicate that the
“inventory search” of the defendant’s vehicle was actually
a pretext to search for illegal drugs. Although the officers
recorded information about the contents of the vehicle,
they made absolutely no attempt to determine whether
an inventory search could have been avoided. There is no
indication in the record that the vehicle could not have
remained safely at the place where it was stopped. The
purported “inventory search” was conducted on location
immediately upon the defendant’s arrest. It is not clear
whether a tow truck was called before the search com
menced or whether one was ever called at all. There is no
evidence that the defendant was asked if he consented
to the search, if the vehicle contained valuables, or if he
would consent to the agency’s failure to afford him the
protection of an inventory search.
If the defendant could have easily made arrangements
for the vehicle other than having it impounded, or if he
had been willing to waive his rights against the law en
forcement agency for failure to guard against loss of his
valuables, a justification for the inventory search would
not have existed. See Killcrease, 379 So.2d at 739. Because
the officers failed to make efforts to determine whether
the impoundment of the vehicle could have been avoided,
it is clear that the motivation for the search was not to
protect the defendant’s loss of property or to protect the
agency against a claim for failure to guard against such a
loss. In this case, the conduct of the police indicates that
the officers did not conduct a true inventory search of the
defendant’s car. Instead, under pretext of an inventory,
the officers set out on a warrantless search of the vehicle
without probable cause. Thus, the State has not borne
its heavy burden of proving there legitimately existed, in
this instance, an inventory search exception to the war
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rant requirement. Griffin, at 110–111 (internet citations
omitted).
Circuit Court Split: Is a Standardized
Procedure Really Required?
• United States v. Smith, 522 F.3d 305 (3d Cir. 2008): Following
arrest of vehicle occupants in high crime area, vehicle im
pounded and gun found in glove box.
• On appeal, the defendant argued that the decision to impound
the car had to “be exercised pursuant to standardized criteria
or the seizure is unconstitutional.” The defendant further
argued that the police did not have a standard procedure
regarding the impounding of vehicles.
• Judge Greenberg, on behalf of a unanimous panel, recog
nized the circuit split on this point. The source of the dis
agreement is ambiguous language contained in the Supreme
Court’s decision in Colorado v. Bertine.
• In Bertine the Court upheld an impoundment where officers
had the discretion either to park and lock the vehicle or
to impound it, stating that “[n]othing in [previous cases]
prohibits the exercise of police discretion so long as that
discretion is exercised according to standard criteria. . . .”
Should this language be read to create a prophylactic rule
requiring standard criteria, or simply a rejection on a false
limitation of police discretion?
• Circuits 1 and now 3 do not require a standard procedure
(although encouraging their adoption), but have held that
the proper test is whether the impoundment was reasonable
given the circumstances—applying the Fourth Amend
ment directly. On the other hand, Circuits 8 and DC both
read Bertine to require a policy document that cabins the
officers’ discretion—reading Bertine as a new prophylactic
requirement.
Checklist for Litigating Pretext Impoundment
1. Were there “standardized criteria’’ for an inventory search
to limit the officer’s discretion in deciding whether, when,
and how to conduct the purported inventory? If no, there
may as well be no policy at all.
2. Can the officer articulate the “standardized criteria’’ accu
rately or in detail? Do the criteria described by other officers
match those claimed by the arresting officer?
3. If the policy is in writing, where is it? Is there a formalized,
written policy manual?
4. If it is oral, describe how this “custom and usage’’ came into
being and who the “oral historians’’ are who are responsible
for it. Consider subpoenaing several officers and getting
34 VOICE FOR THE DEFENSE
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them each to describe the policy.
5. Is there any relationship between the arrest or impoundment
and the need for an inventory; i.e., does the inventory stand
on its own and not as a search incident to arrest? We now
know that searches incident to arrest are much more limited
than they were before Gant.
6. Does the agency have an inventory form? If so, was it used?
If not, the argument is that this was not an inventory search,
but an investigative search.
7. Was any list made? Did the defendant sign the inventory
sheet to show he knew what was inventoried? If the officer’s
theory is that he wants to protect defendant’s property,
wouldn’t it be reasonable to confirm with defendant that
all the property he expected was actually inventoried?
8. How was the inventory conducted? The thoroughness or
lack of detail in performing the inventory can give clues as
to whether it was really an investigatory search. Likewise, if
the “inventory essentially ends when the sought-after object
is found,’’ it is a criminal evidentiary search. The goal of
the search (evidence collection) had been reached so the
search could end at that point.
9. What was the true motivation for the purported inventory?
This can be shown circumstantially by how the search was
conducted or how the officer referred to the inventory. If
police report calls the search “incident to arrest,” it’s difficult
for the officer to argue it was an inventory search.
10. Inventories are warrantless searches presumed invalid under
the Fourth Amendment, so the prosecution has the burden
of proof to sustain them.

Sample Written Policy: Georgetown
PD’s Standard Operating Procedures
Warrantless arrest and
Searches incident to Arrest
S302.04 Procedures
A. Warrantless arrests may be made as outlined above. Addi
tionally, the following guideline will be used when making
a warrantless arrest:
		 1. The officer shall announce the authority for making the
arrest within a reasonable amount of time.
		 2. The rights of an individual arrested without warrant are
the same as any other citizen. These rights shall not be
violated.
B. Search incident to any arrest made without a search warrant
and includes the arrestee’s person and clothing and their
immediate proximity. In the course of a lawful arrest, the
officer may search the arrested person and their immediate

proximity for contraband, fruits and instrumentalities of
a crime, and other evidence. This applies to both felonies
and misdemeanors where the accused is lawfully taken
into custody. The U.S. Supreme Court has held
that the federal constitution does not prohibit
a full search of a person incidental to a lawful
custodial arrest for a traffic violation; however, the
search must not be used as an excuse to conduct
a general search for evidence.
Policy: Inventory Searches
and Searches Incident to Arrest
M. Inventory Searches
		 If a suspect is arrested and taken to jail, officers are allowed
to search the car and belongings to protect the suspect’s
property and to protect officers from charges of theft. Re
quirements for this type of search are:
		 1. The arrest must be legal.
		 2. The officer cannot use force to open something found
during an inventory search.
		 3. The search cannot be used as a pretext to investigate
suspected criminal activity.
		 4. There is no reasonable alternative to impoundment
available at the time of seizure.
N. Search Incident to Lawful Arrest
		 When someone is arrested, an officer may search the person
without a warrant in order to remove any weapons that
could be used to resist arrest or escape, or to prevent possible
destruction of evidence. After arrest, the officer may search
the person, areas the suspect might reach, or areas within
the suspect’s immediate control. The room a suspect was
arrested in may also be searched to allow officers to look
into closets and other spaces from which an attack could
be immediately launched.

Standard Operating Procedures:
Vehicle impoundment
SOP #S332.00
For purposes of this policy, impoundment of a motor vehicle
means the taking of a vehicle from a street, alley, highway, side
walk or public thoroughfare, and in some instances a “public
place” into actual constructive police custody. It is the removal of
a vehicle from where it is initially located, and may also include
continued retention of the vehicle in a garage, vehicle storage
facility, or other place of safekeeping.

S332.01 Authority to Impound
	The decision to impound may be made by
any officer as long as the vehicle is in violation
of any City ordinance related to traffic or
parking, is abandoned in a public place, or
constitutes a traffic hazard.
S332.02 Authorized Impounds
	The following are situations/circumstances
for which a vehicle may be impounded.
A. It is an “Abandoned Vehicle” as defined in
the Transportation Code of Texas;
B.	It is a “Junked/Nuisance Vehicle” as defined
in the Transportation Code of Texas;
C.	Due to any catastrophe, emergency, or un
usual circumstances, the safety of the vehicle
is imperiled and it cannot be moved to a safe
place by other means;
D.	The vehicle (including non-motorized) is an imme
diate and substantial hazard to persons or prop
erty because of the vehicle’s location and/or con
dition;
E.	The vehicle (including non-motorized) is parked,
stopped, or left standing upon any alley, highway,
street, sidewalk, or other thoroughfare within
the city in apparent violation of state law or city
ordinance, and the vehicle:
		
1.	Is in an area other than a tow-away zone and
is obviously obstructing the safe and orderly
flow of vehicular and/or pedestrian traffic, and
it is impractical to move the vehicle to a nearby
location;
F.	When there is articulable probable cause to believe
that the vehicle:
		
1.	Is the instrument, fruit, or evidence of a crime;
		
2.	Contains an instrument, fruit, or evidence of
a crime, or
		
3.	Other means of effecting the gathering or se
curity of evidence at the immediate location of
the vehicle is not readily available, or appears
futile.
G. The operator of the vehicle has been arrested.

After Arrest of Vehicle Operator
S332.04 Arrest of Vehicle Operator
A.	If the owner/operator of a vehicle has been arrested
and the vehicle is the instrument, fruit, or evidence
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of a crime or contains an instrument, fruit, or
evidence of a crime, it will be impounded and
preserved for evidence processing.
B.	If the owner/operator of a vehicle has been arrested
but the vehicle is not needed for evidentiary pur
poses, the arresting officer will impound the vehi
cle unless the owner/operator requests the vehicle
be released to another responsible person who is
present.
		
1.	The person taking custody of the vehicle must
be in possession of a valid drivers license and be
capable of providing care, custody, and control
of the vehicle.
		
2.	The identity of the person (name, DOB, drivers
license, address) who receives custody of the
vehicle will be noted in the officer’s incident
report.
C.	If after leaving the scene of an arrest where a person’s
vehicle has been impounded, it is determined that
the person will be released rather than being booked
into jail, a supervisor may authorize the waiving
of any applicable impound fee and the wrecker be
placed back on top of the rotation list.
		
1.	The supervisor will contact the impounding
company and advise to release the vehicle with
out charge.
		
2.	The fact that the fee was waived, and the name
and employee of the supervisor authorizing
the waiver, will be documented in the officer’s
incident report.
Impoundment Procedures
S332.09 Impoundment Procedures
A.	Only authorized impound wrecker services will
be used to tow and store impounded vehicles.
B.	A vehicle is considered “impounded” once the
wrecker has been called by communications.
		
1.	In the event that the owner/operator of the
operable vehicle arrives before the arrival of
the authorized impound wrecker, the officer
should attempt to cancel the wrecker.
		
2.	If the authorized impound wrecker cannot
be canceled, the owner/operator of the vehi
cle must settle with the authorized impound
wrecker service by payment of a standard fee
at the scene or the vehicle will be impounded
by the wrecker.
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C.	When a vehicle is impounded, the impounding
officer will deliver the ignition key, if available, to
the wrecker driver.
D.	A parking citation will be issued in all cases in
which the vehicle was impounded for a parking
violation.
E.	Anytime a vehicle is actually impounded or moved,
the officer will:
		
1.	Complete an incident report identifying the
vehicle, location, time, registered owner, and
wrecker service and show justification for the
impoundment, unless it is being documented
in an offense report.
		
2.	Complete an impound sheet and provide the
wrecker-service driver with the yellow copy
marked “wrecker company” and place the
pink copy marked “owner/operator” in the
impounded vehicle.
Inventory Procedures
S332.10 Inventory of Impounded/Moved Vehicles
A.	In all incidents where a vehicle is impounded or
moved, the officer will make an inventory of the
vehicle for damage and any items of personal prop
erty. Such an inventory is a caretaking function
intended to protect:
		
1.	The owner’s property while it remains in police
custody.
		
2.	The police against claims or disputes over lost
or stolen property.
B. The scope of the inventory will include:
		
1.	The exterior for body damage.
		
2.	Those places in a vehicle where a person ordi
narily would store or leave items of personal
property. Those areas can be but are not limited
to:
			 a. passenger compartment;
			 b.	trunk, console, glove box, and attached
locked containers (i.e., toolbox) if the key
is readily available;
			 c. open and closed containers.
		
3.	The inventory will include contents of locked
containers (i.e., briefcase, footlockers, etc.) if
the key or combination is readily available. If
key is unavailable, containers/compartments
may be opened with supervisor’s approval or
it’s an abandon vehicle impounded for code

enforcement.
C.	All damage and personal property located during
an inventory of a vehicle will be listed on the im
pound sheet, including its description and loca
tion.
D.	Any personal properly removed from the vehicle
by the impounding officer will be:
		
1.	Listed and described on the impound sheet and
the property section of the offense/incident
report, depending upon the circumstance.
		
2.	Turned into the Evidence Room in accordance
with department policy.
E.	If, during a vehicle inventory, an item of contraband
or unit or instrument of a crime is found, it may
be seized and the person in possession of the vehi
cle arrested for the appropriate offense(s).
S332.11 Searches of Impounded Vehicles
A.	An inventory of a vehicle should not be construed
as being:
		
1. A lawful consent search.
		
2. A probable cause search.
		
3. A search incidental to arrest.
		
4. A search pursuant to a search warrant.
B.	A decision not to impound a motor vehicle,

although it may seem justified at the time, does not
prohibit or limit the scope of an officer’s’ authority
to search and/or seize evidence incidental to
an arrest, or based upon probable cause, If the
applicable legal guidelines are observed.

Russell D. Hunt, Jr. has been Board Certified
in Criminal Law since 1998 and practices
throughout Central Texas. His primary
practice is in Williamson and Travis
counties, and he also has a substantial
federal practice in Austin, Fort Hood,
and Waco. He is an associate board member
of TCDLA, a life member of NACDL, and a former presiding
director of the Austin Criminal Defense Lawyers Association.
Russ was introduced to this topic by Matt Shanks, a young
lawyer in Cedar Park who asked him to help handle a difficult
appointed case. It was such a positive experience that Russ
encourages all less-experienced criminal lawyers to reach out
and ask for assistance. Such a request will not often be turned
down, and this kind of collaboration can really be a positive
experience for all involved.
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Supreme Court
Nelson v. United States, __U.S.__, 129 S. Ct. 890 (2009) (per curiam)
(decision below: United States v. Nelson, 276 Fed. Appx. 331 (4th Cir. 2008) (unpublished))
The Fourth Circuit erred in affirming defendant’s sentence because the district court impermis‑
sibly presumed that a Guideline sentence was reasonable, in violation of Rita v. United States, 127
S. Ct. 2456, 2458 (2007), and Gall v. United States, 128 S. Ct. 586, 596-97 (2007); “[t]he Guidelines
are not only not mandatory on sentencing court; they are also not to be presumed reasonable”; ac‑
cordingly, the Supreme Court summarily reversed the judgment below and remanded for further
proceedings.

Cynthia Hampton

Tim Crooks

Vermont v. Brillon, __U.S.__, 173 L. Ed. 2d 231 (2009)
(decision below: State v. Brillon, 955 A.2d 1108 (Vt. 2008))
In conducting a constitutional-speedy-trial analysis under Barker v. Wingo, 407 U.S. 514 (1972),
the Vermont Supreme Court reversibly erred in charging the time attributable to delays occasioned
by court-appointed counsel to the State; court-appointed counsel, like retained counsel, act on behalf
of their clients, and delays sought by counsel are ordinarily attributable to the defendants they repre‑
sent; this rule is not absolute, and delays resulting from a systemic breakdown in the public defender
system could be charged to the State; there is no indication, however, that such was the case here; the
Vermont Supreme Court also erred in treating the period of each counsel’s representation discretely,
without taking into account the role played by defendant’s disruptive behavior (seeking to dismiss one
attorney on the eve of trial, and threatening another, causing the attorney’s withdrawal); accordingly,
the Supreme Court reversed the decision dismissing defendant’s case for a Sixth Amendment speedy
trial violation and remanded for further proceedings. (Justice Breyer, joined by Justice Stevens, filed
a dissenting opinion, in which he would dismiss the writ of certiorari as improvidently granted.)
Rivera v. Illinois, __U.S.__ 129 S. Ct. 1446 (2009)
The Illinois Supreme Court held that there was no discriminatory purpose in Rivera’s attempted
peremptory strike and therefore the trial court’s rejection of it. Despite this finding, Supreme Court
found the error was harmless and affirmed Rivera’s conviction. Supremes held that that a good-faith
error in denying a defendant’s peremptory challenge does not require an automatic reversal of con
viction if all sitting jurors were qualified and unbiased. Peremptory challenges, being created by state
statute, are not of constitutional magnitude. Further, the due process clause only protects defendants’
interests in fundamental fairness in tribunals and not the specificities of state court criminal procedure.
Also, the loss of a peremptory challenge due to good faith reasoning by a trial court does not amount
to a violation of due process. Court also rejected Rivera’s final complaint that automatic reversal of

the case was required because the juror at issue knew she was
asked to be removed, and was therefore per se biased. Court said
this argument would allow a defendant to circumvent Batson’s
prohibition of racially or sexually prejudiced peremptory chal‑
lenges by openly challenging all undesired jurors.
Knowles v. Mirzayance, __U.S.__ 129 S. Ct. 1411 (2009)
(Reversal of grant of relief)
Here the Supreme Court examined whether the 9th Cir‑
cuit erred by applying an unrecognized standard for examining
counsel’s failure to pursue an insanity defense, or the otherwise
unreasonable application of the federal law standard. Petitioner
(Knowles) argued the circuit court failed to comply with the
AEDPA, which requires deference by federal courts to state court
rulings. Specifically Knowles argued the 9th Circuit erred when
it failed to rule on whether the state courts’ decisions were con‑
trary to or were an unreasonable application of federal law.
Mirzayance argued if the state courts failed to provide published
reasoning, federal courts may conduct their own fact finding on
review. The 9th Circuit exceeded its authority when it granted
relief because no showing of ineffective assistance of counsel
was established under federal habeas law, because it applied
an improper standard of review. Further, Mirzayance failed to
establish ineffective assistance of counsel under any standard be‑
cause the magistrate judge found counsel had carefully weighed
the options before making his decision and respondent cannot
show prejudice from counsel’s actions.

Fifth Circuit
Oliver v. Quarterman, 541 F.3d 329 (5th Cir. 2008)
Texas capital sentencing jury’s consultation and consider‑
ation of passages from the Bible during its deliberations on the
punishment phase of defendant’s capital murder trial (resulting
in defendant’s being sentenced to death) was an improper ex
ternal/extrinsic influence on the jury in violation of the Sixth
Amendment (as incorporated through the Fourteenth Amend‑
ment) under clearly established Supreme Court precedent (in
cluding, among others, Mattox v. United States, 146 U.S. 140
(1892), and Remmer v. United States, 347 U.S. 227 (1954)); nev‑
ertheless, the error did not warrant federal habeas relief with
respect to defendant’s death sentence; the state court made a
factual finding that the jury’s consultation and consideration of
the Bible did not influence the jury’s sentencing decision; such
a finding is entitled to deference unless the defendant presents
“clear and convincing” evidence to the contrary, see 28 U.S.C.
§2254(e)(1); here, although the record contained evidence that
cut both ways on the question of the prejudicial effect of the Bible
consultation, a presumption of correctness, there was at least
“fair support in the record” for the district court’s conclusion,
and thus defendant did not carry his burden of rebutting the
state court’s no-prejudice finding by clear and convincing evi

dence; accordingly the Fifth Circuit affirmed the district court’s
judgment denying federal habeas relief.
United States v. Reasor, 541 F.3d 366 (5th Cir. 2008)
In sentencing defendant convicted of fraud and false state‑
ment offense (involving church funds taken by defendant during
her tenure as the office manager of a Catholic church), district
court did not err in applying a two-level upward adjustment,
under former USSG §2F1.1(b)(4)(A), for an “offense involv[ing]
. . . a misrepresentation that the defendant was acting on behalf of
a charitable, educational, religious, or political organization . . .”;
adopting the majority approach to this Guideline and its succes‑
sor (USSG §2B1.1(b)(8)(A)), and rejecting the contrary view of
the Tenth Circuit in United States v. Frazier, 53 F.3d 1105 (10th
Cir. 1995), the Fifth Circuit held that there was no requirement
that the defendant misrepresented her authority to act on behalf
of the organization or that the defendant’s conduct exploited
the victims’ altruistic impulses or motivations.
United States v. Duhon, 541 F.3d 391 (5th Cir. 2008)
On original submission, see United States v. Duhon, 440 F.3d
711 (5th Cir. 2006), the Fifth Circuit had, on the government’s
appeal, vacated child pornography defendant’s 5-year probation
sentence (a downward variance from the correct Guideline range
of 27 to 33 months’ imprisonment) as unreasonable; however,
after the Supreme Court vacated the Fifth Circuit’s judgment
and remanded for further consideration in light of Gall v. United
States, 128 S. Ct. 586 (2007), see Duhon v. United States, 128 S. Ct.
853 (2008), the Fifth Circuit affirmed the district court’s proba‑
tion sentence; first, even though the district court miscalculated
the Guidelines by refusing to apply certain enhancements, the
court stated that it would impose the same sentence even if it
had miscalculated the Guideline range; second, although the
district court erred in (1) considering the sentencing disparity
between defendant and his co-defendant and (2) apparently
not considering Guideline provisions precluding probation,
these errors did not entitle the government to reversal of the
sentence on plain-error review, because the government did
not show that this improper consideration was so essential to
the judgment as to affect substantial rights; finally, the sentence
was not substantively unreasonable, especially in light of the
Fifth Circuit’s affirmance of a similar sentence in United States
v. Rowan, 530 F.3d 379 (5th Cir. 2008).
United States v. Bonin, 541 F.3d 399 (5th Cir. 2008)
District court lacked authority to order pretrial releasee
(charged with making threats to George Strait) committed to the
custody of the Attorney General for dangerousness pursuant to
18 U.S.C.§4246; under §4246(a), the court may not sua sponte
conduct a dangerousness hearing; rather, such a proceeding may
occur only upon a certification of dangerousness by the director
of a facility to which the defendant has been committed for a
competency evaluation pursuant to 18 U.S.C. §4241(d); because
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there was no such certification here, the Fifth Circuit vacated
the district court’s order and remanded the case to the district
court for the purpose of committing defendant to the custody of
the Attorney General for placement in a federal medical facility,
so that the director of the facility could determine whether a
certificate should issue per §4246(a).

Court of Criminal Appeals
PDR Opinions
Appellant’s PDRs

Baldwin v. State, 278 S.W.3d 367 (Tex.Crim.App. 2009)
(Reversed/remanded)
After stopping and handcuffing Appellant on the street,
deputy asked Appellant for ID. Appellant responded his ID was
in his pocket, at which point deputy reached into Appellant’s
pocket to retrieve his driver’s license and found some dope. At
the time he reached into Appellant’s pocket, deputy had the
following information: (1) a woman he knew by sight was so
concerned about an unknown man walking in the neighbor‑
hood that she called the police, (2) Appellant fit the general
description given by the woman, (3) Appellant was dressed all
in black, (4) Appellant was looking into houses, but the officer
had not ascertained from what vantage point this took place,
(5) there had been several recent burglaries in the area, (6) the
area was a “medium” crime neighborhood, (7) it was 10:30 at
night, (8) upon seeing deputy, Appellant began to walk more
quickly, (9) Appellant was very nervous, glancing around, scan‑
ning the area, and refusing to make eye contact with deputy,
and (10) Appellant asked why he needed to present his identi
fication. These circumstances did not give rise to the relatively
high level of suspicion that would constitute probable cause to
arrest. Because deputy did not have probable cause to arrest at
the time, reaching into Appellant’s pocket cannot be justified
by the “search incident to arrest” doctrine. CCA rejects state’s
argument that Appellant gave consent to search when he told
deputy where his ID was. Judgment is therefore reversed.
Keehn v. State, __S.W.3d__ (Tex.Crim.App. No. 000208, 3/25/09)(Affirmed)
COA held that seizure of a propane tank containing anhydrous
ammonia in a van parked in Appellant’s driveway was lawful
under the plain view exception, as well as the automobile excep
tion. Drug task force cops entered the van and seized the tank
without a warrant. CCA holds that the plain view doctrine was
not applicable, but rejected Appellant’s argument that the auto‑
mobile exception does not apply in this case because the van was
parked in his driveway. According to Appellant, the automobile
exception applies only when a vehicle is located in a public place
not regularly used for residential purposes, relying on California v. Carney, 471 U.S. 386, 393 (1985). However, Appellant’s
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reading of Carney is too narrow, as that case involved a vehicle
parked on a public parking lot, and also, Supremes there noted
they did not have to decide whether the automobile exception
applied to “a motor vehicle that is situated in a way or place
that objectively indicates that it is being used as a residence.”
No absolute bar on application of the automobile exception
was discussed in Carney, and therefore, COA does not adopt
Appellant’s reasoning. Judgment is affirmed.
State’s PDRs

Weir v. State, 217 S.W.3d 364 (Tex.Crim.App. 2009)
(Reversed in part)
CCA holds that court costs are not punitive and, there‑
fore, did not have to be included in the oral pronouncement
of sentence in this case as a precondition to their inclusion in
the trial court’s written judgment. Therefore, that part of the
COA’s judgment deleting the order for court costs is reversed.
Otherwise, the judgment is affirmed.
De La Paz v. State, __ S.W.3d__ (Tex.Crim.App. No.
292/295-08)(Reversed)
Appellant, a Dallas cop, and others fabricated “bust-buys”
—planted evidence for fake drug transactions—and arrested in
nocent persons. At his trial for tampering with evidence to make
a false arrest report and aggravated perjury, the state introduced
evidence of two additional bust-buys to rebut the defensive the
ory that the state’s witnesses were lying. CCA agrees with the state
that the extraneous misconduct was relevant under the “doctrine
of chances.” In each case, appellant’s confidential informant
planted fake drugs to frame an innocent person. In each case,
Appellant stated in his police report that he witnessed the con
tact or delivery. The extraordinary coincidence that Appellant
saw drug deals that no one else did three different times flies
in the face of common sense. Under the “doctrine of chances,”
evidence of such a highly unlikely event being repeated three dif‑
ferent times would allow jurors to conclude that it is objectively
unlikely that appellant was correct in his offense report or that
he was truthful in his testimony that he saw contact between
the CI and the intended “victim.” Judgment is reversed and case
is remanded to COA for disposition of Appellant’s remaining
points of error.
SPA’s PDRs

Schmidt v. State, 278 S.W.d 353 (Tex.Crim.App. 2009)
(Affirmed)
COA reversed this retaliation conviction, holding the trial
court erred in denying Appellant’s requests for jury instructions
on the lesser-included offenses of assault causing bodily injury
and assault by threatening to cause imminent bodily injury. CCA
rejects SPA’s arguments, relying on Hall v. State, S.W.3d 524,
525, 536 (Tex.Crim.App. 2007), and holds the lesser offenses of
assault causing bodily injury and assault by threatening to cause
imminent bodily injury were established by proof of less than all

the “facts required” to establish the commission of the charged
retalia tion-by-threat offense as the State pled it in the indict‑
ment. Further, the indictment alleged that Appellant threatened
to harm the victim by an unlawful act, “to-wit: striking.” The
“to-wit: striking” allegation was how the State pled the “unlaw‑
ful act” element of the offense, and “striking” was, therefore, a
“fact required” to establish the commission of this element of
the retaliation offense. See Hall, 225 S.W.3d at 525 (method of
determining whether the allegation of a greater offense includes
a lesser offense “should be made by comparing the elements of
the greater offense, as the State pled it in the indictment, with the
elements in the statute that defines the lesser offense”). Finally,
the record contains more than a scintilla of affirmative evidence
that rebuts “the retaliatory purpose alleged in the indictment”
and establishes the lesser-included offenses of assault with bodily
injury and assault by threatening to cause imminent bodily in
jury as “valid, rational alternative[s] to the charged offense.”
See Hall, 225 S.W.3d at 536. CCA therefore finds it unnecessary
to address the State’s claim that it should overrule decisions in
Schweinle and Saunders. Judgment is affirmed.
Kirkpatrick v. State, __S.W.3d__ (Tex.Crim.App. Nos.
0873/0874-07)(SPA’s PDR); Overruled Appellant’s
Motion for Rehearing, 3/18/09
Opinion on Original Submission (see summary in March
24, 2009, issue or March Voice): COA erred when it concluded
that these indictments fail to satisfy the constitutional require‑
ment of subject-matter jurisdiction and did not vest the district
court with jurisdiction, reversing COA’s ruling. On Motion for
Rehearing: CCA does not state the grounds for rehearing, and
nothing substantial has changed. However, instead of reversing
the COA’s judgment, CCA in this version also remands to the
COA for disposition of Appellant’s remaining point of error.

PDRs Granted
Appellants’ PDRs Granted March 2009:

08-1323 Garfias, Christopher
1. In this one criminal transaction, the jury cannot have
convicted Appellant of both aggravated robbery and aggravated
assault, and the Court of Appeals erred because it should have va‑
cated the aggravated assault conviction, the lesser of the two.
2. The jury’s convicting Appellant of these two offenses
violated his constitutional rights under the Fifth Amendment
Due Process Clause, the protection “against multiple punish‑
ments for the same offense.”
08-1124 Hughen, Jeffery Daniel
The court of appeals erred in failing to recognize that this
case is controlled by the sixth amendment, Brewer v. Williams,
and Rothgery v. Gillespie Co.

08-1645 Gilbert, Stephen
1. The Court of Appeals failed to consider the law of parties
upon determining Appellant was not entitled to a jury charge
on the justification of necessity.
2. The Court of Appeals failed to view the evidence in the
light most favorable to Appellant’s requested change [sic] on
the justific ation of necessity.
Appellees’ PDRs Granted March 2009

09-0039 Blackshere, Harvill
Whether the Court of Appeals had any jurisdiction to hear
the States [sic] Appeal.
08-1713 Dunbar, Wendy R.
Did the Court of Appeals err in holding that the State did
not waive their right to appeal by not objecting to the trial
court placing the petitioner on probation at the time the court
ordered shock probation.
State Prosecuting Attorney’s PDRs
Granted March 2009:

08-1761 Garza, Alvin Mike
1. May a court of appeals, through unassigned error, raise
an issue that an Appellant would be precluded from raising on
appeal?
2. Did the information filed in conjunction with Appel‑
lant’s waiver of indictment permit a conviction for the felony
offense to which Appellant pled and stipulated his guilt when
the information facially alleged a misdemeanor?
3. Should error be assigned and briefing ordered before a
court of appeals may reverse a conviction based on error not
raised by the parties, even when a novel constitutional issue is
not involved?
09-0137 Grey, Steven
Arevalo v. State should be overruled.
08-1611 Prudholm, Gabriel Lemell
1. The Court of Appeals erred in holding the elements of
the California offense of sexual battery are not “substantially
similar” to the elements of an offense listed in former section
12.42(c)(2)(B)(i)–(iv) of the Texas Penal Code.
2. Consequentially, the Court of Appeals further erred in
holding the trial court erred in submitting the enhancement
paragraph in the charge and in charging the jury on the manda‑
tory life sentence.
State Prosecuting Attorneys’ PDRs
Granted January 2009

08-1661/1662 Guerrero, Eduardo
The court of appeals erred in finding that jeopardy barred
the prosecution of manufacturing methamphetamine and pos
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session with intent to deliver methamphetamine on the basis
that those offenses were the result of the same original impulse
and could not be punished separately. That court’s opinion mis‑
construes this court’s opinion in Lopez v. State, 108 S.W.3d 293
(Tex. Crim. App. 2003), and the court of appeals’ holding is
contrary to the holding in several federal circuit courts on this
same vitally important question of state and federal law. See
Tex. R. App. P. §66.3(b) & (c).
08-1304 Hall, Phillip Jason
Did the court of appeals err by holding that the trial court,
at a hearing on a motion to suppress evidence, should have
conducted a Kelly hearing to determine the scientific reliability
of information relied upon by the arresting officer as probable
cause for the stop?
States’ PDRs Granted March 2009

09-0265 Tolbert, Vickie Lashun
Criminal jury charges contain “law applicable to the case,”
and often “defensive issues.” To obtain review on appeal, com‑
plaints involving “law applicable to the case” need not be pre‑
served at trial, but “defensive issues” must be preserved. Did the
Fifth Court of Appeals wrongly hold that where a defendant
states “no objection” to the proposed charge and then complains
on appeal about the omission of a lesser-included offense in‑
struction, the Almanza standard applies?
09-0147 Evans, Timothy K.
Have the holdings of Cunningham v. State, 726 S.W.2d 151
(Tex.Cr.App. 1987), and Ochoa v. State, 982 S.W.2d 904 (Tex.
Cr.App. 1998), been undermined by the Court’s subsequent
decision in Hall v. State, 225 S.W.3d 524 (Tex.Cr.App. 2007)?
State’s PDRs Granted January 2009:

08-1533 Rouse, Jeffery
1. May an appellate court, in deciding that a plea was en‑
tered involuntarily, rely on unsworn allegations made by trial
counsel in a document that was faxed to the court coordinator,
and later filed with the district clerk, when no fact-finder has
evaluated that statement?
2. When a defendant enters an open plea of guilty and the
trial court, after admonishing the defendant, accepts the plea
and finds the defendant guilty, does the trial court’s subsequent
offer of a non-negotiated sentence settlement constitute judicial
coercion or judicial plea-bargaining, affecting the voluntariness
of the defendant’s guilty plea?
08-1205 Powell, Robert Leahy
1. Did the court of appeals err by holding that the search
and seizure of the locked safe(s) found on appellee’s premises
was not within the scope of a search supported by a search
warrant based on probable cause?
2. Did the court of appeals err in concluding that a locked
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safe(s) could not be seized, notwithstanding it could be reason‑
ably concluded that it was a repository for forged checks and
other fruits listed to be seized pursuant to a search warrant
based on probable cause?
3. Did the court of appeals err in failing to utilize the cor‑
rect analytical construct appropriate to items seized and not
listed to be seized in a search warrant based on probable cause
and issued pursuant to article 18.02(1), (8), (9), and (12) of the
Texas Code of Criminal Procedure?
4. Did the court of appeals implicitly hold the plain view
doctrine was inapplicable because the officer executing the search
warrant seized “mere evidence”—i.e., the locked safe(s)—not
listed as an item to be searched or seized in the warrant sup‑
ported by probable cause?
08-1366/1367/1368/1369 Vital, Joseph,
aka Votta, Joseph
1. Did the court of appeals err in refusing to require the trial
court to enter findings of act [sic] and conclusions of law?
2. Did the court of appeals err in concluding that respon‑
dent made a proper request for final disposition of charges,
as required by art. 51.14, V.A.C.C.P., to both the prosecuting
officer and the appropriate court as is required to invoke the
jurisdiction of that act and authorize the trial court to dismiss
pending indictments?
3. Did the court of appeals err in concluding that respon‑
dent’s request for final disposition of charges under a name
other than the name under which he is charged is sufficient to
give the prosecutor notice of respondent’s request?
4. Did the court of appeals err in concluding that a motion
filed by respondent seeking dismissal of charges constituted
compliance under article 51.14, V.A.C.C.P., as a request to be
returned to the state of Texas for final disposition of pending
charges?
5. Did the court of appeals err in concluding that the trial
court had authority to dismiss cause nos. 97-2-5827 and 97-25828 (for bail jumping and failure to appear) under the require‑
ment of article 51.14 that only causes subject to detainers could
be dismissed?
6. Did the court of appeals err in concluding that detainers
were filed against respondent in cause nos. 97-2-5827 and 972-5828 (the bail jumping and failure to appear indictments)?
7. Did the court of appeals err in concluding that reference
to “bond forfeiture” constituted placing a detainer on respondent
under art. 51.14, V.A.C.C.P.?
08-1219/1220/1221 Adams, Johnny Jr.
The Court of Appeals erred in determining that the pres‑
ence of an alternate juror in jury deliberations was reversible
error as the requirement under both the Code of Criminal Pro‑
cedure and the Texas Constitution for a twelve-member jury
was violated.

08-1218 Trinidad, Frank
The Court of Appeals erred in determining that the presence
of an alternate juror in jury deliberations was reversible error
as the requirement under both the Code of Criminal Proce‑
dure and the Texas Constitution for a twelve member jury was
violated.

Court of Appeals
COA summaries are by Chris Cheatham of Cheatham &
Flach, PLLC, Dallas, Texas.
Sexual assault conviction reversed for failure to instruct
jury not to consider defendant’s acts before his 17th
birthday, despite state’s argument that defendant’s
juvenile status was merely a “defensive issue”
Taylor v. State, 2009 WL 144773 (Tex.App.—Hous. (1st
Dist.) 1/22/09)
“The language of section 8.07(b) is not permissive; it is
mandatory. . . . Section 8.07(b)’s application is neither depen‑
dent on a defendant’s theory of the case, nor is it discretionary.
. . . Moreover, it is difficult to imagine—at least under the facts
presented here—that a reasonably competent attorney would
decide not to request a section 8.07(b) instruction for strategic
or tactical reasons. . . . It is uncontested that appellant was under
the age of 17 for approximately half of the time period during
which he abused J.G. . . . The State’s closing argument, in part,
drew the jury’s attention to this period and to the entire period
of abuse.”
Failure to include unanimity instruction was error,
because the indictment charged defendant with “inten
tionally and knowingly engaging in sexual contact with
a child in Lubbock County on September 16, 2005,”
yet, at trial, the State elicited testimony that defendant
had sexually assaulted complainant at various other
times and locations in Lubbock in the weeks prior to
September 16
Demps v. State, 2009 WL 189170 (Tex.App.—Amarillo
1/27/09)
“Although the State may present evidence or obtain a con‑
viction by proof of similar criminal acts that occurred ‘on or
about’ the date alleged in the indictment . . . the danger that a
verdict will not be unanimous ‘arises when a multitude of in‑
cidents’ are presented to the jury and the State is not required
to elect. . . . Instruction No. 4 contained in the court’s charge
expanded the ‘on or about’ September 16 offense alleged in
the indictment to include the preceding assaults. Although the
jury charge did contain an instruction requiring a unanimous
verdict, it did not contain any additional instructions requiring
unanimity as to one distinct offense. Conceivably then, the jury
could have believed that their verdict of guilty or not guilty need

only be unanimous on the general offense of sexual assault. Ac‑
cordingly, we conclude that taken as a whole, the jury charge
contained error because it failed to contain an instruction that
the jurors must be unanimous in deciding which one (or more)
of the offenses proved at trial were committed by Appellant.”
Yet, the error was deemed harmless.
Evidence was sufficient to support sexual assault
conviction, despite 14-year-old complainant’s trial
testimony indicating that she had lied when she said
that she had sexual intercourse with defendant
Demps v. State, 2009 WL 189170 (Tex.App.—Amarillo
1/27/09)
“Any inconsistency between T.C.’s statements made shortly
after the assault to her foster father, police officers, and rape
crisis worker, and her subsequent testimony at trial went to her
credibility.”
Traffic stop was supported by RS based on officer’s
observation of defendant “crossing over the center line
by half a vehicle’s width, crossing or driving on the fog
line, and weaving back and forth within his lane over
the course of several miles, which led him to suspect
that [defendant] was intoxicated”
Bracken v. State, 2009 WL 112719 (Tex.App.—Fort
Worth 1/15/09)
“[Defendant] cites Ehrhart v. State, 9 S.W.3d 929 (Tex.
App.—Beaumont 2000, no pet.), for the proposition that a ve‑
hicle’s touching the fog line two or three times does not justify
a stop. . . . Ehrhart is distinguishable from this case because it
involved a different section of the transportation code, section
545.060(a), which provides that a driver must drive as nearly as
practical within a single lane and may not move from the lane
unless that movement can be made safely.”

Love is . . . nice . . .
But it’s Rusty I want.
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Motion to Restrict Publicity
by Edwin J. Youngblood
CAUSE NO.
STATE OF TEXAS		
§
VS.
§
§
§

IN THE 91ST DISTRICT COURT
OF
EASTLAND COUNTY, TEXAS

MOTION TO RESTRICT PUBLICITY
TO THE HONORABLE JUDGE OF SAID COURT:
Now comes ________________, the Defendant, by and through attorney of record, and requests the
Court to restrict publicity in this case, and for good cause shows the following:
1.	This case has garnered extensive coverage in the media and on the internet.
2.	________________ intends to produce evidence during pretrial hearings which might impair the
possibility of obtaining a fair and unprejudiced jury. Accordingly, ________________ respectfully
moves this Court to hold all pretrial hearings in chambers, outside the presence and hearing of the
public and the press.
3.	________________ respectfully moves this Court to restrict the news media as follows:
		
A.	From taking any photographs in the courthouse of the defendant or witnesses or any person or
persons connected with these proceedings;
		
B.	From photographing, or televising, or broadcasting these proceedings in or from the
Courtroom or in such proximity as to disturb the order and decorum of the trial;
		
C.	From photographing ________________ at any time during these proceedings or at any time
while being transported to the Courtroom;
		
D.	From reporting in detail the evidence obtained by this Court during pretrial hearings other
than reporting that certain persons testified at said hearings;
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E. From photographing venirepersons and jurors in this case.
4.	________________ further requests that the Court order that no person, law enforcement
personnel, witness, court participant, or counsel comment to the media on any matter concerning
this case at any time during its pretrial or trial.
Respectfully submitted,
The Law Office Of Edwin J. Youngblood
1200 Summit Ave., Ste. 412
Fort Worth, Texas 76102
Tel: (817)338-4777
Fax: (817)335-8349

By: ________________________________
Edwin J. Youngblood
State Bar No. 22215900
Attorney for _______________________________

CERTIFICATE OF SERVICE
This is to certify that on ________________, a true and correct copy of the above and foregoing
document was served on the District Attorney’s Office by (hand delivery)(by mail.)

____________________________________
Edwin J. Youngblood
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CAUSE NO.
STATE OF TEXAS		
§
VS.
§
§
§

IN THE 91ST DISTRICT COURT
OF
EASTLAND COUNTY, TEXAS

ORDER
On ___________________, 2009, came on to be considered _________________’s Motion to Restrict
Publicity, and said motion is hereby
(Granted) (Denied)

______________________________
JUDGE PRESIDING
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corne; to
to the aid of lawyers
la~
in
in need.
need.
g Listserv
Access
ListsenJ Access
	Access to TCDI.Jl\,
TCDLA listserv, where you can exchange legal
information and resources
re;ources with other TCDLA
TCDl...A members.
~.
g Website—Members
Only
Section
Website-Members Only Section
AcCE!s:; to the “members
"'member.s e
mlyN section of the website,
	Access
only”
which includes
incl ude; information
iriformatioo on experts, summaries of
cases from the
stare SInd
the state
and federa
federall COOri:5,
courts, and more.
g Experts
Ex~
	Extensive
for all
types of criminal
cases.
Extensive list
Ii$!: of
of experts
eX~rI:$ for
all 'type5
criminal cares.
g Resources
Resources
	Expansive library of research
reM:!arch papers
p3.pe1'$ from renowned
criminal defense
criminal
defense lawyers.
lawyers.
g Legislature
Opportunities to
to be involved
the legislative
Opportunities
involved in
in the
legislative effort.
effi:rt.

Resources for Texas Capital Litigators
 Capital
Capital Litigation
Litigation Update
U pda~e

P
ublished 10 times a year with a “Motion
the Month”
PlJblished
NMotion of the
h'klnth"
enclosed.
enclosed.
 Capital Resource
Resoon::e Listserv
LiiSiM!rv
	Access
to aa listserv
consisting
Texas-only lawyers,
Access to
Ii~rv coosisti
ng of
of Texas-only
lawyers,
investigators,
and mitigation
who
inve5i:igators, and
mitigation specialists
sJ=ECialisi:§ w
oo practice inin
the capital arena.
 Motions
hiotions Bank
Bank and
and Claims
Claims
A
ccess to
to a capital-specific
Access
capital-specific motions
moI:iorn; bank
bank and habeas
haOea!i
for Sialte
state and
federal practice.
corpus claims
claims -fof
and federal
 Experts
Ex~ Database
[Jaf:a.too.se
	Access
Access to a database of experts in
irJ aa wide area of
expertise.
expertise.

 CLE
CLE Opportunite;
Opportunites
	Comprehensive
Comprehensive substantive
continuing legal
SIJOOi:alntive cootinuing
legal education.
education.
 Locating
Assistance
Locati ng Assistance
	Assistance locating capital
capii:al qualified investigators and
and
mitigation
mitigation specialists.
special ists.

To
good standing
To join TCDLA you must
must be aa member
membar in
in pd
~toodirJg of the State
Slaw Bar
Bar of
T_
engagEd in the defense
defen!le of criminal cases
CUES (except
(eJtO!!pt law sWdEoo
Texas engaged
students or affiliate
applicants).
An applicaJ1t
applicant must
be endorsed
by a TCDLA
Members of
awiicanl!:l). An
mtI§t he
endorwd I:Pj
TCOLA member. Membml
judiciary (except honorary members)
the j~diciary
l'm1rTJbJ.1ro) and those
tlI'iore regularly
l'egtlliarly employed in a
prosecutorial
office are
a!N:2 not
not eligible.
pl'O!OCutorial office
Your membership
upon approval rJ
of application and receipt
memlM!t$hip will go into effect
effect!,llpon
memoorohip 00s.
Pleare allow
a~low 6 to 8
e weeks
week:; for confirmation
coofirmation and
of annual membership
dues. Please
certificate.
certificate.

g Mr.  
Mr.
g Ms.  
AAz.
g] Mn.



Mrs.

_______________________________________

First
Last
Name      Middle
Fil'it Name     
Name
LmstName
Middle Initial
Illitial
__________________________________________________________________
Law
Law Firm
__________________________________________________________________
Mailing Adrlre$s
Address
__________________________________________________________________
City               
State          Zip
City
__________________________________________________________________
Telephone             Fax
__________________________________________________________________
Email             
County
Email
Crnmty
__________________________________________________________________
Bar card
Card Number
NUMber
__________________________________________________________________
Date of Birth
__________________________________________________________________
Harrm of other local criminal bar auocimn
§ection
Name
association or section

Nominating Endorsement (must be completed)
As a curreaJt
current member
of TCDLA.
TCDLA, II believe
to be a person
N.
Il1I2mher of
bElieve this applicant to
pErron of
of
professional competency,
character.
profei5ionl1l1
competmcy, integrity,
inWgD"ity, and good
gootI moral
moral charac!lar.

_________________________________________

Signature of Endorser
EndMer (must
(must be current member)

______________________________________________________________________
Pronred Name ai
Endorrer (mum:
currem: member)
lMmoor)
Printed
of Endorser
(must be current

Membership Category (please check one)

IJ

IJ
g


IJ

IJ
g


IJ

IJ

First-Time
— $75
Forst-lime Member
Member$75 per year
Renewing Membership
year
Membarohip -— $150
$150 per
par yeillr
Voluntary Suztlaoning
$300 per year
Sustaining Member -— $300
Sustaining
Su$li!inong Member
MEmbEr -— $200
$200 per year
Affiliate Member (Expert
(Experts or Legal
Assistant) -— $50
leplllzsi$l).arn)
$50 per year
PUblic Defender
Dakndar -— $50 per
pEr year
Public
Investigator
year
In'lll5tipror -— $50 per
pEr}'Ellr
Law
LOIW Student -— $20
$20 per year

Payment Method (please check one)

enclosed (payable
to TCDLN
TCDLA)
IJ Check
ChedK e!OClosOO
(payoble to
g Discover
DiocQOlS1l"
g Vi"
g] M~n:ard
g] American Express   
O:preii5

Visa    
Mastercard    

__________________________________________________________________
Credit
Card Number          
Expiration Date
CMlit card
N:umber
Dahr!
__________________________________________________________________
Name
Signature
Hilma on Card			
Ci!iD'd
Signature

h'lffiil completed
©IDilIj~lfIlm ffiMm
_ payment
~ !@
Mail
form and
to

Texas
Association (TCDLA)
T~ Criminal Defense
Deflmre Lawyers
l..awyllrs MrociaOOn
rrCDl..A)
SW. 315 •0 M.I~tin,
1717 W. 6th St., Ste.
Austin, Texa:;
Texas 78703
Fax
to (if paying
by credit card):
friMw
~It?'O'IWIli:J
~) ; 512-469-9107
512-469-9107
$36 of your annual dues
drUeiii ($19
Siludan'l. Member)
MEm!rer) is for a one-year
TAX NOTICE $36
($19 if a Student
subscription
TCDLA are
deductible as
$ubscroption to the Voice
\t!ice for the
rile Defense. Dues
Dure$ to TCDUI.
iU(! not
not dr!ductible
a charitable
as an
ordinary business
expense.
chalritable contribution
cootribullion but
but may be deducted
di:docred a~
aln ordinal['(
OOIOnl5ll rezpenta.
The
The non-deductible
non-deductibre portion
portion of regular
regulillir and
and initial
inrual membership
memlbenii1lip dues
d~1e!!i is
is $39
$39 in
in
accordance
sec 6033.
alCCOrdaOO2 with IRC
IPC soc

jn TCDLA
TCuL I Today!
Join

