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ing investigation, mitigation, and forensics specialists.
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 November 2009
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Lawyers Association
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Stanley Schneider

Justice Denied

A

s I’ve traveled across this state, what I hear most often being talked about by defense
lawyers are troubling accounts of judges who refused to follow the law or who have
been abusive. Often, I think to myself, “What did the lawyer do?” Or I ask, “Were there TV
cameras in the courtroom?”
So the question that I want talk about is “How do you deal with a judge who appears not
to respect the law, the defendant, or the lawyer defending the accused?”A Houston lawyer,
Kelly Case, recently wrote after receiving an adverse jury verdict:
I can always remember wanting to be a lawyer. I read everything I could about the
great Racehorse Haynes, Percy Foreman, and the other legends of our profession. I
always thought it was better to fight for the little guy, the oppressed, and those that
could not or would not speak out for themselves. I have tried to do that at every turn.
I always carried the image of a wise judge who would rule according to the law and
not worry about whether or not the government lost because she/he was following
the law. Going to law school I read about the great justices, Oliver Wendell Holmes,
Thurgood Marshall, and those who seemed to have the same ideals and ruled according
to the law, not what was popular. . . . Unfortunately, it seems that these types of judges
are becoming few and far between.
It seems that the norm is for judges to turn a blind eye to the Constitution, and
give a wink and a nudge to illegal police activity . . . Why is it that we allow these
judges to carry on like this? Why is the perception that it is a good thing to violate the
constitution and allow illegal police activity as long as the criminal is caught? Does
the end justify the means?
It’s not about losing. I expect to lose and do everything I can to counter that
when I go into trial. We are the underdog, and I realize enough to know that it is not
popular for us to win. But when you have a police officer admit to a crime, I would
have hoped that the judge and jury would be as outraged as I was to learn that our
constitutional rights do not exist in the police state in which we are currently living.
I can’t help but wonder how Mr. Haynes, Foreman, and other greats dealt with this
sort of thing in their heyday. Was it as blatant? I hate losing—it sucks.

President’s
Message

Gary Trichter read Kelly’s comments and remarked:
All the great lawyers had the same problems we face today. What made them great was
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the simple fact that they did their job in spite of those
hurdles and would not accept failure as an option!
More and more, the criminal defense lawyer is faced with
the quandry that one day a career prosecutor is making a pun
ishment recommendation and the next day that person is a
judge deciding a sentence based on a presentence report. As
the prosecutor, that lawyer listened and viewed the facts as the
State’s advocate. But the career prosecutor-turned-judge has no
defense experience, training, or educational balance to view the
other side of the justice equation. The career prosecutor’s—now
judge’s—limited view of justice often does not include com
passion for the defendant or the defendant’s family. These are
difficult concepts to apply without experience.
For example, a 56-year-old man with no criminal record
was charged with capital murder arising from a child’s death.
He was held without bond and a bond hearing was requested.
The hearing was set a month after the arrest, even though our
constitution guarantees a reasonable bond in a capital case unless
the state can show by proof evident that the accused will receive
a death sentence. Interesting to note that there were no valid
reasons for no bond, and eventually the prosecutor agreed to a
reasonable bond that was approved by the judge. Regrettably,
that judge did not know or did not care about the living hell that
the defendant experienced from being incarcerated. Regrettably,
that judge did not know or chose to ignore her constitutional
duty. One year after bond was set, that same judge questioned
the jury’s not-guilty verdict.
A fair judge’s view of the law should be consistent and bal
anced. We should not hear a judge ask the prosecutor, “What
does the appellate division say?” The judge should read the law
and neutrally apply it. Prosecutors should be chastised for ar
guing to a judge, “Don’t worry about the error because it will be
harmless on appeal.” The reality is that these scenarios happen
all too often.
When I started practicing law in 1974, judges like Perry
Pickett, Dan Walton, I. D. McMasters, and Pete Moore appeared
fair and politically independent. Their professional experiences
were the same as most judges today. In reality, their views of
society were different. The judges of the past were more in
terested in doing what was right in their minds than in doing
what was politically correct. Many understood what it meant
for a pipeline worker to get drunk and get in a barroom fight.
They understood that some people, proverbially, needed killing
and that not everyone needed to go to the pen, or needed a
GPS monitoring system as a bond condition. And that addicts
during rehab will relapse.
I was privileged to be friends with Court of Criminal Ap
peals judges Marvin Teague, Sam Houston Clinton, and Rusty

Duncan. They loved the law and justice. Marvin lived and
breathed the law. The prostitution of the law by a judge infu
riated him.
Today, the challenges we face are profound. As criminal
defense lawyers, we must enter a courtroom not only armed
with the law but also knowing we have the responsibility of
telling our client’s real story so that justice can be done. Criminal
defense lawyers make a difference to our justice system because
we stand between the government and injustice. We protect the
innocent because we protect the guilty from injustice. We make
a difference every day by reminding judges, prosecutors, and
the media that our clients and their stories are real.
I remember that my clients, Joseph Cannon and Gerald Lee
Mitchell, were executed in spite of the fact that they were 17
when they committed their offenses. Their judges rejected the
constitutional challenges to their executions because of their
young age. But another client, Michael Lopez, is alive because
our law changed as a result of defense lawyers continuing to
argue across the country that what happened to Cannon and
Mitchell and others like them was wrong.
As a CLE-oriented organization, we have added a new di
mension to the justice system by beginning to train judges. The
Court of Criminal Appeals has given us a grant to provide judi
cial training at our Forensics Seminar in October and at Rusty
Duncan in June. At the Forensics Seminar, we have created a
breakout session so judges can meet with medical expert Alex
Stalcup to learn about the effect of addiction and with scientist
Fred Whitehurst to learn that merely wearing a lab coat does not
make a person an expert. The Rusty Duncan seminar is becoming
an annual event for some judges, with 54 attending last June.
Judges from all across the state are enjoying the experience of
listening and learning from us. Hopefully, the judges will become
more like the great radio commentator, Paul Harvey, who used
to say, “Now for the rest of the story.”
As defense lawyers, we need to always remember that we
have made a difference and that we will continue to make a dif
ference. More importantly, justice will not exist without us.

Make room for the
new publications!
Texas Criminal
Codebook,Appellate
Manual, Search
&Seizure. Go to
www.tcdla.com for
more information.
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Joseph A. Martinez

A Milestone

T

Executive
D j.r £:- .c-lJJ i' I;;
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hanks to Judge Herb Evans and David Wahlberg, course directors for “Best of the Best II:
Criminal Trial” seminar in Austin. The event was co-sponsored with the Austin Criminal
Defense Lawyers Association and the Austin Bar Association’s Criminal Law and Procedure
Section. We had over 100 attendees.
Special thanks to Danny Easterling and Grant Scheiner, course directors for the “7th
Annual Top Gun DWI: A Blood Test Trial from Start to Finish” seminar held in Houston. We
had an outstanding lineup of speakers and approximately 230 attendees. We are exploring
taking the 8th Annual Top Gun DWI on a Caribbean cruise during the first week of August
2010. More information to follow.
Thanks to Bud Ritenour, President of San Antonio Criminal Defense Lawyers Association
(SACDLA), and Jeff Mulliner, course director for the “Advanced Pre-Trial/Trial Tactics in
Criminal Cases.” TCDLA thanks SACDLA for allowing CDLP to co-sponsor this seminar.
In attendance were more than 100 lawyers.
Thanks to Walter Reaves and Kerri Anderson-Donica, course directors for the “Central
Texas Boot Camp” held in Waco. Thanks to their hard work and dedication we had 88 at
tendees.
Thanks to all our members who have helped promote the association. Because of your
efforts, we have reached our 3,000th member. She is Ms. Delia G. De La Garza, who practices
in Houston. Congratulations to Ms. De La Garza.
Thanks to TCDLA members across the state this was a very successful fiscal year. The
following are some of TCDLA and Criminal Defense Lawyers Project’s (CDLP) accom
plishments:

-

Seminars held (36)
TCDLA
12
CDLP
24
Number of lawyers trained (5,102)
TCDLA
2,347
CDLP
2,755
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Number of course directors (71)
TCDLA
19
CDLP
52

Publication revenue
TCDLA
$73,269
TCDLEI
$5,791

Number of speakers (452)
TCDLA
141
CDLP
311

Membership
Total Members
New Members
Renewing members
Members not renewing

Total CLE hours
TCDLA Seminar
		
CDLP Seminar
		
Capital CLE Hours
		

182.25 cle
15.0 ethics
297.5 cle
27.0 ethics
40.25 cle
2.0 ethics

3,000
382
1,891
613

Please let us know how TCDLA can serve you.
Good verdicts to each of you.

Become a Fellow or
Super Fellow
Texas Criminal Defense Lawyers
Educational Institute

Endowment Program
TCDLEI has created an endowment program
to ensure continuing legal education for
tomorrow’s criminal defense lawyer.
g Your money will be deposited into a
special endowment fund.
g Your contribution will be used to build a
fund for future Texas lawyers.
What you can do? Contribute $1,500 and
become a Fellow. Contribute $3,000 and
become a Super Fellow (form available on our
website).
Help support TCDLEI in its efforts to make funds
available for future criminal
defense lawyers in Texas.
For more information, contact Joseph Martinez at
512-646-2726.
Make YOUR
contribution TODAY!

The very man who has argued you down will
sometimes be found, years later, to have been
influenced by what you said.
—C. S. Lewis

Give us your

Word!

Your experiences in criminal law can contribute to the
continuing education of our membership. Write now for
the Voice for the Defense.
If you would like to submit an article, please send it to
Cynthia Hampton at champton@tcdla.com or
Craig Hattersley at chattersley@tcdla.com
Prior to publication, articles are reviewed and
approved by Greg Westfall, editor, and Jani Maselli,
feature articles editor.
Questions? Call 512-646-2733

October 2009

VOICE FOR THE DEFENSE 11

Greg Westfall

Stupid Pet Tricks

This is not the column I had intended to write.

.!:: . r:J Jlu/;
Editor’s
,[UlJJllJ"::1JI
Comment
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I had just finished reading a report by the Innocence Project of Texas (http://ipoftexas
.org/current-projects/dog-scent-lineup-cases/)(hereafter Innocence Project Report) and
all the materials I could find on Fort Bend County Sheriff ’s Deputy Keith Pikett and his
bloodhounds. What I intended to do was to write a scathing indictment of the 14th Court
of Appeals for allowing his testimony in the first place in Winston v. State, 78 S.W.3d 522
(Tex. App.—Houston [14th Dist.] 2002, pet ref ’d), but I can’t do that. I’ll tell you why, but
first let’s look a little bit at Deputy Pikett and his current situation.
For some years now, Keith Pikett and his bloodhounds Quincy, James Bond, Clue, and
others have been testifying around the state to a procedure he conducts called a “scent lineup.”
Pikett gets some scent from a person’s clothing, a crime scene, or even, as he has testified, a
fingerprint, and has his dogs sniff it. Then he gets a scent from a known suspect and puts
that scent in one of several cans with gauze pads of other people’s scents. The dogs then alert
to the can containing the same scent. He has been wildly successful with this technique, and
many people are in prison as a result of his testimony. In several of the cases I have read, the
defense did not even object. I can kind of see why. At some level it just makes sense that a dog
could do this, given our almost universally shared belief that dogs—especially bloodhounds
—have seemingly mystical smelling abilities.
Of course, some of his claims, such as his dogs successfully trailing a car for 38 miles
(http://www.fortbendnow.com/2008/08/14/32854), seem kind of outlandish, but if stated
earnestly enough, I can see how it could be believed. Hell, it might even be true.
Problem is, Pikett appears to have lied to several courts and juries. According to the In
nocence Project report, Pikett graduated from the University of South Alabama with a bach
elor’s degree in chemistry and then later obtained a master’s degree in “Sports Science” from
the United States Sports Academy, which is also in Alabama. Innocence Project Report at 6.
However, according to that same report, he has testified in court that he received a bachelor
of science in chemistry from Syracuse University and a master’s degree in chemistry from the
University of Houston. On another occasion he testified that he received a master’s degree in
chemistry from the University of South Alabama. Innocence Project Report at 7–8.
In doing case research myself, I found one case where Pikett testified that he “earned a
bachelor’s degree in chemistry and a master’s degree in education, with an [sic] P assistance in
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chemistry.” Robinson v. State, 09-06-051 CR, 2006 WL 3438076
at *4 (Tex. App.—Beaumont, Nov. 29, 2006)(nfp)(editor’s note:
I don’t have the slightest idea what a (or “an”) “P assistance
in chemistry” is). In Trejos v. State, 243 S.W.3d 30, 50 (Tex.
App.—Houston [1st Dist.] 2007, pet. ref ’d), Pikett testified to
“a bachelor of science degree and a master of science degree in
chemistry, both from the University of Southern Alabama.” By
the way, it appears the United States Sports Academy is in no
way affiliated with the University of Southern Alabama or any
other institution. See http://www.ussa.edu/.
Clearly something is rotten in Denmark. Please take the
time to read the Innocence Project report on Pikett and scent
lineups. Once you have read it, you will wonder how this ever
got in front of a jury to begin with.
Which leads me back to the original intent of my col
umn.
I figured, after reading the report, that the court of appeals
had just written an intellectually dishonest permission slip to
put this kind of junk in front of a jury so that the conviction in
that case could be affirmed. Then I re-read Winston, which I had
not read in about a year. The fact is it’s a pretty well-reasoned
opinion that pretty much follows the dictates of the Court of
Criminal Appeals in Nenno v. State, 970 S.W.2d 549 (Tex. Crim.
App. 1998). Nenno itself is an abomination to the extent that it
was originally designed to allow admission of the über-voodoo
of the criminal justice system—future dangerousness testimony
in a death penalty case. But the rule announced in Nenno is a
necessary evil, for we know there is legitimate expertise not
derived through the scientific method. Nenno relaxes the rule
of Kelly v. State, 824 S.W.2d 568 (Tex. Crim. App. 1992). The
problem is that when the rules get relaxed, mistakes happen,
and Keith Pikett appears to have been one of them.
All the expert cases now refer to the court as “the gatekeeper”
when it comes to the admissibility of expert testimony. What
does this mean? All it means is that the judge makes the deci
sion. It is up to the parties to make that decision as informed as
possible in hopes that when it is made, it can be correct (or at
least be criticized on appeal). That is apparently what failed to
happen in Winston, and it failed to happen in the trial court.
The simple fact is that the state offers the vast majority of
expert testimony, and I must say that Pikett’s dog thing is not
the craziest stuff I’ve seen in a Texas courtroom. Not even close.
Sadly, that means in the clear majority of cases, it is going to be
our job as defense lawyers to educate the judge and challenge
junk science. With Pikett, did the state suddenly start to feel
queasy about his claims and stop using him? Nope. In this case it
took a couple of enterprising civil and criminal defense lawyers
who did some research, and now it appears that Keith Pikett and
his magical mystery dog show will soon be off the air.

Getting prepared to do battle with an expert can be difficult
and draining. It takes a lot of time and resources. A good place
to start is to contact Philip Wischkaemper with TCDLA and tell
him the names of the experts you are facing and the areas of
expertise. Oftentimes he can get info for you on the experts or
the name of an expert you can get appointed to help you. Always
get the names of the state’s experts. Always get experts appointed
if necessary. Never let stuff like this in without objection.
We are having to face more and more experts in criminal
trials, and facing experts is tough. But it is not as tough as getting
some innocent person out of the penitentiary on a writ.
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F. R. Buck Files Jr.

A Defendant-Appellant Prevails on a Sex Offender Registration Issue

F

or the second month in a row, a United States Court of Appeals has handed down an
opinion interpreting the Sex Offender Registration and Notification Act (SORNA), 42
U.S.C. §16913. Last month, it was a panel of the United States Court of Appeals for the
Fifth Circuit affirming the conviction of a defendant for failing to register as a sex offender,
United States v. Whaley, ___ F.3d ___, 2009 WL 2153651 (5th Cir. 2009). This month, it was
a panel of the United States Court of Appeals for the Ninth Circuit holding—in a case of
first impression—that the retroactive application of SORNA’s juvenile registration provision
violated the Ex Post Facto Clause of the United States Constitution. United States v. Juvenile
Male, ___ F.3d ___ 2009 WL 2883017 (9th Cir. 2009).
The panel in Juvenile Male consisted of Circuit Judges Reinhardt, Tashima, and McKeown,
with the opinion authored by Judge Reinhardt. The WestLaw version of the case is 17 pages
in length and is a “must read” for anyone representing individuals in sex offense cases—adult
or juvenile. Throughout the opinion, the defendant-appellant is referred to as S.E. Juvenile
Male originated in the court of United States District Judge Sam E. Haddon of the District
of Montana.
Judge Reinhardt’s opinion reads, in part, as follows:

Federal
j-" die .r" J
C[; .r JJ C: .r
Corner
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[The Facts]
At the age of thirteen, defendant-appellant S.E. engaged in non-consensual sexual acts
with a ten-year-old child of the same sex. The sexual activity continued until S.E. was
fifteen years old and the younger child was twelve. S.E. pled “true” to the commission
of acts that, had they been committed by an adult, would constitute aggravated sexual
abuse under 18 U.S.C. §1153 and §2241(c), because the younger child was, during
the period of the charges, under twelve. As a result, S.E. was adjudicated delinquent
under 18 U.S.C. §5031, et seq.
In 2005, a year before SORNA was adopted, the district court sentenced S.E. to
two years of detention at a juvenile facility followed by supervised release until his
twenty-first birthday. He was not at this point, of course, ordered to register as a sex
offender. S.E. completed his two-year confinement and moved to a prerelease center
where, pursuant to the terms of his sentence, he was to reside for six months. When
S.E. failed to engage in a required job search, center officials deemed him a program
failure and requested his removal. In 2007, a year after the enactment of SORNA, the
district court revoked S.E.’s supervised release due to his failure to reside at the center

as required by his conditions of supervision, and ordered
an additional six months of confinement and continued
supervision until S.E.’s twenty-first birthday. The judge
also imposed a “special condition” mandating that S.E.
register as a sex offender. S.E. objected to the imposition
of the registration requirement and timely filed a notice
of appeal.

[Society’s Attitude towards Juvenile Offenders]
As a society, we generally refuse to punish our nation’s
youth as harshly as we do our fellow adults, or to hold
them to the same level of culpability as people who are
older, wiser, and more mature. The avowed priority of
our juvenile justice system (in theory if not always in
practice) has, historically, been rehabilitation rather
than retribution. Juvenile proceedings by and large
take place away from the public eye, and delinquency
adjudications do not become part of a young person’s
permanent criminal record. Rather, young offenders,
except those whose conduct a court deems deserving of
treatment as adults, are classified as juvenile delinquents
and placed in juvenile detention centers. Historically, an
essential aspect of the juvenile justice system has been
to maintain the privacy of the young offender and, con
trary to our criminal law system, to shield him from the
“dissemination of truthful information” and “[t]ranspar
ency” that characterizes the punitive system in which we
try adults. Compare 18 U.S.C. §5038(e) (“[N]either the
name nor picture of any juvenile shall be made public
in connection with a juvenile delinquency proceeding.”)
with Smith v. Doe, 538 U.S. 84, 99, 123 S.Ct. 1140, 155
L.Ed.2d 164 (2003) (“[O]ur criminal law tradition insists
on public indictment, public trial, and public imposition
of sentence.”).

Act (“SORNA”). SORNA was enacted “[i]n order to pro
tect the public from sex offenders and offenders against
children, and in response to the vicious attacks by violent
predat ors” against seventeen named victims of sex crimes.
42 U.S.C. §16901. SORNA “establishes a comprehensive
national system for the registration of [sex] offenders,”
id., and requires anyone convicted of specified crimes,
including aggravated sexual abuse, to register with the
national sex offender registry. 42 U.S.C. §16911(4)(A)(i).
SORNA defines convictions to include juvenile delinquency
adjudications of aggravated sexual abuse if the offender is
fourteen years of age or older at the time of the offense. 42
U.S.C. §16911(8).
Congress delegated to the Attorney General the decision
whether SORNA should apply retroactively to sex offenders
who were convicted before the statute’s effective date. 42
U.S.C. §16913(d). Congress gave the Attorney General no
instruction regarding whether SORNA should apply ret
roactively or not, and certainly gave no indication to the
Attorney General that if applied retroactively to adults,
it should be so applied to juveniles as well. Exercising the
delegated authority, the Attorney General promulgated
a regulation that renders SORNA applicable to “all sex
offenders, including sex offenders convicted of the offense
for which registration is required prior to the enactment
of that Act.” 28 C.F.R. §72.3 (2007). The regulation went
into effect immediately as an interim rule, without pro
viding for a notice and comment period in advance of
SORNA’s retroactive application. Office of the Attorney
General, Applicability of the Sex Offender Registration and
Notification Act, 72 Fed.Reg. 8894-01, 8896-97 (Feb. 28,
2007). The regulation contains no exception for persons
adjudged juvenile delinquents, and it does not appear
that the Attorney General considered any such exception.
Indeed, there is no indication that the Attorney General,
in determining the scope of SORNA’s retroactivity, gave
any consideration at all to the special circumstances of
juveniles who had been adjudicated delinquent under a
different—and largely confidential—judicial system, or
to the societal costs versus benefits of applying SORNA’s
juvenile registration requirement retroactively [Emphasis
added].

[The Sex Offender Notification and
Registration Act (SORNA)]
On July 27, 2006, Congress enacted the Adam Walsh Child
Protection and Safety Act, 42 U.S.C. §16901 et seq., which
includes the Sex Offender Registration and Notification

[The Implications of SORNA]
The retroactive application of SORNA’s juvenile regis
tration provision affects people of all ages—not only
juveniles. As we are still close in time to SORNA’s passage,
some, like S.E., were adjudicated delinquent relatively

[The Positions of the Parties]
The government argues that the special condition is valid
because S.E. is required to register by SORNA. S.E. re
sponds that the Ex Post Facto Clause of the United States
Constitution bars the retroactive application of the reg
istration provision of SORNA to persons who prior to
its passage were designated as juvenile offenders.

October 2009

VOICE FOR THE DEFENSE 15

recently and are still minors or young adults. The vast
majority of persons affected, however, were adjudicated
delinquent years or even decades before SORNA’s enact
ment and quite obviously are no longer juveniles. Indeed,
the brunt of SORNA’s retroactive application to juve
nile offenders is felt mainly by adults who committed
offenses long ago as teenagers—many of whom have
built families, homes, and careers notwithstanding their
history of juvenile delinquency, which before SORNA’s
enactment was not a matter of public record. For these
adults, sex offender registration and reporting threatens
to disrupt the stability of their lives and to ostracize them
from their communities by drawing attention to decadesold sex offenses committed as juveniles that have, until
now, remained sealed. Although from this point forward
no new individuals will be affected by the retroactivity
provision, its effects will be felt by numerous individuals
for the rest of their adult lives.
[The Issue Before the Court]
We must decide as a matter of first impression—in
our court and in any other circuit court—whether the
retroactive application of SORNA’s provision covering
individuals who were adjudicated juvenile delinquents
because of the commission of certain sex offenses before
SORNA’s passage violates the Ex Post Facto Clause of the
United States Constitution.
[The Court’s Conclusion]
In light of the pervasive and severe new and additional
disadvantages that result from the mandatory registration
of former juvenile offenders and from the requirement
that such former offenders report in person to law en
forcement authorities every 90 days for 25 years, and in
light of the confidentiality that has historically attached
to juvenile proceedings, we conclude that the retroactive
application of SORNA’s provisions to former juvenile
offenders is punitive and, therefore, unconstitutional.
[The Court’s Holding]
[W]e hold that SORNA’s juvenile registration provision
may not be applied retroactively to individuals adjudicated
delinquent under the Federal Juvenile Delinquency Act,
and we reverse the directive that S.E. must register under
the Act.

16 VOICE FOR THE DEFENSE

October 2009

The Rest of the Story
The rest of the opinion is too long, even if excerpted, to include
in this column. Judge Reinhardt did, however, discuss the fol
lowing:
• the Federal Juvenile Delinquency Act—18 U.S.C. §5031 et.
seq.;
• whether the application of SORNA’s juvenile registration
provision is punitive;
• whether the effect of SORNA’s juvenile registration appli
cation is punitive;
• whether the retroactive application of SORNA’s juvenile
registration provision “imposes an affirmative disability
or restraint”;
• whether requiring former juvenile sex offenders to register
and report to law enforcement regularly is a historical means
of punishment;
• whether SORNA promotes the traditions aims of punish
ment—in particular, the aim of retribution;
• whether SORNA’s juvenile registration provision has a nonpunitive punishment and, if it does, whether the require
ment is excessive in relation to the goal.

My Thoughts
Yes,
g I know that S.E.’s case was in a federal court and not in a
state court;
g I know that the opinions of the Ninth Circuit are not held
in high esteem by some legal scholars and by some of the
judges of the other Courts of Appeal;
g I know that it is not uncommon for the Ninth Circuit to
be reversed by the Supreme Court; and,
g I know that I cannot predict what the implications of Ju
venile Male will be for those of us who practice in the state
and federal courts within the Fifth Circuit.
But, I also know that there are a significant number of
individuals who are required, as was S.E., to register as a sex of
fender because of conduct that occurred before the enactment of
SORNA. Eventually, one of these individuals is going to wander
into a lawyer’s office and ask what, if anything, can be done to
make his registration go away. At the very least, Juvenile Male
gives us a basis for an Ex Post Facto argument.

Texas Criminal Defense Lawyers Association

Capital /Habeas
Philip Wischkaemper
& John Niland
February 25–26, 2010
Austin, Texas
www.tcdla.com
Seminars sponsored by CDLP are funded by a state grant administered by the Texas Court of Criminal Appeals.
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college to their clients’ benefit. They have recently received three “not guilties” (DWI, failure to identify/fugitive from justice, and assault/family violence) and a hung
jury (DWI). Keep up the great work, guys!

Send your letters, pictures, gripes, bonehead gaffes, or whathave-you to champton@tcdla.com or chattersley@tcdla.com.

Kudos

Jerry Buchmeyer

Richard A. Anderson at the Advanced Criminal Law
 
Seminar in Dallas this past August was presented a
Lifetime Achievement Award for Outstanding Contributions to Excellence and Professionalism by the State Bar
of Texas. Congratulations, Richard! No one deserves it
more than you.
Congratulations to Russ Hunt Sr. of Waco, who got death
 
waived in a case involving a client who was already
serving a prison sentence for murder. Russ showed how
the state had not been properly medicating the client
for a psychotic condition when the second murder occurred. Good work, Russ!
Rick Wardroup and Mark Snodgrass pled Alonzo Lewis
 
to life without parole in this Lubbock County case.
Mr. Lewis was charged with killing a retired Air Force
colonel in the gentleman’s own home. The decedent had
simply offered Mr. Lewis a drink of water when he approached his house. Additionally, Jack Stoffregen and his
crew from the West Texas Public Defender’s office got
an agreed not guilty by reason of insanity in Crane for
their client, Gilly Thurby, who was accused of a double
homicide. Good work, guys! Keep it up. The numbers
are good for 2009 so far. There have been ten death
sentences this year with only five of those being what
are considered “new” sentences. The remaining were
retrials.
Texas Criminal Trial College graduates Jeremy Deshongh
 
and DeAndre Gibbs are using the skills learned at the
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The Honorable Jerry Buchmeyer, retired
federal district judge of Dallas, died on
Monday, September 21, 2009. Appointed
to the federal bench in 1979 by President
Jimmy Carter, B
 uchmeyer was chief judge
of the Northern District of Texas from 1995
to 2001. He assumed senior status in 2003
and stepped down to inactive status in
2008. Among his other accomplishments,
Judge Buchmeyer was well-known and
admired by Texas lawyers for his humor
column, “et cetera,” published monthly in
the Texas Bar Journal.

Ron Goranson surprises
Stanley Weinberg with a
plaque on the occasion
of his 80th birthday.
Stan, a charter member
of TCDLA, has served as
editor of the Voice and
on the TCDLA Board
of Directors, as well as
becoming a fellow of
TCDLEI.
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The “Stealth” Life Sentence
Health & Safety Code
Chapter 841
Mike McMillen
Assume that you represent a 25-year-old person who has been charged with
attempted sexual assault, and that he has a prior conviction for the same
offense. For whatever reason, the D.A. offers your client five years to do. You
advise him to accept, and he does. About three years later, you receive a call
from your former (?) client. He wants to know why you did not advise him that
even after he serves his prison time, he could face another big problem getting
back to the free world, because of his two convictions. He then tells you he has
just been served a petition for something called “civil commitment.”
20 VOICE FOR THE DEFENSE
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Origin of the Texas Civil
Commitment Statute
The statute, created to impose involuntary civil commitment,
is located in Texas Health & Safety Code Chapter 841: “Civil
Commitment of Sexually Violent Predators.” In 1999, the Texas
Legislature found that “a small but extremely dangerous group
of sexually violent predators exists [in Texas] and that those
predators have a behavioral abnormality that is not amenable to
traditional mental illness treatment modalities and that makes
the predators likely to engage in repeated predatory acts of sexual
violence.” The legislature further found that existing involuntary
civil commitment provisions for mental health treatment were
inadequate to address the unique risk that sexually violent pred
ators pose to the general health and welfare.1
Though graphic, the title of the statute alone may not convey
its broad scope. For example, under certain circumstances, a con
viction for attempted burglary could be used as an index offense
to classify someone as a sexually violent predator.2

Civil Commitment of Sexually Violent
Offenders Held Constitutional
The United States Supreme Court and the Texas Supreme
Court have each addressed various constitutional challenges
to the Texas and Kansas civil commitment statutes. In Kansas
v. Hendricks, the Supreme Court examined a Kansas statute
and found it to be “of a kind” with other civil commitment
statutes (such as the Texas statute), requiring a finding of future
dangerousness. That finding was linked to the existence of a
“mental abnormality” or “personality disorder” that makes it
difficult, if not impossible, for the person to control his or her
behavior.3 The Supreme Court then found the statute’s defini
tion of “mental abnormality” satisfied substantive due process
requirements. Finding the statute to be civil instead of criminal,
the Court determined it comported with due process require
ments; accordingly, it did not violate double jeopardy prin
ciples.4
The Texas Supreme Court, agreeing with the analysis in
Hendricks, held the Texas statute to be constitutional, and not
punitive. Further, the Court held due process does not require a
Respondent in a civil commitment proceeding to be competent
to stand trial.5

Persons Subject to Civil Commitment
As a practical matter, everyone targeted for civil commitment is
serving time in prison when first considered. The Texas Depart
ment of Criminal Justice (TDCJ) notifies a multidisciplinary

team of an offender’s approaching release date.6 Within 60 days
of the notification, the team must: 1) assess whether the person
is a repeat sexually violent offender and whether the person
is likely to commit a sexually violent offense after release; 2)
give notice of the assessment to TDCJ; and 3) recommend the
assessment of the person for a behavioral abnormality, as ap
propriate.7 The statute requires an “expert” to make “a clinic al
assessment based on testing for psychopathy, a clinical inter
view, and other appropriate assessments and techniques to aid
TDCJ in its assessment.” 8 If, as a result of the assessment, TDCJ
believes the person has a behavioral abnormality, TDCJ refers
the case to the attorney representing the state.9 It is then within
the discretion of the state whether to initiate civil commitment
proceedings.

The Prima Facie Case
The statute describes a “sexually violent predator” as a person
who: 1) is a “repeat sexually violent offender” and 2) suffers
from a “behavioral abnormality” that makes the person likely
to engage in a “predatory act” of sexual violence.10 Each of the
phrases within quotation marks is a legal term of art more fully
defined in Section 841.002 of the statute. Counsel must review
the definitions to determine whether the statute’s provisions
apply to a specific person’s case, because the provisions of the
statute are wide-ranging.
The statute provides: “the attorney representing the state
. . . may file, in a Montgomery County district court, other than
a family law district court, a petition alleging the person is a
sexually violent predator and stating facts sufficient to support
the allegation.” 11 There are no alternate venue provisions in the
statute, nor any apparent reason for venue being in Montgomery
County. Either side is entitled to a trial by jury on the merits.
At the trial of a contested civil commitment proceeding,
the State (“Petitioner”) is represented by the Civil Division of
the Special Prosecution Unit. The Respondent, if indigent, is
usually represented by the State Counsel for Offenders.
During its case in chief, the state introduces the Respondent’s
pen packets into evidence to prove that he has more than one
conviction for a sexually violent offense (element number 1). The
state usually calls the Respondent. The Respondent does not have
a right to invoke the privilege against self-incrimination, unless
his answer could subject him to prosecution for an unadjudicated
offense. The remainder of the state’s evidence is usually presented
by two expert witnesses, a forensic psychiatrist and a forensic
psychologist, who have examined, tested and/or diagnosed the
Respondent.12 Usually over objection from Respondent’s coun
sel, the Court allows these experts to testify from hearsay, such
as police reports and prison records; if requested, the court
October 2009
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will give a limiting instruction. These witnesses then opine
that the Respondent suffers from a behavioral abnormality
that predisposes him to commit future acts of sexual violence
(element number two). As a rule, they base their opinions on
their clinical judgment. The state then rests.
The Respondent’s case focuses on a rebuttal of the state’s
evidence as to each element. However, as a practical matter, the
Court routinely grants the state’s motion for directed verdict
as to Element 1, based on the pen packet’s admission into evi
dence. Accordingly, the Respondent is usually relegated to crossexamination of the state’s expert witnesses in an attempt to
discredit their methodologies and conclusions. Typically, a
Respondent’s only relevant defense is by successful proof that
he does not suffer from a behavioral abnormality, the type of
evidence that requires expert witness testimony.13 In fact, Re
spondents often are forced to proceed without the benefit of
an expert witness. The Respondent’s most common defense is
presented as an argument that the state has failed to sustain its
burden of proof on the merits.
If the attorney representing the state is successful in
proving the two elements above, the judge “shall commit the
[Respondent] for outpatient treatment and supervision . . .” 14 The
term “outpatient treatment and supervision” is a misnomer—if
committed, a Respondent will be housed in a secure facility,
compelled to wear a GPS monitor, and supervised constantly
by the Council on Sex Offender Treatment (CSOT), a division
of the Texas Department of State Health Services.15

Potential Lifetime Consequences
of a Commitment Order
The order of commitment is a final judgment for the purposes
of appeal, but as an order of commitment, it operates to commit
the person indefinitely, subject to the court’s so-called “review”
every two years. However, its terms can be modified by the
Court at any time, in essence as a judgment nunc pro tunc.16 As
a practical matter, once a person is committed, he will remain
committed for life. There is no effective avenue for appeal, nor
is there any viable procedure for a committed person to file
a petition for release from civil commitment, without CSOT
approval.17 Since 1999, CSOT has not granted permission for a
Respondent to seek release.
Since 1999, all Respondents have been males. Once a Re
spondent is committed, he is placed under a number of condi
tions, one of which “requir[es] the person’s participation in and
compliance with a specific course of treatment.” 18 Even though
the statute does not specify a culpable mental state, violation
of a civil commitment requirement is a third-degree felony.19
Hence, a committed person may be charged with a new third22 VOICE FOR THE DEFENSE
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degree felony based solely on a technical violation. Prosecutors
can and do then use enhancement paragraphs to expand the
range of punishment.

“Bad Law Makes Bad Facts”
Although governed by the Texas Rules of Civil Procedure, con
fusion often results because several important aspects of civil
commitment proceedings distinguish them from ordinary civil
matters, for example:
g the State’s burden of proof is beyond a reasonable doubt,
and the jury’s verdict must be rendered by the unanimous
vote of twelve jurors; 20
g if indigent, a Respondent is entitled to appointment of
counsel; 21
g the statute places venue solely in Montgomery County,
Texas; moreover, the cases are all filed in one court within
Montgomery County; hence, the same judge presides over
every case; 22
g a Respondent is compelled to submit to examinations and
provide adverse information to the State’s experts; if he
does not, the Respondent is subject to contempt and to
Rule 215 “death-penalty” discovery sanctions—in effect,
a default judgment of civil commitment; there are no 5th
Amendment protections; 23
g the statute restricts a Respondent’s right to object to an
assigned judge under TRCP 74.053; 24
g if a rule of civil procedure or appeal conflicts with a pro
vision in the statute, the statute prevails; 25
g the trial court refuses to submit relevant definitions, in
structions or questions concerning the issue of “volitional
control” in its charge; 26
g the jury is precluded from participating in the decision
whether or not the Respondent is committed; 27
g no jurisdictional error is recognized for the state’s failure
to give a Respondent various required notice(s); 28
g although the court’s order of commitment is a “final” order,
the Court can modify it at any time—even years after the
Respondent has been committed; 29
g the right of appeal is limited and there is no meaningful
process to review or address the continuing, permanent
loss of liberty occasioned by the initial order of civil com
mitment.30

Out of the Joint But Not Out of a Jam
Even though the statute providing for civil commitment of sexual
offenders has now been in place for ten years, many attorneys

and judges are unaware of its existence. As a result, many Re
spondents encounter a harsh reality at a time they had good
reason to believe their freedom was about to be restored.
A working knowledge of the statute could enable counsel
to give a client valuable prospective advice or offer trial strategies
that may help someone avoid the severe consequences of civil
commitment.
Almost all petitions for civil commitment are served on
offenders who are near the end of their prison terms and are
about to be paroled or released. Because of the indefinite term
of civil commitment, it may last longer, and be as burdensome,
as time served in prison.
Your 25-year-old client—after doing all of his “time”—may
become a senior citizen before he is released from civil com
mitment, if ever.

Notes
1. S.B 365, Art. 4, Sec. 4.01, eff. Sept. 1, 1999.
2. Tex. Health & Safety Code Ann. Sec. 841.002(8). (Vernon Supp. 2008)
3. Kansas v. Hendricks, 521 U.S. 346, 358 (1997).
4. Hendricks at 371.
5. In Re Commitment of Fisher, 164 S.W.3d 637, 656 (Tex. 2005)
6. Sec. 841.021(c).
7. Sec. 841.022(c).
8. Sec. 841.023(a).
9. Sec. 841.023(b).
10. Tex. Health & Safety Code Ann. Sec. 841.003(a)(1), (a)(2).
11. Tex. Health & Safety Code Ann. Sec. 841.041(a).

12. The Special Prosecution Unit relies on a small number of expert witnesses,
most of whom have testified on behalf of the state in every previous case.
13. By analogy, this is comparable to a rule of law that would require a de
fendant in a criminal case to prove his innocence.
14. Tex. Health & Safety Code Ann. Sec. 841.081(a).
15. Tex. Health & Safety Code Ann. Sec. 841.007.
16. Sec. 841.082(d),(e); See Tex. R. Civ. Proc. 329b(h); see also In Re Com
mitment of Davis, __ S.W.3d __ (Tex. App. No. 09-08-00124-CV—Beaumont,
delivered June 25, 2009).
17. Though the statute allows a Respondent to file an “unauthorized” petition
for release, the title of that procedure reflects its chance for success.
18. Sec. 841.082(a)(4).
19. Sec. 841.085.
20. Sec. 841.062.
21. Sec. 841.005; Sec. 841.144.
22. Sec. 841.041.
23. Sec. 841.061(f).
24. Sec. 841.061(g).
25. Sec. 841.146(b).
26. In Re Commitment of Almaguer, 117 S.W.3d 500, 506 (Tex. App.—Beau
mont 2003).
27. Sec. 841.081(a); the trial judge prohibits counsel from making any
reference to “civil commitment” during any phase of the trial, including voir
dire examination of prospective jurors.
28. Sec. 841.1463.
29. Sec. 841.082(e).
30. The statute does not provide any guidance regarding an appellate process,
although a Respondent may appeal the original order of commitment.

Mike McMillen is a 1988 graduate of the Uni
versity of Houston Law Center. He practices
law in Montgomery County.
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Texas Courts and Crawford Issues
“Testimonial” has been defined in Texas courts as structured
questions in an investigative environment or courtroom where
the declarant reasonably believes the responses might be used
in the future. Walter v. State, 209 S.W.3d 722 (Tex. App.—Tex
arkana 2006); Gongora v. State, 214 S.W.3d 58 (Tex. App.—Ft.
Worth 2006).
In Wall v. State, 184 S.W.3d 730 (Tex. Crim. App. 2006), the
Court affirmed the lower court finding that statements made
by a homeless man in the emergency room to a deputy about
his injuries were testimonial and violated appellant’s right to
confrontation under the Sixth Amendment. In the Wall case, the
trial court had admitted the statements as excited utterances. In
Gutierrez v. State, 150 S.W.3d 827 (Tex. App.—Houston [14th
Dist.] 2004, no pet.), a co-defendant’s videotaped statement
given voluntarily to police qualified as a testimonial statement as
a matter of law. In Lee v. State, 143 S.W.3d 565 (Tex. App.—Dallas
2004, no pet.), the Court held a co-defendant’s out-of-court
statement made in response to questions of the officer during a
roadside stop after appellant had been arrested was testimonial.
Id. at 570. In Cassidy v. State, 149 S.W.3d 712 (Tex. App.—Austin
2004, pet. ref ’d.), the Court held that the interview of a witness
at the hospital by a police officer, shortly after an assault, was
not interrogation and therefore was not testimonial hearsay.
Id. at 716.
In Rodriguez v. State, 274 S.W.3d 760 (Tex. App.—San Anto
nio 2008), the court held that some of the victim’s statements
were testimonial and some were not. The officer arriving at the
scene initially questioned the victim, who told him that she had
“escaped” from inside the house and that the assailant was inside
in the master bedroom. After the officer located and detained
the suspect, the victim was questioned further and provided
more detail regarding what had happened to cause her injuries.
The court held that the second set of answers was testimonial
and thus inadmissible under Crawford. The first responses to
the officer were held to be non-testimonial since the officer was
dealing with an emergency at that time. In the end, the Court
held the improperly admitted answers to be harmless error in
light of the other evidence admitted at trial.
In Rangel v. State, 199 S.W.3d 523 (Tex. App.—Fort Worth
2006, pet. dism’d., improvident grant), the statements of a fouryear-old to investigators were held to be testimonial “regardless
of whether the four-year-old child may or may not have perceived
when she made the statements that they could be used against
the appellant as evidence in a criminal case.” In that case, the
statements were obtained not to address an ongoing emergency,
but were focused on a description of past events.
In Brooks v. State 132 S.W.3d 702 (Tex. App.—Dallas 2004),

the court reversed an aggravated robbery conviction in which a
co-defendant made a statement that was the product of custodial
interrogation after he had been arrested. The court went on
to state that the error was harmful. A similar conclusion was
reached by the Fort Worth Court of Appeals in Hale v. State,
139 S.W.3d 418 (Tex. App.—Ft. Worth 2004). However, both
these cases were easy in light of Crawford since they involved
co-defendants who produced statements that were a product
of custodial interrogation as a matter of law.
In Rubio v. State, 241 S.W.3d 1 (Tex. Crim. App. 2007),
the Court of Criminal Appeals does an extensive review of the
application of harmless error analysis when there is Crawford
error.
Practice Note: When dealing with hearsay statements in
family violence trials, always make your objections on the
grounds of hearsay and the Sixth Amendment confrontation
clause as well as the confrontation clause under Article I, Sec
tion 10, of the Texas Constitution. For the time being, it may
be that constitutional grounds are actually stronger methods to
exclude these statements than traditional hearsay objections un
der the Rules of Evidence. I would also suggest that you conduct
a hearing outside the presence of the jury to ask the police officer
who elicited the statement questions such as:
1. Did you ask questions of the complainant?
2. Did you place the complainant under oath or otherwise
tell him/her that he/she must be truthful in answering your
questions?
3. Did you cross-examine the complainant when you spoke
with him/her?
4. Did you videotape the complainant as he/she answered
questions or made statements to you? Your department
has videotape capability, does it not?
There is no doubt in my mind that law enforcement offi
cers are trained to answer these questions in a manner to limit
arguments of “testimonial interrogation.” The answers to these
questions may hurt your argument on admissibility but no doubt
can provide ammunition for closing argument (i.e., when the
complainant made whatever statement was made, he/she was not
under oath and no one was there to cross-examine him/her).
Waiver/“Forfeiture by Wrongdoing”
Under Davis-Hammon, the doctrine of forfeiture by wrongdoing
is developing in Texas courts, dealing with the issue of allegations
of a defendant coercing a complainant to be absent from the
trial and, thus, unavailable to testify. The key inquiries here will
be factual and a hearing outside the presence of the jury is no
October 2009
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doubt going to be required. The State bears the burden by a pre
ponderance of the evidence to show that the defendant did in
fact “undermine the judicial process” by “procuring or coercing
silence” of the complainant. In this circumstance, if the showing
is made, a defendant forfeits his/her confrontation claims.

Crawford Does Not Apply
Crawford does not apply to probation revocation hearings. Diaz
v. State, 172 S.W.3d 668 (Tex. App.—San Antonio, 2005). Craw
ford does not apply to suppression hearings. Vanmeter v. State,
165 S.W.3d 68 (Tex. App.—Dallas 2005).
Excited Utterances
Hearsay Exception under Rules of Evidence
Texas Rule of Evidence 803(2) is an exception to the hearsay
rule allowing statements relating to a startling event or condition
made while the declarant was under the stress of excitement
caused by the event or condition. The availability of the declarant
is irrelevant. The exception is rooted in the theory that such state
ments are involuntary and do not allow the declarant adequate
opportunity to fabricate. Reyes v. State, 48 S.W. 3d 917 (Tex.
App.—Ft. Worth 2001). Factors that courts have held should be
considered include whether the statement was made in response
to questioning and how much time elapsed between the startling
event and the statement.
The Court of Criminal Appeals dealt with this issue in Zu
liani v. State, 97 S.W.3d 589 (Tex. Crim. App. 2003). In that case,
the court held that the trial court did not abuse its discretion in
statements made by the victim to the victim’s sister where a police
officer requested that the sister take the victim into a separate
room to “find out what had happened.” This conversation took
place twenty-four hours after the alleged assault. In its holding
the Court states:
[I]t is not dispositive that the statement is an answer to a
question or that it was separated by a period of time from
the startling event; these are simply factors to consider in
determining whether the statement is admissible under
the excited utterance hearsay exception
97 S.W. 3d at 596
Perhaps the court was persuaded by additional facts,
which included that the victim had not been separated from
the defendant during the 24-hour period, the victim stated she
feared the defendant, the victim stated to the husband of the
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sister, “help me, help me, help me,” prior to their arrival on the
scene, and the victim had a scalp injury requiring stitches that
had been left untreated. The court stated, in its conclusion, “the
key is whether the declarant was still dominated by the emo
tions, excitement, fear, or pain of the event.”
In Apolinar v. State, 155 S.W.3d 184 (Tex. Crim. App. 2005),
the court held that a statement of the victim of an aggravated
robbery made to his daughter four days after he was attacked
was admissible under the excited utterance exception to the
hearsay rule. In that case, the court relied upon the fact that the
victim had been in surgery, heavily medicated, unconscious, or
incoherent up until the day he made the statement to his daugh
ter. Further, the court states that the victim appeared “mad” and
“excited” during his very first conversation with his daughter
about the attack while in the hospital. The court posed the
question, “Can there ever be a ‘suspended excitement’ or ‘sus
pended animation’ variation of the excited utterance hearsay
exception?” They answered, in their holding, this question in
the affirmative.
In Lane v. State, 111 S.W.3d 203 (Tex. App.—Eastland,
2003), the court held that the alleged victim’s statements made
to medical personnel and officers at the hospital were admissible
as excited utterances and under the medical diagnosis exception
to the hearsay rule. In that case, the alleged victim took the stand
and stated she had lied to the medical personnel and officers at
the hospital. She testified at trial that appellant had never as
saulted her and she made the statements because she was angry.
The Court of Criminal Appeals, in Lane v. State, 151 S.W.3d 188
(Tex. Crim. App. 2004), upheld this ruling due, in part, to the
fact that trial counsel did not properly preserve error.
In Glover v. State, 102 S.W.3d 754 (Tex. App.—Texarkana
2002, pet.ref ’d), the court held that the excited utterance excep
tion did not apply to a situation where a mother interrogated
her 14-year-old daughter about sneaking out and having sex
with a 26-year-old man. The court, however, did hold that
the statements were admissible under 803(24) as a “statement
against social interest” since a reasonable person in the 14-yearold’s position would not have made such statements since she
would be subjected to her mother’s disgrace unless she believed
them to be true.
In Aguilera v. State, 75 S.W.3d 60 (Tex. App.—San Antonio
2002), the court held that statements made one year after the
date of the event were not excited utterances and the trial court
abused its discretion in admitting the statements.
In Liggens v. State, 50 S.W. 3d 657 (Tex. App.—Ft. Worth
2001), store employees’ statements to police were admitted as
excited utterances even though the declarants were not specif
ically identified.

Marital Privilege

Evidence 701.” The defense attorney preserved error adequately
by objecting that the testimony was improper bolstering. The
court held, however, that the error was harmless. Arzaga v. State,
86 S.W.3d 767, 776 (Tex. App.—El Paso 2002).

Texas Rule of Evidence 504(b) states that in a criminal case, the
spouse of the accused has the privilege not to be called as a wit
ness by the State. However, the exception is in any proceeding
in which the person is charged with a crime against the person’s
spouse, a member of the household of either spouse, or any mi Medical Testimony
nor. This permits the State to force spouses to testify against their
Rule 803(4) of the Texas Rules of Evidence holds that statements
wishes in those types of situations. However, it may be argued
made for purposes of medical diagnosis or treatment that are
that in a prosecution for a violation of a protective order, the
reasonably pertinent to diagnosis or treatment are not excluded
spouse is not the “victim” of the crime. Therefore, a marriage
by the hearsay rule. In Reyes v. State, 48 S.W.3d 917 (Tex.
(even if a marriage without ceremony) might prevent
App.—Ft. Worth 2001), the court held that the
the State from calling a spouse in such a case.
Lay
statement “says husband assaulted her with
See Section 2.401 of the Texas Family Code
witnesses are also
fists,” contained in the medical records,
for the requirements to establish a com
was admissible under this exception.
prohibited from giving their
mon law marriage.
The dissent pointed out that there was no
opinion about whether or not
showing that the statement was made for
the complainant is telling
the
purpose of medical treatment and, in
Due Process to Present Defense
the truth.
fact, the patient did not want medical treat
In Alonzo v. State, 67 S.W.3d 346 (Tex. App.—
ment.
Waco 2001), the murder defendant sought to introduce
a videotape of an eyewitness who identified another as the
perpetrator. The witness was subsequently charged with Violation of Protective Orders
false report to a police officer and refused to testify. The trial “[I]t is not necessary that the underlying protective order be
court refused to allow the introduction of the statement. Due specific enough to support a judgment of contempt; it is only
process requires that the defendant be allowed to present his necessary that it be specific enough to meet the normal re
defense. As a result, the appellate court found error in denying quirements of specificity that attach to allegations of culpable
the introduction of the tape when there was no issue as to its conduct.” See Lee v. State, 799 S.W.2d 750, 752–54 (Tex.Crim.
trustworthiness and the State had ample opportunity to examine App.1990).
the witness prior to trial.

Expert Testimony
Expert witnesses are not permitted under Rule 702 of the
Rules of Evidence to give an opinion that a complainant or a
class of persons to which the complainant belongs is truthful.
See Aguilera v. State, 75 S.W.3d 60 (Tex. App.—San Antonio
2002).
Lay witnesses are also prohibited from giving their opinion
about whether or not the complainant is telling the truth. “This
type of testimony is inadmissible because it does more than
assist the trier of fact to understand the evidence or determine
a fact in issue; it impermissibly decides an issue for the jury. In
other words, it is not helpful to the jury, and consequently, is
inadmissible under Rule of Evidence 702. Although this issue
generally arises in the contest of expert witnesses, lay opinions
must also be helpful to a clear understanding of the witness’
testimony or the determination of a fact in issue under Rule of

The information in these cases and the protective or
ders both track the statutory language of the Penal Code
Section prohibiting the criminal conduct of going ‘at or
near’ the named location of Collins’ wife’s residence and
place of employment. Ordinarily, a charging instrument
is sufficient if it tracks that statutory language of the law
prohibiting the conduct alleged. See Bollman v. State, 629
S.W.2d 54, 55 (Tex.Crim.App. 1982); Ames v. State, 499
S.W.2d 110, 114 (Tex.Crim.App. 1973).
Collins v. State, 955 S.W.2d 464–467 (Tex.App.—Fort Worth
1997)
The State properly pled the essential elements, but it also
unnecessarily included the date of the order’s issuance. Once
the State pled the year of the original protective order, 1993, the
State was bound to prove a violation of a 1993 protective order.
Rohrscheib v. State, 934 S.W.2d 909, 911 (Tex.App.—Houston
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[1st Dist.] 1996). A copy of the 1995 protective order was intro
duced into evidence as State’s exhibit 1, and there was testimony
regarding the 1995 protective order. No proof was presented,
however, as to the 1993 order that was pled in the information.
Additionally, in contrast to the State’s contentions, protective
orders are not renewed or continued.
In conclusion, we hold appellant did not commit the
crime alleged by the State as a matter of law. As previously
stated, protective orders are valid for a time period not
to exceed one year [now two years]. Tex.Fam.Code Ann.
§71.13 (a). By its very nature, a protective order automat
ically expires one year [now two years] after its issuance.
As the State erroneously pled in the information, on July
26, 1995, it was legally impossible for appellant to violate
a protective order issued in 1993.
Rohrscheib v. State, 934 S.W.2d 909 (Tex. App.—Houston [1st
Dist.] 1995).
The defendant must have notice of the protective order. In
Small v. State, 809 S.W.2d 253 (Tex.App.—San Antonio 1991,
pet.ref ’d), the appellant appealed his conviction for violating
a protective order, alleging that there was no evidence that he
actually knew of the court order and that he therefore could not
violate an order he knew nothing about. Id. at 254. The court
held it was an essential element of the offense that the State
prove the appellant knowingly and intentionally violate the
court order in question beyond a reasonable doubt. The court
found that “[u]nless a defendant is somehow aware of what he
is prohibited from doing by a specific court order, he cannot be
guilty of knowingly and intentionally violating that court order.”
Id. at 256. Further, in reversing the conviction, the court in Small
noted that “aside from indicating that the appellant was served
with notice of the hearing on the protective order, there [was]
no evidence in [that] record that the appellant agreed to a pro
tective order, attended any hearing or in any way participated,
that he was ever served with a copy of the protective order, or
that he in any way received notice, formal or informal, of the
issuance or existence of the court order in question prior to”
his violating it. Id. at 256–57.
In Ramos v. State, 923 S.W.2d 196 (Tex.App.—Austin 1996),
the conviction for violating the protective order was affirmed
even though there was no proof of actual service of the protective
order on the defendant. In that particular case, the defendant
had previously pled guilty to violating the same order prior to
committing the new offense that was the basis of his appeal.
The State did not have to prove that he had actually received a
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copy of the protective order, only that he knew of the existence
of the order before he violated it.
In Harvey v. State, the Defendant was convicted in the
331st Judicial District Court, Travis County, Bob Perkins, J., of
violating a family protective order. The Court of Appeals found
the indictment alleged that defendant acted intentionally and
knowingly but not that he knew or intended to violate a pro
tective order. The Court of Appeals reversed, saying that the
indictment and subsequent jury charge omitted the element
that the Defendant knowingly and intentionally violated the
protective order. Harvey v. State, 48 S.W.3d 847 (Tex.App.—Aus
tin 2001).
The Court of Criminal Appeals reversed that holding in
Harvey v. State, 78 S.W.3d 368 (2002). The Court concluded
that the charge was sufficient when it stated “a person commits
the offense of violation of a protective order if, in violation of
a protective order issued after notice and hearing, the person
knowingly or intentionally commits family violence.” The Court
put a lot of emphasis on the fact that the defendant did not ob
ject to the charge or request a different charge. The Court held
that the defendant must know of the existence of the order but
need not know all its provisions.
Forgetful State’s Witness
In this case, we find that the trial court erred in allowing
Stern to testify in front of the jury. When Stern responded,
‘I don’t remember,’ to every substantive question asked
on voir dire, the State was put on notice that his trial
testimony would likely be the same. It is well-settled that
a party may not call a witness primarily for the purpose
of impeaching the proposed witness with evidence that
would otherwise be inadmissible.
See Barley v. State, 906 S.W.2d 27, 37 n. 11 (Tex.Crim.App. 1995),
cert. denied, 516 U.S. 1176, 116 S.Ct. 1271, 134 L.Ed.2d 217
(1996); Pruitt v. State, 770 S.W.2d 909, 910–11 (Tex.App.—Fort
Worth 1989, pet. ref ’d). “We find, therefore, that it was improper
for the State to call Stern as a witness, knowing that he would
feign a memory loss only to introduce facts into evidence by ask
ing leading questions.” See Sills v. State, 846 S.W.2d 392,396–97
(Tex.App.—Houston [14th Dist.] 1992, pet. ref ’d); Gannaway v.
State, 823 S.W.2d 675, 678 (Tex.App.—Dallas 1991, pet. ref ’d).
These excerpts are from Armstead v. State, 977 S.W.2d 791 (Tex.
App.—Fort Worth 1998).
In another similar case, Sills v. State, the State called a wit
ness named Chambers, who testified to his name and the fact

he was residing in jail on charges not related to this case. He Gannaway v. State, 823 S.W.2d 675, 678 (Tex.App.—Dallas
refused to answer any other questions. The trial court questioned 1991).
These cases are based on an old Court of Criminal Appeals
Chambers outside the jury’s presence. Chambers persisted in his
refusal to answer the prosecutor’s questions even under threat case, Wall v. State, 417 S.W.2d 59 (Tex.Crim.App. 1967), which
held that if the only evidence of guilt is objected-to hearsay im
of contempt.
He did not claim the Fifth Amendment privilege. The pros peachment of the complaining witness, who is denying a crime
ecutor informed the court that Chambers refused to testify be occurred, the evidence is insufficient. In Wall, a daughter was
cause someone had threatened Chambers that if he testified his tape-recorded saying her father raped her; she later changed her
mother would die. Chambers refused to confirm or deny this story to say she didn’t know who raped her. The tape recording
and the impeachment of her was the only evidence the father
report. The trial court recalled the jury to the court room.
The prosecutor then questioned Chambers by reading each had committed a crime. The Court reversed and rendered an
acquittal. The legal premises of Wall have been severely
sentence from the written statement. The prosecutor
questioned by subsequent decisions of the Court
prefaced the reading of each sentence by asking
[I]f the
of Crimin
 al Appeals.
Chambers “isn’t it true you told police,” “isn’t
only evidence of
it true your statement reads,” or “isn’t it true
guilt is objected-to hearsay
you further stated.” The prosecutor read
Defensive Issues
impeachment of the
aloud all of Chambers’ statement. The
Who Is the Aggressor
complaining witness, who
witness refused to agree or disagree with
Many issues in family violence cases are
any of the statements. Chambers’ answers
is denying a crime occurred,
the same as those in any other assault or
were consistently, “I refuse to answer.” On
the evidence is
murder case. The violent character of the
cross-examination, Chambers was asked if
insufficient.
victim is admissible under 404(a)(2) of the
he thought the shooting was accidental or on
Rules of Evidence to establish that the victim was
purpose. The State objected on grounds of specula
tion. The court asked Chambers if he was planning to answer the the first aggressor. Extraneous acts of the victim for violence may
question. Chambers responded that he did not believe appellant also go to show the state of mind of the defendant, Rule 404 (b).
did it on purpose. There were no further objections by the State Mozon v. State, 991 S.W.2d 841 (Tex.Crim.App. 1999).
In a murder case, the Court of Criminal Appeals held that
nor did the State attempt to impeach Chambers because of this
answer. The State did not ask Chambers any further questions when the defendant raises self-defense, he may introduce evi
after defense counsel completed his cross-examination. Sills dence of the deceased’s violent character. Rule 404(a)(2). “The
v. State, 846 S.W.2d 392, 395–396 (Tex.App.—Houston [14th defendant may offer opinion or reputation testimony to prove
the deceased acted in conformity with his violent nature, 404(a)
Dist.] 1992), pet. ref ’d.
Sills was convicted of murder. The Court of Appeals reversed (2) and 405(a). Specific, violent acts of misconduct may be
the case, holding that the witness’ prior statement to police was admitted to show the reasonableness of the defendant’s fear of
not admissible to impeach the witness after the witness refused danger or to show the deceased was the first aggressor.” These
to testify at trial; that the witness was not subject to hatred, do not have to be violent acts against the defendant in order
ridicule, or disgrace at time of making the prior statement to to be admissible. The Court of Criminal Appeals reversed the
police so that the statement was not admissible as a statement lower court’s holding that this evidence was only “character
against interest; and that the admission of witness’ prior state conformity” evidence and therefore inadmissible. Torres v. State,
ment to police to impeach the witness constituted reversible 71 S.W.3d 758 (Tex.Crim.App. 2002).
In Lopez v. State, 18 S.W.3d 220 (Tex.Crim.App. 2000), the
error. Sills, supra.
In Gannaway v. State, the trial court allowed the State to trial court refused to admit testimony that the victim in this sex
introduce Rice’s statement implicating appellant in the mur ual assault case had falsely accused his mother of physically abus
der although Rice did not say the statement was wholly true, ing him. The intermediate appellate court reversed and the case
did not fully testify, and was not fully cross-examined about reached the Court of Criminal Appeals. A divided court held that
the statement. “We hold this too was error.” Admitting Rice’s the evidence could not come in under Rule 608(b). Judge Keller,
statement was a “back-door” way for the State to get facts into in a concurring opinion, held that the confrontation clause al
evidence which Rice refused to testify about at trial. “We cannot lows the evidence of prior false allegations. “I think that it is in
find beyond a reasonable doubt that appellant was not harmed.” sex cases that juries will most often be asked to reach a verdict
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solely on the basis of the uncorroborated testimony of a victim,
and therefore I think that it is in sex cases that the balancing
approach will most often render such evidence admissible.” The
court specifically held that the Confrontation Clause—and due
process clause requiring fundamental fairness in a trial—will
prevail if there is a conflict between the Constitution and the
Rules of Evidence.
Criminal Record of the “Victim”
In Arroyo v. State, 117 S.W.3d 796 (Tex. Crim. App. 2003), the
Court reviewed a misdemeanor conviction for assault. In that
case, the victim did not testify. The defendant wished to impeach
her credibility with certified copies of judgments of convictions
in several criminal cases. The Court notes in a footnote that Rule
806 and 609 of the Rules of Evidence would allow the intro
duction of this evidence. However, the state successfully argued
that the defendant could not show that this was the same person
alleged as the victim, and the trial court refused to allow the
introduction of the evidence. The Court of Criminal Appeals
reversed this holding. The State had previously provided the de
fendant with the victim’s rap sheet pursuant to the defendant’s
Brady motion. The State was now stopped from asserting that
the exhibits were inadmissible on the ground of identity. The
case was remanded to the court of appeals to see if there was
any other legal theory to exclude the documents.
Bias of the Witness
The defendant is entitled to attack the motive that a witness
may have for testifying. “The exposure of a witness’s motivation
in testifying is a proper and important function of the right of
cross-examination.” Specific acts may be admissible in spite of
the Rule of Evidence if they are necessary to show the bias or mo
tive for the witness to testify untruthfully. Thomas v. State, 897
S.W.2d 539 (Tex.App.—Ft. Worth 1995). In Thomas the defen
dant, charged with sexual assault, wanted to bolster his consent
defense by showing that the victim’s boyfriend was violent and
jealous and that she would lie to avoid him finding out that she
had consented to sex with the defendant. The Court of Appeals
reversed the trial court decision to exclude this evidence.
Evidence of the Defendant’s Good Character
The defendant has the right to introduce evidence of his good
character at the guilt/innocence stage of the trial. Failure to allow
such evidence has been held to be reversible error. Green v. State,
700 S.W.2d 760 (Tex.App.—Houston [14th Dist.] 1985)
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Practice Tips
Motions to File
The motion to quash is an important tool in most assault cases.
The State is entitled to allege that the acts occurred “recklessly.”
Assault is a result-oriented crime. Therefore, “recklessly” should
be defined in the jury charge as:
A person acts recklessly or is reckless with respect to the
result of his conduct when he is aware of but consciously
disregards a substantial and unjustifiable risk that the
result will occur. The risk must be of such a nature and
degree that its disregard constitutes a gross deviation
from the standard of care that an ordinary person would
exercise under all the circumstances as viewed from the
actor’s standpoint.
Tex. Penal Code 6.03(c). Article 21.15 of the Code of Criminal
Procedure requires that if recklessness is alleged, in order for the
information or indictment to be sufficient, it must allege, with
reasonable certainty, the act or acts relied upon to constitute the
recklessness, and in no event shall it be sufficient to allege merely
that the accused, in committing the offense, acted recklessly.
The motion for discovery is important in order to determine
if there is a 911 tape-recorded call, who the witnesses will be,
and whether there are any photographs of any injuries available.
Also, it includes the statutory right to be told of any statement
made by the defendant. Tex. Code Crim. Proc. Art. 39.14.
The motion to suppress the warrantless arrest is very im
portant. Most arrests will fall under Article 14.03, which allows
an arrest without a warrant. However, the burden is always upon
the State to prove an exception to the warrant requirement.
This might give the defendant a pretrial hearing on the legality
of the arrest. Included in this motion is the request to suppress
all statements made by the defendant. This gives the attorney
the opportunity to litigate whether the statements meet Tex.
Code Crim. Proc. Art. 38.22 and whether the statements will
be admissible at trial.
The request for notice under 404(b) and 609 of the Rules
of Evidence and Tex. Code Crim. Proc. Art. 39.14 (b) of expert
witnesses and Tex. Code Crim. Proc. Art. 37.07 are extremely
important in family violence cases. Extraneous offenses need
to be learned about in advance of trial. Prior convictions of the
State’s witnesses must be disclosed if requested. Many of the
State’s counselors want to testify as “experts” concerning the
battered-person syndrome. This information must be disclosed
or it is not admissible.

Ethical Dilemmas

What Is a Valid Subpoena?

Conflict of Interest

Article 24.04 of the Code of Criminal Procedure sets out how
a subpoena may be served. It now includes:

Can the lawyer give advice to both the husband and wife (or
both parties)?
Rule 1.06 of the Disciplinary Rules states: A lawyer shall
not represent opposing parties to the same litigation. The
lawyer may represent both parties with full disclosure
and consent and the lawyer believes the clients will not
be materially affected.
Rule 4.03 Dealing with unrepresented persons.
When the lawyer knows that the unrepresented person
misunderstands the lawyer’s role, the lawyer shall make
the effort to correct the misunderstanding.

1. Reading the subpoena in the hearing of the witness;
2. Delivering a copy of the subpoena to the witness;
3. Electronically transmitting a copy of the subpoena, receipt
requested, to the last known electronic address of the wit
ness; or
4. Mailing a copy of the subpoena by certified mail, return
receipt requested, to the last known address of the witness
(unless the subpoena is mailed within seven days of the
proceeding or the applicant for the subpoena requests in
writing that he/she not be served by mail).

Fear of False Testimony

Conclusion

What does the lawyer do if he fears the victim is going to lie to
help her husband avoid conviction?

Family Violence Assault cases come with a lot of baggage. If
you are not willing or able to handle all aspects of the situation
brought about in the context of a family violence allegation,
work closely with a family law attorney to maximize the impact
concurrent proceedings can have on the outcome of the criminal
case. Be careful when representing someone in this context
because attorneys can become the focal point of pre-existing
anger. There are complex psychological dynamics at work in
these cases that sometimes are not easily controlled or easily
recognized.

Rule 3.03 states the lawyer shall not offer or use evidence
that is false. Rule 3.04 states the lawyer shall not obstruct
evidence or assist another in doing so or acquiesce in
the offer of payment to a witness or assist a witness to
testify falsely.
Rule 1.15 Terminating Representation. The lawyer must
terminate his representation if (1) the client persists in
action the lawyer believes may be criminal or fraudulent,
(2) or client uses the lawyer’s service to perpetrate a
crime.
Avoiding a Subpoena
Can the lawyer discuss whether the State’s witness should
appear in court?
There is a federal crime of obstruction of justice and the
state crime of tampering with a witness, Tex. Penal Code 36.05.
A person commits an offense if he coerces a witness or prospec
tive witness in an official proceeding:
1. to testify falsely;
2. to withhold any testimony . . .
3. to elude legal process summoning him to testify or supply
evidence;
4. to absent himself from an official proceeding to which he
has been legally summoned; or
5. to abstain from, discontinue, or delay the prosecution of
another.

Sam is a 1988 graduate of the University
of Texas School of Law. He practices
primarily criminal and family law in
courts throughout Texas. Currently
serving on the TCDLA Board of
Directors, Sam was voted by his peers to be
included in The Best Lawyers in America
(2010) and holds the highest rating possible by MartindaleHubbell. In 2005, the Texas Governor appointed Sam to the
Texas Forensic Science Commission, where he served with
distinction as its Presiding Officer. Sam is a frequent instructor
at continuing education events for trial lawyers and currently
serves on the State Bar of Texas Grievance Committee for
District 9.
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Remembering

Judge Mace Thurman
(1918–2009)

“

In 1972, when any amount of marijuana went from up to life in prison to the sentencing structure we have now,
a very cute coed from San Antonio came blowing up I-35 through San Marcos at about 100 mph. A SMPD gave
chase, but soon burned up his engine. Another SMPD gave chase with the same result. Then a third burned up. (I
think that may have been all the SMPD’s cars at the time.) Someone radioed ahead and asked APD to make the
stop. The coed was stopped around Riverside and IH-35 and held there until SMPD showed up. Probably because
it took them a while to find an operable car, they didn’t show up at the scene until maybe an hour after the stop.
Of course, they found a couple of joints and filed felony POM charges. At the suppression hearing we argued
unreasonable detention. To our utter amazement, Thurman granted the Motion to Suppress (perhaps the first and
only time?).

32 VOICE FOR THE DEFENSE

October 2009

Not long thereafter, a couple of guys from New Jersey with vowels at the end of their names were stopped
on I-35 with a U-Haul full of marijuana.
For reasons I can no longer remember, they were detained on the side of the road for a very long time (no sniff
dogs then—perhaps they were seeking a warrant?). Anyway, at the suppression hearing we made the same
unreasonable detention argument. Motion to Suppress denied.
In the hallway behind the courtroom, this still-naïve baby lawyer said, “But judge, don’t you remember
the cute coed’s case from just a few months back?”
Thurman’s response, and I quote, “Can’t you just see the Headlines: Thurman Turns Dopers Loose!”

”

Thus marked the end of my age of innocence.

Ken Houp

“

About 20 years ago I’d taken the morning off to prune a peach tree in my back yard. Bill White, my law partner
at the time, said he was out of town, which could have meant anywhere doing anything other than practicing
law. White was the one who had a case on Mace’s docket that needed resetting, so he sent our law clerk, Sam
Bassett, over to reset the case. Mace was holding his usual morning get-together with Brittain, Edwards, maybe
Rip Collins or Laird Palmer—anyone who had a penchant for being a serial liar and got past Joy (whose desk was
just outside Mace’s chambers). They were simply rehashing the very hyperbolic stories they’d told each other the
day before. Sam stuck his head in the door and meekly said he was there to get a case reset for Mr. White. Mace
opined that he did not know Mr. Bassett, or that White and I had a new lawyer and he thought it rude that we had
not brought Sam by to introduce him. Sam then told Mace that he was actually only a law clerk, still in school.
Mace, relying on his well-practiced histrionics, told Sam that this would simply not do, that a law clerk
could not carry out this type of important business. And his Greek chorus of coffee-stained lawyers chimed in
about the terrible breach of decorum that all had just witnessed. Mace then said that Mr. Bassett would need
to get Mr. Allison over there to handle the case. I was pissed, so I just came to court in blue jeans and a dirty
T-shirt because I was mad at Mace. He proceeded to make me sit in the jury box for the next four hours under the
watchful eye of the bailiff. He finally had the bailiff go get me his sports coat and granted the continuance.
Steve “Hollywood” Edwards had a very similar experience—sitting in the box and finally being given
Mace’s coat. The issue then was about the payment of some fine or fees from one of Steve’s clients. Mace had left
his checkbook in his jacket coat, so Hollywood, without missing a beat, pulled Mace’s checkbook out of his coat
and told him that the costs would be no problem, then proceeded to write him a check on his own checkbook.
According to Edwards, one of Austin’s better legal raconteurs, Mace was speechless. Wish I’d been there. I doubt
I could have pulled that one off, but Edwards apparently did it without so much as a smile, until both of them

”

finally dissolved in giggles. I’m sure the ADA standing there was absolutely terrified.

Bill Allison

“

April 26, 1978, was not a good day for two Travis County District Judges in the Supreme Court of Texas. Mace
Thurman was maced in Strobel v. Thurman, 565 S.W. 2d 238 (Tex. 1978), and Judge Jim Dear’s ruling on
essentially the same issue in the family law area also was looked upon with disfavor by a unanimous Supreme
Court a few pages earlier in the Southwestern Reporter. Trader v. Dear, 565 S.W. 2d. 233 (Tex. 1978). In
that era, Judge Blackwell and Judge Thurman also heard civil cases. Both life and the law were simpler, or so it
seemed.
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In any event, the lawyer who lost in Judge Dear’s court said to the guy who had lost in Judge Thurman’s
court—me—that he had heard that certain judges didn’t like it one bit if they got overruled on appeal and took
it out on the lawyers. Come to find that it really wasn’t true, but it really put the fear of Mace Thurman in me.
Although I was mostly doing workers comp, personal injury, and family law in those days, I had a hearing coming
up in about a week or so in the 147th on a motion in a west campus marijuana bust. For the life of me, I can’t
recall the name of the lawyer whom I told about my fear of reprisal, but it began with a “Z” and his office was next
to Paul Holt’s, where the constable’s office is now, across the street from the old courthouse on the east side of
Guadalupe. I suspect that either he or Paul Holt then told Judge Thurman, because he began calling me “Sir” in
the courthouse hallways, although I see by his obituary that he was 18 years old than I, and he didn’t pour me
out on the motion to suppress but delayed ruling. That sent a signal to the DA’s office to offer probation. They just

”

don’t make ’em like Mace Thurman and Tom Blackwell anymore.

Dave Shapiro

“

I am out of the country and can’t believe that I am going to miss Judge Thurman’s funeral. I have been contem
plating my best Judge Thurman story. In the 1970s he would routinely bust plea deals. He often said that just
because someone hadn’t been arrested before did not guarantee them probation. He would sternly tell my client
that he was seriously thinking of putting him in prison. Then the judge would motion to his probation officer (I
can’t remember his name) and say, if client is one minute late to a probation meeting, you file a warrant for his
arrest. Then he would make the PO stand up so the defendant knew who he was. Then just as the PO sat down,
the judge would say, client if you are one minute late with any payment, Mr. PO—again the judge would say—
stand up, Mr. PO—I want you to file on him. The PO spent the whole sentencing jumping up and down.
He would always end his tirade with, “If you work all day and sleep all night, you stay out of my court.”
Then he would point at a lawyer sitting in the courtroom and say Mr. Brandes worked two jobs to get through law
school. Didn’t you, Mr. Brandes? (Chosen lawyer would of course nod yes.)
I learned years later that if I would go into his office before court, he would tell me whether he was going
to accept the plea agreement. Then the only one sweating in the courtroom during all the above drama was my
client—and not me.

”

He was an amazing man and he will be missed.

Betty Blackwell

Seminars sponsored by CDLP are funded by a state grant administered by the Texas Court of Criminal Appeals.
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Survivor
Trial
Tactics

How to Keep
the Tribe from
Banishing Your Client

October 29, 2009
October 30, 2009
November 20, 2009
December 11, 2009
January 15, 2010
January 22, 2010
February 12, 2010
April 9, 2010
July 8–9, 2010

Comstock
Uvalde
Granbury
Longview
Laredo
Temple
Wichita Falls
Amarillo
South Padre

(dates subject to change)
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Seminars sponsored by CDLP are funded by a state grant administered by the Texas Court of Criminal Appeals.

Significant Decisions Report
Please do not rely solely on the summaries set forth below. The reader is advised to read the
full text of each opinion in addition to the brief synopses provided.
The Significant Decisions Report is published in Voice for the Defense thanks to a state
grant from the Judicial and Courts Personnel Training Fund, administered by the Texas Court of
Criminal Appeals.

Supreme Court
No Supreme Court Decisions as of this writing

Fifth Circuit
United States v. Tirado-Tirado, 563 F.3d 117 (5th Cir. 2009)
In prosecution for encouraging and inducing an alien to unlawfully enter the United States (in
violation of 18 U.S.C. §1324(a)(1)(A)), district court violated defendant’s rights under the Confron
tation Clause and reversibly erred when it admitted, over defendant’s objection, the videotaped depo
sition of the alien in question in lieu of his live testimony; under Crawford v. Washington, 541 U.S. 36
(2004), out-of-court statements that are “testimonial” may not be admitted at trial unless the declarant
is unavailable to testify and the defendant had a prior opportunity for cross-examination; here, the
government did not carry its burden of showing that the alien was unavailable for trial because the
government did not make a reasonable good-faith effort to secure the physical presence of the alien
at trial; because the error was not harmless beyond a reasonable doubt, the Fifth Circuit vacated de
fendant’s conviction and remanded for a new trial.

Cynthia
Hampton
(_!llrlilLll1LIlIJ1-.dUll

United States v. Willis, 563 F.3d 168 (5th Cir. 2009)
Where defendant’s original two convictions for simultaneous possession of firearms were multi‑
plicitous, it was plainly unreasonable for the district court, upon revocation of defendant’s supervised
release for those two convictions, to impose consecutive 24-month sentences (for a total sentence of 48
months); although the multiplicity (which was not challenged in the original proceeding or on direct
appeal) did not render the second revocation sentence illegal, the fact of two consecutive sentences
for what was, legally speaking, a single offense rendered the sentence plainly unreasonable.
United States v. Fields, 565 F.3d 290 (5th Cir. 2009)
Defense counsel did not render ineffective assistance of counsel by failing to object to the enhance‑
ment of defendant’s sentence under the Federal Sentencing Guidelines on the basis of judge-made
fact-findings; at the time of the sentencing, Fifth Circuit law had squarely rejected such a challenge,
and defendant’s sentence occurred before Blakely v. Washington, 542 U.S. 296 (2004), suggested, or
United States v. Booker, 543 U.S. 220 (2006), held, that such a procedure was unconstitutional; espe‑
cially in light of the Fifth Circuit’s prior holdings that there is no general duty on the part of defense
counsel to anticipate changes in the law, the Fifth Circuit refused to hold defense counsel ineffective
for failing to predict the absolute sea-change in federal sentencing wrought by Booker.

Tim Crooks

United States v. Ruston, 565 F.3d 892 (5th Cir. 2009)
At hearing under 18 U.S.C. §4243(c) (to determine whether an insanity acquittee’s release would
create a substantial risk of bodily injury to another due to a present mental disease or defect), the dis
trict court abused its discretion when it did not sua sponte hold a competency hearing upon observing
the erratic behavior of defendant; the district court was on notice of defendant’s troubled history and
had a duty to ensure that defendant was competent before allowing the §4243(c) proceeding to con‑

tinue; accordingly, the Fifth Circuit reversed the district court’s
order committing defendant pursuant to 18 U.S.C. §4243(c)
and remanded for further proceedings.
United States v. Theagene, 565 F.3d 911 (5th Cir. 2009)
In prosecution for bribing a public official (an IRS revenue
officer), in violation of 18 U.S. §201(b)(1)(C), district court re
versibly erred in refusing, over defendant’s request, to instruct
the jury on entrapment; such an instruction is required when
a defendant makes a prima facie showing of (1) his lack of pre
disposition to commit the offense, and (2) some governmen‑
tal involvement and inducement more substantial than simply
providing an opportunity or facilities to commit the offense;
in this case, the evidence, although it did not establish entrap‑
ment as a matter of law, was sufficient to submit the question
of entrapment to the jury; accordingly, the Fifth Circuit vacated
defendant’s conviction and remanded for a new trial.
Richards v. Quarterman, 556 F.3d 553 (5th Cir. 2009)
Federal district court did not abuse its discretion in con
ducting an evidentiary hearing on the federal habeas petition of
defendant (convicted of Texas noncapital murder) who alleged
ineffective assistance of trial counsel; on the merits, district court
did not err in concluding that defense counsel provided ineffec
tive assistance of counsel by (1) failing to present exculpatory
evidence (supporting a self-defense theory), (2) failing to request
a lesser-included-offense instruction for aggravated assault, (3)
failing to put defendant’s medical records into evidence, and
(4) failing to interview important witnesses in advance of trial;
nor did the district court err in concluding that defendant was
prejudiced by these deficiencies, because it was extremely likely
that, but for these deficiencies, the jury would have convicted
defendant of, at most, aggravated assault; accordingly, the Fifth
Circuit affirmed the district court’s grant of habeas relief.
United States v. Harrimon, 568 F.3d 531 (5th Cir. 2009)
The Texas offense of evading arrest or detention by use
of a vehicle, in violation of Tex. Penal Code §38.04(b)(1), is a
“violent felony” for purposes of the Armed Career Criminal Act
(“ACCA”), 18 U.S.C. §924(e); the offense requires purposeful,
violent, and aggressive conduct, and is similar in degree of risk
to the enumerated “violent felonies” in the ACCA; accordingly,
because the district court erred in holding that this offense was
not a “violent felony” under the ACCA, the Fifth Circuit vacated
the sentence and remanded for resentencing consistent with this
opinion. (The Fifth Circuit noted that its opinion conflicted
with the opinion of the Eleventh Circuit in United States v.
Harrison, 558 F.3d 1280 (11th Cir. 2009), which found that a
similar Florida offense was not a “violent felony” under the
ACCA.)
United States v. Simmons, 568 F.3d 564 (5th Cir. 2009)
On remand for resentencing, district court reversibly erred

when it concluded that, even after Kimbrough v. United States,
128 S. Ct. 558 (2007), it had no discretion to disagree with the
Guideline policy statement that age is not ordinarily relevant in
determining whether a sentence should be outside the Guide‑
line range; after Kimbrough, judges may disagree with any of
the policies inherent in the Guidelines, not just the policy un‑
derlying the crack cocaine Guidelines particularly at issue in
Kimbrough; because the district court unduly limited its own
discretion, the Fifth Circuit vacated the sentence and remanded
for resentencing.

Court of Criminal Appeals
PDR Opinions
State’s PDRs

Montoya v. State, __S.W.3d__ (Tex.Crim.App. No. 023908, 7/1/09) Reversed
Appellant claimed that the trial court erred in failing to
raise the issue of her competence to stand trial. COA agreed
and abated the trial court judgment. The State raised the issue
of how much evidence must come to the attention of the trial
court before the court is required to suggest that the defendant
may be incompetent under Code of Criminal Procedure Article
46B.004. CCA granted review to clarify the proper standard un
der the amended statute. CCA holds that the bona fide doubt
standard is still proper. Although COA used the bona fide doubt
standard, it failed to give proper deference to the trial judge’s
determination based on his ability to observe the behavior of
the defendant.
Nguyen v. State, __S.W.3d__ (Tex.Crim.App. No. 088808, 7/1/09) Affirmed
A police officer failed to warn appellant of his rights under
Section 3, Article 38.22, Texas Code of Criminal Procedure, when
he arrested appellant for traffic violations and interrogated him.
COA held that the trial judge erred in admitting appellant’s oral
statement, which constituted the crime of hindering apprehen‑
sion, because the police officer failed to comply with Section 3.
CCA affirms, holding that appellant was in custody because a
formal arrest always constitutes “custody” for purposes of Article
38.22, regardless of the offense that prompted the arrest. CCA
also rejects the State’s argument that Article 38.22 includes an
exception for statements that are not confessions, do not im
plicate the accused for the offense prosecuted, or constitute an
offense.
Sakil v. State, 287 S.W.3d 23 (Tex.Crim.App. 2009)
Reversed
The jury found appellant guilty of felony assault. At trial,
a psychiatrist testified to appellant’s drug and alcohol use and
the behavioral effects of such use. However, appellant’s wife
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told the 911 operator on the day of the incident that appellant
was not intoxicated. Nevertheless, the trial judge believed that
the jury might link the evidence of appellant’s odd behavior
on the day of the assault and his history of substance abuse
with the psychiatrist’s description of drug-induced symptoms.
She therefore included an instruction in the jury charge stating
that voluntary intoxication is not a defense. Appellant asserted
that the trial court erred by including the voluntary intoxica‑
tion instruction. CCA holds that it was not error to include the
instruction because there was sufficient evidence for a juror to
conclude that intoxication somehow excused appellant’s ac‑
tions.
Moore v. State, 286 S.W.3d 371 (Tex.Crim.App. 2009)
Dismissed (improvident grant)
Appellant was convicted of capital murder and sentenced
to life in prison. Appellant claimed that the trial court erred
in denying his Batson challenges to seven African-American
jurors. COA agreed that appellant met his burden to establish
a Batson violation with respect to one juror, reversed the judg‑
ment of the trial court, and remanded the case. CCA granted
the State’s PDR to determine whether COA “erred in holding
that the trial court was required to find that the trial prosecutor
engaged in purposeful racial discrimination when she exercised
a peremptory challenge.” Having examined the record and briefs
in this case, CCA concludes that its decision to grant review was
improvident.
Moore v. State, __S.W.3d__ (Tex.Crim.App. No. 134008, 7/1/09) Reversed
Appellant pled guilty to manufacturing methamphetamine.
During the taking of the plea, the trial court added conditions to
the State’s plea bargain, including a requirement that appellant
appear in court on a future sentencing date. When appellant
failed to appear for sentencing, he violated those additional con
ditions, and for that reason, the trial court converted appellant’s
plea-bargain agreement into an open plea and sentenced him
to 40 years’ imprisonment. COA reversed the conviction and
remanded to the trial court because of the additional conditions.
CCA affirms the judgment of the trial court because appellant
failed to preserve error for review by not raising the error at
either the plea hearing or the sentencing hearing.
Appellants’ PDRs

Menefee v. Texas, 287 S.W.3d 9 (Tex.Crim.App. 2009)
Vacated and Remanded to COA
Appellant pled guilty to possession of cocaine with intent
to deliver, enhanced to a first-degree felony. The trial court sen‑
tenced him to 56 years’ imprisonment. Appellant contended
the evidence was insufficient to support his guilty plea. COA
disagreed, holding that notwithstanding a defect in the written
stipulation of evidence that the appellant entered in support of

38 VOICE FOR THE DEFENSE

October 2009

the plea, his sworn responses during the plea colloquy provided
suffic ient support for his plea. CCA declares that COA erred to
hold that the deficiency in the written stipulation was remedied
by appellant’s plea colloquy.
Freeman v. State, 286 S.W.3d 370 (Tex.Crim.App. 2009)
Vacated and Remanded to COA
At appellant’s DWI trial, it came to light that the police vid
eotape of appellant’s stop and field sobriety tests was recorded
over. At the close of evidence, appellant requested a spoliation
instruction regarding the video. Appellant did not cite any con‑
stitutional authority. The State argued that the federal standard
under Arizona v. Youngblood, 408 U.S. 51 (1988), applied. The
requested instruction was denied. COA held that appellant ade
quately preserved his claim under the Texas due course of law
provision by requesting the instruction. The court then applied
its holding from Pena v. State, 226 S.W.3d 634 (Tex. App.—Waco
2007), which held that the Texas due course of law provision
provides a greater level of protection than the Due Process Clause
of the Fourteenth Amendment. COA held that appellant’s due
course of law rights were not violated. CCA has since reversed
Pena, holding that Pena failed to preserve his complaint that
the Texas due course of law provides greater protection than the
federal provision. Based on its decision in Pena, CCA vacates the
judgment of COA and remands this case to reconsider whether
the issue was preserved.

Death Penalty Opinion
Direct Appeal

Russeau v. State, __S.W.3d__ (Tex.Crim.App. No.
74,466, 7/1/09) Affirmed
Facts: In 2002, a jury found appellant guilty of capital mur‑
der. That same jury answered three statutory special issues in
such a way that the trial court was required to assess appellant’s
punishment at death. In 2005, CCA affirmed the trial court’s
conviction, reversed its punishment, and remanded the case to
the trial court for a new punishment hearing. At the conclusion
of that hearing, the trial court, in accordance with the jury’s
answers to the three special issues, again assessed appellant’s
punishment at death. On appeal from the second punishment
hearing, appellant brought the following issues.
Rejected Issues:
1. On remand, the trial court’s jurisdiction was statutorily
limited to punishment issues. After remand, appellant’s appeal
was limited to issues that arose during remand. That being the
case, appellant’s argument that the evidence at trial was insuf‑
ficient presents nothing for CCA to review.
2. The evidence was legally sufficient to prove future dan
gerousness. A jury could have concluded that appellant exhib‑
ited a dangerous aberration of character, that he was a chronic
and increasingly dangerous violator of criminal laws, and that

if he were allowed to live, there is a probability that he would
commit violent criminal acts in the future, so as to constitute
a continuing threat to people and property.
3. The trial court did not err by failing to define “probability”
in the first special issue. The term is not statutorily defined, and
CCA presumes that jurors give it its usual meaning.
4. The trial court did not err by failing to define “criminal
acts of violence” because the phrase is not unconstitutionally
vague and need not be defined for the jury.
5. The trial court did not err by failing to define “militates.”
The term is not statutorily defined, and CCA presumes that ju
rors give it its usual meaning. Furthermore, appellant did not
ask the trial court for the “limiting definition” of “militates” that
he claims is constitutionally required, and nothing suggests that
he suffered harm from the lack of such a definition.
6. The trial court did not err by failing to define “continuing
threat to society” because the jury is presumed to understand
the phrase. And, the U.S. Supreme Court has concluded that this
special issue, even without the definition in question, adequately
guides the jury.
7. The trial court’s instructions on the special issues were
proper. CCA cites first that the jury’s deliberations were not lim‑
ited to evidence “which a juror might regard as increasing [the]
defendant’s moral blameworthiness.” The jury could consider
any of the evidence submitted at trial. CCA cites second that
appellant did not ask the trial court for the instruction that he
claims is constitutionally required, and nothing suggests that
he suffered harm from the lack of such an instruction.
8. Appellant argued that the trial court erred by failing to
instruct the jury that finding guilt in the first phase of trial did
not foreclose consideration of evidence which they believed re
duced moral blameworthiness. CCA counters that the trial court
instructed the jury that it must consider all evidence admitted
at the guilt or innocence and punishment stages, including evi‑
dence of defendant’s background or character or circumstances
of the offense that militate for or mitigate against the death
penalty. Although the instructions given to the jury did not
track the language of the instruction that appellant argues is
constitutionally required, they had much the same meaning.
9. Appellant argued that the trial court erred by failing
to instruct the jury that there is no presumption in favor of
death, even if the jury found appellant to be a “future danger”
in answer to special issue one, and that special issue three, re
garding mitigating circumstances, is to be considered without
regard to the jury’s finding on special issue one. CCA counters
that the trial court instructed the jury that if it answered special
issues one and two in the affirmative, then it would proceed to
answer special issue three either “yes” or “no.” Nothing in our
law required the trial court to further instruct the jury that there
was no presumption in favor of death.
10. Appellant argued that the trial court erred by failing to
instruct the jury so as to provide a vehicle for a juror to return

a life verdict where the juror concludes that the aggravating fac
tors, although established by the evidence, still are not so severe
as to call for death as a punishment. CCA concludes that the
trial court’s instructions met the requirements of Article 37.071,
which, in turn, met the requirements of the Eighth Amend‑
ment.
11. The trial court properly refused to preclude the death
penalty as a sentencing option or, in the alternative, to quash
the indictment because a grand jury had not considered and
alleged the facts legally essential to appellant’s conviction and
death sentence. CCA rejects this argument because appellant
failed to cite the pages in the record where he made the argu‑
ment to the trial court and received a ruling thereon.
12. The Texas death penalty statute is not unconstitutional
for its failure to provide for meaningful appellate review of the
sufficiency of the evidence to support the jury’s negative answer
to the third special issue, the mitigation issue.
13. The trial court did not abuse its discretion by readmit‑
ting evidence at punishment without first holding a Daubert
hearing and requiring the State to establish predicate for the
evidence. CCA says that a trial court’s admission of evidence
will not be reversed absent a clear abuse of discretion.
14. The trial court did not err by instructing the jury that
a unanimous vote was required to answer the first and second
special issues in the affirmative and the third special issue in the
negative, and that at least ten jurors were required to answer
the first two special issues in the negative and the third in the
affirmative. CCA relies on its previous rejection of constitutional
attacks on the “10-12 rule.”
15. The Texas capital sentencing statute is not unconstitu‑
tional for its failure to inform the jury that a single holdout juror
on a special issue would result in an automatic life sentence.

Court of Appeals
Driver’s nervousness combined with his driving
slowly away from a high-crime area did not justify
continuation of traffic stop beyond the time needed to
issue a traffic citation
Sieffert v. State, __S.W.3d__, 2(Tex.App. No.
07-08-0242-CR—Amarillo 6/2/09)
“When the driver refused Officer Lewis’ request to search
the SUV, he had learned nothing new that justified prolonging
their detention. At that point, it was incumbent upon him to
either issue a warning or citation to the driver for speeding. Ini
tiating a drug-related investigation by calling for a drug-sniffing
canine and then removing the passengers from the SUV, ques
tioning them about their activities, identities, and the SUV’s
contents impermissibly prolonged their detention by exceeding
the purpose of the traffic stop.”

October 2009

VOICE FOR THE DEFENSE 39

D did not commit criminal trespass because the police
report indicated that the parking lot into which D drove
had open gates, thereby allowing public access, despite
the presence of a restricted-access sign posted at the
entrance which read “authorized personnel only”
Texas Dept. of Public Safety v. Axt, __S.W.3d__ (Tex.App.
No. 02-08-276-CV—Fort Worth 6/25/09)
Prosecutor committed Batson error, warranting reversal
of conviction. Of the panel of 30 veniremembers, which
included eight African-Americans, or 27%, the State
used 100% of its six strikes against African-Americans,
and the State’s convoluted reasons for doing so were
deemed pretextual by the appellate court (see opinion).
Greer v. State, __S.W.3d__ (Tex.App. No.
05-08-00146-CR—Dallas 6/9/09)
Conviction reversed due to police officer’s participation
in Grand Jury proceedings in a capacity other than as a
witness; “the State’s error . . . could have been avoided
if the State had simply obeyed the law. Something the
State requires of its citizens on a daily basis.”
Mason v. State, __S.W.3d__ (Tex.App. No.
07-07-0383-CR—Amarillo 6/4/09)
“Given the extent and duration of the past policy of the Pot‑
ter County District Attorney’s Office to permit law enforcement
to indiscriminately attend grand jury proceedings and question
witnesses despite statutes to the contrary, their present assurance
that unauthorized questioning will not occur in future grand
jury proceedings rings hollow. This is particularly so where the
State, in argument before the trial court and this Court, appears
convinced that violations of these statutory procedures will
always be declared ‘technical’ violations representing no more
than harmless error.”
This case essentially holds that when the warrant affi
davit’s description of the location to be searched is
inadequate, then the inadequacy can be magically cured
if the officer has a sufficient description “in his head,”
even if unstated in the affidavit.
Rogers v. State, __S.W.3d__ (Tex.App. No.
06-08-00133-CR—Texarkana 6/26/09)
“Although we emphasize that an officer’s knowledge of
the premises cannot be used to entirely replace the description
in the warrant and emphasize that the better practice is for
the description in the warrant and affidavit to be sufficiently
descriptive, we adopt the reasoning of the First District and
conclude the executing officer’s knowledge of the premises to
be searched is relevant to the validity of the search warrant.”
Trial court did not err by failing to conduct competency
inquiry, despite D’s past history of mental illness and
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bizarre behavior, absent evidence raising a bona fide
doubt as to D’s present ability to communicate or
understand the proceedings.
Kostura v. State, __S.W.3d__ (Tex.App. No.
14-08-00386-CR—Houston (14th Dist.) 6/30/09)
D “disseminated” child porn via his computer, even
though he did not affirmatively send out any pictures,
because the software he used made the files available
for others to download via the internet
Wenger v. State, __S.W.3d__ (Tex.App. No.
2-07-282-CR—Fort Worth 6/25/09)
Regarding tape recordings of D’s Spanish-language jail
phone conversations, which the State used as evidence
that D was a member of the Mexican Mafia, the court
refused to establish a bright line rule prohibiting the
admission of non-translated foreign language tape
recordings.
Jimenez v. State, __S.W.3d__ (Tex.App. No.
04-06-00435-CR—San Antonio 6/24/09)
Nor did the court reporter’s failure to transcribe the Spanish
phone recording entitle D to a new trial.
The below subsections of the harassment statute Tex.
Penal Code §42.07 were deemed unconstitutionally
vague.
Scott v. State, __S.W.2d__ (Tex.App. No.
04-08-00501-CR—San Antonio 6/24/09)
“(a) A person commits an offense if, with intent to harass,
annoy, alarm, abuse, torment, or embarrass another, he: . . . (4)
causes the telephone of another to ring repeatedly or makes
repeated telephone communications anonymously or in a man‑
ner reasonably likely to harass, annoy, alarm, abuse, torment,
embarrass, or offend another; . . . or (7) sends repeated electronic
communications in a manner reasonably likely to harass, annoy,
alarm, abuse, torment, embarrass, or offend another.” (A state’s
PDR was filed on 8/24/09. Look for a grant, as the CCA has re‑
cently upheld the constitutionality of the harassment statute.)
Off-duty officer who, during an altercation, fired his
handgun in the direction of a vehicle as it drove away
was convicted of deadly conduct.
Kacz v. State, 287 S.W.3d 497 (Tex.App.—Houston [14th
Dist.] 2009)
Witnesses told police that the robber had acne on his
face. Yet the photo lineup which only included one
person with acne (i.e., the defendant) was not improper
because, during the robbery, the witnesses supposedly
got a good look at the robber in a well-lighted area.
Booker v. State, (Tex.App.—Eastland 6/18/09)
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APPLICATION FOR MEMBERSHIP TO BOARD OF DIRECTORS
Date: _________Name: _______________________ Date of birth:___________Business address:________________________City: _____________
State: _________ Zip:______________Business phone: ______________Office fax:_____________________Business e-mail: __________________
College Attended: ________________________________________
To: ____________From:____________ Degree: ____________________
Law School Attended: ____________________________________
To: ____________From:____________ Degree: ____________________
What percentage of your practice is devoted to Criminal Law? ________State Bar membership number: __________
Date admitted to the State Bar of Texas: ________
Name of firm, partnership and/or professional association: _________________________________________________________________________
Describe your legal career and experience as criminal defense practitioner (Please attach additional sheets, if necessary) : ____________________
________________________________________________________________________________________________________________________________
During the five years immediately preceding the date of this application, list your criminal law activities to the extent and the capacity indicated:
ACTIVITY
NUMBER AS LEAD COUNSEL
State Felony Jury Trials
State Misdemeanor Jury Trials
Federal Jury Trials
State Appeals
Federal Appeals
State and Federal Non-Jury Trials
State and Federal Pleas of Guilty
State and Federal Post Conviction Remedies
Juvenile Proceedings
Dismissals
Grand Jury No-Bills
Case Decided on Pre-Trial Motions Where Evidence was Presented
Probation and Parole Revocations
(circle one)
Yes
No

(1)

Yes

No

(2)

Yes

No

(3)

Yes

No

(4)

Yes

No

(5)

NUMBER AS CO-COUNSEL

DISCLOSURE OF CONDUCT

Have you been subject to any disciplinary sanctions by the State Bar of Texas, by a district court in Texas, or by an
entity in another state which has authority over attorney discipline? Disciplinary sanctions include disbarment,
resignation, suspension, reprimand (public or private), order of rehabilitation, or referral to the professional
enhancement program?

Have you received notification from a district grievance committee from the State Bar of Texas or similar entity in
another state that a finding of just cause as defined by Section 1.06(P) of the Texas Rules of Disciplinary Procedure
has been made against you?
Has a criminal indictment or information been filed against you for a felony or misdemeanor involving moral
turpitude or other serious crimes as defined in the attorney standards?

Have you been convicted, received probation/community supervision (whether deferred or not), or fined for a felony
or misdemeanor involving moral turpitude or other serious crime as defined in the attorney standards?
Have you been sued for legal malpractice or other private civil actions alleging attorney misconduct, or have similar
actions been concluded by settlement, dismissal, or judgment for or against you?

Yes
No
(6)
Has a finding of inadequate representation been made against you regarding representation in a criminal case?
If any answers are circled “yes”, please provide a full written explanation and supporting documentation.

TCDLA PARTICIPATION
Please state when you first became a member of the TCDLA and describe your participation in TCDLA since that time.
________________________________________________________________________________________________________________________________
List any articles, writings, outlines or publications that you have authored in connection with substantive or procedural criminal law matters.
________________________________________________________________________________________________________________________________
List any speaking engagements you have undertaken relating to or addressing substantive or procedural criminal law topics.
________________________________________________________________________________________________________________________________
Describe briefly the reasons that you wish to become a member of the Board of Directors of the Texas Criminal Defense Lawyers Association.
________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________

Will you accept the obligation as a Director of the Texas Criminal Defense Lawyers Association to regularly attend board meetings (held
quarterly), submit articles to the Voice, participate in legislative efforts, be available for assistance in the Strike Force, participate in the Second
Chair (mentor) Program, maintain the highest level of ethical standards, maintain the highest level of competence and support by attendance and
participation at TCDLA and Criminal Defense Lawyers Project programs and endeavors? Yes _____ No ________.
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Defendant’s Pre-Trial Motion No. 108

Motion In Limine
Concerning the State’s Entitlement to a Fair Trial
by Maxwell C. Peck III
CAUSE NO.
§
§
§
§
§

STATE OF TEXAS
VS.
_______________

IN THE DISTRICT COURT
31ST JUDICIAL DISTRICT
___________ COUNTY, TEXAS

TO THE HONORABLE JUDGE OF SAID COURT:
COMES NOW _________________, Defendant, and brings this Motion in Limine Concerning the
State’s Entitlement to a Fair Trial, and in support thereof shows:
1. The District Attorney has repeatedly made statements to veniremen during the voir dire of this case
that the State is entitled to a “fair trial,” the same as the Defendant. The implication of this statement being
that the rules governing this trial should be applied equally to the State and the Defendant so that neither
side should have any advantage over the other.
2. This comment is a misstatement of the law. Unlike the Defendant, the State of Texas is not entitled
to due process and due course of law. Collier v. Poe, 732 S.W.2d 332, 343-344 (Tex. Crim. App. 1987)
(copy attached hereto); State ex rel. Turner v. McDonald, 676 S.W.2d 371, 373 (Tex.Crim.App. 1984).
These fundamental rights are personal rights guaranteed to the individual citizen as protection from the
State. Shelley v. Kraemer, 334 U.S. 1, 68 S. Ct. 836, 846, 92 L. Ed. 1161 (1948). Accordingly, the Defendant will always have superior rights to the State and, as such, a criminal trial will never be fair to the State
at the expense of the Defendant.1
3. The District Attorney’s repeated statements to veniremen that the State is entitled to a “fair” trial
erodes the protection guaranteed Defendant under the Fourteenth Amendment to the United States Constitution and Article I, §§13 and 19, of the Texas Constitution by implying to the prospective jurors that the
personal due process rights enjoyed by the Defendant are no more important than the power wielded by

1. “Fair” being defined as “conforming with established laws or standards: being in accordance with a person’s rights under the
law.” Merriam-Webster’s Dictionary of Law ©1996.
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the State (which prosecutors mistakenly refer to as “rights”) when, in fact, the opposite is true. As a result,
Defendant respectfully requests that the Court order the State to refrain from commenting or opining to
any veniremen or seated juror that the State has a right to a “fair” trial.
WHEREFORE, PREMISES CONSIDERED, Defendant prays that the Court grant this Motion in Limine
Concerning the State’s Entitlement to a Fair Trial.

Respectfully submitted,

_______________________________
MAXWELL C. PECK III
Attorney and Counselor at Law
P.O. Box 310
Amarillo, Texas 79105
Tel: (806) 359-3413
Fax: (806) 371-3433
State Bar No. 24034619
LAW OFFICE OF JOE MARR WILSON
104 West Sixth Avenue, Suite 300
Amarillo, Texas 79101
Tel: (806) 374 7758
Fax: (806) 374 0315
By: ____________________________
JOE MARR WILSON
State Bar No. 21697700
Attorneys for ____________________

CERTIFICATE OF SERVICE
This is to certify that on July 21, 2009, a true and correct copy of the above and foregoing document
was served on the 31st District Attorney’s Office, by hand delivery.

__________________________________
JOE MARR WILSON
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CAUSE NO.
§
§
§
§
§

STATE OF TEXAS
VS.
_______________

IN THE DISTRICT COURT
31ST JUDICIAL DISTRICT
___________ COUNTY, TEXAS

ORDER
On __________________, 2009, came on to be considered ______________’s Motion in Limine Concerning the State’s Entitlement to a Fair Trial, and said motion is hereby
GRANTED ________________________________.
DENIED __________________________________.

____________________________________
JUDGE PRESIDING
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Name ______________________________________________________ Address ___________________________________________
City _____________________________________ State ________ Zip __________________ Phone __________________________

Fax ________________________________________________ Cell Phone Number _________________________________________
Email _________________________________________________ Bar Card # ______________________________________________
Must be a licensed Texas attorney

I would like to attend this training and have enclosed my application, letter of intent, two recommendation letters (Texas or
federal judiciary and a criminal defense attorney), and $175 registration fee. Enrollment is limited to 80. You will be notified by
February 9, 2010.
I applied last year and was not accepted.
I have attended a Criminal Trial College in the past. If so, what year? ________________________________________________

q

q
q

Trial Experience (participants are grouped according to experience)
Please be candid about your trial experience, and do not exaggerate.
Number of Trials:

#______ Felony Jury
#______ Misdemeanor Non-Jury

#______ Felony Non-Jury
#______ Civil Jury

#______ Misdemeanor Jury
#______ Non-Jury

Type of practice and years in practice (general description): __________________________________________________________
________________________________________________________________________________________________________________
Other Training or Experience:

Law school: ________________________________________________ Date graduated: ___________________________________
Other trial training courses taken: __________________________________________________________________________________
________________________________________________________________________________________________________________
________________________________________________________________________________________________________________
Prosecutor:

q Yes

q No

If yes, how long, when did you leave, and what experience did you have? ________________________________________________
________________________________________________________________________________________________________________
________________________________________________________________________________________________________________
Public defender:

q Yes

q

No

If yes, what office? _______________________________________________________________________________________________
________________________________________________________________________________________________________________
Please give any additional information you believe would be helpful in explaining your level of experience: ___________________
________________________________________________________________________________________________________________
________________________________________________________________________________________________________________
________________________________________________________________________________________________________________
Why do you want to attend the College? (You may attach additional pages or other information you feel wil help us evaluate your

application.)

_________________________________________________________________________________________________________________________________

_____________________________________________________________________________________________________________________________

Payment
q

Check (payable to TCDLA)

q

Credit Card (Visa, Mastercard, Amex, or Discover)

____________________________________________________________ ______________________________________________________________________________
Name on Card

Signature

Credit Card Number

Expiration Date

____________________________________________________________ ______________________________________________________________________________

Fax: 512-469-0512 or mail to 1717 W. 6th St., Ste. 315 | Austin, TX 78703
Seminars sponsored by CDLP are funded by the Court of Criminal Appeals of Texas.
Office use only: q Application q New q Letter of intent q Fee

q Judge letter

q Attorney letter
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