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Benefits . . .
“Something that promotes well-being”

 Enterprise Car Rental
Ten percent discount for TCDLA members. Enterprise is
the largest r ental car company in North America in terms of
locations and number of cars, while providing the highest
level of customer service. The corporate account number for
TCDLA members is 65TCDLA. You may contact your local
office directly or visit www.enterprise.com. When booking
online, enter your location, date, time, and the corporate ac‑
count number. You will then be asked for your discount ID,
which is the first three letters of TCDLA (TCD). Make your
reservation at Enterprise Rent-a-Car.
 La Quinta
Ten percent discount to all TCDLA members. Simply tell the
reservations agent that you are with the Texas Criminal De‑
fense Lawyers Association or give the discount code (TCD‑
LA) on the La Quinta website to get the discounted rate. Visit
www.lq.com or call 1-800-531-5900.
 Subscription Services Inc.
Fifty percent discount off the cover price of more than 1,000
magazines, including Newsweek, New Yorker, Texas Monthly,
etc. Visit www.buymags.com/attorneys.
 Voice for the Defense magazine
A subscription to the only statewide magazine written spe‑
cifically for defense lawyers, published 10 times a year.
 Membership Directory (printed and online)
Comprehensive listing of current TCDLA members, updated,
reprinted, and mailed annually, and online directory of cur‑
rent TCDLA members.
 Lawyer Locator
Online directory providing members an opportunity to list
up to three areas of practice for public advertising.

 Listserve
A partnership to engage community members in areas of
significant decisions, legislative and capital issues/updates,
upcoming seminars and events, and more . . .
 TCDLA Discounts
Receive significant discounts on CLE seminars and TCDLA
publications.
Discounted liability insurance with Joe Pratt Insurance.
 Strike Force
Strike Force assistance to aid lawyers threatened with or
incarcerated for contempt of court.
 Resources
Expansive library of research papers from renowned criminal
defense lawyers.
 Significant Decisions Report
Professional reports summarizing state and federal cases,
emailed weekly.
 Legislature
Opportunities to be involved in the legislative effort.
 State Motions CD
New members will receive a comprehensive CD of state
forms and motions,including DWI, post-trial, pretrial, and
sexual assault motions.
 Membership Certificate
Display your TCDLA membership with pride! New members
will receive a personalized certificate by mail.
 Brief/Motion Bank

 Expert List
Extensive list of experts for all types of criminal cases, includ‑
ing investigation, mitigation, and forensics specialists.
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CLE & Events . . .
Providing legal education across the state

 September 2009
September 24
TCDLA | Defending Juveniles | cosponsored with the Dallas Juvenile
Justice Section
 Scholarships available
Dallas, TX
September 25
TCDLA | Highs, Lows, & the Deep Ellum
Blues: Defending the Drug Case
 Scholarships available
Dallas, TX
September 26
TCDLA/TCDLEI Boards, TCDLA
Executive, and CDLP Committee
Meetings**
Dallas, TX

December 5
TCDLA/TCDLEI Boards, TCDLA
Executive, and CDLP Committee
Meetings**
Houston, TX
December 11
CDLP | Survivor Trial Tactics
Longview, TX

March 14 –19
CDLP | 34th Annual Texas Criminal Trial
College
Huntsville, TX

December 11
CDLP | 2nd Annual Hal Jackson
Memorial Jolly Roger Criminal Law
Seminar
Denton, TX

March 26–27
TCDLA | 47th Annual AA Semaan
Seminar | co-sponsored with San
Antonio Bar Association
San Antonio, TX

December 18
CDLP | Prairie Dog Lite
Lubbock, TX

 April 2010
April 8–10
TCDLA | 17th Annual Mastering
Scientific Evidence in DWI/DUI Cases |
co-sponsored with National College of
DUI Defense
New Orleans, Louisiana

 October 2009
October 22–23
CDLP | 7th Annual Forensics
Houston, TX

 January 2010
January 15
CDLP | Survivor Trial Tactics
Laredo, TX

October 29
CDLP | Survivor Trial Tactics
Comstock, TX

January 22
CDLP | Survivor Trial Tactics
Temple, TX

October 30
CDLP | Survivor Trial Tactics
Uvalde, TX

 February 2010
February 12
CDLP | Survivor Trial Tactics
Wichita Falls, TX

 November 2009
November 12–13
TCDLA | Stuart Kinard Memorial
Advanced DWI Seminar
San Antonio, TX
November 20
CDLP | Survivor Trial Tactics
Granbury, TX
 December 2009
December 3–4
TCDLA | Sexual Assault
 Scholarships available
Houston, TX

 March 2010
March 4–5
TCDLA | Federal Law
New Orleans, Louisiana

February 17–21
TCDLA | Members Trip to Napa Valley
Napa Valley, CA
February 25–26
CDLP | Capital/Mental Health
Austin, TX
February 26
TCDLA/TCDLEI Boards, TCDLA
Executive, and CDLP Committee
Meetings**
Austin, TX

April 9
CDLP | Survivor Trial Tactics
Amarillo, TX
April 15–16
TCDLA | Cross-Examination
 Scholarships available
Austin, TX
Seminars sponsored by CDLP are funded by
the Court of Criminal Appeals of Texas.
*Unless otherwise noted, seminars are open
only to criminal defense attorneys, mitigation
specialists, defense investigators, or other
professionals who support the defense of
criminal cases. Law enforcement personnel
and prosecutors are not eligible to attend.
** Open to all members

Save the Date! The 23rd Annual Rusty Duncan Advanced Criminal Law Course will be held June 3–5, 2010!
Note: Schedule and dates subject to change. Visit our website at www.tcdla.com for the most up-to-date information.
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Stanley Schneider

With Regrets

A

President’s
Message
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few months ago, past president Rick Hagen wrote a column about the loss of our be
loved Doug Tinker. His wise words struck a note, but I was slow to act. I was busy. Rick
suggested that if we do not take the time for each other and our families, we will live with
regrets or our families will have the regret of not having the best each of us can give.
If we don’t take time for those we care about we may miss an opportunity to enjoy the
company of someone. As busy lawyers, we always have things going on. There are always
clients that need us. We sometimes forget to take care of ourselves and our friends. This
happened to me. I was busy with deadlines so I did not have time to call a friend for lunch.
Today, that lunch is not possible because on April 28, 2009, a wonderful lawyer and man got
off an airplane and died. I’d like to tell you about that man—Bob Sussman.
I met Bob nearly 30 years ago. We were talking one day and he said, “I’d like to try a
capital case.”
My response was, “Have I got a case for you—James Demouchette, the meanest man
on death row.”
The stories from that trial are countless, but what I gained was a lasting friendship and
admiration for a wonderful person. I shared office space with Bob and his firm—Hinton,
Pizzatola, and Sussman—for four years but, in 1987, when I hired Troy McKinney, I moved
to new offices and our relationship changed. Our careers and lives followed different paths,
but each time our paths crossed, he would shout, “Who’s turn is it to buy lunch?” I would
receive a hug and we’d leave the encounter with “Call me.”
Since 1987, Bob became a national leader in the development of white-collar defense
work. He was actively involved with the ABA white-collar section. He was at home talking to
accountants and business executives. He understood the nuances of a governmental regulation.
Because of his understanding of facts and law, he was the consummate deal maker, but when
pushed, he was an excellent trial lawyer because he was a wonderful storyteller. He was one
of those in the profession who could take complicated and complex legal issues and distill
them into a message easily understood. Bob was well known on the speaker’s circuit for
white-collar seminars not only because of his expertise, but because he was captivating and

September 2009

Bob Sussman on the trail . . .
just down-right fun. One of his greatest strengths was his selfdeprecating sense of humor. As his career developed, he became
star. In 2006, he was recruited to join the firm of Locke Lord
Bissell & Liddell, where he started the firm’s white collar crime
section. When he jointed Locke Lord, it was as if Locke Lord
was made for him. He was in his element. His practice took him
all over the nation and the world.

But in his death, I was reminded that Bob was more than
a great lawyer. I met his friends, each of whom thought they
were his best friend. I heard about his golf game and his love of
poetry and theater. I knew about piano bars and bar crawling
through New Orleans.
Bob worked hard but played harder. He was on the go 24/7.
Most important, I was reminded that he was a loving and caring
father to his son, Jacob, and that he had found true love with
wife Kennie.
So what does this have to do with regrets? I did not again
get to have that lunch with Bob. We went to lunch before New
Years, and when I saw him a few weeks before he died, he told
me about a trip to Augusta to watch the Masters. And he wanted
to tell me all about it at lunch: a lunch that we never had. There
is a lesson here. Each of us has friends. I suggest that we take
the time to call or send each of them a message. A phone call is
better. Enjoy each day as if it is your last, and make sure you tell
each person you care about that you love them and care about
them. When you finish reading my message, call your significant
other and tell that person how much you care. Tell your children
daily that you love them. Most important, do not create a list of
regrets that begin, “I wish I had lunch with a friend.” Because
one day you may wake up and find out that it too late.

Give us your

Word!

Your experiences in criminal law can contribute to the
continuing education of our membership. Write now
for the Voice for the Defense.
If you would like to submit an article, please send it to
Cynthia Hampton at champton@tcdla.com or
Craig Hattersley at chattersley@tcdla.com

The whole problem with the world is that
fools and fanatics are always so certain of
themselves, but wiser people so full of doubts.

Prior to publication, articles are reviewed and
approved by Greg Westfall, editor, and Jani Maselli,
feature articles editor.
Questions? Call 512-646-2733

—Bertrand Russell
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Joseph A. Martinez

A Boston Marathon

S

Executive
Director’s
Perspective
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pecial thanks to Danny Easterling and Grant Scheiner, course directors for the 7th Annual
Top Gun DWI: A Blood Test Trial From Start to Finish in Houston. Thanks to their
efforts we had 214 attendees, the largest attendance in the seven years of the seminar. Thanks
to all the speakers and experts. If you missed the seminar, order the DVD, which includes
transcripts. We are currently looking into taking the 8th Annual Top Gun to sea and having
the seminar on board a Caribbean cruise ship. More to come.
Special thanks to Judge Herb Evans and David Wahlberg, course directors for the CDLP
Best of the Best II seminar held in Austin on August 13. Thanks to their efforts we had 103
attendees. This event was co-sponsored by the Austin Criminal Defense Lawyers Association
and the Austin Bar Association’s Criminal Law and Procedure Section.
Cynthia Hujar Orr, Past President of TCDLA, was sworn in as President of NACDL on
August 8. The TCLDA board passed a resolution recognizing Cynthia for her significant con
tributions to justice. TCDLA member Jim Lavine was also sworn in as President-Elect. Gerry
Morris, Past President of TCLDA, was appointed Parliamentarian. TCDLA congratulates all
three of our members and looks forward to working cooperatively with NACDL in the years
to come. NACDL will be holding their Mid-Winter seminar and board meeting in Austin in
February 2010. TCDLA—through CDLP—will have its annual Capital and Mental Health
seminar in conjunction with the NACDL seminar in Austin. The TCDLA board meeting will
be held in February 2010, also in Austin.
TCDLA will hit a significant milestone in September or early October: its 3,000th member.
It has taken us 39 years to reach 3,000 members strong. We look forward to the future—and
reaching 4,000 members.
I just returned from Boston, where I attended a meeting with my state association Exec
utive Director counterparts. By comparison, TCLDA is the largest in membership (2,900+),
seminars put on annually (42), and budget (TCDLA and CDLP total $2.5 million). Thank you
to all the TCDLA members and board members whose contributions make this association
so strong.
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The coronation: The Honorable Emilio M. Garza, of the Fifth
Circuit of the United States Court of Appeals, administers
the oath of office to Cynthia Orr, the incoming president of
the National Association of Criminal Defense Lawyers.

TCDLA New Members
Affiliate Members
Skye A. Dorsey, Longview
Rose M. Enmark, Waco
Investigator Members
Frank J. Artiles, Grand Prairie
Jeanie L. Bagley, Dallas
Regular Members
Michael Aaronson, El Paso
Abby Allford, Woodway
Christopher Stephen Barnett,
Fredericksburg
Marissa E. Barrera, Huntsville
David D. Bass, Waco
Richard W. Bennett, Houston
Scott M. Brown, Angleton
John M. Bustamante, Austin
Jimmy A. Cassels, Lufkin
Delia G. De La Garza, Houston
Michael R. DeLeon, McAllen
Grant Austin Dickey, Dallas
Adam W. Dietrich, Conroe
Jonn L. Evinger, Brownsville
LaShon Yvette Fleming, Houston

Dennis A. Fuller, Dallas
Marissa Garcia, Houston
Aurelio Garza, Edinburg
Lewis Cooper Giles, Waco
Greg C. Gray, Rockwall
Daniel E. Greaser, Houston
Carol Gustin, Greenville
Tom D. Hill, Dallas
Navoda Hilton Portley, Corpus
Christi
Julius Junker, Richmond
Clyde Evans Lee, Texarkana
John O. Lewis, Laguna Vista
John A. Longoria, San Antonio
Debbie Lopez-Carr, Sherman
Sam A. Maida Sr., Houston
Darice Mayberry, Houston
Atonya Michette McClain, Houston
Justin D. McMinn, Austin
Kimberley Mischka Miller, Marshall
Farid Moghadassi, Richardson
John Robert Moore, Denton
Mark A. Morasch, Houston
W. Scott Nicholson, Palestine
David Scott Oliver, Georgetown

Tracie Bonham Palmer, Houston
Peyton Z. Peebles III, Houston
John M. Perkins III, Waxahachie
Bret Peters, Houston
Charles David Popper, Austin
Matthew C. Poston, Dayton
Susan Thomas Powell, Galveston
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Charles E. Soechting, San Marcos
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Lloyd Greg Tate, Groesbeck
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Jason E. Wells, Friendswood
John Darrel Woods, Houston
Gary Zerola, Boston
Student Members
Robert D. Cates, Dallas
Douglas E. Huff, Austin
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Greg Westfall

The Unlikely Missionary

I went on a ten-day mission trip a month ago. To Africa.

Editor’s
Comment
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It all started one Sunday when the priest of the African orphanage that our Episcopal
church supports came here to make a presentation about progress at the orphanage. The
orphanage is called “Amazing Grace,” and it houses 72 girls whose parents have died of AIDS.
I saw some pictures and it looked cool. So I asked Mollee and then volunteered us to go on
the next trip.
I hear that people are “called” to go on overseas mission trips. To me, it felt like another
in a long series of whims I have entertained throughout my life. Joining the army was another
whim. I joined the U.S. Army after about a second of thought when I was 20. Took me three
years to recover from that one.
Mollee and I agreed in May to do the trip the last week of July. My job would be to teach
the girls music and to take pictures. The kids didn’t go.
Once we hit crunch time I got on iTunes and started ordering “praise and worship”
standards. I ended up learning and charting 16 praise songs, which brought my entire praise
and worship repertoire to . . . 16. “Go Tell It on the Mountain.” “This Is the Day (That the
Lord Hath Made).” “Seek Ye First.” Etc., etc.
We were laboring the entire time under some misconceptions. Mollee had heard that
they don’t use toilet paper in Africa. So we stocked up on baby wipes (turned out to be
wrong—they have lots of toilet paper—probably even had it before all the cell phones that
everyone carries). We were also told to kiss anything we don’t actually carry on the plane
(basically all our checked luggage) goodbye as soon as it hits Nairobi. It was for this latter
reason that I decided there was no way in hell I was going to take one of my guitars to Africa.
Through an African who was also on the mission I managed to source out an acoustic guitar.
Of course, all the luggage made it fine.
For those thinking of going, be aware that it takes 20 hours to fly to Nairobi. Flying back
took 24. Nairobi is 8 hours ahead of us time-wise. I got to see the sun set twice from a plane
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part harmony. Imagine Ladysmith Black Mambazo (who did the
traditional African vocalizations on Paul Simon’s “Graceland”)
done by girls from 8 to about 14 years old. It really was amazing.
These girls had no parents. They lived in an orphanage—an
orphanage with Turkish toilets and, until recently, no running
water. And they sang like angels. During the entire time I was
with them, not once did I ever feel tired.
Magic can truly happen anywhere. In this case I found magic
on a three-acre patch of land at the bottom of the Rift Valley
in one of the poorest nations on the planet. And it was worth
everything we went through. Even the screaming kittens.

window on the way there.
Now, jet lag and me have a special relationship. It is a longterm relationship, and we do so hate to say goodbye to each
other. When Mollee and I honeymooned in London, I spent
my days waking up around 4 and turning into a pumpkin at
sunset. But I thought I had the solution this time—Ambien.
The first night I got there I fell into an Ambien-induced stupor
at midnight, only to bolt upright at 3:00 a.m. And so it was the
entire trip.
We worked 16 hours a day. I hear tell there are fancy animals
in Africa, particularly in Kenya where we were. Lions, zebras,
wildebeest, cape buffalo—the whole Wild Kingdom/Lion King
thing. But while we were in Africa all we saw were chickens,
roosters, domesticated turkeys, a handful of cats and dogs, and
many, many skinny cows. Everyone it seems, in addition to a
cell phone, has a little herd of cattle that they drive on foot by
the side of the road. The first three nights we were there, a lit
ter of feral kittens screamed continuously through the night
below our room, their mother apparently working the evening
shift. About an hour before sunrise the roosters would take
over screaming duty. I just laughed under my mosquito net
and popped another Ambien.
Then there were the girls.
This orphanage has been around 5 years and houses 72
girls. In that time, there has been a turnover of exactly three.
We took them to a cultural museum and got them shoes and
in the afternoon we would go to the orphanage.
I handled the music in shifts—about 10 girls at a time. I
taught them the American songs and they did their best. They
were entertained. But at the end of the day, African music is
different from western music, and these girls were in no way
used to instrumental accompaniment. I knew they sang, though.
So on about the third group I set it down and asked them to
sing me one of their songs. I was not really prepared for what
I was about to hear.
These girls sing traditional African a cappella songs in four-

TCDLA

Memorializes
Charles Balwin
Quinn Brackett
Peter Bright
Jack H. Bryant
Phil Burleson
Byron Chappell
Emmett Colvin
C. Anthony Friloux Jr.
Jim Greenfield
Richard W. Harris
Odis Ray Hill
Weldon Holcomb
David Isern
Hal Jackson
Knox Jones
Joe Keagans
George F. Luquette
Homero Martinez
Ken McClain
Kathy McDonald
David A. Nix
Rusty O’Shea
Charles Rittenberry
George Roland
Thomas Gilbert Sharpe Jr.
Travis Shelton
Doug Tinker
Don R. Wilson Jr.
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F. R. Buck Files Jr.

Sex Offenders in the Texas and Federal Courts

W

aldo comes to your office and hires you to represent him in a sex offense case. The facts
and the law are against you and Waldo is convicted. Waldo is required to register as
a sex offender and, for whatever reason, fails to do so. Waldo comes back to you after he has
been indicted for his failure to register. Whether Waldo is being prosecuted in a Texas court
or in a federal court, your initial reaction should be that Waldo is in deep trouble.
Sex offender registration continues to be a hot topic. Over the past year, the various Texas
Courts of Appeal have consistently denied relief to individuals who have failed to comply
with the requirements of the Sex Offender Registration Program found in Chapter 62 of the
Texas Code of Criminal Procedure; e.g.,
g Villanueva v. State, 257 S.W.3d 527 (Tex.App.—Austin 2008): The defendant was convicted
and sentenced to 45 years confinement. The judgment was affirmed after the Court an
alyzed the legal and factual sufficiency of the evidence.
g Robertson v. State, 2008 WL 4684680 (Tex.App.—Eastland 2009) (Not reported in S.W.3d):
The defendant was convicted and sentenced to life in prison. The judgment was affirmed
after the Court held that a conviction for forceful rape in Louisiana was a reportable
conviction under Texas law. (Note: The judgment was modified to show that Robertson
was convicted of a third-degree felony.)
g Ex Parte Darnell, 2009 WL 976021 (Tex.App.—Fort Worth 2009) (Memorandum opin
ion—not to be published): The judgment denying Darnell’s motion to dismiss the
indictment under the Double Jeopardy and Ex Post Facto clauses was affirmed (and the
denial of his motion for a reduction of bail was also affirmed).

In the Federal Courts

Federal
Corner

If Waldo was convicted of a sex offense in one state and moved to another state and knowingly
failed to register as a sex offender, he has the potential for being convicted in a federal court,
confined in a federal penitentiary, and then placed on supervised release for the rest of his
life. Not a good outcome for Waldo.
The Statutes
In the federal courts, there are two statutes that a lawyer must understand before he or she
can represent a sex offender who knowingly failed to register: 42 U.S.C. §16913(a) (the Sex
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Offender Registration and Notification Act—“SORNA”) and
18 U.S.C. §2250(a).
42 U.S.C. § 16913 reads as follows:
(a) In general. A sex offender shall register, and keep the reg
istration current, in each jurisdiction where the offender
resides, where the offender is an employee, and where the
offender is a student. For initial registration purposes only,
a sex offender shall also register in the jurisdiction in which
convicted if such jurisdiction is different from the juris
diction of residence.
(b) Initial registration
		 The sex offender shall initially register		 (1)	before completing a sentence of imprisonment with
respect to the offense giving rise to the registration
requirement; or
		 (2)	not later than 3 business days after being sentenced
for that offense, if the sex offender is not sentenced to
a term of imprisonment.
(c) Keeping the registration current
		A sex offender shall, not later than 3 business days after
each change of name, residence, employment, or student
status, appear in person in at least 1 jurisdiction involved
pursuant to subsection (a) of this section and inform that
jurisdiction of all changes in the information required for
that offender in the sex offender registry. That jurisdiction
shall immediately provide that information to all other
jurisdictions in which the offender is required to register.
(d) Initial registration of sex offenders unable to comply with
subsection (b) of this section
		 The Attorney General shall have the authority to specify the
applicability of the requirements of this subchapter to sex of
fenders convicted before July 27, 2006, or its implementation
in a particular jurisdiction, and to prescribe rules for the reg
istration of any such sex offenders and for other categories of
sex offenders who are unable to comply with subsection (b)
of this section [emphasis added].
18 U.S.C. §2250(a) provides, in part, as follows:
(a) In general—Whoever—(1) is required to register un
der the Sex Offender Registration and Notification Act . . .
(2)(B) travels in interstate or foreign commerce . . . ; and
(3) knowingly fails to register or update a registration as
required by the Sex Offender Registration and Notifica
tion Act . . . shall be fined under this title or imprisoned
not more than 10 years, or both.

The Fifth Circuit’s Interpretation
of These Statutes
On July 21, 2009, a panel of the United States Court of Appeals
for the Fifth Circuit (Circuit Judges Jolly, Smith, and Benavides)
affirmed the conviction of Robert Lee Whaley for failing to
register as a sex offender. United States v. Whaley, ___ F.3d ___,
2009 WL 2153651 (5th Cir. 2009).
Proceedings in the District Court
Whaley had been indicted for a violation of 18 U.S.C. §2250(a)
by traveling in interstate commerce and knowingly failing to reg
ister and update a registration as required by 42 U.S.C. §16913.
(Note: SORNA was enacted more than three years after Whaley
was released from prison in Kansas.)
In the district court, Whaley’s lawyer moved to dismiss
the indictment, relying on Commerce Clause and Due Process
Clause challenges. Judge Sam R. Cummings of the United States
District Court for the Northern District of Texas denied the
motion. Whaley then entered into a plea agreement that con
tained the following factual resume:
In 1999, Whaley was convicted, under Kansas law, of ag
gravated sexual battery in Marshall County, Kansas, and
sentenced to 57 months of imprisonment. Kansas law
also required Whaley to register as a sex offender upon
his release from prison, and he signed notices explaining
his registration obligation in 1999 and 2003. Both notices
informed Whaley, inter alia, that if he moved to another
state, he was required to register in that state within ten
days.
Whaley registered without incident through April 5,
2007. Sometime before June 11, 2007, he moved without
leaving a forwarding address and did not update his reg
istration. On March 5, 2008, Whaley was found in Texas,
and he admitted to having moved from Kansas to Texas
between April 2007 and March 2008 without registering
as a sex offender in Texas or updating his registration in
Kansas.
Whaley entered a conditional guilty plea and reserved his
right to raise those constitutional challenges on appeal that he
had raised in the district court. After being sentenced, Whaley
timely filed his notice of appeal.

The Opinion
Judge Benavides, writing for the Court, authored an opinion
that reads, in part, as follows:
September 2009
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[The Commerce Clause Issue]
We first consider Whaley’s argument that the registration,
42 U.S.C. §16913, and penalty, 18 U.S.C. §2250, provi
sions of SORNA exceed Congress’s authority under the
Commerce Clause. The Commerce Clause of the U.S.
Constitution gives Congress the power “[t]o regulate
commerce with foreign nations, and among the several
states, and with the Indian tribes.” U.S. Const. art. I, §8.
The Supreme Court has identified three general cate
gories of activity that Congress may regulate under the
Commerce Clause:
First, Congress may regulate the use of the chan
nels of interstate commerce. Second, Congress is
empowered to regulate and protect the instrumen
talities of interstate commerce, or persons or things
in interstate commerce, even though the threat may
come only from intrastate activities. Finally, Con
gress’ commerce authority includes the power to
regulate those activities having a substantial relation
to interstate commerce, i.e., those activities that sub
stantially affect interstate commerce.
***
Whaley asserts that the penalty provision can only be
justified under the third Lopez prong as it does not reg
ulate the channels of interstate commerce nor concern
the regulation of persons or things in interstate com
merce. We disagree. Because §2250 applies only to those
failing to register or update a registration after traveling
in interstate commerce—in this case, Whaley traveled
from Kansas to Texas—it falls squarely under the first
Lopez prong. See United States v. Kung-Shou Ho, 311 F.3d
589, 597 (5th Cir. 2002), cert. denied, 539 U.S. 914, 123
S.Ct. 2274, 156 L.Ed.2d 129 (2003) (“[The first Lopez]
category includes the regulation of highways, railroads,
air routes, navigable rivers, and telecommunications
networks. The category also reaches the misuse of the
channels of interstate commerce.” [citations and quo
tation omitted]). As we have previously observed, “[i]t
has long been held that Congress may forbid or punish
the use of channels of interstate commerce ‘to promote
immorality, dishonesty, or the spread of any evil or harm
to the people of other states from the state of origin.’”
United States v. Lankford, 196 F.3d 563, 571 (5th Cir. 1999)
(quoting Brooks v. United States, 267 U.S. 432, 436, 45
S.Ct. 345, 69 L.Ed. 699 (1925)); see Heart of Atlanta Motel,
Inc. v. United States, 379 U.S. 241, 256, 85 S.Ct. 348, 13
L.Ed.2d 258 (1964) (“The authority of Congress to keep
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the channels of interstate commerce free from immoral
and injurious uses has been frequently sustained, and
is no longer open to question”(quotation omitted)); N.
Am. Co. v. SEC, 327 U.S. 686, 705, 66 S.Ct. 785, 90 L.Ed.
945 (1946) (“Congress may impose relevant conditions
and requirements on those who use the channels of
interstate commerce in order that those channels will
not become the means of promoting or spreading evil,
whether of a physical, moral or economic nature”).
Through §2250, Congress has forbidden sex offenders
from using the channels of interstate commerce to evade
their registration requirements, and we have no doubt
that it was within its power under the Commerce Clause
to do so.
***
We therefore reject Whaley’s Commerce Clause Chal
lenge.
[The Due Process Clause Issue]
Whaley also argues that his conviction violates the Due
Process Clause because he never received notice that he
was required to register under SORNA. Whaley was no
tified of his obligation to register as a sex offender un
der Kansas law, but he was never directly notified of the
requirement to register under SORNA or the increased
federal penalties for failing to register under SORNA. A
provision of SORNA, 42 U.S.C. §16917, addresses noti
fication of offenders. Because Whaley was released from
prison before SORNA was enacted, he was not informed
of the federal registration requirement upon release from
custody as described in §16917(a). Section 16917(b) in
structs the Attorney General to “prescribe rules for the
notification of sex offenders who cannot be registered
in accordance with subsection (a) of this section.” At the
time of Whaley’s indictment, the Attorney General had
not yet issued those rules.
In general, ignorance of the law is not a defense to
criminal prosecution.
***
However, the Supreme Court has recognized an excep
tion to this principle. When a law requires someone to
undertake an affirmative act to avoid criminal punish
ment, some knowledge or notice of the law is required.
***
In this case, Whaley was certainly aware that he was re
quired to register under Kansas law, which mandated that
he notify the sheriff ’s department if he moved out of state
and that he register in the new state. At his conviction in

1999, Whaley signed an offender registration form at
tached to a Notice to Offenders. This notice included the
statement “I understand that if I change my residence to
another state, I must inform the law enforcement agency
where last registered of my change of residence and must
register in the new state within ten (10) days.” Upon re
lease from prison in 2003, Whaley signed an updated,
longer Notice to Offenders, which included the following:
“I understand that if I change my residence to another
state, I must inform the law enforcement agency where
last registered and the Kansas Bureau of Investigation of
my change of residence and must register in the new state
within ten (10) days.” We agree with the other circuits to
have addressed this issue that notice of a duty to register
under state law is sufficient to satisfy the Due Process
Clause. See Gould, 568 F.3d at 468–69; Dixon, 551 F.3d
at 584; United States v. Hinckley, 550 F.3d 926, 938 (10th
Cir. 2008), cert. denied, — U.S. —, 129 S.Ct. 2383, 173
L.Ed.2d 1301 (2009); United States v. May, 535 F.3d 912,
921 (8th Cir. 2008), cert. denied, — U.S. —, 129 S.Ct.
2431, — L.Ed.2d — (2009).

My Thoughts
g Less than two weeks after Whaley was decided, another panel
of the Circuit (Circuit Judges Davis, Owen, and Haynes)
in a per curium opinion affirmed the judgment in a case in
which the defendant raised the same issues the Court had
decided in Whaley. United States v. LeTourneau, 2009 WL
2391526 (5th Cir. 2009) (Not Selected for Publication in the
Federal Reporter). LeTourneau had also been convicted of
failing to register in accordance with SORNA. The district
judge (unnamed in the opinion) had assessed a sentence
of 51 months imprisonment by a life term of supervised
release. In a per curium opinion affirming the judgment
of the district court, the Court said, in essence, “We really
did mean what the Court said in Whaley.”
g Whaley was represented by Jason Douglas Hawkins of the
Federal Defenders’ Office for the United States District
Court in the Northern District of Texas. LeTourneau was
represented by Marjorie A. Meyers, the Federal Defender for
the United States District Court for the Southern District
of Texas. Both of these lawyers are members of TCDLA.
g The lawyers of the federal defenders offices are consistently
setting the standard for defense lawyers who practice in the
United States Courts. If you ever have an issue and want
to brainstorm it, my experience is that federal defenders
are available and are eager to work with any defense lawyer

who has looked at an issue before coming to their office.
g Associate Dean Catherine Greene Burnett (aka Cathy) of
the South Texas College of Law has been an author/speaker
on the topic “Sex Crimes: Punishment and Consequences.”
I have handed out dozens of copies of her paper to clients
accused of sex offenses. The paper is long and detailed and
excellent. It puts any client on notice that he or she will be
required to register if convicted of certain offenses.
g Federal confinement is better for sex offenders than state
confinement; however, supervised release for life is always
a possibility. Covering that with the client during the first
interview is always an “attention getter.”

Become a Fellow or
Super Fellow
Texas Criminal Defense Lawyers
Educational Institute

Endowment Program
TCDLEI has created an endowment program
to ensure continuing legal education for
tomorrow’s criminal defense lawyer.
g Your money will be deposited into a
special endowment fund.
g Your contribution will be used to build a
fund for future Texas lawyers.
What you can do? Contribute $1,500 and
become a Fellow. Contribute $3,000 and
become a Super Fellow (form available on our
website).
Help support TCDLEI in its efforts to make funds
available for future criminal
defense lawyers in Texas.
For more information, contact Joseph Martinez at
512-646-2726.
Make YOUR
contribution TODAY!
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Congratulations to TCDLA Board Member Tony Vitz of
 
McKinney, who got an acquittal from a jury in a DWI
trial. Client had 5 or 6 beers and blew a .09. Says Tony:
“This jury didn’t want to convict John and after two
hours found him not guilty. They talked to John and his
wife after the trial and pretty much ignored me, but then,
it wasn’t about me.” Excellent job, Tony.

Send your letters, pictures, gripes, bonehead gaffes, or whathave-you to champton@tcdla.com or chattersley@tcdla.com.

Kudos
Board Member Reynaldo “Rey” Merino of McAllen had
 
two good wins for the accused this year:
(1) In February of this year, I defended a U.S. Border
	
Patrol Agent accused of raping an illegal alien in his custody. After months of pre-indictment wrangling with the
Feds, the Feds sent the case to the State for prosecution.
Recognizing a defective search warrant, we successfully argued for suppression of certain physical evidence
seized from the defendant’s home. The case then went to
trial with a parade of witnesses from bar maids to State
and Federal investigators. The Defendant did not testify,
and a jury in the 430th District Court came back with
an acquittal. The defensive theory was that the sexual
encounter was not their first encounter, and that the alleged victim was positioning herself for legal status.
(2) Later, in July 2009, I defended a poor soul who was
	
indicted with 55 counts of Agg. Sexual Assault and Indecency, reported as the largest sexual assault indictment
in Hidalgo County history. The Defendant was basically
accused by his teenage stepdaughter and daughter of
raping them in various ways over a period of 5 years.
After eight months in jail, the Defendant got his day
in court. Prior to Jury selection, the State dropped 44
counts. Prior to closing arguments, they dropped one
more count. The jury of 10 women and 2 men acquitted
my client on the remaining ten counts.
18 VOICE FOR THE DEFENSE
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Wilfred Aguilar
Member David
Frank of Austin
says: Judge Aguilar
inspired me to be
a better lawyer.
He was a great
judge who cared
about the rights of
the accused but
he also challenged
defendants and
lawyers who had
the wrong attitude in his court. I remember
him saying that at the misdemeanor level
criminal defendants could really turn their
lives around. I think he wanted that and felt
like the criminal justice system in his court
was set up to help people. A few months
ago I saw him seated on a bench outside
the courthouse and I sat down next to him. I
told him about the influence he had on me
when I first started practicing. I reminded
him about the times he would berate me
in front of my clients and tell me this is no
way to start a practice. He still thought that
was funny. I am glad I had the chance to tell
him then that I admired him. He was a great
judge.

The 10th Annual George Roland Memorial Scholarship was
awarded to Kelsey Jarzombek, who will study political science
in the honors program this fall at Baylor University. Shown are
Sharon Roland, Debbie Jarzombek, Kirby Jarzombek, Kelsey,
and Colin County Criminal Defense Lawyers Association’s
Alyse Ferguson.

All in the family: Hall-of-Famer Roy R. Barrera Sr. and granddaughter Marissa Barrera Morales worked together on State of
Texas v. Chris Solis, wherein the Defendant was charged with
Murder and Agg. Assault in two cases. The plea-bargain offer
was 40 years and the jury returned verdicts of 20 years, concurrent. Marissa is a former briefing attorney for the CCA and a
Bexar County prosecutor. Photo by Kim Palmer.

Seminars sponsored by CDLP are funded by a state grant administered by the Texas Court of Criminal Appeals.
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Point
Counterpoint

Yea

Should Past
Presidents
Pay Tuition
to TCDLA
Events?

Plane Ticket to San Antonio: $130
Tuition to Rusty Duncan: $535
Involvement in TCDLA: Priceless

W

e believe in it. We argue it every day. Our profession exists because of it. The notion of equality. That
everyone deserves a fair shake and that no person is either more or less deserving than the next just
because of social status, wealth, affiliation, or education. During the Membership Retreat to the Civil
Rights Museum in Memphis, Tennessee, last summer, Reverend Billy Kyles reignited that belief in each
of us when he told us how his friend, Martin Luther King Jr., passionately led the fight for equal treatment under the
law.
It is very true that tuition to Rusty Duncan is expensive and the costs of CLE programs seem to be constantly
increasing while at the same time our economy hemorrhaging. But to give past presidents special treatment solely
because of status is contrary to our fundamental belief in equality. We represent the underprivileged, the uneducated,
the poor, and we argue that those people should be treated equally. What then does it say about us if we provide
special status among our own just because of a past position?
After all, first and foremost, we are all members of this great organization. Titles and elected positions are tem
porary. Membership and resolve are permanent. I don’t want special status or treatment. None of us deserve it. The
organization will suffer a tremendous financial burden if tuition is waived for past presidents.
I am a member and I will continue to participate as a member, with those same duties and responsibilities, as
long as I am able because I love this group of lawyers. I suspect many members, including other past presidents, will
do so too, for precisely the same reason. After all, it’s the principles and ideals of this organization that initially draw
each of us and sustain us and keep us coming back year after year. It’s not a discounted tuition rate or free CLE. If
that’s all it was, then we wouldn’t have the more seasoned, wiser lawyers continue to come, participate, and impart
their wisdom to each of us like so many did at this year’s Rusty Duncan.
It’s because we all have a Rusty Duncan or Hal Jackson somewhere in our lives who took us under their wing
as a new lawyer—someone who inspired and fueled in us a belief in freedom, equality, and justice for everyone,
someone who taught us the ropes. So we will continue to come, participate, and do the same for those who come
after us even if it requires a registration fee. It is our debt of gratitude that we all willingly bear, and it is priceless.
—Rick Hagen
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Nay

I

t might seem self-serving for me to suggest that past presidents be allowed to attend TCDLA-sponsored
seminars without cost since soon I will be a past president. But I strongly believe that our organization will
be stronger if we embrace our past leadership and encourage their participation and involvement. Their
participation can be as simple as their attendance at our seminars and functions.
As I have said many times, I have been blessed to have known and worked with many great lawyers. I’ve learned
that often, some of the best CLE occurs in bars or over a cup of coffee, when a young lawyer can ask a question or
listen to war stories. The best CLE I ever participated in was at Rusty Duncan two years ago, when I watched and
listened to Racehorse, Frank Maloney, Roy Barrera, Anthony Nicholas, and Weldon Holcomb talking about their lives
and the practice of law. I firmly believe that TCDLA’s strength is in the quality of leadership we have had in the past
and the depth of their commitment to building an organization dedicated to justice. As these past leaders grow older,
they attain different life roles, such as becoming grandparents, and their interests change.
TCDLA will be stronger if we find a way to encourage our past leaders to attend its functions, to remain in
volved, and to teach our younger members. A simple way to accomplish this is to invite our past presidents to attend
seminars and waive their registration fees. We could give them the course materials on CD, and if they want a course
book, they’d have the option to pay for one. It would only cost the organization a few cups of coffee and a couple of
donuts, but our younger members would have the chance to meet and learn from the greats who came before them.
How do we do that? We tell them to come to seminars and sign in. We tell them to participate and continue to
give to us today what they gave to us in the past. We say thank you for caring about TCDLA.
How does TCDLA thank our past leaders for their contributions of time, money, and energy? How many gifts
have we received from Gerry Goldstein, Scrappy Holmes, or Dan Hurley? How much time has Gerry Morris or Betty
Blackwell given to us in planning seminars or lecturing? How can TCDLA thank Mark Daniel for his contributions to
our legislative initiatives? Would our trial college be as successful as it is without Tim Evans?
Simply put, we should allow our past presidents to attend our functions without cost because our membership
will be better off by their presence, and we can say thank you. Our younger members need to see, hear, and
meet Gerry Goldstein. They need to learn from Scrappy’s experiences and from David Botsford’s knowledge and
determination. We need these leaders to attend and be active in the organization.
Not only do we need them, but they need us as well. Vincent Perini recently wrote Joseph thanking him for the
free tuition at Rusty this past year:
Age makes a huge difference, less so for lawyers affiliated with a firm. Most of us are solos, however.
I knew my practice would shrink as I grew older, but I’m astonished at how much. Referral sources
die or retire—or get “kicked upstairs” (no middle-management businessman is going to call the
Managing Partner of his company’s civil law firm about his son’s drug arrest).
Indeed, those who know me best will tell you that I would have more business if I engaged in
marketing more aggressively. And, of course, the most important reason for my diminishing clientele
is the crowd of eager, capable, and younger criminal defense lawyers following on my heels. It’s in
the nature of things; there is nothing unfair about it. Brimming with enthusiasm and overconfidence,
they are tough competitors. I had my 15 minutes of fame, and now it’s their turn.
In short, I probably would not have/could not have attended the Rusty Duncan this year but for
the complimentary fee. My practice is just too weak to support the expense.
How do we thank Vincent Perini for his contributions to TCDLA? We invite him to our seminars and to Rusty
Duncan in particular. We tell him and all the others that we respect and need their participation and attendance,
which are more valuable to our membership than a few dollars. But most of all, we extend to them the hand of
friendship and comradeship, just as they have extended their leadership and experience to us in the past. Our past
is our strength. The Texas Criminal Defense Bar is the best in the country because of the paths traveled by Percy,
Weldon, Racehorse, Goldstein, and Scrappy. Let’s give a little to our past leaders who selflessly given so much to the
rest of us. This is the best way that we as a group can say thank you.
—Stan Schneider
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Samuel E. Basset t

Family
Violence
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Pa r t 1

Criminal & Civil Aspects
Family violence cases can be more time consuming and emotionally taxing than
the average criminal case. A charge of “Assault Family Violence,” carries with it
many unique psychological, ethical, and legal dynamics. When I am handling
these cases, I sometimes have to read the Penal Code, Code of Criminal
Procedure, Family Code and Rules of Professional Conduct, during the course
of the case. There are many traps to avoid, both practically and personally,
in taking these cases. As a lawyer who practices in both family and criminal
courts, I hope that this article will assist you in understanding how the tangled
web of decisions in these cases can bring an involved party consequences he or
she may never have imagined at the outset of the case.

Criminal Offense of “Assault Family
Violence”—Penal Code, Section 22.01
Section 22.01(a) of the Texas Penal Code provides that a person
commits the offense of assault if the person:
1. intentionally, knowingly, or recklessly causes bodily injury
to another, including the person’s spouse;
2. intentionally or knowingly threatens another with imminent
bodily injury, including the person’s spouse; or
3. intentionally or knowingly causes physical contact with
another when the person knows or should reasonably be
lieve that the other will regard the contact as offensive or
provocative.
Generally speaking, an offense under (a) (1) is a Class A
misdemeanor unless it is shown on the trial of the offense that
the person has been previously convicted of an offense against a
member of the defendant’s family, household, or a person with
whom the defendant has had a “dating relationship.” In the
event of a previous conviction for assault under one of those
circumstances, the case may be prosecuted as a third-degree
felony. There are other exceptions that can cause enhancement

when the victim is a public servant or security officer. An offense
under (a)(2) or (a)(3) is normally a Class C misdemeanor with
exceptions carved out for sports participants, elderly individuals,
and/or disabled individuals.
Bail in Certain Family Violence Cases
The 80th Legislature passed and the Governor signed a bill (HB
3692) providing for a constitutional amendment to deny bail in
certain family violence cases where a person was on bond for
a family violence case and probable cause existed to believe a
condition of that bond had been violated. This amendment won
overwhelming approval in the public vote that followed.
Family Violence Findings and Definitions
Article 42.013 of the Texas Code of Criminal Procedure requires
a finding of family violence be entered into the judgment of any
case. In State v. Eakins, 71 S.W.3d 443 (Tex. App.—Austin, 2002),
the trial court granted a motion to suppress evidence of the prior
conviction because there was no affirmative finding of family
violence in the judgment. The Third Court reversed, holding
that the finding in the judgment is the only way to prove that the
September 2009
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prior case involved family violence. The Court held that the State
could introduce extrinsic evidence that the previous assault was
committed against a “family member.” The Houston Court of
Appeals has gone even further, holding that the prior judgment
containing an “N/A” notation was not sufficient to negate a
showing of a family violence finding in a prior assault case. State
v. Cagel, 77 S.W.3d 344 (Tex. App. Houston [14th Dist.] 2002).
The Court did suggest that a different result may have occurred
if the word “no” had been used in the judgment.
In 1999, the legislature enlarged the group of victims to
support a finding of family violence to not only include “family
members” but also “household members” as defined by the Fam
ily Code. The Family Code provisions applicable are:
Section 71.003, Family Code:
“Family” includes individuals related by consan
guinity or affinity, as determined under Section 573.022
& 573.024 of the Government Code, individuals who
are former spouses of each other, individuals who are
parents of the same child (without regard to marriage),
and a foster child and foster parents, without regard to
whether or not those individuals reside together.
Section 71.005, Family Code:
“Household” means a unit composed of persons
living together in the same dwelling, without regard to
whether they are related to each other.
As a result of this expansion of the meaning of “family,” I
have on several occasions represented college roommates who
get into a physical altercation and are charged with assault family
violence. Keep in mind that the definition also encompasses
“former spouses,” which leads to many interesting possibilities
for persons who are divorced.
“Dating Violence” can now be the basis for an enhancement
of an Assault/Family Violence or an Assault/Dating Violence
to a third-degree felony under 2005 legislative amendments
to Section 22.01 of the Texas Penal Code. Therefore, such a
finding in an assault case is now of great significance. “Dating
Violence” is defined in Section 71.0021(a) of the Texas Family
Code as follows:
an act by an individual that is against another individual
with whom that person has or has had a dating rela
tionship and that is intended to result in physical harm,
bodily injury, assault or sexual assault or that is a threat
that reasonably places the individual in fear of imminent
physical harm, bodily injury, assault, or sexual assault, but
does not include defensive measures to protect oneself.
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Subsection (b) of 71.0021 in the TFC discusses the factors
to be considered in determining whether or not there is a “dating
relationship”:
1. The length of the relationship;
2. The nature of the relationship; and
3. The frequency and type of interaction . . .
Keep in mind that a victim of dating violence, even involving
a non-household or family member, can seek a protective order
under Chapter 85 of the Family Code or under Chapter 17.292
of the Code of Criminal Procedure.
Recent case: In Haynes v. State, 254 S.W.3d 466 (Tex.
App.—Houston [1st Dist] 2007) (p.d.r. granted on 8/22/07 and
judgment affirmed in Haynes, 273 S.W.3d 183 (Tex. Crim. App.,
2008)), the court held that the State is not authorized to use TFC
Section 71.006 to define who constitutes a household member
for the purposes of committing assault family violence. TFC
71.006 states that a person who previously lived in a household
is a “member of a household” for purposes of the TFC. Haynes
clarifies that such a broad definition does not apply to TPC
22.01(b)(2) since 22.01(b)(2) does not make reference to TFC
71.006. In the opinion affirming the judgment of the Court of
Appeals, the Court of Criminal Appeals debated whether or
not the Court of Appeals could reform the judgment of the
trial court to reflect a lesser included offense when one was not
included/requested in the jury charge. The Court of Criminal
Appeals concluded that the court of appeals could not reform
and render a judgment on a lesser included offense under these
circumstances.
Prior Convictions
It is clear that the State must prove the facts of an alleged prior
conviction for an assault constituting family violence, but it
has been held that the dates of the convictions for the prior
offenses are not elements of a felony assault family violence.
Sheppard v. State, 5 S.W.3d 338 (Tex. App.—Texarkana, 1999).
In that case, the offense for which the defendant was convicted
occurred after the effective date of the amended statute, but the
prior convictions occurred before the statute was amended. The
defendant contended that the two prior offenses were elements
of the offense. The court rejected his claim and permitted the
felony conviction for assault family violence to stand.
In the 2005 legislative session, SB 91 also amended Section
22.01 of the Texas Penal Code to expand the enhancement provi
sions to include other convictions besides assault/family violence
(sexual assaults, kidnapping, aggravated kidnapping, indecency
with a child), including those involving a dating relationship.

The amendment permits out-of-state assault convictions to be
used for enhancements.
Class C Misdemeanors: If there is a finding of family violence
made in a Class C assault case, even where deferred disposition
is granted, it is possible that the finding may be used to elevate
a subsequent assault to a third-degree felony.

Code offenses from the discharge provisions of deferred ad
judication.
Practice note: There are some circumstances where a com
pleted community supervision that is not deferred adjudication
can have similar discharge order language under Section 20 of
Article 42.12. In that case, a defendant might argue that he had
an expectation that the completed community supervision re
leased him from all penalties and disabilities and thus should
Deferred Adjudication & Family
not be considered for enhancement purposes in family violence
Violence Enhancements
cases. There are cases where completed prior probation was held
Although Texas Penal Code §22.01(f) provides that a prior not to be a prior conviction for purposes of enhancement. See
deferred adjudication community supervision
Jordan v. State, 36 S.W.3d 871 (Tex. Crim. App.
The
sentence, even if successfully completed, is
2001) (state jail felony POCS case where
court seems to
to be considered a prior conviction for en
judge improperly used a prior probation
hancement purposes, this could violate
to incarcerate defendant rather than giv
imply that if an injury is
the ex post facto provisions of the Texas significant, whatever caused the ing him automatic probation); State v.
and U.S. constitutions. The change in the
Newsom, 64 S.W.3d 478 (Tex. App.—El
injury can be considered a
law applies only to an offense committed
Paso) (prior probation held not to be prior
deadly weapon.
on or after September 1, 1999, and, thus, the
conviction for enhancement of subsequent
simplest case upon which to obtain a third-degree
stalking case).
felony assault conviction is where the deferred adjudication for
family violence assault occurred after September 1, 1999.
Deadly Weapon Findings—“Hands and Feet”
In a case where the State attempts to enhance using a de
ferred adjudication with a pre-September 1, 1999, offense, it Lane v. State, 151 S.W.3d 188 (Tex. Crim. App. 2004) held that
seems clear that such would violate the ex post facto prohibition. hands and feet were deadly weapons in an assault family vio
An example of a successful challenge to an enhancement in a ag lence case, properly raising the charge to aggravated assault.
gravated sexual assault case occurred in Scott v. State, 55 S.W.3d In that case, the appellant argued that all family violence cases
593 (Tex. Crim. App. 2001). Section 12.42 was amended in 1997 could be raised to felony aggravated assault under this theory.
to allow a prior deferred adjudication to enhance a subsequent Nonetheless, the Court held that a factual circumstance analysis
conviction for aggravated sexual assault to an automatic life of the deadly weapon findings caused it to conclude that the
sentence. In that case, the defendant charged with aggravated evidence was sufficient to support the findings in that case. In
sexual assault was sentenced to an automatic life sentence based a candid footnote, the court stated: “Indeed, almost anything
on an enhancement using a successfully completed deferred can be a deadly weapon, ‘depending upon the evidence shown.’”
adjudication for indecency with a child that occurred prior to Id at 191.
the enactment of §12.42 of the Texas Penal Code. The Court of
The court seems to imply that if an injury is significant,
Criminal Appeals, with Keller writing for the majority, held that whatever caused the injury can be considered a deadly weapon.
using a successfully completed deferred adjudication to enhance This was a fact-driven case since the victim was punched several
in this context violated the ex post facto prohibition.
times with a fist, was kicked after she fell, lost consciousness tem
Another challenge to be made, even for prior enhancements porarily, and suffered bruising in several areas of her body. At the
involving a family violence finding after September 1, 1999, hospital, she was seen to have suffered from nausea, vomiting,
would be to argue that Article 42.12 of the Code of Criminal dizziness, and considerable pain to her neck, chest and back.
Procedure was specifically amended to except sexual assault
cases listed in §12.42 of the Penal Code from the discharge
Collateral Consequences—(“I
provisions of deferred adjudication. No such provisions exist
Had No Idea That Would Happen”)
for deferred adjudication on family violence cases. In fact, in
Scott, Judge Keller held that the punishment increase for sexual When a person is arrested for family violence, a number of
assault cases could only apply to individuals who received de possible collateral consequences come into play. For a couple
ferred adjudication after Article 42.12 of the Code of Criminal under stress, there is often a concurrent divorce or protective
Procedure was amended to specifically except §12.42 Penal order application filed. Often, there is an Emergency Protective
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Order entered by the magistrate at the jail. This is sometimes
followed by a more formal and adversarial Protective Order
Hearing before a judge with jurisdiction over family law matters.
Such matters are clear examples of collateral consequences in
assault family violence cases.
Collateral Consequence #1—Protective Orders

82.009 of the Texas Family Code sets for the prerequisites for
the issuance of a Temporary Ex Parte Protective order:
The application must contain:
1. a detailed description of the facts and circumstances con
cerning the alleged family violence and the need for the
immediate protective order; and
2. must be signed by each applicant under an oath that the
facts and circumstances contained in the application are
true . . .

There are two types of protective orders in assault family violence
situations. The first, known as an “Emergency Protective Order,”
is authorized under Article 17.292 of the Code of Criminal
The court must also find that there is a clear
Procedure. The second type of Protective Order
If
and present danger of family violence (Texas
is authorized under Chapters 83 and 85 of
an assault arrest
Family Code, §83.001). Under §83.006 of
the Family Code. There are important
resulted from “mutual
the Texas Family Code, a defendant may
distinctions between the two protective
be excluded from his/her residence if
orders that every practitioner should
combat,” you should consider
the applicant appears to testify at the
be aware of during representation in
a race to the courthouse to file a
time the Temporary Ex Parte Protective
family violence cases.
protective order on your client’s
Order is issued provided that the court
behalf in conjunction with a
finds:
Code of Criminal Procedure, “Emer
divorce petition.
gency Protective Orders”: Article 17.292 of
1. the applicant resides in the same residence and
the Texas Code of Criminal Procedure permits a
has for at least 30 days resided in the same residence;
magistrate to issue a protective order of 31– 61 day du
2. the person to be excluded has, within 30 days, committed
ration on the court’s own motion or on the motion of a victim,
family violence against a member of the household; and
prosecutor, guardian, or any peace officer. This order may be
3. there is a clear and present danger that the person to be ex
issued without any opportunity for an adversarial hearing only
cluded is likely to commit family violence against a member
following an arrest for a family violence-related offense or a
of the household.
stalking offense. Even if this order conflicts with existing court
orders, the conditions imposed under this Article prevail un
less a court later enters a protective order under Chapter 85 of Such an order is often referred to as a “kick out order” among
the Texas Family Code. In that case, the Chapter 85 Protective family law practitioners.
Following the issuance of a Temporary Ex Parte Protective
Order supersedes the Emergency Protective order conditions,
Order under Chapter 82–83, a hearing is conducted pursuant to
to the extent there is a conflict.
In a case where serious bodily injury is alleged or where a Chapter 85 of the Texas Family Code. Such a hearing requires
deadly weapon is alleged, an Emergency Protective Order must notice to the respondent and the right to an adversarial hearing
be issued by the magistrate prior to the defendant’s release from on whether or not the requisites can be met to justify the issuance
jail. A magistrate issuing this type order may also suspend the of a protective order. Although often referred to as a “quasi
defendant’s permit to care a concealed handgun. An alleged vic criminal proceeding,” a hearing under this Chapter is a civil
tim of “dating violence” can be granted such a protective order proceeding and the movant’s burden is preponderance of the
since 17.292 of the Code of Criminal Procedure permits such evidence. At the close of the hearing, the court must make two
an order for an offense involving “family violence” within the findings to support the issuance of a protective order:
definitions proscribed in Chapter 71 of the Family Code.
1. family violence has occurred; and
2. family violence is likely to occur in the future.
Family Code Protective Orders: A person may apply for a
Protective Order under Chapters 82, 83, and 85 of the Texas
Texas Family Code, §85.001. The duration of a protective
Family Code. These applications are sometimes handled by
a County or District Attorney’s Office, but it is common for order is up to two (2) years from the date the order is issued
private attorneys to file these applications on behalf of their in open court. If such a protective order is granted, it is a fire
clients (usually in the context of a divorce proceeding). Section arms act violation to possess a firearm during the duration of
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the protective order (see below). After a protective order is is
sued, a court has the discretion to modify the protective order
under Chapter 87 of the Texas Family Code. Under the 2005
legislative amendments to the Family Code, a protective order is
now appealable. However, in the event that the protective order is
entered in a pending divorce or SAPCR, the appeal of the protective
order may not be prosecuted until a final order is entered in said
divorce or SAPCR. Texas Family Code, Section 81.009.
Another important amendment to the Family Code with
regard to protective orders occurred in the 2005 legislative ses
sion(s). To resolve the dispute as to whether or not an agreed
protective order without findings of family violence could be en
forceable in a criminal prosecution, Section 85.005 of the Texas
Family Code was amended to explicitly provide that an agreed
protective order is enforceable both civilly and criminally.
Practice Note: Since a protective order is a civil proceeding,
you can institute discovery (interrogatories, depositions, etc.)
to defend against the issuance of the order. If you are handling
a criminal case in which there is a protective order hearing on
the same facts, the hearing and/or discovery can be an invaluable
context to learn more about your case or to score an early
“knockout blow” if you win the protective order hearing. If
you are aggressive, and if an assault arrest resulted from “mutual
combat,” you should consider a race to the courthouse to file
a protective order on your client’s behalf in conjunction with
a divorce petition. Remember, the “first to file” has a distinct
advantage in civil proceedings, including protective order hear
ings.
A Third Type of Protective Order—Sexual Assault Cases

Though it is outside the scope of this topic, it should be noted
that Article 7A of the Code of Criminal Procedure provides for
the availability of a protective order in cases involving sexual
assault with adults or children as the alleged victim, regardless
of the relationship between the applicant and the alleged offender.
In some circumstances, such a protective order can be effective
for the duration of the lives of the offender and victim.
Procedural Note: Texas Rule of Civil Procedure 245: This
rule provides that a court may set contested cases for trial “with
reasonable notice, of not less than forty-five days” for the first
setting for trial or otherwise by agreement of the parties. It
would seem that this rule could be enforced with regard to a
final hearing on a protective order and should be used when
the matter is going to be hotly contested and not merely a tool
for discovery.

Collateral Consequence #2—Firearm Possession
A finding of family violence and/or a conviction for assault/fam
ily violence carries the collateral possibility of being convicted
under either state or federal statutes prohibiting firearms pos
session in this context.
Federal Firearms Law

18 U.S.C. 922 (g)(9) provides that it shall be unlawful for any
person who has been convicted in any court of a misdemeanor
crime of domestic violence, to . . . possess . . . any firearm or
ammunition.
18 U.S.C. 921 (a)(33)(A) provides that the term “misdemeanor
crime of domestic violence” means an offense that is a misde
meanor under any law and has, as an element, the use or at
tempted use of physical force, or the threatened use of a deadly
weapon, committed by a current or former spouse, parent, or
guardian of the victim, by a person with whom the victim shares
a child in common, by a person who is cohabitating with or has
cohabitated with the victim as a spouse, parent, or guardian, or
by a person similarly situated to a spouse, parent or guardian
of the victim.
18 U.S.C. 921 (B)(i) provides that a person shall not be considered
to have been convicted of such an offense unless:
1. the person was represented by counsel in the case, or know
ingly and intelligently waived the right to counsel;
2. in the case of a prosecution for an offense described in this
paragraph, for which a person was entitled to a jury trial
in the jurisdiction in which the case was tried either: tried
the case to a jury OR knowingly and intelligently waived
the right to jury trial.
18 U.S.C. 921 (B)(ii) provides that a person shall not be con
sidered to have been convicted . . . if the conviction has been
expunged, set aside, or is an offense for which the person has
been pardoned or has had civil rights restored unless the pardon,
expungement, or restoration of civil rights expressly provides
that the person may not ship, transport, possess or receive fire
arms.
These prohibitions do not include convictions for reckless
conduct or terroristic threat. See United States v. White, 258 F.3d
374 (5th Cir. 2001).
Protective Orders and Restraining Orders under the Texas
Family Code may also invoke Federal Firearms Act violations.
18 U.S.C. 922 (g)(8) prohibits possession of a firearm if they
are subject to a court order that:
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(A) was issued after a hearing of which such person received
actual notice, and at which such person had an opportunity
to participate;
(B) restrains such person from harassing, stalking, or threatening
an intimate partner of such person or child of such intimate
partner or person, or engaging in other conduct that would
place an intimate partner in reasonable fear of bodily injury
to the partner or child and
(C) (i)	includes a finding that such person represents a credible
threat to the physical safety of such intimate partner
or child; or
		 (ii) 	by its terms explicitly prohibits the use, attempted
use, or threatened use of physical force against such
intimate partner or child that would reasonably be
expected to cause bodily injury.
It is clear that a person under a Chapter 85 Protective Order,
issued after notice and adversarial hearing, can be prosecuted
for under 18 U.S.C. 921 for a felony.
What is perhaps more disturbing is that a person under a
standard temporary injunction in a divorce case (which almost
always includes language prohibiting him/her from threatening
the other party, causing bodily injury to the other party, or
threatening the other party or a child with bodily injury) can
be prosecuted under 18 U.S.C. 922 for a felony federal firearms
act violation if the person possesses firearms while under such
an order. United States v. Emerson, 270 F.3d 203 (5th Circuit
2001). In Emerson, the defendant appeared at his temporary
orders hearing in a divorce case without counsel and agreed, on
the record, to the “standard” temporary injunction terms. Less
than four months later, the defendant was indicted by a Tom
Green County federal grand jury for a violation of 18 U.S.C. 922
(g)(8). Although U.S. District Judge Sam Cummings dismissed
the indictment on motion of the defendant, the Fifth Circuit
rejected statutory and constitutional arguments on his behalf,
not the least of which was a Second Amendment argument that
triggered numerous amicus briefs to be filed in the case on both
sides of the issue.
Recent U.S. Supreme Court Case: United States v. Hayes, 129
S.Ct. 1079 (2009) holds that in a prosecution under 18 U.S.C.
921, the existence of a domestic relationship must be proven
beyond a reasonable doubt with regard to a predicate offense
but does not need to be a defining element of the offense. In
that case, the Defendant was prosecuted under 18 U.S.C. 921
by virtue of a prior “battery” conviction under West Virginia
law that was a general statute at the time of his conviction. The
Supremes held that the proof was sufficient when it was es
tablished that the Defendant had a child with the prior victim
and cohabitated with her at the time of the “battery.” Thus, the
28 VOICE FOR THE DEFENSE

September 2009

prosecution under 18 U.S.C. 921 was upheld.
State Firearms Law

Section 46.04 of the Texas Penal Code provides, in pertinent
part:
		 . . .
b) A person who has been convicted of an offense under Section
22.01, punishable as a Class A misdemeanor and involving
a member of a person’s family or household, commits an
offense if the person possesses a firearm before the fifth
anniversary of the later of:
		 1)	the date of the person’s release from confinement fol
lowing conviction of the misdemeanor; or
		 2)	the date of the person’s release from community su
pervision following conviction of the misdemeanor.
c) A person, other than a peace officer, . . . who is subject to an
order issued under Article 17.292 of the Code of Criminal
Procedure (emergency protective order) commits an offense
if the person is in possession of a firearm after receiving
notice of the order and before expiration of the order.
Collateral Consequence #3—Custody of Children
Section 153.004 of the Texas Family Code outlines some im
portant consequences upon a finding of a “history of domestic
violence” in a suit affecting the parent child relationship. Section
153.004 of the Texas Family Code provides, in pertinent part:
a) In determining whether to appoint a party as a sole or joint
managing conservator, the court shall consider evidence
of the intentional use of abusive physical force by a party
against the party’s spouse, a parent of the child or any person
younger than 18 years of age committed within a two-year
period preceding the filing of the suit or during the pen
dency of the suit;
b) The court may not appoint joint managing conservators if
credible evidence is presented of a history or pattern of past
or present child neglect, or physical or sexual abuse by one
parent directed against the other parent, a spouse or a child
. . . It is a rebuttable presumption that the appointment of
a parent as the sole managing conservator of a child or as
the conservator who has the exclusive right to determine
the primary residence of the child is not in the best interest
of the child if credible evidence is presented of a history or
pattern of past or present child neglect, or physical or sex
ual abuse by that parent directed against the other parent,
a spouse or a child. . . .

Additionally, Section 153.004 (c) of the Texas Family Code
also makes it clear that the court must deny access to a child to a
parent who has a history or pattern of committing family vio
lence during the two years preceding the date of the filing of the
suit unless specific findings are made ensuring the protection
of the child(ren) as outlined in 153.004(c).
To put it plainly, an assault family violence conviction can
have extreme consequences regarding a parent’s access to his
or her child, especially when there are multiple allegations of
family violence.
Collateral Consequence #4 —Deportation
Any alien who is convicted at any time for a crime of domestic
violence is deportable. For these purposes, convictions include a
deferred adjudication sentence. Any alien convicted of violating
a protective order is deportable, but there may be a limited
exception if special language is used describing a non-violent
nature of the violation. In 1996, Congress changed the defini
tion of “conviction” to include “If adjudication of guilt has been
withheld where (i) the alien has entered a plea of guilty or nolo
condere or has admitted sufficient facts to warrant a finding of
guilt and (ii) the judge has ordered some form of punishment,
penalty, or restraint on the alien’s liberty to be imposed.” If in
the United States illegally, an alien who is convicted of a crime
of domestic violence may never be granted legal alien status.
An alien who is a victim of domestic violence may now “self
petition” for legal status if the sponsor of the alien is the per
petrator of domestic violence against the applicant.

Collateral Consequence #5—
Alimony/Maintenance in Divorce
Section 8.051 of the Texas Family Code provides for the eligi
bility of a divorcing spouse to receive spousal maintenance. If
the spouse from whom maintenance is requested was convicted
of or received deferred adjudication for a criminal offense that
also constitutes an act of family violence, the person’s spouse is
eligible for spousal maintenance under this Section regardless
of the length of the marriage. Normally, without such a finding,
the marriage must be in existence for ten (10) years or longer
and meet other requirements for a spouse to be eligible for
maintenance. The amount of maintenance can be up to $2,500
per month for no more than three (3) years unless the spouse
receiving maintenance has a disability. Section 8.054, Texas
Family Code.
Sam is a 1988 graduate of the University
of Texas School of Law. He practices
primarily criminal and family law in
courts throughout Texas. Sam was voted
by his peers to be included in The Best
Lawyers in America (2010) and holds
the highest rating possible by MartindaleHubbell. In 2005, the Texas Governor appointed Sam to the
Texas Forensic Science Commission, where he now serves as its
Presiding Officer. Sam is a frequent instructor at continuing
education events for trial lawyers and currently serves on the
State Bar of Texas Grievance Committee for District 9.

John Law got you hornswoggled over
all this blood-draw palaver?
Git on down to San Antone
November 12-13
if you know what’s
good for ya.
Register online at www.tcdla.com
Stewart Kinard Memorial Advanced DWI Seminar
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The beach barbecue attracted some shady characters . . .

Once again, Bobby Lerma, Mark
Snodgrass, and Shel Weisfeld
hosted the Ultimate Trial Notebook
seminar. And this time, the kids
were good enough to allow the old
folks to come along. The complete
set of color photos can be viewed
by following the link on the TCDLA
home page (and you can have your
own prints made there through
Photobucket).

Once again, Bill Trantham dragged his Mobile Meatery
down to the beach for the festivities . . .

Beach bums came in all sizes this day . . .

Some fears are best faced with big guys along for the ride . . .
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Noodling around at the pool . . .

Only an undaunted few ventured to herd the beach cats . . .

The Snodgrass clan stakes out its turf . . .

Discoveries best shared with a friend . . .
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As in any beach venture, a basic hazard is finding
sand where the sun doesn’t shine . . .

The Bobby Flay of fryers, Bobby Lerma, and Jaime
Carillo whup up shrimp for the pool party.

Boys will be boys: Any basic project will soon draw a crowd.

A break from the action to refuel . . .
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Another tough day in paradise . . .

Poolside refreshments come in all flavors . . .
and shapes.

Contestants contemplate their upcoming assaults on the
Michael Phelps record books . . .

A novice beach bunny . . .

Part of the poolside peanut gallery . . .
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Louis Akin

The Gumshoe Chronicles:
An Interview on Eavesdropping
P.I. Louis Akin’s first involvement with countermeasures sweeps was when a
woman came to his office complaining that she was convinced that something
bad had happened where she worked and that her employer was eavesdropping
on her. She worked at Three Mile Island and turned out to be right on both
accounts. He first testified as an expert on technical surveillance countermeasures
in a case filed in the 348th District Court in Tarrant County in January 1991. Akin has
spent 22 years performing sweeps at levels 3 and 4. In March 2007, Akin was awarded
the Meritorious Service Award for Investigative Excellence by the Texas Association of
Licensed Investigators for discovering a wiretap installed on the telephone line of an
Austin woman. The discovery led to the arrest and conviction of a 55-year-old Austin
contractor who had stalked, harassed, and psychologically tortured ex-girlfriends over
the past 20 years. Based on evidence Akin developed, the contractor was convicted of
wiretapping and burglary and sentenced to 5 years in prison.

How many ways can an eavesdropper bug you?
The ways are nearly endless and widely varied, from
light switches or lamps that transmit audio, to cameras
that see through pinholes, to hook switch bypasses
that remotely turn on your telephone or spyware that
remotely turns on your cell phone, to key loggers that allow someone miles away to watch everything you do on
your computer screen, to drop bugs that transmit voice
or recorders that record only when you speak. And then
there’s the sophisticated stuff like styrofoam cups in coffee machines that transmit voice or FET mikes (field effect transmitters) that can be sewn into clothes or painted
on walls. And then there is GPS tracking that is becoming too popular for a nation that values privacy. The proliferation of bugging equipment over the last 30 years is
a direct result of the huge budgets that law enforcement
agencies have been granted to spend on toys. The cops
used to have to hire private investigators to plant taps
and bugs. Now every police department in any mid- to
large-size city has officers trained to plant bugs and taps,
and many of those plants are legally installed, or at least
they were before the Patriot Act removed accountability.
The 1970s movie “The Conversation” by Francis Ford
Copula, with Gene Hackman and Harrison Ford, is the
best film ever done on the world of eavesdroppers, and
many techniques used in that movie are still employed.
What’s the difference between a tap and a bug?
A tap is placed on a land line telephone—that is, the
kind that have a wire running to a telephone pole. A bug
is a transmitter that’s hidden on a premises or person or
vehicle to pick up audio. The software put on cell phones
is considered spyware by most. Cameras and videos are
a big part of eavesdropping surveillance and are more
widely used than straight audio in government applications. One of the coolest video setups I ever saw was literally a pin spec in the middle of a mirror over a dresser in
a hotel room. You could look in the mirror all day without
seeing it until we detected it with equipment.
What are the most common methods employed by
police and P.I.s? Which are used by stalkers and other
criminals?
P.I.s and police install lots of different devices, including wall switches, clocks, books, lamps, vases, and
such. They can also install devices that are camouflaged
as an ordinary screw or button, a picture frame, etc. Devices are hidden in small hand-held calculators, writing
pens, flower pots, furniture, computers, stereos or speakers, in walls, heater vents. Most people have given up on
the cameras in baseball caps since agents were bringing
back too much video of ceilings, but every other item of
clothing is used, including neckties and bras. One device

is planted in office chairs and is activated when someone
sits down. Others turn on when the light switch is thrown
or voice is heard or movement is detected. Stalkers and
illegal eavesdroppers go more for devices that can be
left behind like tiny transmitters that can be stuck above
a ceiling tile, or in a wall, or in furniture. Recorders are
always a big threat at the amateur level.
What exactly is phone tapping and how is it done? Does
the tapper need physical access to the victim’s phone or
can it be done wirelessly?
A tap is a device that allows an eavesdropper to
listen to and record conversations held on a telephone,
wireless phones included. Telephone taps can be installed on telephone lines anywhere between a house or
office and the relay station. The cops install their legal
taps right at the telephone company. The illegal ones can
go on telephone poles, on outside wiring, in telephone
rooms, in key boxes, or in the actual telephone instruments. P.I.s can install legal devices in the latter fashion.
Some install illegal ones in the same way. Let me throw
in that if you have an illegal tap on your telephone line
and call the telephone company and they find it, they
will remove it but they won’t admit they found one. The
problem is that the eavesdropper can come back and replace it. Telephone taps are available at any Radio Shack
store.1
What about these cell phone tapping companies that
advertise on the internet? Are they reliable? Do their
systems work? Can someone use them anonymously?
If you mean companies like Flexispy and others I’ve
written about, they are software programs that can be
installed on cell phones. Yes they work, but while the
sellers advertise them for legal purposes, half the uses
they list are illegal in most circumstances.
How would law enforcement or a P.I. track down the
cell phone tapper?
The hard part is finding the tap, either by resistance
on the phone line or a drop in voltage or other symptoms. Once you find the tap, the victim usually has a
good lead on who the tapper is, and most of the time
it’s a matter of setting him or her up. In one case I found
a tap on a telephone that the cops had been called to
find five times before. It took me an hour. The tap with a
recorder attached to it (both from Radio Shack) was beneath the crawl space of the house. I set the guy up, told
the cops when he would return to get the recorder, and
when he crawled out from under the house with the tape
in his hand, three flashlights shined in his face. He had
stalked other women and wound up getting five years in
prison.
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What is a keystroke logger and how does it work? Does
the bad guy need physical access to the victim’s computer or can this be set up via emails, etc.?
Answer to first question: A keystroke logger is a soft
ware program that goes in a computer and hides itself
from the computer. Then it transmits every touch of the
keyboard to someone else, who can sit and watch every
word—including passwords and account numbers—on
their screen. Every key you touch on your keyboard that
creates a reaction from your computer causes the same
reaction to show on their monitor. If you type Password
123, that will show on their monitor. If you visit a website, that website will show on their screen. If you look at
your bank or credit card account, so will the eavesdropper. Answer to second question: The keystroke logger
has to be installed on the computer either on purpose
by the eavesdropper having access to the computer or
inadvertently by the computer owner. I caught a guy living two states away installing a key logger on a woman’s
computer by sending it in an email. He had to get her to
open the email so it would install. We caught him hands
down, and it was a federal offense.
Who is likely to eavesdrop on someone?
In the domestic realm, leaving out what the KGB
and CIA are doing, spouses eavesdrop on spouses during marriage and during divorces or separations and
immediately after divorces. Same applies to significant
others. In some cases, those kinds of eavesdroppers can
be physically dangerous. Families spy on members who
are about to inherit or who have inherited large sums of
money. Business partners spy on each other. Businesses
spy on other businesses. Police and prosecutors spy on
defense lawyers. I’ve known of cases of that happening. It isn’t uncommon. Corporations spy on each other
all the time. Employers spy on employees. I’ve caught
them doing that. Occasionally landlords spy on tenants.
Stalkers usually fall in the dating or marriage categories
but can be strangers and can be dangerous. Anytime
someone is willing to plant bugs or taps in your home or
office or car, they have to be regarded with caution, to
say the least. They mean you no good in most instances.
Men are more likely to install devices; women are more
likely to ask someone to do it for them.
Who is likely to be eavesdropped on?
Spouses, girl or boyfriends, employees, partners,
people in competition with other people, P.I.s, people
in business, people involved with lawsuits or lawyers,
celebrities, people involved in criminal activity. There is
usually a rational reason, and it usually isn’t the CIA. I
reject the CIA victims outright.
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How do technicians categorize eavesdroppers as to
their level of sophistication?
There isn’t really an industry standard I am aware of,
but a lot of technicians break it down into four levels:
1. National security, military, etc.
2. Corporate security, federal law enforcement
3. Small business, law firms, ordinary people getting
married or divorced, people using drugs, P.I.s, local
law enforcement
4. Idiots with tape recorders.
What about IR and laser bugs? How do they work and
what can they do and not do? How would people know
these techniques were being employed against them?
Infrared and laser technology is used in bugging.
They are beams of light. A lot of times they are used to
activate devices or turn them on or off. The laser bug
against the window of a high-rise building is actually
very limited. It’s supposed to pick up the vibrations of
the people talking inside, but if you add in the vibrations on the window caused by buses and trucks passing,
cars honking, airplanes flying over, and people talking
outside . . . You can see the problem. Detecting them can
only be done with equipment designed specifically to
pick up their light frequencies.
Your office is in Austin, Texas. How many private investigators in Texas actually use these tools and/or help
someone discover if they have been bugged or tapped?
In Texas, there are only about a half-dozen private
investigators qualified to do technical surveillance countermeasures sweeps, which is the industry terminology
for debugging. By qualified, I mean that we have had
formal training in bugs and taps and debugging, that we
use equipment that can actually detect eavesdropping
devices, and that we have at least three years of experience at it. Most P.I.s don’t have the training; they have no
idea what kinds of taps and bugs are out there. Second,
they don’t have the high-quality equipment necessary for
finding these devices. They’ll buy an $89 “bug detector”
or “tap detector” at a spy trinket store and start selling
their services to the public. Another type of investigator
advertises that he or she can do sweeps and then hires
one of us to do the sweep. In that case, the P.I. is just
inserting himself as a middleman and taking a cut, which
has to be added to the cost of the sweep. It’s cheaper
and more reliable to go straight to a TSCM technician.
There is a nonprofit technician referral service at www.
tscmtech.net/ (any P.I. who satisfies those criteria can get
listed on it). We refuse to list any who don’t. So far, there
are only a half-dozen.

The site was created to protect the public from false,
misleading, and deceptive advertisements by P.I.s who
wouldn’t know a tap from a knock. There are legitimate
TSCM experts in the El Paso, Dallas, Austin, and Houston
areas. Most of the technicians will work anywhere in the
state and some in other states as well.
Any interesting stories?
Unfortunately, this kind of work attracts a lot of paranoid schizophrenics. I try to get them to seek help, but I
don’t think I’ve ever been successful at it. Once, a huge
burly guy in bib overalls came into my office saying he
was being followed by helicopters. He had been arrested
for getting out of his car in a street and challenging a
pilot to land one and fight him like a man. I turned him
away, and as he was going down the elevator leaving my
office my wife called to inform me that someone had
reported a sniper on the building across the street from
mine. She said the police and television helicopters were
flying all around my building. It turned out to be a false
alarm, but at the time I wondered how the guy I turned
away would react when he came out of the building and
saw them. It crossed my mind that he might come back
up the elevator looking for me as a co-conspirator.
Most stories of schizophrenic people are tragic,
though, because to them, the whole thing is real. They
really are being followed and watched. To them, it’s as
real as rain. Some lie awake at night. One terrible case
involved a brilliant young engineer who came to me
and offered to pay $5000 up front for a sweep. I refused
his case, but tried to help him by encouraging to get
back on his meds each time he would come to visit me.

He started back on them, he told me, but was undermedicating because he didn’t like the side effects. About
six months later he killed himself and his wife and left
three beautiful young daughters behind. I’ve never forgotten that guy.

Note
1. The consensus is that Radio Shack is the biggest supplier of devices used
by law enforcement and P.I.s for eavesdropping. They are non-traceable. You
just have to know how to employ them.

Austin Private Investigator Louis L.
Akin has 25 years’ experience
performing investigations in
the areas of criminal defense,
personal injury, medicolegal
death investigation, as well as
performing electronic sweeps
to detect telephone taps or
room bugs. Louis is one of only two
investigators in Texas who have twice
been awarded a Meritorious Commendation for Inves
tigative Excellence by the Texas Association of Licensed
Investigators. He is the current President of the Texas
Criminal Defense Investigators’ Alliance. Louis has
written articles on TSCM for the American College of
Forensic Examiners, the National Association of Criminal
Defense Investigators, The Texas Association of Criminal
Defense Lawyers, and magazines including Texas
Investigator.
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Significant Decisions Report
Please do not rely solely on the summaries set forth below. The reader is advised to read the
full text of each opinion in addition to the brief synopses provided.
The Significant Decisions Report is published in Voice for the Defense thanks to a state
grant from the Judicial and Courts Personnel Training Fund, administered by the Texas Court of
Criminal Appeals.

Supreme Court
Bobby v. Bies, __U.S.__ (No. 08-598, 06/1/09) Reversed/Remanded (defendant loses)
Defendant was tried and convicted of aggravated murder, kidnapping, and attempted rape of a
ten-year-old boy and sentenced to death. Defendant filed this habeas writ arguing that the full hearing
in state court on the mental capacity issue violated the Double Jeopardy Clause. The district court
granted relief and the appellate court affirmed. Holding: Supremes disagreed, and held that a state
court could administer a full hearing regarding a defendant’s mental capacity without violating
the Fifth Amendment’s Double Jeopardy Clause, reversed the grant of relief and remanded the
case. First, the Court asserted that the defendant was not put in jeopardy twice. The issue in the case
was to vacate the defendant’s sentence, not to retry the defendant or increase the defendant’s punish‑
ment. Second, the issue preclusion doctrine does not bar a full hearing because the state court’s prior
statements on the defendant’s mental capacity were not necessary to the judgments to affirm the
death sentence. In fact, the statements were trying to strike down the death sentence. Finally, the law
changed enough to substantially alter the state’s incentive to try the defendant and it would be more
equitable to allow the state to challenge the defendant’s mental capacity.

Cynthia Hampton

Tim Crooks

Boyle v. United States, __U.S.__ (No. 07-1309, 6/8/2009) Affirmed (defendant loses)
Boyle was convicted, under RICO, of stealing from deposit boxes in commercial banks. He com‑
mitted these acts with other criminals, with whom he held a loose association. The instructions given
to the jury stated that an enterprise for RICO purposes could be found where individuals formed an
association, without structural hierarchy, solely for the purpose of criminal activity. Holding: Supremes
agree and hold that an association-in-fact enterprise can be found under RICO where associates
act, with some structure, and common purpose. Boyle’s argument that the jury instructions were
improper was that the purposes of RICO, as well as legislative history, imply that an enterprise must
have an ascertainable structure that cannot be inferred only from the criminal activity carried out by
accomplices. The Court stated that the plain meaning of the statute does not support this argument
and that RICO enterprise analysis is to be liberally applied.
United States v. Denedo, __U.S.__ (No. 08-267, 06/08/09) Affirmed (defendant wins)
Nigerian born Jacob Denedo served in the U.S. Navy. He pled guilty after being charged with
violations of the UCMJ. Denedo stated he was told by counsel that his guilty plea would not put him
at risk for deportation. He was discharged from the Navy and the Department of Homeland Security
subsequently commenced deportation proceedings against him. Denedo filed this petition for a writ
of coram nobis to avoid deportation by asking the Navy Marine Corps Court of Appeals (NMCCA)
to vacate the conviction it had originally affirmed, based on ineffective assistance of counsel. The
NMCCA denied relief to Denedo and the Court of Appeals for the Armed Forces (CAAF) remanded
the case for additional proceedings on the merits. Holding: Article I military courts have jurisdic
tion to hear coram nobis petitions arguing that an earlier conviction was flawed. Military courts
were created by Congress and therefore retain the power to grant extraordinary types of relief such
as petitions of coram nobis if they have jurisdiction. The Court determined it had subject matter ju‑
risdiction because the relevant statute permits it to review cases under which relief has been granted
through the CAAF. Also, CAAF grants relief where a case is remanded because relief encompasses any
redress or benefit provided.

Safford Unified School District #1 v. Redding, __U.S.__
(No. 08-4700, 06/25/09) Affirmed
In this civil suit the Supremes held that a strip search of
a 13-year-old female middle school student was a violation of
the Fourth Amendment when suspicion of further contraband
was low and the contraband (over-the-counter pain relievers)
was of limited danger because the measures adopted must be
reasonably related to the objectives of the search and not exces‑
sively intrusive in light of the age and sex of the student and
the nature of the infraction. (The Court also held 7–2 that the
school officials were still protected from liability by qualified
immunity, because the search was not a violation of the Fourth
Amendment by clearly established prior case law.)
Melendez-Diaz v. Massachusetts, __U.S.__ (No. 07-591,
06/25/09); Reversed (defendant wins)
In this cocaine possession prosecution, over Confrontation
Clause objections, state introduced certificates of state laboratory
analysts stating that material seized by cops and connected to
petitioner was cocaine of a certain quantity, and the certificates
were submitted as prima facie evidence. Held: Admission of
the affidavits violated petitioner’s Sixth Amendment right to
confront the witnesses against him because they fall within
the core class of testimonial statements covered by the con
frontation clause. Under Crawford v. Washington, petitioner
has a right to confront those who bear testimony against him,
which includes the certificates at issue. A witness’ testimony
against a defendant is inadmissible unless the witness appears
at trial, or, if the witness is unavailable, the defendant had a
prior opportunity for cross-examination. The certificates as‑
serted that the cocaine found in petitioner’s possession was of
a certain weight, as well as its composition and quality. These
certificates contain the testimony the laboratory analysts would
be expected to provide if called to trial, and their sole purpose
was to provide prima facie evidence to be used in convicting the
petitioner. Therefore, these certificates fall within the core class
of testimonial statements, and petitioner is entitled to confront
the analysts at trial. Although petitioner has the power to sub
poena the analysts, this is not a sufficient substitute for the right
of confrontation.
Yeager v. United States, __U.S.__ (No. 08-67, 06/18/09);
Reversed/Remanded (defendant wins)
A federal indictment charged former Enron VP Yeager with
securities and wire fraud, insider trading, and money launder‑
ing. He was acquitted on the fraud counts but the jury hung
on the insider trading and money laundering counts. When the
government recharged him with the hung counts, he unsuccess‑
fully moved to dismiss the charges based on the double jeopardy
clause’s issue-preclusion principle. Supremes first observed that
the jury’s inability to reach a verdict should be given no weight
in the issue-preclusion analysis and courts should scrutinize the
jury’s determination, not its failure to decide. Held: Rejecting

the government’s argument that it can retry Yeager on the
hung count, the Court held that a jury’s failure to reach a
verdict does not open the door to using a hung count to ig
nore the preclusive effect of a jury’s acquittal. In addition, a
re-litigation would impute irrationality to the jury. With regard
to the government’s argument that Yeager has failed to show
that the jury’s acquittals necessarily resolved in his favor is an
issue of ultimate fact that the government must prove in order
to convict Yeager of insider trading and money laundering. The
Court refused to engage in a fact-intensive analysis and left it
for the appellate court.
District Attorney’s Office for Third Judicial Dist. v.
Osborne, __U.S.__ (No. 08-6, 06/18/09); Reversed/
Remanded (defendant loses)
Osborne was convicted of sexual assault and other crimes
in state court. The federal district court granted Osborne’s
summary judgment on his §1983 claim seeking DNA testing,
finding that he had a limited constitutional right to the new
DNA testing, as it had been unavailable at the time of trial and
because it could be accomplished at almost no cost to the state,
and that such results were likely to be material, and 9th circuit
court affirmed. Held: A criminal defendant does not have a
constitutional right to post-conviction access to the state’s
evidence for DNA testing. Osborne’s claims can be pursued
using §1983, but he has no constitutional right to obtain postconviction access to the State’s evidence for DNA testing. The
availability of new DNA testing technologies should not mean
that all criminal convictions involving biological evidence are in
doubt. Further, the task of establishing rules with regard to DNA
belongs primarily to the legislature. Also while Osborne had a
liberty interest in pursuing the post-conviction relief granted by
the state, the circuit court erred in extending the right of pretrial
disclosure in the post-conviction context. Because Osborne had
already been found guilty, the Court concluded he had only a
limited liberty interest in post-conviction relief.
Nijhawan v. Holder, __U.S.__ (No. 08-495, 06/15/09);
Affirmed (defendant loses)
After Nijhawan (an Indian citizen) was convicted of vari‑
ous fraud offenses and sentenced to prison for 41 months, the
government sought to deport him as an alien convicted of an
aggravated felony, defined as “an offense that involves fraud or
deceit in which the loss to the victims exceeds $10,000.” The
immigration judge found that Nijhawan’s conviction for crimes
of fraud and deceit fell within the aggravated felony definition
because the victims’ losses exceeded $10,000, and federal appel‑
late courts affirmed. Held: The language defining an aggravated
felony, under a statute providing the basis for deportation,
does not refer to an element of the fraud or deceit crime, but
more broadly refers to the particular circumstances in which
an offender committed a fraud or deceit crime on a particular
occasion. The fraud and deceit provision must be interpreted
September 2009

VOICE FOR THE DEFENSE 39

using a circumstance-specific rather than a categorical approach.
The lower courts correctly applied the circumstance-specific
approach to the fraud and deceit provision at issue in this case,
and, through clear and convincing evidence, found Nijhawan
guilty of an aggravated felony by causing losses to the victims
greater than $10,000. There was nothing unfair about the im‑
migration judge’s reliance on earlier sentencing information,
and, absent any conflicting evidence, this evidence was clear
and convincing.

Fifth Circuit
United States v. Fernandez, 559 F.3d 303 (5th Cir.
2009):
(1) At least on plain-error review, the Supreme Court’s
post-trial decision in United States v. Santos, __U.S.__, 128 S. Ct.
2020 (2008) (defining the term “proceeds” as meaning “profits,”
not “gross receipts”), did not require reversal of defendant’s
money-laundering convictions; first, given the splintered nature
of the Santos decision, the uncertainty of the reach of its holding
to cases where the money laundered arose from trafficking in
contraband (like the instant case, involving drug trafficking)
means that any error was not “plain”; furthermore, even if there
were an error that was plain, defendant could not show that this
error affected his substantial rights, as there was an evidentiary
basis upon which the jury could have found defendant guilty
even on the narrow Santos definition of “proceeds.”
(2) District court did not abuse its discretion in refusing to
sever the trial of one defendant charged in a drug conspiracy;
even though one co-defendant was charged with conspiracy
to commit murder in a foreign country, the murder occurred
during the time defendant was involved with the conspiracy,
and his co-defendants were known to him and were not acting
wholly independently (unlike United States v. Cortinas, 142 F.3d
242 (5th Cir. 1998), in which the Fifth Circuit found reversible
error in the failure to grant a severance motion); defendant did
not show that the standard jury instructions (requiring separate
consideration for each defendant and each charge) were in
sufficient to cure any prejudice; the Fifth Circuit also adopted
similar reasoning as another co-defendant.
(3) District court did not plainly err in admitting evidence
of defendant’s discussions with law enforcement causing him
to provide some information and offer to provide more in ex‑
change for immunity; Fed. R. Evid. 410 did not cover defendant’s
discussions with agents, as the rule covers only government
attorneys; nor was there any plain error under Fed. R. Evid.
408; even though this rule does, in the Fifth Circuit, apply to
criminal cases, defendant did not show that the alleged error
under Rule 408 affected his substantial rights, especially given
the limited amount of evidence that would even arguably be
excluded under Rule 408.
(4) In money laundering prosecution, government did
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not violate Brady v. Maryland, 373 U.S. 83 (1963), by failing
to disclose a 1995 internal IRS report written when an earlier
investigation of defendant was closed without prosecution; the
subjective opinion of a non-witness agent as to the quantity
or quality of evidence against a defendant is not exculpatory
within the meaning of Brady; moreover, the evidence was not
material because the defense already knew that an investigation
had occurred in the mid-1990s that led to no action against the
defendant, and defense counsel argued this point to the jury at
closing argument; finally, given the scope of the evidence of the
defendant, there was no reasonable probability that the outcome
would have changed had the 1995 report been introduced.
(5) In prosecution for conspiracy to commit murder in a
foreign country, due process did not require the suppression
of evidence seized in Mexico; unlike in United States v. Tweel,
550 F.2d 297 (5th Cir. 1977) (suppressing evidence obtained
as the result of deliberate deception accomplished by giving a
literally true but misleading answer to a question designed to
discover whether an investigation was being undertaken for
criminal purposes), here defendant did not allege that United
States agents made any representations whatsoever, much less
any misrepresentation; at most, the evidence established only
that they sat by while Mexican authorities induced a witness
to make false statements for use within the Mexican judicial
system.
(6) In prosecution for conspiracy to commit murder in
a foreign country, where district court granted defendant’s
request to limit his direct testimony, and the government’s
cross-examination, to only the conspiracy-to-murder charge,
the limitations placed on cross-examination were improper;
the district court should have allowed cross-examination as to
any subject raised during the direct examination, without mak‑
ing an arbitrary distinction between counts of the indictment;
nevertheless, having committed that error in the defendant’s
favor, the district court did not reversibly err to the defendant’s
detriment by instructing the jury to draw no inference from the
defendant’s failure to testify on the other charges; instructing a
jury not to draw an adverse inference from the failure to testify
is permissible under Lakeside v. Oregon, 435 U.S. 333, 338–39
(1978), and the unusual events in this trial that underlay the
instruction did not change the validity of it.
United States v. Jackson, 559 F.3d 368 (5th Cir. 2009)
Overruling United States v. Kelly, 974 F.2d 22 (5th Cir. 1992),
the Fifth Circuit held that the 2002 amendments to 21 U.S.C.
§841 had made clear that the supervised release terms prescribed
under that statute were not capped by the maximum super
vised release terms set forth in 18 U.S.C. §3583; therefore, the
maximum supervised release term available for a §841 offense is
lifetime supervised release; nor is this rule different for reimposi‑
tion of a supervised release term after revocation of supervised
release; 18 U.S.C. §3583(h) provides that a court may reimpose
up to “the term of release authorized by statute for the offense

that resulted in the original term of supervised release, less any
term of imprisonment that was imposed upon revocation”; this
meant the district court reimposed supervised release of any
term 3 years or greater, less the 15 months’ imprisonment de‑
fendant received upon revocation; finally, the reimposed 7-year
supervised release term was not unreasonable, at least under a
plain-error standard, given the circumstances of defendant’s
case.
United States v. Ramirez-Carcamo, 559 F.3d 384 (5th
Cir. 2009)
Where illegal alien, who was apprehended and released
with a notice to appear for a removal hearing (for which no
date had yet been set), left the United States before the removal
hearing, which resulted in the issuance of a removal order in ab
sentia, alien could, upon his unauthorized return to the United
States, be prosecuted under 8 U.S.C. §1326; “aliens do not avoid
prosecution under Section 1326 by refusing to comply with
their obligation to appear at removal proceedings and instead
departing in advance of the removal order[;] if the removal
order is thereafter entered in absentia, it has the same effect for
prosecutions under Section 1326 as would a departure after the
removal order”; the Fifth Circuit noted, but distinguished and/
or disagreed with, arguably contrary decisions in United States
v. Zelaya, 293 F.3d 1294 (11th Cir. 2002), and United States v.
Cook, 850 F. Supp. 302 (E.D. Pa. 1994), aff ’d, 47 F.3d 1162 (3d
Cir. 1995) (unpublished table decision).
United States v. Anderson, 560 F.3d 275 (5th Cir. 2009)
(1) In prosecution for sex trafficking of children (in viola‑
tion of 18 U.S.C. §1591), part of jury instruction, when taken
in isolation, could be read as misstating the law by relieving the
government of its burden of proving that interstate commerce
actually was affected by the sex trafficking in this case; however,
the jury charge as a whole, especially as framed by the jury argu‑
ments, correctly conveyed the law, namely, that the government
had to prove that defendant’s illegal activities had some degree
of effect on interstate commerce.
(2) District court erred in admitting a government agent’s
testimony to the effect that young black males were likely to be
pimps; testimony from a prosecution witness stating or implying
that persons of the same race as the defendant are more likely to
commit certain crimes is impermissible, both on constitutional
grounds and because its probative value is outweighed by its
danger of unfair prejudice; however, the error was harmless
beyond a reasonable doubt on the record in this case (which
included evidence that when a police officer pulled defendant
over for a traffic violation and asked defendant his occupation,
defendant replied that he was a pimp).
(3) District court did not abuse its discretion in admitting
the expert testimony of a government witness respecting the
typical characteristics of adolescent prostitutes and the behavior
of pimps; the witness was qualified as an expert based on his

experience as the director of a center for runaways and high-risk
adolescent victims who specialized in serving victims of sexual
exploitation; the testimony was also relevant to demonstrate the
pimp-prostitute relationships in this case and to help the jury as‑
sess the credibility of the government’s prostitute-witnesses.
(4) District court did not abuse its discretion in quashing
the subpoena of a Texas state judge, whom defendant sought
to subpoena on the ground that the judge had accepted a plea
from one of the juvenile victims in an unrelated case without
suspecting that she was a juvenile (which, defendant claimed,
would bolster his claim that he did not know she was a minor);
the judge’s proposed testimony was protected under the “mental
process rule,” which protects the mental process of government
agents and judges from compelled testimony; moreover, al‑
though this testimony would have been material to defendant’s
defense that he did not know victim’s age, there was ample evi‑
dence that defendant did indeed know her age, and there were
other ways beside the judge’s testimony by which defendant
could have sought to refute that evidence.
Price v. Cain, 560 F.32d 284 (5th Cir. 2009)
In Louisiana state aggravated rape case, in which defendant
was sentenced to life in prison, the Louisiana state courts misap‑
plied Batson v. Kentucky, 476 U.S. 79 (1986), and its progeny,
when those courts concluded that defendant failed to make a
prima facie showing that the state had exercised its peremp‑
tory challenges in a racially discriminatory manner; to make a
prima facie case, defendant needed only to show that the facts
and circumstances of his case gave rise to an inference that the
state exercised peremptory challenges on the basis of race; this
was a light burden, and defendant carried it, where defendant,
an African-American man, was tried for the rape of a ChineseAmerican woman, and the state used six of its twelve peremptory
challenges to strike African-Americans from the venire, resulting
in an all-white jury; accordingly, the Fifth Circuit remanded to
federal district court for a hearing on whether a Batson violation
occurred and, if so, for grant of the writ.
Avila v. Quarterman, 560 F.3d 299 (5th Cir. 2009)
(1) In Texas capital murder prosecution (for the alleged
stomping/kicking killing of a child under six), the state did
not violate Brady v. Maryland, 373 U.S. 83 (1963), by failing to
disclose a pathologist’s report respecting the victim’s injuries,
which arguably could have supported the theory that death
resulted from a single stomp/kick, rather than three or four
stomps/kicks as the state theorized; because defendant did not
overcome the presumption of correctness attaching to the state
habeas court’s finding that the state prosecutors did not know
this information, defendant could prevail on his Brady claim
only if the pathologist was deemed to be part of the prosecution
team; examining the relevant jurisprudence, the Fifth Circuit
held that the pathologist did not become part of the prosecu‑
tion team/an arm of the prosecution, and hence his opinion
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about the victim’s injuries could not be imputed to the state
for purposes of Brady; accordingly, the Fifth Circuit affirmed
the district court’s denial of habeas relief as to guilt/innocence
and reversed the district court’s grant of habeas relief, on Brady
grounds, as to the punishment phase; as an alternative basis
for the reversal of habeas relief on the death sentence, the Fifth
Circuit held that there was no showing that disclosure of the
pathologist’s report/opinion would have changed the course of
the punishment hearing, or that the alleged suppression under‑
mined confidence in the sentencing verdict.
(2) Defense counsel did not provide deficient performance,
in either the guilt/innocence phase or the punishment phase, by
failing to discover pathologist’s report; defense counsel’s guilt/
innocence and punishment theories were within the range of
permissible strategic choices; nor was defendant prejudiced in
either phase of the trial, as there was no evidence that use of the
pathologist’s report would have resulted a different outcome or
even different defense strategies.
United States v. Ward, 561 F.3d 414 (5th Cir. 2009)
Where defendant was mistakenly released early from his
federal sentence and went on the lam to avoid recapture, the
warrantless search of defendant’s motel room did not violate the
Fourth Amendment; prison escapees cannot invoke the protec‑
tions of the Fourth Amendment; the Fifth Circuit cautioned,
however, that in cases like this, law enforcement officials should
be mindful of the Fourth Amendment rights of third parties.
United States v. Redd, 562 F.3d 309 (5th Cir. 2009)
Federal defendant’s motion for a new trial, made pursu‑
ant to Fed. R. Crim. P. 33, did not toll the AEDPA’s one-year
statute of limitations; defendant’s judgment of conviction and
sentence became final in 2004, upon the conclusion of direct
review, notwithstanding the pendency of defendant’s new trial
motion.
United States v. Long, 562 F.3d 325 (5th Cir. 2009)
For defendant in prosecution for transmitting threats by
wire and mail and for threatening to use a weapon of mass
destruction, district court reversibly erred in refusing, over de
fendant’s request, to instruct the jury on insanity; such an in
struction is required when a reasonable juror could conclude
that (1) there is a high probability that the defendant (2) was
unable to appreciate the nature and quality or the wrongfulness
of his acts (3) at the time he committed the acts constituting the
offense (4) as a result of a mental disease or defect which is (5)
severe; the evidence of defendant’s schizotypal personality dis
order met this standard; accordingly, the Fifth Circuit reversed
defendant’s convictions and remanded for further proceedings
consistent with its opinion. (Judge Garza dissented.)
Haynes v. Quarterman, 561 F.3d 535 (5th Cir. 2009)
Texas death-sentenced defendant was entitled to federal
42 VOICE FOR THE DEFENSE

September 2009

habeas relief on the ground that the prosecution had exercised a
peremptory challenge against a veniremember based on racially
discriminatory reasons, in violation of Batson v. Kentucky, 476
U.S. 79 (1986); because the trial judge who conducted the voir
dire made no findings as to the demeanor of the veniremember
who was struck, the prosecutor’s demeanor-based strike could
not be sustained under Batson; the state appellate court erred
in making its own assessment from the cold paper record of
the trial, in contravention of Batson and its clearly established
“factual inquiry” requirement; accordingly, the Fifth Circuit
reversed the federal district court’s denial of habeas relief and
remanded with instructions to grant federal habeas relief con‑
ditioned upon the state’s retrying defendant within 180 days
from the date of the order on remand.

Court of Criminal Appeals
PDR Opinions
Appellant’s PDR

Salazar v. State, __S.W.3d__ (Tex.Crim.App. No. 095608, 6/3/09) Reversed
CCA holds that a habitation inherently provides notice
that entry is forbidden. In this case, realtor owned a vacant
residence that she was remodeling. Realtor locked the doors and
windows, except for one window lacking a lock. A caller reported
an ongoing burglary at the residence. Three officers were dis
patched to the scene and saw Appellant leave the back door of
the house and run away after they called out to him. They soon
caught him. One of the officers returned to the residence and
found items from the house stacked in the alley. Appellant was
indicted for burglary of a habitation. The indictment read that
the appellant “did then and there intentionally or knowingly
enter a habitation without the effective consent of Realtor and
attempted to commit or committed theft of property.” At trial,
Appellant requested a charge on the lesser-included offense of
criminal trespass. The trial court refused. The jury found the
appellant guilty of burglary of a habitation. He was sentenced
to seven years in prison. CCA reasons that because a habita‑
tion implicitly gives notice that entry is forbidden, it was not
necessary to explicitly include in the indictment for burglary
of a habitation an allegation that Appellant had notice that his
entry was forbidden. Thus, the lower court erred at the first step
of the Hall analysis in determining whether the appellant was
entitled to a lesser-included-offense charge because the legal
elements of criminal trespass are comparable to the elements
of burglary of a habitation.
Johnson v. State, __S.W.3d__ (Tex.Crim.App. No. 118707, 6/17/09) Reversed
In this indecency case, after the judge completed his oral
pronouncement of the sentence and community supervision

conditions, he let the mothers of the children give oral allocu‑
tion statements pursuant to Article 42.03, and the judge read
aloud a statement written by one of the children. Immediately
thereafter, the judge imposed additional conditions of proba‑
tion, including the requirements that appellant sell his home
and serve 180 days in jail. CCA holds that a trial judge does not
have the discretion to impose jail time as a condition of com
munity supervision immediately after he has heard unsworn,
un-cross-examined victim-allocution statements. The pertinent
statute is both clear and explicit: Article 42.03 requires that
the victim-allocution statement be read after the sentence has
been imposed and after the court has announced the terms and
conditions of the sentence. This error was not harmless. CCA
therefore reverses the COA, which had held that error, if any, was
harmless because the trial court retained authority to modify
the conditions of probation at any time during the period of
community supervision.
State’s PDR

Ocon v. State, __S.W.3d__ (Tex.Crim.App. No. 0297-08,
6/3/09) Reversed
Appellant was charged with aggravated sexual assault of a
child. On the second day of trial in the men’s restroom, defense
counsel overheard one of the jurors say into his cell phone:
“They’ve got me on this damn jury . . . I would rather be on a
double ax murderer than this damn case. It’s dirty, disgusting.
No, unless we convict the bastard today, then I’m kind of stuck
here.” Another juror was also in the restroom at the time of the
conversation. Defense counsel moved for a mistrial, but the
court denied the motion. The jury found Appellant guilty and
assessed his punishment at life imprisonment. CCA holds that
the trial court did not abuse its discretion by denying Appellant’s
motion for mistrial. Since Appellant presented no evidence to
suggest that the juror received any outside information as a result
of the improper conversation, the situation did not rise to the
level of an “extreme circumstance.” A mistrial would have only
been appropriate had Appellant proven an error incurable by
less drastic remedies. Here, the trial judge properly considered
alternatives to declaring a mistrial, and although Appellant did
not request a curative instruction, the judge administered four
warnings to the jury, reminding them not to talk about the
case at all to anyone. That Appellant regretted the lack of juror
questioning on appeal does not affect CCA’s review of the trial
court’s ruling, as CCA is limited in its analysis to the arguments
presented to the trial court at the time of the ruling.
Smith v. State, __S.W.3d__ (Tex.Crim.App. No. 0777-08,
6/17/09) Reversed
Appellant was serving 10 years’ deferred-adjudication com‑
munity supervision for sexual assault. The State filed a motion to
adjudicate, alleging four violations of community supervision:
(1) failure to report; (2) failure to participate in sex-offender
counseling; (3) commission of deadly conduct family violence;

and (4) commission of terroristic threat. Appellant pled not
true, and a hearing was held. Appellant’s probation supervisor
testified that appellant failed to report and participate in the
program, and that despite his claims that he was hospitalized,
he provided her with no excuse. The probation supervisor also
testified she suspected appellant abused prescription medication.
The victim of the deadly conduct and terroristic threat and a
sheriff both testified that appellant pointed a gun at the victim
and shot the victim’s tires. Following the hearing, the trial court
found allegations one, three, and four true, adjudicated appellant
guilty for the original sexual assault, and sentenced him to 20
years in prison. Appellant alleges trial counsel rendered inef‑
fective assistance by failing to inform him of his right to testify
and failing to submit medical records into evidence. Appellant
requested a new hearing because his testimony “may well have
resulted in a different outcome.” He also claimed that the medi‑
cal records, which counsel had on file, would have corroborated
testimony that he had spinal surgery and was taking prescription
medication for severe pain. CCA holds that to demonstrate
ineffective assistance, a movant must establish both Strickland
prongs, which includes showing a reasonable probability that
but for counsel’s deficiency a different result would have oc‑
curred. Appellant’s motion and affidavit failed to raise facts to
establish that he could prevail under the Strickland prejudice
prong. Accordingly, the trial court’s denial of the motion for
new trial is affirmed, and the cause is remanded to the COA to
address appellant’s second issue (violation of his right to due
process.

Writ Opinion
Habeas Corpus from Bexar County—Relief Granted
Ex parte Imoudu, __S.W.3d__ (Tex.Crim.App. No.
75,964, 6/3/09)
Applicant stole a car, then drove into oncoming traffic and
killed another driver. He was charged with felony murder and
manslaughter. A court-appointed psychiatrist evaluated Appli‑
cant and concluded that he was competent. Applicant testified
at the competency hearing and was coherent, alert, and aware
of the proceedings. After the hearing, his attorney conceded that
Applicant was competent to stand trial. A month later, Applicant
pled guilty to murder in exchange for a 17-year sentence. Ap
plicant filed for writ of habeas corpus, claiming that his guilty
plea was involuntary as a result of counsel’s failure to investigate
whether he was insane at the time of the offense and failure to
inform him of the availability of an insanity defense. While there
is nothing indicating that Applicant ever received mental-health
treatment when he was not in jail, the medical records from
the jail are extensive. The records indicate that Applicant had
received mental-health treatment within the six months prior
to this offense, when he was arrested for misdemeanor theft.
Medical records dated after this arrest show numerous refer‑
rals to the mental-health services of the jail, which resulted in
treatment for a possible diagnosis of schizophrenia. Applicant’s
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attorneys did not request these records from the jail. Their only
consideration of Applicant’s mental health was to review the
report of the psychiatrist who evaluated his competency to stand
trial. CCA concludes that counsel erred in failing to investigate
Applicant’s sanity at the time of the offense. Additionally, Ap‑
plicant has shown that there is a reasonable probability that if
his attorneys had informed him of the possibility of pursuing an
insanity defense, he would not have pled guilty and would have
gone to trial. Therefore, Applicant was prejudiced by counsel’s
error and is entitled to relief.
Ex parte Arce, __S.W.3d__ (Tex.Crim.App. No. 76,098,
6/24/09); Relief Denied
Applicant challenged his conviction for failure to register as
a sex offender. The resolution of his claim depends on whether
he was still serving a sentence for a sex offense on September 1,
1987, when a retroactive registration law went into effect. CCA
holds that in determining whether a person must register as a
sex offender, revocation of mandatory supervision for sentences
that were stacked under the old scheme places the releasee in the
same position he was in when he was released. Before September
1, 1987, consecutive sentences were added together and treated
as one sentence for the purpose of determining eligibility for re
lease on parole and mandatory supervision and for the purpose
of determining an inmate’s discharge date. This remains the
rule so long as one of the sentences in the series began before
September 1, 1987. Because Applicant’s sentence had not yet
discharged when he was released, it remained undischarged
when his mandatory supervision was revoked. He was, therefore,
in custody on the sexual-assault offense on the effective date of
the statute requiring sex-offender registration.

Death Penalty Opinion—Direct Appeal
Whitaker v. State, __S.W.3d__ (Tex.Crim.App. No.
75,654, 6/24/09) Affirmed
Facts: Defendant executed a plan for someone to kill his
father, mother, and brother. He was convicted of capital murder
and sentenced to death.
Rejected Issues:
1. Trial references to defendant’s proffer statements and
plea negotiations were harmless. The defense arguably opened
the door to this evidence during its direct examination, and
the references did not substantially or injuriously influence the
jury’s verdict in punishment.
2. The trial court did not err in refusing to allow defendant
to develop his appellate record to include the proffer statements.
CCA is not persuaded that remanding this case to include the
proffer could result in granting a new trial or any other relief.
And, the proffer was not admitted, nor was it offered, into evi‑
dence.
3. Defendant claimed that the State’s decision to seek the
death penalty “was not made with respect to any guidelines,”
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resulting in a non-uniform “application of the law under which
[he] was tried and sentenced to death.” Defendant alone was
tried in a capital-death case, while the getaway driver was given
a plea of 15 years, and the State agreed not to seek the death
penalty against the person who actually fired the shots. CCA
reiterates its position that the Texas death-penalty statute is not
unconstitutional for its failure to provide a consistent state-wide
application. CCA also says that prosecutorial discretion to seek
the death penalty is not unconstitutional.
4. The trial court did not err in admitting the recording of
a telephone conversation between defendant and an accomplice
without deleting from the recording the inadmissible hearsay,
the extraneous offenses, and the other prejudicial matters. CCA
holds that defendant’s trial objections were insufficient to pre‑
serve error in admission of the recording because the objections
did not point out which portions of the tapes were objected to.
CCA also agrees with the State that any error in admission of
these tapes was harmless in light of the overwhelming evidence
of appellant’s guilt.

Court of Appeals
COA summaries are by Chris Cheatham of Cheatham &
Flach, PLLC, Dallas, Texas.
Defendant was entitled to a defense-of-others instruc
tion because some evidence supported his claim that he
fired the gun to prevent the kidnapping of his daughter
by her mother and mother’s boyfriend
Rue v. State, 2009 WL 566439 (Tex.App.—Hous. (1st
Dist.) 3/05/09)
“According to [D’s] testimony, when [mother’s boyfriend]
parked in front of [D’s] house, he suspected that, because
[mother] did not get the result she wanted from the authori‑
ties, she and [her boyfriend] had taken the matter into their own
hands. [D] saw [them] head from the truck toward [daughter].
When [D] tried to move the children out of the way, [boyfriend]
grabbed him in a chokehold and, according to [D’s] testimony,
put a knife on him. [Mother] hit [D] in the face twice while he
was being held by [boyfriend], then grabbed [daughter]. [D]
broke away and ran to retrieve his gun, concerned for the safety
of his children. He returned outside quickly to see [boyfriend]
reaching for the door of his truck. . . . Before the incident, [D]
was told by a mutual friend, who was a neighbor of [boyfriend],
that [boyfriend] kept a gun in his car. [D] testified that based on
that knowledge, he thought that [boyfriend] could be reaching
into his truck for his gun to ‘come back and do something to
[D],’ so [D] began shooting at [boyfriend]. . . . This evidence
raises the issue of whether [D] was justified in using deadly
force to prevent an aggravated kidnapping.”

In response to jury’s request during deliberations for
a read-back of sexual abuse complainant’s testimony,
the trial court erred in providing only the direct and
excluding the cross portion which, was partially respon
sive to jury’s request
Fox v. State, 2009 WL 838234 (Tex.App.—Hous. (14th
Dist.) 3/31/09)
“Because the statements elicited by defense counsel on
cross-examination varied from the statements made on direct
examin
 ation and the conflicting statements were highly proba‑
tive of appellant’s guilt, the trial court’s error is harmful.”
Deemed inadmissible in indecency prosecution was
evidence of D’s cross-dressing, his teenage homosexual
experience, and his being abused as a child
Fox v. State, 2009 WL 838234 (Tex.App.—Hous. (14th
Dist.) 3/31/09)
“In its closing arguments, the State again reminded the
jury of appellant’s cross-dressing and told jurors that they could
consider appellant’s cross-dressing ‘because that’s something
you know about [appellant] and what he is and his background
that brings him to today.’ Additionally, appellant’s teenage ho‑
mosexual experience and being victimized sexually as a child
were inherently inflammatory. . . . One of the State’s tactics was
to generally portray appellant as a deviant personality. With
this deviant-personality evidence, it was but a small leap for the
jury to believe that he committed the crime with which he was
charged. Likewise, previous homosexual activity would suggest
to the jury the likelihood of guilt.”
Trial court erred in failing to instruct the jury to disre
gard the State’s reference to plea negotiations and in
failing to grant mistrial
Bowley v. State, 2009 WL 510525 (Tex.App.—Amarillo
3/02/09)
“In effort to discredit him, the State interrogated him about
those prior convictions and then asked whether the reason he
was not pleading guilty now was ‘because we couldn’t agree on
a plea agreement that you preferred.’ . . . Given the manner in
which the question was posed, one could reasonably interpret it
as disclosing that plea negotiations had occurred, that potential
offers were made and rejected, and that appellant’s desires pre
sented the major obstacle to arriving at a bargain. So too is it
conceivable that mention of plea negotiations having occurred
could mistakenly lead a juror to conclude that appellant believed
himself guilty since an innocent person would not contemplate
admitting guilt. . . . Next, the grave risk of undue prejudice and
deception went unabated when the trial court withheld its in
struction to disregard the comment.”

finement for misdemeanor possession of marijuana
when the Penal Code clearly provides that the offense
may be punishable by one or the other
Quesada v. State, 2009 WL 705755 (Tex.App.—San
Antonio 3/18/09)
“We recognize that egregious error generally does not oc‑
cur when, despite an erroneous instruction on the punishment
range, the jury imposes a punishment within the lawful range.
. . . The instant case, however, differs in one distinct regard in
that the punishment charge failed to give the jury two options
required by statute—to assess only a fine, or only confinement
up to one year; thus, the jury was precluded from considering
the full range of punishment options available to [D].”
Ordering D to pay attorney’s fees was error because
the court failed to explain how the sum was derived, or
even indicate the number of hours worked
Perez v. State, 2009 WL 619440 (Tex.App.—Amarillo
3/11/09)
“The trial court’s judgment merely stated that the State
of Texas should ‘recover of the defendant all costs in this pro‑
ceeding incurred, as set in the Bill of Costs attached hereto. . . .’
The bill of costs shows attorney’s fees in the amount of $1,250
without any explanation of how that sum was derived. Nor is
there of record an itemized statement from counsel illustrating
the number of hours worked or what sum would constitute a
reasonable fee under the circumstances.”
Deemed excessive was $200,000 bail for drug posses
sion, even though D was arrested while on parole for a
prior drug offense, because “the quantities alleged to
have been possessed are relatively low, and the State
has not charged that the possession was with an intent
to deliver.”
Golden v. State, 2009 WL 618700 (Tex.App.—Hous. (1st
Dist.) 3/10/09)
Also, “Neither of the charged offenses, nor the alleged prior
convictions, involve a weapon or violence. . . . Though [D] is
subject to a lengthy period of confinement if he is convicted, this
case is unlike Willman, Ruiz, or other drug cases in which our
court has affirmed six-figure bail amounts, both in the quantity
of drugs allegedly possessed and in ties to the community.”

Egregious harm found here because trial court in
structed jury to assess both a fine and a term of con
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Do OU
to
make difference?
O UNTEER!

to serve on the TCDLA board
Any member of TCDLA in good standing who desires to make application to serve on the
TCDLA board of directors should fill out the application on the opposite page and
forward it to the TCDLA home office (1717 W. 6th St., Ste. 315, Austin, TX 78703)
or fax it to 512-469-9107 on or before November 16, 2009.
The nominations committee listed below will consider applications nominating
new board members on December 5, 2009, at our quarterly Board Meeting in Houston.
Please help us continue to try to slow the “freight train” running roughshod over the
rights of our citizens. We need dedicated members who will not only work hard for TCDLA,
but also infuse new blood and ideas into the association.

TCDLA Officers
President
Stan Schneider
President-Elect
Bill Harris

2nd Vice President
Lydia Clay-Jackson
Treasurer
Bobby Mims

1st Vice President
Keith Hampton

Secretary
Emmett Harris

2009–10 Nominations Committee
District 1
Clara Hernandez, El Paso

District 8
Kerri Anderson-Donica, Corsicana

District 2
Andrew Graves, San Angelo

District 9
Jeanette Kinard, Austin

District 3
Mark Snodgrass, Lubbock

District 10
Robert J. Barrera, San Antonio

District 4
Anthony C. Odiorne, Lubbock

District 12
Constance Luedicke, Corpus Christi

District 5
Lance Evans, Fort Worth

District 13
David O’Neil, Huntsville

District 6
Susan E. Anderson, Dallas

District 14
Grant M. Scheiner, Houston

District 7
Kelly Pace, Tyler
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APPLICATION FOR MEMBERSHIP TO BOARD OF DIRECTORS
Date: _________Name: _______________________ Date of birth:___________Business address:________________________City: _____________
State: _________ Zip:______________Business phone: ______________Office fax:_____________________Business e-mail: __________________
College Attended: ________________________________________
To: ____________From:____________ Degree: ____________________
Law School Attended: ____________________________________
To: ____________From:____________ Degree: ____________________
What percentage of your practice is devoted to Criminal Law? ________State Bar membership number: __________
Date admitted to the State Bar of Texas: ________
Name of firm, partnership and/or professional association: _________________________________________________________________________
Describe your legal career and experience as criminal defense practitioner (Please attach additional sheets, if necessary) : ____________________
________________________________________________________________________________________________________________________________
During the five years immediately preceding the date of this application, list your criminal law activities to the extent and the capacity indicated:
ACTIVITY
NUMBER AS LEAD COUNSEL
State Felony Jury Trials
State Misdemeanor Jury Trials
Federal Jury Trials
State Appeals
Federal Appeals
State and Federal Non-Jury Trials
State and Federal Pleas of Guilty
State and Federal Post Conviction Remedies
Juvenile Proceedings
Dismissals
Grand Jury No-Bills
Case Decided on Pre-Trial Motions Where Evidence was Presented
Probation and Parole Revocations
(circle one)
Yes
No

(1)

Yes

No

(2)

Yes

No

(3)

Yes

No

(4)

Yes

No

(5)

NUMBER AS CO-COUNSEL

DISCLOSURE OF CONDUCT

Have you been subject to any disciplinary sanctions by the State Bar of Texas, by a district court in Texas, or by an
entity in another state which has authority over attorney discipline? Disciplinary sanctions include disbarment,
resignation, suspension, reprimand (public or private), order of rehabilitation, or referral to the professional
enhancement program?

Have you received notification from a district grievance committee from the State Bar of Texas or similar entity in
another state that a finding of just cause as defined by Section 1.06(P) of the Texas Rules of Disciplinary Procedure
has been made against you?
Has a criminal indictment or information been filed against you for a felony or misdemeanor involving moral
turpitude or other serious crimes as defined in the attorney standards?

Have you been convicted, received probation/community supervision (whether deferred or not), or fined for a felony
or misdemeanor involving moral turpitude or other serious crime as defined in the attorney standards?
Have you been sued for legal malpractice or other private civil actions alleging attorney misconduct, or have similar
actions been concluded by settlement, dismissal, or judgment for or against you?

Yes
No
(6)
Has a finding of inadequate representation been made against you regarding representation in a criminal case?
If any answers are circled “yes”, please provide a full written explanation and supporting documentation.

TCDLA PARTICIPATION
Please state when you first became a member of the TCDLA and describe your participation in TCDLA since that time.
________________________________________________________________________________________________________________________________
List any articles, writings, outlines or publications that you have authored in connection with substantive or procedural criminal law matters.
________________________________________________________________________________________________________________________________
List any speaking engagements you have undertaken relating to or addressing substantive or procedural criminal law topics.
________________________________________________________________________________________________________________________________
Describe briefly the reasons that you wish to become a member of the Board of Directors of the Texas Criminal Defense Lawyers Association.
________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________

Will you accept the obligation as a Director of the Texas Criminal Defense Lawyers Association to regularly attend board meetings (held
quarterly), submit articles to the Voice, participate in legislative efforts, be available for assistance in the Strike Force, participate in the Second
Chair (mentor) Program, maintain the highest level of ethical standards, maintain the highest level of competence and support by attendance and
participation at TCDLA and Criminal Defense Lawyers Project programs and endeavors? Yes _____ No ________.
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Motion to Suppress
by Celia Sams
CAUSE NO.
STATE OF TEXAS		
§
VS.
§
§
_______________
§

IN THE COUNTY
COURT OF
___________ COUNTY, TEXAS

MOTION TO EXCLUDE INADMISSIBLE EVIDENCE
TO THE HONORABLE JUDGE OF SAID COURT:
COMES NOW _________________, Defendant in the above-styled and numbered cause, and files this
motion to suppress and exclude certain evidence that is inadmissible and for cause would show the court
the following:
I.
The Defendant moves the Court to suppress and exclude the following evidence:
A. All statements made, whether oral or written, and such other actions of the Defendant, if any, at the
time of and subsequent to the stop,1 investigation, arrest and search of the Defendant, including but not
limited to: any statements regarding Defendant’s possession or the introduction into the Defendant’s body
of any prescription or over-the-counter drugs or any controlled substance or dangerous drug, or any other
substance.
B. Testimony of law enforcement officers, or their agents and all other persons working in connection
with such officers and agents, and all persons present at or near the location of the arrest and search of the
Defendant and the search of the vehicle occupied by the Defendant regarding Defendant’s possession or
the introduction into the Defendant’s body of any prescription or over-the-counter drugs or any controlled
substance or dangerous drug, or any other substance.
C. Any recording audio or video, referring to or containing any statements by defendant or any State’s
witness regarding the introduction into the Defendant’s body of any prescription or over-the-counter drugs
or any controlled substance or dangerous drug, or any other substance, unless such evidence can be
shown to be reliable and relevant under Daubert and Kelly and Tex.R.Evid. Rule 702 standards for scientific or expert testimony in determining the issue of intoxication.
II.
As grounds for this Motion the Defendant would show the Court the following:
A. The Defense anticipates the State will offer testimony by the arresting officer and other officers and
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on videotape or other recording that Defendant made statements that he used codeine or hydrocodone
prior to the stop. The defense anticipates that the State will offer these statements into evidence to prove
he was intoxicated. On February 4, 2009, the Court of Criminal Appeals ruled on this issue. In Layton v.
State, 280 S.W.3d 235 (Tex.Crim.App. 2009), the Court of Criminal Appeals held the trial judge abused
his discretion in a DWI trial when he allowed the State to present evidence of intoxication through the
arresting officer and through videotape that defendant stated he had used Xanax and Valium. The Court
held that such evidence was not reliable scientific evidence under Rule 702 and under Daubert and Kelly 1
standards, and therefore not relevant or admissible to the issue of intoxication because the State had
no evidence to present regarding any expertise of the officer in medical or pharmaceutical matters, and
because there was no evidence regarding the dosage taken, the time the drugs were taken, or what effect
those things would have on his intoxication. The Court ruled that because the evidence was not scientifically reliable it could not assist the jury in determining material facts, and could be misleading 2 particularly in light of the absence of scientific evidence as to the dosage taken, the exact times of ingestion, or
other evidence showing the effect the drugs could have had on defendant’s intoxication. Tex.R. Evid., 401,
402, 702.
The Layton Court went on to say: “Scientific evidence has the ability to mislead a jury that is not
properly equipped to judge the probative force of the evidence. Casey v. State, 215 S.W.3d 870, 880 (Tex.
Crim.App.2007). Pursuant to Rule 702, it is the responsibility of the trial court to determine whether the
scientific evidence offered is sufficiently reliable, as well as relevant, to help the jury in reaching accurate
results. Kelly v. State, 824 S.W.2d 568, 572 (Tex.Crim.App.1992).”
That is the case here. The State has no evidence as to the exact chemical content of the drug, if any,
ingested by Defendant, or the dosage, the time, or other factors relating to Defendant’s metabolism or the
effect of this or other drugs on Defendant’s intoxication, if any.
B. And for such other and further reasons as may appear or be urged upon hearing in this cause.
WHEREFORE, PREMISES CONSIDERED, the Defendant prays that upon hearing, that his Motion be in
all things granted.

Respectfully submitted,

_______________________________
Celia M. Sams
Texas Bar No. 04722100
P.O. Box 775
Rowlett, TX 75030-0775
Phone: (972) 475-7476
Attorney for Defendant

CERTIFICATE OF SERVICE
This is to certify that a true and correct copy of the foregoing Motion to Exclude Inadmissible Evidence
was served upon the attorney for the State on ________________, 200___.

__________________________________
Attorney for Defendant
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CAUSE NO.
STATE OF TEXAS		
§
VS.
§
§
_______________
§

IN THE COUNTY
COURT OF
___________ COUNTY, TEXAS

ORDER ON MOTION TO EXCLUDE INADMISSIBLE EVIDENCE
ORDER ON DEFENDANT’S MOTION TO EXCLUDE INADMISSIBLE EVIDENCE
On this the _____ day of ____________________, 200___, came on to be heard the Defendant’s Motion to Exclude Inadmissible Evidence and after considering the evidence and argument of counsel, the
motion is hereby:
GRANTED as to paragraphs ________________________________.
DENIED as to paragraphs __________________________________.

SIGNED and ENTERED this _____ day of ____________________, 200___.

____________________________________
JUDGE PRESIDING

Notes

1. See Daubert v. Merrell Dow Pharm., Inc., 509 U.S. 579, 113 S.Ct. 2786, 125 L.Ed.2d 469 (1993); Kelly v. State,
824 S.W.2d 568 (Tex.Crim.App.1992).
2. Layton, Daubert, Kelly see also DeLarue v. State, 102 S.W.3d 388 (Tex.App.—Houston [14th Dist.] 2003, pet. ref’d),
FN4. In DeLarue, the court of appeals determined that the trial court erred in admitting evidence of marijuana found in
the defendant’s bloodstream to show intoxication without a Daubert-Kelly hearing, because without proof of scientific
reliability, the evidence was more prejudicial than probative. 102 S.W.3d at 401.
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December 3-4, 2009
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Scholarships available
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Sam Bassett, Gerry Morris, & Tom Pappas
Register by phone at 512-478-2514 or online at

www.tcdla.com
Crowne Plaza Hotel ($132 s/d) | November 18 hotel deadline
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tcdla.com
When you join TCDLA, you become a part of a long history
of providing outstanding services and assistance to criminal
defense lawyers across the great state of Texas.
Join today and take advantage of numerous member benefits.
Endorse a colleague or friend—encourage others to become a
member of TCDLA.

Membership Application

Member Benefits
g Voice for the Defense Magazine
	A subscription to the ONLY statewide magazine
written specifically for defense lawyers, published 10
times a year.
g Membership Directory
A listing of all TCDLA members. Updated and reprinted
annually.
g TCDLA Discounts
	Receive significant discounts on CLE seminars and TCDLA
publications.
g Vendor Discounts
	Receive discounts on various goods and services provided
by numerous vendors.
g Strike Force
	Strike Force assistance which comes to the aid of lawyers
in need.
g Listserve Access
	Access to TCDLA listserve, where you can exchange legal
information and resources with other TCDLA members.
g Website—Members Only Section
	Access to the “members only” section of the website,
which includes information on experts, summaries of
cases from the state and federal courts, and more.
g Experts
	Extensive list of experts for all types of criminal cases.
g Resources
	Expansive library of research papers from renowned
criminal defense lawyers.
g Legislature
Opportunities to be involved in the legislative effort.

Resources for Texas Capital Litigators
 Capital Litigation Update

 ublished 10 times a year with a “Motion of the Month”
P
enclosed.
 Capital Resource Listserve
	Access to a listserve consisting of Texas-only lawyers,
investigators, and mitigation specialists who practice in
the capital arena.
 Motions Bank and Claims
Access to a capital-specific motions bank and habeas
corpus claims for state and federal practice.
 Experts Database
	Access to a database of experts in a wide area of
expertise.
 CLE Opportunites
	Comprehensive substantive continuing legal education.
 Locating Assistance
	Assistance locating capital qualified investigators and
mitigation specialists.

To join TCDLA you must be a member in good standing of the State Bar of
Texas engaged in the defense of criminal cases (except law students or affiliate
applicants). An applicant must be endorsed by a TCDLA member. Members of
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Your membership will go into effect upon approval of application and receipt
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__________________________________________________________________
Date of Birth
__________________________________________________________________
Name of other local criminal bar association or section

Nominating Endorsement (must be completed)
As a current member of TCDLA, I believe this applicant to be a person of
professional competency, integrity, and good moral character.

_________________________________________
Signature of Endorser (must be current member)

______________________________________________________________________
Printed Name of Endorser (must be current member)

Membership Category (please check one)









First-Time Member — $75 per year
Renewing Membership — $150 per year
Voluntary Sustaining Member — $300 per year
Sustaining Member — $200 per year
Affiliate Member (Experts or Legal Assistant) — $50 per year
Public Defender — $50 per year
Investigator — $50 per year
Law Student — $20 per year

Payment Method (please check one)
 Check enclosed (payable to TCDLA)
 Visa     Mastercard     American Express     Discover
__________________________________________________________________
Credit Card Number           Expiration Date
__________________________________________________________________
Name on Card			
Signature

Mail completed form and payment to

Texas Criminal Defense Lawyers Association (TCDLA)
1717 W. 6th St., Ste. 315 • Austin, Texas 78703
Fax to (if paying by credit card): 512-469-9107
TAX NOTICE $36 of your annual dues ($19 if a Student Member) is for a one-year
subscription to the Voice for the Defense. Dues to TCDLA are not deductible as
a charitable contribution but may be deducted as an ordinary business expense.
The non-deductible portion of regular and initial membership dues is $39 in
accordance with IRC sec 6033.

Join TCDLA Today!

