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Stanley Schneider

The Pain of Caring

I

President’s
Message

n March, I attended our trial college in Huntsville, Texas. The enthusiasm of the students/
lawyers was intoxicating. They each had their own stories. The bottom line, though, was
each wanted to be a better lawyer and gain the experience of working with our organization’s
best. The one common denominator of our trial college’s participants was their desire to better
represent their clients. They truly cared. I wondered why. One thing that was not discussed
at the college was the toll or effect that “caring” has on the lawyer.
I remembered a conversation I had with Weldon Holcomb, Roy Barrera, and Racehorse
Haynes at the Rusty seminar a couple years ago. I asked them what made the criminal law
yer different from other lawyers. Weldon said that the criminal defense lawyer helped real
people. Roy quickly added that we came in contact with the “people in the street” and had
to understand the “problems of the street.” He said that it was our job to communicate the
“problems of the street” to judges and prosecutors who might never have had the experiences
to understand what real people go through on a daily basis. Some judges, he said, could not
identify with—or even care about—the “problems of the street.”
Haynes said the criminal lawyer’s function is “to give poor people hope.” He said: “Giv‑
ing someone hope shows that you care more about the person than just the case. The lawyer
has to protect and defend.”
Years ago, Bubba Swanson hired me to assist Haynes in representing him on federal
bank robbery charges. I was to be Haynes’ “go-fer.” One day, Haynes called and told me that
Bubba’s mother had died and ended the conversation with “See you at the funeral.”
My first reaction was that I was not going to attend, but Haynes’ words reverberated in
my mind. After the funeral, as we walked to our cars, I asked Haynes, “Why was it important
for us to be here?”
Haynes stopped and told me that when you’re hired to defend someone, the client and
the family look to you, the lawyer, for answers, to save and protect them from the government.
He continued, saying that in order to do our job, we had to earn the client’s trust. By sharing
their tragedies and joys, we exhibit our feelings for them and earn that trust. We show them
we care about them as people and not just about the money they are paying us. Haynes said
that when that person hires you to defend him, he is inviting you to become part of his fam‑
ily. And, that invitation is precious. The client wants you to care about more than the case.
But over the years, I’ve learned that caring about a client can hurt. I’ve experienced the
pain of watching executions of men who should be alive. I watched Pat McCann wait for the
governor’s call regarding clemency for his client. Pat knew in his heart what the governor’s
response was going to be despite the parole board’s recommendation in his client’s favor. He

hoped that he was wrong, but he sat and waited by his phone
for the call telling him his client was going to die. I’ve listened
to lawyers who come to grips with their own inadequacies in
the face of overreaching prosecutors. I’ve experienced my own
sleepless nights wondering what I could have done differently
when I’ve heard a one-word verdict read.
Recently, I watched two lawyers experience their pain
caused by caring for a client. Matt Alford and Casie Gotro tried
a murder case involving a long-standing feud between next-door
neighbors. As result of the feud, their client obtained a concealed
handgun permit so he could protect himself. Their investigation
revealed that “ but for” their relationship, both men were beloved,
respected, and admired. As the trial unraveled, the courtroom
drama revealed the absurdity of the feud. No one could really
remember what started it, and no one could understand the
anger or lack of respect each had for the other. One thing was
clear: Their emotions were real and raw, and their client shot
an unarmed man as they argued in a driveway.
Early in the morning on the day final arguments were to be
presented, Casie received a call summoning her to their client’s
house. Their client had been found lying in the yard shot in
the head, a victim of an apparent self-inflicted gunshot wound.
Miraculously, the client lived.
The judge reluctantly, at the request of the State, continued
the trial to verdict and punishment despite the fact that their
client was unconscious, lying in a hospital bed. During punish‑
ment, the court allowed evidence of the defendant’s condition
to be presented. Not only was he convicted of murder; the jury
sentenced him to ten years in prison. After the trial, several
tearful jurors approached Matt, hugged him, and expressed
concerns for his well being.
Casie and Matt are devastated. During their preparation,
they spent countless hours with their client, his friends, and
family. They listened as he walked them through his yard, de‑
scribing the shooting. After their client was shot, they spent
hours sitting in the hospital with his family. They participated
in the difficult decisions that had to be made with knowledge of
the client’s permanent head injury. Today, when Casie visits her
client, he does not know who she is. And, late on the afternoon
before the Easter weekend, Harris County deputy sheriffs took
him into custody.
As an outsider, I could readily see that Casie and Matt were
more than their client’s lawyers: The tragedy of the trial, his in
jury, and their preparation had made them actually a part of his
family. They suffered the same emotions his family felt. They felt
the frustration and loss associated with an apparent attempted
suicide and conviction. They have asked repeatedly how they
could have prevented their client’s conduct or how they could
have saved him from himself.

Casie and Matt represent what criminal lawyers are all
about. Their attachment to their client is consistent with the
experiences of the countless lawyers across the state. It appears
that part of our burden and responsibility is that we take on
our client’s pain in order to tell his story. When we tell their
stories and lose, we suffer losses similar to our clients’, but we
get to go home and often our clients go to jail. But we still feel
their pain and loss.
Haynes says that clients know when a lawyer cares. He says
clients understand the sacrifices of time and self that we give to
them as we spend countless hours away from our families. And,
often, the most that a client can do is simply say “thank you.”
Haynes believes that those words spoken are more precious than
the fee paid because a heartfelt thanks shows the appreciation
a client feels for his lawyer. We need to be aware of the drain
caused by the emotional sacrifices our chosen profession requires
of us. We need to discuss it so we can limit the effect that doing
a job effectively takes on us as individuals and on our families
and those we care about.

There are two great days in a person’s life—the
day we are born and the day we discover why.
—William Barclay

Give us your

Word!

Your experiences in criminal law can contribute to the
continuing education of our membership. Write now for
the Voice for the Defense.
If you would like to submit an article, please send it to
Cynthia Hampton at champton@tcdla.com or
Craig Hattersley at chattersley@tcdla.com
Prior to publication, articles are reviewed and
approved by Greg Westfall, editor, and Jani Maselli,
feature articles editor.
Questions? Call 512-646-2733

Joseph A. Martinez

V

Executive
Director’s
Perspective

ery special thanks to our deans of the 34th Annual Texas Criminal Trial College (TCTC),
Lydia Clay-Jackson, Dean of Students, Tim Evans, Dean of Faculty, and Deans Mark
Daniel and Rick Hagen, for a very successful college in Huntsville March 14–19. Thanks to
the 40 faculty who volunteered at this year’s college. Thanks to everyone’s hard efforts, we
trained 80 lawyers in how to excel in conducting a trial. We also want to thank the actors
from the Department of Theatre and Dance at Sam Houston University, who help by playing
the participants in the trial of State v. Stone. We also thank the Sam Houston University Hotel
and their staff for their support of the TCTC
We have listed all Class of 2010 students in this current Voice. We ask that you seek out
those lawyers in your cities and congratulate them and offer your assistance to them.
Special thanks to the Board of the San Antonio Bar Association and their Executive Di
rector Jimmy Allison for allowing TCDLA, through CDLP, to co-sponsor the 47th Annual
Semaan Seminar held in San Antonio. This is the oldest CLE event in the state. We also want
to thank John Convery and Robert Price, course directors for the event. Thanks to everyone’s
efforts, there were over 200 attendees.
TCDLA will host the annual affiliate breakfast for all TCDLA affiliates and local criminal
defense bars on Friday, June 4, at 7:30 am at San Antonio’s Henry B. Gonzalez Convention
Center. Members of affiliates and local defense bars are encouraged to attend and share
in their successes and lessons learned in the past year. Please RSVP to Joseph Martinez
(jmartinez@tcdla.com)
All TCDLA members are invited to the Annual Meeting to be held immediately fol
lowing the conclusion of the 23rd Annual Rusty Duncan Advanced Criminal Law Course
(approximately 11:00 am) on Saturday, June 5, 2010, in Ballroom B of the Henry B. Gonzalez
Convention Center.
Thanks to the Court of Criminal Appeals, CDLP will have Public Defender training on
June 2 at the San Antonio Convention Center. Jeannette Kinard and Jack Stoffregen have put
together an outstanding lineup of speakers.
Also thanks to the Court of Criminal Appeals, we have a limited number of judicial
travel stipends for judges to attend the 23rd Annual Rusty Duncan Advanced Criminal Law
Course. TCDLA is planning on hosting a lunch and CLE for all judges who attend Rusty
Duncan. The CLE will be entitled Ethics and Sexual Abuse Cases. Please go to our website
for more information.
Good verdicts to all.

Greg Westfall

Strategic choices made after less than complete investigation are reasonable precisely to
the extent that reasonable professional judgments support the limitations on investigation.
—Strickland v. Washington, 466 U.S. 668, 690 – 91 (1984)
Because the sentencer in a capital case must consider in mitigation anything in the life
of a defendant which might militate against the appropriateness of the death penalty for
that defendant, penalty phase preparation requires extensive and generally unparalleled
investigation into personal and family history. At least in the case of the client, this begins
with the moment of conception.
—ABA Guidelines for the Appointment and Performance of Counsel in Death
Penalty Cases (2003), reprinted in 31 Hofstra Law Review
913, 1022 (commentary)

E
Editor’s
Comment

ven in the quickly changing legal landscape of death penalty litigation, Wiggins v. Smith,
539 U.S. 510 (2003) stands out for its reverberating effects. These effects are still being
felt as the true import of the case continues to sink in. Wiggins is mandatory reading
for anyone involved in any way with capital litigation. While there have been important cases
in the last decade dealing with the death penalty—Atkins v. Virginia, 536 U.S. 304 (2002)
(can’t execute the mentally retarded); Ring v. Arizona, 536 U.S. 584 (2002)(only a jury can
hand down a death sentence); Roper v. Simmons, 543 U.S. 551 (2005)(can’t execute those
who were 17 at the time of their crimes)—each of these decisions has only affected its own
very narrow set of cases. Wiggins affects them all. And unlike those other decisions, Wiggins
directly affects us as lawyers.
As you know or have probably guessed by now, Wiggins is an ineffective assistance of
counsel case dealing with an inadequate investigation. And from just a bare, legal standpoint,
Wiggins really didn’t change the law. Wiggins was facing the death penalty in Maryland and was
represented by the Baltimore County public defender’s office. See id. 539 U.S. at 514. The guilt
or innocence stage was tried to the court, which found Wiggins guilty of first-degree murder.
See id. at 515. The trial on punishment would be in front of a jury. Prior to the punishment
hearing, defense counsel moved to bifurcate the proceeding, so they could argue in the first
phase that Wiggins was not directly responsible for the murder, as required by Maryland
law for the death penalty. See id. The proposed second phase would be the mitigation phase.
See id. The judge, however, denied the motion to bifurcate. Counsel thereafter tried the first

issue—lack of direct responsibility—and essentially made a bill
with the mitigation evidence. See id.
There were some problems with the implementation of
this strategy. For one thing, the defense counsel who made the
opening statement promised the jury they would hear mitigation
evidence and then failed to produce it. Also, the defense kind
of did produce mitigating evidence to the extent they showed
Wiggins had no priors. But by and large, they didn’t put on any
mitigating evidence to speak of. Wiggins got a death sentence.
I have always adhered to the belief that residual doubt will
save a person’s life faster than the best mitigating evidence you
can find. I sense that a lot of people out there see mitigating
evidence as an excuse. “Abuse excuse” is a phrase I have heard
many times. Frankly, if I am going to be honest, I have to admit
that at some level I probably feel this way too. I have represented
people for capital murders who had it no rougher than to be
raised in relative poverty in a single-parent home. But Wiggins
was not one of those.
Wiggins’ mother was a chronic alcoholic who frequently
left Wiggins and his brothers and sisters alone in the house for
days. They either had to eat garbage or go out and beg for food.
They ate paint chips. When his mother was home, she beat the
children for breaking into the kitchen to get food. She had sex
with men with the children in the same bed. She once punished
Wiggins by laying his hand on a hot stove. At six, Wiggins went
into foster care, where he was raped several times over the years
by various male caretakers and their male children. Wiggins
continued to receive physical abuse. Finally, he ran away and
lived in the street. See id. at 516–17.
None of this was presented to the jury. Perhaps Wiggins’
counsel believed they had such a strong case on the direct re
sponsibility issue that they didn’t want to take a chance that
they would alienate the jury with all this “excuse” evidence. The

problem is, they didn’t know about the evidence outlined above
when they made their decision. So that really makes it easy,
doesn’t it? Just reverse under Strickland v. Washington, 466 U.S.
668 (1984), and be done with it. After all, Strickland was itself
an inadequate investigation case. See id., 466 U.S. at 690–91.
But the Court could not just find that counsel was ineffective
under Strickland, but had to find further pursuant to 28 U.S.C.
§2254(d)(1)(the AEDPA) that the court of appeals unreason‑
ably applied Strickland in saying otherwise. See id., 539 U.S. at
519–20. Simply put, Strickland held that counsel must conduct
a reasonable investigation. See id., 466 U.S. at 690–91. In Wiggins, the Court held that in the context of a death penalty case,
a reasonable investigation is one conducted in accordance with
the ABA Guidelines for the Appointment and Performance of
Counsel in Death Penalty Cases. Make no mistake about it—
this mandate raised the bar. Just read the ABA Guidelines and
I think you will agree.*
So what about counsel’s freedom to make a strategic de‑
cision to not put on a mitigation case at all? Wiggins restates
Strickland’s willingness to defer to such a decision. See Strickland,
466 U.S. at 690–91; Wiggins, 539 U.S. at 522–23. However, if
the decision is based on an incomplete investigation, you will
be rendering constitutionally deficient performance. And with
Wiggins, a “complete investigation” is going to be one based on
the ABA Guidelines, which are about as specific and compre‑
hensive as you can get.
The good news is that if you do an investigation as con
templated by the ABA Guidelines, chances are you’ll come up
with a mitigation case that goes far beyond the “abuse excuse.”
*The ABA Guidelines for the Appointment and Performance of
Counsel in Death Penalty Cases (2003) can be found at http://new.
abanet.org/DeathPenalty/RepresentationProject/Pages/Resources.aspx.

TCDLA

Memorializes
Charles Balwin m Quinn Brackett m Peter Bright m Jack H. Bryant
Phil Burleson m Byron Chappell m Emmett Colvin m C. Anthony Friloux Jr.
Jim Greenfield m Richard W. Harris m Odis Ray Hill m Weldon Holcomb
Floyd Holder m David Isern m Hal Jackson m Knox Jones m Joe Keagans
George F. Luquette m Homero Martinez m Ken McClain m Kathy McDonald
Harry Nass m David A. Nix m Rusty O’Shea m Charles Rittenberry
George Roland m Thomas Gilbert Sharpe Jr. m Travis Shelton
Doug Tinker m Don R. Wilson Jr.

F. R. Buck Files Jr.

I

Federal
Corner

have never tried to run a marathon, but every year an average of 20,000 runners go to
Boston to run the world’s oldest marathon. 26 miles and 385 yards is a long way to run.
I have never tried to climb a mountain, but approximately 1,000 people have made it to the
summit of Mount Everest—and since 1921, more than 200 have died trying. 29,029 feet is
a long way to climb. Marathon runners and mountain climbers are regularly challenged in
what they do.
TCDLA members who represent defendants in the United States courts are confronted
with a different kind of challenge: How do you convince a United States district judge—who
is philosophically married to the United States Sentencing Guidelines—to impose a sentence
for your client that is below the advisory Guidelines range?
I remember November 1, 1987, when the United States Sentencing Guidelines became
effective. I heard some federal judges mutter about congressional aides having more power
than they did. Many judges were restless and frustrated by the sentencing restraints imposed
upon them by Congress. And then something happened. Judges who were known for anguish‑
ing over sentencing decisions realized that the burden had been lifted from their shoulders.
They didn’t have to worry about whether probation or confinement was appropriate. All
they had to do was determine the Guidelines range and impose a sentence within that range.
There were, of course, the occasional departure motions, but there weren’t enough of them
to be a problem.
Then along came the Supreme Court, and the Guidelines became the advisory Guidelines.
See United States v. Booker, 543 U.S. 220, 125 S.Ct. 738, 160 L.Ed.2d 621 (2005); Gall v. United
States, 552 U.S. 38, 49, 128 S.Ct, 586, 169 L.Ed2d 445 (2007); United States v. Kimbrough, 552
U.S. 85, 111, 128 S.Ct. 558, 169 L.Ed2d 481 (2007); and Rita v. United States, 551 U.S. 338,
127 S.Ct. 2456, 168 L.Ed.2d 203 (2007).
Although the Supreme Court has spoken with clarity in each of these opinions, federal
judges seem to be confused as to what they should do in light of these cases: e.g, Judge Rudy
Lozano of the United States District Court for the Northern District of Indiana, at a sentenc‑
ing hearing, said this:
I attended a conference last year with regards to the Guidelines. And I was put on
notice by the Congress, and by their staff members. As you know there has been a
controversy where there was a Supreme Court case that talks about the Guidelines only

being advisory. And we were put on notice by Congress
that if we departed from them on a regular basis for no
valid reason—I say valid, because I was looking to see if
there is authority for doing that—that what Congress was
going to do is come back and have mandatory minimums
and everything. . . . So I don’t have a problem with the
departure, but I have to find some authority, some basis
for it, before I’m going to do it. Otherwise, I’m going to
have some reluctance to go through with it.
United States v. Carter, 530 F.3d 565 (7th Cir. 2008)
(Note: Judge Lozano went on to impose a sentence within
the Guidelines range, and a panel of the Seventh Circuit vacated
the judgment and remanded the case for resentencing.)
So, as defense lawyers, what are we to do in an attempt to
try to divorce these federal judges from their dependence on
the Guidelines and convince them, in an appropriate case, that
there is nothing wrong—but everything right—with imposing
a sentence below the advisory Guidelines range? We should file
a detailed response and an addendum to the PSR along with a
sentencing memorandum, when appropriate. And I have a case
for you to include in your next sentencing memorandum: United
States v. Mendoza-Mendoza, ___ F.3d ___, 2010 WL 7466431
(4th Cir. 2010). This case is important because it focuses on
the role that the advisory Guidelines are to play in sentencing
determinations.
Dario Mendoza-Mendoza was a Mexican citizen who had
illegally reentered the United States after being deported, in
violation of 8 U.S.C. §1326. There was a 16-level increase in
his offense level recommended in the PSR because he had been
convicted of the North Carolina felony offense of taking indecent
liberties with a child. At the time of his arrest on the federal
offense, he was living with the woman who was the victim in
the “indecent liberties with a child” case, and they were the
parents of two children.
At the sentencing hearing, Mendoza’s lawyer argued that a
Guidelines sentence was excessive because of the various facts
peculiar to Mendoza’s case. In response to that argument, Judge
W. Earl Britt of the United States District Court for the Northern
District of North Carolina stated:
I have determined, though I have not agreed with, that
the guideline calculations are correct, and unless I find a
reason for a departure from those guidelines, or a variance
based on 18 U.S.C. section 3553, then I am obligated to
pass a sentence within that guideline range [emphasis
added].

Judge Britt assessed a sentence of 46 months imprison‑
ment—which was within the advisory Guidelines range of 46–57
months —and Mendoza gave notice of appeal. On March 5,
2010, a panel of the United States Court of Appeals for the
Fourth Circuit vacated the judgment and remanded the case
for resentencing. United States v. Mendoza-Mendoza, ___ F.3d
___, 2010 WL 746431 (4th Cir. 2010). Circuit Judges Wilkinson,
Niemeyer, and Davis heard the oral arguments in this case.
The panel’s opinion was written by Judge Wilkinson, and Judge
Niemeyer joined in the opinion. A separate opinion concurring
in the judgment was written by Judge Davis. Judge Wilkinson’s
opinion contains, in part, the following:
[The Role of the Guidelines in
Sentencing Determinations]
While it is clear that treating the Guidelines as mandatory
is procedurally unreasonable after Booker, the precise role
the Guidelines are to play in sentencing determinations
has been a source of some confusion. In Rita, 551 U.S.
338, 127 S.Ct. 2456, 168 L.Ed.2d 203, the Supreme Court
addressed the question of whether the Guidelines could
be given presumptive weight. The Court held that an ap
pellate court is allowed to presume that a district court’s
chosen sentence is substantively reasonable if it is within
a correctly calculated Guidelines range. Id. at 351, 127
S.Ct. 2456. Rita was also clear, however, that a district
court making the initial sentencing decision may not
presume that the appropriate sentence in a given case
will come from the Guidelines.
[The Rita Presumption]
We shall refer to any presumption in favor of a Guidelines
sentence as a “Rita presumption.” The reason Rita pre
sumptions are forbidden in sentencing courts is that they
confer the force of law upon the Guidelines. See id. at 47,
50. Such a Rita presumption means that, unless there is an
effective rebuttal, a sentencing court is obligated to pro
nounce a Guidelines sentence. Giving mandatory effect to
the Guidelines in this way revives the Sixth Amendment
problems Booker laid to rest. See Rita, 551 U.S. at 347,
351, 353, 127 S.Ct. 2456. Additionally, Rita presumptions
at trial conflict with the reason Rita presumptions are
allowed on appeal. An appeals court may presume a
sentence within the Guidelines is reasonable because
the sentencing court’s independent judgment coincides
with that of the United States Sentencing Commission,
which bears responsibility for the Guidelines. If Rita
presumptions were used at sentencing, appellate courts,
as well as the Commission, would lose the benefit of

a district court’s individualized application of the
Commission’s general judgment. See id. at 350–51, 127
S.Ct. 2456.
[What a Rita Presumption Is and Is Not]
Because the costs of sentencing review are significant, it
is important to realize not only what an impermissible
Rita presumption is, but also what it is not. First, it was
no Rita presumption for the sentencing court here to
use the Guidelines to orient its thinking. A court must
consider and may be influenced by the Guidelines. The
Supreme Court has been clear that the process of sen
tencing begins with correctly calculating the Guidelines
sentencing range. Gall, 552 U.S. at 49, 128 S.Ct. 586.
And although courts are free to depart from the Guide
lines, they are expected to explain the basis of their dis
agreement. Nelson, 129 S.Ct. at 892. Indeed, “a major
departure should be supported by a more significant
justification than a minor one.” Gall, 552 U.S. at 50, 128
S.Ct. 586. Similarly, while sentencing courts must always
conduct an individualized assessment, they are permitted
to provide more abbreviated explanations when they
sentence within the Guidelines.
***
Second, the district court does not apply a Rita presump
tion simply by selecting a Guidelines sentence in the case
or by deeming it the most fitting or appropriate sentence
for the case. After all, we may and do treat on appeal a
district court’s decision to impose a sentence within the
Guidelines range as presumptively reasonable.
***
For one thing, “the Guidelines, insofar as practicable,
reflect a rough approximation of sentences that might
achieve §3553(a)’s objectives.” Rita, 551 U.S. at 350, 127
S.Ct. 2456. Moreover, in devising the Guidelines, the
Sentencing Commission “examined tens of thousands
of sentences and worked with the help of many others
in the law enforcement community over a long period
of time.” Id. at 349, 127 S.Ct. 2456.
***
We therefore should hardly be surprised if Guidelines
sentences are often reasonable, as Rita put it, at the “retail”
as well as the “wholesale” level. Rita, 551 U.S. at 348, 127
S.Ct. 2456.
***
Third, where an appellate court believes that a sen
tencing court did not treat the Guidelines sentence as

presumptively applicable, then there is no Rita presump
tion and a remand should not follow—even if stray lan
guage in the sentencing court’s discussion, standing
alone, could give the impression that a presumption was
used. See Puckett v. United States, ___ U.S. ___, ___, 129
S.Ct. 1423, 1432, 173 L.Ed.2d 266 (2009); Lynn, 592 F.3d
at 576–77 (procedural sentencing errors are subject to
either harmless or plain error review). Sentencing courts
are of course well advised to avoid words like “presump
tion” and “obligation.” But what matters on appeal is what
a court actually did, not whether a remark here or there,
removed from the larger context in which it was made,
is on some list of forbidden phrases.
***
If the sentencing court did what it was supposed to do—
hearing out both sides and making an individualized as
sessment in light of §3553(a)—then it should be protected
from claims of having applied a Rita presumption.
[Appellate Courts Don’t Play “Gotcha”]
It would be wholly contrary to the Supreme Court’s con
ferral of discretion on trial courts if we were to play a
game of ‘Gotcha!’ with respect to the sentencing tran
scripts we review. See Johnson, 445 F.3d at 345 (a sentenc
ing court need not “robotically tick through §3553(a)’s
every subsection”). This appellate deference is especially
appropriate when Guidelines sentences are imposed
because in such a case the judgment of the sentencing
court and the judgment of the Sentencing Commission
have converged. See Rita, 551 U.S. at 350–51, 127 S.Ct.
2456. To be sure, we review such sentences, like all
others, for procedural error, but we do so under “the
deferential abuse-of-discretion standard of review that
applies to all sentencing decisions” and only for error
that is “significant.” Gall, 552 U.S. at 51–52, 128 S.Ct.
586. Badgering district courts over minor procedural
flaws simply fails to recognize the sense of responsibility
that our colleagues on the district bench bring to the
important task of sentencing.
[The Court’s View of Judge Britt’s Comments]
The comments to which Mendoza objects were not a
“mere passing reference,” somewhere in the middle of
the sentencing discussion. Sayad, 589 F.3d at 1118 n. 3
(citation and internal quotation marks omitted). They
came at the very outset, framing the entirety of the district
court’s explanation. And the words the court used were
emphatic: the court declared that it was “obligated” to
impose a Guidelines sentence “unless I find a reason

for a departure from those guidelines, or a variance
based on 18 U.S.C. §3553.” Furthermore, the court pro
nounced a Guidelines sentence even though it had “not
agreed with” the range recommended by the Guidelines.
Taken together, the language and context of these state
ments convince us that Mendoza’s objection cannot be
dismissed simply as hyper-sensitive second-guessing of
the proceedings below.
Our review of the district court’s comments leads us
to believe that the district court accorded the Guidelines
a quasi-mandatory effect, and that is impermissible un
der Rita. We are acutely conscious of the need to avoid
overburdening district courts and ordering pointless
remands, and we are compelled to re-emphasize that
procedural remands do not carry some hidden appellate
message of substantive unreasonableness. But there is a
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serious possibility the district court felt it was under an
obligation to impose a Guidelines sentence, and we be
lieve the prudent course is to remand this case to ensure
that Mendoza’s sentence, whatever it may ultimately be, is
procedurally sound. In reviewing a sentencing determi
nation, “an appellate court may not guess at the district
court’s rationale,” Carter, 564 F.3d at 329, and we are left
only to speculate as to whether the sentence herein was
imposed as a matter of obligation or as an exercise of
judgment.
My Thought
Run—don’t walk—to your computer and download MendozaMendoza. Then you will understand why I believe it to be such
an important case for us.
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Criminal Defense Lawyer’s Association. Congratulations
once again, to the excellent lawyers of TRLA.

Send your letters, pictures, gripes, bonehead gaffes, or whathave-you to champton@tcdla.com or chattersley@tcdla.com.

Kudos
Congratulations to Tyrone Moncriffe of Houston, who got
 
a life sentence (death penalty waived) for his client in a
capital murder case. According to the Houston Chronicle, jurors deliberated about six hours before convicting
Brian Ranard Davis, 34, of capital murder in the stabbing
and burning death of Kandus Yvonne Hightower-Sharp,
25, of Huntsville. Tyrone was able to cast doubt on the
credibility of a co-defendant, a former gang member
present during the killing who could have made up the
story to claim a reward, which he received after Davis
was arrested.
Congratulations to Therese Huntzinger and Pat Han 
cock, who won a life verdict for Joey Estrada in a Bexar
County case moved to Victoria on a venue change. Linda
Mockeridge was the mitigation specialist. These lawyers
did a masterful job of developing evidence of FASD and
limiting the scope of the state’s evaluation of their client.
The state’s witness was limited to testifying on a subject
he knew very little about. The jury found that the client
was not a future danger on issue #1. Partial credit for this
victory goes to the Texas Defender Service, which has
developed, along with Doug Parks of Dallas, a voir dire
on future danger.
Texas RioGrande Legal Aid’s Willacy County Assistant
 
Public Defender Kate Sauer garnered a jury trial victory
in the Gregorio Salinas felony theft case. Ms. Sauer was
assisted at trial by Willacy County Chief Public Defender
Abner Burnett. Both attorneys are members of the Texas

Congratulations to Stan Brown of Abilene, who won
 
an amazing appellate victory in the Court of Criminal
Appeals in the Pamela Shareka Langham case. In a case
of first impression, the CCA, through J. Price, decided
that out-of-court statements of a confidential informant
introduced through a police detective were testimonial,
and thus violative of Crawford and the Confrontation
Clause. CCA also held the Court of Appeals’ harm anal
ysis (that any error was harmless because the verdict
was supported by the evidence, even discounting the
erroneously admitted evidence) was incorrect. Rather,
the question is whether there was the likelihood that the
constitutional error was actually a contributing factor in
the jury’s deliberations in arriving at that verdict.
In another appellate win, Roderick Glass of Richmond
 
kept his reversal in Ronald Lee Wilson, a state’s PDR
from Bexar County. There the arresting cop admitted that
he had falsified a report showing that police had taken
Wilson’s fingerprints off the murder weapon, when in
fact they had no such evidence. After being confronted
with this report, Wilson confessed. Again, in a case of
first impression, the Court of Criminal Appeals, through
J. Cochran, held that because the cop had violated a
state statute (Tex. Penal Code §37.09, Tampering with
Evidence), Wilson’s confession should have been suppressed under Tex. Code Crim. Proc. Art. 38.23. Congratulations, Roderick!
Kudos to TCDLA member Rebecca Froman of Waller
 
and Patrice Carrington of Grand Prairie, who represented
a young adult charged with capital murder in Waller
County for killing a convenience store clerk during a
robbery. Client pled guilty and went to the jury for punishment, which assessed a life sentence. Congratulations
on this remarkable victory!
Patti Sedita of Houston got a “not guilty” from a jury in
 
an aggravated assault with a deadly weapon trial. Issues
were self-defense and defense of a third party. Congratulations, Patti, and keep up the great work!

Corpus colleague Gerald Rogen’s hard-charging defense
 
persuaded the state’s attorney to dismiss all charges (18
counts of aggravated sexual assault of four children!)
during trial. Prosecutor was persuaded that all the “victims” were lying. Well done, Gerald!
On March 10, 2010, TCDLA member Terri Zimmer 
mann was selected to serve as an appellate judge on the
United States Navy-Marine Corps Court of Criminal Appeals. Lieutenant Colonel Zimmermann will sit in Washington, DC, during periods of active duty. The Court has
worldwide jurisdiction, and reviews convictions from
courts-martial in the Navy and Marine Corps. Congratulations, Judge Zimmermann. You make us all proud!
Former TCDLA President Gerry Morris and co-counsel
 
Marjorie Bachman, both of Austin, received the two-

word verdict from a jury in a sexual assault with intoxication and consent issues. Congratulations, Gerry and
Marjorie!
Jim Hanley and David Ryan, TCDLA members from
 
Houston, have represented co-defendants charged with
murder and three counts of aggravated assault for the
past three years. After all this time, one eight-day trial
(resulting in the State dismissing one aggravated assault
charge against Mr. Hanley’s client before the case went
to the jury), rejecting a half-dozen plea offers, six ADAs,
the recusal of one judge (Jan Krocker), and the transfer of
the cases to another court (351st, Judge Ellis), the Harris
County DA dismissed all charges against the defendants
on March 18, 2010, three weeks prior to trial. Way to
hang in there, guys.

Rusty
Scholarships

The Criminal Law Section of the State Bar of Texas announces the
availability of a limited number of scholarships for defense attorneys and
prosecutors wishing to attend either the TCDLA Rusty Duncan Short
Course to be held in San Antonio June 3–5, 2010, or the State Bar of
Texas Advanced Criminal Law Course to be held in San Antonio
July 25–29, 2010. Course tuition and actual reasonable expenses
will be reimbursed upon review and approval. Applicants must
be a member of the Criminal Justice Section and be financially
unable to attend the course without scholarship assistance. Requests
for applications must be made in writing to Jack Strickland, 909 Throckmorton Street,
Fort Worth, Texas 76102, or by fax to 817-338-1020. Completed applications MUST be received by April 30,
2010, for Rusty Duncan and by June 1, 2010, for the Advanced Course. Scholarship recipients will be notified
prior to May 7th for the Rusty Duncan course and by June 15th for the Advanced Course.
All non-scholarship attendees to the State Bar Advanced Course who are current members of the Criminal
Law Section will receive a $25 tuition discount.
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Texas Justice Exposed
Abdygapparova v. State of Texas: A Court’s
Abdication of the Appropriate Role of the Bench
Lori Olenick Rodriguez & Karol Furmaga
hen Asel Abdygapparova came to San Antonio, Texas, to attend graduate school,
she probably believed the United States would be very different from her native
Kazakhstan. The protections afforded by the United States’ legal system are,
after all, known throughout the world, and the Kazakhstan she left behind bor
dered on lawless at times. She came to discover, however, that a system only has as much
integrity as the people that comprise it. When a judge allows her personal animus to
determine her rulings, and a prosecutor forgets his oath “to do justice” and cheats in
order to win convictions, the flaws in our legal system become painfully obvious.

Asel Abdygapparova was found guilty of capital murder on
March 2, 2005. Although she did not actively participate in the
rape, kidnapping, and murder of Rosa Rosado, under the Texas
law of parties, her involvement was enough for the State to charge
her with capital murder and seek the death sentence against her.
Asel’s boyfriend, Ramon Hernandez, along with friend Santos
Minjarez forced Rosado into the back seat of Asel’s car, where
Asel was sitting. They drove to a hotel, where Hernandez and
Minjarez repeatedly raped and eventually murdered Rosado.
Asel was present during part of the criminal episode, but left on
Hernandez’s order to retrieve some items, including a shovel.
Asel escaped from Hernandez at her first opportunity
and notified the police about Rosado’s murder. Asel identified
Hernandez and Minjarez as Rosado’s killers. She told the po
lice how the men abducted Rosado. She took
them to the hotel where the men raped Rosado
and showed them where to find the body.
Asel even pointed out to the police the
Wal-Mart where she purchased a
shovel at Hernandez’s instruction,
explaining to the police that she did
not immediately understand what a
shovel was due to her language barrier.
The authorities initially treated Asel as a witness in the
murder investigation, and her cooperation undoubtedly helped
the police. In fact, Hernandez’s DNA was run through CODIS
after his conviction for Rosado’s murder, and police discovered
he was responsible for the strangulation killings of twelve-yearold Priscilla Amarez and thirteen-year-old Sarah Gonzales, who
were found together dead in an alleyway in December 1994.1
That cold case may have never been solved had Asel not ap‑
proached the police with the information about Rosado’s killing.
Despite her cooperation, Asel eventually became a suspect,
was charged with capital murder, and found herself facing the
prospect of the death penalty. On March 2, 2005, the jury found
against the State on the issue of mitigation and sentenced Asel
to life in prison.
The trial court denied Asel’s motion for new trial, and the
appeal was assigned to the Bexar County Appellate Public De
fender’s Office (APDO). The APDO briefed several issues; the
Fourth Court of Appeals found for Asel on the ground that
her constitutional rights were violated because of the bias the
trial court exhibited in her case. The relationship between the
trial court and defense counsel became increasingly contentious
throughout the proceedings, with the trial court threatening de
fense counsel with contempt of court several times for instances
in which defense counsel was attempting to object to or clarify
a ruling of the court. The trial court went as far as to (illegally)

find defense counsel in contempt and then hold the threat of
punishment for contempt over counsel’s head, telling counsel
that the trial court would determine the appropriate punishment
after the completion of trial.
Trial counsel submitted an affidavit in support of the mo
tion for new trial, in which she expressed that the trial court’s
consistent intimidation and threat of contempt caused trial
counsel to render ineffective assistance of counsel. Her focus
shifted from the zealous presentation of her client to making
sure her conduct did not offend the trial court, lest she find
herself in jail. Trial counsel stated that the trial
court’s threats of contempt caused her to render
ineffective assistance, because counsel was
unable to effectively do her job for fear of
offending the judge.
Unfortunately, the tone of the trial
was set early on, and it clearly was not
a tone favorable to the defense—
or even, for that matter, a neutral
tone. Before trial began, Asel found
herself backed into a legal corner when
the trial court refused to appoint her an
interpreter, despite her request for one and
assertions by trial counsel that an interpreter
was necessary for Asel to play a meaningful part in the proceed‑
ings and for the trial attorney to effectively do her job. Asel was
in the country to attend graduate courses, but was not highly
proficient in English—and, in fact, was enrolled in remedial
English classes, having scored well below average on the English
Proficiency Test she was given upon entering UTSA.2
The trial court refused the request, holding that although
Asel may not have understood all the words used at trial, she
understood “enough” of the words for the trial court to conclude
she did not show she was unable to understand English. The
Texas Code of Criminal Procedure provides a statutory right
to an interpreter that must be implemented unless expressly
waived.3 However, the determination of whether an interpreter
is necessary rests largely in the discretion of the trial court.4
The State was strongly opposed to appointing an interpreter
for Asel. One need look no further than the trial record to un
derstand how the absence of an interpreter hurt Asel. Not only
did the language barrier prevent her from fully communicat‑
ing with her attorneys during trial; it also forced the attorneys
into the position of attempting to explain the court proceedings
to Asel in simpler, layman’s terms while the proceedings were
going on. When Asel took the stand in her own defense, her
difficulty answering questions because of the language barrier
perhaps caused jurors to think she was being evasive when she

struggled to understand the prosecutor’s question or hesitated about how the State might better present its case in the future,
before answering in order to choose the right wording. All the suggesting a “power point” presentation during voir dire. Other
while, ironically, an interpreter sat in a San Antonio hotel room, comments were disparaging to defense counsel, ridiculing her
paid by Bexar County, awaiting to be called to assist Asel’s rela‑ abilities as a lawyer and questioning her strategy. The trial court
tives should they testify.
and prosecutor went so far as to make fun of prospective jurors’
The record demonstrates that the trial court had an ex‑ hairstyles. The casualness of the comments, and the fact that
treme disdain for both the Appellant and her counsel. The trial they were engaging in such ex parte communications during
court was enraged when Asel fired her court-appointed attor‑ voir dire, is especially troubling, as the people put on the jury
neys in favor of hired counsel, and made comments on the would literally be responsible for deciding whether a woman
record indicating that Asel had only
lived or died.
done so to manipulate the system.
The Fourth Court of Appeals
Other comments were disparaging
When trial counsel asked permission
agreed that the trial court’s note
to defense counsel, ridiculing her
to bring clothes to Asel at the jail so
writing with the State was an inap
she would not have to wear her or‑ abilities as a lawyer and questioning propriate ex parte communication,
ange jail jumpsuit to court, the trial
and expressed particular concern
her strategy.
court chided Asel, commenting on the
regarding the note writing because
“[u]nlike the communications re
“irony” that she wanted the taxpayers
to pay for her clothing while she could afford to hire counsel, viewed by the administrative judge during the recusal pro
although the record does not suggest that Asel’s counsel was ceeding, these ex parte communications were not simply
seeking anything more than an order for the jail to allow Asel ‘[e]xpressions of impatience, dissatisfaction, annoyance, and
to change clothing into courtroom attire.
even anger’ toward Abdygapparova or her counsel. To the con
The trial court’s conduct might have been shrugged off as trary, these comments were examples, inter alia, of the trial court
merely a bad judicial temperament, if not for the fact that trial providing guidance to the prosecutor on the presentation of his
counsel caused to be included in the record notes exchanged case and discussions regarding the trial court’s initial ruling
between the prosecutor and the trial judge during individual regarding Abdygapparova’s ongoing request for an interpreter.”
voir dire. In capital murder cases in which the State seeks death, As such, the Fourth Court noted, the communications became
potential jurors are interviewed individually, usually in a small strong evidence of the trial court’s “bias and partiality.” 5
room. During such interviews, defense counsel noticed the trial
The court’s conduct throughout the remainder of the trial
judge and prosecutor writing each other notes and not shar‑ showed further evidence of prejudicial behavior toward Asel and
ing the communications with the defense. Note passing among her lawyer. Defense counsel noted that the court allowed the
all parties during voir dire is common; parties may write one prosecutor to conduct himself in an indecorous and disrespectful
another to discuss whether to agree upon excusing a juror, for manner that exhibited disrespect to the criminal justice system.
example. The private note passing between the prosecutor and The prosecutor, for instance, was allowed to make numerous
the trial court, however, was an entirely different story.
inflammatory sidebar comments, and when defense counsel
Interpreting the notes as an ex parte communications be objected, she was reminded of the unresolved matter of the
tween the prosecutor and the trial court, defense counsel waited trial court’s contempt finding against her. Conversely, if defense
until a break between prospective jurors, then asked the trial counsel uttered anything resembling a sidebar comment, the
court and prosecutor to state, for the record, what they were trial court stridently admonished her in the jury’s presence.
writing notes about, and requested the notes be made part of The Fourth Court of Appeals opinion noted that “a complete
the appellate record.
review of the record reveals more than simple hostility by the
The notes provided an appalling insight into the level of trial court towards Abdygapparova and her defense counsel
bias the trial court had formed against the Appellant and de‑ and demonstrates an ongoing, continuous bias or prejudice.” 6
fense counsel. The notes discussed contested issues before and
The trial court’s rulings on objections were questionable as
after that point in time, including a comment—and response well; in light of the ex parte communications with the prosecutor,
in agreement—that the defendant did not seem to be having it was clear that the rulings were tainted by the trial court’s per‑
any trouble communicating with her attorney. This alluded to sonal feelings of animus toward the defense and fondness for the
Asel’s request for an interpreter, which the trial court had denied. prosecution. For instance, the trial court allowed the prosecutor
The trial court also wrote the prosecutor notes with suggestions to violate a straightforward rule of evidence prohibiting the sub‑

stance of plea negotiations from being introduced into evidence during plea negotiations, and also agreed that the admission of
at trial.7 The prosecutor cross-examined Asel with comments the letter was erroneous and prejudicial. The Fourth Court noted
she allegedly made during the course of plea negotiations, in that the letter was sent to Abdygapparova by a man living in
clear violation of the Rule of Evidence. To make matters worse, another state—whom she had never met—outlining his sexual
the prosecutor made himself a witness in the case, arguing with desires and fantasies with Abdygapparova and other women,
Asel during the course of her cross-examination about state‑ and did not “tend to make anything as to Abdygapparova, much
ments he claimed she had previously made to him personally. less her sexual orientation or whether she committed sexual
Despite defense counsel’s efforts to object, the trial court assault, any more or less probable,” therefore rendering the let‑
did nothing to prevent or ameliorate the damage done by the ter irrelevant.8
prosecutor’s insertion of himself into
While the appeals court could
The letter was the prosecution’s
the case. Instead, the trial court al‑
have reversed Asel’s conviction on any
lowed the prosecutor to “testify” in
“smoking gun,” despite the fact that of the issues raised and returned the
the form of his questions disagree Asel did not write the letter and it had case for a new trial, in all, the Court
ing with Asel about what she had
found in Asel’s favor on several of her
absolutely
nothing
to
do
with
the
crime
told him. The court also allowed into
points of error, and the opinion ex‑
at issue.
evidence a completely prurient, ir
pressed numerous times the concern
raised by the actions of the trial court
relevant, and inflammatory letter on
the highly questionable theory that it helped to establish that and prosecutor. Despite the appellate court’s not addressing
Asel had tendencies toward bisexuality.
the issue of the denial of an interpreter, the opinion is clearly
The prosecutor argued with Asel during cross-examination as much a victory for Asel as it is a public examination of the
about her sexual proclivities, using the contents of the letter trial process. The question remains, however, whether the “sys‑
to “impeach” her on the issue of whether she was attracted to tem” worked as far as Asel was concerned. In the sense that
women sexually. The prosecution advanced the theory that Asel’s the system remedied the unfair and unjust conduct of the trial
sexual preferences were relevant to the jury’s determination of court and the prosecution in Asel’s trial, then, yes, perhaps the
the case, because they could have made her more likely to have system did work.
acted along with the male co-defendants in committing the
But Asel’s case illuminates a bigger issue. As of this writing,
kidnapping, rape, and murder of Rosado. Although there was Asel remains confined in the Bexar County Jail awaiting retrial.
no forensic evidence to support its theory, or testimony before She has been incarcerated since July 24, 2001. If she were to
the jury even to suggest Asel was a participant in the sexual be released, she would likely immediately be re-jailed because
assaults, the prosecutor hammered her with questions about there is an immigration hold on her status due to the pending
her sexuality, and whether or not she had previously told him criminal charges. Her jailing, trial, and re-trial will have cost
she liked women.
the taxpayers hundreds of thousands of dollars when all is said
Assisting to advance the prosecution’s theory, the trial court and done. While the State will be precluded from seeking death
admitted into evidence a letter received by Asel while she was against her a second time, there are no other discernible conse
confined in jail awaiting trial. The letter, written by a pen pal quences for the illegal behavior of the prosecution or trial court
Asel never met in person, described the writer’s fantasies of in Asel’s first trial. In fact, should the State proceed to try Asel a
group sex including Asel, and described a fantasy in which the second time, it will do so with the benefit of having tried the case
writer of the letter watched as Asel had sex with another woman. once before. Asel, on the other hand, will come to the second
The letter was the prosecution’s “smoking gun,” purporting to prosecution knowing that she was one special issue away from
show that Asel lied when she said she did not have any interest receiving the death penalty.
in women, despite the fact that Asel did not write the letter and
To put it plainly, “the system” is made up of its participants,
it had absolutely nothing to do with the crime at issue. (While and is only as good or honorable as those participants choose
the letter was clearly licentious and sexually evocative, the ac‑ to be. The state has no true incentive to follow the rules, and it
tivities its writer described all involved willing participants, and becomes up to appellate counsel, and the appellate courts, to
included no elements that would tend to mirror the crime with make sure that convicted defendants received a fair trial. The
which Asel was charged.)
late Dan Thornberry, who honorably argued the state’s position
The Fourth Court sustained Asel’s points of error regarding on appeal, reminded the Court of Appeals during oral argument
the prosecutor’s impeachment of Asel with information gleaned that the trial judge was only human, and subject to the same

frustrations as are we all. His point was well made, but judges
and lawyers are humans who have taken an oath to seek jus‑
tice, not merely seek convictions. The system failed Asel at trial
because the trial court and prosecutor disregarded that oath.
Abdygapparova v. State provides incredible insight into how
badly the system can fail when the parties disregard the rules,
as well as how the system can redeem itself when the primary
focus is doing justice.
Notes
1. See San Antonio Police Department Solved Cold Cases Web Site, http://
www.sanantonio.gov/sapd/coldcasesolved.asp?res=1024&ver=true, last accessed
March 2, 2010.
2. Abdygapparova v. State, 243 S.W.3d 191, 201 (Tex. App.—San Antonio,
2007), pet. ref ’d.
3. Tex. Code Crim. Proc. Ann. art. 38.30.
4. Baltierra v. State, 586 S.W. 2d 553, 556–57 (Tex. Crim. App. 1979)(su
perseded by statute as codified at Tex. Code Crim. Proc. Ann. art. 38.30).
5. Abdygapparova, 243 S.W.3d at 208–09.
6. Id. at 210.

7. Tex. R. Evid. 410.
8. Abdygapparova, 243 S.W.3d at 203–04.
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Change to Bylaws
Article III shall be amended by the addition of Section 8,
as follows:
Sec. 8. Lifetime Membership. A person otherwise
qualified as a member in good standing may, with a
one-time payment of $5,000, become a member for life
without further payment of dues.

Slate of Candidates

TCDLA Board of Directors, 2010-11
Officers
Bill Harris, President
Keith Hampton, President-Elect
Lydia Clay-Jackson, 1st Vice-President
Bobby Mims, 2nd Vice-President
Emmett Harris, Treasurer
Sam Bassett, Secretary

Dear TCDLA Member:
Gary Trichter has met the bylaw requirements for filing the neces
sary petitions signed by TCDLA board members and members to
run against Keith Hampton, the current First Vice President and
President-Elect nominee for 2010–2011.
Therefore, a contested race for the TCDLA position of PresidentElect will be held.
As executive director responsible for oversight of the election, I have
designated Mr. Archie Montemayor as my representative to send
out and receive the ballots and to collect and tabulate the votes. Mr.
Montemayor is with the accounting firm of Montemayor, Hill, and
Company in Austin, which conducts the annual financial audit of
TCDLA.
Each candidate—Keith Hampton and Gary Trichter—will submit a
two-page position paper by email by 5:00 pm on April 26, 2010, to
Mr. Archie Montemayor. The position papers will be mailed out by
May 5 with the written ballots to all TCDLA members who are duescurrent as of April 26, 2010.
All written ballots must be received by Mr. Montemayor by close of
business (5:00 p.m.) on May 26, 2010, or they will not be counted.
There is no mailbox rule. Ballot tabulation will be done by the
accounting firm of Montemayor, Hill, and Company. The results will
be announced at the TCDLA Annual Meeting on June 5, 2010.
The signed petitions can be viewed in the TCDLA members-only
section of the TCDLA website.
Please contact Bill Harris, Chair of the Nominations Committee, at
wmsharris.law@sbcglobal.net if you have any questions.
Joseph A. Martinez
Executive Director

Frequent Callers to Our 911 Systems:
Who’s Really Crazy?
Jeanette Kinard
—with special thanks to Jim Matthews
The definition of insanity is doing the same thing over and over but expecting different results. Texas’
antiquated 911 systems often do this in dealing with the mentally ill and other “too frequent” callers.
Sometimes, the system needs to change rather than insisting that the citizen change.

D

uring a period of five years between 2004 and 2008, Ms.
White, an Austin woman in her early twenties who suf
fered from schizoaffective disorder, was arrested more than
twenty times for making abusive calls to the Austin Emergency
Services 911 dispatcher. The purpose of these calls ranged from
claims to having been sexually assaulted to an upset stomach.
Once officers arrived on the scene, however, White told them
the real reason for making the calls was that she was bored or
just wanted someone to talk to. She lived with her mother, who
seemed to enjoy the drama and became an enabler. The cost
to Austin taxpayers, besides being an enormous strain on the
emergency services system, was nearly $250,000.
On the other side of town, Mr. Green, a fifty-year-old home
less Austin resident who has been diagnosed with schizophre‑
nia, has been placing silent or abusive calls to the 911 service
as far back as 1994. The penalty for this behavior is a Class B
misdemeanor for which he has continually been arrested in
ever-increasing numbers. Green typically will repeatedly call
911 and dare officers to come and find him until eventually an
arrest is made. There is not a total dollar amount to apply to

his abuse of the system because Green’s calls have not stopped.
This problem is not unique to Austin. It encompasses every
emergency response team that is tied into a 911 or 311 service
from coast to coast across the United States. In short, it is an
ongoing epidemic for which there seemingly has not been a
solution. This is not to say there aren’t communities that haven’t
tried. Efforts have ranged from providing meals in restaurants for
homeless in exchange for not calling 911 to an extreme sugges‑
tion of privatizing the response service, leaving the discretion of
individual providers to determine whether they will investigate
the emergency. Clearly, suggestions are being made, but as of
now there is no nationally recognized protocol to address 911
misuse and abuse. Rather, a hodgepodge of federal, local, and
private responses have so far provided the only line of defense
in this emerging problem.
The relevant Texas Penal Code statute provides:
Sec.42.061. Silent or Abusive Calls to 9-1-1 Service
(a)	In this section “9-1-1 service” and “public safety
answering point” or “PSAP” have the meanings as

signed by Section 772.001, Health and Safety Code.
(b)	A person commits an offense if the person makes a
telephone call to 9-1-1 when there is not an emer
gency and knowingly or intentionally:
(1) remains silent; or
(2)	makes abusive or harassing statements to a
PSAP employee.
(c)	A person commits an offense if the person knowingly
permits a telephone under the person’s control to
be used by another person in a manner described
in Subsection (b)
(d)	An offense under this section is a Class B misdemeanor
Despite the fact that abuse of 911 systems is a violation of
state and federal criminal codes, that hasn’t seemed to be much
of a deterrent to what is becoming increasingly brazen and bi‑
zarre behavior. Recently, an elderly woman in Kerrville, Texas,
called 911 because her husband wouldn’t eat his dinner. There
are published news reports of teenagers who called 911 when
their parents took away their X-box. One off-duty police officer
was caught using the 911 system to avoid paying cell phone
charges for calls to his headquarters. Just as the callers broaden
their arsenal of reasons to call, law enforcement departments
around the country are finding innovative strategies to combat
them. Entire communities are working together to find ways
to solve an increasingly expensive problem. Below is a list of
solutions that are currently being utilized in various locations
around the country to combat chronic 911 abuse.

Solution #1
One solution that is already in place in California is to decide
how best to respond to the call. No longer do law enforcement
personnel send a standard crew to every scene. In fact, for the
California Highway Patrol, mandatory response to all 911 calls
is no longer required.
Some departments have taken to only dispatching an
officer when there is evidence of an emergency. Some de
partments do not deal with priority hang-up calls where
no emergency is obvious. They put out a general call for
any officer in the area to handle the call, but no unit will
be specifically dispatched.
If unintentional (phantom) calls are the main prob
lem, a system can be developed to automatically screen
calls using a machine. In 2001, the California Highway
Patrol initiated a system during peak call times. If the
dispatcher could not determine that a caller was on the
line, the call was shifted to another line.

Callers were required to speak or push any key be
fore being returned to a live operator. If there was no
response after the message played twice, the call was
ended. During a five-week trial period, the waiting time
for a dispatcher to answer a 911 call dropped from 93
seconds to 8 seconds. The system was discontinued after
advocates for the deaf community raised concerns, but
this type of system holds much potential.
Source: http://www.policemag.com/Channel/Patrol/
Articles/Print/Story/2009/07/911-Calls.aspx

Solution #2
Technology is playing an increasing role in changing the callresponse protocol in other areas of the country. With the everchanging technological climate, implementing a modern,
state-of-the-art system might alleviate stress on what is often
an antiquated, overloaded system. An updated system could be
used as a source to recognize patterns of phone calls that might
later be determined to be coming from “frequent flyer” callers.
In New Orleans, a cost of nearly half a million dollars did not
deter law enforcement from implementing a system that has
been met with great success.
To obtain funding for the acquisition of a $450,000 tele
phone system was no easy task. Deputy Superintendent
Duane D. Johnson spent many hours negotiating with the
city administration and the board of the Orleans Parish
911 Communications District. His tenacity and passion
in demonstrating the difficulties and failures of the exist
ing system, convinced the board and the city administr
ation to unanimously fund this project. As a result, the 911
center received a state of the art call distribution switchadvanced computer technology in the work stations for
the management of calls for service; automated attendant
features, allowing menu driven direction of non-emer
gency calls; and digital recording of telephone lines and
radio frequencies. Our operators now have full caller ID
functions; immediate taping and playback of calls; and
computerized tracking of any abandoned calls for call back.
A full-size leader board alerts complaint operators as to
the status of the incoming calls, and a bright strobe light
flashes in the event that any 911 call is in a delayed answer
status, so that other call takers or supervisors may respond.
The 911 public safety answering point for New Or
leans is now one of the finest equipped in the country.
This computerized system enables supervisors to monitor
the dynamic performance of our 911 center from a largescreen computer workstation, thus allowing flexibility

in the rapid deployment of call takers to address any
backlog of 911 calls.
Source: http://www.popcenter.org/library/awards/
goldstein/1997/97-49.pdf
Back in Austin, as the 911 calls from Green and White con
tinued to mount, the Travis County Mental Health Public De
fender staff looked to local law enforcement for creative ways to
combat what was becoming an alarmingly costly situation. This
writer met with Austin Police Department Sgt. Mike Turner, the
mental health superintendant at APD as well as a Travis County
prosecutor, to discuss the White situation. The frequency of her
calls was on the rise, and a pattern had begun to emerge that
tipped off authorities as to the motive behind her calls. After
lengthy discussions regarding her behavior when interacting
with officers on the scene, it became apparent she had an affinity
for officers in uniform and wanted attention. Armed with this
insight, Sgt. Turner agreed that an “outside the box” approach to
the situation was needed. After careful consideration, he came
up with a radical notion that had never been attempted.
His plan was to have officers proactively reach out to White
and take her to a lunch once a month. Perhaps, he thought, this
prearranged interaction might quell her need for the constant at
tention she craved. After a couple of months, however, it became
apparent that the approach was not effective as White began
to have the delusion that the officers were, in fact, in love with
her. And the calls continued. Still, it is this style of imaginative
“thinking outside the box” that is forming the foundation for
other approaches such as a similar concept being implemented
in San Francisco, California, and Washington, D.C.

Solution #3
Provide funding for a program where paramedics periodically
check in on frequent callers, usually those with medical needs,
to ensure that they won’t call as much.
Under the “Street Calls” program in Washington, D.C.,
paramedics will periodically check on residents who rou
tinely call 911 for chronic but non-emergency health
problems such as diabetes or mental illness.
The paramedics will start with the 20 most frequent
callers, who account for 10 percent of the city’s 127,000
annual calls, said City Administrator Dan Tangherlini.
“It’s an idea that’s gaining currency throughout the
country,” said Mr. Tangherlini, whose brother oversees
a similar program in San Francisco. “The fact is [the
program] saved the city several millions of dollars by
[recognizing] people making these frequent calls were

eating up these huge amounts of resources.”
Dr. Michael D. Williams said some 911 calls relate to
concerns about a homeless person or are from lonely people
making a desperate bid for attention. He said one man called
paramedics to remove a boil from his arm, a procedure they
were neither trained nor allowed to perform.
Paramedics will make routine visits to assess the
well-being of repeat 911 callers and homeless people. The
medics will link these callers to services instead of taking
them to hospitals, where they are likely to be discharged
immediately.
“My driving factor on this is to make sure to bring the
full assessment that they might need,” Dr. Williams said.
“Because, if you take someone who has diabetes who hasn’t
had their insulin in four days to St. Elizabeths, they’re
going to get shipped right to a full-service hospital.”
The department plans to expand the program to
reach the top 100 callers, then to those on the street who
are in distress or in need of social services.
The program received $144,701 this year in supple
mental funding, and Mayor Adrian M. Fenty has pro
posed $298,364 for the program in next year’s budget, a
spokeswoman said.
Dr. Williams said the program will be run by the
fire department rather than the Department of Health or
another larger agency because paramedics have a unique
ability to make comprehensive health assessments. He
said the department also has the infrastructure to dispatch
medics. D.C. council member Phil Mendelson, who has
oversight of the department as chairman of the council’s
public safety committee, supports the program. “There’s
a fair amount of overuses of 911,” said Mr. Mendelson,
“This makes a lot of sense.”
Source: http://www.washingtontimes.com/news/2008/
mar/27/medics-to-treat-overuse-of-911/
Another novel program along the same lines is proving
successful in Fort Worth, Texas.
“We identified our 21 most frequent fliers and then
looked to see whether there is anything in common
among them,” said Matt Zavadsky, assistant director of
operations for Fort Worth’s paramedics. As it turned out,
there was.
Many had chronic health problems, others had
mental-health problems and some just wanted someone
to talk to.
So, the city of about 720,000 created “community
health paramedics” who are specially trained to respond

to non-emergency medical calls and regularly visit pa
tients to check blood sugar, blood pressure, etc.
“We wanted to make our frequent fliers healthier
and decompress the system to make more ambulances
available for other types of calls,” Zavadsky said.
The results exceeded everyone’s expectations, he
said. “We reduced 911 calls by 52 percent and saved our
system $560,000 in the first six months,” he said.
Source: http://www.denverpost.com/
ci_14084125#ixzz0b6WJ6nH8

could be advised on the expected waiting time of the re
turn phone call. Chief Johnson’s research indicated that
people may not mind waiting if they have a reasonable
expectation of how long that wait may be.
Source: http://www.popcenter.org/library/awards/
goldstein/1997/97-49.pdf
So, in other words, if chronic 911 abusers just have the no
tion that help is on the way, perhaps they can be kept waiting
long enough until they eventually lose interest.

Solution #4

Solution #6

Some police departments have taken matters into their own
hands by moving pay phones that are chronic sources of repeated
911 calls to new and out of the way locations. They then encour
age nearby business owners to monitor the phone booths and
provide patrol units with information as to the source of the calls.

Coordinate law enforcement personnel with medical and men
tal health professionals to identify abusive 911 callers. A con
centrated awareness of the problem could eliminate wasted
resources that come from duplicate efforts and other unnec
essary responses. Community members in Ithaca, N.Y., orga
nized a creative, proactive approach to the problem of calls from
Emotionally Disturbed Persons. This network of mental health
and law enforcement professionals resulted in a noticeable de
crease in the amount of EDP calls.

If the hang-up calls are coming from a public phone
where kids are known to congregate (such as a shopping
mall), some police departments require a third-person
confirmation before a unit is dispatched. A unit will not
be dispatched until mall security confirms an emergency
is present. Or you can contact arcade owners, bowling
alley operators, or ice cream shop owners in the mall and
only send a unit if they confirm the emergency.
Source: http://www.policemag.com/Channel/Patrol/
Articles/Print/Story/2009/07/911-Calls.aspx
Unfortunately, for individuals such as Green, who owns his
own cell phone, this solution may not be viable. Still, there are
ways to work around the usual method of handling phone calls.

Solution #5
Install a system of call-backs when it is discovered an abuse
caller is on the line. Perhaps someone such as Green or White
would stop calling if they at least thought help would eventually
arrive. Research into a New Orleans “Call Path Plan” program
provided interesting information that could possibly lead to
using such an approach.
The plan required that a specific dispatcher was assigned
to control the assignment and monitoring of complaint
calls, and the telephone lines were linked to the digital
recording system for supervisor management. A comput
erized leader board was installed to inform the complaint
operators of the backlog waiting time, so that the citizens

Emotionally Disturbed Person calls are the largest num
ber of non-criminal calls received by the Ithaca Police
Department. They tie up dispatch and line officers and are
often not handled well, leading to frustration for everyone
involved. Police, though trained to work with EDPs, are
not equipped to resolve long-term problems. An Ithaca
police officer was killed last year by a mentally ill person.
Subsequently, that individual was killed by an officer.
“What could we have done differently” became a starting
point for changing the way EDP calls are resolved. It was
believed that forming a partnership of community polic
ing officers and mental health professionals would pro
vide the primary element of a team that could effectively
deal with the problem. Both the records unit and dispatch
were involved to determine the extent of the problem.
Line officers were contacted to round out the picture
with anecdotal information.
A proactive approach, reviewing reports each day
and resolving small problems, was chosen over a “re
spond to calls,” with professional help approach that
some larger cities favor. Creative approaches to each
individual’s problem were developed. The team was
able to use a variety of resources throughout the mental
health and law enforcement systems. “Do something”
has become the team motto, even if it is just education
of those involved. Small unresolved problems become

big unresolved problems.
There has been a significant decrease in the number
of EDP calls and currently there are no chronic EDP
callers. Line officers participate by bringing problem in
dividuals to the attention of the team. The stated goal of
eliminating chronic callers and calls has been met.
Source: http://www.popcenter.org/library/awards/
goldstein/1998/98-31.pdf

Solution #7
Below is a study funded by the DOJ that discusses alternative
measures within the 311 system. It advocates a 911-311 system
in which calls could be moved back and forth dependant upon
need. It also encourages a community outreach program
whereby citizens are warned that a response is not always a
guarantee.
Although they are not yet universal, nonemergency 311
call systems are gradually being implemented and gener
ally fall into two categories: Police-run systems intended
to reduce the burden on 911 and improve police response
to emergencies. Systems run by city or county govern
ments to improve municipal services, including police
services. An example of the latter is the Dallas system,
service numbers and 7 call-taking centers (including
links to 911) to give citizens easy access to a full range of
city services. This integrated approach is likely to improve
city services overall. A highly touted potential benefit
from implementing 311 is the freeing of patrol officer
time for problem-solving policing
A research study of the Baltimore 311 system, funded
by the U.S. Department of Justice’s Office of Community
Oriented Policing Services, recommended that departments
capitalize on the time 311 saves patrol officers by using
split-force and dual-dispatching techniques—some officers
respond to calls for service; others handle problem-solving
activities. Low priority calls can be referred to a communitypolicing resource for tracking, scanning, or follow-up. For
this approach to be successful, 311 advertising should make
it clear that a patrol response is unlikely.
Is all the expense and restructuring that a 311 sys
tem demands worth it? Citizens in Baltimore seem to
think so: 80 percent of 311 system users surveyed felt
that 311 improved city services, and 70 percent felt that
311 improved police-community relations. Perhaps most
pertinent, citizens overwhelmingly used 311 for nonemergency calls and were satisfied with the results, even
if the problem remained unresolved.

This unequivocal approval suggests a strong potential
for citizen-police cooperation that police can tap into by
linking the nonemergency system’s operations with a
strong community-oriented policing program
Source: http://www.cops.usdoj.gov/files/RIC/
Publications/calling_311_guidelines.pdf

Solution #8
Provide 911 staff the tools necessary to identify frequent system
abusers and have them switch the call to an available nurse or social
worker on staff. A form of this is being done in Shreveport, LA.
Shreveport, LA, fire department chief Brian Crawford,
whose EMS crews responded to 26,300 medical calls last
year, is testing a “nurse triage” system, in which a nurse
will evaluate 911 calls and decide the appropriate level
of emergency response.
Source: http://money.cnn.com/2009/08/24/news/
economy/healthcare_911_abuse/index
Ms. White has not called 911 in almost a year. The Mental
Health Public Defender Office found her benefits and housing
in a supervised facility that does not have phones in the rooms.
She must ask to use the house phone. White seems happier in
that she is surrounded by peers and has more of a social life
than she did when she lived with her mother.
Mr. Green continues to be a problem. He calls 911, some
times up to 40 times on a shift. Out of frustration, officers finally
arrested him. His lawyer is hoping to find a solution similar to
the one she found for White to stop Green’s cycle of abusive
calls and the revolving door to jail.
Individual jurisdictions need to find creative, cost-effective
solutions to what is a growing problem in Texas—abusive 911
calls. Trips to jail do not always change an individual’s behavior
and, for persons with a mental illness, do not “teach them a les
son.” Perhaps changing the system and changing our response
to frequent 911 callers can alter the dynamic of those reaching
out for help and those commissioned to provide it.
Jeanette Kinard is Director of the Travis
County Mental Health Public Defender
Office. A longtime criminal defense at
torney, Jeanette has a Bachelor’s Degree
from UT and a law degree from U of H.
She is a frequent speaker on the topic of the
mentally ill in the criminal justice system. She is
a member of the State Bar of Texas, Austin Criminal Defense
Lawyer’s Association, and TCDLA.
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Supreme Court
Smith v. Spisak, 558 U.S. __, 130 S. Ct. 676, 175 L. Ed. 2d 595 (2010); Reversed (relief
denied)
After the Ohio courts sentenced respondent to death and denied his claims on direct appeal and
collateral review, he filed a federal habeas petition claiming that at his trial’s penalty phase, (1) the
instructions and verdict forms unconstitutionally required the jury to consider in mitigation only
those factors that it unanimously found to be mitigating, see Mills v. Maryland, 486 U. S. 367, and
(2) his counsel’s inadequate closing argument deprived him of effective assistance, see Strickland v.
Washington, 466 U. S. 668. The Sixth Circuit accepted both arguments and ordered relief.
Held: Because the state court’s upholding of the mitigation jury instructions and forms was not
“contrary to, or . . . an unreasonable application of, clearly established Federal law, as determined by
[this] Court,” 28 U. S. C. §2254(d)(1), the Sixth Circuit was barred from reaching a contrary decision.
COA erred in holding that the instructions and forms contravened Mills, in which this Court held
that the jury instructions and verdict forms at issue violated the Constitution because, read naturally,
they told the jury that it could not find a particular circumstance to be mitigating unless all 12 jurors
agreed that the mitigating circumstance had been proved to exist.
Held: The state-court decision rejecting Spisak’s ineffective-assistance claim was not “contrary
to, or . . . an unreasonable application” of the law “clearly established” in Strickland. §2254(d)(1). To
prevail on this claim, Spisak must show, inter alia, that there is a “reasonable probability that, but
for counsel’s unprofessional errors, the result of the proceeding would have been different.” Even as
suming that the closing argument was inadequate in the respects claimed by Spisak, this Court finds
no “reasonable probability” that a better closing argument without these defects would have made a
significant difference.
McDaniel v. Brown, 558 U. S. __, 130 S. Ct. 665, 175 L. Ed. 2d 582 (2010); Reversed
(relief denied)
“In Jackson v. Virginia, 443 U. S. 307 (1979), we held that a state prisoner is entitled to habeas cor‑
pus relief if a federal judge finds that “upon the record evidence adduced at the trial no rational trier of
fact could have found proof of guilt beyond a reasonable doubt.” Id., at 324. A Nevada jury convicted
respondent of rape; the evidence presented included DNA evidence matching respondent’s DNA profile.
Nevertheless, relying upon a report prepared by a DNA expert over 11 years after the trial, the Federal
District Court applied the Jackson standard and granted the writ. A divided Court of Appeals affirmed.
Brown v. Farwell, 525 F. 3d 787 (CA9 2008). “We granted certiorari to consider whether those courts
misapplied Jackson. Because the trial record includes both the DNA evidence and other convincing
evidence of guilt, we conclude that they clearly did.” Judgment is therefore reversed.
Briscoe v. Virginia, 558 U.S.__, 175 L. Ed. 2d 966 (2010); Vacated and remanded (relief
granted).
Briscoe was arrested for possession of cocaine. At trial, he objected to the admission of analysis
certificates used to prove that the substance he possessed was cocaine. Briscoe claimed the right to

confront the forensic analysts that produced the certificates.
Although procedural safeguards in Virginia allow defendants
to call forensic analysts as witnesses, Briscoe argued that the
safeguard did not adequately satisfy his right to confront the
witnesses against him as guaranteed in the Confrontation Clause.
The Supreme Court of Virginia held that it did not need to deter‑
mine whether the certificates were testimonial under Crawford.
Testimonial statements subject to the Confrontation Clause
will not be admissible in court unless the person who made the
statement testifies in court and is subject to cross- examination,
or if the defense had a prior opportunity to cross- examine the
witness.
Held: The Confrontation Clause requires the opportunity
for cross-examination regarding these statements. Judgment is
therefore vacated and remanded for proceedings consistent with
Melendez-Diaz, in which the Court held that affidavits such as
forensic analysis certificates are testimonial statements under
Crawford.
Kucana v. Holder, 558 U.S.__, 130 S. Ct. 827, 175 L.
Ed. 2d 694 (2010); Opinion: Ginsburg; Reversed (relief
granted)
Kucana is an Albanian emigrant who was summarily or‑
dered to be deported and had the matter dismissed twice by the
IJ and twice by the Board of Immigration Appeals (BIA). The
federal COA dismissed based on lack of jurisdiction pursuant
to 8 U.S.C. §1252(a)(2)(B)(ii), which states that no court shall
have authority to review any decision within the discretionary
powers of the Attorney General or the Department of Homeland
Security, reasoning that, while the power to reopen is not directly
within the discretion of the Attorney General, per the statute,
the power to reopen administrative deportation proceedings fell
within the AG’s discretion per administrative regulation and a
previous court ruling. The COA denied review, albeit narrowly.
Held: The statute’s proscription of judicial review applies
only to those decisions made by the Attorney General that were
discretionary by statute. However, the AG’s discretionary deter‑
minations granted through administrative regulations are not
exempt from judicial review. Judicial review is an important
safeguard in ensuring the correct legal disposition of deportation
proceedings. Using a statutory analysis, the Court found that
the AG’s discretion is only allowed as far as the statute grants.
Furthermore, the Court has a long history of mandating judicial
review of decisions denying the reopening of deportation pro‑
ceedings. Any ambiguous language found in an administrative
agency’s organic statute is read to allow judicial review, which can
only be rebutted by clear and convincing evidence of legislative
intent otherwise.
Wood v. Allen, 558 U.S.__, 130 S. Ct. 841, 175 L. Ed. 2d
738 (2010); Affirmed (relief denied)
Wood was convicted of murder and sentenced to death.

Five months prior to trial, defense counsel had received a report
that described the defendant’s mental faculties as very low, but
defense counsel did not investigate the defendant’s mental state
further for sentencing purposes. Limited evidence was submitted
by the defense counsel during the sentencing phase. The district
court granted the defendant’s petition for habeas corpus relief,
and the federal appellate court reversed.
Held: Evidence relied on by the state court shows that de‑
fendant’s trial counsel read the report. Even if the decision could
be questionable it was not unreasonable for the state court to
conclude that after reading the report trial counsel would make
a strategic decision to not investigate information contained
within the report and decide to not present information about
defendant’s mental deficiencies. Much of the evidence defendant
relied on, on appeal, actually impacts whether trial counsel’s
decision was reasonable, which is not a question reached by
the court.
Wellons v. Hall, 558 U.S.__, 130 S. Ct. 727, 175
L. Ed. 2d 684 (2010); Vacated & Remanded (Relief
Granted)
Wellons was convicted of rape and murder in a Georgia
trial court and sentenced to death. Defense counsel learned after
the trial that the judge had not reported ex parte contacts with
the jury. Some of the jurors, during or shortly after the penalty
phase of the trial, had given the judge chocolate shaped as male
genitalia and the bailiff chocolate shaped as female breasts. The
state supreme court held that the claims were barred by res ju‑
dicata and affirmed Wellons’ conviction and sentence. Federal
district and appellate courts held his claims to be procedurally
barred.
Held: A federal court opinion denying habeas corpus must
unambiguously address the merits of the claimant’s petition.
Federal review was not barred when the state court declined to
review the merits of Wellons’ claim on the ground that it had
already done so. The appellate court’s opinion was ambiguous
and did not properly address whether Wellons was entitled to
habeas review on the merits of his appeal, in which he sought
discovery and an evidentiary hearing regarding the chocolate
gifts. Judgment of the federal appellate court is therefore vacated
and remanded.
Presley v. Georgia, 558 U.S.__, 130 S. Ct. 721; 175 L.
Ed. 2d 675 (2010); Reversed (relief granted)
Presley was convicted in a jury trial of a cocaine trafficking
charge. During trial, the Judge excluded the public during voir
dire of jurors, specifically Presley’s uncle, for lack of courtroom
space. Counsel’s request for an accommodation was denied. The
state supreme court upheld Presley’s conviction.
Held: The Sixth Amendment forbids a Judge from closing
a courtroom to the public during voir dire proceedings. The
public should not have been excluded from the trial, especially

not without consideration of alternative accommodations. The
Sixth Amendment gives the accused in a criminal prosecution
the right to a speedy and public trial. The right to a public trial
also extends to the general public through the First Amend‑
ment, whether or not it is asserted. Courts must consider every
reasonable alternative to closure to accommodate the public at
criminal trials. Nothing in the record suggests that the public
could not have been accommodated in this case.

Fifth Circuit
Critchley v. Thaler, 586 F.3d 318 (5th Cir. 2009)
For purposes of 28 U.S.C. § 2244(d)(1)(B)—which provides
that the AEDPA limitations period is tolled until “the date on
which the impediment to filing an application created by State
action in violation of the Constitution or laws of the United
States is removed, if the applicant was prevented by filing by such
State action”—the Hays County District Clerk’s office’s appar‑
ent practice of mishandling prisoner filings constituted a statecreated impediment that tolled the AEDPA limitations period
applicable to Texas state prisoner; the Fifth Circuit rejected the
State’s argument that in order for §2244(d)(1)(B) to apply, the
state-created impediment must prevent the filing of a federal,
as opposed to a state, habeas petition; because prisoner’s federal
petition was timely when the tolling provision was properly
applied, the Fifth Circuit reversed the federal district court’s
judgment dismissing the petition as untimely and remanded
for further proceedings.
United States v. Rudzavice, 586 F.3d 310 (5th Cir. 2009)
(1) Evidence was sufficient to convict defendant under 18
U.S.C. §1470—proscribing the transfer or attempted transfer
of obscene matter to a person under 16—where defendant at‑
tempted to transfer obscene images to a 38-year-old law enforce‑
ment agent who was posing as a 15-year-old girl; because defen‑
dant would have violated the law if his scheme had been fully
carried out as he desired or planned, he was liable for criminal
attempt under §1470; the Fifth Circuit also rejected defendant’s
challenge that §1470 was unconstitutionally vague because of
its failure to define the terms “obscene” and “sexual conduct”; as
with other federal obscenity statutes, the Fifth Circuit read the
statute as incorporating the test of Miller v. California, 413 U.S.
15 (1973), regarding what could be constitutionally proscribed
as “obscene”; therefore, the failure of §1470 specifically to define
the word “obscene” did not render it unconstitutionally vague.
(2) Where defendant proceeded to a bench trial on charge of
attempted transfer of obscene matter to a minor in violation of
18 U.S.C. §1470, district court did not err in denying defendant
a reduction for acceptance of responsibility under USSG §3E1.1;
although defendant argued that the only reason he went to trial
was to make a constitutional challenge to §1470 and to challenge
the applicability of the statute to his conduct, in fact he moved for

a judgment of acquittal on the ground that there was insufficient
evidence to establish the elements of the offense; particularly,
he challenged the lack of proof of community standards by
which obscenity should be judged, and he also challenged that
there was insufficient proof of obscenity anywhere in the United
States; by making these arguments, defendant challenged his
factual guilt, thereby disqualifying himself for an acceptanceof-responsibility reduction; the Fifth Circuit also noted that
defendant could have entered into a conditional plea of guilty
after his challenges to constitutionality and applicability of the
statute to his conduct arguments were rejected, but he did not,
further undermining defendant’s argument that he went to trial
only to make those challenges.
United States v. Caldwell, 586 F.3d 338 (5th Cir. 2009)
In prosecution for possession and receipt of child pornog‑
raphy (in violation of 18 U.S.C. §§2252(a)(4)(B) & (b)(2), and
2252(a)(2) & (b)(1)), district court did not abuse its discretion
in allowing, over the defendant’s Fed. R. Evid. 403 objection,
the government to publish to the jury three brief excerpts of
child pornography videos admitted in the trial; the Fifth Circuit
rejected the defendant’s argument that under the reasoning of
Old Chief v. United States, 519 U.S. 172 (1997), his stipulation
that the materials involved were child pornography rendered the
excerpts more unfairly prejudicial than probative; additionally,
district court did not abuse its discretion in admitting and dis
playing excerpts of adult pornography videos (including adult
bestiality) found in defendant’s home; one video excerpted was
an integral part of the charged offense (res gestae), and the ad
mission of the other video excerpted was, if erroneous, harmless
error; moreover, admission of the testimony of an employee of
LimeWire, who testified about how that file-sharing program
works and would be used, was not plainly erroneous because
it was not plain that it was expert testimony as opposed to lay
testimony (nor did the prosecution’s billing of the witness as a
lay witness constitute plain error), and, in any event, any error
did not seriously affect the fairness, integrity, and public reputa‑
tion of judicial proceedings.
Lefevre v. Cain, 586 F.3d 349 (5th Cir. 2009)
Shackling of Louisiana state court defendant did not violate
defendant’s right to self-representation; even though shackling
prevented defendant from going up to attend bench conferences
(thereby requiring him to rely on standby counsel to attend
these for him), defendant never objected to standby counsel’s
participation in the bench conferences on his behalf, moved
to approach the bench himself, or requested to have the jury
removed to argue an objection; because defendant gave no ex‑
planation for his failure to object, the Fifth Circuit concluded
that defendant acquiesced in standby counsel’s participation in
the bench conferences and thus waived his right to self-represen
tation at the bench conferences; nor was defendant entitled to
habeas relief on the ground that the shackling prevented him

from moving freely around the courtroom, thereby undermin‑
ing the jury’s perception of him as his own lawyer; defendant
presented no evidence that indicated that his inability to move
around the courtroom destroyed the jury’s perception that he
was representing himself; accordingly, the Fifth Circuit reversed
the district court’s judgment granting the writ and denied de‑
fendant’s petition for writ of habeas corpus.
United States v. Rangel-Portillo, 586 F.3d 376 (5th Cir.
2009)
District court reversibly erred in denying defendant’s mo‑
tion to suppress the fruits of the stop of defendant’s vehicle
because, on the facts of this case, the Border Patrol lacked rea
sonable suspicion that defendant was then engaged in the trans
portation of illegal aliens; the fact that the vehicle pulled out of
a Wal-Mart parking lot just 500 yards from the Mexican border
could not, without additional factors, support a vehicle stop;
here, the additional factors cited by the district court—the facts
that the passengers in the vehicle wore seatbelts, were not talking,
made no eye contact with the agent (although the defendant
driver did), were sweating, and had no shopping bags—did not
rise to the level of reasonable suspicion necessary to make a ve
hicle stop; accordingly, the Fifth Circuit vacated the judgment of
conviction and sentence and remanded for further proceedings.

Court of Criminal Appeals
Appellant’s PDRs
Jennings v. State, __S.W.3d__ (Tex. Crim. App. No.
0261-09, 1/27/10); Reversed
Appellant was charged with first-degree burglary of a habi‑
tation with intent to commit aggravated assault. The jury found
him guilty of the lesser, second-degree offense. The verdict form
left out the option of finding appellant “not guilty” of the lesser
included. COA held that appellant waived this complaint because
she did not object to its omission at trial and that the verdict
form was not part of the jury charge so Almanza did not apply.
Held: A trial judge need not attach a verdict form to the jury
charge, but if he does so, it must set out every “guilty” or “not
guilty” option that is available to the jury. Though the judge is
required to instruct the jury on both “guilty” and “not guilty”
options for all charges, no statute requires the trial judge to
submit a written verdict form with the jury charge. In theory
at least, the trial judge may simply send the jurors back with
the jury charge and instruct them to create their own written
verdict form. And, if they do the job incorrectly, the trial judge
will keep sending them back until they get it right. However, if
he does submit a verdict form, it then becomes a part of the jury
charge and, as in the present case, is incorporated by reference
to the main charge. In this case, COA mistakenly relied upon
pre-Almanza cases for the proposition that a complaint about

purported errors and omissions in the jury verdict form is waived
on appeal if the defendant failed to object to those errors in the
trial court. All jury-charge errors, including errors in the verdict
form, are cognizable on appeal under Almanza. Judgment is
therefore reversed and case is remanded for a proper Almanza
analysis. (Note: As Appellant did not object to the verdict form,
she will have to show it caused her egregious harm.)
CCA also notes that since it is remanding the case for an
Almanza analysis, it need not address the following granted PDR
issue: Were petitioner’s due process rights under the Fourteenth
Amendment to the U.S. Constitution and right to due course of
law under Article I, §19 of the Texas Constitution violated as a
result of the failure of the court to submit a “not guilty” verdict
on all charges to the jury?
McFatridge v. State, __S.W.3d__ (Tex. Crim. App No.
1494-08, 1/27/10); Affirmed
Appellant argues that the trial court abused its discretion
by finding that she was not indigent for purposes of obtaining
a free record and the assistance of counsel for appeal.
Held: The trial court’s decision is reasonably supported by
the record. For purposes of a free record, CCA will uphold a
trial court’s non-indigency finding if there is credible evidence
in the record supporting such a finding. For purposes of ap‑
pointed appellate counsel, CCA will uphold a determination of
non-indigency if the trial court reasonably believed, based on
the record evidence, that the defendant was not indigent. The
proper place for an appellant to introduce evidence challenging
the State’s rebuttal evidence is the initial indigency hearing, not
on appeal or in a PDR. Judgment is therefore affirmed.
Kirsch v. State, __S.W.3d__ (Tex.Crim.App. No. 037909, 2/10/10); Affirmed
A jury convicted appellant of DWI and sentenced him to 45
days in jail. Appellant contends that COA erred in upholding the
trial court’s submission of a jury charge on per se intoxication
by having an alcohol content in his blood of 0.08 or more when
the evidence of appellant’s blood alcohol level was admitted
pursuant to a limiting instruction.
Held: Although the judge’s oral limiting instruction was
improper, the totality of the evidence sufficed to permit the jury
to conclude that appellant had an alcohol concentration of 0.08
or more at the time he was driving. Relying on its precedent,
CCA notes that evidence is sufficient to support a jury charge
on the “per se” theory of intoxication if it includes either (1)
expert testimony of retrograde extrapolation, or (2) other evi‑
dence of intoxication that would support an inference that the
defendant was intoxicated at the time of driving as well as at the
time of taking the test. Furthermore, CCA says the trial judge
erred in giving any limiting instruction, but that instruction
simply informed the jury that by itself, the test result did not
prove more than that appellant ingested alcohol (and became
intoxic ated) “only at some time before the time of the test.” This

instruction was improper and misleading, but it did not prohibit
the jury from using the BAC-test result, along with the rest of
the evidence, to conclude that appellant was per se intoxicated
at the time he was driving. Judgment is affirmed.
Ex parte Doster, __S.W.3d__ (Tex.Crim.App. No. 050409, 2/3/10); Vacated, Appeal Dismissed
Appellant filed this pretrial writ after he was extradited to
Texas from Alabama, where a detainer was lodged against him
for a capital murder charge. PDR was granted to determine
whether COA erred when it held the Interstate Agreement on
Detainers (IAD) did not apply because appellant was detained
on a Governor’s Warrant under the Uniform Criminal Extradi‑
tion Act (UCEA).
Held: Pretrial habeas proceedings are not an appropriate
avenue for raising an IAD claim. Although CCA discusses limi‑
tations and jeopardy, it says it does not need to decide whether
pretrial habeas remains a viable avenue for raising a limitations
challenge or whether pretrial habeas can ever be used to raise a
mere statutory claim. The court demonstrated how an interlocu‑
tory appeal from a pretrial habeas action results in frustrating
the prompt resolution of charged offenses under the IAD. CCA
stated that the delay in the disposition of the charges, not the
actual disposition of the charges through trial and conviction,
offends the provisions of the IAD. Writ is therefore dismissed.

State’s PDRs
Dudley v. State, __S.W.3d__ (Tex. Crim. App No. 19709, 1/27/10); Remanded
Appellant was charged with aggravated sexual assault of a
child. The trial court granted the State’s request for a jury charge
on the lesser-included offense of indecency with a child. Appel‑
lant pleaded no contest to indecency with a child. On appeal,
appellant argued that the trial court erred in submitting that
charge because indecency with a child could never be a lesserincluded offense of aggravated sexual assault of a child. COA
agreed and reversed the conviction, relying on Hall v. State,
225 S.W.3d 524 (Tex. Crim. App. 2007). The State contends
that Hall should not apply to guilty pleas and that appellant is
estopped from challenging his conviction due to his no contest
plea. CCA recently held in Murray v. State, __ S.W.3d __, No.
PD-1055-08 (Tex. Crim. App., November 11, 2009), that Hall
applies to cases involving guilty pleas. CCA also held that a de
fendant who pled guilty, but then moved to withdraw his plea
before the court accepted it, was not estopped from complaining
on appeal. Additionally, in Evans v. State, 299 S.W.3d 138 (Tex.
Crim. App. 2009), CCA held that indecency with a child can be
a lesser-included offense of aggravated sexual assault of a child.
Held: State’s PDR is summarily granted and case is re‑
manded. COA’s judgment, vacated and case remanded to COA
in light of the opinions in Evans and Murray.

Wasylina v. State, __S.W.3d__ (Tex. Crim. App No. 73709, 1/27/10); Remanded
Appellant was charged with manslaughter. Over his objec‑
tion, the trial court granted the State’s request for a jury charge
on the lesser-included offense of criminally negligent homicide.
Appellant was convicted of criminally negligent homicide. On
appeal, appellant argued that the trial court erred in submitting
that charge over his objection. COA initially agreed and reversed
the conviction, reasoning that the evidence showed only that
Appellant acted recklessly, not with criminal negligence. CCA
granted the State’s petition and reversed, holding that proving the
greater culpable mental state of recklessness necessarily proved
the lesser culpable mental state of criminal negligence. CCA
remanded for the appellate court to address the issue again.
On remand, COA again reversed, this time relying on Arevalo
v. State, 943 S.W.2d 887 (Tex. Crim. App. 1997).
Held: State’s PDR is summarily granted, and case is re‑
manded. The State contends that Arevalo should be overruled.
CCA recently overruled Arevalo in Grey v. State, __ S.W.3d __,
No. PD-0137-09 (Tex. Crim. App., November 18, 2009). Ac‑
cordingly, CCA grants the State’s PDR, vacates the judgment,
and remands to COA.
White v. State, __S.W.3d__ (Tex.Crim.App. No. 0193-09,
2/10/10); Vacated and Remanded
Appellee was indicted in 2003 for a murder allegedly com‑
mitted in 1986. After two hearings the trial court granted ap‑
pellee’s motion to dismiss the indictment “on the grounds that
under the provisions of the Texas and U.S. Constitutions the
defendant is unable to obtain a fair trial due to [a 17-year] delay
and the death of innumerable necessary witnesses.” COA af‑
firmed the trial court’s order because the State failed to explain
why that order could not have been proper under the Sixth
Amendment speedy trial guarantee when appellee had (sup
posedly) “referenced” the Sixth Amendment in the trial court
and had presented evidence to that court of post-indictment
prejudice from the deaths of potential witnesses.
Held: The State was not obligated to argue why the trial
court’s order could not have been proper under the Sixth
Amendment speedy trial guarantee. Contrary to what COA
stated in its opinion, appellee never relied on the Sixth Amend‑
ment speedy trial guarantee. Before the trial court, appellee’s legal
theories were always equity, due process, and due course of law.
He never asked for a speedy trial, never cited Barker v. Wingo,
407 U.S. 514 (1972), the controlling Sixth Amendment speedy
trial case, and never argued his motion to dismiss in terms of
the Barker factors. And the trial court, in both its order granting
the motion to dismiss and its subsequent email to the parties,
appeared to be ruling on the basis of the constitutional theories
that appellee put forth. The trial court wrote not of appellee’s
lack of a speedy trial but rather of his inability to get a fair trial
because of the long pre-indictment delay. And although the trial
court, in its email, cited the Sixth Amendment, the court did

not use the phrase “speedy trial” or cite Barker v. Wingo, which
suggests that its citation of the Sixth Amendment was simply
a mistake, just as its citation of the Fifth Amendment instead
of the Fourteenth Amendment appears to be a mistake. Under
these circumstances, the State could have reasonably concluded
that the trial court’s order granting appellee’s motion to dismiss
was based only on the constitutional guarantees of due process
and due course of law.

Death Penalty Opinion
Direct Appeal from Montgomery County—
Denial of DNA Testing

Swearingen v. State, __S.W.3d__ (Tex.Crim.App. No.
76,073, 2/10/10); Affirmed
Appellant, sentenced to death for capital murder, appeals
an order denying his motion for post-conviction forensic DNA
testing. Appellant filed this third Chapter 64 motion for DNA
testing on January 6, 2009, three weeks before his execution
date. This motion requested DNA testing of materials for which
appellant did not seek DNA testing in his two previous Chapter
64 motions.
Held: CCA affirms denial of the motion, crediting the over‑
whelming evidence of guilt independent of any potentially ex‑
culpatory DNA testing and appellant’s inability to show a 51%
probability that he would not have been convicted. CCA also
rejects appellant’s claims that the trial court “erred in failing to
consider the significant non-DNA evidence refuting the State’s
evidence at trial and supporting Appellant’s innocence in deny‑
ing his request for DNA testing.” This claim pertains to evidence
that appellant presented at a hearing in support of one of his
successive habeas corpus applications—that the victim’s body
was left in the national forest sometime after appellant’s arrest.
The convicting court made findings contrary to appellant on
this claim, and CCA adopted these findings in denying appellant
relief on this claim. CCA cannot conclude that the trial court
would have abused its discretion if it had not reconsidered this
evidence in connection with appellant’s third request for more
DNA testing. Moreover, any error in doing so was harmless in
light of the overwhelming evidence of appellant’s guilt.

or details concerning any of the purchases. . . . Next, the affida‑
vit indicates that Lain had two unnamed informants tell him
that ‘the residence’ was selling methamphetamine and that the
seller’s name was ‘Johnny.’ In this instance, not only were the
informants unnamed, they were quoted secondhand, and they
made no admissions against interest. That falls short of making
out probable cause.”
Newman v. State, __S.W.3d __ (Tex.App. No. 14-0800568-CR—Houston [14 Dist] 10/8/09)
Eight-year delay between indictment and trial date consti‑
tuted speedy trial violation.
Ex parte Quintana, __S.W.3d__ (Tex.App. No. 08-0800227-CR—El Paso 10/8/09)
Defendant established a prima facie case for selective pros‑
ecution; she showed that the state singled her out because of her
status as an elected official. However, state satisfied its burden
to justify its discriminatory treatment of D.
Davenport v. State, 299 S.W.3d 859 (Tex.App.—Eastland
2009)
Possessing crushed Sudafed in a Sonic cup deemed sufficient
(with dissent) to support conviction for possession with intent
to manufacture methamphetamine, even though Defendant was
not in possession of any other substance used in the manufac‑
ture of meth and even though no connection was established
between Defendant and any meth lab.
Bailey v. State, __S.W.3d__ (Tex.App. No. 04-08-00633CR—San Antonio 10/28/09)
If unintentional, the obstruction of a roadway is not a crime.
Here, a driver whose vehicle—upon being involved in an ac‑
cident—obstructed the highway did not commit the offense of
obstructing the highway because her obstruction was uninten
tional. The court held that the offense of obstructing a highway
is a conduct-oriented crime—i.e., a person must engage in the
conduct with the requisite mental state.

Summaries are by Chris Cheatham, of Cheatham and Flach,
PLLC, Dallas, Texas.

Arizpe v. State, __S.W.3d__ (Tex.App. No. 04-09-00131CR—San Antonio 1/06/10)
Officer had reasonable suspicion for traffic stop based on
information he received from unidentified informant because
the informant was: unconnected with police, saw the suspect
vehicle firsthand, and provided detailed description of drunk
driving behavior.

State v. Hill, 299 S.W.3d 240 (Tex.App.—Texarkana
2009)
Officer’s affidavit in support of search warrant deemed in‑
sufficient to establish PC to search; it contained several conclu‑
sory statements, such as “these actions are typically observed in
narcotics activity.” Also, “[t]he affidavit supplies no date, time,

Strahan v. State, __S.W.3d__ (Tex.App. Nos. 2-08-384CR, 2-08-385-CR—Fort Worth Jan 07, 2010).
Juror’s comment that she “felt uncomfortable with the sub‑
ject matter of the trial” did not necessitate strike for cause; State’s
failure to file a pretrial motion to cumulate sentences did not
render the court’s cumulation order void.

Court of Appeals

Competency Questionnaire
by Kiele Linroth Pace
Client: _____________________________________

Date: _________________________

Ultimate Issue
Whether the client has sufficient present ability to consult with his attorney with a reasonable degree of
rational understanding and a rational as well as factual understanding of the proceedings against him.
Client Interview
This script is merely a model or starting point. If the client doesn’t know the answer to a legal question, try
explaining the answer then circling back to gauge comprehension.

1. How are you feeling today?

2.	Do you know who I am? Do you understand what my role is?
(There’s not a single right answer but if the client understands that the attorney’s basic role is to
help the client resolve the criminal case, that’s probably sufficient.)

3. Do you know what you’re charged with?

4. Can you explain what that means?

5. What do you think will happen if you’re found guilty?

If the client does well with these basic questions, try moving on to a discussion of plea bargain
negotiation, pretrial litigation, and trial. Complete the next section as soon as possible after concluding the
interview with the client.

Post-Interview Questions for Attorney
		
		
SCALE:

Strongly
Agree
1

Mildly
Agree
2

Neutral or
Uncertain
3

Mildly
Disagree
4

Strongly
Disagree
5

Client seems rational.

1

2

3

4

5

Client communicates effectively.

1

2

3

4

5

Client provides relevant information.

1

2

3

4

5

Client responds to questions in a reasonably rational manner.

1

2

3

4

5

Client seems to understand the charges.

1

2

3

4

5

Client seems to grasp the basics of the attorney-client relationship.

1

2

3

4

5

Client seems to comprehend and respond to instructions and advice.

1

2

3

4

5

Client expresses him or herself in a manner that you can follow and
understand.

1

2

3

4

5

Client seems to understand what’s going to happen in court and at trial.

1

2

3

4

5

Client seems to understand the choices that he or she will be called upon
to make.

1

2

3

4

5

Client exhibited no paranoid delusions, e.g., that you’re working with the
prosecution behind his or her back.

1

2

3

4

5

Client exhibited no problems with impulse control.

1

2

3

4

5

Additional Comments / Concerns
___________________________________________________________________________________________
___________________________________________________________________________________________
___________________________________________________________________________________________
___________________________________________________________________________________________
___________________________________________________________________________________________
___________________________________________________________________________________________
___________________________________________________________________________________________
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