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Your client must ultimately answer the big question: Do I want a jury trial or bench trial, or do I plead
guilty and go to judge or jury to assess punishment? You will not want to miss this seminar. Your client
needs to know that carrying the tag of “criminal” may affect much more than just his culpability,
including whether or not he’ll be able to drive, remain in this country, enter community supervision, or
even attend family gatherings. This seminar will help you think outside the box when addressing the issues
of your client’s juvenile record, his past convictions, his “friends,” and even which should come first—
federal or state disposition. The lawyers who will be presenting are the “quiet victors” in our community.
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William Harris

What We Have Lost

I

President’s
Message

have thought for some time about this column, reflecting on the changes I have seen in
the justice system over almost 35 years. I remember when I, or any citizen, could walk into
our courthouses and conduct business without being searched, without having our purses or
briefcases scanned, and without taking off pieces of our clothing. I can remember when being
a defense attorney, while not necessarily commanding respect in the general community,
at least garnered respect at the courthouse from judges, prosecutors, and county officials.
I remember when much of what we did was leavened with common sense and humor. I
remember when we were consistently treated with the same courtesy that prosecutors still
receive in trial.
All of these courtesies and our fundamental dignity have been substantially diminished.
In my county, prosecutors, court clerks, and interns newly hired are allowed to enter the
courthouse without being searched or scanned, while attorneys who have devoted decades
to faithfully serving the justice system must submit to scanning, in some instances partial
disrobing, and tedious invasions of our privacy and dignity.
We should never forget that these same indignities are also visited on all the other citi‑
zens of our state and country as they enter a public building paid for with their tax dollars.

Perhaps this would not seem as inequitable if all who entered
the courthouse were subjected to it, but they are not. The judges,
their staff, and the prosecutors are exempted from it. Even the
accused, who we subject to these indignities, have not been
convicted. They have not had their day in court. They are sup‑
posedly innocent before the justice system.
Benjamin Franklin is said to have said, and I paraphrase,
“Those who would sacrifice basic liberty for security, deserve
neither.” This was the theme I intended for this column.
Then, on Saturday, January 8, I watched the news reports of
the shooting of Congresswoman Gabrielle Giffords and the six
citizens who died in Tucson, Arizona. I understand the desire
of those who are involved in government to provide security
for themselves and all who use the courthouse. I am not in‑
sensitive to the fact that these policies also have an aspect of
legitimate concern and care for the welfare of all. However, we
must remember that there are values that transcend security.
Values, for which Americans have bled and died, and are bleed‑
ing and dying even as I write. Some may blame the tragedy in
Tucson on the availability of guns. Some may blame it on the
intemperate language of the political discourse in this country.
Each may have made some contribution. However, it seems
to me that the real problem is our lack of care for those who
are afflicted with mental illness. We leave them homeless and
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untreated. When a family has a son who is spinning off the
plane of reality to dangerous delusions, there is precious little
aid given by our system. They are told that their child or loved
one has not demonstrated that they are a danger to themselves
or others. Then we, the citizens, are horrified when some act
on their delusions by violently striking out.
More importantly, we are also callously indifferent to the
suffering of the majority of these tortured souls who never harm
any of us. As I left my office last night, a familiar and unsettling
figure was holding open the door from my building . . . a woman
who I am reasonably certain suffers from schizophrenia. She
often engages in heated conversations with persons the rest of
us cannot perceive. She is a scary person at times. But then, as I
went on to my comfortable and heated car, on a night when the
temperature was predicted to reach 19 degrees, I remembered
she was homeless and ill prepared for the night before her.
A parent – any of us -- should be able to enlist the assistance
of government to prevent our mentally ill child of friends from
harming themselves or others. A poor tortured women should
have access to a warm, clean, and decent place to sleep on a
frigid night. We should all expect our government, our society,
and ourselves to do better than this. As advocates for the least
powerful, we should lead the way.
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e hope all of our members had a safe and wonderful holiday. We look forward to a
prosperous year in 2011. Please let us know how we can better serve you, our members.
Special thanks to Mark Daniel and Stephanie Patten, course directors for our seminar on
persons accused of sexual assault held in Fort Worth. Thanks to their efforts and the efforts
of our speakers, we had 131 attendees.
Special thanks to Ryan Calvert, Rick Hagen, Sarah Roland, and Coby Waddill, course
directors for the 3rd Annual Jolly Rodger Hal Jackson Memorial seminar held in Denton
December 10th. Thanks to their efforts and the efforts of our speakers, we had 81 attendees.
The TCDLA board of directors met in Fort Worth on December 4, 2010, and the fol‑
lowing motions were passed by the board:

Executive
Director’s
Perspective

" Motion by Stan Schneider to allow Ron Goranson’s return to TCDLA from TCDLEI:
Motion seconded by Craig Jett and Vincent Perini. Motion carries.
" Minutes from the September 2010 Board meeting in Austin are approved: Motion by
Bobby Lerma to approve minutes, motion seconded by Mike Heiskell. Motion carries.
" Bill Harris appoints Marjorie Bachman to serve as associate board member. Stephen
Baer resigned from the board, and Steven Gordon has been appointed. Motion by Stan
Schneider to approve the replacements, motion seconded by Shawn Paschall. Motion
carries.
" Motion by Micah Belden to approve a $2,000 honorarium to be paid to Don Clarkson
by TCDLA if the CDLP grant does not: Motion is seconded by Stan Schneider. Motion
carries.
" Bill Harris forms a Filing Grievances Committee: Motion by George Scharmen to ac‑
cept committee. Committee Chair Emmett Harris, with David Moore, Bob Hinton, Dan
Hurley, and Angela Moore to assist. Motion seconded by Craig Jett. Motion carries.
" Motion by Mike Heiskell to approve statement that the Strike Force is to help all criminal
defense attorneys who are appropriately representing their clients: Motion seconded by

George Scharmen. Motion carries.
" Grant Schneider recommends Law Box to develop applica‑
tion for the Android phone, with a budgeted $8,000 plus
an additional $4,000. We will have the application ready
prior to Rusty Duncan. Included in the funds is an iPad
for the office. Motion by Stan Schneide, to approve budget,
seconded by Larry Boyd. Motion carries.
Please start making plans to join us in San Antonio June
9–11, 2011, for the 24th Annual Rusty Duncan Advanced Crimi‑
nal Law Course. Breakout sessions include Appellate, Comput‑
ers & Technology, and Boot Camp. This year’s event will also
celebrate TCDLA’s 40th anniversary. The newly renovated Hyatt

Regency will be the host hotel. Note that the golf tournament
has been moved to Thursday, June 9.
TCDLA’s legislative effort is being coordinated by the
TCDLA Legislative Committee, chaired by Mark Daniel and
Rick Hagen. Allen Place is our senior lobbyist. Kristin Etter and
David Gonzalez are also working as our lobbyists. They will keep
membership updated on bills during the session.
We invite all of our members to attend their next TCDLA
board meeting, which will be held at the Crowne Plaza Hotel
in downtown Houston on Saturday, March 4, 2011. The board
meeting starts at 10:15 am.
Good verdicts to all.

Got a clue?
These may help...
Now on sale!
Call 512.478.2514
or order online at

www.tcdla.com
FIRST TIME OFFENDERS
INTRO TO TDCJ
We will meet with your First Time offender and explain what will happen to them from
the time they leave county until their out date in TDCJ. All of our consultants are former
inmates or employees of TDCJ. Your clients want to do their time safely. Our two hour
presentation (usually in your office) will give them the do’s and don’ts of TDCJ. Your
client will receive a manual they can share with their families. We cover all of Texas.
We welcome calls from family members. Our program seems to especially benefit sex,
DWI, and white-collar offenders. Visit our website texasprisonconsultant.com or call
us at 830-626-0672.

Texas Prison Consultant

Greg Westfall

V

Editor’s
Comment

oice for the Defense began as a quarterly publication in January 1972. Its first issue
was eight pages, its second was four. Our first president, Frank Maloney, wrote what
would one day be called the Significant Decisions Report. That first Voice speaks about the
dream of organizing the statewide criminal defense bar. TCDLA was incorporated August
12, 1971, and by mid-October there were 150 charter members. By the time Frank wrote
his president’s column for the second issue of the Voice, two hundred more had joined. The
hot issues at the time included revising the Penal Code and the fact that a more conservative
legislature was about to begin its session.
Upon close inspection, though, you can see that Frank didn’t refer to this publication
as theVoice for the Defense. Rather, he used that term when referring to TCDLA itself, its
members carrying out its purpose “to protect and insure by rule of law those individual rights
guaranteed by the Texas and federal constitutions.”
Voice for the Defense is now a 10 issue-per-year magazine that numbers approximately
48 pages per issue. But at 3,000+ members, the Texas Criminal Defense Lawyers Associa‑
tion is still the real Voice for the Defense. And that voice is needed now as badly as it has ever
been. Perhaps worse.
In his Spring column, Frank asked, “How many times have you heard a fellow practi
tioner say that he was hurt in the trial court by an arrogant judge, or in the Court of Criminal
Appeals by an unreasoned opinion, or in the legislature by a ridiculous law? Why don’t WE
DO SOMETHING ABOUT IT! Who are the ‘we’? The answer is obvious.”
The laundry list of things Frank feared coming to pass in the legislative session included
a “police oriented version of the Penal Code,” “obliteration of the exclusionary rule,” and
“stiffening penalties in all crimes as suggested in the prosecutors’ version of the Penal Code.”
This year, TCDLA turns 40. Isn’t it amazing how things stay the same? Just as it was in
1971, this year’s legislature will be in session, no doubt passing some of the most ridiculous
laws we have ever seen. Meanwhile, we still run into problems with the occasional arrogant
trial judge, and we have all been victimized by what could charitably be called “expediently”
reasoned opinions from our highest criminal appellate court.
So in Frank’s words—why don’t we do something about it? Find out what TCDLA is
doing to help us and join in. Sign up a new member. Submit an article for publication. Let us
know what you are doing in your practice that works by submitting a motion of the month.
See how you can help us with the legislature. Find out about speaking at seminars.
TCDLA is it as far as statewide criminal defense organizations in Texas and is only as
strong as the commitment of its members. If YOU are not the Voice for the Defense, then
who will be?

Proposed Changes to the TCDLA Bylaws
(submitted by Gary Trichter)
ARTICLE VII—BOARD OF DIRECTORS

Sec. 2. Executive Committee. The Executive Committee shall consist of the officers of the Association, the editor of
the Voice for the Defense, and other Association members appointed by the President and two members of the board
of directors appointed by the President.

ARTICLE IX—ELECTIONS

Sec. 2. Nominations Committee. Prior to January 31st of each year, the President-Elect shall appoint a Nominations
Committee consisting of all officers and at least one member but no more than 3 members from each of the Association’s
membership areas and all officers. Past-presidents may be appointed to the committee but shall be non-voting mem
bers. The President-Elect is chair of the Nominations Committee shall be designated by the President. The Nominations
Committee shall meet, and the members present shall select its nominee(s) for those positions in the Association that are
open for election or re-election. The chair of the Nominations Committee shall report in writing on or before 90 days
prior to the next annual meeting all said nominee(s) for each such position to the President, the Board of Directors, the
Executive Director, and the editor of the Voice for the Defense magazine. Association members shall be given notice in
writing of the nominee(s) for each such elective position on or before 75 days prior to the next annual meeting. Such
notice may be by publication in Voice for the Defense and shall also advise the membership that any qualified member
in good standing may seek election for the position as an officer, other than President, director, or associate director of the
Association by following requisites of Article IX Section 3(b) of the Bylaws. Any disputed questions regarding an election
shall be resolved by those members in good standing who are present and voting at the annual meeting.
[Amendment approved June 28, 2008, TCDLA Annual Meeting, San Antonio, Texas.]
Sec. 3. Nominations
(a)	A voting member may nominate a qualified member for an office or for director or associate director from the floor
only if the Nominations Committee nominee is deceased, withdraws, or is otherwise disqualified.
(b)	A qualified member who desires election as an officer, director, or associate director of the Association may file a
petition to that effect. Such petition shall set forth the office sought and shall have attached to it the signed statements
of twenty (20) members who believe the petitioner is qualified for such office or directorship and will perform the
duties imposed by the office sought. Petitions for President-Elect shall also contain the statements of at least ten (10)
officers and/or directors in support thereof. A qualified member desiring to be elected to the office of President-Elect
shall be required to have an additional 30 signed statements of members who believe the petitioner is qualified for
that office and will perform the duties imposed by that office. Such petition shall not be required of those nominated by the committee under Section 2 of this article. Petitions for election to an office, directorship, or associate
directorship must be delivered to the Executive Director at the main office of the Texas Criminal Defense Lawyers
Association in Austin, Texas, 50 days prior to the annual meeting.
(c)	A member is disqualified to be an officer candidate where the member is either married to or has an intimate relationship with a Texas Criminal Defense Lawyers Association or Criminal Defense Lawyers Project full-time or part-time
employee.
(d)	An officer becomes disqualified from office where the person has filed as a judicial candidate for the Texas Court
of Criminal Appeals. This disqualification will be valid only so long as either TCDLA or CLDP are financial grant
recipients or applicants.
(e)	In nominating Directors and Associate Directors, the Nominating Committee shall give preference to applicants from
TCDLA Districts that do not yet have a representative.
Sec. 4. Voting Procedure
(a)	Written ballots shall be mailed, e-mailed, or faxed to members in good standing no later than 30 days prior to the
annual meeting. To be valid, ballots must be returned by the member and received by the Executive Director no
later than ten days before the annual meeting. Each member in good standing shall be entitled to one vote for each
contested race. The results of the voting shall be announced when the ballots have been counted and a winner
determined, but in no event later than at the annual meeting.
(b)	If ballots are mailed, the envelope shall be clearly and conspicuously marked: “TCDLA Voting Ballot.” If emailed or
faxed, the “subject” or “Re:” line will be clearly and conspicuously marked “TCDLA Voting Ballot.” The ballot sent
shall have a place provided for the member to both print and sign their name. Only legible and signed ballots will
be counted. Members can return their ballots by mailing, faxing, or emailing them to the Executive Director.

F. R. Buck Files Jr.
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ederal prosecutors and law enforcement officers should be enthusiastic about the United
States Court of Appeals for the Fifth Circuit’s recent holding that an 18-month delay
between the time that child pornography images were accessed by the defendant from a
peer-to-peer networking site and the issuance of a search warrant did not render the informa‑
tion stale. United States v. Allen, ___ F.3d ___, 2010 WL 4343163 (5th Cir. 2010) (The panel:
Circuit Judges Jolly and Garza and District Judge Keith Starrett of the Southern District of
Mississippi, Sitting by Designation, who authored the opinion of the Court.)
David Roger Allen was a college professor with no prior criminal record. After his
computers and external hard drives were seized by ICE agents under the authority of a
search warrant issued by United States Magistrate Judge Stuart Platt, child pornography
was discovered on one of his computers. He was indicted for Shipping by Computer, Visual
Depictions of Minors Engaging in Sexually Explicit Conduct (Counts One and Two), and
another count charging Receiving Matter Containing Visual Depictions of Minors Engaging
in Sexually Explicit Conduct (Count Three).
In the court of United States District Judge Robert A. Junell of the Western District of
Texas, Allen filed a motion to suppress the evidence obtained as a result of the search of his
computer. Judge Junell denied the motion. Allen and the government entered into a plea
agreement that called for him to enter a plea of guilty to Count Three of the indictment, but
permitted him to appeal the court’s denial of his motion to suppress evidence. Judge Junell
imposed a sentence of 121 months imprisonment and ten years of supervised release. Allen
filed a timely notice of appeal.
Judge Starrett’s opinion includes, in part, the following:

Federal
Corner

The Factual Basis in Support of Allen’s Guilty Plea
As set forth in the Factual Basis filed in support of the guilty plea, the following oc‑
curred:
In July of 2006 Agents with Immigration and Customs Enforcement (ICE) identified
an individual in Oregon by the name of Jeremy Rice. A forensic examination of Rice’s
computer reveal[ed] over 1,800 images depicting minors engaging in sexually explic[i]t
conduct. Rice was found to exchange or share those files using a Google program called
Hello. Rice was found to have exchanged these child pornography images with an individual later identified as Jerry Mikowski of Michigan. Mikowski’s computer was seized
on or about March 29, 2007, during the execution of a court authorized search warrant.

A forensic examination of Mikowski’s computer revealed
approximately 2,000 images of child pornography. A list of
Mikowski’s Google Hello “friends” included “mrhyde6988.”
A subsequent investigation revealed “mrhyde6988” to be
this defendant. A file found on Mikowski’s computer entitled “from mrhyde6988” contained two images of minor
females, the reviewing Magistrate Judge found these images
to depict minors engaging in sexually explicit conduct,
to wit: the lascivious exhibition of the genitalia of these
children.
On or about May 15, 2008, ICE Agents executed
a court authorized search warrant at the defendant’s
residence. Several computers and external hard drives
were seized. A forensic examination of the defendant’s
computer revealed approximately 3,300 images of child
pornography, of those approximately 40 images, includ‑
ing duplicates, involved depictions of children involved
in “bondage,” a form of sadomasochism, and approxi‑
mately two depict children involved in beastiality [sic].
The children depicted in these images vary in age from
infancy to approximately 15 years of age.
On or about December 13, 2006, the defendant shared
images with Mikowski, known to him as “candyman.” Additionally, on or about February 22, 2007, the defendant
also used the Google Hello program on his computer to
send several images to an individual known only as “lilangel55555.” During the investigation, Agents discovered
that, in addition to receiving child pornography images,
the defendant also shipped and transported child por‑
nography images in interstate commerce. These images
were sent using the Google Hello program.
[Emphasis added.]
Allen’s Argument on Staleness—Judge Junell’s
Rejection of the Argument—The Court’s
Concurrence with Judge Junell’s Conclusion
Allen argues the information concerning the photo‑
graphs stored as “frommrhyde6988” was stale and there‑
fore could not be used to provide probable cause. The
district court correctly rejected this claim. In its opinion,
the district court recognized that the affidavit did not
establish when the photographs were transferred by Al‑
len to Mikowski. However, the court found that because
Allen initiated use of his “Hello” account on December 6,
2006, that would have been the earliest date the photos
could have been sent. The court then assumed, for pur‑
poses of analyzing the issue, the images were transferred
at the first opportunity, on December 6, 2006. Therefore,
the facts underlying the warrant were 18 months old on

the date the warrant was issued. The district court found
the information was not so stale as to render official
belief in its adequacy unreasonable. We concur with the
conclusion of the district court.
The General Rule of Staleness
The amount of delay which will make information stale
depends upon the particular facts of the case, including
the nature of the criminal activity and the type of evi‑
dence sought. Bastida v. Henderson, 487 F.2d 860, 864
(5th Cir. 1973). As with other issues concerning probable
cause, a magistrate’s decision is given considerable defer‑
ence in the absence of arbitrariness, and the magistrate
is expected to act reasonably and use common sense.
Id. at 863.
Why the Information in This Case Was Not Stale
In this case, the magistrate could have reasonably con‑
cluded that the pornographic images were still on the
computer at Allen’s home at the time the warrant was
issued. This conclusion is reasonable given the nature
of the evidence sought. In the affidavit submitted to the
magistrate, the affiant said that the computer’s ability to
store images in digital form makes it an ideal repository
for child pornography. Internet access permits a com‑
puter user to transport and download an image file to
his own computer. Important to the staleness issue, the
magistrate was advised that computer files or remnants
of such files can be recovered months or even years after
they have been downloaded onto a hard drive, deleted,
or viewed via the internet.
Agent Stone reported to the magistrate in his affi‑
davit that because of the fact that Allen appears to have
traded images depicting child pornography and engaged
in chat sessions discussing the trade of child pornog‑
raphy, the agent believed Allen had a sexual interest in
children. The agent went on to say that individuals who
have a sexual interest in children or images of children
often maintain their collection on a computer and main‑
tain these collections for several years.
[How Other Circuits Have Treated This
Staleness Issue]
A number of courts have considered the issue of whether
information in a child pornography case is stale for the
purposes of determining whether there was probable
cause for the issuance of a warrant. In Riccardi, 405 F.3d
at 860–61, the Tenth Circuit considered whether a fiveyear-old Kinko’s receipt found in an envelope with non-

pornographic pictures was too stale to support probable
cause for the issuance of a search warrant. The court
explained that whether information is stale depends on
the nature of the criminal activity, the length of the activ‑
ity, and the nature of the property to be seized. Id. The
court went on to say that although the Kinko’s receipt may
have been five years old, it showed that the defendant had
the desire and ability to convert Polaroid photographs of
children to a digital format, which is a common means
by which child pornographers distribute and exchange
their materials. Id. While the receipt was not the only
evidence that supported probable cause, the receipt could
be considered despite its age. It was not “stale.” Id.
In United States v. Frechette, 583 F.3d 374 (6th Cir.
2009), the Sixth Circuit held that information presented
to a magistrate judge regarding a suspect’s purchase of
a one-month subscription to a child pornography site
was not stale though the purchase of the subscription
occurred 16 months prior to the search. Id. at 378–79. In
reaching this conclusion, the court noted that the crime
is generally carried out in the secrecy of the home and
over a long period; therefore the same time limitations
that apply to more fleeting crimes do not apply to child
pornography cases. Id. at 378.
In United States v. Lacy, 119 F.3d 742, 745 (9th Cir.
1997), the Court upheld a search warrant based on infor‑
mation ten months old. The court explained that infor‑
mation is not stale because the affidavit provided ample
reason to believe pornography was in Lacey’s apartment.
Id. at 745–46; see also United States v. Paull, 551 F.3d
516 (6th Cir. 2009) (information that the defendant sub‑
scribed to child pornography 13 months earlier was not
stale); United States v. Morales-Aldahondo, 524 F.3d 115,
119 (1st Cir. 2008) (holding that “[t]he passage of more
than three years from the acquisition of the evidence until
the warrant application [did not] render [ ] the evidence
stale” in a child pornography case); and United States v.
Newsom, 402 F.3d 780, 783 (7th Cir. 2005) (“Information
a year old is not necessarily stale as a matter of law”).
The Court’s Conclusion
Accordingly, we find that the district court did not err
when it found the information was not stale.
My Thoughts
n What Allen teaches us is this: If the facts are appropriate,

officers can take as long as 18 months from the date of the
offense to get a search warrant. The officers, the prosecutors,

and the magistrate judge in Allen did everything properly,
but you would have to read the entire case to understand
this. If any of them had failed, the result would have been
different.
n In Allen, the Fifth Circuit plowed no new ground. Over
the years, the Court has rejected staleness arguments in
non-child pornography cases and affirmed the defendants’
convictions; e.g., see United States v. Webster, 734 F.2d 1048
(5th Cir. 1984) (possession of marijuana) and United States
v. McKeever, 5 F.3d 863 (5th Cir. 1993) (possession of co‑
caine).
The
latest discussion of a staleness issue in a Texas appellate
n
case came out of the prosecution of a cocaine case. Escarzaga
v. State of Texas, 2010 WL 3030490 (Tex.App.—El Paso
2010) (Discretionary review refused November 10, 2010).
In Escarzaga, Judge Ann Crawford McClure, wrote:
To justify a magistrate’s finding that an affidavit is sufficient
to establish probable cause to issue a search warrant, the
facts set out in the affidavit must not have become “stale”
when the magistrate issues the search warrant. McKissick
v. State, 209 S.W.3d 205, 214 (Tex.App.—Houston [1st
Dist.] 2006, pet. ref ’d); Serrano v. State, 123 S.W.3d 53, 60
(Tex.App.—Austin 2003, pet. ref ’d). Probable cause ceases
to exist when, at the time the search warrant is issued, it
would be unreasonable to presume the items remain at
the suspected place. McKissick, 209 S.W.3d at 214. The
proper method to determine whether the facts supporting
a search warrant have become stale is to examine, in light
of the type of criminal activity involved, the time elaps‑
ing between the occurrence of the events set out in the
affidavit and the time the search warrant was issued. Id.;
Guerra v. State, 860 S.W.2d 609, 611 (Tex.App.—Corpus
Christi 1993, pet. ref ’d). The amount of delay that will
make information stale depends upon the particular facts
of the case, including the nature of criminal activity and
the type of evidence sought; a mechanical counting of
days should not prevail over common sense and reason‑
ableness. Barrow v. State, No. 08-00-00449-CR, 2002 WL
125602 at *3 (Tex.App.—El Paso, Jan.31, 2002, no pet.);
Ellis v. State, 722 S.W.2d 192, 196 (Tex.App.—Dallas 1982,
pet. ref ’d). When the affidavit mentions facts indicating
activity of a protracted and continuous nature, the pas‑
sage of time becomes less significant. Rowell v. State, 14
S.W.3d 806, 809 (Tex.App.—Houston [1st Dist.] 2000),
aff ’d, 66 S.W.3d 279 (Tex.Crim.App. 2001).
The criminal activity involved in this case is narcot‑
ics trafficking, which is known to be of a protracted and
continuous nature. See Barrow, 2002 WL 125602 at *3.

ex-stepson seriously, as the government sure didn’t.” Jason
prepared for the case every day for a month, including
Christmas and New Year’s Day. “Hearing the court coordinator read off eight not guiltys was incredible. Afterwards,
my client asked, ‘What do I do now?’ I told him to go live
his life. I have not heard from him since. At least he paid
up front.” Incredible, Jason! You make us all proud.
Send your letters, pictures, gripes, bonehead gaffes, or whathave-you to chattersley@tcdla.com.

Kudos
Ron Bunch obtained a “not guilty” verdict for his client in
 
a DWI case in Ellis County after a suppression fight, a habeas corpus writ, and two jury trials. The Defendant was
the county crime scene technician and was pulled over
in the county crime scene van after a two-and-a-half-hour
stakeout by Sheriff’s officers. Way to go, Ron.
Richard Hurlburt received a verdict of not guilty in a
 
continuous sexual assault of a child case in the 124th
District Court (Gregg County). Nice work, Richard.
TCDLA Super Lawyers Michael Gross and co-counsel
 
Mark Stevens litigated a motion for new trial in a whitecollar case in Bexar County District Court, obtaining
a new trial for a client who had been sentenced to 20
years’ imprisonment previously. That’s the stuff, guys.
Kudos to Jason Horton of Texarkana, who heard the two 
word verdict eight times from a jury in Federal Court,
Eastern District. As Jason explains: “My client was charged
with eight counts of federal worker’s comp fraud and mail
fraud. He was offered probation, but at 63 years old he felt
he had nothing to lose. The government alleged that my
client hurt himself on a horse on a Saturday, then went to
work extra early on Monday morning to stage a slip and
fall. My client’s ex-stepson was the ‘star’ witness, and I got
him to admit as much on the stand. He went into detail
as to how he, his mother (client’s now ex-wife), and my
client schemed and plotted to defraud the government.
Unfortunately for him, he told his fourth variation of the
story during trial on the witness stand, leaving the jury to
wonder what the 5th would be. I even asked him, “Do
you understand that you have just admitted to a crime in
front of the federal government?” He said . . . ”Yes.” In
closing, I told the jury that surely they should not take the
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ecently, I tried an aggravated sexual abuse of a child case out
here in West Texas. I came across some interesting case law that
allowed a tactic during the guilt innocence phase of the trial,
and used it successfully to gain a “not true” verdict in a juvenile

case. However, I honestly believe that you could use this tactic
in the trial of an adult. I believe that in the proper case, it is a
very effective tactic. This would be especially true where the al‑
leged victim is the only witness other than the “outcry” witness.

In talking with numerous other attorneys, and from the
reaction of the prosecutor, I found that not many people were
familiar with this tactic. The major “caveat” here is that you have
to first have “full and complete disclosure” by the prosecution
under a 404(b) request. The second part to this tactic is that your
client must be absolutely “squeaky clean.” If either of these issues
are not resolved in your favor, then I would not advise using
the tactic. If you do not heed this warning, and your client has
anything that the prosecutor may use, then you have “opened
the door” for all of it to come in during the guilt-innocence
phase of the trial. But it appears that most prosecutors are not
prepared for your introduction of this type of evidence at the
guilt-innocence phase of the trial.
I used different character and reputation witnesses from
each phase of my client’s life (i.e., family, school, employment,
extracurricular activities, church, etc.). The key is not to reveal
this tactic until the guilt-innocence phase of trial.
I have outlined the underlying Rules as well as case law
for your use.

Issue
What character evidence can be introduced through Texas Rule
of Evidence 404(a) at the guilt and punishment stages of trial in
juvenile cases. What are the advantages and disadvantages to
introducing this character evidence at the guilt and punishment
phases of trial in juvenile cases

Rules
Rule 404. Character Evidence Not Admissible to Prove Conduct; Exceptions; Other Crimes
(a) Character Evidence Generally—Evidence of a person’s char‑
acter or character trait is not admissible for the purpose
of proving action in conformity therewith on a particular
occasion, except:
		 (1)	Character of Accused—Evidence of a pertinent char‑
acter trait offered:
			 (A) by an accused in a criminal case, or by the pros‑
ecution to rebut the same, or
			 (B)	by a party accused in a civil case of conduct involv‑
ing moral turpitude, or by the accusing party to
rebut the same;
		 (2)	Character of Victim—In a criminal case and subject
to Rule 412, evidence of a pertinent character trait of
the victim of the crime offered by an accused, or by the
prosecution to rebut the same, or evidence of peace‑
able character of the victim offered by the prosecution
in a homicide case to rebut evidence that the victim

was the first aggressor; or in a civil case, evidence of
character for violence of the alleged victim of assaul‑
tive conduct offered on the issue of self-defense by a
party accused of the assaultive conduct, or evidence
of peaceable character to rebut the same;
		 (3)	Character of Witness—Evidence of the character of a
witness, as provided in rules 607, 608, and 609.
(b) Other Crimes, Wrongs or Acts—Evidence of other crimes,
wrongs, or acts is not admissible to prove the character of a
person in order to show action in conformity therewith. It
may, however, be admissible for other purposes, such as proof
of motive, opportunity, intent, preparation, plan, knowl‑
edge, identity, or absence of mistake or accident, provided
that upon timely request by the accused in a criminal case,
reasonable notice is given in advance of trial of intent to
introduce in the State’s case-in-chief such evidence other
than that arising in the same transaction.
Rule 405. Methods of Proving Character
(a) Reputation or Opinion—In all cases in which evidence of
a person’s character or character trait is admissible, proof
may be made by testimony as to reputation or by testimony
in the form of an opinion. In a criminal case, to be qualified
to testify at the guilt stage of trial concerning the character
or character trait of an accused, a witness must have been
familiar with the reputation, or with the underlying facts or
information upon which the opinion is based, prior to the
day of the offense. In all cases where testimony is admitted
under this rule, on cross-examination inquiry is allowable
into relevant specific instances of conduct.
(b) Specific Instances of Conduct—In cases in which a per‑
son’s character or character trait is an essential element
of a charge, claim or defense, proof may also be made of
specific instances of that person’s conduct.
FAMILY CODE §51.17. Procedure and Evidence
(a) Except as provided by Section 56.01(b-1) and except for
the burden of proof to be borne by the state in adjudicating
a child to be delinquent or in need of supervision under
Section 54.03(f) or otherwise when in conflict with a provi‑
sion of this title, the Texas Rules of Civil Procedure govern
proceedings under this title.
(b) Discovery in a proceeding under this title is governed by
the Code of Criminal Procedure and by case decisions in
criminal cases.
(c) Except as otherwise provided by this title, the Texas Rules
of Evidence apply to criminal cases and Articles 33.03 and
37.07 and Chapter 38, Code of Criminal Procedure, apply
in a judicial proceeding under this title.

Application
Under the Texas Rules of Evidence, evidence of a person’s
character or character trait is generally inadmissible to prove
a person’s actions were in conformity with that character on a
particular occasion.1 One exception to this rule applies when
an accused offers evidence of his own pertinent character trait
to show conformity.2 This exception applies to both criminal
and civil cases; however, in a civil case, the defendant must be
accused of conduct involving moral turpitude.3 Where character
evidence is allowed, it must be proved through either reputa‑
tion or through opinion testimony.4 Reputation and opinion
questions must be about pertinent character traits.5 Generally,
character evidence, if admissible and in the right form, is allowed
at both the guilt state and the punishment phase; however, in
a criminal case, the witness at the guilt-innocence state of the
trial must be familiar with the reputation or facts that form the
opinion prior to the day of the offense.6
These seemingly straightforward rules bring about many
subtle questions. Also, there are dangers to bringing this type of
evidence because it may or may not open a door for the pros‑
ecutor to bring in its own character evidence and even specific
instances on cross-examination.7 This article will discuss the
subtleties of these rules through the context of juvenile sexual
assault case.

Moral Turpitude
To offer character evidence under Texas Rule of Evidence 404(1)
(a), a party must first answer two questions: whether the case is
criminal or civil, and if civil, whether the accusation involves
moral turpitude. The first question should be easy enough, but
a juvenile case takes on aspects of both a criminal and civil pro
ceeding.8 For example, the Texas Rules of Civil Procedure apply
to juvenile proceedings, but the standard of proof required by
the state is beyond a reasonable doubt.9 When it comes to Texas
Rule of Evidence 404 and whether it falls into the “primarily
civil [. . .] nature” 10 of juvenile proceedings or into its “quasicriminal nature,” 11 it seems the answer is clearly civil.12 In the
Matter of G.M.P. holds that where a juvenile is charged with
sexual assault, the accusation involves moral turpitude, and
he is therefore entitled to offer character evidence.13 The very
fact that a holding is necessary on whether this juvenile crime
involves moral turpitude implies that when it comes to issues
under Rule 404, a juvenile proceeding is civil.
Once it is decided that the case is civil or is at least governed
by civil law, the next question to ask is whether the defendant is
accused of conduct involving moral turpitude. G.M.P. reminds

us that there is “no clear cut criteria” for determining what
crimes and conduct involve moral turpitude.14 Also, the case
law determining which conduct involving moral turpitude seems
to truly determine which crimes involve moral turpitude.15 The
major two areas of civil law on the subject are disciplinary actions
regarding attorneys and insurance agents and juvenile cases.16
Both areas are tied to crimes that involve moral turpitude. The
typical case of license suspensions connected with moral tur‑
pitude is one where the licensee is suspended for committing a
crime involving moral turpitude, and the juvenile proceeding
is a civil proceeding to adjudicate the crime of a minor.
As for crimes that involve moral turpitude, G.M.P. tells us
that they are those that involve “dishonesty, fraud, deceit, misrep‑
resentation, or deliberate violence.” 17 This includes sexual assault
of a child.18 This does not include a misdemeanor driving while
intoxicated conviction.19 This also does not include an issuance
of a bad check so long as it does not involve intent to defraud.20

Character Traits
The next issue in introducing character evidence by the accused
is the classification of that evidence as a character trait. There
have been some established character traits such as sobriety,
honesty and fair dealing, and peacefulness and law-abiding.21
Courts have also found, however, that some proffered evidence
does not fit in the category of character traits.22 In Valdez v.
State, the court held that proffered evidence of the defendant
being a “non-pedophile” was not evidence of a character trait
but rather an attempt to put on inadmissible evidence of specific
instances.23 So, while “good character of a defendant may be
shown by negative testimony” 24 (that the witness has not heard
of the defendant having a reputation for a trait and that the wit‑
ness would be in a position to know of any reputation for it),
generally character evidence cannot be the lack of specific acts.25

Pertinent Character Traits
Character traits must be pertinent to the offense charged.26 The
test seems to be just that: whether the trait is relevant to the
offense charged; 27 however, there have been specific traits tra‑
ditionally matched with specific charges throughout the rule’s
history. For example, a reputation for sobriety is paired with
a DWI charge and a reputation for honesty and fair dealing is
paired with a charge like embezzlement or fraud.28 Although
a list of corresponding traits to charges seems to be growing,
again the test seems only to require pertinence. As Moody v.
State shows, appellate courts have time and again reversed trial
courts that have excluded proffered evidence relevant to the

offense charged.29 In Moody—an indecency with a child case—
the trial court allowed evidence of the defendant’s reputation
for law-abiding and peacefulness, but refused evidence of the
defendant’s reputation for the ethical treatment of children.30
The court of appeals held that the trial court erred and that a
“defendant charged with sexual assault of a child is entitled to
proffer evidence of his good character for ‘moral and safe rela‑
tions with small children.’ ” 31

Opening the Door

When an accused offers evidence of his own good character
trait, he opens the door for the accusing party to offer its own
character evidence.44 The State can do this in two different ways.
First, it can offer its own character evidence—in reputation or
opinion form—to rebut the character evidence put on by the
accused.45 The second and more intriguing option for the State is
to inquire into relevant specific instances on cross-examination
to test the knowledge of the witness or show that the witness has
a low standard of what she considers
When character evidence is admissible (offered by
good character.46
accused, moral turpitude involved where re‑
While the accuser’s predicate for
quired, fits within character trait definition,
reputation and opinion testimony
and pertinent to offense charged), a party
remains the same as it was for the
Where a juvenile
must offer the character evidence in one
accused, a separate predicate exists
is
charged
with
of two ways: through testimony of the ac‑
for the cross-examination of the ac‑
sexual assault,
cused’s reputation or through testimony in
cused’s witness to inquire into specific
32
the accusation
the form of an opinion. But “different
instances.47 “First, there must be some
predicates are required for” the differ‑
factual basis for the incidents inquired
involves moral
33
ent methods. First, to be qualified to
about.” 48 This foundation of a factual
turpitude, and
testify as to an accused’s reputation,
basis must be laid outside the presence
he
is
therefore
the person must be familiar with the
of the jury.49 The function of this fac‑
entitled
to
accused’s reputation based on “discussions
tual basis requirement is to “provide
offer character
with others” or “on hearing others discuss the
trial and appellate courts with a test
defendant’s reputation.” 34 In contrast to opin‑
for determining whether a prosecu‑
evidence.
ion testimony, reputation testimony cannot be
tor’s [. . .] question was asked in good
based solely on personal knowledge.35 Next, in
faith.” 50 This is important because the
a criminal case, the witness must have been fa‑
factual foundation for the act may be
miliar with the accused’s reputation prior to the
based on evidence that would be in‑
36
51
date of the offense to be qualified at the guilt stage of the trial.
admissible at trial. For example, offense reports, investigation
The predicate for opinion testimony requires that the wit‑ reports, and arrest records may serve as the factual basis.52 The
ness be familiar with the underlying facts or information upon second part of the “two-part predicate” for inquiries on crosswhich the opinion is based.37 Here, the witness’ testimony does examination, is that the specific incident inquired into “must
not need to be based on “community observation or by talking be relevant to the character trait at issue.” 53
to people in the community,” 38 but rather on personal knowledge
Once the predicate has been established, the accusing party
39
of the underlying facts serving as a basis for the opinion. The is then allowed to inquire into relevant instances of conduct.54
underlying facts must be specific to the opinion offered.40 So, These inquiries are limited, however, to “do you know” or “have
for example, asking a witness about their personal knowledge you heard” questions.55 Unlike Texas Rule of Evidence 609—
of interactions between the accused and small children does not where actual evidence of a crime of moral turpitude may be
establish a proper predicate for asking the witness of his opin‑ introduced to impeach the witness’ character—Rule 405 allows
ion on whether the accused is a law-abiding citizen.41 Instead, only inquiry questions and not extrinsic evidence.56
those underlying facts would establish a basis for an opinion on
These inquiry questions traditionally come in the form
whether the accused acts appropriately with small children.42 of “have you heard” when attempting to impeach reputation
Character evidence in the form of opinion testimony is also witnesses and “did you know” when impeaching opinion wit‑
subject to the 405(a) caveat that requires a witness in a criminal nesses.57 The language of the rule itself, however, does not re‑
case at the guilt stage to be familiar with the underlying facts quire these forms or provide any distinction between opinion
upon which the opinion is based before the date of the offense.43 and reputation.58 The theory behind the two separate questions

Reputation and Opinion

is that a witness who has testified to an accused’s reputation essential to the accused’s case. Many times, the lack of physical
should be impeached as to her knowledge of that reputation evidence presents a defendant with the task of proving a nega‑
and any inconsistent conduct that community may have heard. tive.69 Against the testimony of the child victims, an accused
An opinion on the other hand should not be discredited by may be relying only on “his own testimony and the testimony
rumors circulated in the community.59 While the courts have of others as to his character and reputation.” 70 Although the
maintained that using these “magic words” 60 is the preferable accused may heavily rely on this reputation evidence, offering
approach,61 they are hypertechnical 62 and the ultimate purpose it opens the door for the prosecution to enter its own reputa‑
is to “determine whether the witnesses really know what they tion testimony and sometimes more importantly to inquiries of
are talking about when they offer either opinion or reputation separate acts.71 Also, these separate acts cannot be matched by
testimony about another person.” 63 The failure to use them inap‑ the accused with specific instances of good conduct 72 or even
propriately, therefore, will often not lead to a reversal.64
the lack of bad conduct.73 To be a positive benefit,
Introducing character evidence of a good char‑
therefore, the defendant must have a
acter trait of an accused opens the door to al‑
clean record. In other words, if the ac‑
low the accusing party to rebut that evidence
cused has damning specific instances
While the accused
in the form of reputation testimony, opinion
that can be inquired into, it may be
has the power
testimony, and inquiries of specific in‑
better strategy to not enter character
to
introduce
stances to test the witness’ knowledge or
evidence and open the door for the
character evidence
standard of good character. This can be
prosecution.
done at guilt-innocence or punishment.
In a criminal proceeding at the
in support of his
Although in a criminal proceeding, a
punishment
phase of the trial, the
case, using this
witness at the guilt-innocence phase
decision may, depending on the case,
power hands
of the trial must be familiar with the
have less of an impact. The State may
over
the
keys
to
defendant’s reputation or to the under‑
be able to offer evidence of these spe‑
the prosecution to
lying facts upon which an opinion is based
cific instances regardless of whether
prior to the date of the offense. Because ju‑
the accused enters its own character
open the door for
venile sexual assault cases are considered civil
evidence under article 37.07 of the
its own character
in nature, I would argue then that at a juvenile
Texas Code of Criminal Procedure.74
evidence.
proceeding the witness is not required to have
Under article 37.07, the State may
this knowledge prior to the offense). The deci‑
offer relevant bad acts shown to be
sion to introduce this character evidence at the
committed by the accused beyond a
75
guilt or punishment phase is one of strategy.
reasonable doubt. Therefore, if the specific instances the ac‑
cused is trying to keep out can be proven, there is little if any
disadvantage to offering his own character evidence and thereby
opening the door. In a juvenile case, the same rule applies.76
In the text of Texas Rules of Evidence 404 and 405, the only In 2007, section 51.17 of the Texas Family Code added article
restriction placed on admissible character evidence regarding 37.07 of the Texas Code of Criminal Procedure, which allows
the guilt versus punishment stages of trial, is found in subsec‑ for the admission of extraneous acts.77
tion 405 (a).65 For a witness to testify to a defendant’s character
While the accused has the power in limited circumstances
“at the guilt stage of trial” in a criminal case, she must have to introduce character evidence in support of his case, using this
been familiar with that defendant’s reputation or to the facts power hands over the keys to the prosecution to open the door
supporting their opinion prior to the date of the offense.66 Seem‑ for its own character evidence. The decision to use this power
ingly then, admissible evidence of an accused character trait is should be made only after a careful study of both the applicable
allowed in both the guilt and punishment stages with 405(a)’s law and the facts of the case.
caveat.67 The decision to enter character evidence—whether at
I would like to thank Mark Briley, a TCDLA member from
the guilt-innocence stage of the trial, the punishment phase of Abilene, who helped me write this article. His tireless work
the trial, or to enter it at all—is a decision made by the accused.68 in assisting me, was a major factor in my “not true” verdict. I
This decision should be weighed carefully, especially dur‑ thought that it would be something that would give “food for
ing the guilt stage. The benefit of character evidence is often thought” in a proper case.
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Box 1. Defendant makes objection.
The defendant must object in order for there to be any need
for possible analysis under Crawford v. Washington, 541 U.S. 36,
124 S.Ct. 1354, 158 L.Ed2d 177 (2004).
“The defendant always has the burden of raising his
Confrontation Clause objection. . . .” Melendez-Diaz v.
Massachusetts, ___ U.S. ___, 129 S.Ct. 2527, 2541, 174
L.Ed.2d 314 (2009).
“The right to confrontation may, of course, be
waived, including by failure to object to the offending
evidence.” Id. at 2534 n.3.
°
Go to Box 6

?

Box 2. Is objection on basis of Confrontation Clause
(at least in part)?
If yes, then you will need to make a ruling on the objection
using the Crawford analysis.
°
Go to Box 3.
If no, you will still need to make a ruling on the objection.
°
Go to Box 7.
An objection may have more than one basis. For example,
an objection may be made on the basis of: (1) hearsay; and (2)
the Confrontation Clause. See e.g., Ruth v. State, 167 S.W.3d 560,
567 (Tex.App.—Houston [14th Dist.] 2005, no pet.)(“Appellant
objected to admission of the 911 tape on multiple grounds, in‑
cluding hearsay and violation of his right to confront witnesses
under the state and federal constitutions”). Such an objection
would be one that is based on the Confrontation Clause in part.
Please note that an objection solely on the basis of hear‑
say objection is not sufficient to raise a Confrontation Clause
issue. See e.g., Wright v. State, 28 S.W.3d 526, 536 (Tex. Crim.
App. 2000)(at trial, defendant objected to admission of evidence

only on hearsay grounds, thereby waiving any argument as to a
Confrontation Clause violation on appeal); Dewberry v. State, 4
S.W.3d 735, 752 & n.16 (Tex. Crim. App. 2000)(same); Saldivar
v. State, 980 S.W.2d 475 (Tex. Crim. App. 1998)(same); Ruth v.
State, 167 S.W.3d 560, 567 (Tex. App.—Houston [14th Dist.]
2005, pet. ref ’d)(“well established that a hearsay objection does
not preserve a Confrontation Clause argument for appeal” and
“confrontation and hearsay are distinct objections).
“Even constitutional errors may be waived by failing to
object at trial.” Serrano v. State, 936 S.W.2d 387, 390 (Tex.App.—
Houston [14th Dist. 1996, pet. ref ’d).
An objection on the basis of the Confrontation Clause may
be successfully stated in different ways. See e.g., Melendez-Diaz
v. Massachusetts, ___ U.S. ___, 129 S.Ct. 2527, 2531, 174 L.Ed.2d
314 (2009)(admission of certificate of analysis improper because
Crawford v. Washington required analyst to testify in person);
Davis v. Washington, 547 U.S. 813, 819–20, 126 S.Ct. 2266, 165
L.Ed.2d 224 (2006)(objection based on the Confrontation Clause
of the Sixth Amendment and, in Hammon v. Indiana portion
of the case, objection to admission of out-of-court statement
because “that doesn’t give us the opportunity to cross-examine”
the declarant); Crawford v. Washington, 541 U.S. 36, 40, 124 S.Ct.
1354, 158 L.Ed.2d 177 (2004)(admitting the evidence would
violate his federal constitutional right to be confronted with
the witnesses against him); Woodall v. State, 2009 Tex. App.
LEXIS 7112 (Tex.App.—El Paso 2009, no pet. h.)(defendant
would not be able to cross-examine witness, thus violating de‑
fendant’s right of confrontation); Grant v. State, 218 S.W.3d 225,
229 (Tex.App.—Houston [14th Dist.] 2007, pet. ref ’d)(“I think
you got Crawford issues there. Because he doesn’t have his right
to confront that witness.”).

?

Box 3. Is declarant present at trial to defend
and explain statement?
If yes, then

°
advance to Box 4

If no, then
°
go to Box 9.
This is not the same question as whether the witness is un‑
available. The question of whether the witness is present at trial
to defend and explain his or her statement is asked at the begin‑
ning of the analysis to determine if Crawford is even applicable.
If the declarant is present at trial to defend and explain
the statement at issue, then Crawford does not apply and the
Confrontation Clause objection must be overruled. See Box 4
of this commentary.
Obviously, if a declarant is present at trial and able to de‑
fend his or her statement then he or she is not “unavailable.”
If a declarant is not unavailable, then a Confrontation Clause
objection must be sustained. See Box 17 of this commentary.
But the question as to whether a declarant is unavailable is only
asked of the declarant is not present at the trial to defend and
explain his or her statement. If the declarant is present at trial
to defend and explain the out-of-court statement, then analysis
of the admissibility question under Crawford is at an end.
Stated somewhat differently, if a declarant is present at trial
to defend and explain his or her statement, then the question of
unavailability of the declarant is never reached.
Please note that not all declarants who are physically pres‑
ent at trial are able to defend and explain their out-of-court
statements. For example, in the recent case of Woodall v. State,
2009 Tex. App. LEXIS 7112 at *11–12 (Tex. App.—El Paso 2009,
no pet, h.), one of the out-of-court statements in question was
the declarant’s grand jury testimony. The defendant objected
to admission of the grand jury testimony on the basis of the
Confrontation Clause. The State countered that the Confronta‑
tion Clause was not even implicated because the declarant was
present at trail. The court of appeals disagreed with the State
and determined that the Confrontation Clause was implicated
because the declarant testified to a complete memory loss con‑
cerning her grand jury testimony as she had been in a serious
automobile accident a year earlier.

?

Box 4. Overrule Confrontation Clause objection.
In Crawford, the Supreme Court stated that “[t]he [Con‑
frontation] Clause does not bar admission of a statement so
long as the defendant is present at trial to defend or explain it.”
Crawford v. Washington, 541 U.S. 36, 59, 124 S.Ct. 1354, 158
L.Ed.2d 177 (2004).
In Romero v. State, 2006 Tex. App. LEXIS 10723 (Tex.
App.—Austin 2006, pet. ref ’d), the court of appeals followed
this line of reasoning in determining that no Crawford analysis

was necessary in considering a contention that admission of
an alleged domestic violence victim’s prior out-of-court state‑
ments to police contravened the Sixth Amendment. The Court
reasoned as follows:
Christina [the victim] was called to testify on be‑
half of Ismael [the accused] and stated that her previous
statements to police [accusing Ismael of assaulting her]
were false. Accordingly, because Ismael was provided
with the opportunity to question Christina regarding her
prior statements to the police and her testimony at prior
hearings, there was no Confrontation Clause violation.
In accord with the foregoing authorities, an objection to the
admission of an out-of-court statement should be overruled if
the person who made the statement is present at trial and can
be cross-examined. See also Saldana v. State, 287 S.W.3d 43, 60
(Tex.App.—Corpus Christi 2008, pet. ref ’d).

?

°
Go to Box 5.

Box 5. Is objection also on the basis of hearsay?
If yes, then
°
go to Box 8.
If no, then
°
go to Box 10.
Despite the fact that the admission of evidence does not
violate the Confrontation Clause, the evidence may not be ad‑
missible under the rules of hearsay. Consequently, analysis of the
admissibility of the statement may not yet be complete. Justice
Scalia made the following observation in Crawford:
[N]ot all hearsay implicates the Sixth Amendment’s core
concerns. An off-hand, overheard remark might be unre‑
liable evidence and thus a good candidate for exclusion
under hearsay rules, but it bears little resemblance to the
civil-law abuses the Confrontation Clause targeted. On
the other hand, ex parte examinations might sometimes
be admissible under modern hearsay rules, but the Fram‑
ers certainly would not have condoned them.
Crawford v. Washington, 541 U.S. 36, 51, 124 S.Ct. 1354, 158
L.Ed.2d 177 (2004).
In other words, an out-of-court statement may be perfectly
admissible under the Confrontation Clause, but at the same time
may be inadmissible under the rules of hearsay. The converse

is also true; a statement may be admissible under the rules of
hearsay, but barred from admission by the Confrontation Clause.
See Hernandez v. State, 273 S.W.3d 685, 687 (Tex. Crim. App.
2008)(hearsay may be admissible under evidentiary rules, but
must additionally overcome the Confrontation Clause in order
to be admissible).
Baylor Law School Professor W. Jeremy Counseller and his
co-author Shannon Rickett have offered this helpful explanation:
Limiting the application of the Confrontation Clause
to testimonial out-of-court statements has the effect of
divorcing the Confrontation Clause analysis from the
hearsay analysis. As Justice Scalia points out, an “offhand, overheard remark” may be unreliable evidence,
and, therefore, a “good candidate for exclusion under
hearsay rules,” but it is not the type of statement to which
the Confrontation Clause applies. On the other hand,
Scalia says, ex parte examinations might be admissible
under the hearsay rule, but “the Framers certainly would
not have condoned them.” For many this divorce is long
overdue. Post-Crawford, the Hearsay Rules and the Con‑
frontation Clause provide separate analyses to answer
separate questions. The blurring of the line between
Hearsay and the Confrontation Clause was a result of
the fact that both had been aimed at ensuring the reli‑
ability of hearsay statements. Post-Crawford, the clean
break between the two analyses is a function of the fact
that the Confrontation Clause is no longer directly con‑
cerned with the reliability of hearsay statements, but with
whether or not the accused had the right to confront
the declarant.
W. Jeremy Counseller, The Confrontation Clause After Crawford
v. Washington: Smaller Mouth, Bigger Teeth, 57 BAYLOR L. REV.
1, 19 (2005)(footnotes omitted).
The bottom line is that if both a Confrontation Clause ob‑
jection and a hearsay objection are raised to a particular state‑
ment, a determination that the Confrontation Clause does not
bar admission of the statement does not end the analysis. A
determination must still be made as to whether hearsay rules
bar admission of the statement.

?

Box 6. Is objection to admission of an
out-of-court statement?
If yes, then

°
go to Box 2.

If no, then
°
go to Box 11.
The prosecution can attempt to introduce an out-of-court
statement in two ways.
First, the prosecution may attempt to introduce the state‑
ment itself. For example, the prosecution may attempt to place
a written document into evidence. See e.g., Melendez-Diaz v.
Massachusetts, ___ U.S. ___, 129 S.Ct. 2527, 2541, 174 L.Ed.2d
314 (2009)(“certificate of analysis”—essentially an affidavit—re‑
porting the results of forensic analysis that showed material con‑
nected to the defendant was cocaine); Davis v. Washington, 547
U.S. 813, 820, 126 S.Ct. 2266, 165 L.Ed.2d 224 (2006)(“battery
affidavit,” in which domestic violence victim briefly described
the violence); Tennessee v. Street, 471 U.S. 409, 411–12, 105 S.Ct.
2078, 85 L.Ed.2d 425 (1985)(accomplice’s written confession);
Ohio v. Roberts, 448 U.S. 56, 58–60, 100 S.Ct. 2531, 65 L.Ed.2d
597 (1980)(transcript of preliminary hearing testimony); State v.
Webb, 2 N.C. 103 (1794) (written deposition); De La Paz v. State,
273 S.W.3d 671, 675 (Tex. Crim. App. 2008)(handwritten notes
by medical center employees); Russeau v. State, 171 S.W.3d 871,
880 (Tex. Crim. App. 2005)(written county jail incident reports).
The prosecution may also attempt to introduce a statement
that is an audio or video tape-recording. See e.g., Crawford v.
Washington, 541 U.S. 36, 38–40, 124 S.Ct. 1354, 158 L.Ed.2d
177 (2004)(tape-recorded statement by defendant’s wife given
in the course of police interrogation after being given Miranda
rights); Davis v. Washington, 547 U.S. 813, 819, 126 S.Ct. 2266,
165 L.Ed.2d 224 (2006)(recording of 911 telephone call); Rubio
v. State, 241 S.W.3d 1, 2 (Tex. Crim. App. 2007)(alleged accom‑
plice’s oral statement recorded on videotape); Ruth v. State, 167
S.W.3d 560, 567–68 (Tex.App.—Houston [14th Dist.] 2005, no
pet.)(911 tape).
Second, the prosecution may attempt to elicit testimony
from a live witness at trial concerning a statement made by
another person. See e.g., Whorton v. Bockting, 549 U.S. 406,
410–11, 127 S.Ct. 1173, 167 L.Ed.2d 1 (2007)(police detective’s
testimony at trial recounting child sexual assault victim’s state‑
ments about the assault); Walter v. State, 267 S.W.3d 883, 885
(Tex. Crim. App. 2008)(witness testified at trial concerning state‑
ments made by defendant’s co-defendant during conversation
with witness); Wright v. State, 28 S.W.3d 526, 535 (Tex. Crim.
App. 2000)(detective’s trial testimony detailing conversation
with defendant’s accomplice who did not testify); Ruth v. State,
167 S.W.3d 560, 567–68 (Tex. App.—Houston [14th Dist.] 2005,
pet. ref ’d)(witness testified at trial concerning statements made
by defendant’s wife to defendant’s wife’s mother).
On the other hand, an out-of-court statement is not at issue

when a witness testifies at trial as to things other than statements
made by others. This is not to say that Confrontation Clause
issues could not arise in such a situation.
For example, assume that A testifies at trial that she saw
the defendant fleeing the scene of a bank robbery. When the
defendant’s attorney stands up and attempts to cross-examine
the witness, the court refuses to allow the cross-examination.
This is clearly a violation of the Confrontation Clause. See W. Jer‑
emy Counseller and Shannon Rickett, The Confrontation Clause
after Crawford v. Washington: Smaller Mouth, Bigger Teeth, 57
Baylor L. Rev. 1, 5 (2005). However, this is not the type of Con‑
frontation Clause violation that deals with the admissibility of
out-of-court statements and that serves to invoke an analysis
of issues under Crawford v. Washington. See also Delaware v.
Fensterer, 474 U.S. 15, 16, 106 S.Ct. 292, 88 L.Ed.2d 15 (1985)
(FBI agent expert witness testified that hair had been forcibly
removed from victim’s head but could not recall specific method
by which he made that determination; defendant objected that
inability of witness to recall specific method of forcible hair
removal precluded adequate and effective cross-examination).
Of course, a witness can testify to his or her observations.
Such observations do not involve any statements at all. See e.g.,
United States v. Potwin, 136 Fed. Appx. 609, 611–12 (5th Cir.
2005)(officer’s testimony that he observed tension between two
individuals was based on the officer’s personal observation and
was not an out-of-court statement).
Similarly, baggies containing controlled substances are not
statements. Camacho v. State, 2009 Tex. App. LEXIS 5975 (Tex.
App.—Fort Worth 2009, no pet. h.) at *8. The court of appeals
explained this seemingly obvious fact as follows:
. . . Crawford applies only to “statements.” A “statement”
is defined by Texas Rules of Evidence 801(a) as “(1) an
oral or written verbal expression or (2) nonverbal con‑
duct of a person, if it is intended by the person as a sub
stitute for verbal expression.” Similarly, Federal Rule of
Evidence 801(a) defines a statement as “(1) an oral or
written assertion or (2) nonverbal conduct of a person
if it is intended by the person as an assertion.” Baggies
of controlled substances are not oral or written verbal
expressions, they are not oral or written assertions, and
they are not nonverbal conduct; therefore, they are not
statements. Accordingly, the trial court’s admission of the
exhibits did not implicate appellant’s confrontation rights.
The same court reached a consistent conclusion in Martin
v. State, 2009 Tex. App. LEXIS 6141 (Tex.App.—Fort Worth
2009, no pet. h.) at *21:

We conclude that Dr. Springfield’s testimony about the
chain of custody of the vials of Martin’s blood and the
testing procedures utilized on Martin’s blood samples
is not governed by Crawford because no out-of-court
statement was admitted through her testimony. Rather,
Dr. Springfield’s in-court testimony was admitted based
upon her own personal knowledge acquired from having
trained and worked at the Tarrant County Medical
Examiner’s laboratory. The Sixth Amendment concerns
about out-of-court-statements at issue in Crawford,
therefore, do not apply to Dr. Springfield’s in-court
testimony.

?

Box 7. Is objection on basis of hearsay?
If yes,

°
go to Box 8.
If no,

°
go to Box 11.
This box is reached only if the objection is not on the basis
of a violation of the Confrontation Clause.

?

Box 8. Make ruling on hearsay objection.
Determinations of the admissibility of an out-of-court state‑
ment under the hearsay rules is beyond the scope of this paper.
However, please note that if a hearsay objection is made, a ruling
on the hearsay objection should follow.
Stop.

l

End of analysis.

?

Box 9. Is statement offered for truth of the
matter asserted?
If yes, then

°
go to Box 13.
If no, then
°
go to Box 12.

As noted by the Supreme Court in Crawford, the Confron‑
tation Clause “does not bar the use of testimonial statements
for purposes other than establishing the truth of the matter
asserted.” Crawford v. Washington, 541 U.S. 36, 59, 124 S.Ct.

1354, 158 L.Ed.2d 177 (2004).
Of course, a statement that is not offered to prove the truth
of the matter asserted does not constitute hearsay. Tex. R. Evid.
801(d) (“‘Hearsay’ is a statement, other than one made by the
declarant while testifying at the trial or hearing, offered in evi‑
dence to prove the truth of the matter asserted”).
Statements that are offered for impeachment, for example,
are not offered for the truth of the matter asserted. In Hernandez
v. State, 273 S.W.3d 685, 689 (Tex. Crim. App. 2008), the Texas
Court of Criminal Appeals issued the following holding:

?

Box 12. Overrule objection(s).
Having determined that the statement is not offered for the
truth of the matter asserted, there cannot be any violation of
either the Confrontation Clause or the hearsay rules. Accord‑
ingly, the objection(s) must be overruled.
Stop.

l

End of analysis.

?

Box 13. Is statement testimonial?
“[W]e hold that Leffew’s statement to Damiani was prop‑
erly offered and admitted, not to prove the truth of the
matter—that the appellant committed the crime—but
rather for the purpose of impeaching Leffew’s credibility.
The statement, as nonhearsay, did not implicate the appel‑
lant’s confrontation rights and was therefore admissible
under Crawford.
See also Tennessee v. Street, 471 U.S. 409, 413–14, 105 S.Ct.
2078, 85 L.Ed.2d 425 (1985)(“The nonhearsay aspect of Peele’s
confession—not to prove what happened at the murder scene
but to prove what happened when respondent confessed—raises
no Confrontation Clause concerns”).
The bottom line is that if an out-of-court statement does not
constitute hearsay, the Confrontation Clause is not implicated.

?

Box 10. Statement is admissible.
Having overruled a Confrontation Clause objection and
having no hearsay objection to consider, the statement should
be admitted into evidence.
Stop.

l

End of analysis.

?

Box 11. Make ruling on objection (but neither Crawford
analysis nor hearsay analysis will be used).
Any objection requires a ruling. But if the objection does
not concern an out-of-court statement, then there will be no
occasion to employ Crawford analysis or hearsay analysis is mak‑
ing the ruling. This is not to say that the Confrontation Clause
is not in play in some other way. See Box 6 of this commentary.
Once a ruling is made,
the analysis is at an end.

l

Stop.

If the statement is testimonial, then
°
go to Box 14.

The Confrontation Clause applies to the statement.
If the statement is nontestimonial, then
°
go to Box 16.
The Confrontation Clause does not apply to the statement.
Some Texas appellate courts have stated that “the threshold
question in any Confrontation Clause analysis is whether the
statements at issue are testimonial or nontestimonial in nature.”
Campos v. State, 256 S.W.3d 757, 761 (Tex.App.—Houston [14th
Dist.] 2008, pet. ref ’d); see also Woodall v. State, 2009 Tex. App.
LEXIS 7112 at *9 (Tex. App.—El Paso 2008, no pet. h.); Wells v.
State, 241 S.W.3d 172, 175 (Tex.App.—Eastland 2007, pet. ref ’d);
Spencer v. State, 162 S.W.3d 877, 879 (Tex.App.—Houston [14th
Dist.] 2005, pet. ref ’d). A threshold question might normally
mean a question that should be answered first.
There is no doubt that the testimonial/nontestimonial ques‑
tion must be answered before one can know whether the Con‑
frontation Clause applies to the statement at issue. In that sense,
the question is indeed a threshold question. But this does not
mean that this question is the first one that should be considered.
The question of whether a statement is testimonial or non‑
testimonial is probably the most difficult question in a Crawford analysis. Accordingly, a judge would be well-served to first
answer any other questions that may result in a determination
that the Confrontation Clause does not apply to the statement
in question.
For example, if an objection is made to evidence that does
not constitute an out-of-court statement at all (see Box 6 of this
commentary), then there is no need for any further Crawford
analysis. Similarly, if there is no objection on the basis of the
Confrontation Clause (see Box 2 of the commentary) or if the
declarant is present at trial to defend and explain the out-of-court
statement (see Box 3 of this commentary), then the Confron‑

tation Clause is not implicated. Finally, if the statement is not
offered to prove the truth of the matter asserted (see Box 9 of
this commentary), then there is no need for any further analysis
under the Confrontation Clause.
The hope is that a judge would not expend a lot of thought
as to whether a certain statement is testimonial if, for example,
the declarant is present at trial to defend and explain the state‑
ment. Thus, there is indeed a rhyme and a reason to the order
in which the questions are asked on the flowchart.
If, however, a trip through the various boxes of the flowchart
brings you to Box 13 (i.e., if there is an objection to an out-ofcourt statement on the basis of the Confrontation Clause, the
declarant is not present at trial to defend and explain the state‑
ment, and the statement is offered for the truth of the matter
asserted), then you must make a determination as to whether
the statement is testimonial.
As an initial step in determining whether an out-of-court
statement is testimonial, see if the statement falls into one of
the following categories:
(1)
(2)
(3)
(4)
(5)
(6)
(7)

affidavits;
depositions:
confessions;
testimony at a preliminary hearing;
testimony before a grand jury;
testimony at a former trial;
co-conspirator’s guilty plea showing the existence of a con‑
spiracy; and
(8) accomplice statements implicating the accused.
If the statement falls into one of the foregoing categories,
the statement should almost always (if not always) be found
to be testimonial. Crawford v. State, 541 U.S. 36, 51–52, 63–64,
68, 124 S.Ct. 1354, 158 L.Ed.2d 177 (2004). The question as to
whether the statement is testimonial has been answered. (Note:
Step One should not result in a determination that the statement
is nontestimonial.)
If, however, the statement does not fall into one of the fore‑
going categories, then the inquiry as to whether the statement is
testimonial must continue. As a second step, see if the statement
can be characterized as a statement made to police (often referred
to in appellate court cases as a “police interrogation”). Please
note that statements made to a 911 operator are considered to
be statements made to police. Davis v. Washington, 547 U.S.
813, 822, 126 S.Ct. 2266, 165 L.Ed.2d 224 (2006).
If the statement is made to police (i.e., a statement made
during the course of police interrogation), then the following
language from the Supreme Court must be utilized to arrive
at a determination as to whether the statement is testimonial:

Statements are nontestimonial when made in the course
of police interrogation under circumstances objectively
indicating that the primary purpose of the interroga‑
tion is to enable police assistance to meet an ongoing
emergency. They are testimonial when the circumstances
objectively indicate that there is no such ongoing emer‑
gency, and that the primary purpose of the interrogation
is to establish or prove past events potentially relevant
to later criminal prosecution.
Davis v. Washington, 547 U.S. at 822 (emphasis added).
As can be seen from the quotation above, a determination
must be made as to the primary purpose of the police inter‑
rogation. Please note that a police interrogation may be partly
for the purpose of meeting an ongoing emergency and partly
for the purpose of proving past events. Id. at 828. Thus, a state‑
ment can be testimonial in part and nontestimonial in part. The
Supreme Court put great faith in America’s trial court judges to
make such a determination, stating that “[c]ourts will recognize
the point at which, for Sixth Amendment purposes, statements
in response to interrogatories become testimonial.” Id. at 829.
In a case involving a statement that is both testimonial and
nontestimonial, only the testimonial portions of the statement
will be subject to admissibility analysis under the Crawford v.
Washington standard.
Again, if the statement can be characterized as a police
interrogation, the reliance upon the Supreme Court’s language
in Davis will yield an answer as to whether the statement is
testimonial, nontestimonial, or a hybrid. The question as to
whether the statement is testimonial has been answered.
If, however, the statement is not one made to police, then
the inquiry as to whether the statement is testimonial contin‑
ues by moving to a third step. This step requires analysis if the
statement is one that could be considered an official record of
some kind.
Texas courts have distinguished between (1) official records
that set out a sterile and routine recitation of an official finding or
unambiguous factual matter such as a judgment of conviction or
a barebones disciplinary finding, and (2) a factual description of
specific observations or events that is akin to testimony. Smith v.
State, 2009 Tex. Crim. App. LEXIS 527 (Tex. Crim. App. 2009).
Records in the first category are nontestimonial while re‑
cords in the second category are testimonial.
If the statement is an official record, then a determination
can be made as to whether the statement is testimonial has
been answered.
If the statement is not an official record, then the inquiry
as to whether the statement is testimonial continues by mov‑

ing to a fourth and final step. This step involves answering the
question of whether the statement was:
made under circumstances which would lead an objective
witness to believe that the statement would be available
for use at later trial.
Melendez-Diaz v. Massachusetts, ___ U.S. ___, 129 S.Ct. 2527,
2532, 174 L.Ed.2d 314 (2009)(quoting from Crawford v. Washington, 541 U.S. at 52). If an objective witness would believe that
the statement would be used at a later trial, then the statement
is testimonial. If an objective witness does not so believe, then
the statement is not testimonial.
The analysis as to whether the out-of-court statement is
testimonial should, at this point, be at an end.
There are literally hundreds (and perhaps thousands) of
reported cases dealing with the question of whether an out-ofcourt statement is testimonial. A judge need not be intimately
acquainted with these cases in order to make appropriate rul‑
ings as to whether an out-of-court statement is testimonial. The
foregoing guidelines will generally provide a judge with enough
guidance to make an a proper determination. In fact, reading too
many such cases may be more confusing than helpful—especially
because lower-court cases decided prior to U.S. Supreme Court
pronouncements may be based on a now-discarded understand‑
ing of the law. In any event, a few representative cases are listed
below to provide a flavor of the testimonial/nontestimonial issue.
Step One Cases
(1) Melendez-Diaz v. Massachusetts, ___ U.S. ___, 129 S.Ct.
2527, 2530–32, 174 L.Ed.2d 314 (2009)(“certificate of
analysis” showing results of a forensic analysis that found
substance to contain cocaine was simply an affidavit and
therefore testimonial).
(2) Woodall v. State, 2009 Tex. App. LEXIS 7112 at *11 (Tex.
App.—El Paso 2009, no pet. h.)(grand jury testimony is
“indisputably testimonial”).
Step Two Cases
(1) Davis v. Washington, 547 U.S. 813, 828–29, 126 S.Ct. 2266,
165 L.Ed.2d 224 (2006) (Case 1: nontestimonial because
primary purpose of 911 call was to meet an ongoing emer‑
gency)(Case 2: testimonial because interrogation was part
of an investigation into possibly criminal past conduct).
(2) Vinson v. State, 252 S.W.3d 336, 339–42 (Tex. Crim. App.
2008)(first part of victim’s statement to police officer iden‑
tifying her attacker were nontestimonial because there
was an ongoing emergency in that the defendant was still
at large; second part of statement which described the as‑

sault in detail was testimonial because the defendant had
been removed from the scene of the alleged crime and the
scene had been secured).
Step Three Cases
(1) Smith v. State, 2009 Tex. Crim. App. LEXIS 527 (Tex. Crim.
App. 2009)(prison system—TDCJ—disciplinary reports
were testimonial where they went beyond a sterile descrip‑
tion of an official finding and contained detailed descrip‑
tions of the defendant’s disciplinary offenses).
(2) Segundo v. State, 270 S.W.3d 79, 106-07 (Tex. Crim. App.
2008) (pre-printed boilerplate language in form entitled
“Board of Pardons and Paroles Proclamation of Revocation
and Warrant of Arrest” was nontestimonial as it had none
of the features of a subjective incident report made by a law
enforcement officer or other person conducting a specific
factual investigation for use in a criminal proceeding).
(3) Russeau v. State, 171 S.W.3d 871, 880–81 (Tex. Crim. App.
2005) (jail reports containing statements written by cor‑
rections officers and graphically detailing defendant’s dis‑
ciplinary offenses was testimonial).
(4) Campos v. State, 256 S.W.3d 757, 761–62 (Tex.App.—Hous‑
ton [14th Dist.] 2008, pet. ref ’d)(autopsy report was non
testimonial because the report contained a “sterile recita‑
tion of facts” even though the facts may have been “detailed
and graphic”).
(5) Grant v. State, 218 S.W.3d 225, 229–32 (Tex.App.—Hous‑
ton [14th Dist.] 2007, pet. ref ’d)(portions of defendant’s
high school disciplinary records which contained detailed
descriptions of defendant’s conduct—including specific
profane language used and sequences of events resulting
in punishment—were testimonial; portions of same re‑
cords simply listing the alleged disciplinary infraction, the
punishment received, the dates of the offenses or punish‑
ments, and the names of the school authorities involved
were nontestimonial)(excellent discussion and analysis
with citations to and distinctions between—many other
cases).
(6) Ford v. State, 179 S.W.3d 203 (Tex.App.—Houston [14th
Dist.] 2005, pet. ref ’d) (inmate disciplinary records contain‑
ing only a sterile recitation of offenses and the punishments
received were nontestimonial).
Step Four Cases
(1) Melendez-Diaz v. Massachusetts, __ U.S. __, 129 S.Ct. 2527,
2532, 174 L.Ed.2d 314 (2009)(testimonial because cer‑
tificates of analysis were made under circumstances that
would lead an objective witness to believe the statement
would be available for use at a later trial where sole pur‑

pose of certificates was to provide prima facie evidence of
the composition, quality, and net weight of the analyzed
substance).
(2) Wells v. State, 241 S.W.3d 172, 174–76 (Tex.App.—Eastland
2007, pet. ref ’d) (statements in a 15-year-old CPS record
were testimonial because the declarant described crimi‑
nal behavior that had already occurred and there was no
therapeutic or healing motive for making the statement)
(the court did not have the benefit of the Melendez-Diaz
opinion and, because the statement was made to police,
had no established test to apply, but the Melendez-Diaz test
would appear to yield similar results for similar reasons).

?

Box 14. Confrontation Clause applies to statement.
The Supreme Court has clearly stated that testimonial state‑
ments implicate the Confrontation Clause. In Davis v. Washington, 547 U.S. 813, 821, 126 S.Ct. 2266, 165 L.Ed.2d 224 (2006),
the Supreme Court made the following statement which, when
read in its entirety, makes this perfectly clear:
The Confrontation Clause of the Sixth Amendment pro‑
vides: “In all criminal prosecutions, the accused shall
enjoy the right . . . to be confronted with the witnesses
against him.” InCrawford v. Washington, 541 U.S. 36,
53–54, 124 S.Ct. 1354, 158 L.Ed.2d 177 (2004), we held
that this provision bars “admission of testimonial state‑
ments of a witness who did not appear at trial unless he
was unavailable to testify, and the defendant had had
a prior opportunity for cross-examination.” A critical
portion of this holding, and the portion central to the
resolution of the two cases now before us, is the phrase
“testimonial statements.” Only statements of this sort
cause the declarant to be a “witness” within the meaning
of the Confrontation Clause. See id. at 51, 124 S.Ct. 1354,
158 L.Ed.2d 177. It is the testimonial character of the
statement that separates it from other hearsay that, while
subject to traditional limitations upon hearsay evidence,
is not subject to the Confrontation Clause.
Having determined that the statement in question is tes‑
timonial and thereby advancing to Box 14, the Confrontation
Clause has been definitely determined to apply to the statement.
Accordingly, the time has come to see whether the statement
can be admitted under the Confrontation Clause.
Please
°
advance to Box 15
to begin this analysis.

?

Box 15. Statement is admissible only if: (1) declarant
is unavailable, and (2) defendant had opportunity to
cross-examine the defendant.
°
Go to Box 17.

This statement describes the new test for the admissibility
of testimonial, out-of-court hearsay statements under Crawford.
As noted in Crawford:
Where testimonial evidence is at issue, however, the
Sixth Amendment demands what the common law re‑
quired: unavailability and a prior opportunity for crossexamination.
Crawford v. Washington, 541 U.S. 36, 68, 124 S.Ct. 1354. 158
L.Ed.2d 177 (2004).

?

Box 16. Overrule Confrontation Clause objection.
Having arrived at Box 16, a determination has been made
that the statement in question is nontestimonial. Accordingly, the
Confrontation Clause does not apply. There is no need to apply
the two-part test for the admissibility of out-of-court statements
under Crawford. Nor, significantly, is there any need to apply
the old two-part Ohio v. Roberts analysis to the statement. The
only further admissibility analysis that must be undertaken is
to evaluate whether the statement is for some reason inadmis‑
sible under the hearsay rules. And this analysis need not be
undertaken unless there is a separate and independent objec‑
tion to the statement’s admissibility on the basis of hearsay. For
this reason, please
°
go to Box 5
where the analysis continues.
In the wake of Crawford, there was a good bit of debate as
to whether the Ohio v. Roberts test had survived for purposes
of analyzing the admissibility of nontestimonial, out-of-court
hearsay statements. Some observers and courts believed that
nontestimonial statements were barred from admission into
evidence by the Sixth Amendment if the statement could not
meet the Ohio v. Roberts test of: (1) unavailability of the declarant
to testify, and (2) adequate indicia of reliability. See e.g., Summers
v. Dretke, 431 F.3d 861, 877 (5th Cir. 2005).
But Summers v. Dretke predated the Supreme Court’s opin‑
ion in Davis v. Washington, which served to clarify that the
Roberts test had not survived. The United States Court of Ap‑
peals for the Second Circuit described the situation this way:
In the wake of Crawford this Court assumed, and sev‑

eral of our sister circuits held, that the Roberts reliability
analysis continued to govern the admissibility of non‑
testimonial statements. See Summers v. Dretke, 431 F.3d
861, 877 (5th Cir. 2005); United States v. Hinton, 423 F.3d
355, 358 n.1 (3d Cir. 2005); United States v. Brun, 416 F.3d
703, 707 (8th Cir. 2005); United States v. Franklin, 415
F.3d 537, 546 (6th Cir. 2005); Horton v. Allen, 370 F.3d
75, 84 (1st Cir. 2004); [United States v.] Saget, 377 F.3d
[223,] 227 [(2d Cir. 2004)]; see also Mungo v. Duncan,
393 F.3d 327, 336 n.7 (2d Cir. 2004) (suggesting that “un‑
der Roberts, nontestimonial hearsay deemed unreliable
is barred by the Confrontation Clause”). The Supreme
Court, however, in Davis made clear that the right to
confrontation only extends to testimonial statements,
or, put differently, the Confrontation Clause simply has
no application to nontestimonial statements. See Davis
v. Washington, [547 U.S. 813, 237–38,] 126 S.Ct. 2266,
2274, 165 L.Ed.2d 224 (2006) (holding that the limitation
with respect to testimonial hearsay is “so clearly reflected
in the text” of the Confrontation Clause that it “must . . .
mark out not merely its ‘core,’ but its perimeter”).
...
Now, after Crawford and Davis, indicia of reliability play
no role in the Confrontation Clause analysis. Rather, the
inquiry under the Confrontation Clause is whether the
statement at issue is testimonial. If so, the Confrontation
Clause requirements of unavailability and prior crossexamination apply. If not, the Confrontation Clause poses
no bar to the statement’s admission.
United States v. Feliz, 467 F.3d 227, 231–32 (2d Cir. 2006).
Although not reproduced in the United States v. Feliz opin‑
ion, the following statement in Davis v. Washington is illumi‑
nating:
A critical portion of [the Crawford] holding, and the
portion central to the resolution of the two cases now
before us, is the phrase “testimonial statements.” Only
statements of this sort cause the declarant to be a “wit‑
ness” within the meaning of the Confrontation Clause. It
is the testimonial character of the statement that separates
it from other hearsay that, while subject to traditional
limitations upon hearsay evidence, is not subject to the
Confrontation Clause.
Davis v. Washington, 547 U.S. 813, 821, 126 S.Ct. 2266, 165
L.Ed.2d 224 (2006).
A 2007 Supreme Court opinion—Whorton v. Bockting, 549

U.S. 406, 419, 127 S.Ct. 1173, 167 L.Ed.2d 1 (2007)—states even
more clearly that Ohio v. Roberts has been completely aban‑
doned. In the course of analyzing whether Crawford is a wa‑
tershed rule requiring retroactive application (it’s not), Justice
Alito, writing for a unanimous Court, stated:
Under Roberts, an out-of-court nontestimonial statement
not subject to prior cross-examination could not be
admitted without a judicial determination regarding
reliability. Under Crawford, on the other hand, the Con
frontation Clause has no application to such statements
and therefore permits their admission even if they lack
indicia of reliability.

?

Box 17. Is declarant unavailable?
If yes, then
°
advance to Box 18
to see if the statement meets the second requirement
necessary for admission into evidence.
If no, then
°
advance to Box 19.
“A witness is not ‘unavailable’ for purposes of . . . the excep‑
tion to the confrontation requirement unless the prosecutorial
authorities have made a good faith effort to obtain his presence
at trial.” Ohio v. Roberts, 448 U.S. 56, 74, 100 S.Ct. 2531, 65
L.Ed.2d 597 (1980) (quoting from Barber v. Page, 390 U.S. 719,
724–25, 88 S.Ct. 1318, 20 L.Ed.2d 255 (1968). In Roberts, the
Supreme Court found a witness to be unavailable where the
declarant (who had made a statement at a preliminary hearing)
had left home more than a year before trial, had most recently
called home seven or eight months prior to the trial and did
not disclose her whereabouts other than to say she was traveling
outside of Ohio, and her parents had no way to reach her even
in an emergency. Prosecutors had attempted to subpoena the
declarant by issuing subpoenas on five separate occasions and
directing them to the declarant at her parents’ home.
In Barber v. Page, 390 U.S. at 720–25, the Supreme Court
held that a witness was not unavailable for a state court trial in
Oklahoma because he was at the time incarcerated in a federal
prison 225 miles away in Texas. The prosecution had not made
a good-faith effort (in fact the prosecution had made no effort
at all) to obtain the presence or the witness.
There are other reasons that a declarant may be unavailable
to testify that have nothing to do with the quality of the efforts
made by prosecutors. For example, a declarant may claim a Fifth

Amendment right against self-incrimination and choose not to
testify—e.g., Hernandez v. State, 273 S.W.2d 685, 687 (Tex. Crim.
App. 2008); Camacho v. State, 241 S.W.3d 1, 2 (Tex. Crim. App.
2007); Russeau v. State, 171 S.W.3d 871, 877 (Tex. Crim. App.
2005). A serious illness may render a witness legally unavail‑
able. See Galvan v. State, 461 S.W.2d 396, 397 (Tex. Crim. App.
1970)(testimony of witness at prior trial was admissible where
witness was hospitalized with a mild stroke on the first day of
trial and would have been unable to testify for at least a month
or six weeks). And obviously, a witness is unavailable if he or
she is dead. See generally Mattox v. United States, 156 U.S. 237,
15 S.Ct. 337, 39 L.Ed. 409 (1895).
No attempt is made here to detail the various circumstances
in which a declarant may be found to be unavailable. But judges
must be prepared to entertain arguments concerning the un‑
availability of a declarant if the question of the admissibility of
a statement reaches this stage of analysis.

gives the criminal a windfall.” The Court’s proposed remedy for
this situation was set out by Justice Scalia as follows:

Box 18. Did defendant have opportunity to
cross-examine declarant?

The Supreme Court took no position on the standards nec‑
essary to demonstrate such a forfeiture. Davis v. Washington,
547 U.S. at 833. However, the Court did point out that federal
courts generally require the Government to prove forfeiture by
a preponderance of the evidence standard. Id.
Significantly, the Court concluded the case by stating that

?

If yes, then
°
proceed to Box 20.
If no, then
°
go to Box 19.
This should be a fairly straightforward factual inquiry. Re‑
member, the inquiry is not whether there actually was prior
cross-examination, but whether there was a prior opportunity
for cross-examination.

?

Box 19. Did defendant forfeit his rights under
the Confrontation Clause?
If yes, then

°
go to Box 20.
If no, then
°
go to Box 21.
In Davis v. Washington, 547 U.S. 813, 832–34, 126 S.Ct.
2266, 165 L.Ed.2d 224 (2006), the Supreme Court recognized
that in domestic violence cases the defendant often exercises
intimidation or coercion against the victim and witnesses in
an attempt to ensure that the victim does not testify at trial. As
the Court noted, “[w]hen this occurs, the Confrontation Clause

[W]hen defendants seek to undermine the judicial pro‑
cess by procuring or coercing silence from witnesses and
victims, the Sixth Amendment does not require courts
to acquiesce. While defendants have no duty to assist
the State in proving their guilt, they do have the duty to
refrain from acting in ways that destroy the integrity of
the criminal-trial system. We reiterate what we said in
Crawford; that “the rule of forfeiture by wrongdoing . . .
extinguishes confrontation claims on essentially equitable
grounds. 541 U.S. at 62, 124 S.Ct. at 1354, 158 L.Ed.2d 177
(citing Reynolds, 98 U.S., at 158–59, 25 L.Ed. 244). That is,
one who obtains the absence of a witness by wrongdoing
forfeits the constitutional right to protection. . . . Crawford, in overruling Roberts, did not destroy the ability
of courts to protect the integrity of their proceedings.

absent a finding of forfeiture by wrongdoing, the Sixth
Amendment operates to exclude [the declarant’s] affi‑
davit. The Indiana courts [this direction dealt with the
Hammon v. Indiana portion of the case] may (if they
are asked) determine on remand whether such a claims
of forfeiture is properly raised and, if so, whether it is
meritorious.
Id. at 834.
The significance of these statements is that if you, as a trial
judge, are presented with an argument by the State that the
defendant has forfeited his or her rights under the Confronta‑
tion Clause by wrongdoing, then you will need to make an
appropriate ruling.
This article will not go into the doctrine of forfeiture by
wrongdoing in depth. Much more about the doctrine can be
gleaned from reading a 2008 Supreme Court case that delves into
the issue in great depth—Giles v. California, __ U.S. __, 128 S.Ct.
2678, 171 L.Ed.2d 488 (2008). Additionally, a recent edition of
the Hamline Law Review contains an in-depth student article on
the doctrine. See Amanda L. Stubson, Comment, Giving Victims
a Voice: The Doctrine of Forfeiture by Wrongdoing as a Remedy to
the Silencing Effect of Crawford, 32 Hamline L. Rev. 265 (2009).

?

Box 20. Overrule Confrontation Clause objection.
If this box is reached, then either: (1) the prosecution has
necessarily met its burden to show that the witness was un
available and the defendant had had a prior opportunity to
cross-examine the witness, or (2) the defendant has forfeited
his or her rights under the Confrontation Clause. Either way,
the Confrontation Clause does not bar admission of the outof-court statement.
The analysis, however, is not yet complete. There may still
be a need to determine the admissibility of the statement under
hearsay rules.
°
Go to Box 5.
Box 21. Sustain Confrontation Clause objection.
If this box is reached, then the Confrontation Clause has
been implicated by the out-of-court hearsay statement in ques‑

tion and the statement has not met the two-part Crawford test
for admission. Accordingly, the Confrontation Clause objection
should be sustained and the statement should not be admitted
into evidence.
The Confrontation Clause analysis is now complete. The
analysis, however, is not yet complete. There may still be a need
to determine the admissibility of the statement under hearsay
rules. This would be done in the name of completeness in an
attempt to rule on all objections.
°
Go to Box 5.
Note, however, that some judges may choose to end the
analysis at this point. This is because pursuant to the Confron‑
tation Clause analysis, a decision has already been made that
the statement is inadmissible. No matter what the result of a
hearsay analysis, the statement will not be admitted. Thus, an
analysis of the admissibility of the out-of-court statement may
to some judges seem to be pointless.
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Fifth Circuit
Jennings v. Owens, 602 F.3d 652 (5th Cir. 2010)
District court erred in striking, pursuant to Texas parolee’s 42 U.S.C. §1983 suit, sex-offender
conditions of the parolee’s parole; unlike cases like Coleman v. Drekte, 395 F.3d 216 (5th Cir. 2004),
where the defendant had not been convicted of a sex offense, here defendant was convicted of a sex
offense; because he had a full and fair opportunity to contest his sex-offender status (by contesting the
sex offense charge), parolee did not show that he had a liberty interest that was infringed in violation
of his right to procedural due process when the parole board imposed sex-offender special conditions
on his parole.
United States v. Hughes, 602 F.3d 669 (5th Cir. 2010)
Defendant’s prior federal conviction for escape, in violation of 18 U.S.C. §751(a), was one for a
“violent felony” within the meaning of 18 U.S.C. §924(e)(2)(B) of the Armed Career Criminal Act
(“ACCA”); therefore, district court did not err in enhancing defendant’s sentence under the ACCA.
(The Fifth Circuit noted that the Seventh Circuit had come to a different conclusion in United States
v. Hart, 578 F.3d 674, 681 (7th Cir. 2009).)
United States v. Longstreet, 603 F.3d 273 (5th Cir. 2010)
(1) Absent an allegation that the defendant was denied counsel in the prior proceeding, a dis‑
trict court sentencing a defendant may not entertain a collateral attack on a prior conviction used to
enhance the sentence unless such an attack is otherwise recognized by law. Accordingly, defendant
was not entitled to challenge the use of her prior conviction for Guideline criminal history purposes
on the ground that there had never been a proper adjudication of guilt.
(2) In firearms trafficking/false statement case, district court did not err in applying a 4-level
enhancement under USSG §2K2.1(b)(6) for transfer of firearms in connection with another felony
offense; however, district court did err in applying a 10-level enhancement under USSG §2K2.1(b)(1)
(E) because it apparently counted firearms from a time before defendant was shown to have joined the
conspiracy; a defendant’s relevant conduct does not include the conduct of members of a conspiracy
prior to the defendant’s joining the conspiracy, even if the defendant knows of that conduct; accord‑
ingly, the Fifth Circuit vacated the sentence and remanded for resentencing.
United States v. Bishop, 603 F.3d 279 (5th Cir. 2010)
Supervised release condition requiring defendant to “participate in a mental health program as
deemed necessary and approved by the probation officer” was not plainly an unconstitutional delega‑
tion of judicial authority to the probation officer; despite the fact that several other circuits have so
held, the absence of any Fifth Circuit authority squarely on point meant that any error was not “plain,”

and hence defendant was not entitled to relief on plain-error
review.
Stroman v. Thaler, 603 F.3d 299 (5th Cir. 2010)
District court did not abuse its discretion in refusing to
apply equitable tolling to save defendant’s otherwise untimely
federal habeas petition; defendant’s dilatoriness in inquiring
about whether there had been a ruling on his state habeas peti‑
tion showed that he had not exercised the due diligence neces‑
sary for the application of equitable tolling.
United States v. Davis, 603 F.3d 303 (5th Cir. 2010)
(1) Where defendant was charged with aiding and abetting
the preparation of false tax returns, in violation of 26 U.S.C.
§7206(2) and 18 U.S.C. §2, the fact that the person signing the
returns in question had added the phrase “without prejudice”
near his signature on the jurats of the returns did not render the
returns invalid; rather, where, as here, there is some ambiguity
as to the language’s effect on the jurat, the IRS should be entitled
to construe alterations of the jurat against the taxpayer, at least
where there is any doubt; moreover, the IRS did not reject the
returns based on the added language; accordingly, the Fifth
Circuit held that the returns in questions were valid, though
fraudulent, tax returns.
(2) Fifth Circuit rejected defendant’s argument, made for
the first time on appeal, that the district court had failed to
accommodate his special need for hearing assistance at trial,
in violation of the Americans with Disabilities Act (“ADA”),
42 U.S.C. §12131, et seq.; the defendant made no request for
any accommodations during trial, and did not explain how the
district court’s failure to give him accommodations that were
never requested affected his substantial rights.
United States v. Garcia, 604 F.3d 186 (5th Cir. 2010)
(1) Although the scope of a consensual search may be lim‑
ited by the expressed object of the search, where the officer
does not express the object of his search, the searched party,
who knows the contents of the vehicle, has the responsibil‑
ity explicitly to limit the scope of the search; otherwise, an af‑
firmative response to a general request is evidence of general
consent to search; here, defendant did not qualify his consent
to the officers, who therefore had general consent to search the
truck; moreover, even though a consensual search must still
be reasonable under the totality of the circumstances, here the
search of the stereo speakers of defendant’s truck (leading to
the discovery of cocaine) was reasonable in light of prior cases
and in light of the fact that removing the speaker cover did not
involve any structural destruction or demolition.
(2) In drug case, where district court orally pronounced
a 120-month sentence, but also stated that it wanted to im‑
pose a sentence at the bottom of the Guideline range (121 to
151 months), and the written judgment showed a 121-month
sentence, the Fifth Circuit, in light of the ambiguity these facts

created about the district court’s intent, vacated the sentence
and remanded for resentencing; additionally, the Fifth Circuit
directed the district court on remand to correct the written
judgment to reflect that defendant was convicted after a bench
trial, rather than after a guilty plea.
Pierce v. Thaler, 604 F.3d 197 (5th Cir. 2010)
Fifth Circuit affirmed district court’s grant of federal habeas
relief as to Texas defendant’s death sentence; the Texas special
issues submitted to the sentencing jury did not permit the jury
to give meaningful consideration and effect to all of defendant’s
mitigating evidence; the Fifth Circuit also held that the district
court did not err in denying federal habeas relief and an evi‑
dentiary hearing on defendant’s claim that he was ineligible for
the death penalty under Atkins v. Virginia, 536 U.S. 304 (2002)
(holding that the Eighth Amendment forbids the execution
of mentally retarded persons). (Judge Dennis filed an opinion
concurring in part and dissenting in part, in which he disagreed
with the majority’s resolution of the Atkins issue and would hold
that because the procedure the Texas courts used to determine
whether defendant was mentally retarded did not comply with
the requirements of constitutional due process, defendant was
entitled to reconsideration of his Atkins claim after an adversarial
evidentiary hearing that comported with due process.)
United States v. Shelby, 604 F.3d 881 (5th Cir. 2010)
Fifth Circuit held that it did not have jurisdiction over defen‑
dant’s interlocutory appeal because defendant’s double-jeopardy
claim was frivolous and not colorable; nothing in the Supreme
Court’s intervening decision in Yeager v. United States, ____ U.S.
____, 129 S. Ct. 593 (2008), cast doubt upon an earlier panel’s
rejection of defendant’s double-jeopardy claim.
In re Webster, 605 F.3d 256 (5th Cir. 2010)
Fifth Circuit denied federal death-sentenced defendant’s
motion for authorization to file a second or successive motion for
postconviction relief under 28 U.S.C. §2255; where a defendant
wishes to file a second or successive §2255 motion on the basis
of newly discovered evidence, that evidence must establish, by
a clear and convincing standard of proof, that “no reasonable
fact-finder would have found the movant guilty of the offense,”
28 U.S.C. §2255(h)(1) (emphasis added); however, the newly
discovered evidence that formed the basis of defendant’s suc‑
cessive §2255 motion did not go to his guilt of the offense, but
rather to his eligibility for the death penalty (it was evidence
suggesting that he was mentally retarded and thus constitution‑
ally ineligible for the death penalty under Atkins v. Virginia,
536 U.S. 304 (2002)); as such, defendant’s proposed successive
§2255 motion was clearly not allowed under the AEDPA. (Judge
Wiener filed an opinion in which he concurred in the result but
lamented that the statute barred the court from considering
whether, in fact, defendant had been subjected to an unconsti‑
tutional punishment.)

United States v. Garcia, 606 F.3d 209 (5th Cir. 2010)
Even though defendant’s Guidelines were lowered to 210 to
262 months’ imprisonment pursuant to the retroactive amend‑
ments to the crack cocaine Guidelines, defendant still remained
subject to the 240-month minimum sentence stipulated to in
his plea agreement; therefore, by reducing defendant’s sentence
from 262 months’ imprisonment to 240 months’ imprisonment,
the district court gave defendant the maximum benefit possible
in light of the plea agreement.
United States v. Setser, 607 F.3d 128 (5th Cir. 2010)
District court had the authority to impose its sentence to
run consecutively to a not-yet-imposed state sentence; the Fifth
Circuit noted that the circuits are divided on this question, but
that the panel had no power to change Fifth Circuit law and that
the Fifth Circuit had recently declined to reconsider that issue
en banc; furthermore, there was no illegality or error in district
court’s sentence, which was ordered to run consecutively to one
not-yet-imposed state sentence, but concurrently with another,
even though the state sentences were later ordered to run con‑
currently with one another; a subsequently issued state court
sentence does not render an otherwise-legal federal sentence
illegal; any irreconcilability is a consequence of the practical
problems inherent in carrying out overlapping federal and state
sentences in a system of dual sovereignty and contemporaneous
jurisdiction; finally, defendant was now in the custody of the
Federal Bureau of Prisons, and the issue of credit for time spent
in state custody was for the BOP and not the courts to decide
in the first instance.
United States v. Miller, 607 F.3d 144 (5th Cir. 2010)
(1) In sentencing defendant for conspiracy to commit
health care fraud and for money laundering, district court did
not clearly err in imposing a 2-level enhancement for abuse of
trust pursuant to USSG §3B1.3, where defendant owned a du‑
rable medical equipment (“DME”) business; the record showed
that (1) Medicare and Medicaid place substantial trust in DME
providers, (2) defendant assumed the position of the certifying
physician, making the key decision whether a particular patient
had a particular need for a wheelchair or scooter, (3) defendant,
as owner, exercised substantial managerial discretion over the
company, and (4) her position facilitated the offense and made
it easier to commit a difficult-to-detect wrong.
(2) District court reversibly erred in applying a 2-level en‑
hancement for obstruction of justice pursuant to USSG §3C1.1,
based upon defendant’s omission of two pieces of information
from her personal financial statement submitted in connection
with her presentence investigation; although the omitted infor‑
mation was “material,” there was a serious question whether the
omissions were “willful,” as opposed to simply due to mistake or
confusion; moreover, the district court found only that there was
“some incorrect information provided,” but that some informa‑
tion was “incorrect” does not mean that defendant knew the

correct information and intentionally withheld it in an attempt
to frustrate the investigation; moreover, the district court made
an affirmative finding of “some confusion” on defendant’s part;
lacking certainty on the present record that the district court
actually found defendant to have willfully omitted information,
the Fifth Circuit vacated the enhancement and remanded for
resentencing, allowing the district court, in its discretion, to
further develop the record on remand.
(Judge Garwood specially concurred. He joined completely
in the portion of the opinion dealing with the obstruction-ofjustice, but joined only in part the portion of the opinion dealing
with the abuse-of-trust enhancement.)
Meza v. Livingston, 607 F.3d 392 (5th Cir. 2010)
Where Texas parolee had never been convicted of a sex
offense, he was entitled to procedural due process before sexoffender conditions could be attached to his mandatory supervi‑
sion; the Fifth Circuit agreed that the current procedures do not
pass constitutional muster; in parolee’s situation, he is due (1)
written notice that sex offender conditions may be imposed as
a condition of his mandatory supervision, (2) disclosure of the
evidence being presented against him to enable him to marshal
the facts and present a defense, (3) a hearing at which he is per‑
mitted to be heard in person, present documentary evidence,
and call witnesses, (4) the right to confront and cross-examine
witnesses, unless good cause is shown why this right should not
be granted, (5) an impartial decision maker, and (6) a written
statement by the factfinder as to the evidence relied on and the
reasons it attached sex offender conditions to parolee’s man‑
datory supervision; the Fifth Circuit, however, disagreed with
the district court’s conclusion that parolee was also entitled to
counsel in such a proceeding. (Judge Wiener filed an opinion
concurring in part and dissenting in part, in which he would
further specify that a person in parolee’s situation was entitled
to qualified and independent assistance, albeit not necessarily
from an attorney.)

Court Of Criminal Appeals
Appellant’s PDRs
Amador v. State, __S.W.3d__ (Tex.Crim.App. No. 107209, 10/13/10); Reversed & remanded
Appellant pled guilty to indecent exposure and was sen‑
tenced to 120 days confinement. Subsequently, the State indicted
him for two counts of the third-degree felony of indecency with
a child by exposure. The trial court rejected his pretrial writ that
asserted double jeopardy, and COA affirmed.
HELD: Double jeopardy prohibits the State from obtaining a conviction for an offense if the defendant has previously
been convicted of a lesser-included offense of that offense. The
Double Jeopardy Clause of the Fifth Amendment, applicable
to all states through the Fourteenth Amendment, protects an

accused against (1) a second prosecution for the same offense
after acquittal, (2) a second prosecution for the same offense after
conviction, and (3) multiple punishments for the same offense.
The present case involves a second prosecution for the same
offense after conviction. In this context, “the Fifth Amendment
forbids successive prosecution and cumulative punishment for
a greater and lesser included offense.” Appellant was indicted
for a crime that was the same conduct as the indecent exposure
that he had already been convicted of. CCA also reaffirms its
holding in Briceno v. State, 80 S.W.2d 842, 844 (Tex. Crim. App.
1979), that indecent exposure is a lesser-included offense of
indecency with a child by exposure.

State’s PDRs
State v. Dobbs, __S.W.3d__ (Tex. Crim. App. No. 087309, 10/20/10); Reversed & remanded
While executing a lawful search of appellee’s residence
pursuant to a warrant, police came upon items in plain view
that they lacked probable cause to believe were connected to
any crime. While still lawfully on the premises, however, they
conducted further investigation and determined that the items
were stolen property, seizing them accordingly. COA held, on
the strength of White v. State, 729 S.W.2d 737 (Tex. Crim. App.
1987), that the seizure violated the Fourth Amendment to the
U.S. Constitution because it had not been “immediately ap‑
parent” to the officers that the items were stolen. CCA granted
State’s PDR to re-examine White.
HELD: So long as probable cause to believe that items found
in plain view constitute contraband arises while police are still
lawfully on the premises, and any further investigation into the
nature of those items does not entail an additional and unjustified
search of, or unduly prolonged police presence on, the premises,
the seizure of those items is permissible under the Fourth Amendment. CCA disavows White to the extent that it is inconsistent
with this holding.
Benavidez v. State, __S.W.3d__ (Tex. Crim. App. No.
1551-09, 10/20/10); Vacated & remanded
Appellant was indicted for felony aggravated sexual assault.
The State submitted a jury charge that authorized the jury, should
it acquit appellant of aggravated sexual assault, to convict him
of the lesser offense of aggravated assault. Although appellant
vigorously opposed the inclusion of this charge, the trial court
submitted it, and the jury convicted him of aggravated assault,
thereby implicitly acquitting him of aggravated sexual assault.
Appellant appealed his aggravated assault conviction, arguing
that the trial court erred to authorize a conviction for that offense
because it was not a lesser-included offense of aggravated sexual
assault as the latter offense had been alleged in the indictment.
COA agreed that as alleged in the indictment, aggravated assault
was not a lesser-included offense of aggravated sexual assault,
citing Trejo v. State, 280 S.W.3d 258 (Tex. Crim. App. 2009).
HELD: Reversed and remanded so that COA may address

Appellant’s point of error asserting that the evidence was not legally
sufficient to support the jury’s verdict finding him guilty of the
lesser-but-not-included offense of aggravated assault. COA did
not address this point of error, presumably because it ordered
the entry of a judgment of acquittal. Had COA actually reached
appellant’s point of error raising legally insufficient evidence, it
might have been justified in ordering the entry of a judgment of
acquittal for aggravated assault after all. Therefore, on remand,
COA may address the legal sufficiency ground, hold the evidence
to be legally sufficient, and proceed to determine whether the
trial error that occurred in the jury charge authorizing convic‑
tion for the lesser-but-not-included offense of aggravated assault
caused the appellant “some” harm, as required by Trejo.

Death Penalty Opinion: Direct Appeal
Coble v. State, __S.W.3d__ (Tex. Crim. App. No. 76,019,
10/13/10); Affirmed
Appellant was originally convicted in 1990 of capital murder
for the shooting deaths of his wife’s mother, father, and brother.
Based on the jury’s answers to the special punishment issues of
future dangerousness, the trial judge sentenced him to death.
CCA upheld this conviction and sentence on direct appeal. In
2007, the Fifth Circuit Court of Appeals granted habeas relief
and remanded the case for a new trial on punishment. On retrial
in 2008, a second jury sentenced appellant to death. Appellant
raises 25 points of error primarily concerning the admissibility
of evidence to support a finding of appellant’s future dangerous‑
ness and the judge’s refusal to instruct the jury on mitigation
issues raised by appellant. CCA finds no reversible error and
affirms the judgment and sentence.

Texas Supreme Court—Juvenile Case
In Re B. T., __S.W.3d__ (Tex. No. 10-0383, 10/1/10);
Mandamus conditionally granted
B.T. was accused of stabbing a teacher to death in class. The
State filed a petition alleging delinquent conduct and a petition
seeking discretionary transfer to adult court. Counsel filed a
Motion for Fitness to Proceed examination (juvenile compe‑
tency), which was denied by the trial court using a probable
cause standard. The Texas Family Code requires that a complete
diagnostic study be obtained and reviewed prior to any hearing
on the petition for discretionary transfer. An expert was ordered
and came to the conclusion, after interviewing the juvenile, that
he was not fit to proceed at that time. The State then agreed, and
he was transferred to Vernon State Hospital. Following a brief
period there, the state hospital opined that he had become fit
to proceed. Despite urging from counsel and the State, the trial
court stated that the materials he had were enough to substitute
for the complete diagnostic study. Basically, the incomplete di‑
agnostic study from 2009, the Vernon State Hospital report on

fitness to proceed from 2010, and a 2007 fitness to proceed report
from an earlier unrelated juvenile matter. Following the denial
of a motion to reconsider, the COA issued a stay to consider a
Petition Seeking a Writ of Mandamus, which was denied. COA’s
reasoning in that opinion was the record was incomplete for
the issue of mandamus because the 2010 and 2007 fitness to
proceed reports were not included. Appellant filed a petition
with the Texas Supreme Court, which requested full expedited
briefing.
HELD: The trial court abused its discretion in not ordering
the complete diagnostic study. The Court clearly established that
there is a difference between a fitness to proceed evaluation and
a complete diagnostic study, and that mandamus was proper
because B.T. would have no meaningful right to appeal. [Note:
This case has most likely been the single factor responsible for
TYC discontinuing the practice of Section 1550 releases from
TYC (basically, the juvenile being too mentally ill for TYC treat‑
ment).]

Court of Appeals
Summaries are by Chris Cheatham of Cheatham Law
Firm, Dallas, Texas.
State v. Krizan-Wilson, 2010 WL 2483784 (Tex. App.—
Houston [14th Dist] 6/22/10) (No. 14-09-00475-CR)
D, who was indicted for murder 23 years after the alleged
offense, failed to show that the delay violated due process, even
though the State conceded that D’s defense would be substan‑
tially prejudiced by the delay. “[W]e agree with the State that
there is no evidence in this case that the delay was intended
to gain a tactical advantage over [D] or for another improper
purpose. Instead, the only evidence regarding the prosecutorial
gap indicated that the original prosecutor and police investiga‑
tors did not believe the case to be winnable. . . . Even though the
delay was apparently not for investigative purposes, [D] failed
to meet her burden of showing an intentional delay for tactical
advantage or other bad faith purpose. . . . There is no require‑
ment in Texas that a continuous investigation take place.”
Scharf v. State, 2010 WL 2541830 (Tex. App.—Houston
[14th Dist] 6/24/10) (No. 14-09-00281-CR)
Sufficient evidence supported PC to arrest D for public
intoxication and, therefore, the trial court did not err in deny‑
ing D’s motion to suppress in prosecution for DWI. D argued
that his arrest was without probable cause because there was
insufficient evidence to show he was operating the motor ve‑
hicle. However, because there was probable cause to arrest D for
public intoxication, the court did not decide whether there was
probable cause to arrest him for driving while intoxicated. The
court quotes a Houston [1st Dist] case as follows: “Whenever
an intoxicated person is in an officer’s presence and there is

probable cause to arrest him for public intoxication, the officer
may do so without a warrant, even though a warrantless arrest
of that person for the offense of driving while intoxicated would
be unlawful.”
Proctor v. State, 2010 WL 2545605 (Tex. App.—Houston
[1st Dist] 6/24/10) (No. 01-08-01041-CR)
Pretrial identification procedure was not impermissibly
suggestive, even though murder victim’s widow was present
and victim’s brother acted as translator while witnesses viewed
the photo array. “[E]ven if [D] had established that [officer’s]
using the complainant’s brother as a translator and allowing the
complainant’s widow to be present at the showing of the photo
array created an impermissibly suggestive procedure, he would
still not have shown that the procedure gave rise to a substantial
likelihood of irreparable misidentification.”
State v. Lozano, 2010 WL 2572807 (Tex. App.—Amarillo
6/28/10) (No. 07-09-00334-CR)
Erroneous date of birth contained in the warrant is nothing
more than a typographical mistake and, as such, does not vitiate
the validity of the warrant. “[W]hen we return to one of the basic
principles behind the requirement of a warrant, minimizing
the danger of searching the person of an innocent bystander,
we find that the affidavit correctly describes the person to be
searched.”
Davis v. State, 2010 WL 2572781 (Tex.App.—Houston
[14 Dist] 6/29/10) (No. 14-09-00192-CR)
State’s introduction into evidence of D’s poor grades in
school during punishment phase deemed “questionable,” but
not reversible error. “Although it is questionable that [D’s] poor
grades were relevant to determining an appropriate punishment
for [D], any asserted error in admitting evidence of [D’s] grades
was not harmful.”
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Defendant’s Ex Parte Motion for Appointment of
Mental Retardation Expert for Mitigation Issues
Mark D. Griffith
CAUSE NO. _______________
THE STATE OF TEXAS

§

IN THE _______ JUDICIAL

V.

§

DISTRICT COURT

______________________

§

__________ COUNTY, TEXAS

TO THE HONORABLE JUDGE OF SAID COURT:
NOW COMES, ___________________, the Defendant, by and through his attorney, Mark D. Griffith, and
files this Motion and in support of such would show the Court the following:
I.
Counsel for Defendant has obtained over 800 pages of records from Mexia State School regarding the
Defendant. These records affirmatively find that the Defendant is a mentally retarded person. The records
contain voluminous notes and intelligent quotient findings performed on the Defendant over a protracted
period of time.
Counsel for Defendant needs the assistance of a person with expertise in mental retardation to assist in
understanding the records that have been obtained in that counsel for Defendant is not qualified to interpret
the documents.
In the event that defendant is found guilty of this offense his mental retardation is an issue that counsel
must be able to effectively present to the jury deciding punishment. Without the assistance of the expert
Defendant is requesting counsel will not be able to effectively present this evidence.
Defendant is requesting the assistance of ________________, Mental Retardation Forensic Specialist. The
employment rate for this assistance is $175.00 an hour and would, as best estimate at this time, 15 hours for
reviewing the documents and consulting with counsel for Defendant. That is exclusive of any testimony that
might be necessary at the same rate of $175.00 an hour.
WHEREFORE, PREMISES CONSIDERED, Defendant prays that this Court grant this Motion and appoint
____________________ to assist the Defendant to effectively present mitigation evidence should Defendant

be found guilty. Without said appointment counsel for Defendant will be rendered ineffective and the Defendant’s 6th
Amendment rights under the Federal Constitution will be violated.
RESPECTFULLY SUBMITTED,

______________________________________
Mark D. Griffith
Attorney for Defendant
108 West Main Street
Waxahachie, Texas 75165
State Bar # 00785928
(972) 938-8343
(972) 938-8333 (fax)

CAUSE NO. _______________
THE STATE OF TEXAS

§

IN THE _______ JUDICIAL

V.

§

DISTRICT COURT

______________________

§

__________ COUNTY, TEXAS

ORDER APPOINTING MENTAL RETARDATION EXPERT
On this the ________ day of ____________________, 2005 came on to be considered DEFENDANT’S EX PARTE
MOTION FOR APPOINTMENT OF MENTAL RETARDATION EXPERT FOR MITIGATION ISSUES and after consideration
of the same it is the ORDER of this Court that ___________________ for purposes explained in Defendant’s Motion and
funds for such expert shall be made available in the amount not to exceed
$________________________________
without further approval from this Court.
Signed this the __________ day of ______________________, 20___.

_________________________________
JUDGE PRESIDING
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Doug Murphy, Teana Watson,
& Russell Wilson
March 3-4, 2011
Houston, Texas
Crowne Plaza Hotel
1700 Smith Street (713.739.8800)
$109 sgl/dbl

Featuring Terence MacCarthy, since 1966 the Executive
Director of the Federal Defender Program in the US District
Court for the Northern District of Illinois. Terence administers
a program providing counsel for some 1500 defendants each
year—hailed as one of the best defender offices in the nation.
Terence continues to write, lecture nationwide, and serve on
the permanent faculty of six law schools.

Join TCDLA Join TCDLA Join TCDLA

tcdla.com
When you join TCDLA, you become a part of a long history
of providing outstanding services and assistance to criminal
defense lawyers across the great state of Texas.
Join today and take advantage of numerous member benefits.
Endorse a colleague or friend—encourage others to become a
member of TCDLA.

Member Benefits
g iPhone/iPad app
	An entire library of criminal codes and statutes in the
palm of your hand.
g Voice for the Defense Magazine
	A subscription to the ONLY statewide magazine
written specifically for defense lawyers, published 10
times a year.
g Membership Directory
A listing of all TCDLA members. Updated and reprinted
annually.
g TCDLA Discounts
	Receive significant discounts on CLE seminars and TCDLA
publications.
g Strike Force
	Strike Force assistance which comes to the aid of lawyers
in need.
g Listserve Access
	Access to TCDLA listserve, where you can exchange legal
information and resources with other TCDLA members.
g Website—Members Only Section
	Access to the “members only” section of the website,
which includes information on experts, summaries of
cases from the state and federal courts, and more.
g Experts
	Extensive list of experts for all types of criminal cases.
g Resources
	Expansive library of research papers from renowned
criminal defense lawyers.
g Legislature
Opportunities to be involved in the legislative effort.
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 Capital Litigation Update

Published 10 times a year with a “Motion of the Month”
enclosed.

 Capital Resource Listserve
	Access to a listserve consisting of Texas-only lawyers,
investigators, and mitigation specialists who practice in
the capital arena.
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A
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