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Stanley Schneider

The Shadow of Death

I

President’s
Message

find this month’s discussion of the death penalty in the Voice disheartening. To me, the legal
issues we are discussing are essentially the same as we debated during the ’70s. And, the
responses that we are receiving from judges are the same, and that is very disappointing.
As expected, my social views were forged in my childhood. Most importantly, my grand
mother’s family perished in a German death camp in 1942. My mother was an active member
of the NAACP in the 1950s. And, I remember stories about a great uncle who was a union
organizer in the 1920s.
Growing up in the 1960s, my generation was defined by the debates about civil rights,
social injustice, and the Vietnam War. I sat horrified in front of a television set and watched
as my heroes, John and Bobby Kennedy and Martin Luther King, died from assassins’ bullets.
I marveled at the courage of protestors who took unpopular stands in the name of freedom
and justice. There would not have been desegregation without three quiet voices from the
South—Elbert Tuttle, John Minor Wisdom, and John Brown. These men were judges on the
United States Court of Appeals for the Fifth Circuit who enforced the rule of law and forced
society to change. It was their view of the rule of law that made me want to be a lawyer.
When I went to law school, the professors discussed Witherspoon and Furman. In my
mind, I thought that Furman put an end to capital punishment. Alas, our deliberate legislature
recast the statute and lawyers had to learn to define how a person might act in the future. The
courts were not the leaders in defining individual justice but rather seem to be indifferent
to the arguments that shaped the death penalty debate. For 35 years, to me, the inhumanity
of the life-and-death decision remained unchanged.
While the law school discussion of capital punishment was strictly theoretical, my first visit
to death row reinforced my feelings about capital punishment. As a member of TDC’s Staff
Counsel for Inmates, I visited death row twice at the requests of other lawyers. The lawyers
wanted someone to immediately talk to their clients. Normally, I would meet with inmates
in the prison library, but for death row inmates I had to go to “the row.” On my first visit, I
met with Fred Durrough at Gerry Goldstein’s request. I was escorted to the row by Father
O’Brien and a TDC guard. When I got to Fred’s cell, I held out my hand. I remember Fred
looking at my hand and then reaching out, accepting my hand as I introduced myself. After
wards, the guard told me I had violated TDC’s rules that prohibited anyone from touching a
death row inmate. I was told that my job was in jeopardy because I treated a man with dignity
and respect by shaking his hand. I remember both my anger and humiliation. I could not
believe I was prohibited from showing a man the respect I felt he deserved. I knew there had
to be more to Fred Durrough than the facts of the offense that landed him on death row. I

remember feeling that the system had to understand he was a
human being and deserved to be treated with dignity.
Even though the Supreme Court’s decision in Jurek upheld
the Texas statute, I thought the Court’s decisions in Lockett and
Eddings would change how evidence was going to be presented,
as these decisions suggested that juries had to consider mitigation
and individual responsibility for the conduct of the accused that
caused death. I felt the Court was giving us directions that there
was more to the life-and-death decisions than the jury’s use of a
crystal ball. In 1978, Terry Collins and I represented John Henry
Quinones. We told the jury the story of John’s disadvantaged
childhood. We presented psychiatric evidence describing the
impact of his childhood on his violence. We requested a jury
charge that authorized the jury to consider evidence of his age,
psychiatric evidence, and disadvantaged childhood in answering
the special issues. The instruction was not given and John was
assessed a sentence of death. The Court of Criminal Appeals told
us that a mitigation instruction was not necessary or required
because of Jurek. For over a decade, our state and federal judges
told us that a mitigation instruction was not constitutionally
required.
But then the Supreme Court met John Paul Penry, a mentally
retarded man from Livingston Texas. His humanity forced the
Supreme Court to reexamine the Texas death penalty procedure.
Because of Penry’s mental status, the Court stated that the
jury needed direction to understand how it might consider his
mental retardation in light of its decision to predict the future.
In light of Penry, the reviewing courts did not embrace the hu
manity of our clients but rather created roadblocks for justice.
For example, at the trial of Jeffrey Dean Motley, his attorney
presented evidence that Motley had been violently abused by
his father. Psychiatric evidence was presented that when young
men are physically, violently abused, they can become violent
and deadly. Initially, the United States Court of Appeals for the
Fifth Circuit in a 2–1 vote decided that Motley deserved a new
punishment hearing because a mitigation instruction was not
given to the jury. Motley’s victory was short lived. The State did
not file a motion for rehearing nor did it file a petition for cer
tiorari. The Fifth Circuit, on its own, reversed itself and issued
an opinion affirming Motley’s conviction because no evidence
was presented that linked Motley’s childhood abuse and his vio
lent conduct. So despite the decision in Penry and despite the
uncontradicted evidence of Motley’s childhood abuse, Motley,
along with others similarly situated, was executed. The process
of death disregarded the mitigating features of his life.
After Penry II, it became evident that juries had to be in
structed that the accused’s moral culpability had to be examined.
Lawyers had to learn the story of their clients’ lives. Today, we
are working the concept of mitigation to include every aspect

of our client’s existence.
The fight for a mitigation instruction and changing the
law in Texas lasted 20 years. It was not the only issue we fought.
During the 1980s and ’90s, the death penalty debate also included
the question whether those people who committed crimes while
under the age of 18 could be executed. In 1988, the Supreme
Court said “yes,” with reservations. In the mid 1990s I met Joe
Cannon, a young man from Houston convicted and sentenced
to death in San Antonio for the rape and murder of a woman
when he was 17 years old. Joe had been in and out of mental
health facilities from the time he was 10. The Fifth Circuit told
me I presented a “creative argument” concerning the execution
of a 17-year-old, but it did not prevent Joe’s execution. Between
1974 and 2002, Texas executed 8 men who were 17 when they
committed their offenses. Why were the courts indifferent to
the age of the young men who committed murder before the
age of 18 and authorized their execution while the rest of the
civilized world prohibited the execution of children? Finally,
the Supreme Court recognized that our country had to come
in line with the demands of modern society.
For nearly 30 years, criminal defense lawyers argued with
judges about mitigation instructions and age of the accused. The
Courts have reluctantly capitulated. The Courts were reluctant to
consider our pleas for justice or mercy because individual judges
did not want to appear to be weak or defense oriented. Some
times, lawyers argued that our courts simply rubber-stamped
the conduct of prosecutors. One glaring example was the use of
an expert witness, Dr. Charles Grigson, who testified throughout
Texas that individuals were going to be a future danger. Dr.
Grigson was allowed to render an opinion about an individual
being a future danger without ever examining the accused. His
role in capital trials went unchallenged by the Courts and did
not end until the American Psychiatric Association published an
edict that prohibited a psychiatrist from rendering an opinion
that predicted an individual’s future conduct. While forensic
experts and lawyers challenged Grigson, juries were allowed
to listen to his expertise and his opinions were used to justify
sentences of death.
Remarkably, the Courts did not stop Dr. Grigson; it was his
peers who forced a different view of forensic psychiatry. Today,
20 years later, we are in the midst of the same debate about
expert testimony in capital proceedings. It is not about future
dangerousness but, rather, mental retardation.
In Akins, the Supreme Court told Texas that the mentally
retarded could not be executed. To date, the legislature has nei
ther defined mental retardation nor created a process to litigate
whether an individual is mentally retarded. The Court of Criminal
Appeals has embraced a definition of mental retardation that
suggests that in order for an individual to be mentally retarded,

the individual most show that the commission of the offense
did not require forethought or planning in its execution.
And, when competing experts testify at post-conviction hear
ings and the trial judge finds against the accused, rarely, if at all,
does the Court of Criminal Appeals review or change those fact
findings. From Harris County, there has been extensive litigation
concerning the opinions of Dr. George Denkowski regarding his
diagnosis of individuals not being mentally retarded. Most state
habeas courts have chosen to apply his subjective opinions over
those of defense experts. Almost without comment, the Court
of Criminal Appeals has approved their findings even though
they were challenged.
But in 2006, State District Court Judge Mark Ellis issued a
scathing critique of Denkowski’s methods, upheld by the Court
of Criminal Appeals. Since that decision, Denkowski’s peers,
led by Dr. Jerome Brown, filed a complaint with the Texas State
Board of Examiners of Psychologists, which issued a show cause
order to Dr. Denkowski to explain why his license should not
be revoked based on his improper application of test protocols
in his examination of individuals who were arguably mentally
retarded. Prior to the decision by the state licensing board, our
courts have rejected the challenges to Denkowski. But now that
the State Board of Examiners has scrutinized his works, the
courts are beginning to do the same. Pending litigation involving
his opinions has been placed on hold until a decision is made
by the administrative body.
What is disturbing is that the legal system has not been re
sponsive to Dr. Denkowski’s methodology. The challenges by his
peers have forced the courts to review cases in which he testified.
In October 2009, the U.S. Fifth Circuit Court of Appeals put the
Atkins appeal of Steven Butler on hold pending the outcome
of Denkowski’s hearing. In November a federal district court
put another appeal, that of Joel Escobedo, on hold for similar
reasons. And in December, the Fifth Circuit found that a lower
court had “erred” when it dismissed Anthony Pierce’s right to a
hearing based on Denkowski’s role in denying his Atkins claim.
Several similar requests to put appeals on hold are pending.
But there is more to the death penalty debate. It is a political
issue debated in every election. From city council elections to
mayor to judges—and even the president of the United States—
everybody injects their personal views on community safety and
lays claim to being tough on crime. Clearly the death penalty
is an election issue used by candidates to justify their election
to public office. Who can forget Willie Horton? The decision
to take a person’s life should never be an issue that affects an
election, but unfortunately it is.
In 2007, I began representing James Garrett Freeman, a
young man charged with capital murder involving the death
of a game warden. The prosecutor, apparently with the consent

and approval of law enforcement and the victim’s family, offered
my client a life sentence without parole but gave me a deadline,
December 1, 2007, by which he had to accept. The deadline for
acceptance of the offer was also the beginning of the filing period
for the 2008 election. As the deadline approached, I repeatedly
asked the prosecutor to extend the deadline because I felt certain
that Garrett would eventually accept the offer. Once a Democrat
candidate filed for the position of district attorney in this rural
Texas county, the offer was not extended. My plea for life without
parole fell on deaf ears, as Garrett’s life became a ping-pong ball
in the general election. Garrett was sentenced to death three
days after the prosecutor won re-election.
For 35 years, the fight of the criminal defense lawyer has not
really changed. The public still embraces the concept of death,
and our politicians scream for revenge. We have to establish and
prove why our clients deserve life rather than the State proving
that they have no moral worth. The concept of harmless error
is rampant. For 35 years the criminal defense lawyer has been
the conscience of the legal system, fighting for justice in the
face of judges who want to maintain the status quo or create
a means to speed up the process of death. Our obligation is to
remember that our clients are real, and that there are stories
or circumstances that brought them to the point where juries
may want to take their lives. It is the criminal defense lawyer
who must tell that story.
I hope that in time the death penalty will be an antiquated
theme that society will not need. I hope that judges will rule
because something is right and not politically expedient. I hope
that in time judges will look at the law and apply it without
thinking about the consequences of their decisions so that the
rule of law has meaning and justice is truly served.
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pecial thanks to Sarah Gunter and Nicky Boatwright course directors for the Prairie Dog
Lite seminar in Lubbock in December. Thanks to their help we had 69 attendees. Special
thanks to our brothers and sisters of the Lubbock Criminal Defense Lawyers Association for
all their help and support. We are planning on returning to the full-fledged (two-day) 30th
Prairie Dog seminar at the Texas Tech School of Law in October 2010. Plans are to have the
seminar in conjunction with a Texas Tech football game.
We have taped a one-hour legislative update featuring David Gonzales, one of our lob
byists. We have sent out the DVDs to all Texas public defenders offices and local criminal
defense bars. Please let us know if you did not receive a copy.
The week of February 21 CDLP will be putting on the following CLE in Austin:
February 24 	Texas Capitol Auditorium, Texas Indigent Defense Summit,
co-sponsored with the Office of Senator Rodney Ellis, The
Constitution Project, and NACDL.
February 25–26	Austin Courtyard Marriott Downtown, Capital Trial & Habeas
Seminar.
February 26	Austin Courtyard Marriott Downtown, TCDLA Board Meeting
Evening reception at Maggie Mae’s on 6th Street for all seminar
participants.
February 25–26	NACDL is having its seminar at the Hilton in Austin.

Executive
Director’s
Perspective

Please start making plans to join us this summer in San Antonio for the 23rd Annual
Rusty Duncan Advanced Criminal Law Course, June 3–5, 2010. The Hyatt Regency (on the
Riverwalk) will again be the host hotel. There are also room blocks at the historic Menger
Hotel and the La Quinta on Commerce St. This year’s course directors, Edward Mallet,
Susan Anderson, and Reagan Wynn, have put together an outstanding two-and-a-half days
of inspirational training by some of the best criminal defense lawyers in the country. Here
is a partial list of presenters: Andrea Lyon (Opening Statements), Mark Lanier (Jury Trials),
David Faigman (Forensics Identification, Past Practices, Proper Procedures, and Probable
Prospects), Judy Clarke (Confrontation Clause), Tom Mesereau (Michael Jackson’s lawyer),
and Thomas Jacobs (Search and Seizure—Arizona v. Gant). This year’s breakout tracks include
DWI Defense, Boot Camp, and Women’s Issues. Online registration has begun.
All TCDLA members are invited to attend the next TCDLA board meeting Friday,
February 26, at 1:30 pm to be held at the Marriott Courtyard in downtown Austin.
Good verdicts to all.

Greg Westfall

P

Editor’s
Comment

lease say the following names out loud: Curtis Moore, Frank Moore, Reginald Perkins,
Virgil Martinez, Ricardo Ortiz, David Martinez, Dale Scheanette, Johnny Johnson,
Willie Pondexter, Kenneth Morris, James Martinez, Luis Salazar, Michael Rosales, Derrick
Johnson, Michael Riley, Terry Hankins, Stephen Moody, Christopher Coleman, Reginald
Blanton, Khristian Oliver, Yosvanis Valle, Danielle Simpson, Robert Thompson, and Bobby
Woods.
Good.
Now try to remember at least two or three of those names, and may I suggest that Robert
Thompson be one of those that you store somewhere in a corner of your mind.
In reading and reciting those names, you have just called the roll of the 24 men killed by
the State of Texas in your name—as a citizen of this state—during the past year.
Right, they are all dead, the victims of an out-dated, capricious, malicious, and barbaric
form of punishment that we Texans have continued to allow at a pace unequaled by any
other state in the union and many countries throughout the world.
I specifically noted Robert Thompson, the 23rd person executed in Texas in 2009, because
the circumstances of his case ought to give the most ardent death-penalty supporter pause.
He was convicted under the “law of parties,” a statute that is on the books in only five states,
though Texas is the only one that applies that law in capital cases.
You lawyers understand that under the law of parties, a person may be held criminally
liable—that is, just as guilty as if he were the actual perpetrator—if “acting with intent to
promote or assist the commission of the offense, he solicits, encourages, directs, aids, or at
tempts to aid the other person to commit the offense.”
Thompson was involved in a Houston robbery 13 years ago in which a store clerk was
shot to death. Thompson’s cohort, Sammy Butler, actually killed Mansoor Bhai Rahim Mo
hammed, a crime for which a jury sentenced him to life in prison. A separate jury sentenced
Thompson to die by lethal injection.
In a rare decision, the Texas Board of Pardons and Paroles recommended on a 5–2 vote

that Thompson be granted clemency and his sentence commuted
to life. Gov. Rick Perry rejected that recommendation, and 45
minutes later Thompson died on a gurney in the Texas death
chamber.
I’m not asking you to have sympathy for Thompson, but in
a state that executes so many and a state that has had a record
number of DNA exonerations of the wrongly convicted, do you
suppose we occasionally get it wrong in capital punishment
cases? Even if it’s only one or two mistakes—and many of us
think there have been far more than that—it would be one or
two too many.
Forgive me for quoting a Russian writer, but a character
in an Anton Chekhov short story said it best: “The state should
not have the right to take away that which it cannot give back
if it should so desire.”
Do we dare bring up the name of Cameron Todd Willingham,
executed five years ago for the death of three young daughters
who died in a fire that investigators ruled arson? Recent re
examination of the forensics used in the trial suggests that the
fire was not arson. If it wasn’t arson, then it wasn’t murder; if it
wasn’t murder, Willingham was no murderer and Texas executed
an innocent man.
The Texas Forensic Science Commission was reviewing
the scientific evidence in the case and was scheduled to hear
from a national expert when, two days before the meeting, the
governor began dismissing his four appointees to the panel,
effectively postponing indefinitely the damaging testimony and
the overall investigation.

I

n addition to the obvious capriciousness of the way capital
punishment is carried out in this state and the likelihood
that we have executed innocent people, Texans ought to be em
barrassed by the sheer number of people who have been put to
death in this state.
Through December of last year, Texas had executed 447 peo
ple since resumption of capital punishment in the United States
in 1974. Between 1923 and 1964 (when there was a moratorium
after the Supreme Court ruled the death penalty was “cruel
and unusual punishment”), the state killed 361 inmates in the
electric chair.
I suppose there has been a slight sign of progress, mostly be
cause of rulings by the U.S. Supreme Court. We’ve now stopped
executing those who are mentally retarded or who were juveniles
at the time their crimes were committed. And, there is evidence
that jurors are giving fewer death sentences now that they finally
have the option to hand down punishment of life without parole,
a provision the Texas Legislature had repeatedly turned down
session after session.

A report by Amnesty International USA noted that Harris
County, which has had more than 100 inmates executed since
reinstatement of the death penalty, had no death sentences in
2008.
At the end of the year there were 331 inmates on Texas’
Death Row, more than 68 percent of them black or Hispanic,
with 30.5 percent being Anglo. There are 106 from Harris
County, 41 from Dallas County, 29 from Bexar County, and 21
from Tarrant County.
Of course, Texas will waste no time trying to reduce that
population, as two executions are scheduled for January.
We in this country love to talk about how advanced, civ
ilized, and humane we are. And, yet, we continue to maintain
within our justice system a killing machine that speaks to our
inhumanity—indeed our barbarism.
It is a system for which we all ought to be ashamed.

Bob Ray Sanders’ journalism career
has spanned three decades and three
media: newspaper, television, and
radio. He currently is vice president/
associate editor and Metro columnist
for the Fort Worth Star-Telegram,
the paper where he began his career as a
courthouse reporter and political writer.
He joined KERA-TV in 1972 as a reporter for the station’s
innovative “Newsroom” program, later serving as vice president
of the station and host and producer of the station’s awardwinning program, “News Addition.” A 1969 graduate of North
Texas State University, Bob is past president of the Press Club
of Fort Worth and a member of the Society of Professional
Journalists, the National Association of Black Journalists, and
the Dallas/Fort Worth Association of Black Communicators. He
currently serves on the board of the Mental Health Association
of Tarrant County, the advisory board of the AIDS Outreach
Center in Fort Worth, and the advisory board of Goodwill
Industries. Bob is “Professional in Residence” in the Journalism
Department of Texas Christian University, where he teaches
the course, “Race, Gender and Mass Media.” He has received
some of journalism’s most prestigious awards, among them five
awards from the Houston, New York, and Chicago film festivals,
five Dallas Press Club KATIE Awards, three Corporation
for Public Broadcasting Awards, a regional Emmy Award, a
National Association of Black Journalists award for Best TV
Sports Feature, a National Headliner Award for outstanding
investigative reporting, and the “Thomas Jefferson Liberty
Award” from the Dallas Civil Liberties Union.
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aldo isn’t ready to die. Although he has been convicted of capital murder and sentenced
to death, he knows that he has one last shot at survival—a petition for writ of habeas
corpus alleging ineffective assistance of counsel.
In 1984, the Supreme Court gave inmates a roadmap for seeking habeas relief on an
ineffective assistance of counsel claim:
X Show that your lawyer’s performance was deficient; and
X Show that this deficient performance prejudiced the defense of your case.
Strickland v. Washington, 466 U.S. 660, 104 S.Ct. 2052, 80 L.Ed.2d 657 (1984).

Federal
Corner

It is an understatement to say that inmates all across America got the message. Over
10,000 habeas pleadings alleging ineffective assistance of counsel and citing Strickland have
now been filed in the federal courts.
In 1996, Congress enacted the Anti-Terrorism and Effective Death Penalty Act, which
provided for special habeas corpus proceedings in capital cases (28 U.S.C. §§2221–2265).
The AEDPA was intended to severely restrict the ability of inmates in state custody subject
to a capital sentence to have access to the federal courts and to restrict the ability of United
States judges to grant habeas relief to these inmates. Almost everyone thought that passage
of the AEDPA would speed up the death machine and it has.
Inmates, though, are still filing habeas pleadings alleging ineffective assistance of counsel,
and some of these are bearing fruit—e.g., during the last quarter of 2009, the United States
District Courts of Appeal for the Fifth, Ninth, Eleventh, Fourth, Eighth, and Sixth Circuits

have considered 15 such cases and granted some relief in five of
them, four on ineffective assistance of counsel issues.
The following is a breakdown showing the case; the date of
the offense (note: all these cases involve the offense of murder and
a death sentence); the Petitioner’s complaint; and the result.

alleged that his lawyers committed a fraud on the court by
singing and filing the petition without his permission; that they
should have raised additional issues in the petition; and, that
they were not dedic ated to serving his best interests.
The Result: Relief denied.

From the Fifth Circuit

From the Ninth Circuit

Pierce v. Thaler, 2009 WL 4572839 (5th Cir. 2009) (not
selected for publication in the Federal Reporter)
Year Offense Occurred: 1986
The Allegations of Ineffective Assistance: Petitioner al
leged that his lawyer failed to investigate and present mitigating
evidence that he was mentally retarded; that he was abused as
a child; and that he suffered an impoverished upbringing.
The Result: “[Petitioner’s] request for a COA is granted as
to the Atkins and ineffective assistance of counsel claims.”

Cox v. Ayers, 588 F.3d 1038 (9th Cir. 2009)
Year Offense Occurred: 1984
The Allegations of Ineffective Assistance: Petitioner
alleged that his lawyer did not obtain all public records
regarding his family; that he did not interview additional family
members, counselors, friends, or teachers; and that he decided
not to present retained experts as witnesses.
The Result: Relief denied.

Crawford v. Epps, 2009 WL 4324990 (5th Cir. 2009) (not se
lected for publication in the Federal Reporter)
Year Offense Occurred: 1993
The Allegations of Ineffective Assistance: Petitioner al
leged that his lawyer failed to develop a meaningful attorney/
client relationship with him; that he failed to investigate critical
aspects of Crawford’s insanity defense; that he failed to seek a
competency evaluation prior to trial; that he conceded his guilt
during his opening statement; that he introduced prejudicial
evidence during presentation of the defense’s case; that he
presented an inadequate closing argument following the guilt
phase; and that he failed to investigate and present significant
mitigating evidence.
The Result: Relief denied on the ineffective assistance of
counsel issue; however the Court granted “Crawford a COA
on his claim that he was subjected to a psychiatric evaluation
of his competency without the benefit of counsel in violation
of the Sixth Amendment.”
Wesbrook v. Thaler, 585 F.3d 245 (5th Cir. 2009)
Year Offense Occurred: 1997
The Allegations of Ineffective Assistance: Petitioner al
leged that his lawyer failed to investigate his neurological im
pairments.
The Result: Relief denied.
Jackson v. Thaler, 2009 WL 3241499 (5th Cir. 2009) (not se
lected for publication in the Federal Reporter)
Year Offense Occurred: 1998
The Allegations of Ineffective Assistance: Petitioner

Pinholster v. Ayers, ___ F.3d ___, 2009 WL 4641748 (9th Cir.
2009)
Year Offense Occurred: 1982
The Allegations of Ineffective Assistance:Petitioner
alleged that his lawyer failed to investigate his background for
mitigating evidence to present during penalty phase of trial.
The Result: “The case is remanded for the district court to
issue a writ vacating Pinholster’s death sentence, unless within
a reasonable time set by the court the State conducts a new
penalty phase trial or imposes a lesser sentence consistent with
applicable law.”
Jones v. Ryan, 583 F.3d 626 (COA 9th Cir. 2009)
Year Offense Occurred: 1992
The Allegations of Ineffective Assistance: Petitioner
alleged that his lawyer failed to secure the testimony of a
partisan mental health expert; and that he failed to timely
move for neurological and neuropsychological testing.
The Result: “We reverse and remand to the district court
with instructions to issue the writ of habeas corpus.”

From the Eleventh Circuit
Randolph v. McNeil, ___ F.3d. ___, 2009 WL 4913329 (11th
Cir. 2009)
Year Offense Occurred: 1989
The Allegations of Ineffective Assistance: Petitioner
alleged that his lawyer conceded his guilt in mentioning that
he had already confessed to the police; and that he did not
raise a voluntary intoxication defense.
The Result: Relief denied.

Cummings v. Secretary for the Department of Corrections,
___ F.3d ___, 2009 WL 4452816 (11th Cir. 2009)
Year Offense Occurred: 1993
The Allegations of Ineffective Assistance:Petitioner
alleged that his lawyer was ineffective in parts of jury selection;
and that he failed to investigate or present mitigating
evidence
The Result: Relief denied

Pardo v. Secretary, Florida Department of Corrections, 587
F.3d 1093 (11th Cir. 2009)
Year Offense Occurred: 1986
The Allegations of Ineffective Assistance:Petitioner
alleged that his lawyer failed to request a competency hearing;
that he failed to discover the cause of his insanity; and that
he did not seek a severance as to the murder counts against
him.
The Result: Relief denied.
Hammond v. Hall, 586 F.3d 1289 (11th Cir. 2009)
Year Offense Occurred: 1988
The Allegations of Ineffective Assistance: Petitioner
alleged that his lawyer failed to investigate mental health
evidence and present it as mitigating circumstances; that he
introduced a videotape that suggested that Petitioner had
committed a separate and uncharged murder; and that he
failed to move for a mistrial during the sentencing phase.
The Result: Relief denied.
Maples v. Allen, 586 F.3d 879 (11th Cir. 2009)
Year Offense Occurred: 1999
The Allegations of Ineffective Assistance: Petitioner
alleged that his lawyer failed to pursue an out-of-time ap
peal.
The Result: Relief denied.

From the Fourth Circuit
Walker v. Kelly, ___ F.3d ___, 2009 WL 4877761 (4th Cir.
2009)
Year Offense Occurred: 1996
The Allegations of Ineffective Assistance: Petitioner al
leged that his lawyer failed to raise a Brady issue; and that he
did not properly utilize the report of an autopsy indicating that
witnesses who testified against him had not seen the shoot
ing.
The Result: Relief denied.

From the Eighth Circuit
McGehee v. Norris, ___ F.3d ___, 2009 WL 4825148 (8th Cir.
2009)
Year Offense Occurred: 1996
The Allegations of Ineffective Assistance: Petitioner al
leged that his lawyer failed to challenge the constitutionality
of his sentence on the ground that his co-defendants received
lesser sentences; and, that he abandoned his challenge to victim
impact testimony.
The Result: Relief denied.

From the Sixth Circuit
Johnson v. Mitchell, 585 F.3d. 923 (6th Cir. 2009)
Year Offense Occurred: 1983
The Allegations of Ineffective Assistance: Petitioner alleged
that his lawyer did not timely object to the prosecutor’s closing
argument; that he failed to investigate the state’s case adequately;
that he failed to present mitigating evidence to the jury; and that
he failed to articulate an effective argument that the mitigating
factors outweighed the aggravating factors.
The Result: “Johnson has established that the state courts
unreasonably applied well-established law in concluding that
the petitioner’s attorney at his second trial afforded him consti
tutionally effective assistance of counsel during the penalty phase
of the proceedings. We . . . reverse the judgment of the district
court relating to the petitioner’s sentence and remand this matter
for issuance of a conditional writ of habeas corpus vacating
Johnson’s death sentence, unless the State of Ohio conducts a
new sentencing hearing within 180 days of remand.”

My Thoughts
Did you notice the dates of the cases? They are all old cases. Good
lawyers are still keeping their clients alive for years and years
and years. I take off my hat to those lawyers who enjoy capital
habeas practice. If it were not for them, the death machine would
have the potential for running out of business.
If you ever undertake the defense of a capital murder case
and your client is convicted and sentenced to death, anticipate
that your client and his or her habeas counsel are going to raise
an ineffective assistance of counsel issue in a habeas proceeding.
They will be entitled to your complete file and will compare what
is in it to the record on appeal. If you have represented your
client properly, your client will have little chance of prevailing;
if you have not, you have the potential for being embarrassed.
I ain’t preaching. I have been there—on both sides—and did
not enjoy either experience.

Send your letters, pictures, gripes, bonehead gaffes, or whathave-you to champton@tcdla.com or chattersley@tcdla.com.

Kudos
Congratulations to Ms. Mary Kay Sicola of Austin, Direc 
tor of Public Defender Programs for Texas RioGrande
Legal Aid (TRLA), who was named Chair of the Public
Defender Committee of the State Bar of Texas’ Committee on Legal Services to the Poor in Criminal Matters.
Mary Kay’s office has had a string of successes recently:
5 On November 11, 2009, Chief Public Defender
Melissa Hagen of TRLA’s Del Rio Regional Public
Defender Office, assisted by Willacy County Chief
Public Defender Abner Burnett, obtained a not guilty
jury verdict in an aggravated assault with a deadly
weapon charge against Elono Balboa Jr. in the District Court of Val Verde County.
5 The week before, Ms. Hagen, assisted by First Assistant Public Defender James McDermott, obtained
a mistrial during a sexual assault of a child jury trial
against Elvodio Martinez in the District Court of Val
Verde County.
5 This summer, in the Mayra Teran case, Ms. Hagen,
again assisted by Mr. McDermott, obtained a hung
jury in a felony drug possession case in the District
Court of Val Verde County (the jury was hung 10–2
to acquit; charges remain pending).
5 This summer, Ms. Sicola, assisted by Mr. McDermott, obtained a “not guilty” jury verdict in a felony
juvenile prosecution for unauthorized use of a motor
vehicle in Val Verde County. TRLA subsequently
obtained an order sealing the juvenile’s record.
5 On December 2, 2009, Mr. McDermott obtained

another not guilty jury verdict in the Jiminez evading
arrest with a motor vehicle trial in Val Verde County
District Court.
5 On December 14, 2009, Assistant Public Defender
Viki Martino of the TRLA’s Beeville Regional PD Office achieved a not guilty verdict in a bench trial in
the Melody Garcia POCS-Cocaine case. Ms. Martino
was assisted at trial by Chief Public Defender Sita
Stone.
	Attorneys mentioned are TCDLA members. Congratulations to you all!
Note: The Val Verde County Commissioners recently
	 
voted not to renew its public defender contract with Texas
RioGrande Legal Aid’s Del Rio Regional Public Defender
Office. Guess they’ve been doing their jobs too well!
Kudos to Houston criminal defense attorney Brian Wice,
 
who, after five-plus years and several hundred thousand
dollars of pro bono work, was able to convince a unanimous Court of Criminal Appeals that Susan Wright was
entitled to a new punishment hearing based on ineffective assistance of counsel during her 2004 trial for killing
her abusive husband. Wright was convicted in 2004 in
a trial that received national attention when then-Harris
County prosecutor Kelly Siegler brought the Wrights’ bed
into the courtroom, climbed on top of a fellow prosecutor, and re-enacted Siegler’s theory that Wright stabbed
her husband 193 times after tying him to the bed. Brian
persevered after the court of appeals and the Court of
Criminal Appeals put their stamp of judicial approval on
the in-court re-enactment, assembling a team of volunteer experts and criminal defense lawyers who testified
that Susan’s well-meaning but over-matched trial lawyers
failed to present powerful mitigating evidence on the issue of sudden passion during the punishment stage. After
a three-day evidentiary hearing in October 2008, Judge
Jim Wallace recommended a new punishment hearing,
a decision the 9–0 CCA upheld one year later in a per
curiam opinion. The Wright case will be the subject of
a feature piece by Skip Hollandsworth in the February
issue of Texas Monthly and a one-hour special on CBS’
“48 Hours Mystery” in March 2010.
David Guinn of Lubbock ran 2:58:17 in the Las Vegas
 
“Rock & Roll” Marathon. According to David: “1st mile
marked short, so I was pretty sure I’d ruined the whole

deal at the start when it read 6:17 for the first mile.
LONG incline up from 9–20 that kept me out of rhythm
and fairly pissed off. So, at mile 20, I started running
6:30s, managing the last 10k in 40:59 to salvage what
was about to be big wreck. Finished 83rd out of 5,861,
but 6th in my age group males (40–44). Ok for a 2nd
marathon.”
Miranda Meador of the State Counsel for Offenders in
 
Huntsville won a victory for her client, who was indicted
in Bee County with Possession of a Prohibited Substance
(marijuana) in a Correctional Facility (McConnell Unit).
Trial took one day (excluding jury selection) and the jury
deliberated for about an hour and a half. State was represented by Prison Prosecution Unit. Client is very happy!
Congratulations Miranda!

Congratulations to Sam Bassett of Austin, TCDLA Board
 
Member and Officer Nominee, who was selected as a
finalist for the Dallas Morning News Texan of the Year
award. Sam was chosen because of his work on the
Texas Forensics Commission, particularly his courageous
role in the highly publicized Cameron Todd Willingham
investigation, which resulted in his rather unceremonious removal from the commission by the governor.
According to an editorial in the Dallas paper, “Bassett’s
efforts to maintain the integrity of this important inquiry
make him a finalist for Dallas Morning News Texan of
the Year for 2009. His good work got us a little closer
to the truth in the Willingham case. Pity Bassett wasn’t
permitted to finish the job.”

TCDLA

Memorializes

Heidi Rains

Heidi Eileen Rains, 42, died Friday, January
1, in Abilene, Texas. She was a certified
paralegal with Monte Sherrod Law Firm and
was board certified in Family and Criminal
Law. She belonged to TCDLA, Abilene Bar
Association, and BCCDLA, and served as
a director on the Board of Family Outreach. She taught courses in Family Law to
military attorneys across the country. Heidi
is survived by her children, Brooke, Bryce,
and Brandon Rains. Those who knew Heidi
would describe her as a fierce champion of
her children and voracious advocate for her
clients, co-workers, and friends.
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March 1, 2000, Huntsville, Texas
Five-thirty in the evening. Five of us were searched and escorted into a
small office only steps away from the Texas Death Chamber. The evening
shadows were closing in. A large Texas Ranger and a female Internal
Affairs officer accompanied us. The office had that governmentesque feel
that was enhanced by the 1950s-era blond paneling on the walls. It was
ringed with those old-style office chairs with padded seats and wooden
arms. We were ordered to sit until the guard came to get us. I thought then
the setting was surreal, but it was destined to become more so. Although
we had been told what to expect, we sat in silence, stared blankly at one
another, and wondered what was next.

Each death row inmate is allowed five witnesses of his choosing
to witness his execution. Five family members of the victim are
allowed to view the event as well. Certainly, none of us selected
by Odell Barnes wanted to see an execution, but at that point,
it was the only request of his we could fulfill.
After what seemed like an eternity, but was actually only
minutes, a gray-clad guard with a “Promise Keepers” wristband
on entered the room and announced in a booming voice,
“Friends of the condemned.”
Condemned. Odell Barnes had been called a lot of things
over the last 2½ years—defendant, appellant, applicant, peti
tioner, offender, inmate. But not until now had I heard him called
“the condemned.” I am thinking, “This really sucks.”
I have been fortunate over the years that I have not been
subjected to an inordinate amount of trauma, physical or emo
tional. My father died of a heart attack back in the early ’80s,
both my grandparents died of natural causes on the same day
back in 1998, and over the years, I have lost the usual friends
and acquaintances. This was the first time I was ever to actually
witness a death: a purposeful, intentional, knowing killing of a
human being. The knot in my gut tightened.
By this time in my career, I had tried a significant number of
serious felony cases. I had tried two capital cases to verdict with

the worst possible result. I had worked on other post-conviction
death cases. Hell, I took the bar exam, but I had never felt the
knot in my stomach I felt on this evening. The unrelenting
dread of what we knew was coming was barely offset by some
distant hope that something good might happen to end the
nightmare. But at this point, anything good that could have
happened had already been ruled out. The Parole Board voted
against clemency; the governor, of course, denied clemency.
The last-minute petition to the U.S. Supreme Court had been
denied at about 2:30 that afternoon. Nothing good was going
to happen from this moment on.
The guard led us out of the office, down a long green hallway
to a locked steel door. Along the hallway were stools where family
members usually sit to visit with their incarcerated kin on the
other side of thick steel wire. On the other side of the door
stood another gray-clad guard, who, with the first, escorted us
into one of the most beautiful, manicured gardens I have ever
seen. The grass was a deep green, carefully trimmed and edged.
Brightly colored flowers exploded against the green of the grass
and red brick of the prison wall. I thought it ironic that it was
through this beauty, this harmonious setting, this little bit of
heaven, that we were being escorted to a certain hell.
As we neared yet another gray steel door, I noticed to my

right the taillights of a hearse from the Huntsville Funeral Home.
The engine was running, the brake lights were on, waiting. It
would not be long before it carried its formerly living cargo to
be processed and turned over to friends and family. The heavy
gray steel door to our left was unlocked, opened, and we were
ushered into a small brick-lined room, just large enough for the
seven of us to stand—five friends and two officers. I heard that
solid clunk of the steel door closing and locking as we moved to
the front of the viewing room to see our friend, Odell Barnes,
strapped to a gurney. The “tiedown team” had done its job. He
was already strapped down with his arms outstretched. Ace
bandages covered his arms from above his elbow to the tips
of his fingers. Under them, in each arm were the plastic lines
and needles that, for now, were carrying a solution of dextrose
and water.
The room was an ugly light-green color popular in 1950s
kitchens and bathrooms. There was a window opposite ours
from which the executioner could view his or her handiwork.
Immediately to our left was the viewing room for the family
of the victim. Odell lay outstretched with his head to our left
and feet to our right. In the room, at the head of Odell, stood
the warden and a prison doctor. At his left side stood a prison
guard and at his right, near his feet, stood the prison pastor
with his hand on Odell’s leg. A microphone hung just above
Odell’s face.
Odell was asked if he had any last words, which he did. He

thanked us for our hard work and for “proving his innocence.”
He thanked all his supporters for being there throughout the or
deal. When he was finished, the process began with morbid preci
sion. The warden took off his glasses, the signal for the execution
to begin, and the lethal cocktail began to flow. Within seconds,
the drugs took effect, causing Odell’s body to convulse.
Contrary to what the state wants us to believe, death by
injection is not a peaceful experience where the condemned just
nods off to sleep. Along with convulsions, there are the eerie
sounds precipitated by the collapse of the lungs. Coughing,
snorting, and a rattle from deep within accompany death. I heard
someone in the room gasp, “Oh, my God.” Odell’s spiritual ad
visor, one of the five witnesses Odell invited, said a brief prayer.
I was speechless.
After a short pause, the prison doctor approached the body.
Following a brief examination, he pronounced Odell dead,
looked at the clock on the wall, and noted the time of death
for the warden.
It was at that point my perception of the death penalty sig
nificantly and unalterably changed. Prior to this time—before
this day—for the six years that I had been involved in death
penalty litigation, the “death” part of it had been academic,
theoretical, abstract. But on that day, at that time, that very
moment, academic became material, theoretical became con
crete, abstraction became reality.
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Why the Hell Am I Doing This?
Death penalty work is not something good lawyers do because they need the money. Although I could regale
you with stories of the riches that are bestowed upon those who seek out this high calling (note heavy dose of
sarcasm), they don’t do it to pay the rent, or to have their egos massaged.
It is much more perverse than that.
They do death penalty work because they have to, not because they want to.
They do it because they have to. Something deep down inside demands that they stand before the state and
proclaim, “You may kill my client, but you are coming through me.”
They look at the client and the hundreds like him and see the helplessness in their eyes. They are depending on
you, the lawyer. You look at the frail, fragile, and vulnerable personalities beneath an exterior weathered by hard
ship, and understand that they need protecting despite the awful crime they may have committed. You understand
that these clients have probably never had anyone in their lives to depend on . . . unless it was a father or mother
or other kin they could depend on to beat them or neglect them. You refuse to allow your client to be defined by
the single worst act they ever committed.
The state has the cops, prosecutors, courthouses, computers, cars, guns, helicopters, and, yes, some of the
judges, and all this soul has is you and a co-counsel. And then you have to go beg some judge to give you the
resources you need to adequately represent the accused.
When the state seeks to invoke the perfect punishment, utilizing an imperfect system, we are the only line of
defense. We can’t be perfect, but we must try.
One irony in this business is that the capital defense lawyer is the most essential ingredient to a system that
wants to kill your client. If a defense lawyer would simply say, I will not be a part of a broken, unjust, and corrupt
system, then they could not kill your clients.
Those who know me well know I lean to the left with my political views. It is not hard to see me as an abolitionist.
You don’t have to be an abolitionist to do this kind of work. I think it helps, but you don’t have to be one.
I have a friend who is a lawyer in the West Texas Public Defenders Office for Capital Cases. I have the utmost
respect for him. He is a concealed carry permit–holdin’, gun-totin’, Reagan Republican who believes in the
death penalty. If you threatened him, or his family, the only thing the police would need to do is call the medical
examiner to pick up the bodies.
But if the state wants to kill one of his clients, they will have to come through him to do it. He is one of those
guys who has to do this. Before coming to work here, he had a fairly sedate, polite civil practice with the occa
sional capital case thrown in.
Today, he is butting heads with West Texas DAs trying to kill his client.
Which brings me to the question: Why would anybody want to do this kind of work?
For some, I am sure it is for the same reason I do it and my friend does it, but . . . There are those who do it for
a variety of reasons. They want to perceived as someone who takes on the big challenges, one who is not afraid
of anything, but indeed are ill equipped to deal with those big challenges. They see it as a sign of maturity that
they have defended a capital case. Or perhaps the judge who appoints them to all their other court appointments
called them and wants them to take this capital case. They don’t want to upset their meal ticket. This is the reason
the West Texas Public Defenders Office for Capital Cases was created.
They have a dedicated team of lawyers, investigators, mitigation specialists, and staff specially and intensively
trained in the tactics and strategies of capital litigation. They have been in operation since November 2007 and
have handled almost 20 cases. They have settled all but one with pleas. One Penry retrial resulted in another
death sentence.
—PW

A Political Problem
Millard Farmer has taught us that the death penalty is a political problem, and it will take

a political solution. Lawmakers must decide whether, as a so-called civilized society, we can
continue to exact the financial and emotional tolls the DP takes on our society.
New Mexico made that decision this year when its legislature passed and Gov.
Richardson signed into law the abolition of the death penalty. Other states are considering
the same, primarily because of financial concerns.
That is not the best reason, but I will take it.
I would hope, though, that those within the realm of politics would find a much more
noble reason to abolish the death penalty.
Let me quote from one of our former leaders:
 merica stands for liberty, for the pursuit of happiness and for the unalienable right
A
to life. And the most basic duty of government is to defend the life of the innocent.
Every person, however frail or vulnerable, has a place and purpose in this
world. Every person has a special dignity. This right to life cannot be
granted or denied by government, because it does not come from
government, it comes from the creator of life.
President George W. Bush’s words as he signed the Partial Birth Abortion
Ban Act of 2003.
Right sentiment, wrong issue.
However: In order to rid ourselves of this plague, some politician, somewhere,
someday, must wake up and realize that we have executed innocent people—such as Odell
Barnes and Todd Willingham and others—and that as long as we have the death penalty
we can and probably will execute innocent people.
And they must understand that this population, despite the atrocities
they are accused of, are a frail and vulnerable population, and that they
have a place and purpose in this world. That every person has a special
dignity. And finally, that this right to life cannot be granted or denied by
government, because it does not come from government, it comes from
the creator of life.
—PW

Factual Specificity in Capital Voir Dire

Alexander Bunin

T

his article suggests that capital voir dire is more
effective for all participants when questions about
punishment include aggravating and mitigating
facts in that case. In other words, when potential
jurors are given a context in which to answer, they are more
likely to understand the questions and they are better able to
articulate honest responses.
While some courts have realized the merits of giving poten
tial jurors an environment in which to help understand abstract
philosophical questions, Texas appellate courts have not. Texas
law on voir dire in all cases has been in flux in recent years about
when allowing a question is up to the trial court and when it
is prohibited.1
All courts agree that trial judges have great discretion in al
lowing voir dire questions. Lawyers should convince trial judges
to exercise their discretion in favor of specificity to ensure that

jurors understand the unfamiliar concepts of a capital case,
particularly mitigation.
I began my practice in Texas and represented capital defen
dants in Texas courts. Over the last 23 years I have also practiced
in Alabama, New York, and Vermont. A great deal of my insight
into this issue comes from my experience as lead counsel in a
federal capital trial in Vermont involving weeks of fact-specific
voir dire questioning.

Legal Standards
The United States Supreme Court has held that prosecutors can
successfully challenge potential capital jurors whose opposition
to the death penalty would substantially impair their ability to
follow the law (“death qualification”).2 Defense counsel may seek
to exclude potential capital jurors who would automatically vote

for a death sentence once the defendant is convicted of capit al
murder (“life qualification”).3
But simply asking potential jurors how they feel about the
death penalty in the abstract begs the response: “It depends.”
Without knowing the circumstances of the crime or who the
defendant is, the ultimate answer may not only be ambiguous,
it may not accurately reflect a potential juror’s true position.
On the other hand, asking potential jurors how they will
vote is impermissible. Many courts define inquiries into how
the potential jurors will vote as “stake-out questions.” 4 Texas
calls them “impermissible commitment questions.” 5
An acceptable middle
ground is asking whether
particular facts would pre
clude potential jurors from
considering life or death. It
does not seek a commit
ment about how they will
vote. The purpose is to as
sure they will consider all
legal options. This distinc
tion is especially impor
tant when asking about
whether the introduction
of a particular fact would
prevent a potential juror from considering a life sentence. If
the person agrees the fact would preclude a life sentence, that
means he or she will automatically vote for death when the
fact is present.
This is not to say questions about any and all facts precluding
a life sentence are required. In United States v. McVeigh,6 the
United States Court of Appeals for the Tenth Circuit found ques
tioning that would expose whether jurors automatically vote for
death, if certain aggravating facts were proven, was unnecessary.
As the Fifth Circuit later agreed, the prohibition extends to those
persons automatically inclined to vote for death merely because
a capital murder has been proven.7 This is because at least one
aggravating factor must always be proven for any death penalty
scheme to pass constitutional muster.8
However, in order for this logic to apply, the facts should
legally be aggravating circumstances under that death penalty
scheme. For instance, the gender of a victim is simply not a le
gitimate aggravating factor in any capital case. Persons who state
they cannot consider a life sentence for the sole reason that the
victim was a woman should be stricken for cause.9
Texas has discouraged all fact-based questioning. In Woods
v. State,10 the Texas Court of Criminal Appeals found that de
fense counsel’s question to a potential capital juror—“Can you

consider the life penalty if a victim was a young woman?”—was
improper.11 The decision relied upon a precedent in a noncapital
case decided two years earlier.12 Those cases make a distinction
between commitment questions that are “proper,” “improper,”
or “impermissible.” 13 The first being required questions, the
second are discretionary, and the third are barred.14
A “no” answer by the potential juror in Woods would have
implicitly signified that the person automatically supported
a death sentence anytime the victim was a young woman, re
gardless of any mitigating evidence.15 However, Texas statutes
encourage thorough questioning.16
Ironically, when the
prosecution has been al
lowed to ask eit her hy
pothetical or fact-specific
questions during a Texas
capital voir dire, the de
nial of defense objections
was affirmed by the Court
of Criminal Appeals and
the Fifth Circuit.17 These
precedents seem to allow
judges to approve all the
prosecution’s “death qual
ification” questions, while
denying the defendant any inquiry into when someone would
refuse to consider a life sentence.18
The only consistent principle is that commitment questions
that do not ask potential jurors how they would vote are within
the court’s discretion. Some fact-specific questions should be
asked to ferret out opinions that make jurors ineligible to sit in
a capital case. They should be carefully worded to be consistent
with Supreme Court precedent and protected from attacks that
they are ambiguous or misleading.19 The question approved by
the Supreme Court in Morgan v. Illinois was the following: “If
you found [the defendant] guilty, would you automatically vote
to impose the death penalty no matter what the facts are?” 20 Of
course, this ignores that some facts are legitimate aggravating
circumstances and others are not. Jurors may answer “no” even
though they might be willing to impose a life sentence only in
cases in which the death penalty is inapplicable as a matter of
law.21
Trial judges have great discretion in what questions may be
asked.22 Therefore, even if not required, lawyers should attempt
to convince the court why fact-specific voir dire will benefit the
process of selecting a fair and impartial jury that can and will
follow the court’s instructions.

Most potential
capital jurors come
to court with little
or no understanding
of their roles.

Dilemma for Potential Capital Jurors
Most potential capital jurors come to court with little or no
understanding of their roles. In order for them to intelligently
answer voir dire questions they need to come to grips with sev
eral disorienting concepts. They must explain their views about
a life or death sentence, despite not having yet determined that
the defendant is guilty of any crime.23
Absent some factual basis, the questions may seem abstract
and incomprehensible.24 This is especially true when contem
plating the concept of mitigation, which they may confuse with
a legal defense to the crime.25 The potential jurors must also
articulate views that they may have never taken time to consider
before.26 The entire process of a capital trial is very stressful.27

Distinguishing Guilt and Punishment
Potential jurors often do not understand the distinction between
defenses to the charge of murder and evidence mitigating against
a death sentence. For instance, when potential jurors are asked
for examples of murders in which a life sentence might be appro
priate, invariably some will offer cases of self-defense, accident,
or insanity.28
In one case, I watched a potential juror describing two
brothers in a fight. One struck the other, causing him to fall,
hit his head, and die. That, the potential juror said, was a case
to impose a sentence of life imprisonment and not the death
penalty. The judge had to explain to the person that absent
additional aggravating circumstances, that was simply not a
capital case.
One way to deal with this confusion is to ignore it. That is
what occurs when no relevant questions are asked or permitted.
It is little better when the questions are so broad that they fail to
identify the potential jurors’ confusion about the issues. “How
do you feel about the death penalty?” is a question unlikely to
cause anyone to spontaneously volunteer that they are willing
to impose it for any homicide, even in the case of a defendant
who accidentally killed someone. While it might produce some
strong pro-death-penalty response, such as “An eye for an eye,”
without some fact-based follow-up, there is no way to be sure
whether or not the person will automatically vote for death.

Exercising the Court’s Discretion
Not all good practices are required by law. For example, courts
that allow extensive juror questionnaires do so not because the
law demands it, but because they are convinced it is an efficient
tool and serves the process of jury selection.29 Urging fact-specific

voir dire questions is based upon the same principle.30
In a federal capital case tried in the Northern District of
Iowa, United States District Judge Mark W. Bennett framed the
issue of “life-qualification” as follows:
While the decision in Morgan establishes the minim
 um
inquiry constitutionally required to life-qualify a jury,
it does not, on its face, require, permit, or prohibit any
degree of case-specificity in voir dire questions for the
purpose of life- or death-qualif ying prospective jurors,
because the inquiry proposed by the defendant in that
case did not involve any case-specific component. Thus,
the vexing question left unanswered in Morgan is whether
any case-specific inquiry is appropriate to determine
whether a juror can truly consider both a life and a death
sentence in a particular case—in other words, can a de
termination be made on a juror’s ability to impose ei
ther sentence “no matter what the facts are,” [citation
omitted], or “regardless of the facts and circumstances
of conviction,” [citation omitted], without some inquiry
into the juror’s response to the facts of the particular
case? 31
After careful reasoning, Judge Bennett decided:
[T]he court holds that, in this case, “case specific” ques
tions are appropriate—indeed, necessary—during voir
dire of prospective jurors to allow the parties to determine
the ability of jurors to be fair and impartial in the case
actually before them, not merely in some “abstract” death
penalty case. After all, if the jury selected in this case im
poses the death penalty on Angela Johnson, there will
be nothing “abstract” about that determination or the
penalty imposed.32
It was shortly after Judge Bennett’s opinion in Johnson that
I began jury selection in the federal capital trial of United States
v. Donald Fell in the District of Vermont.33 Upon my request,
United States District Judge William Sessions III granted us the
ability to ask fact-specific questions. He wrote two published
opinions on the subject.34
The main difference between Johnson and the first Fell
opinion is that we had already begun jury selection, using factspecific questions, by the time Judge Sessions issued his order.
In describing his decision to strike a potential juror for her
inability to consider a life sentence, he wrote:
Prospective juror 114 expressed strong support for the

death penalty. In her written questionnaire she stated that
“the death penalty should be used if the gov’t makes its
case beyond reasonable doubt.’’ Similarly, in response to
open-ended questions from the Court she indicated that
the death penalty should be applied to any intentional
killing. Moreover, when asked an open-ended question
about what factors might lead her to consider a life sen
tence, she focused on whether or not the government
had proven the killing beyond a reasonable doubt rather
than on mitigating factors relating to the circumstances
of the offense or the defendant’s background. Later, in
response to leading
questions from coun
sel [the prosecutor],
juror 114 suggested
that she would not
automatically vote for
the death penalty and
said that she would
cons ider mitig ati ng
factors. However, her
dem eanor demo n
strated a distinct re
luctance on these is
sues. In light of this,
the Court found that her earlier answers were a more
accurate reflection of her views. The Court concluded
that juror 114 would not be able to impartially consider
mitigating factors or a life verdict. Thus, she was excused
for cause.35

ever, it made no sense to downplay the aggravating evidence
when the goal was to find out whether the potential jurors would
be so shocked by those facts that they could never consider a
life sentence, regardless of the mitigating evidence.
In his second published order, Judge Sessions granted our
motion to strike a juror because of his stated inability to consider
expert testimony of a psychiatrist called by the defendant.37 The
court found the person’s view created an obstacle to his impar
tial consideration of the law and facts.
The effect of Judge Sessions’ decision to allow fact-specific
voir dire was that both sides, and the court, were satisfied
that each juror who was
qualified understood the
concepts of a capital case.
Our challenges to individ
ual potential jurors were
based upon concrete rea
sons, such as the juror who
could not consider any
defense expert testimony
concerning the defendant’s
abusive childhood or, from
the prosecution’s perspec
tive, persons who would
only consider the death
penalty for mass murder.

She indicated that
the death penalty
should be applied
to any intentional
killing.

Judge Sessions pointed to an important reason supporting
fact-specific voir dire. It gives the judge a better insight into the
potential juror’s demeanor. The Supreme Court recently reaf
firmed the importance of the trial court’s analysis of demeanor in
deciding whether to strike jurors under either Witt and Morgan
principles.36
The factual specificity of our questioning in Fell was dra
matic. It exceeded what many judges would have been com
fortable with. We let the potential jurors know that it was a
triple-homicide in which two of the victims were women, that
a man and a woman were stabbed dozens of times, and that the
principle female victim was abducted by strangers, driven for
hours and then stomped to death in a cold, isolated rural area.
With that background, we asked whether the potential jurors
could still consider a life sentence regarding the mitigating evi
dence that would be offered.
Such questioning is counter-intuitive, because the impulse
is to always put the case in the best light for the defendant. How

Conclusion
Despite Texas law indicating that the denial of case-specific ques
tions is not error, trial judges have discretion to allow them
as long as they are not ambiguous or misleading and do not
commit a potential juror to how she or he will vote. Lawyers
should be prepared to give examples of how the issues in their
cases require fact-specific questions, and to explain why they
will make the process efficient and productive.
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Supreme Court
Corcoran v. Levenhagen, 558 U. S.__, 130 S.Ct. 8, 175 L.Ed.2d 1 (2009)
After being convicted of capital murder and sentenced to death Corcoran sought federal habeas
relief arguing that: (1) the trial court committed various errors at the sentencing phase; (2) his sen‑
tence violated the 6th Amendment; (3) Indiana’s capital sentencing statute was unconstitutional; (4)
the prosecution committed misconduct at sentencing; and (5) he should not be executed because
he suffers from a mental illness. District Court granted relief on the 6th Amendment violation, and
ordered the state courts to resentence Corcoran to a penalty other than death. The District Court
did not address Corcoran’s other arguments relating to his sentence, noting that they were “rendered
moot” by the order that Corcoran be resentenced. The Seventh Circuit reversed, and without mention
ing Corcoran’s other sentencing claims, remanded “with instructions to deny the writ,” stating that
“Indiana is at liberty to reinstate the death penalty.” Supreme Court holds that lower court erred in
disposing of Corcoran’s other claims without any explanation. Judgment is vacated, and the case is
remanded.
Bobby v. Van Hook, 558 U. S. __, 130 S.Ct. 13, 175 L.Ed.2d 255 (2009) (summary thanks
to Karl Keys)
The Court in Van Hook engages in so-called “error correction mode.” Specifically, the Court holds
the Sixth Circuit trial counsel Van Hook, for purposes of the Sixth Amendment, did an adequate job.
Getting to that conclusion the Court takes two tacts. The first is that the Sixth Circuit panel relied
too heavily on the ABA Guidelines from 2003 about what the standards for trial counsel are in a case
that preceded at trial those standards by well over a decade. Second, and clearly more important to
the Court, is that the Sixth Circuit gave improper weight to the decisions by trial counsel to forego
certain unfruitful investigations and that the prejudice suffered by Van Hook, if any, was negligible.
Whether Van Hook serves as a prelude to a decision in the argued case Wood v. Allen or serves as its
foil remains to be seen.
Wong v. Belamontes, 558 U. S. __, 130 S.Ct. 383; 175 L.Ed.2d 328 (2009)
In capital habeas proceedings, Supreme Court reversed the ruling by a divided Ninth Circuit that
petitioner received ineffective assistance of counsel during sentencing. Defendant’s attorney was not
required to present mitigating evidence to give prosecutors an opportunity to discuss a previous murder
committed by defendant. The Court said, “It is hard to imagine expert testimony and additional facts
about Belmontes’ difficult childhood outweighing the facts of [the] murder. It becomes even harder to
envision such a result when the evidence that Belmontes had committed another murder—‘the most
powerful imaginable aggravating evidence,’ as Judge Levi put it, is added to the mix. Schick’s mitiga‑
tion strategy failed, but the notion that the result could have been different if only Schick had put on
more than the nine witnesses he did, or called expert witnesses to bolster his case, is fanciful.

Fifth Circuit
United States v. Rodriguez-Parra, 581 F.3d 227 (5th Cir.
2009)
A completely suspended sentence does not qualify as a “sen‑
tence imposed” for purposes of USSG §2L1.2(b)(1)(B), which
applies a 12-level sentencing enhancement on the basis of a
previous drug-trafficking conviction “for which the sentence
imposed was 13 months or less”; nevertheless, because the Fifth
Circuit reached this conclusion only by “traversing a somewhat
tortuous path” and “careful[ly] parsing all of the relevant au‑
thorities,” the district court’s error in applying the §2L1.2(b)(1)
(B) enhancement on the basis of defendant’s completely sus‑
pended prior sentence was not sufficiently “plain” in order for
defendant (who did not object on this point below) to secure
relief under the plain-error standard; accordingly, notwithstand‑
ing the error, the Fifth Circuit affirmed the sentence.
United States v. Gutierrez-Hernandez, 581 F.3d 251
(5th Cir. 2009)
In illegal reentry case, district court reversibly erred in up‑
wardly departing, pursuant to USSG §§4A1.3 and 5K2.0, from
a Guideline range of 10 to 16 months up to a sentence of 30
months; the district court misapplied USSG §4A1.3 when, in
making a criminal history departure, moving vertically up the
offense level axis rather than horizontally up the criminal history
category axis; the district court also misapplied the Guidelines
in departing upward under USSG §5K2.0 on the basis of the
facts of a prior drug conviction because (1) it could not use its
departure power to circumvent the categorical approach to prior
convictions mandated by Taylor v. United States, 495 U.S. 575
(1990); and, (2) more fundamentally, prior offenses serve as the
basis for §4A1.3 criminal history departures, not USSG §5K2.0
departures, which consider circumstances of the instant offense;
the district court’s misapplication of these Guideline provisions
was procedural error under Gall v. United States, 552 U.S. 39
(2007); moreover, the sentence could not be affirmed as a nonGuidelines sentence because the district court’s misapplication
of the Guidelines meant that the district court did not properly
consider the Guidelines, a prerequisite to the valid imposition of
a non-Guidelines sentence; accordingly, the Fifth Circuit vacated
defendant’s sentence and remanded for resentencing.
United States v. Taylor, 582 F.3d 558 (5th Cir. 2009)
(1) Defendant’s false statements in a disaster relief appli
cation submitted to the Mississippi Development Authority
(“MDA”) could properly be prosecuted under 18 U.S.C. §1001,
the federal false statements statute, because the Department of
Housing and Urban Development (“HUD”) funded grants to
the MDA and provided administrative oversight of the MDA
with respect to those grants; defendant’s false statements had
the potential to divert a portion of the federal funds from HUD

away from a person entitled to receive those funds; therefore,
the evidence was sufficient to conclude that defendant’s false
statements were made in a matter within the jurisdiction of a
federal agency for purposes of 18 U.S.C. § 1001.
(2) In prosecution of defendant for fraudulently obtaining
disaster relief benefits in the wake of Hurricane Katrina, district
court did not err in ordering both forfeiture to the Department
of Justice under 28 U.S.C. §2461(c) and restitution to FEMA
under 18 U.S.C. §3663A; nor did this constitute an impermis‑
sible “double recovery” to the United States because FEMA,
an executive agency under the control of the Department of
Homeland Security, is a distinct entity from the Department
of Justice; finally, defendant was not entitled to have his restitu‑
tion amount offset by the amount he was ordered to forfeit, at
least in the absence of any evidence that forfeited funds were
remitted to the restitution beneficiaries.
United States v. Avila-Cortez, 582 F.3d 602 (5th Cir.
2009)
In illegal reentry case, district court committed reversible
plain error in failing to give defendant an opportunity to allocute
before imposition of sentence; accordingly, the Fifth Circuit
vacated defendant’s sentence and remanded for resentencing.

United States v. Clark, 582 F.3d 607 (5th Cir. 2009)
8 U.S.C. §1328 (importation of an alien for prostitution
or other immoral purposes) is constitutionally sound; even
if one assumes that overbreadth doctrine applies beyond the
context of the First Amendment, 8 U.S.C. §1328 does not reach
a substantial amount of constitutionally protected activity; this
is so because the Supreme Court has limited the other immoral
purposes referred to by the statute to activities similar in type
to prostitution, and not the sorts of consensual noncommer‑
cial sexual activity protected by the Due Process Clause; the
statute was likewise not unconstitutionally vague as applied to
defendant, whose activities were clearly within the ambit of an
“immoral purpose” under the statute (defendant had brought
a woman from Africa to be in a state of coerced concubinage to
him); finally, the statute was not vague on its face; the statute’s
language does not leave the decision of what constitutes an im‑
moral act entirely in the discretion of law enforcement, because,
again, the Supreme Court has restricted the statute’s application
to acts resembling prostitution; finally, the jury instruction on
this offense did not constitute reversible error; although the
district court defined the offense in terms of “sexual exploita‑
tion,” the government did not attempt to argue that defendant
should be convicted on a theory of “sexual exploitation” that
was not anchored to the statute’s key concepts of prostitution
and coercion, and the instruction was within the district court’s
discretion under the case law and the facts of this case.

United States v. Sylvester, 583 F.3d 285 (5th Cir. 2009)
Although Fed. R. Evid. 410 and Fed. R. Crim. P. 11(f) pro‑
hibit the admission of statements made by a defendant during
plea negotiations, the Fifth Circuit, answering a question left
open in United States v. Mezzanatto, 513 U.S. 196 (1995), held
that a defendant may waive the protections of those rules so
as to allow the government to use the statements, not just for
impeachment or rebuttal purposes (the more limited waiver
approved in Mezzanatto), but also for use during the govern‑
ment’s case-in-chief, as occurred in the instant case; the Fifth
Circuit “c[ould] find no convincing reason for not extending
Mezzanatto’s rationale to this case”; however, while noting that
the defendant did not argue that his waiver was procured by
fraud or coercion, the Fifth Circuit observed that Mezzanatto
contemplates “case-by-case inquiries into whether waiver agree‑
ments are the product of fraud or coercion.”
Holland v. Anderson, 583 F.3d 267 (5th Cir. 2009)
Where Mississippi defendant was convicted and sentenced
to death for murder committed while engaged in rape, defen‑
dant’s constitutional rights were not violated when, at his re‑
sentencing proceeding, the state trial court barred him from
presenting evidence contesting whether he raped the murder
victim; the fact that defendant sought to introduce evidence to
dispute an actual element of his crime of conviction—not merely
evidence to explain the crime or to describe the circumstances
of the crime—distinguishes this case from the Supreme Court’s
cases on the Eighth Amendment right to present mitigating evi
dence; instead, this case was more similar to Oregon v. Guzek,
546 U.S. 517 (2006), in which the Supreme Court held that in a
resentencing proceeding in a capital case, a state could constitu‑
tionally limit the defendant’s introduction of innocence-related
evidence to the evidence he introduced at his original trial;
although Guzek was not completely on all fours with the instant
case, it was sufficiently similar to determine that the Mississippi
Supreme Court’s denial of defendant’s claim was not contrary
to or an unreasonable application of Supreme Court law; re
latedly, defendant’s claim that he had a constitutional right to
introduce evidence of innocence at sentencing was not “clearly
established,” especially given the clear split among federal and
state courts on the question and the Supreme Court’s refusal
to recognize a constitutional right to have residual doubt about
guilt considered as a mitigating factor.
Banks v. Thaler, 583 F.3d 295 (5th Cir. 2009)
District court reversibly erred in granting federal habeas
relief based on the State of Texas’ suppression of a transcript of
a key guilt-phase witness’ pretrial interview with prosecutors
and a law enforcement officer; although the district court did
not err in holding that this claim was litigated by implied dis‑
sent, the suppressed transcript was not “material” so as to justify
relief under Brady v. Maryland, 373 U.S. 83 (1963), because
there was not a reasonable probability that the outcome of the

guilt phase of the trial would have been different but for the
suppression of the transcript; the Fifth Circuit noted that the
Supreme Court’s grant of habeas relief as to the punishment
phase of the trial (also for a Brady violation), see Banks v. Dretke,
540 U.S. 668 (2004), was, of course, unaffected. (Judge Dennis
dissented, arguing that the transcript was indeed material, as
demonstrated by, among other things, the Supreme Court’s
remarks about that transcript in remanding that claim for the
granting of a certificate of appealability.)
United States v. Rhine, 583 F.3d 878 (5th Cir. 2009)
District court clearly erred in considering alleged drug traf‑
ficking from a period ending in May of 2006 to be “relevant
conduct” when computing the Guidelines for a drug-trafficking
offense of conviction that was committed in October of 2007;
there was insufficient evidence to conclude that the two episodes
were part of a “common scheme or plan”; there was likewise in
suffic ient evidence to conclude that the two episodes were part
of “the same course of conduct”; because the two offenses were
17 months apart, the factor of temporal proximity was lacking,
and a stronger showing on the remaining factors was required;
however, the factor of similarity was also lacking as there were
several material differences between the two offenses; finally, the
factor of regularity was also lacking, in light of the lack of even a
scintilla of evidence that defendant engaged in any intervening
criminal activity—much less drug distribution—between the
two offenses; accordingly, the Fifth Circuit vacated defendant’s
sentence and remanded for resentencing.
United States v. Young, 585 F.3d 199 (5th Cir. 2009)
Where defendant was convicted under 18 U.S.C. §2250(a)
for failing to register as a sex offender in accordance with the Sex
Offender Registration and Notification Act (“SORNA”), the Fifth
Circuit held that application of SORNA to defendant (includ‑
ing both SORNA’s registration requirements and the penalty
for failure to register) did not violate the Ex Post Facto Clause
of the Constitution simply because defendant was convicted
of the offense triggering sex offender registration in 2001, well
before SORNA’s enactment; SORNA does not purport to punish
sex offenders for their old crimes, but rather only for currently
failing to register; moreover, under the framework set out by
the Supreme Court in, e.g., Smith v. Doe, 538 U.S. 84 (2003),
the argument that SORNA as a regulatory whole constitutes
impermissible retrospective punishment for the 2001 crime,
must fail; under that framework, SORNA was clearly intended
to be a civil regulation, and defendant failed to show, with the
“clearest proof,” that, notwithstanding the civil regulatory intent,
SORNA’s purpose or effect was so punitive as to trigger ex post
facto concerns.
United States v. Betancourt, 586 F.3d 303 (5th Cir.
2009)
(1) Alleged jury instructional error was subject to plain-

error review, even though the district court called for objections
to the jury charge in the jury’s presence, because the right to
object outside the presence of the jury, see Fed. R. Crim. P. 30(d),
is triggered only by a request; on the merits, the district court
did not plainly err in instructing the jury on how to consider the
voluntariness of defendant’s alleged incriminatory statements;
taken as a whole, the voluntariness charge correctly informed
the jury about its role in evaluating the voluntariness of the
defendant’s statements; the district court’s oral additions to the
pattern voluntariness charge did not, as defendant alleged on
appeal, impermissibly tell the jury that the district court had
determined the statements to be voluntary.
(2) The Supreme Court’s recent decision in Flores-Figueroa
v. United States, 129 S. Ct. 1886 (2009), does not alter the Fifth
Circuit’s prior conclusion (in United States v. Gamez-Gonzalez,
319 F.3d 695 (5th Cir. 2003)) that the “knowingly or intention‑
ally” mens rea of 21 U.S.C. §841(a) does not apply to the ele‑
ments of drug type and quantity found in 21 U.S.C. §841(b);
the structural differences between the statute at issue in FloresFigueroa and 21 U.S.C. §841 persuaded the Fifth Circuit that
Congress did not intend for the word “knowingly” in §841(a)
to modify language in §841(b).

Court of Criminal Appeals
State’s PDRs
Saavedra v. State, __S.W.3d__ (Tex.Crim.App. No. 019808, 11/4/09): Vacated, remanded
During appellant’s trial for sexually assaulting his stepdaughter by making her perform oral sex, cop was allowed to
testify that appellant admitted through interpreter Casas, a rec
ords clerk with the police department, that on one occasion he
had “accidentally” touched complainant’s breast and vagina, that
she sometimes sat in his lap when he was driving, and that he
had touched her once, apparently intentionally, “over her un
derwear and beside her vagina.” But appellant specifically denied
that complainant ever touched his penis. The interpreter did not
testify. COA reversed, holding cop’s testimony was inadmissible
hearsay and the error was harmful. CCA granted review to de‑
cide whether the interpreter’s rendition of appellant’s statement
constituted an additional, objectionable layer of hearsay. CCA
holds that if the proponent of an out-of-court translation of a
party’s out-of-court statement can demonstrate that the party
authorized the interpreter to speak for him on the particular
occasion, or otherwise adopted the interpreter as his agent for
purposes of translating the particular statement, then the out-ofcourt interpretation may be admitted under Rule 801(d)(2)(C)
or (D) of the Texas Rules of Evidence. If the trial court is not so
satisfied, it should sustain a hearsay objection under Rule 802.
Judgment is reversed and remanded to COA for proceedings
consistent with this decision, and also to address appellant’s
sufficiency claim.

Murray v. State, __S.W.3d__ (Tex.Crim.App. No. 105508, 11/25/09)
Appellant was charged by indictment with the third-degree
felony of making a false statement to obtain credit. Pursuant
to an agreement, he pled guilty to misdemeanor forgery of a
writing. This misdemeanor offense was not included within the
charged offense under the cognate-pleadings test adopted in Hall
v. State, 225 S.W.3d 524 (Tex. Crim. App. 2007). After the case
was taken under advisement, appellant objected to further pro‑
ceedings on this offense. CCA holds that the cognate-pleadings
test adopted in Hall applies to all prosecutions, whether trial
is had before judge or jury. CCA also holds that appellant was
not estopped from complaining. Appellant was not seeking to
withdraw his plea simply because he wanted to. He “assigned
a reason”—that the trial court could not validly render judg‑
ment on the forgery offense because it was not included in the
indictment. When the trial judge took this case under advise‑
ment, he still retained the ability to reject the plea. Under those
circumstances, it was not too late to point out that the plea
agreement was not viable because it was not allowed under the
law. A showing of bad faith on the defendant’s part or substan‑
tial prejudice suffered by the State might perhaps defeat such
an objection, but a need to reschedule the trial is not by itself
sufficient.
Anderson v. State, __S.W.3d__ (Tex.Crim.App. No.
1441-08, 11/18/09)
Before trial, appellant made an unsworn oral motion for
a continuance so that he could mount a defense against the
State’s DNA test results. The judge denied the motion; he pled
guilty and appealed the judge’s denial. COA held that his claim
was preserved because there is a “due process exception” to the
rule that an unsworn oral motion for a continuance preserves
nothing for review. CCA concludes that no such exception ex‑
ists and that the right at issue—a meaningful opportunity to
present a complete defense—is forfeitable. Therefore, by making
an unsworn pretrial oral motion for a continuance, appellant
failed to preserve his claim that the trial judge erred by denying
his motion. CCA reinstates the judgment of the trial court.

SPA’s PDR
Grey v. State, __S.W.3d__ (Tex.Crim.App. No. 0137-09,
11/18/09); Reversed, remanded
Appellant was charged with aggravated assault by causing
bodily injury and using a deadly weapon (his hand) to strangle
victim. Over his objection, the charge contained the lesser in
cluded offense of assault, of which he was convicted. COA re‑
versed the conviction: “[T]he trial court erred by instructing
the jury on the lesser offense of simple bodily injury assault.
Appellant was harmed because he was found guilty of an offense
that, under the evidence, was not a valid, rational alternative to
the offense for which he was on trial. See Arevalo, 943 S.W.2d at
899.” CCA expressly overrules Arevalo because it “is based on

flawed premises, places undue burdens on the prosecutor, and
results in an illogical remedy”—the “illogical remedy” being a
remand for trial on the lesser-included. In the Royster-Rousseau
line of cases, CCA established a two-pronged test for determining
when a trial judge should submit to the jury a lesser-included
offense that is requested by the defendant. Under the second
prong of the test, “some evidence must exist in the record that
would permit a jury rationally to find that if the defendant is
guilty, he is guilty only of the lesser offense.” In Arevalo, CCA
held that the second prong applies equally to lesser-included
offenses that are requested by the State.

Appellant’s PDRs
Ramos v. State, __S.W.3d__ (Tex.Crim.App. No. 081208, 11/18/09); Affirmed
Appellant was found guilty of felony forgery of a govern‑
ment instrument under Texas Penal Code §32.21(b) and (e)
(3) for selling a forged Social Security card to a police infor‑
mant. CCA holds that our state felony forgery statute covers
the forgery of a Social Security card. CCA also holds that a
jury need not be instructed that the term “instrument” means
“negotiable instrument” in the definition of the felony forgery
offense. “Instrument” as used in §32.21(e)(3) does not have a
statutory definition or a technical legal meaning.
State v. Dunbar, __S.W.3d__ (Tex.Crim.App. No. 171308, 11/18/09); Affirmed
In June 1997, appellee pled nolo contendere to indecency
with a child, and the trial court placed her on deferred for 10
years. In April 2007, the State filed a motion to adjudicate because
Appellee had violated community supervision. On September
5, 2007, the trial court adjudicated her guilty of indecency and
sentenced her to four years. Appellee did not appeal or file a
motion for new trial. In December 2007, she filed a motion for
shock community supervision. In February 2008, the trial court
granted appellee’s motion. On direct the State complained that
a trial court lacks jurisdiction to suspend a prison sentence
months after a defendant has begun serving it, unless the shock
probation statute is applicable, and it was inapplicable because
Appellee was convicted of a 3g offense. COA rejected Appellee’s
assertion that the State had waived this argument by failing to
raise it in the trial court and vacated the shock probation order,
and remanded to the trial court with instructions to carry out
the sentence previously imposed. CCA agreed. The trial court,
at the time it placed Appellee on shock community supervision,
lacked the jurisdiction to do so. If no community supervision
is imposed, no motion for new trial or in arrest of judgment is
filed, and no appeal is taken, then the trial court’s personal ju
risdiction over the accused terminates 30 days after sentencing.
The trial court did not re-acquire personal jurisdiction by virtue
of the shock probation statute because Appellee was ineligible
for shock probation. Tex.R.App.Proc. 33.1 did not prohibit the

State from raising a jurisdictional complaint for the first time
on appeal. Rule 33.1 provides that as a prerequisite to present‑
ing a complaint for appellate review, the record must show that
the complaint was made to the trial court. But Rule 33.1 does
not apply to absolute systemic requirements such as trial court
jurisdiction.

Appellant and State’s PDRs
Morris v. State, __S.W.3d__ (Tex.Crim.App. No. 024007, 11/18/09); Affirmed
Appellant’s high-speed boat collided with a cabin cruiser
on Lake Conroe, killing two adults and a baby. A jury convicted
appellant of three counts of intoxication manslaughter. CCA af‑
firms the competency jury’s verdict that Appellant, who claimed
amnesia concerning the boat accident, was competent to stand
trial. There was ample evidence that appellant had (1) a suffi
cient present ability to consult with the lawyer with a reasonable
degree of rational understanding; and (2) a rational as well as
factual understanding of the proceedings against him. The am‑
nesia of the defendant does not per se render him incapable of
standing trial or receiving a fair trial. The competency jury was
entitled to credit the opinion testimony of the State’s experts
that appellant was competent. CCA also rules on the appropriate
remedy for an unlawful, partially stacked sentence. The jury had
sentenced appellant to 18 years for each count of manslaughter.
When a defendant is convicted of multiple counts of intoxica‑
tion manslaughter, the trial judge has authority to cumulate
the sentences or to have them run concurrently. The trial judge
stacked the sentence in Count II onto Count I. The judge then
purported to stack 12 years of Count III onto Count II, resulting
in a 48-year sentence. Recognizing that this was unorthodox, the
judge pronounced an alternative sentence: “The Record should
be very clear, in the event there is a challenge as to whether I can
do what I’m doing. If I can’t, it’s consecutive for 54 years.” CCA
says the judge simply did not have the authority to do this. The
judgment is reformed so that appellant’s sentence on Count
III runs concurrently with his sentence on Count II. The order
cumulating Count II and Count I remains intact. CCA echoes
other state courts that have recently addressed this issue: A trial
court is without authority to impose alternative sentences.

Appeal from Denial of Post-Conviction
DNA Testing
Leal v. State, __S.W.3d__ (Tex.Crim.App. No. 76,049,
11/18/09); Affirmed
Appellant was convicted of capital murder and sentenced
to death. CCA affirmed his conviction and sentence on direct
appeal, and the U.S. Supreme Court denied certiorari. Without
conducting a hearing, the trial court denied Appellant’s mo‑
tion for post-conviction DNA testing under Chapter 64 of the
Code of Criminal Procedure. CCA finds that the trial court did
not err in denying Appellant’s motion. Because the jury found

him “guilty of capital murder as charged in the indictment,”
which included both kidnapping and aggravated-sexual-assault
paragraphs, he must show that there is greater than a 50 percent
chance that if the DNA testing provided exculpatory results, he
would not have been convicted under either paragraph. Appel‑
lant has not shown that further DNA testing would establish by
a preponderance of the evidence that he would not have been
convicted of sexual assault. Nor would new DNA testing have
any effect on the evidence of the kidnapping allegation. Thus
Appellant has not shown that there is greater than a 50 percent
chance that he would not have been convicted of capital murder
based upon such testing.

Writ of Prohibition
Simon v. Levario, __S.W.3d__ (Tex.Crim.App. No.
76,183, 11/18/09); Relief denied
Relator was indicted for capital murder. The State elected
not to seek the death penalty. During pretrial, Relator indicated
that he seeks to present the testimony of a mental health expert
in regards to his mental state and the voluntariness of his con
fession. In response, the State filed a motion to have Relator
evaluated by its own psychiatric expert so it could be prepared
to rebut any expert testimony. The trial court granted the State’s
motion. The State’s expert was ordered not to interrogate Relator
about the facts of the offense and not to reveal the results of his
examination to the prosecutors unless and until Relator’s expert
should testify. Relator has filed an application for writ of prohi
bition seeking relief from the trial court’s order arguing that the
order impinges on his Fifth and Fourteenth Amendment right
to be free from compelled self-incrimination. CCA says that
because this is not a well-settled legal issue—and because the
trial court imposed tight restrictions on the State in its order—
Relator did not establish a clear right to be insulated from a
State’s psychiatric expert. To receive the extraordinary relief of
mandamus or prohibition, the Relator must show a clear right to
the relief sought. That is to say, the circumstances must dictate
but one rational decision under unequivocal, well-settled. and
clearly controlling legal principles.

Court of Appeals
Summaries are by Chris Cheatham, of Cheatham and Flach,
PLLC, Dallas, Texas.
Parker v. State, __S.W.3d__ (Tex.App. No.
11-08-00214-CR—Eastland 9/10/09)
Duration of traffic stop deemed reasonable, even though
officer prolonged it over 40 minutes waiting for canine officer
to arrive.

Griffith v. State, 296 S.W.3d 319 (Tex.App.—Amarillo
2009)
D did not violate his community supervision requirement
that he “not frequent areas where children congregate,” even
though he was caught sitting next to the entrance to the chil‑
dren’s section of the library; D successfully argued that use of
the word “frequent” connotes “multiple instances, as opposed
to one,” and State failed to prove that he went to library on
more than one occasion. “[T]he State proposed that because
[D], during this one episode, not only entered the library to use
a computer located across from a 15-year-old girl but also sat
next to stairs which led to a children’s area upstairs, his actions
showed multiple instances . . . We find the argument interest‑
ing though unpersuasive. If accepted, it would also support the
notion that with each step [D] took towards the computer and
stairwell, he committed additional violations since with each
step he was geographically in a different place in relation to the
children.”
Thomas v. State, __S.W.3d__ (Tex.App. No.
14-08-00207-CR—Houston [14th Dist] 9/15/09)
D sufficiently fit description of robbery suspect so as to
justify detention, even though he was wearing a white shirt,
not “wearing all black” as the witnesses had reported, and even
though the witnesses were unsure of the race and did not indi‑
cate height, weight, or other distinguishing factors. “[Witnesses]
testified that the robbers wore large, bulky clothing, including
hooded jackets or bandanas to cover their faces. . . . The rob‑
bery occurred in February, and there was testimony that it was
cold outside, so [officer] could have reasonably determined
that [D] had removed his jacket earlier to evade identification.
This conclusion is further supported by [officer’s] description
of [D’s] white shirt as an undershirt and [officer’s] testimony
that [D] complained that he was cold and so voluntarily sat in
a patrol car with the heater running.”
Thomas v. State, supra
In the same case, during the weapons frisk, D “consented”
to the search of inside his pocket, even though D never verbally
uttered any words of consent, because of the below-described
acts. “Here, after [officer] patted down [Ds], she asked if they had
any identification on them. [D] stated that he had a wallet, but
[D] said that he did not have a wallet with him. [Officer] then
asked [Ds] what they were doing and where they were going,
and they responded that they were going to buy chips. [Officer]
asked [D] how he was going to buy chips when he had no wal‑
let. [Officer] testified that [D] seemed ‘almost offended’ and he
‘put his hands up and turned and gave [her] his pocket’ as he
said ‘I’ve got money’ and ‘look,’” which amounted to “consent,”
held court.

Chism v. State, __S.W.3d__ (Tex.App. No.
06-09-00045-CR—Texarkana 9/16/09)
Not sufficient to justify frisk for weapons was officer’s per‑
sonal policy, to wit: “Every single time I make contact with a
suspect, I check for weapons for officer safety.” Nor was frisk
justified on officer’s observation that transient population (of
which detainee was a member) “usually have weapons on them.”
“To conclude otherwise would subject very nearly any lawfully
detained homeless or transient person to a pat-down search at
any moment.” Furthermore, “[D] was suspected of panhandling,
not generally considered a violent offense that could lend itself
to justifying concern for officer safety.”
In re D.J.C., __S.W.3d__ (Tex.App. No. 01-07-01092-CV
—Houston [1st Dist] 9/24/09)
Juvenile who gave statement while in interview room was
“in custody,” even though officer, before the interview, instructed
juvenile that he would be giving a “voluntary statement . . .
[D was] alone in a locked room used for the interrogation of
adult, as well as juvenile . . . with an armed police officer at the
time he made the statement . . . We conclude that by excluding
[D’s] grandmother from the interview room, despite her ex
press request to be present, having the magistrate judge read
appellant his rights, then returning to the interview room and
locking it, Officer Garcia signaled a change in the nature of the
interview.”
Hubert v. State, __ S.W.3d__ (Tex.App. No.
01-08-00186-CR—Houston [1st Dist] 9/24/09)
Court deemed D in possession of drugs (with dissent) that
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were found in house, even though “documents in the house
showed his address to be elsewhere . . . no one testified that
he lived [there]; his fingerprints were not found on any of the
PCP bottles . . . no accomplices testified against him; [D] never
confessed to any crime; and the PCP was not in plain view . . .
The evidence of [D’s] personal documents next to the PCP in
the closet and the car, the drug paraphernalia in plain view, and
the fact that [D] was arrested after leaving the house with a key
to it in his possession all supports a finding that [D] possessed
the PCP,” according to the majority.
Delapaz v. State, __S.W.3d__ (Tex.App. No.
11-07-00329-CR—Eastland 9/24/09)
Evidence that 12-year-old victim was previously assaulted
by another relative was not admissible; State did not “open the
door” when D testified on cross that he did not want to “put
[child] through this again” because said statement was nonre‑
sponsive to State’s question. Said evidence was neither admissible
under rule of optional completeness nor as an exception to the
Texas Rape Shield Law.
Wirth v. State, 296 S.W.3d 895 (Tex.App.—Texarkana
2009)
Insufficient evidence of “intent” existed to support theft
conviction of D, even though D withdrew a large sum of money
from his business checking account and then issued numer‑
ous checks that went unpaid. “Failing to pay those drafts was
a violation of his contract and perhaps shows a character flaw,
but it does not evidence [D’s] intentions to select drafts that he
would refuse to pay.”
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Motion to Quash Information for
Failure to Allege a Culpable Mental State
by Jason D. Cassel
CAUSE NO. _______
STATE OF TEXAS
V.
_______________

§
§
§
§
§

IN THE COUNTY COURT
AT LAW
___________ COUNTY, TEXAS

TO THE HONORABLE JUDGE OF SAID COURT:
INTO COURT comes the Defendant, by and through his undersigned counsel, and respectfully moves
this Honorable Court to hold a hearing on this Motion prior to trial and outside the presence of the jury
and thereafter quash the Information. In support thereof the Accused would show:
I.
The requested hearing is required by the Texas Code of Criminal Procedure Article 28.04.
II.
The defendant is charged with a violation of Texas Transportation Code §545.157, Passing Authorized
Emergency Vehicle Causing Bodily Injury, a Class B Misdemeanor. The Information alleges in pertinent part
that the defendant did then and there:
fail to vacate the lane closest to the Hazard Police vehicle when driving on a highway with two or
more lanes traveling in the direction of the Hazard Police vehicle, fail to slow to a speed 20 miles
per hour less than the posted speed limit when approaching a stationary Hazard Police vehicle
using visual signals and caused bodily injury to Roscoe P. Coltrane by striking him with his vehicle
and injury to Roscoe P. Coltrane’s foot.
III.
Texas Penal Code §6.02 (b) provides:

If the definition of an offense does not prescribe a culpable mental state, a culpable mental state is
nevertheless required unless the definition plainly dispenses with any mental element.
Furthermore, Texas Penal Code §1.03 (b) states that the provisions of Titles 1, 2, and 3 of the Penal Code
apply to offenses defined by other laws unless the statute defining the offense provides otherwise. Texas
Transportation Code §545.157 neither prescribes a mental state nor does it dispense with one. For example, Texas Penal Code §49.11 dispenses with such a requirement by stating that proof of a mental state is
not required for conviction of any violations of Chapter 49 except for possession of an alcoholic beverage
in a motor vehicle. There is no such provision in the Texas Transportation Code for a violation of §545.157.
IV.
In Aguirre v. State, 22 S.W.3d 463 (Tex.Crim.App. 1999), the Court of Criminal Appeals held that the
State must allege a mental element in the prosecution of a city ordinance in El Paso regarding the operation of adult businesses where the ordinance did not plainly dispense with one. In so doing, the Court of
Criminal Appeals held that if the statute is silent as to the mental element of the offense, Texas Penal Code
§6.02 (b) presumes that a mental state is required to be pled as an element of the offense. This logic applies not only to city ordinances but also Transportation Code offenses via Texas Penal Code §1.03 (b). See
Goss v. State, 582 S.W.2d 782, 785 (Tex.Crim.App. 1979), and McCown v. State, 192 S.W.3d 158 (Tex.
App.—Ft.Worth 2006), both applying Tex. Penal Code §6.02 to Failure to Stop and Render Aid, a Transportation Code offense. Here, the State has not alleged a culpable mental element nor does the statute
dispense with this requirement. Thus, the Information in this cause violates Texas Penal Code §§1.03 and
6.02 (b) and should be quashed.
PRAYER
WHEREFORE, PREMISES CONSIDERED, the Accused prays that this Motion be granted and that the
Court quash the Information in this cause
Respectfully submitted,
THE CASSEL LAW FIRM, PC

By:
		
		
		
		
		
		

_____________________________
JASON D. CASSEL
SBN 24006970
P.O. Box 2361
Longview, Texas 75601
Tel: 903.758.5200
Fax: 1.866.421.3860

		
		

Attorney for Defendant

CERTIFICATE OF SERVICE
I hereby certify that a true and correct copy of the above and foregoing instrument has been hand delivered to the District Attorney presently assigned to this case, on this the ____ day of ________________,
2010.

______________________________
JASON D. CASSEL

CAUSE NO. _______
STATE OF TEXAS
V.
_______________

§
§
§
§
§

IN THE COUNTY COURT
AT LAW
___________ COUNTY, TEXAS

ORDER
On this day came on to be heard the Accused’s Motion to Quash for Failure to Allege a Culpable Mental State. The Court having considered the motion is of the opinion that said motion should be:
_________ GRANTED and the Information in this cause should be quashed.
_________ DENIED and the prosecution may proceed as alleged in the information.
Signed and entered this _____ day of ____________, 2010.

______________________________
JUDGE PRESIDING
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Hyatt Regency (host hotel, $175 s/d, $32.44 valet, $24.87 self-park)
(210)222-1234
Menger Hotel ($117 s/d, $25 valet parking)
(210)223-4361
La Quinta ($84 s/d, $21 valet, $17 self-park)
(210)222-9181
Cutoff date 5/ 7/10 or until filled
Shuttles available to convention center
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