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 Enterprise Car Rental
Ten percent discount for TCDLA members. Enterprise is
the largest rental car company in North America in terms of
locations and number of cars, while providing the highest
level of customer service. The corporate account number for
TCDLA members is 65TCDLA. You may contact your local
office directly or visit www.enterprise.com. When booking
online, enter your location, date, time, and the corporate ac‑
count number. You will then be asked for your discount ID,
which is the first three letters of TCDLA (TCD). Make your
reservation at Enterprise Rent-a-Car.
 La Quinta
Ten percent discount to all TCDLA members. Simply tell
the reservations agent that you are with the Texas Crimi‑
nal Defense Lawyers Association or give the discount code
(TCDLA) on the La Quinta website to get the discounted
rate. Visit www.lq.com or call 1-800-531-5900.
 Sprint PCS
15 percent discount to TCDLA members on its wireless
services. Existing Sprint customers can receive the discount
without interruption and new customers can receive addi‑
tional discounts on equipment.
 Subscription Services Inc.
Fifty percent discount off the cover price of more than 1,000
magazines, including Newsweek, New Yorker, Texas Monthly,
etc. Visit www.buymags.com/attorneys.
 Voice for the Defense magazine
A subscription to the only statewide magazine written spe‑
cifically for defense lawyers, published 10 times a year.
 Membership Directory (printed and online)
Comprehensive listing of current TCDLA members, updated,
reprinted, and mailed annually, and online directory of cur‑
rent TCDLA members.
 Lawyer Locator
Online directory providing members an opportunity to list
up to three areas of practice for public advertising.

 Expert List
Extensive list of experts for all types of criminal cases, includ‑
ing investigation, mitigation, and forensics specialists.
 Listserve
A partnership to engage community members in areas of
significant decisions, legislative and capital issues/updates,
upcoming seminars and events, and more . . .
 TCDLA Discounts
Receive significant discounts on CLE seminars and TCDLA
publications. Discounted liability insurance with Joe Pratt
Insurance.
 Strike Force
Strike Force assistance to aid lawyers threatened with or
incarcerated for contempt of court.
 Resources
Expansive library of research papers from renowned criminal
defense lawyers and other valuable information and sites.
 Significant Decisions Report
Professional reports summarizing state and federal cases,
emailed weekly.
 Legislature
Opportunities to be involved in the legislative effort.
 State Motions CD
New members will receive a comprehensive CD of state
forms and motions,including DWI, post-trial, pretrial, and
sexual assault motions.
 Membership Certificate
Display your TCDLA membership with pride! New members
will receive a personalized certificate by mail.
 Brief/Motion Bank
Access to a capital-specific motions bank and habeas corpus
claims for state and federal practice.
 iPhone App
An entire library of criminal codes and statutes in the palm of
you hand.
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September 2–3
TCDLA | Voir Dire
Austin, TX
September 4
TCDLA**/TCDLEI Boards & TCDLA
Executive and CDLP Committee
Meetings
Austin, TX
September 8
CDLP | Trial Tactics: The Art of War
Kerrville, TX
September 17
CDLP | Public Defender DWI Training
El Paso, TX
 October 2010
October 7–8
Texas Criminal Justice Integrity Unit |
The Texas Forensic Science Seminar
Austin, TX
October 14–15
CDLP | 8th Annual Forensics
Dallas, TX
October 21
TCDLA | Defending Juveniles
Houston, TX
October 28
CDLP | Nuts ’n’ Bolts w/ Federal Law |
co-sponsored with Lubbock Criminal
Defense Lawyers Association
Lubbock, TX
October 29–30
CDLP | 30th Annual Prairie Dog
Lawyers Advanced Criminal Law
Course | co-sponsored with Lubbock
Criminal Defense Lawyers Association
Lubbock, TX

October 29
CDLP | 3rd Annual El Paso County
Mental Health Law Conference | cosponsored with El Paso Bar Family Law
Group
El Paso, TX
 November 2010
November 11–12
CDLP | Nuts ’n’ Bolts | co-sponsored
with San Antonio Criminal Defense
Lawyers Association
San Antonio, TX
November 18–19
TCDLA | Stuart Kinard Memorial
Advanced DWI Seminar: CrossExamination of the Arresting Officer
and Expert: Lecture and Demonstration
San Antonio, TX
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December 2–3
TCDLA | Sexual Assault
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December 4
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Executive, and CDLP Committee
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Criminal Defense Lawyers Association
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Seminars sponsored by CDLP are funded by
the Court of Criminal Appeals of Texas.
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Note: Schedule and dates subject to change. Visit our website at www.tcdla.com for the most up-to-date information.

William Harris

Uncommon Courtesy

I

President’s
Message

n the 34 years I have practiced law, there has been a steady decrease in civility. While this
mirrors our society and reaches all three branches of the criminal bar—the judges, the
prosecutors, and the defense attorneys—it is the last group that I want to address. We owe
courtesy to the judge and the prosecutor, and it does not do credit to the defense bar when
we fail to be courteous even in the face of discourtesy. Being discourteous is not to be con‑
fused with being a good, zealous, and effective advocate. In my experience, cold courtesy is
an effective foil to an adversary who is treating you with discourtesy. It looks better to the
jury and underlines the boorishness of your opponent.
We cannot directly control the civility of those judges or prosecutors who visit discourtesy
on the defense, but we can control how we treat one another. We recently had a contested
election for the office of President Elect in our association. Both candidates were gracious and
treated each other with respect; however, some of us were not so gracious. Statements were
placed in emails and blogs that did not reflect well on us or our association. One member
published a blog in which he called one candidate a liar based in part on a misstatement of
events at a meeting the blogger did not attend. I know they were misstatements because I
was at the meeting. The comments constituted a reckless disregard for the truth. More to the
point, they were unnecessary to the more issue-focused statements the blogger was attempt‑
ing to make. They may have created a “rah rah” reaction among those who agreed with the
writer, but they also probably created enemies the writer does not know of who will treat
the writer with distrust in the future.
Criminal defense attorneys are not the most popular people on the planet. Much of
that springs from a misunderstanding of our function and purpose in the system. It does
not help, however, when we vilify one another. If you disagree with a sister or brother in our
organization, express your disagreement as honest disagreement on an issue. It does not
bring persuasion to your argument to make it a personal attack. We are supposed to have
more skill at persuasion than the average citizen. Remember that the lawyer who uttered the
words that broke the power of Senator Joseph McCarthy did not say, “You, sir, are a narrowminded bigot,” but instead said, “Sir, have you no shame? At long last, have you no shame?”

Email and the internet contribute to this incivility. When
you tell someone they are pond scum to their face, it need go no
further. However, if you post it to an email or the web, you have
published your statement, potentially, to the entire world. You
have no control of where that statement goes and who sees it.
When we malign each other we provide confirmation of
the unflattering impression that the public and some judges and
some prosecutors have of us. More importantly we diminish the
cohesiveness that provides our greatest strength as an associa‑

tion. We should be, and I believe we are, better than this. One
of the attractions our association afforded its founders, many of
whom are still among us, was the friendship and camaraderie
born of shared experience and mutual support. This is a vital
part of TCDLA—and what led many to devote themselves to
it. We need to cherish and preserve it.
Remember, there is no recall key on your computer or your
smart phone. Let’s treat each other as friends and colleagues.
Let’s treat each other as we want to be treated ourselves.

TCDLA
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Only those who risk going too far can possibly find
out how far one can go.
—T. S. Eliot

Give us your

Word!

Your experiences in criminal law can contribute to the
continuing education of our membership. Write now for
the Voice for the Defense.
If you would like to submit an article, please send it to
Cynthia Hampton at champton@tcdla.com or
Craig Hattersley at chattersley@tcdla.com
Prior to publication, articles are reviewed and
approved by Greg Westfall, editor, and Jani Maselli,
feature articles editor.
Questions? Call 512-646-2733

Joseph A. Martinez

S

Executive
Director’s
Perspective

pecial thanks to our course directors—Bobby Lerma, Mark Snodgrass, Sheldon Weisfeld,
and Jeanette Kinard—for the Survivor Trial Tactics on South Padre Island. Weather post‑
poned our annual beach barbecue but didn’t hinder the excellent presenters at the seminar.
Thanks to Past President Bobby Lerma for all his help with the seminar. And thanks to Bill
Trantham and his volunteer crew. Bill will be at Prairie Dog.
Special thanks to Carlos Garcia and Amber Elliott, course directors for CDLP’s Getting
It: Understanding the Science and Language of DNA seminar held in Austin. Through their
efforts we had 75 attendees.
Special thanks to Danny Easterling and Grant Scheiner, course directors for the 8th
Annual Top Gun DWI seminar. The seminar—usually held in Houston—was held in Austin
this year. Thanks to Danny and Grant and the outstanding lineup of speakers, we had 200
attendees.
We have submitted our grant requests to the Court of Criminal Appeals for fiscal year
2011. We hope to be notified by end of August.
Thanks to all of the members who came to the Annual Members Retreat in Tapatio
Springs, in Boerne. Everyone enjoyed the camaraderie and beautiful scenery.
All members are invited to the September board meeting to be held in Austin at the
Wyndham Garden Conference Center on south IH35. The meeting will start at 10:30 am
and adjourn at approximately 12:30 pm.
Congratulations to Jeanette Kinard, who has been appointed vice-chair of the Criminal
Defense Lawyers Project Committee. David Moore is chair. The committee will oversee the
programs funded by grants awarded to TCDLA by the Court of Criminal Appeals.
All members should start receiving the new 2010–2011 TCDLA Membership Direc‑
tory the first week in September. Special acknowledgement and thanks to Craig Hattersley,
TCDLA Communications Director, for his work in putting the directory together and on
getting it out on schedule.

The Texas Criminal Justice Integrity Unit, in conjunction
with Senator Ellis’ Office, Texas Department of Public Safety
Crime Laboratory, Texas Police Chiefs Associations, and several
of the CCA grantees, is putting on the two-day Texas Forensic
Science Seminar in Austin at the Texas Capitol Auditorium. The
seminar will be October 4–5, 2010. Admission is free.
TCDLA’s 8th Annual Forensic Seminar will be held in Dal‑
las on October 14–15, 2010. As in years past, the seminar will
have five tracks with breakout sessions on both days. Philip
Wischkaemper and the other course directors have assembled
30+ of the finest forensic scientists in the US.
Thanks to TCDLEI, we are moving on September 25, 2010,
to the new Home Office at 6808 Hill Meadow in Southwest
Austin 78736. Please come by and see your new home office.
We will be open for business with no interruptions to members.
Good verdicts to all.
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Houston
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Greg Westfall

There is no doubt whatever that the world is growing more humane and more sensitive
and more understanding. The time will come when all people will view with horror the
light way in which society and its courts of law now take human life; and when that
time comes, the way will be clear to devise some better method of dealing with poverty
and ignorance and their frequent byproducts, which we call crime.
—Clarence Darrow, “The Futility of the Death Penalty,” 1928 (collected in Verdicts Out
of Court (Weinberg & Weinberg, eds., 1963) at 232 [Hereafter Darrow].

T

Editor’s
Comment

hese words are from a speech that Clarence Darrow delivered in September 1928, eightytwo years ago. This speech, given in the fall before the beginning of the Great Depression,
is written with such hope and positive language that it seems Darrow expected to see this
miraculous evolution before he died.
He pointed out as proof that “[i]n England, the criminal code has consistently grown more
humane, until the offenses punishable by death are reduced to practically one.” Id. As pertains
England, Darrow was prescient, if quite a bit ahead of his time. In 1998, England officially
abolished all that was left of the death penalty in that country, as have all but two countries
in Europe. See http://en.wikipedia.org/wiki/Capital_punishment_in_Europe#cite_note-0.
In fact, a country cannot join the EU without agreeing to prohibit capital punishment. See
id. Our neighbor to the north abolished capital punishment in 1976. See http://en.wikipedia
.org/wiki/Capital_punishment_in_Canada. Our neighbor to the south in 2005 (although
it had not carried out a civil execution since 1937). See http://en.wikipedia.org/wiki/
Capital_punishment_in_Mexico.
Certainly it appears that the world is indeed growing more humane. The rest of the
world, that is.
Not so us. In 2009, with 52 executions to our credit, the USA came in fifth in the world
for the number of our own citizens we put to death. See http://www.amnesty.org/en/deathpenalty/death-sentences-and-executions-in-2009. And the company we keep is rather curious,
to say the least. According to Amnesty International, only 58 countries worldwide still have
capital punishment, and only the following countries performed executions of their own
citizens in 2009: Bangladesh, Botswana, China, Egypt, Iran, Iraq, Japan, Libya, Malaysia,
North Korea, Saudi Arabia, Singapore, Sudan, Syria, Thailand, USA, Viet Nam, and Yemen.
See Death Sentences and Executions 2009, Amnesty International, available at http://www
.amnesty.org/en/library/info/ACT50/001/2010/en.

Heading the list with an unknown number of executions,
but probably in the low thousands, is the People’s Republic of
China. Next up is Iran with at least 388. After Iran is Iraq with
120 or so. The number 4 slot is occupied by Saudi Arabia with 69.
Take a long look at this list of countries. Capital punish‑
ment is the common denominator in this list. Tell me, is there
anything else about the other governments on this list you would
like to adopt as our own? Perhaps we could be a little more
like Sudan? Hell, we and Japan are the only ones on the list
considered “developed.”
During the speech cited above, Darrow raised the same
rhetorical question we hear from today’s abolitionists: “How
can the state censure the cruelty of the man who—moved by
strong passions, or acting to save his freedom, or influenced by
weakness or fear—takes human life, when everyone knows that
the state itself, after long premeditation and settled hatred, not

only kills, but first tortures and bedevils its victims for weeks
with the impending doom?” Darrow, supra, at 262.
To me, it takes some pretty fancy thinking to get past the
cognitive dissonance triggered by our government’s killing some‑
one to show it’s wrong to kill. Apparently the vast majority of the
developed world agrees. I wonder if Darrow would be happy at
that. Or would he be ashamed that the United States of America
persistently refuses to join it?
Probably both, but ever looking for that time “when all
people will view with horror the light way in which society and
its courts of law now take human life.”
Let’s all hope.
http://www.amnesty.org/en/death-penalty/deathsentences-and-executions-in-2009
http://en.wikipedia.org/wiki/Capital_punishment

The Texas Criminal
Justice Integrity Unit
In conjunction with Senator Rodney Ellis’
Office, Texas Department of Public Safety
Crime Laboratory, Center for American and
International Law, Texas Criminal Defense
Lawyers Association, Texas District and County
Attorneys’ Association, Texas Center for the
Judiciary, & Texas Police Chiefs Association

Presents

THE TEXAS FORENSIC
SCIENCE SEMINAR
October 7–8, 2010
Texas State Capitol Auditorium (E1.004)
Tuition is FREE for All Registrants
12.5 Hours of MCLE Credit Including
1 Hour of Ethics Credit Available

J

oe B. Cannon was
presented the 2010 Texas Bar
Foundation Outstanding 50 Year
Lawyer Award at the Texas Bar
Foundation’s Annual Dinner on June 11 in
Fort Worth. The Outstanding 50 Year Lawyer
Award recognizes attorneys whose practices
spanned fifty years or more, and who adhere to
the highest principles and traditions of the legal
profession and service to the public. Cannon
shares this year’s award with Henry Gilchrist of
Dallas and Blake Tartt of Houston.
As an ambitious University of Texas law student,
Joe Cannon took his interest in the law one
step further by successfully running for the
Texas House of Representatives. As a house
member, Cannon played an instrumental role in
passing progressive legislation, including a bill
that eliminated a state poll tax and legislation
that accelerated the integration of Texas public
schools and universities. After serving three
terms in the Legislature and completing law
school, Cannon returned to his roots and set

up practice in Groesbeck,
where he still actively practices
today. During the past 50 years,
Cannon has demonstrated a strong
commitment to the legal profession
by serving on the State Bar of Texas
Board of Directors, where he served as chair in
1979–1980. He has also chaired the State Bar
of Texas Sunset Committee, served as a Texas
Bar Foundation Trustee, and has never missed
a State Bar of Texas annual meeting. Cannon
has committed countless hours to representing
legally underserved Texans and has been a
member of the Pro Bono College for more than
15 years.
The Texas Bar Foundation funds programs to
enhance the rule of law and the system of justice
in Texas, especially for programs that relate to
the administration of justice; ethics in the legal
profession; legal assistance for the needy; the
encouragement of legal research, publications,
and forums; and the education of the public.
Membership of the Foundation is by invitation
and is comprised of the state’s top attorneys.

F. R. Buck Files Jr.

T

he practice of law and hearings and trials are so common in our lives that we often forget
that our clients and their families often have no more idea than a goose as to what the
criminal justice system is all about. That would certainly be true of Rashaun A. Puryear. He
was alleged to have committed five drug-related offenses and was the defendant in a case on
the docket of United States District Judge Kim R. Gibson of the Western District of Pennsyl‑
vania. Recently, Puryear learned that Judge Gibson had granted the government’s motion to
disqualify the lawyer whom he had hired to represent him, and that he was to have counsel
appointed for him. Not a good day for Mr. Puryear. United States v. Puryear, ___ F.Supp.2d
___, 2010 WL 2572450 (W.D. Pa. 2010).
Judge Gibson did not plow new ground; however, she wrote an excellent and wellreasoned opinion about a conflict of interest issue. Puryear is also a good example of a great
truth: The case doesn’t have to come from the Supreme Court or from a Circuit Court for
it to be worth reviewing.
Judge Gibson’s opinion reads, in part, as follows:

Federal
Corner

[Background]
This matter comes before the Court on the Government’s Motion to Disqualify Coun‑
sel (Doc. No. 82). The Government filed the motion upon discovering that one of its
witnesses is a former client of defense counsel Jerome J. Kaharick. The Government
does not identify the witness by name in its motion but describes the scope of the
witness’ previous representation by Mr. Kaharick and the nature of the anticipated
cross-examination by defense counsel. Mr. Kaharick has filed a response to the Gov‑
ernment’s motion expressing his inability to comment on the conflict without learn‑
ing the identity of the former client in question.1 For the reasons set forth below, the
Court will grant the Government’s motion.
FN1 Pursuant to the Court’s pretrial order, both the Government and Defen‑
dant filed their witness lists under seal.
Mr. Puryear was indicted on five counts of drug-related offenses on September 15,
2009. (Gov.Mot.¶ 1.) He retained Mr. Kaharick to represent him. (Gov.Mot.¶ 2.) One of

the witnesses the Government intends to call has a prior
conviction in the Cambria County Court of Common
Pleas for unlawful firearms possession and unlawful flight
to avoid apprehension. (Gov.Mot.¶ 5.) The witness was
represented in that criminal prosecution by Mr. Kaharick.
(Gov.Mot.¶ 6.) Thus, one of the Government’s witnesses
is a former client of Mr. Kaharick. The Government also
represents that the conviction in question would consti‑
tute appropriate impeachment material under Federal
Rule of Evidence 609(a)(1). (Gov.Mot.¶ 7.)
[The Sixth Amendment Right to Counsel]
The right to counsel of choice is a right “derived from
the [Sixth Amendment] right to effective assistance of
counsel, for ‘the right to counsel being conceded, a de‑
fendant should be afforded a fair opportunity to secure
counsel of his own choice.’ ” Id. at 748 (quoting Powell
v. Alabama, 287 U.S. 45, 53, 53 S.Ct. 55, 77 L.Ed. 158
(1932)). The Third Circuit points out that “a primary
purpose of the Sixth Amendment is to grant a criminal
defendant control over the conduct of his defense—as ‘it
is he who suffers the consequences if the defense fails.’ ”
Moscony, 927 F.2d at 748 (quoting Faretta v. California,
422 U.S. 806, 820, 95 S.Ct. 2525, 45 L.Ed.2d 562 (1975)).
The protections of the Sixth Amendment thus include “a
presumptive right to the counsel of one’s choice.” Mos
cony, 927 F.2d at 748. The Third Circuit “has clearly stated
the importance of a defendant’s securing the counsel
of his choice.” Fuller v. Diesslin, 868 F.2d 604, 610 (3d
Cir.1989). The defendant’s choice of counsel is “the most
important decision a defendant makes in shaping his
defense. . . . Attorneys are not fungible, as are eggs, ap
ples, and oranges. Attorneys may differ as to their trial
strategy, their oratory style, or the importance they give
to particular legal issues. . . . [A] defendant’s decision to
select a particular attorney becomes critical to the type
of defense he will make and thus falls within the ambit of
the sixth amendment.” Id. at 610 (quoting United States
v. Laura, 607 F.2d 52, 56 (3d Cir. 1979)).
[Overcoming the Presumptive Right to
Chosen Counsel]
The presumptive right to chosen counsel must be over‑
come in order to deprive a defendant of his retained
counsel. . . . A conflict of interest can overcome the
presumptive right to chosen counsel because the Sixth
Amendment’s guarantee of effective assistance of counsel
includes the right to conflict-free representation. . . . The
Court need not wait for the conflict to actually present

itself at trial. Indeed, “that presumption may be overcome
not only by a demonstration of actual conflict but by a
showing of a serious potential for conflict.” Wheat, 486
U.S. at 164.
[The Conflict of Interest in this Case]
Here, the Court finds that the conflict that has arisen
in this case, most properly characterized as “actual” but
certainly at least of serious potential, outweighs the De‑
fendant’s presumptive right to the counsel of his choice.
A division of loyalty threatens to inject itself into this case
during Mr. Kaharick’s cross-examination of the Govern‑
ment’s witness. The Government hones in on the Rule 609
impeachment it expects during the cross-examination
and Mr. Kaharick’s ethical obligations (Gov.Mot.¶ 7), but
this to the Court appears to be the most innocuous part
of the anticipated cross-examination since Mr. Kaharick
would at least be confined to matters of public record
(i.e., the conviction itself). Certainly the very idea of an
attorney impeaching a former client with a conviction
that came out of the former representation is extremely
unpalatable and militates strongly in favor of disquali‑
fication. The Court simply notes that the impeachment
itself need not necessarily violate an ethical rule. Far more
noxious to trial proceedings than the impeachment by prior
conviction (a small, though damaging, slice of the entire
line of questioning) is the very cross-examination itself,
wherein the former attorney would be pitted against the
former client. With or without impeachment by prior con
viction, “an attorney who cross-examines former clients
inherently encounters divided loyalties.” Moscony, 927
F.2d at 750. That is the critical conflict of interest that
overcomes the Defendant’s presumptive right to counsel
of choice [emphasis added].
[The Possibility of a Waiver by the Defendant]
It is unknown whether the Defendant would be willing
to waive conflict-free representation. Indeed, it is not
clear how the Defendant could even decide that question
since he does not know the name of the Government’s
witness. In the event of a proffered waiver, though, the
Court would have to resolve the clash of the defense
counsel’s rights and duties that arises “when a defendant
seeks to waive his right to conflict-free representation in
circumstances in which the counsel of his choice may
have divided loyalties due to . . . prior representation of
another client who is . . . a government witness.” Moscony,
927 F.2d at 749. Waiver is contemplated by the Pennsyl‑
vania Rules of Professional Conduct, most pertinently

Rule 1.9, duties to former clients, and Rule 1.7, conflicts
of interest with current clients.
[Waiver Is Not Appropriate in This Case]
The Supreme Court has made clear that “where a court
justifiably finds an actual conflict of interest, there can
be no doubt that it may decline a proffer of waiver. . . .”
Wheat, 486 U.S. at 162. The Court need not wait for
a proffered waiver to decide one would be ineffective.
Because the Court finds the conflict of interest in Mr.
Kaharick’s continued representation of the Defendant to
be so serious, it preemptively declines any waiver should
one even be contemplated.
No waiver in this case could alleviate the Court’s
concerns for the Defendant’s effective assistance of coun‑
sel, regardless of Mr. Kaharick’s skill as an attorney. The
fact that the Pennsylvania Rules of Professional Conduct
allow for waiver in certain circumstances by no means
compels the Court to entertain it. Placing an attorney
in the position of impeaching his former client with a
conviction on which the attorney once served as defense
counsel would do little to engender respect for the court
or the legal profession. The entire cross-examination
places too great a strain on the attorney-client relation‑
ship to be tolerated in the courtroom. Furthermore, there
is no doubt as to the possibility of “future attacks over
the adequacy of the waiver or the fairness of proceedings
in [this Court] and the subtle problems implicating the
defendant’s comprehension of the waiver.” . . . The Court
need not even inquire as to the possibility of a waiver
because no waiver could cure the collateral damage that
would befall the trial proceedings were disqualification
to be denied. The Court’s considerations militate in favor
of disqualification in this case.
[The Collateral Consequences of the Court’s Decision]
The Court’s disposition of the Government’s motion, albeit
legally sound, deals an unexpected blow to the Defendant.
. . . Mr. Kaharick and his client have been blind-sided
shortly before trial. . . . It is no light matter for this Court
to disqualify Mr. Kaharick, for “the effect of a disqualifica‑
tion is to deny a criminal defendant his or her presump‑
tive right to chosen counsel.” United States v. Voigt, 89 F.3d
1050, 1078 (3d Cir.1996). The Government’s presentation
of its case remains unaffected [emphasis added].
[The Orders of the Court]
IT IS HEREBY ORDERED that the Government’s Mo‑
tion to Disqualify Counsel (Doc. No. 82) is GRANTED.

IT IS FURTHER ORDERED that Attorney Jerome
J. Kaharick is disqualified and removed from represen‑
tation of Defendant Puryear and that another counsel
shall be appointed for Defendant Puryear.
Fifth Circuit Cases
Six district judges of the Fifth Circuit have authored opinions
on the issue of conflict of interest as raised by the Govern‑
ment’s motions to disqualify counsel. In two of these cases, the
district court denied relief; in four of these cases, the district
court granted relief:
6 Relief denied: United States v. Decay, 406 F.Supp.2d 679
(E.D. La 2005); United States v. Morris, 785 F.Supp. 1238
(N.D. Tx 1992).
6 Relief granted: United States v. Jefferson, 2009 WL 4547691
(E.D. La 2009) [Slip copy]; United States v. Cheshire, 707
F.Supp.2d 235 (M.D. La 1989); United States v. Edwards, 39
F.Supp.2d 716 (M.D. La 1999); United States v. Philips, 952
F.Supp.2d 480 (S.D. Tx 1996).
When a district court finds that there is a conflict of inter‑
est and disqualifies the defendant’s attorney, there is no right
to an interlocutory appeal; rather, this is just another issue for
appellate review. The latest Fifth Circuit case to address this
issue was United States v. Sanchez-Guerrero, 546 F.3d 328 (5th
Cir. 2008). A panel of the Circuit (Davis, Clement and Elrod,
Circuit Judges [opinion by Clement]) held that the defendant’s
Sixth Amendment right to counsel of his choice was not violated
by United States District Judge Hilda Tagle’s disqualification of
the defendant’s original counsel.
My Thoughts
If you practice law in SmallTown Texas, you know all about
conflict of interest issues. If you are a lawyer with a statewide
or national reputation, you know all about conflict of interest
cases. Common sense tells us to avoid these issues because they
can embarrass us.
And while it is embarrassing to see your name in an un‑
favorable opinion, it is even worse to see it in a complaint filed
with the State Bar of Texas. If you want to review what the State
Bar’s Chief Disciplinary Counsel and the Commission on Lawyer
Discipline are going to take as their authority on a conflict of
interest complaint, look at Rule 106 (Conflict of Interest; General
Rule) of the Texas Disciplinary Rules of Professional Conduct.

treatment, not punishment.

Send your letters, pictures, gripes, bonehead gaffes, or whathave-you to champton@tcdla.com or chattersley@tcdla.com.

Kudos
Congratulations to Thad Davidson, Tina Brumbelow, Jim
 
Huggler, Reeve Jackson, and Wes Volberding for their
stunning reversals in the Mineola Swingers’ cases. Bobby
Mims’ firm provided investigative resources and logistical support. Melinda Carroll of TIFS was the investigator on the Patrick Kelly case. Wes Volberding was lead
appellate counsel. Additionally, Wood County DA Jim
Wheeler provided the defense with all the exculpatory
evidence that was hidden by the Smith County DA and
the Texas Rangers. A great result for all involved!
Past-president David Botsford of Austin recently received
 
16 not guilty verdicts (out of 16) in Houston. The jury
acquitted after a three week+ trial in less than 2½ hours
of deliberations—which David says is fairly interesting
given the $43 million in false billings and $19.6 million
in false claims paid, and considering the client had
signed literally hundreds of prescriptions and certificates
of medical necessity in blank. Congratulations, David,
on this truly amazing victory!
Congratulations to defense lawyers Ed Camara and James
 
Tocci, mitigation specialist Laura Tansey, and paralegal
Michelle Camara, whose hard work compelled the San
Antonio District Attorney to agree to a NGRI verdict
for Otty Sanchez, a schizophrenic mother who killed
her infant. This is a wonderful outcome for a woman
who needed—and really benefitted from—this team’s
thorough and compassionate investigation of her life and
her mental health history. Their work revealed a woman
who had struggled with schizophrenia and who likely
was psychotic at the time of the homicide. As a result of
this team’s work, Otty will receive what she really needs:

Congratulations to Doug Parks and co-counsel John
 
Scott, Brendan Ross (mitigation specialist), and Jeff Gardner (fact investigator). The team got the AG’s office to
waive death after first saying it would be pursued. They
then won an acquittal for a client who was already serving time for murder. Jury was out 1 hour and 45 minutes
(lunch included). You guys are awesome!
Kudos to Randy Mack of Corpus Christi who has had a
 
string of recent victories:
•	Directed verdict in an aggravated robbery. Judge
stated it was the first time she had ever granted a directed verdict in a criminal case in her eight years on
the bench.
• 30-minute not guilty on June 29, 2010 in a DWI case.
•	In March 2010, where his client was charged with
29 counts of aggravated sexual assault and a seconddegree indecency with a child, seven counts were dismissed prior to voir dire, and after two days of trial, all
aggravated sexual assault counts were dismissed and
client pled guilty to the remaining indecency counts
in exchange for a three-year prison term.
•	Got a lesser included offense of second-degree possession of a controlled substance, although his client
was found with 55 rocks of crack cocaine, and was
charged with first-degree possession with intent to
deliver a controlled substance. Even though client had
three previous felony convictions the judge assessed
ten years in prison.

Dispatches
Dear Brother & Sister Members of TCDLA:
As the new president-elect for TCDLA I have some thoughts
that I feel are important to share with you. First, I want to thank
God for the opportunity to serve you by being elected. Second,
I want to not only thank those of you who voted for me, but
also, those of you who voted for Keith Hampton because
absent all the votes we would have not been able to have a
meaningful election. I also want to take this opportunity to
again thank Keith for being a gentleman during and after the

election. Here, I think it is important for the membership to
know, that after the results were announced, both Keith and I
visited, shared a drink, and both agreed that there needed to be
solidarity within TCDLA for it to continue its mission.
In regard to solidarity, Abraham Lincoln, speaking about
of a Bible verse, made a historical speech where he said that
“a house divided against itself cannot stand.” He also said in
his second inaugural address, “with malice toward none; with
charity for all; with firmness in the right, as God gives us to see
the right, let us strive on to finish the work we are in; to bind
up the nation’s wounds. . . .” Following up on that sentiment,
I think for the good of TCDLA that we, too, ought to come together and bind our wounds and move forward as professionals
dedicated to the betterment of our organization.
		Lincoln was right then and we would be wise to follow his
way now. This is not a time to be divisive. Rather, it is a time
for us to come together with a single-minded purpose to both
improve our criminal justice system and our organization.
		It is my belief that this is the time for us to think positive thoughts. Our election had at least four positive results. It
proved that each TCDLA member’s voice can be heard and that
TCDLA can be responsive to a majority of its members. Further,
it caused all of us to look carefully at TCDLA and to reconsider
the course the organization had set for itself. Lastly, it gave
meaning to conflict and legislative issues noted in my position statement. For example, that we should seek legislation
to prevent defeated jurists from presiding over criminal cases.
Clearly, defeated governors do not govern, defeated legislators do not legislate, and so should be the case with defeated
judges. We will pursue these issues.
		I pledge to each of you that I will work to further the goals
of YOUR organization. As YOUR president-elect (and as presi-

We were remiss in not mentioning the passing of one of
the charter members of TCDLA, Houston attorney Clyde
Woody, whose Supreme Court cases changed criminal
law and are studied in law schools around the country.
A veteran of two wars, Clyde was best known for highprofile cases of such celebrities as socialite Candace
Mossler, Baron Portanova, and Judy Garland, as well as
First Amendment lawsuits over the movie “Deep Throat,”
but it was his appellate work on Fourth Amendment
search-and-seizure rights that, in the words of Racehorse
Haynes, changed the world. “He changed it for every
defendant who has been on trial since.”

dent next year), the mindset that that I will keep is that “it is
not about me, but about YOU!” To this end, I invite each of you
to not only contact me if I can be of service to you, but also, I
invite your ideas as to how WE can make TCDLA better. Please
email or call me.
With kindest regards, I am
J. Gary Trichter

Annie Lesser
Annie Lesser of Dallas passed away peacefully
on July 26, 2010, after a lengthy illness, her
loving family and friends by her side. She was
56. Annie is survived by her husband, TCDLA
member Peter Lesser, whom she described as
“my friend, my law partner, and my idea of
the greatest man in the world,” two daughters
and two grandsons, as well as several felines.
Annie graduated magna cum laude from the
University of Nebraska School of Law. She also
held an undergraduate degree in psychology
and physiological psychology. In 2010 she ran
as a Democrat for a district bench in Dallas
County but unfortunately did not make it past
the primary. What a wonderful judge she would
have been. Annie had many interests and was a
strong advocate of civil rights. She was a member
of, among others, LULAC, Stonewall Democrats,
and of course, TCDLA. Annie was a treasure to
all who knew her, and she will be sorely missed.
To honor Annie, please make a donation in her
name to her favorite charity, the ASPCA.

We need 38 volunteers
to fill 38 vacancies on the
TCDLA Board
Any member of TCDLA in good standing who desires to make application to serve on the TCDLA Board of
Directors or Associate Board of Directors should fill out the form on page 22 and forward it to the TCDLA
home office (1717 W. 6th St., Ste. 315, Austin, TX 78703) or fax it to 512-469-9107 on or before November 1, 2010.
The nominations committee as shown on the right will meet in Fort Worth to consider applications
nominating new board members on December 4, 2010. TCDLA Bylaws, Art. IX §2: “Prior to January 31st of
each year, the President-Elect shall appoint a Nominations Committee consisting of one member from each
of the Association’s membership areas and all officers. . . . The Nominations Committee shall meet, and the
members present shall select its nominee(s) for those positions in the Association which are open for election
or reelection.”

District 4
Heather Barbieri

District 3
Mark Snodgrass

District 5
Mimi Coffey
District 6
Russell Wilson

District 1
Carol Powell

District 7
Jason Cassel

District 8
Kerri AndersonDonica

District 9
Bennie Ray

District 2
Fred Brigman
District 11
Harold Danford

District 13
James Makin
District 14
Danny Easterling

District 10
George Scharmen

Board Vacancies:
Secretary
12: Directors completing second term and going off board.
10: Directors completing first term and eligible for re-nomination to second term.

District 12
Jimmy Granberry

Associate Board Vacancies:
7: Associate Directors completing second term and eligible for nomination to Big Board.
9: Associate Directors completing first term and eligible for re-nomination to Associate Board (or nomination to
Big Board).

Breakdown of Vacancies:
Going off: Number of Directors and Associate Directors in each district completing second term and going off
board. (Associates are eligible for nomination to Big Board.): District 1 –1; District 4 – 2; District 5 – 2; District
6 – 2; District 7 – 2; District 8 – 2; District 9 – 1; District 10 – 1; District 11 – 1; District 12 – 2; District 13 – 1; District
14 – 2.
Re-nominations: Number of Directors and Associate Directors in each district completing first term and eligible for re-nomination and/or nomination to Big Board: District 1 – 0; District 3 – 2; District 4 – 4; District 5 – 1;
District 6 – 1; District 7 – 5; District 8 – 1; District 9 – 1; District 10 – 1; District 11 – 1; District 12 – 2; District 13 – 0.
Grand total: 38

APPLICATION FOR MEMBERSHIP TO BOARD OF DIRECTORS
Date: _________Name: _______________________ Date of birth:___________Business address:________________________City: _____________
State: _________ Zip:______________Business phone: ______________Office fax:_____________________Business e-mail: __________________
College Attended: ________________________________________
To: ____________From:____________ Degree: ____________________
Law School Attended: ____________________________________
To: ____________From:____________ Degree: ____________________
What percentage of your practice is devoted to Criminal Law? ________State Bar membership number: __________
Date admitted to the State Bar of Texas: ________
Name of firm, partnership and/or professional association: _________________________________________________________________________
Describe your legal career and experience as criminal defense practitioner (Please attach additional sheets, if necessary) : ____________________
________________________________________________________________________________________________________________________________
During the five years immediately preceding the date of this application, list your criminal law activities to the extent and the capacity indicated:
ACTIVITY
NUMBER AS LEAD COUNSEL
State Felony Jury Trials
State Misdemeanor Jury Trials
Federal Jury Trials
State Appeals
Federal Appeals
State and Federal Non-Jury Trials
State and Federal Pleas of Guilty
State and Federal Post Conviction Remedies
Juvenile Proceedings
Dismissals
Grand Jury No-Bills
Case Decided on Pre-Trial Motions Where Evidence was Presented
Probation and Parole Revocations
(circle one)
Yes
No

(1)

Yes

No

(2)

Yes

No

(3)

Yes

No

(4)

Yes

No

(5)

NUMBER AS CO-COUNSEL

DISCLOSURE OF CONDUCT

Have you been subject to any disciplinary sanctions by the State Bar of Texas, by a district court in Texas, or by an
entity in another state which has authority over attorney discipline? Disciplinary sanctions include disbarment,
resignation, suspension, reprimand (public or private), order of rehabilitation, or referral to the professional
enhancement program?

Have you received notification from a district grievance committee from the State Bar of Texas or similar entity in
another state that a finding of just cause as defined by Section 1.06(P) of the Texas Rules of Disciplinary Procedure
has been made against you?
Has a criminal indictment or information been filed against you for a felony or misdemeanor involving moral
turpitude or other serious crimes as defined in the attorney standards?

Have you been convicted, received probation/community supervision (whether deferred or not), or fined for a felony
or misdemeanor involving moral turpitude or other serious crime as defined in the attorney standards?
Have you been sued for legal malpractice or other private civil actions alleging attorney misconduct, or have similar
actions been concluded by settlement, dismissal, or judgment for or against you?

Yes
No
(6)
Has a finding of inadequate representation been made against you regarding representation in a criminal case?
If any answers are circled “yes”, please provide a full written explanation and supporting documentation.

TCDLA PARTICIPATION
Please state when you first became a member of the TCDLA and describe your participation in TCDLA since that time.
________________________________________________________________________________________________________________________________
List any articles, writings, outlines or publications that you have authored in connection with substantive or procedural criminal law matters.
________________________________________________________________________________________________________________________________
List any speaking engagements you have undertaken relating to or addressing substantive or procedural criminal law topics.
________________________________________________________________________________________________________________________________
Describe briefly the reasons that you wish to become a member of the Board of Directors of the Texas Criminal Defense Lawyers Association.
________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________

Will you accept the obligation as a Director of the Texas Criminal Defense Lawyers Association to regularly attend board meetings (held
quarterly), submit articles to the Voice, participate in legislative efforts, be available for assistance in the Strike Force, participate in the Second
Chair (mentor) Program, maintain the highest level of ethical standards, maintain the highest level of competence and support by attendance and
participation at TCDLA and Criminal Defense Lawyers Project programs and endeavors? Yes _____ No ________.
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Craig Jett
part I

Hot Legal Issues in
Defending Child Abuse
Cases, or “Stuff
You've Got to Watch"
I

n Texas, the prosecution and defense of child sexual abuse
allegations present unique challenges and substantial dif‑
ferences in the law applicable to non-capital criminal litigation.
These differences span the entire spectrum of litigation and
beyond, impacting pretrial decisions and extending for years
after sentence is discharged.
For example, child abuse cases differ in the treatment of
pretrial matters such as bond conditions and limitations issues.
At the guilt-innocence phase of trial, special evidentiary rules
come into play. Experts, election and extraneous offenses play a
much more prominent role in the trial of these cases. Since avail‑
able punishment options are narrowed in sex offenses compared
to other non-capital Texas punishment, the decision whether to
enter a guilty plea or go to trial, as well as decisions concerning
jury election, may be impacted.
The past two decades have seen an explosion of legislation
both nationally and on the state level regarding child abuse
cases, most especially those involving sexual abuse. In Texas,
punishment for these cases differs from other crimes in several
significant respects: probationary terms (community supervi‑
sion), enhancement, parole eligibility, registration, notification,
and civil commitment following confinement. These realities
inform how we view a case prior to trial and the strategic choices
we make.
These shifts from classic non-death penalty litigation are
the focus of this article. It looks at how what we know gener‑
ally about prosecuting and defending criminal charges in Texas
changes when the crime charged involves child abuse.

Part One: 2009 Legislation
Either fortunately or unfortunately, depending upon your per‑
spective, unlike the 80th Legislature, the 81st Legislature did
little to change the law as it relates to child sexual abuse cases.
The bills that were passed made only slight changes in the law.
H. B. No. 2846 amended article 38.072, C.C.P., the outcry

statute, in three respects. First, it changed the applicability of the
article to offenses committed against a child younger than 14
years of age, instead of 12 years of age or younger. The statute was
also made applicable to attempts to commit the offenses listed in
the article, pursuant to Section 15.01, P.C. It also made Article
38.072 applicable to outcries from a child whose testimony is
being offered as an extraneous offense during the punishment
phase of the trial.
H.B. No. 3148 exempts certain young people who are con‑
victed, or received deferred adjudication, for an offense involving
consensual sex, from the requirement of registering as a sex
offender. The bill amends Article 42.017, Article 42.12, §5(g),
Article 62.031, and Article 62.402, C.C.P. The amendments apply
to prosecutions for continuous sexual abuse of a young child
or children (§21.02), indecency with a child (§21.11), sexual
assault (22.011), and aggravated sexual assault (22.021).
On the trial of any such cases, a judge will be required to
make an affirmative finding of fact and enter the affirmative
finding in the judgment in the case if the judge determines that
at the time of the offense the defendant was not more than four
years older than the victim, the victim was at least 14 years of
age, and the conviction was based solely on the age of the de‑
fendant and the victim at the time of the offense. This provision
is thus applicable to offenses that are the result of consensual
sex between two persons within four years of age.
The amendment to Article 42.12, Section 5(g), provides that
if a judge places on community supervision a defendant charged
with an offense under the aforesaid sections, the judge must also
make the aforesaid findings. Article 62.031 is amended to allow a
person otherwise required to register as a sex offender to petition
the court for an order exempting the person from registration at
any time on or after the date a person is sentenced or placed on
deferred adjudication or after dismissal and discharge from an
order of deferred adjudication. In order to grant the exemption,
a court must find by a preponderance of the evidence that the
exemption does not threaten public safety, the person’s conduct

should not occur without the consent of the victim or intended
victim, the exemption is in the best interest of the victim, and the
exemption is in the best interest of justice. Article 62.042 makes
the registration exemption subject to the minimum required
registration required by the Adam Walsh Child Protection and
Safety Act of 2006 (42 USC §16901, et seq), so that the State can
receive the maximum amount of federal money available to a
state as provided by that law. Note: On June 19, 2009, Governor
Perry vetoed HB 3148. So, never mind . . .

Part Two: Pretrial Issues
This portion of the article deals with indictments, bond con‑
ditions, the statute of limitations, double jeopardy, collateral
estoppel, and discovery.
I. Indictment
A. Counts v. Paragraphs

There has been a great deal of confusion regarding the proper
drafting of indictments for child sexual abuse offenses where
the child alleges multiple sex acts and/or multiple transactions.
The confusion has been about whether an indictment alleges
separate counts or separate paragraphs, how many convictions
the State can achieve based on the indictment, and about what
must the jury be unanimous.
It is clear now that paragraphs allege different manners and
means of committing an offense, such as the manner of causing
penetration—by a finger, sexual organ, or other object. Where
the State alleges an offense in more than one paragraph, it can
acquire only one conviction, and the jury must be unanimous as
to whether the offense was committed. However, the jury need
not be unanimous as to how the offense was committed—for
example, what kind of object was used to cause penetration.
Cook v. State, 192 S.W.3d 115, 118-119 (Tex. App.—Houston
[14th Dist.] 2006, no pet.); Martinez v. State, 225 S.W.3d 550,
554 (Tex.Crim.App. 2007).
The State may charge more than one manner of commit‑
ting an offense in a single paragraph of an indictment, but is
required to prove only one of the several manner and means
alleged. The State may abandon an allegation as to manner and
means of committing the offense and proceed on any remaining
allegation. Badillo v. State, 255 S.W.3d 125, 129 (Tex. App.—San
Antonio 2009), citing Kitchens v. State, 823 S.W.2d 256, 258 (Tex.
Crim.App. 1991), cert. denied 504 U.S. 958 (1992), and State v.
Carter, 810 S.W.2d 197, 199 (Tex.Crim.App. 1991)
Counts allege separate offenses based on how statutes are
constructed. An indictment can include multiple counts. The
State can achieve a conviction for each offense defined by statute,

but there must be jury unanimity as to each separate count (of‑
fense). In Vick v. State, 991 S.W.2d 830 (Tex.Crim.App. 1999),
the Court of Criminal Appeals reaffirmed that each subsection
of the aggravated sexual assault statute constitutes a separate
statutory offense because it describes different conduct. Vil
lanueva v. State, 227 S.W.3d 744, 748 (Tex.Crim.App. 2007).
Thus, a separate conviction can be obtained for each discreet
sexual act committed (i.e., if a defendant penetrates the mouth
and female sexual organ of the child complainant during one
transaction, he may be charged with and convicted of two sepa‑
rate aggravated sexual assaults). If the State alleges three sexual
assaults as paragraphs, rather than three separate counts, the
State effectively limits itself to only one aggravated sexual assault
conviction, and the court errs by rendering judgment on the
second and third paragraphs. Sledge v. State, 262 S.W.3d 492,
(Tex.App.—Austin 2008, no pet.).
In Pizzo v. State, 235 S.W.3d 711 (Tex.Crim.App. 2007), the
Court explained that the indecency with a child statute crimi
nalizes three types of acts—touching the breast, the sexual or‑
gan, or the anus, with the requisite intent—and that each act
constitutes a separate offense. “If a person touches the anus,
breasts, and genitals of a child with the requisite intent during
the same transaction, the person is criminally responsible for
three separate offenses.” Id. at 718. In a prosecution for sexual
assault, aggravated sexual assault, and indecency, the jury must
be unanimous on both the specific act (penetrate, contact) and
what was penetrated or contacted (mouth, sexual organ, breast,
or anus), but not on how the contact or penetration occurred
(by what object).
The State may achieve only as many convictions as the
indictment authorizes. As each count alleges a single offense,
an indictment can authorize only one conviction per count.
Permitting more convictions than the indictment allows is an
implied, or constructive, amendment of the indictment, which
violates the defendant’s due process right to notice of the ac‑
cusation against him, 14th Amendment, In re Ruffalo, 390 U.S.
544 (1968), and state constitutional right to grand jury review.
Flowers v. State, 815 S.W.2d 724, 729 (Tex.Crim.App. 1991); Art.
1, Sec. 10, Texas Constitution. Martinez v. State, supra at 554.
In 1997, Texas Penal Code Sec. 3.03 was amended to permit
consecutive sentences for sex crimes involving children that
are tried together or for which a plea agreement was reached.
Sec. 3.03(b)(2) and (3), P.C. As a result, a prosecutor may want
to allege every separate sex act in a separate count, rather than
in multiple paragraphs, so to increase the number of potential
consecutive sentences to which a defendant may be exposed
upon conviction. However, breaking a case down into too many
separate offenses may serve to confuse the issues and complicate
the proof.

New Case: In Yeager v. United States,129 S.Ct. 2360 (2009),
the Supreme Court held that where a defendant is acquitted on
some counts but the jury hangs on other counts, the government
is barred by double jeopardy from retrying the defendant on the
hung counts if they have a “common element” with those on
which the jury acquitted. This is a case that grew from the Enron
scandal, in which the defendant was acquitted of securities and
wire fraud but the jury hung on money laundering and insider
trading counts. In light of the fact that it is common in child
sexual abuse prosecutions for the State to proceed on several
different counts involving several different crimes (indecency
and aggravated sexual assault, for example),
one should keep this decision in mind.

generally find that the defendant will not be unfairly prejudiced
by joinder of the offenses and thus severance is not required.
Hulsey v. State, 211 S.W.3d 853 (Tex. App.—Waco 2006); Mat
thews v. State, 152 S.W.3d 723 (Tex. App.—Tyler 2004).
In some instances joinder may be prejudicial and severance
is required. In Darling v. State, 262 S.W.3d 920 (Tex. App.—
Texarkana 2008, pet ref ’d), charges alleged to have occurred
in 2004 were tried with charges that occurred between 1993
and 1995. The evidence at trial showed the crimes involved a
different manner of commission, a different degree of severity,
and different victims. The trial erred by denying the defendant’s
motion to sever his 2004 indecency case from
the trial of the earlier cases. In Wheat v. State,
196 S.W.3d 350 (Tex. App.—Waco 2006, pet.
An allegation that is
ref ’d), the Court found the defendant was un‑
alleged to have occurred
B. Severance Limited
fairly prejudiced by the trial court’s denial of
“on or about” a certain
his motion to sever a charge of sexual assault
Texas Penal Code Sec. 3.04 was also amended
date is considered to put
from charges of indecency with a child where
in 1997 to eliminate the defendant’s right to
the defendant on notice
the defendant had pleaded guilty in front of
a severance where multiple child sex offenses
that he must be prepared
the jury to charges of indecency with a child
are joined for prosecution unless the court
to respond to proof
and the same jury then found the defendant
determines that the defendant or the state
showing the alleged act
guilty of sexual assault. In light of this provi‑
would be unfairly prejudiced by a joinder of
or acts of criminal mission, a prosecutor may choose to draft separate
offenses. Lane v. State, 174 S.W.3d 376 (Tex.
conduct occurred within
indictments for each separate act or transac‑
App.—Houston [14th Dist.] 2005, pet. ref ’d),
the applicable statute of
tion, then file notice of joinder under Texas
cert denied 549 U.S. 911; Matthews v. State, 152
limitations.
Penal Code Sec. 3.02. Pleading in this manner
S.W.3d 723 (Tex. App.—Tyler 2004). In such
alleviates election and jury unanimity issues
a case, a judge may order the offenses to be
that are discussed later in this article.
tried separately or order other relief that justice
requires. Sec 3.04(c), P.C. In Diaz v. State, 125 S.W.3d 379 (Tex.
App.—Houston [1st Dist] 2004, pet. ref ’d), the Court rejected
C. On or About
the defendant’s claim that prejudice from joinder should have
been presumed where there were three counts of aggravated In Texas, the State may allege that an offense occurred on or
sexual assault and one count of indecency with a child against about a particular date, but may prove that the conduct charged
the defendant’s son and daughter, during the same periods of occurred anytime before the date the indictment was filed,
time, that constituted a “criminal episode.” The Court found within the statute of limitations for that offense. Goodbread
v. State, 967 S.W.2d 859, 860 (Tex.Crim.App. 1998); Sledge v.
that the charges were properly joined.
In Salazar v. State, 127 S.W.3d 355 (Tex. App.—Houston State, 953 S.W.3d 253, 256 (Tex.Crim.App. 1997); Land v. State,
[14th Dist] 2004, pet. ref ’d), the Court found that the proba‑ 291 S.W.3d 23, 27 (Tex. App.—Texarkana 2009, pet. ref ’d). Art
tive value of evidence showing that the defendant committed 21.02(6), C.C.P. An allegation that is alleged to have occurred
sexual assaults against each of his four step-granddaughters is “on or about” a certain date is considered to put the defendant
not substantially outweighed by danger of undue prejudice and on notice that he must be prepared to respond to proof show‑
thus the four-count sex offense indictment was subject to joinder ing the alleged act or acts of criminal misconduct occurred
in a single trial. The Court found that even if the cases had been within the applicable statute of limitations. Thomas v. State,
tried separately it was likely that in each case the testimony of 753 S.W.2d 688, 693(Tex.Crim.App. 1988); Stahle v. State, 970
the other victims would have been admissible to refute defensive S.W.2d 862(Tex. App.—Dallas 1988, pet ref ’d).
The foregoing provisions of Texas law have always provided
theories that the complainants concocted the story and that the
allegations were the result of suggested questioning. Where there a practical problem for the accused because the date alleged in
are multiple victims and the testimony of all victims is likely to the indictment actually gives the accused no notice of when
be admissible in the trial of each one of the victims, courts will the acts of abuse are alleged to have occurred. It appears that

notice will become an even bigger problem for the defendant
where the State has alleged the continuous child abuse offense
under Section 21.02. Unless the prosecutor can, and is willing to,
provide the defense a specific date when the offenses are alleged
to have occurred, or can allege some facts that will distinguish
the charged offense from other offense conduct admitted into
evidence, the defense should file a motion complaining of the
adequacy of notice provided by the charging instrument.
Where multiple transactions are alleged, it is good practice
for prosecutors to allege different dates for each particular trans‑
action in order to avoid confusion and avoid double jeopardy
problems. When choosing a date to allege in the indictment, a
prosecutor should be cognizant of the child’s birthday, particu‑
larly when he or she turns 14 (for outcry purposes), 15, 17, or
18, as well as the defendant’s 17th birthday. See Alberty v. State,
250 S.W.3d 115 (Tex.Crim.App. 2008)(jury instruction errone‑
ously authorized conviction for offenses that occurred prior to
the defendant’s 17th birthday); Taylor v. State, 288 S.W.3d 24
(Tex. App.—Houston [1st Dist.] 2009) (it was egregious harm
to charge the jury that the “on or about” language included
conduct that occurred before the defendant turned 17 years of
age because §8.07 P.C. is mandatory).
Additionally, one should consider whether the offense(s)
occurred before or after September 1, 1993 (change in parole
eligibility); September 1, 1997 (consecutive sentences and elimi‑
nation of severance, as well two-strike rule); and September 1,
2007, the effective date of House Bill 8 and its changes to penalty
ranges, eligibility for mandatory supervision, and passage of
Section 21.02 P.C. Defense counsel should be cognizant of the
“on or about” date alleged in the indictment versus the evidence.
Unless corrected by a judgment or the finding of the Court,
the on or about date will be used as the date of the offense for
purposes of parole eligibility, or the applicability of other laws,
even if that date has no real relationship to the date of the actual
offense conduct.
II. Pretrial Bond
For the past several decades it has been recognized that bond
serves dual functions: securing the appearance of the accused
for trial and protecting the community. At the national level,
challenges to federal reforms that included such a “preventative
detention” function prior to an adjudication of guilt were unsuc‑
cessful. The Federal Bail Reform Act withstood constitutional
challenges on both Fifth Amendment (due process) and Eighth
Amendment (cruel and unusual punishment) grounds. United
States v. Salerno, 481 U.S. 739 (1987).
In the context of child sexual abuse offenses, two consid‑
erations come into play. The first deals with protection of the

alleged victim in a specific case. The second concerns protection
of the “class” of potential victims who might be targeted by the
as-yet-not-convicted accused.
Article 17.40, Texas Code of Criminal Procedure, authorizes
a magistrate to impose reasonable conditions of bond related to
the safety of the alleged victim or the safety of the community.
This is in keeping with national trends. When the alleged victim
of a sex offense is a child, Article 17.41 of the Texas Code of
Criminal Procedure applies. Bursen v. State, 202 S.W.3d 423,
426 (Tex. App.—Tyler 2006, no. pet). That section of the Code
requires specific bond conditions for child victims 12 years of
age or under when the crime charged is one of three sexually
related offenses:
8 Chapter 21 or 22 (sex offenses)
8 Section 25.02 (prohibited sexual conduct)
8 Section 43.25 (sexual performance by a child).
Among the conditions the magistrate may impose:
8 Restricted communication with the victim
8 Restricted contact with the victim
8 Supervised access to the victim.
The Legislature was aware of the potential conflicts between
this bond provision and family court orders that may pertain to
the same actors. These situations are likely to arise in cases in
which the accused defendant is a member of the household of
the accused victim—be it father, stepfather, live-in boyfriend,
sibling, or grandfather. Article 17.41(d) specifically states that
a bond condition imposed under this section of the Code of
Criminal Procedure trumps existing orders from other courts
granting possession of or access to the child, but only for a
period not to exceed 90 days. Art. 17.41(d), C.C.P.; Burson v.
State, supra, at 427.
A trial court may not impose bail conditions different from
(or in addition to) those specifically set forth by statute. Ex
parte Tucker, 977 S.W. 2d 713 (Tex. App.—Fort Worth 1998, pet.
dism’d). Practical Impact: The statutory terms could be those
specifically concerning children (such as supervised visitation)
or the more general terms of Articles 17.40 and 17.44 (such as
electronic monitoring or home confinement).
III. Statute of Limitations
A. Limitations in Child Abuse Cases

House Bill 8 of the 80th Legislature (2007) purported to amend
article 12.01, C.C.P., to provide that there are no limitations for
the offenses of sexual assault of a child (§22.011(a)(2) P.C.); for
aggravated sexual assault of a child (§22.021(a)(1)(B) P.C.); any
sexual assault offense where biological matter has been collected

and subjected to forensic DNA testing; continuous sexual abuse when the limitations period specified in prior versions of the
of a young child pursuant to §21.02, P.C.; and for any indecency statute had expired provided that a victim had reported an al‑
with a child offense under Section 21.11, P.C. However, five legation of abuse to the police, there was independent evidence
days later the legislature passed House Bill 959, Sec. 1, which that clearly and convincingly collaborated the victim’s allegation,
appears to be contrary to the provisions of H.B. 80 because it and the prosecution was initiated within a year of the victim’s
states the prior limitations provisions for sexual assault of a report. In other words, the statute authorized prosecution for
child, aggravated sexual assault of a child, and indecency with a criminal acts committed many years prior, in which the original
child are the 28th birthday of the complaining witness. If statutes limitations period had expired, as long as the prosecution began
enacted at the same or different sessions of the legislature are within a year of the victim’s first official complaint to the police.
The defendant in Stogner was indicted in 1998 for sexirreconcilable, the statute latest in date of enactment prevails.
related child abuse that was alleged to have been committed
Sec. 311.025(a), Gov’t Code.
between 1955 and 1973.
The 80th Legislature, by amendment of
The five-justice majority concluded that
Art. 12.01(5), C.C.P., raised limitations to 20
the statute produced unconstitutional retro‑
years from the 18th birthday of the victim for
The Stogner court held in
activity for three reasons. First, the California
sexual performance by a child under Section
a five to four decision that
statute threatened precisely the type of harm
43.25, P.C., aggravated kidnapping with the
a
state
statute
allowing
the ex post facto clause seeks to avoid: depriving
intent to violate or abuse the victim sexually, or
resurrection of otherwise
an accused of fair warning that might lead him
burglary of a habitation with the intent to com‑
time-barred
prosecutions
to preserve exculpatory evidence.
mit sexual assault of a child, aggravated sexual
for sex-related child abuse
Second, the California statute fell within
assault of a child, continuous sexual abuse of
crimes
violated
the
dethe literal terms of a category of ex post facto
a young child, or aggravated kidnapping with
fendant’s rights where the
laws long condemned in that it was a law “that
in intent to violate or abuse the victim sexu‑
statute
itself
was
enacted
aggravates a crime, or makes it greater than it
ally. H.B. 959 did not include any reference to
after pre-existing limitawas, when committed.” In other words, after
these provisions at all, which may have had the
tions
periods
had
expired.
the original statute of limitations has expired,
effect of also eliminating the H.B. 80 amend‑
Stogner is not liable for any punishment. Cali‑
ments. The apparent conflicts between house
fornia’s new statute “aggravated” Stogner’s al‑
bills have not been resolved.
leged crime to the extent that it inflicted pun‑
B. Ex Post Facto Challenges
ishment for past criminal conduct that at the time the new law
The explosion of legislation concerning sexual offenses began in was enacted did not trigger any such liability.
Third, it has been the long held view of legal commenta‑
the 1980s. During the last two decades, Texas has seen the stat‑
ute of limitations for sex offenses increased, special extraneous tors, courts, and numerous legislatures that the ex post facto
offense statutes drafted, sex offender enhancement provisions clause forbids “resurrection” of a time-barred prosecution. Even
created, probationary terms modified, and registration and no‑ under circumstances where courts have upheld extensions of
tification requirement enacted. Each of these legislative changes unexpired statutes of limitations, those courts have consistently
has resulted in claims of improper retroactive application. This distinguished situations in which the limitations period had
expired. It is in this third category of cases (extension of an
is true in the area of statute of limitations as well.
The most significant development in this area occurred in unexpired limitations) that we have a Texas example.
In Venegas v. State, 980 S.W.2d 703 (Tex.App.—San Antonio
the United States Supreme Court’s decision in Stogner v. Califor
nia, 123 S. Ct. 1924 (2003). In Stogner, the Supreme Court held 1998, no pet.), the defendant was convicted of aggravated sexual
that a statute allowing resurrection of otherwise time-barred assault and indecency with a child. He argued unsuccessfully
on appeal that his convictions were barred by the statute of
prosecutions violated the ex post facto clause.
In reversing a California appellate court, the Stogner court limitations. The sexual assault was alleged to have occurred on
held in a five to four decision that a state statute allowing resur‑ 12/25/86; the defendant was indicted almost ten years later, on
rection of otherwise time-barred prosecutions for sex-related 5/14/96. The defendant was also indicted for indecency with a
child abuse crimes violated the defendant’s rights where the child. That offense was alleged to have occurred on 11/26/87;
statute itself was enacted after pre-existing limitations periods he was indicted on 3/4/96. On appeal the defendant argued
that the applicable statute of limitations in each case was three
had expired. This is a significant decision.
The California statute permitted prosecutions for crimes years, and that his prosecution for each offense was time-barred.

The Court of Appeals affirmed the convictions. At the time
the offenses occurred, the applicable statute of limitations was
five years. Effective 9/1/87, the statute of limitations for each
offense was extended to ten years. Expressly stated in that legis‑
lation was a provision allowing for retroactivity of the extension
if the prior limitations period had not expired.
Under the facts of the case, defendant was charged with
committing aggravated sexual assault on or about 12/25/86; us‑
ing the five-year statute of limitations, the expiration date would
have been 12/25/91. When the legislation extended the statute
from five to ten years, it was still within the original limitations
period. Consequently, the State had until 12/25/96 to indict.
A similar result occurred in the indecency with a child
prosecution. Under the original statute of limitations, the filing
time would have expired on 11/25/92. Thus, the charged con‑
duct fell within the legislative provision extending the statute of
limitations to ten years. The State had until 11/25/97 to indict.
Neither offense was barred by the statute of limitations.
The Legislature may extend the statue of limitations for
prosecution of a criminal offense after the offense has been com‑
mitted but before expiration of the original limitations period.
Lindsey v. State, 760 S.W.2d 649, 653 (Tex.Crim.App. 1988). In
Philips v. State, No. 10-07-00346-CR (Tex. App.—Waco 8/26/09)
(unpublished), the defendant was charged with committing
sexual offenses against his daughter from about October 1, 1982,
through November 1, 1983. He was indicted on January 10,
2007, just before his daughter’s 28th birthday. At the time of
the alleged offenses, the statute of limitations was three years.
Prior to three years having expired for the date of the alleged
offenses, the legislature amended Article 12.01, C.C.P., increas‑
ing the statute of limitations. Each time before limitations from
the defendant’s offenses had expired, the Legislature increased
limitations for sexual offenses against children. The Court held
that as long as limitations had not expired, before the limitation
statute was amended, limitations can be carried forward under
each successive amendment to Article 12.01 so the offenses were
ultimately covered by the latest period, which in this case was
ten years after the victim’s 18th birthday. Id. at *2.
The requirement to register as a sex offender has been un‑
successfully challenged as an ex post facto law. The Court of
Criminal Appeals has ruled that since the Texas statutory scheme
regarding sex offender registration is not punitive, it does not
change the punishment or inflict a greater punishment than
the law attached to a criminal offense when committed. Tur
ley v. State, No. 05-06-00612-CR (Tex. App.—Dallas 11/25/08)
(unpublished); Rodriguez v. State, 93 S.W.3d 68, 79 (Tex.Crim.
App. 2002).
In Scott v. State, 55 S.W.3d 593 (Tex.Crim.App. 2001), the
appellant had pled guilty to the offense of indecency with a child

in exchange for a deferred adjudication, which he successfully
completed. He was later convicted of aggravated sexual assault.
Over a defense ex post facto objection, the trial court permit‑
ted the State to use appellant’s prior deferred adjudication to
enhance appellant’s punishment under §12.42(c)(2) P.C. The
Court of Criminal Appeals found that the use of the deferred
adjudication to enhance the punishment range for the offense
of conviction was a violation of the ex post facto prohibition of
the Constitution, because the deferred adjudication was used
for a purpose for which it could not have been used at the time
the appellant entered into his plea bargain and received the
deferred adjudication. Id. at 597–98. Appellant’s life sentence
was reversed because the use of the deferred adjudication to
enhance his sentence was an ex post facto application of the
deferred adjudication.
IV. Double Jeopardy
The double jeopardy provisions of the Fifth Amendment and
Article 1, Section 10, of the Texas Constitution protect against a
second prosecution for the same offense after acquittal, a second
prosecution for the same offense after conviction, and multiple
punishments for the same offense. Lopez v. State,108 S.W.3d 293,
295–96 (Tex.Crim.App. 2003). The Texas statutes prohibiting
sexual crimes against children present special jeopardy problems
because of difficulty in determining what are the same offenses
for jeopardy purposes. The problems stem from the use of “on
or about” dates and whether a crime is a lesser included offense.
Sexual assault or indecency with a child are generally lesser
included offenses to aggravated sexual assault if they are part of
the same course of conduct. Evans v, State, 299 S.W.3d 138 (Tex.
Crim.App. 2009); Chaviz v. State, 807 S.W.2d 375 (Tex. App.—
Houston [14th Dist.] 1991, pet. ref ’d.); Cunningham v. State,
726 S.W.2d 151 (Tex.Crim.App. 1987). Class C misdemeanor
assault by contact is not a lesser included offense of indecency
with a child. Scott v. State, 202 S.W.3d 405 (Tex. App.—Texarkana
2006, pet. ref ’d). Indecency with a child by exposure is a lesser
included offense of indecency with a child by sexual contact if
it is part of the same course of conduct. Briceno v. State, 580
S.W.2d 842 (Tex.Crim.App. 1989); Patterson v. State, 152 S.W.3d
88 (Tex.Crim.App. 2004); Alberts v. State, 302 S.W.3d 495, 502
(Tex. App.—Texarkana 2009, no pet.). When the defendant pen‑
etrates the victim vaginally and anally during the same incident,
two separate offenses are committed and the defendant may be
punished for both without violating double jeopardy principles.
Gonzales v. State, 309 S.W. 3d 838, 849 (Tex.Crim.App. 2010).
Whether an offense is a lesser included offense must be deter‑
mined on a case-by-case basis.
In Patterson v. State, supra, the Court of Criminal Appeals

had occasion to interpret the interrelation of various statutes convictions for the defendant touching and then penetrating
prohibiting sexual crimes against children. “The scheme en‑ the complainant’s vagina with his finger in the same course of
compasses escalation of abuse, no matter where in the range conduct violated double jeopardy. In Belt v. State, 227 S.W.3d
the perpetrator stops, the offense is complete at that point. That 339,344 (Tex. App.—Texarkana 2007), convicting the defendant
is not to say that every offense in the range can in all cases be for contact with and then penetration of the complainant’s anus
prosecuted as a separate offense. While it is clear from the plain with his penis in the same course of conduct violated double
language of the various statutes that the legislature intended jeopardy.
In the foregoing cases there was just one course of esca‑
harsh penalties for sexual abuse of children, there is nothing
in the language to suggest that it intended to authorize ‘stop- lating conduct, so the lesser conduct was subsumed into the
action’ prosecution. Just as a conviction for a completed offense greater conduct and the defendant could be only convicted of
bars prosecution for an attempt to commit the same offense, a one offense. In Patterson, there were two essentially identical
assaults separated by a short period of time,
conviction for an offense set out in §3.03 bars
where the defendant exposed his penis and
conviction for conduct that, on the facts of the
then penetrated the anus of the victim. While
case, is demonstrably part of the commission
The
Texas
statutes
the exposure was subsumed in the aggravated
of the greater offense. For example, indecency
prohibiting sexual
sexual assault (penetration), there were two
by genital exposure of oneself in the course
separate incidents of penetration so the de‑
of manual penetration of another are separate
crimes against
fendant could be, and was, convicted of two
offenses, while penile contact with the mouth,
children present
counts of aggravated sexual assault. Patterson
genitals, or anus in the course of penile pen‑
special jeopardy
v. State, 152 S.W.2d at 92.
etration will be subsumed. Thus, indecency by
problems because
In Ochoa v. State, 982 S.W.2d 904 (Tex.
exposure may or may not be a part of a sexual
of difficulty in
Crim.App. 1998),the defendant was indicted
assault or indecency by contact, depending on
determining what are
on five counts of aggravated sexual assault and
the facts of the case.” Id. at 92.
the same offenses for
five counts of indecency with a child, alleged to
In Patterson, the defendant was found to
jeopardy purposes.
have occurred on five different days. At trial,
have exposed his genitals to the complainant
the State presented evidence of only one sexual
and then penetrated her anus with his genitals.
assault committed by the defendant against his
The Court of Criminal Appeals found that the
niece on 6/16/94. There was no evidence to
record did “not show an occasion during the
assault when the exposure was a separate offense. Under the indicate or imply more than one offense occurring on that date.
facts of these incidents, exposure was incident to and subsumed Based on the evidence at trial, the jury could have believed either
that (1) the defendant penetrated his niece, or (2) that he had
by the aggravated sexual assault.” Id.
In Ex Parte Pruitt, 233 S.W.3d 338, 348 (Tex.Crim.App. sexual contact with her with the intent to arouse and gratify his
2007), the Court of Criminal Appeals held that “any acts of desire. The jury convicted the defendant of aggravated sexual
genital-to-genital contact, which were incidental or ‘subsumed’ assault of a child occurring on 6/16/94, and also convicted him of
within the alleged incidents of penetration for which appellant indecency with a child occurring on 6/16/94. The jury assessed
was acquitted in the prior trial, are lesser-included offenses of punishment at 35 years confinement for the aggravated sexual
these incidents of penetration. . . . Thus, those types of genital- assault and 20 years confinement for the indecency with a child.
The Court of Criminal Appeals concluded that a charge
to-genital acts would be jeopardy barred.” In DeMoss v. State, 12
S.W.3d 553, 561 (Tex. App.—San Antonio 1999), the Court of on the lesser included offense of indecency with a child was
Appeals held that the commission of aggravated sexual assault required because the evidence supported conviction for ag‑
of a child by penetration, and indecency with a child by contact, gravated sexual assault or indecency with a child. Since there
during the same occurrence would not support conviction for was evidence of only one course of conduct, the State should
the greater and lesser offenses because “the greater inclusive have elected which offense it would proceed on—if requested
and lesser included offenses arose from the same conduct, and by the defendant. Alternatively, the issue of indecency with a
were thus the same for double jeopardy purposes.” The Court child should have been submitted to the jury only as a lesser
of Appeals set aside the defendant’s convictions for indecency included alternative to the offense of aggravated sexual assault.
The Court of Criminal Appeals held that the jury should not
with a child.
In Saldana v. State, 2008 WL 451836,*11 (Tex. App.—Cor‑ have been authorized by the trial court to convict and sentence
pus Christi 2008)(unpublished), the court held that multiple the defendant for two offenses, but that the proper remedy was

to reform the judgment by vacating the lesser conviction and
sentence. Accord: Evans v. State, 299 S.W. 3d 138, 141 (Tex.
Crim.App. 2009).
In Padilla v. State, 278 SW3d 98 (Tex. App.—Texarkana
2009), the court of appeals held that indecency with a child by
contact with the vagina was not a lesser included offense of ag‑
gravated sexual assault by penetration because the latter offense
did not have, and the indictment did not allege, an element of
intent to gratify the sexual desire of anyone. The holding in
this case appears contrary to Ochoa v. State, supra, and Evans
v. State, supra.
In Ex parte Amador, 2009 WL 1175117 (Tex. App.—El Paso
4/30/09, pet. granted)(unpublished), the Court of Appeals held
the misdemeanor offense of indecent exposure is not a lesser
included offense to felony indecency by exposure because the
charges contain two different elements. The indecent exposure
charge has an element of being reckless about whether someone
was present who would be offended. The indecency by expo‑
sure charge requires proof of intent to gratify the sexual desire
of the defendant. The Court of Criminal Appeals has granted
review of this case.
In the Matter of A.W.B. 2010 W.L. 364250, *2 (Tex. App.—
Amarillo)(unpublished), the juvenile accused was charged with
(1) committing aggravated sexual assault of a child by intention‑
ally or knowingly causing the penetration of the complainant’s
mouth by A.W.B.’s sexual organ, (2) attempted aggravated sexual
assault on the complainant, (3) causing the complainant to touch
his genitals to the complainant, all occurring in a single incident.
The Court of Appeals held that since all of the charges were part
of the same incident, they were the same offense for double
jeopardy purposes so the accused could only be convicted of
one offense. The remedy was to affirm the most serious offense
and vacate the remaining adjudications. Id.
Injury to a child by omission is not a lesser included offense
of capital murder because they have different elements. Capital
murder requires no special relationship to the victim, while
injury to a child by omission requires that the actor have a legal
or statutory duty to act or to have care, custody, or control of
the victim. Also, capital murder requires the death of the victim
while injury to a child does not. Submitting charges on capital
murder and injury to a child did not violate the defendant’s
double jeopardy rights. Williams v. State, 2009 WL 350590 (Tex.
App.—Houston[1st Dist.] 2/12/09, pet. ref ’d)(unpublished).
V. Collateral Estoppel
Collateral estoppel is a corollary of double jeopardy protections.
It is based on due process considerations. The concept of col‑
lateral estoppel forbids re-litigation of ultimate facts between

the same parties once those facts have been determined by a
valid final judgment. Ashe v. Swenson, 397 U.S. 436 (1970). In Ex
parte Guinther, 982 S.W.2d 506 (Tex.App.—San Antonio 1998,
no pet.), the court concluded that collateral estoppel did not
bar an indecency by contact prosecution following an acquittal
in an indecency by exposure prosecution. The facts of Guinther
showed that the defendant was indicted on two counts of in‑
decency with a child. Under the first count, the defendant was
accused of indecency by engaging in sexual contact with the
child. The second count alleged that the defendant committed
indecency with the same child by exposure. During the first trial
the jury acquitted the defendant of indecency by exposure but
could not reach a verdict on the charge of indecency by sexual
contact. Before the second charge could be retried, the defendant
filed an application for writ of habeas corpus raising a collateral
estoppel bar. The thrust of his argument was that the same intent
issue was present in both cases, and the jury had determined
that issue in his favor during the previous trial. The Court of
Appeals denied relief.
Central to the Court’s decision was its view that each of
the means of committing the offense of indecency with a child
alleged here (exposure and sexual contact) involved its own spe‑
cific intent requirement. The record from the first trial showed
that a rational jury could have believed the defendant’s testimony
that he did not have the required specific intent relative to the
exposure charge, but still could have found that he committed
indecency by sexual contact with the requisite special intent (to
arouse or gratify a person’s sexual desire). In the court’s view,
indecency by exposure and by sexual contact are “nature of the
conduct offenses”; thus, the specific intent to arouse or gratify
a person’s sexual desire is inseparable from the conduct. The
court said that specific intent is a separate fact issue when ap‑
plied to two different types of conduct—exposure and touching.
Although not specifically noted, but significant to the court’s
decision, is that the two charges were for two separate incidents
that occurred during the same evening. Had the two charges
been part of the same course of conduct, they would have been
the same offense for double jeopardy purposes so that acquittal
on the basis of a lack of sexual intent on one offense would have
barred re-prosecution and conviction for the other offense. See
Patterson v. State,152 S.W.3d 88 (Tex.Crim.App. 2004) and Ex
parte Pruitt, 233 SW3d 338 (Tex.Crim.App. 2007).
In Yeager v. United States, __U.S.__, 129 S.Ct. 2360, 174
L.Ed 2d 78 (2009), the U.S. Supreme Court held that an ap‑
parent inconsistency between a jury’s verdict of acquittal on
some counts and its failure to reach a verdict on other counts
does not affect the acquittal’s preclusive force under the Double
Jeopardy Clause.

VI. Discovery
A. Motions
		 1. Notice of Extraneous Offenses

of the aforesaid provisions. If, after a reasonable period of time
set forth in the request, the State has not provided the requested
notice, then defense counsel should file a motion seeking an
order from the court that the State provide notice in writing of
the extraneous evidence. The motion should include all of the
aforesaid extraneous offense provisions.
Failure to request notice under a specific provision does not
trigger the State’s duty to provide notice, even though notice of
extraneous offenses is requested under other provisions. Lazalde
v. State, 2004 WL 63968 (Tex. App.—Houston[1st Dist.] 2004)
(unpublished); Avery v. State, 2004 WL 78042(Tex. App.—Dallas
2004)(unpublished).

The admissibility of extraneous offenses are governed by four
different provisions that are applicable under different circum‑
stances: Article 38.37, C.C.P., is applicable to extraneous offenses
by the defendant against the complainant in a child sex abuse
case; Rule 404(b), Tex. R. Ev., is applicable to the admission
of extraneous offenses in the guilt/innocence phase of a trial
for any offense; Article 37.07, Sec. 3, C.C.P., is applicable to
sentencing only; and Rule 609(f), Tex. R. Ev.,
is applicable to evidence of prior convictions.
2. Request for Notice of Election
Each of the foregoing have in common a notice
Defense counsel should file a pretrial request
provision which, upon request by the defen‑
It is suggested that
for the State to elect which incident upon
dant, requires the State to give the defendant
early in almost
which it will rely for conviction, if it appears
reasonable notice of the extraneous acts and
any case, defense
that the evidence may include multiple bad
the intent to introduce them into evidence. Bu
counsel should serve
acts on the part of the defendant. For a de‑
chanan v. State, 911 S.W.2d 11, 15 (Tex.Crim.
the attorney for
tailed discussion on election, see Part Three,
App. 1995); Montgomery v. State, 810 S.W.2d
the State, and file
Section VI, post, of this article.
372 (Tex.Crim.App. 1991). Article 38.37, Sec‑
with the court, a
tion 3, and Article 37.07, Section 3(g), each
REQUEST for notice
3. Motion for List of State’s Witnesses
explicitly state that notice of the intent to intro‑
of extraneous
Article 20.20, C.C.P., provides that the attor‑
duce extraneous offense evidence under these
offenses.
ney for the State will endorse on the indict‑
articles shall be given in the manner required
ment the names of the witnesses upon whose
by the Rule 404(b). The wording of the notice
testimony it was found. “Notice of the State’s
provision of Rule 609(f), Tex. R. Ev., is very
witnesses shall be given upon request.” Young
similar to that of Rule 404(b). The State’s duty
to give notice to the defendant of its intent to offer evidence of v. State, 547 S.W.2d 23, 27 (Tex.Crim.App. 1977); Hightower
other crimes, wrongs or bad acts, or prior convictions, is trig‑ v. State, 629 S.W.2d 920 (Tex.Crim.App. 1981); Martinez v.
gered by timely serving a REQUEST upon the attorney for the State, 867 S.W.2d 30, 39 (Tex.Crim.App. 1993); Moore v. State,
State and filing the REQUEST with the Court. Ford v. State, 106 38 S.W.3d 232, 236 (Tex. App.—Texarkana 2001, pet. ref ’d.);
S.W.3d 765, 766 (Tex. App.—Texarkana 2003, no pet.); Randon v. Doherty v. State, 892 S.W.2d 13, 18 (Tex. App.—Houston [1st
State, 107 S.W.3d 646, 651 (Tex. App.—Texarkana 2003, no pet.). Dist.] 1994, pet. den’d.); State v. Sustaita, 186 S.W.3d 1, 3 (Tex.
What is considered to be timely is not clear, although a App.—Houston [1st Dist.] 2004); Horner v. State, 129 S.W.3d
request made on the day of trial is not timely. Espinoza v. State, 210 (Tex. App.—Corpus Christi 2004, pet. ref ’d); Villanueva v.
853 S.W.2d 36, 38–39 (Tex.Crim.App. 1993) (per curiam). A State, 209 S.W.3d 239, 245 (Tex. App.—Waco 2006, no pet.).
“Our law is clear that upon request by the defense, the state
REQUEST for notice does not need to be acted upon by a trial
court before the State is obligated to comply. The State’s duty must disclose the witnesses who will be used at any stage of the
to comply is invoked by the receipt and filing of the request. Id. trial. Stoker v. State, 788 S.W.2d 1, 15 (Tex.Crim.App. 1989); Beets
Making the request in the form of a discovery motion is v. State, 767 S.W.2d 711, 747 (Tex.Crim.App. 1987) (citing Young
insufficient to trigger the notice requirement unless the accused v. State, 547 S.W.2d 23, 27 (Tex.Crim.App. 1977)).” Depena v.
secures a ruling from the Court. Simpson v. State, 991 S.W.2d 798 State, 148 S.W.3d 461, 465 (Tex. App.—Corpus Christi 2004);
(Tex.Crim.App. 1998); Ford v. State, supra, at 766–67. Sanders v. Hendricks v. State, 293 S.W.3d 267, 274 (Tex. App.—Eastland
State, 191 S.W.3d 272, 276 (Tex. App.—Waco 2006, pet. ref ’d), 2009); Flint v. State, 2009 WL 2408336, *3 (Tex. App.—Tex‑
cert. denied 127 S.Ct. 1141 (2007). It is suggested that early arkana 2009)(unpublished). But see Badillo v. State, 2008 WL
in almost any case, defense counsel should serve the attorney 34733,*3 (Tex. App.—San Antonio 2008)(unpublished), where
for the State, and file with the court, a REQUEST for notice of the court noted that neither the Due Process Clause nor Art.
extraneous offenses. The request should ask for notice under all 39.14 requires the State to provide the names of witnesses who

will testify unfavorably to the defendant when the State has not
been ordered to disclose the identity of the witnesses.
Where a trial court allows an undisclosed witness to testify,
the decision is reviewed for abuse of discretion. Stoker v. State,
supra at 15; Villanueva v. State, supra at 245. In determining
whether a trial court abused its discretion, an appellate court
considers whether: (1) the prosecutor acted in bad faith in failing
to provide the name of the witness; and (2) the defendant could
reasonably anticipate that the witness would testify despite the
State’s failure to disclose the witness’s name. Id.; Stoker v. State,
supra at 15; Flint v. State, 2009 WL 2408336, *3 (Tex. App.—
Texarkana 2009)(unpublished). See State v. Wright, 830 S.W.2d
309, 313 (Tex. App.—Tyler 1992) (absent bad faith or willful‑
ness the extreme sanction of excluding a witness not disclosed
should not be imposed).
In Vasquez v. State, 2009 WL 943868, *11 (Tex. App.—
Houston [14th Dist.], pet. ref ’d 2009)(unpublished), an expert
witness testified that was not on the State’s witness list. The
Court of Appeals held that if defense counsel had objected to the
testimony of the witness, the trial court would have abused its
discretion by allowing the testimony. The Court then presumed
the failure of defense counsel to object satisfied the first prong
of the Strickland v. Washington test for ineffective assistance
of counsel, but found the deficient conduct of counsel did not
prejudice the defendant. Vasquez v. State, supra at *12.
The trial court has the authority to compel the State’s attor‑
ney to endorse the names of its witnesses upon the indictment
or to compel the State’s attorney to furnish the defendant with
a list of witnesses. Jenkins v. State, 468 S.W.2d 432 (Tex.Crim.
App. 1971); Mullins v. State, 425 S.W.2d 354 (Tex.Crim.App.
1968). Based on the foregoing authority, a motion requesting
the court to order the State to list the names of witnesses on
the indictment or provide a list prior to trial should be granted.
The motion should request the list substantially before trial and
not just before voir dire. It should be argued that Article 20.20
requires the State to list the names on the indictment at the time
it is issued and therefore the list of witnesses should be provided
immediately. Where a defendant files a request for notice of
extraneous offenses under Art. 37.07, Sec. 3, and requests the
identity of witnesses who will provide that testimony, allow‑
ing such witnesses to testify where reasonable notice was not
provided is error, Rodgers v. State, 111 S.W.3d 236, 245 (Tex.
App.—Texarkana 2003, no pet.), although harmless in that case.
See Roethel v. State, 80 S.W.3d 276, 281 (Tex. App.—Austin 2002,
no pet.).

		 4.	Motion for Discovery and Inspection of
Evidence

The defendant should file a general motion for discovery un‑
der Article 39.14(a), C.C.P., the Texas Rules of Evidence, the
applicable provisions of the United States Constitution and of
the Texas Constitution. The motion should include individual
requests for specific items. What you should, or can, ask for is
limited only by the facts of your case and your creativity. It is
beyond the scope of this article to discuss all of the items that
may be included in a motion for discovery.
Once the motion is filed, you must set it for a hearing and
secure a ruling on the motion that orders the State to provide
you with the discovery that is granted on or before a date cer‑
tain. Without an order for production of discovery on a date
certain and at a certain place, the State is not bound to produce
the material at any certain time or place and there is not er‑
ror when the state produces the material immediately prior to
trial. Kirksey v. State, 132 S.W.3d 49, 55 (Tex. App.—Beaumont
2004); State v. LaRue, 108 S.W.3d 431, 435 (Tex. App.—Beau‑
mont 2003, pet. grt’d.); Badillo v. State, 255 S.W.3d 125, 132 (Tex.
App.—San Antonio 2009); Johnson v. State, 2009 WL 102930
*7 (Tex. App.—Amarillo 2009) (unpublished) (where discovery
order did not specify the time, place and manner of inspection
of documents as required by Art. 39.14, the State’s open file
policy was sufficient to satisfy the requirements of the order).
The state has a continuing burden of disclosure once a motion
for discovery has been granted. Crane v. State, 786 S.W.2d 338,
348 (Tex.Crim.App. 1990); Hall v. State, 283 S.W.3d 137, 163
(Tex. App.—Austin 2009, pet. ref ’d.).
When a trial judge grants a motion for discovery, and the
prosecution fails to disclose the evidence ordered disclosed, that
evidence should not be admitted into evidence by the state dur‑
ing the trial. Lindley v. State, 635 S.W.2d 541, 543 (Tex.Crim.App.
1982); Depena v. State, 148 S.W.3d 461, 467 (Tex. App.—Corpus
Christi 2004). However, courts have held the extreme sanction
of exclusion of evidence withheld from disclosure should not
be imposed absent bad faith. Pena v. State, 864 S.W.2d 147, 149
(Tex. App.—Waco 1993, no pet.); Hendricks v. State, 293 S.W.
3d 267, 274-75 (Tex. App.—Eastland). Where shortly before
trial the State disclosed that the defendant’s fingerprints were
at the scene of a murder, the remedy was to seek a continuance,
rather than exclusion of fingerprint evidence. Menefee v. State,
211 S.W.3d 893, 902 (Tex. App.—Texarkana 2006, pet. ref ’d);
Tamez v. State, 205 S.W.3d 32, 40 (Tex. App.—Tyler 2006, no
pet.); Duff—Smith v. State, 685 S.W.2d 26, 33 (Tex.Crim.App.
1985) (where prosecution’s failure to turn over videotape was
willful, warranting exclusion of the evidence). Flint v. State, 2009
WL 2408336, *3 (Tex. App.—Texarkana 2009) (unpublished)

(defendant’s failure to move for a continuance renders error relation to a trial date. In re Stormer, supra at *1. The trial court
may not order the State to copy documents and provide them
harmless).
In 2005, the Legislature amended Article 39.14(a), C.C.P., to the defense, but it may order the State to produce discover‑
by changing the word “may” in the statute to “shall.” It appears able materials and allow the defendant to copy them under the
that the intent of the Legislature was to make certain discovery supervision of the state. Id. at *2. The trial court may not require
mandatory, upon compliance with the requirements of the stat‑ the State to create a document to produce that it does not already
ute. To invoke Article 39.14(a), the defendant must file a motion have; may not order the State to produce it’s work product, Id;
requesting that the trial court enter an order directing the state and may not require a pretrial interview of witnesses or produc‑
to produce certain tangible things and permit their inspection tion of a witnesses’ statement. Rivas v. State, 2007 WL 2012856,
and copying. The motion must specifically designate the evi‑ *13 (Tex App.—Corpus Christi 2007)(unpublished). Under Art.
dence that the defendant wishes produced. Sonderup v. State, 39.14(b), the state may be ordered to provide the names and
addresses of its expert witnesses, and under
418 S.W.2d 807, 808 (Tex.Crim.App. 1967). The
Rules 702–705, Tex. R. Ev., order any party
items requested should include those listed in
to disclose the facts and data underlying its
the statute: any designated documents, papers,
Unfortunately,
experts’ opinion before they may express an
written statement of the defendant, books, ac‑
opinion. In re Stormer, supra at *2.
counts, letters, photographs, objects, or tan‑
although the statute
The statute provides that once the de‑
gible things that are not privileged, which
provides that an order
fendant
complies with the statutory require‑
constitute or contain evidence material to any
shall be entered, the
ments, the trial judge “shall” order the state to
matter involved in the action. Notice of the
trial judge is given
produce or permit the inspection and copy‑
motion must be given to the opposing party,
broad discretion
ing of the items designated. A defendant has
which can be achieved by serving a copy of the
to order the produca right to disclosure of tangible things, not
motion on the attorney for the state. Dix and
tion “before or during
privileged, which constitute or contain evi‑
Dawson, 42 Texas Practice, §22.96.
trial of a criminal
dence material to any matter involved in the
In order to be discoverable, the requested
action.”
action. Pena v. State, 226 S.W.3d 634, 653 (Tex.
material must be in the possession, custody or
App.—Waco 2007), rev’d on other grounds.
control of the state or any of its agencies, and
Denial of a proper discovery request, either
not be work product or otherwise be privi‑
during or before trial, may violate a defen‑
leged. Johnson v. State, 2009 WL 102930, *7
(Tex. App.—Amarillo 2009). The statute requires that the de‑ dant’s due process rights. Valdez v. State, 116 S.W.3d 94, 99
fense show “good cause” for production, In re Stormer, 2007 WL (Tex. App.—Houston[14th Dist.] 2002, pet. ref ’d); Phillips v.
1783853, *1(Tex.Crim.App. 2007)(unpublished), but does not State, 2007 WL 2875025(Tex. App.—Waco 2007)(unpublished).
define or state what constitutes “good cause.” In Stormer, the trial The statute provides that the discovery order “shall specify the
judge acted in her discretion to consider good cause to be the time, place and manner of making the inspection and taking the
District Attorney’s policy of providing an open file in exchange copies and photographs of any of the . . . documents or tangible
for an agreement by the defense not to file or request a ruling on evidence. . . .” Article 39.14(a), C.C.P.
Unfortunately, although the statute provides that an order
any discovery motion. Id. Professors Dix and Dawson contend
that “good cause” requires a showing that the information sought shall be entered, the trial judge is given broad discretion to order
by the motion for production and inspection is not reasonably the production “before or during trial of a criminal action.” Thus,
available to the defendant by other means that do not require the “mandatory” language of the statute is substantially undercut
the inconvenience and expense of a court order and production by the discretion granted to the trial judge. Whether the change
in the language of the statute will materially change discovery
by the state. 42 Texas Practice, §22.105, p. 67 (2d Ed. 2001).
A trial court is required to permit the discovery of evidence practice or the legal duty of the trial judge remains to be seen.
that is material to the defense of the accused. McBride v. State, Under the prior statute it was clear that the decision on what is
838 S.W.2d 248, 250 (Tex.Crim.App. 1992); Savage v. State, 2008 discoverable was committed to the discretion of the trial judge.
WL 726229, *14 (Tex. App.—Dallas 2008)(unpublished). Where Quiñones v. State, 592 S.W.2d 933, 940 (Tex.Crim.App. 1980).
In 1999, the Legislature added subsection (b) to Article
the material sought contains child pornography, making it avail‑
able to inspect, but not to copy, is reasonable compliance with 39.14, which explicitly authorized a trial court to order a party
the statute. Id. A court may set a specific date for the State to to disclose to the opposing party the name and address of each
produce discovery for the defense to inspect and copy, without person the other party may use at trial to present expert testi‑

mony under Rule 702, 703, and 705, Texas Rules of Evidence.
The rule provides that on motion of a party and on notice to the
other party that the trial court may order such disclosure. This
provision is not limited only to disclosure by the State. A court
may order the defense to provide such disclosure to the State,
upon motion and notice. A requirement of good cause is not
included. The State’s obligation to disclose its expert is triggered
by a court order (not a request by the defendant, like for notice
of extraneous offenses). Williams v. State, 2007 WL 3171335,
*2 (Tex. App.—San Antonio 2007)(unpublished).
Where a defendant fails to secure a ruling on his motion
to list experts 20 days prior to trial, the trial court does not err
in allowing the State’s expert to testify. Harris v. State, 2009 WL
1086917, *6–7 (Tex. App.—Houston [1st Dist.] 2009)(unpub‑
lished). The rule does not require that the area of expertise of
the expert be revealed, so a court does not err by allowing a wit‑
ness to testify as an expert even if the expert’s area of expertise
was not revealed. Vasquez v. State, 2009 WL 943868, *11 (Tex.
App.—Houston 4/9/09)(unpublished). While the language of the
statute is permissive, and not mandatory, if a court does decide
to require the disclosure, the statute provides that the court shall
specify the time and manner in which the party must make the
disclosure, and that such order “shall require the other party to
make the disclosure not later than the 20th day before the date
the trial begins.” Art. 39.14(b).
A “trial judge probably has considerable discretion in decid‑
ing whether to exclude the testimony of a witness who should
have been, but was not, included in the list. A party who opposes
testimony because the witness was not included in the notice
may have to seek delay to preserve error for appellate consid‑
eration.” Dix and Dawson, 42 Texas Practice §22.171, p. 99.
See Flint v. State, 2009 WL 2408336, *3 (Tex. App.—Texarkana
2009)(unpublished)(defendants failure to seek a continuance
renders error harmless). The rule does not apply to a witness
that provides lay opinion testimony under Rule 701, Tex. R. Ev.
Osbourn v. State, 59 S.W.3d 809, 815 (Tex. App.—Austin 2001),
aff ’d after review on other grounds, 92 S.W.3d 531 (2002).
The Article 39.14 duty to disclose expert witnesses is one of
the few areas in which the State has the right to discovery. It also
includes rebuttal witnesses. Depena v. State, 148 S.W. 461, 466
(Tex. App.—Corpus Christi 2004). In Hoselton v. State, 2010 WL
9744793 (Tex. App.—Texarkana 2010)(unpublished), the State
sought by subpoena duces tecum, and later the court ordered,
production of the reports and notes of an expert the defense
intended to call as a witness on the issue of punishment. The
court warned defense counsel that if the expert’s material was
not turned over prior to the day she was to testify, that her tes‑
timony would not be admitted. Medical records that the expert
had reviewed were not turned over to the State as required by

the Court, so the expert was not allowed to testify.
The defendant’s argument on appeal relied on the Texas
Rules of Civil Procedure, which do not apply to criminal cases, so
the case was affirmed. The Court went on to note that the basic
issue in the case was whether the trial court had the authority
to order pretrial discovery of the expert’s reports, examination
records of the defendant, and all documents reviewed, and there‑
fore exclude the expert’s testimony for failure to fully provide the
documents to the State. The Court noted that Article 39.14(b)
authorizes the trial court to order disclosure of the name and
address of each person the other party may use at trial to present
evidence under Rules 702, 703, and 705, Tex. R. Ev., and may
require prior disclosure of the underlying facts or data relied
on by the expert pursuant to Rule 705. The Court further noted
that there is no general right of the State for pretrial discovery
from the defendant, but the issue of the State’s right to discovery
and the authority to enforce such discovery was not briefed or
presented on appeal and therefore could not be decided. Id. at *5.
New Statute: The 81st Legislature enacted S.B. 595, which
added C.C.P. 38.45 and 39.15, effective 9/1/09. Consistent with
the federal statutes, child pornography may not be copied, pho‑
tographed, or otherwise disseminated in discovery. Instead, it
must remain in the custody of the State or the court, but can be
made reasonably available to the defense for inspection. At the
conclusion of the criminal proceeding, the child pornography
must be placed under seal by the court.
		 5. Motion for Recorded Evidence

The State does not have a duty to produce videotapes, unless
they contain exculpatory or mitigating material or the defendant
files a motion requesting production of the tapes and secures
a ruling by the court ordering production. Garcia v. State, 871
S.W.2d 279, 283 (Tex. App.—El Paso 1994, no pet.). Original
tape recordings should be produced and be made available to
counsel, upon request and order of the court. Bates v. State,
587 S.W.2d 121, 131 (Tex.Crim.App. 1979). If the defendant
merely wants to review a copy of the tape, rather than inspect
the original, that motion should be granted. That motion may
be included in a general discovery motion or may be the subject
of a separate motion.
Tape recordings are tangible evidence that may be ordered
produced under Article 39.14. Quinones v. State, 592 S.W.2d 933,
939 (Tex.Crim.App. 1980). It is unsettled whether a videotaped
statement is a “written statement.” In re the State of Texas Ex Rel.
Rosenthal, Relator, 2002 WL 730786 (Tex. App.—Houston [14th
Dist.] 2002, no pet.). Art. 39.14(a) excepts “written statements”
of witnesses from production but does not define a written state‑
ment to include a tape recorded statement. Obviously the defense

should argue that “taped” is not the same as “written.” However, has the ability to edit and segregate out the admissible from
Rule 615, Tex. R. Ev., includes an oral statement in electronic the inadmissible portions of the recording. This is either not
form in the definition of a written statement.
possible, or very cumbersome to do, without having a copy of
Other reasons why the State should be ordered to provide the recording long prior to trial. It would be unfair to require
copies of tape recorded evidence are that it contains mitigating the proponent of impeachment, or any evidence, to offer the
or exculpatory evidence; that the defense is entitled to have evidence in admissible form but not provide a reasonable op‑
a meaningful opportunity to examine the recording to deter‑ portunity to prepare to present the evidence in such form.
mine whether it is accurate or whether there have been addi‑
		 6. Motion for Production of Witness Statements
tions, modifications or deletions; to have an expert examine the
recorded evidence; to investigate the content of the recorded After a witness has testified, the opposing party is entitled to
evidence; to prepare to use the recording as direct or impeach‑ review any statement of the witness or that the witness used to
ing evidence.
refresh his memory while testifying or before
Recorded evidence is different than
testifying for the purpose of cross-examina‑
written evidence because it requires special
tion. Rules 612 and 615, Tex. R. Ev.; Robertson
Even if the court will
equipment in order to review and to present
v. State, 871 S.W.2d 701, 708 (Tex.Crim.App.
not order the producin court. It also takes longer to review recorded
1993) cert. den. 114 S.Ct. 155; Marsh v. State,
tion of the statements
evidence. Unless defense counsel can have the
749 S.W.2d 646 (Tex. App.—Amarillo 1988,
prior to trial, ask
recorded evidence prior to trial, he or she will
pet. ref ’d.). This includes “a substantially ver‑
the
judge
to
enter
an
be unable to review the evidence and then use
batim recital of an oral statement made by the
order requiring the
the evidence in court. The proponent of evi‑
witness that is recorded contemporaneously
State’s
witnesses
to
dence, either substantive or impeaching, must
with the making of the oral statement and that
preserve and bring to
present the evidence in a form that is admis‑
is contained in a stenographic, mechanical,
court any statement
sible. It is not the duty of the trial court to sift
electrical, or other recording or a transcription
through proffered evidence and separate the
thereof.” Roberts v. State, 220 S.W.3d 521,527
generated or reviewed
admissible from inadmissible evidence. That
(Tex.Crim.App. 2007), quoting Tex. R. Ev.
by the witness.
is the responsibility of the proponent of the
615(f)(2). Rule 615 is not a rule of admissi‑
evidence. Willover v. State, 70 S.W.3d 841, 847
bility. “It merely provides for access to a wit‑
(Tex.Crim.App. 2002), quoting Jones v. State,
ness’ statements to aid in cross-examining that
843 S.W.2d 487, 492–93 (Tex.Crim.App. 1992), cert denied 113 witness.” Weiss v. State, 2009 WL 4757379, *8 (Tex. App.—Ft.
S.Ct. 1858.
Worth 2009, pet. ref ’d 2010)(unpublished).
In Willover, the defendant offered into evidence a videotape
Production of such statements are contingent upon a re‑
for purposes of impeachment. The videotape contained some quest by defense counsel. Tatro v. State, 2003 WL 1981656, (Tex.
statements that were arguably prior inconsistent statements, App.—Houston [1st Dist.] 2003, no pet.)(not published); Goode,
some arguably prior consistent statements, and some irrelevant Wellborn and Sharlot, 1 Texas Practice §615.2, p. 836 (3d Ed.
and inadmissible hearsay statements. The trial judge sustained 2002). The statements must be produced after the witness has
the State’s objection, saying “I have no editing equipment” and testified. Westfall v. State, 10 S.W.3d 85, 94 (Tex. App.—Waco
“you can’t show the tape in its entirety.” Willover v. State, supra 1999, no pet.); Donnell v. State, 191 S.W.3d 864, 867 (Tex. App.—
at 846. The Court of Criminal Appeals held that the trial judge Waco 2006, no pet.). Even if the witness has not refreshed his
did not abuse his discretion in declining to admit the entire memory with his statement as required by Rule 612, the state‑
tape because it was the defendant’s responsibility to “specify ment of the witness must still be produced upon request by
and extract the statements he wanted to use for impeachment the defense pursuant to Rule 615. Patterson v. State, 2008 WL
purposes.” Willover v. State, supra at 847. The rule also applies 340449, *2 (Tex. App.—Houston [1st Dist.] 2008)(unpublished).
when a defendant offers a videotape into evidence without
Once the statement is produced, counsel is entitled to a
redacting the inadmissable part. The whole tape is admitted recess to have an opportunity to examine the statement. Rule
without limitation. Vaccaro v. State, 2007 WL 1289431, *5 (Tex. 615(d), Tex. R. Ev. Camacho v. State, 864 S.W.2d 524, 531 (Tex.
App.—Waco 2007, pet. ref ’d)(unpublished).
Crim.App. 1993). The amount of time given to review a wit‑
While the Willover case did not deal with a discovery is‑ ness’ statement is within the discretion of the trial judge. Grant
sue, it is substantial support for granting a request for pretrial v. State, 2007 WL 3101869, *8 (Tex. App.—Beaumont 2007)
production of a video or audio recording so that the defendant (unpublished). The motion requesting production of witnesses’

statements should be filed, and a ruling secured, prior to trial.
Even if the court will not order the production of the statements
prior to trial, ask the judge to enter an order requiring the State’s
witnesses to preserve and bring to court any statement generated
or reviewed by the witness. Make sure the statement is included
in the record on appeal or the appellate court will be unable to
rule on the appellate complaint and the point of error will be
procedurally defaulted. Roberts v. State, supra at 527.
The requirement that the state produce a witness’ state‑
ment applies only when the statement is in the possession of
the prosecutor or the police. In Dancer v. State, 253 S.W.3d 638
(Tex. App.—Ft. Worth 2008), the police had lost the written state‑
ments of four witnesses and thus the state was not in possession
of the statements. Consequently, the trial court was found to
have properly denied the defendant’s motion for production of
the statements and for sanctions pursuant to Rule 615.
		 7.	Motion for Disclosure of Evidence
Favorable to the Defendant

Article 2.01, C.C.P., provides that the prosecuting attorney “shall
not suppress facts or secrete witnesses capable of establishing the
innocence of the accused.” Rule 3.09(d) of the Texas Disciplin‑
ary Rules of Professional Conduct provides that a prosecutor
in a criminal case shall make timely disclosure to the defense
of all evidence or information known to the prosecutor that
tends to negate the guilt of the accused or mitigate the offense
or the sentence. The prosecution also has a constitutional duty
to provide the defense with any evidence that is exculpatory or
favorable to the defense on the issue of guilt or innocence or
on punishment. Brady v. Maryland, 373 U.S. 83 (1963); Kyles v.
Whitley, 115 S.Ct. 1555 (1995); Pennsylvania v. Ritchie, 480 U.S.
39, 107 S.Ct. 989, 94 L.Ed.2d 40 (1987) (in a child molestation
case, any exculpatory material in a child welfare agency’s file
must be produced to the defendant); Ex parte Reed, 271 S.W.3d
698, 726 (Tex.Crim.App. 2008); Hall v. State, 283 S.W.3d 137,
163 (Tex. App.—Austin, pet. ref ’d 2009).
Evidence that tends to justify, excuse, or clear a defendant
from guilt or fault is exculpatory evidence. Thomas v. State, 841
S.W.2d 399, 404 (Tex.Crim.App. 1999); Michaelwicz v. State,
186 S.W.3d 601, 613 (Tex. App.—Austin 2006). Impeachment
evidence is evidence that is offered to dispute, disparage, deny,
or contradict. Id.; Harm v. State, 183 S.W.3d 403, 408 (Tex.
Crim.App. 2006). Evidence that impeaches a state’s witness is
considered to be evidence favorable to the defendant. Brady
v. Maryland, supra; Ex parte Richardson, 70 S.W.3d 865 (Tex.
Crim.App. 2002); Green v. State, 55 S.W.3d 633 (Tex. App.—
Tyler 2001, pet. ref ’d.). Such evidence would be prior criminal
record, Hall v. State, supra at 170–71, United States v. Bagley, 473
U.S. 667, 676 (1985), Arroyo v. State, 117 S.W.3d 795, 798 n. 1

(Tex.Crim.App. 2003); evidence indicating untruthfulness of a
witness, Napue v. Illinois, 360 U.S.264 (1959), Ramirez v. State,
96 S.W.3d 386 (Tex. App.—Austin 2002, pet. ref ’d.); prior false
accusations of the complainant, Thomas v. State, 669 S.W.2d 420
(Tex. App.—Houston [1st Dist.] 1984, pet. ref ’d.); Rushton v.
State, 695 S.W.2d 591 (Tex. App.—Corpus Christi 1985); Polvado
v. State, 689 S.W.2d 945 (Tex. App.—Houston [14th Dist.] 1985,
pet. ref ’d.); that alleged victim’s family does not believe her and
she made contradictory statements about the incident, Keeter v.
State, 105 S.W.3d 137, 145 (Tex. App.—Waco 2003, pet. grt’d.);
evidence that defendant may be insane, Nickerson v. State, 69
S.W.3d 661 (Tex. App.—Waco 2002, pet. ref ’d.); prior state‑
ments of witnesses that were impeaching and consistent with
the defense of self-defense, Ex parte Masonheimer, 720 S.W.3d
494 (Tex.Crim.App. 2007); that a witness could not identify
the defendant in a photo lineup and was later shown a single
photo of the defendant prior to trial to confirm the defendant’s
identify, Hall v. State, supra at 176–77.
A due process violation occurs whenever the State sup‑
presses or fails to disclose material, exculpatory evidence, re‑
gardless of whether the State acted in bad faith. Webb v. State,
2232 S.W.3d 109, 114 (Tex.Crim.App. 2007); State v. Vasquez 230
S.W.3d 744 (Tex. App.—Houston[14th Dist.] 2007). Although
the prosecution has a duty to provide exculpatory or mitigating
evidence, defense counsel should always file the motion, and
secure a ruling in advance of trial. The motion should make
general requests for exculpatory or mitigating evidence and
also make specific requests for particular evidence that may be
available in your case.
Where the State does fail to disclose exculpatory evidence,
in order for there to be reversible error, the evidence must be
material—that is, there must be a reasonable probability that
had the evidence been disclosed the outcome of the trial would
have been different. Materiality depends on the circumstances
of the particular case and the evidence as a whole. Webb v.
State, supra at 114; Hampton v. State, 86 S.W.3d 603, 612 (Tex.
Crim.App. 2002), Hall v. State, 283 S.W.3d 137, 169–70 (Tex.
App.—Austin 2009, pet. ref ’d.). In Webb, the prosecutor’s failure
to inform defense counsel that the complainant had hired civil
counsel and was considering filing a civil suit was not material
under the facts of that case, where defense counsel had ample
impeachment evidence and could have asked the complainant
about whether she planned to file a civil suit. The court noted
that the “ possibility that a civil suit will be filed after a criminal
trial should not be news to any defense attorney.” Webb v. State,
supra at 114.
B. Obtaining Documents

Child sexual abuse cases often entail records and documents

with a court to acquire such information. The motion should
be routinely granted and the DFPS file turned over to the re‑
questing party, with the editing called for by the statute. The
		 1. DFPS Records
Family Code also requires DFPS to provide to a relative or
Records of an investigation of a report of child abuse or neglect other individual with whom a child is placed any information
are not subject to public release under Chapter 552, Govern‑ DFPS considers necessary to ensure that the relative or other
ment Code, the Public Information Act. The confidentiality and individual is prepared to meet the needs of the child. This may
disclosure of such information is governed by Section 261.201, include information related to any abuse or neglect suffered by
Family Code. That section provides that reports and any other the child. §261.201(f-1), Family Code.
One method of acquiring DFPS records is to file a motion
records generated by the investigation of a report of child abuse
or neglect are confidential and may only be disclosed pursuant with the court requesting the release of such information. This
can be done in a motion for discovery or in
to the terms of the statute. Mason v. State, 116
a motion particularly addressed to DFPS re‑
S.W.3d 248, 259 (Tex. App.—Houston [14th
cords. Either way, a notice of hearing on the
Dist.] 2003, pet. ref ’d.); Dixon v. State, 923
The Family Code also
motion must be served upon the investigat‑
S.W.2d 161, 166 (Tex. App.—Ft. Worth 1996),
requires DFPS to
ing agency, a hearing must be held, and the
judgment vacated, 928 S.W.2d 564. The statute
provide to a relative or
court must conduct an in camera review of
provides that a court may order disclosure of
other individual with
the requested information and then make the
information that is confidential if a motion has
whom a child is placed
findings required by the statute. In order to
been filed with the court requesting the release
any information DFPS
disclose, the court must make a finding that
of such information, a notice of hearing has
considers necessary
the disclosure is essential to the administra‑
been served upon the investigating agency and
to ensure that the
tion of justice. There is not a definition of what
all other interested parties, and, after a hear‑
relative or other
is essential to the administration of justice.
ing and an in camera review of the requested
individual is prepared
Many courts disclose the records if they de‑
information, the court determines that the
to meet the needs of
termine that the records contain information
disclosure of the requested information is es‑
the child.
that is exculpatory or mitigating under Brady
sential to the administration of justice and not
v. Maryland and Kyles v. Whitley. Pennsylvania
likely to endanger the life or safety of the child
v. Richie, 480 U.S. 39, 107 S.Ct. 989, 94 L.Ed.2d
subject of the report, the person who made the
report, or any other person who participated in the investigation 40 (1987); Thomas v. State, 837 S.W.2d 106, 114 (Tex.Crim.App.
or who provides care for the child. §261.201(b), Family Code. In 1992); Dixon v. State, supra at 167; James v. State, 47 S.W.3d 710,
re Fulgium, 150 S.W.3d 252, 254 (Tex. App.—Texarkana 2004). 712 (Tex. App.—Texarkana 2001, no pet.). It can be argued that
In addition, a court may, on its own motion, order disclosure “essential to the administration of justice” is broader than the
of confidential information if the order is rendered at a hear‑ holdings of Brady and Kyles.
A second way to acquire the records, if you are the parent,
ing for which all parties have been given notice and the court
makes the same findings, as stated above, that are necessary for managing conservator, or other legal representative of the child,
release upon the motion of a party. The order must be reduced is to make a request to DFPS for such records. That request can
be made on a Form 4885. A copy of the form may be acquired
to writing or made in open court. §261.201(c), Family Code.
The Family Code makes exceptions to the confidentiality of from DFPS. Upon receipt of the request form, DFPS will redact
DFPS records. DFPS, on request, is required to provide to the the records according to the statute and provide them. There is
parent, managing conservator, or other legal representative of a not a time stated in the statute within which DFPS must comply
child who is the subject of reported abuse and neglect, informa‑ with the correct. How long it takes to comply with the request
tion concerning the reported abuse or neglect that would other‑ will vary from region to region and from time to time.
A more effective way of acquiring the records is to issue a
wise be confidential, if DFPS edits the information to protect the
confidentiality of the identity of the person who made the report subpoena to the custodian of records for DFPS in your region.
and any other person whose life or safety may be endangered Make the subpoena returnable to court on a hearing date prior
to trial. In all likelihood, the records will be delivered on the
by such disclosure. §261.201(g), Family Code.
Although DFPS is supposed to provide such information appointed date by the records custodian and/or by an attorney
upon request of the parent, managing conservator, or legal for DFPS, who will file a motion to quash the subpoena. The
representative of a child, it is often necessary to file a motion motion will seek to quash the subpoena insofar as it seeks confi‑
that are unique to this particular arena. It is incumbent upon
both the prosecution and the defense to request access to them.

dential information under Section 261.201 and §700.203, Texas
Admin. Code. However, DFPS will often bring redacted copies
of the records to provide to defense counsel. The motion to
quash will usually ask the court to review the remainder of the
records in camera to determine whether they should be further
disclosed. Courts routinely grant the motion and undertake the
in camera review.
Do not wait until the time of trial to acquire the DFPS rec
ords. It is important that they be acquired as early as possible
so that you will have the opportunity to review the records and
use them to further your investigation and prepare your case.
		 2. School Records

Consider issuing a subpoena for the complainant’s school
records. Often if a child has had problems in school; that is
considered an indication that the child is suffering personal
problems, such as being abused, particularly if the onset of those
problems correlates to the time of the abuse. Additionally, it is
not uncommon for a child to make an outcry or some sort of
an allusion to abuse to a trusted teacher. On the other hand,
records of discipline problems may show a motive on behalf of
the complainant to fabricate or may shed some other light on
the credibility of the complainant. A lack of problems in school
and the same grading patterns may be some evidence that the
child was not suffering any personal problems—that is, was not
being abused. School records can be provided to an expert and
be part of the basis for his or her opinion.
		 3.	Medical, Psychological and
Substance Abuse Treatment Records

If a complaining witness has had mental or emotional problems
that required treatment or hospitalization, those records may
have valuable information about the complainant’s background,
the symptoms exhibited, the credibility or stability of the com‑
plainant, motivation to fabricate or lack thereof, or provide
support for other theories. Virts v. State, 739 SW2d 25 (Tex.
Crim.App. 1987). Medical records of a complainant may also
provide similar information. The normal privilege between a
patient and a healthcare provider does not apply in a proceed‑
ing regarding the abuse or neglect of a child. §261.202, Family
Code. However, a person’s medical or healthcare records may
be protected from disclosure by federal law pursuant to HIPPA.
(42 USC 1320d–1329d-8 and 45 CFR, Parts 160 and 164, http://
www.hhs.gov/ocr/hippa/).
Medical records and healthcare information for an indi‑
vidual may lawfully be disclosed only as provided by the provi‑
sions of HIPPA. The requirements will vary depending on who
is requesting the information, the circumstances of the patient,
and the reason for the request. However, many of the require‑

ments of HIPPA are unnecessary where a subpoena is issued
by a court, as a court may authorize the disclosure of protected
health information. A subpoena for health care records must
be authorized by an order of the court.
Records of the identity, diagnosis, prognosis, or treatment
of any patient that are maintained in connection with the per‑
formance of any program or activity relating to substance abuse
education, prevention, training, treatment, rehabilitation, or
research, which is conducted, regulated, or assisted by any de‑
partment or agency of the United States, is confidential and shall
be disclosed only for the purposes and under the circumstances
expressly authorized under subsection (b) of Title 42 U.S.C.
§290dd-2. One of the methods of disclosure is authorization
by an appropriate order of a court of competent jurisdiction
granted after application showing good cause therefor. In as‑
sessing good cause, a court shall weigh the public interest and
the need for disclosure against the injury to the patient, to the
physician-patient relationship, and to the treatment services.
Upon granting such an order, the court shall impose appropriate
safeguards against unauthorized disclosure. 42 U.S.C. 290dd2(b)(2)(C). Except as authorized by a court order granted under
the foregoing subsection, no record referred to in subsection
(a) may be used to initiate or substantiate any criminal charges
against a patient or to conduct an investigation of a patient. 42
U.S.C. §290dd-2(c).
		 4. Family Court Records

If the parents of the complainant have gone through a divorce
or there has been custody or post-divorce litigation, review the
family court file. The court’s file may have social study reports
or counselor’s reports on the complainant or family members.
Pleadings, affidavits, and orders may provide important back‑
ground information or investigative leads.
		 5. Juvenile Court Records

On occasion the complaining witness in a child sexual abuse
case will have been the subject of a “child in need of supervision”
or delinquency proceeding in a juvenile court. If so, juvenile
court records may contain relevant information such as personal
background, identity of collateral sources, medical records, and
psychological evaluations. Juvenile records are confidential by
statute. Section 58.005, Family Code.
Despite the statutory confidentiality of juvenile records,
they are often discoverable on constitutional grounds. In Davis
v. Alaska, 415 U.S. 308, 94 S.Ct. 1105, 39 L.Ed.2d 347 (1974),
the Supreme Court ruled that the State of Alaska’s interest in
the confidentiality of juvenile records was outweighed by the
accused’s right to confront and cross-examine a state’s witness
on the issue of possible bias in favor of the state due to pending

juvenile proceedings. The court held that the defendant was and the defendant’s Sixth Amendment confrontation rights, the
entitled to place before the jury the factual basis that would material should be inspected by the trial court in camera. Id.; In
support the defendant’s argument that the witness’ testimony re Hinterling, 109 S.W.3d 611, 625 (Tex. App.—Ft. Worth 2003).
While a juvenile adjudication should be admissible on crosswas influenced by his status as being accused by the state in a
examination to show the motive or bias of the witness to testify
juvenile proceeding.
The Supreme Court has held that the primary interest se‑ favorably for the state, it is not admissible for the purpose of gen
cured by the Sixth Amendment’s confrontation clause is the eral character impeachment. Foster v. State, 25 S.W.3d 792, 795
right of cross-examination. Davis v. Alaska, 94 S.Ct. at 1110; (Tex. App.—Waco 2000, pet. ref ’d.); Warren v. State, 514 S.W.2d
Douglas v. Alabama, 380 U.S. 415, 418, 85 S.Ct. 1074, 1076, 458, 465 (Tex.Crim.App. 1974); Gilmore v. State, 871 S.W.2d 848,
13 L.Ed.2d 934 (1965). “The main and essential purpose of 851 (Tex. App.—Houston [14th Dist.] 1994, no pet.). Juvenile
confrontation is to secure for the opponent the opportunity of adjudications are not convictions and are thus not admissible for
impeachment under Rule 609(a), Tex. R. Ev.;
cross-examination.” Davis v. Alaska, 94 S.Ct. at
Foster v. State, supra at 795. “Evidence of juve‑
1110, quoting 5 J. Wigmore, Evidence §1395,
nile adjudication is not admissible, except for
p. 123 (3d ed. 1940).
proceedings conducted pursuant to Title III,
The Court of Criminal Appeals has fol‑
The normal
Family Code, in which the witness is a party,
lowed the reasoning and holding of Davis
privilege between
under this rule unless required to be admit‑
v. Alaska. “The Constitutional right of con‑
a patient and a
ted by the Constitution of the United States or
frontation is violated when appropriate crossTexas.” Rule 609(d), Tex. R. Ev.
examination is limited. Hurd v. State, 725
healthcare provider
S.W.2d 249, 252 (Tex.Crim.App. 1987). The
does not apply in a
	  6. Children’s Advocacy
scope of appropriate cross-examination is
proceeding regarding
Center Records
necessarily broad. A defendant is entitled to
the abuse or neglect
The files, reports, records, communications,
pursue all avenues of cross-examination rea‑
of a child.
and working papers used or developed in pro‑
sonably calculated to expose a motive, bias,
viding services to child abuse victims and their
or interest for the witness to testify. Lewis v.
families are confidential and are not subject
State, 815 S.W.2d 560, 565 (Tex.Crim.App.
to release under the Public Information Act,
1991).” Carroll v. State, 916 S.W.2d 494, 497
Chapter 552, Government Code. Such records
(Tex.Crim.App. 1996).
“Evidence to show bias or interest of a witness in a cause may only be disclosed to DFPS and its employees, law enforce‑
covers a wide range and the field of external circumstances from ment agencies, prosecuting attorneys, medical professionals,
which probable bias or interest may be inferred is infinite. The and other state agencies that provide services to children and
rule encompasses all facts and circumstances, which when tested families, to the attorney for a child who is the subject of the
by human experience, tend to show that a witness may shade records, and a court-appointed volunteer appointed for the
his testimony for the purpose of helping to establish one side child pursuant to Section 107.031, Family Code. §264.408(a),
of the cause only. Jackson v. State, 482 S.W.2d 464, 468 (Tex. Family Code.
The statute provides that information relating to the in‑
Crim.App. 1972) (quoting Aetna Insurance Co. v. Paddock, 301
F.2d 807, 812 (5th Cir. 1962).” Carroll v. State, supra at 497–98. vestigation of a report of abuse or neglect under Chapter 261
The Court of Criminal Appeals has applied the rationale of the Family Code and the services provided as a result of that
of Davis v. Alaska to the confidentiality provisions of the crime investigation are confidential as provided by Section 261.201,
stopper statute, which the lower court held operated “to totally Family Code. §264.408(b), Family Code. DFPS, a law enforce‑
bar a defendant access to information that may be material, ment agency, and a prosecuting attorney may share with a child
whether in the possession of the state or any other person. Denial advocacy center information that is confidential under Section
of access to information which would have a reasonable prob‑ 261.201, as needed to provide services to child abuse victims and
ability of affecting the outcome of a defendant’s trial abridges their families. Confidential information that is shared remains
a defendant’s due process rights and undermines the court’s the property of the agency that shared or provided the informa‑
duty to vindicate Sixth Amendment rights.” Thomas v. State, 837 tion to the child advocacy center. §264.408(c).
Frequently, videotaped interviews of a child are made at a
S.W.2d 106, 113 (Tex.Crim.App. 1992); Crawford v. State, 892
S.W.2d 1, 3 (Tex.Crim.App. 1994). The court held that where child advocacy center, often by employees of the center. Despite
there is a conflict between the state’s interest of confidentiality the fact that interviews are routinely conducted by advocacy

center employees, the statute provides that such a videotape “is
the property of the prosecuting attorney involved in the crimi‑
nal prosecution of the case involving the child. If no criminal
prosecution occurs, the videotaped interview is the property
of the attorney involved in representing the department in a
civil action alleging child abuse or neglect. If the matter involv‑
ing the child is not prosecuted, the videotape is the property
of DFPS if the matter is an investigation by DFPS of abuse or
neglect. If the department is not investigating or has not inves‑
tigated the matter, the videotape is the property of the agency
that referred the matter to the center. If the center employs a
custodian of records for videotaped interviews of children, the
center is responsible for the custody of the videotape. A video
taped interview may be shared with other agencies under a
written agreement.” §264.408(d), Family Code. DFPS is to be
allowed access to a center’s videotaped interviews of children.
§264.408(e), Family Code. A subpoena may be issued to the
custodian of records of a child advocacy center for its records.
To be continued in the September issue
Note: This article is an update and modification of a prior pa
per entitled “Sex Crimes” written by Catherine Greene Burnett
of the South Texas College of Law. Professor Burnett’s paper
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The State Bar
Lends a Hand
Kelly Pace

The State Bar has stepped up to help the Texas Lawyers
Assistance Program and TCDLA will benefit. The State Bar
has contributed $250,000 to the Pat Sheeran and Michael J.
Crowley Memorial Trust.
art of the reason for the formation of TCDLA in 1971 was because the State
Bar seemed to be more concerned with the large firms and the lawyers associated with the civil side. Many criminal defense lawyers believed that the State
Bar did not meet our needs. As a result, TCDLA was created.
In the 1980s, it became clear that the legal profession had an extraordinarily high
level of alcoholism, drug addiction, depression, and other stress-related diseases. It is
well known that alcoholism, substance abuse, depression, and mental health issues are
higher among attorneys than the public in general. It is estimated that 15–18 percent
of Texas lawyers may be dealing with one of these issues at some time in their careers.
Further, lawyers top the list of incidents of depression among the various professionals. To say that being a lawyer is a “high-stress job” is sort of like saying policemen are
involved in law enforcement.
The Texas Lawyers Assistance Program (TLAP) was formed in 1989 and has
been growing ever since. Beginning in the 1990s, TCDLA began working closely with
the TLAP to be sure our members and all criminal defense lawyers were aware of the
TLAP program and services. In fact, TLAP may be the most common ground between
the State Bar and TCDLA. Members of our Board of Directors have been appointed
to the State Bar TLAP Committee by various State Bar presidents. There is a link for
TLAP on the TCDLA website.
TLAP is supported by the Pat Sheeran and Michael J. Crowley Memorial Trust.
The Trust helps to defray the cost of treatment for impaired lawyers and judges. The
Trust has provided monetary assistance for both inpatient and outpatient professional
treatment. Neither the State Bar nor TLAP can directly pay for these expenses. The
Trust was set up by Texas lawyers helping Texas lawyers.
Incoming State Bar President Terry Tottenham of Austin has announced that the
State Bar has made a $250,000 contribution to the Trust. This contribution in support
of TLAP will both directly and indirectly benefit members of TCDLA, who are or may
be in need. The contribution made by the State Bar of Texas to the Trust shows that
State Bar President Terry Tottenham is committed to the well-being of all the lawyers
of the State of Texas.
Anyone may make their own contributions to this very worthy cause. The object
is to get word out about the Trust, especially to those who have been helped by TLAP
and the Trust in the past.
TLAP may be contacted at any time at 1-800-343-8527. If you know of a criminal defense lawyer or any lawyer with this type of problem, or are one yourself, then
there is help and hope. Just call. The lawyer, the profession, and the public will all be
better off.
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Effective
CrossExamination:

Telling Your
Client’s Story
steven green
I. Introduction
Cross-examination is most often our only opportunity to
develop and present favorable testimony and/or evidence for
our clients.
		 Importance of Cross-Examination—Our Mission
Over 40 years ago, in United States v. Wade, 388 US 218
(1967), Justice White described the ethical obligation of a defense
lawyer representing his client in an opinion in a criminal case,
dissenting in part and concurring in part:
Law enforcement officers have the obligation to convict
the guilty and to make sure they do not convict the in‑
nocent. They must be dedicated to making the criminal
trial a procedure for the ascertainment of the true facts
surrounding the commission of the crime. To this extent,
our so called adversary system is not adversary at all;
nor should it be. But defense counsel has no comparable
obligation to ascertain or present the truth. Our system
assigns him a different mission. He must be and is inter‑
ested in preventing the conviction of the innocent, but,
absent a voluntary plea of guilty, we also insist that he
defend his client whether he is innocent or guilty. The

State has the obligation to present the evidence. Defense
counsel need present nothing, even if he knows what the
truth is. He need not furnish any witnesses to the police,
or reveal any confidences of his client, or furnish any
other information to help the prosecution’s case. If he
can confuse a witness, even a truthful one, or make him
appear at a disadvantage, unsure or indecisive, that will
be his normal course. Our interest in not convicting the
innocent permits counsel to put the State to its proof, to
put the State’s case in the worst possible light, regardless of
what he thinks or knows to be the truth. Undoubtedly there
are some limits which defense counsel must observe but
more often than not, defense counsel will cross-examine
a prosecution witness, and impeach him if he can even
if he thinks the witness is telling the truth, just as he will
attempt to destroy a witness who he thinks to be lying. In
this respect, as part of our modified adversary system and
as part of the duty imposed on the most honorable defense
counsel, we countenance or require conduct which in many
instances has little, if any, relation to the search for truth.
388 US at 256 (emphasis added).

In 1974, in Davis v. Alaska, 415 U.S. 308 (1974), the U.S.
Supreme Court stated:
Cross-examination is the principal means by which the
believability of a witness and the truth of his testimony are
tested. Subject to the broad discretion of the trial judge to
preclude repetitive and unduly harassing interrogation,
the cross-examiner is not only permitted to delve into
the witness’ story to test the witness’ perceptions and
memory, but the cross-examiner has traditionally been
allowed to impeach, i.e., discredit the witness.
415 US at 316.
When we have this opportunity to develop and present
favorable testimony and/or evidence for our clients, we have
to be effective.
		 How Are We Effective?
		 1.	We must care about our clients and the jury must see
that we care.
		 2.	We must be the most prepared lawyer in the court‑
room.
		 3.	We must tell our client’s story through cross-exami‑
nation.
II.	Theory of the Case, a.k.a. Our Client’s Story
		 Absolutely must have one.
		 Start developing it from the moment you are retained or
appointed. Start broad and become specific over time.

		 4. Gather reports, statements, testimony, manuals
			Take every opportunity to have State’s witnesses tes‑
tify about the case.
				

DWI—ALR hearings, MTS (suppression) hearings

				

Traffic Tickets

				

Examining Trials

				

Abuse cases—CPS hearings

				

MTS Hearings

		 Get transcripts of testimony and reports in other cases
where State’s witnesses were involved.
		 Obtain manuals—CSI, FSTs, Snitch manuals, SOP manu‑
als.
IV.	Theory/Story begins in Voir Dire, then Opening, then
Merits, then Closing
		 Tell your client’s story every chance you get—from be‑
ginning to end.
		 Voir Dire—Why would a teenager/child lie about being
abused?
		 Opening—tell your client’s story.
		 CX—tell your client’s story.
		 Closing—tell your client’s story one last time.
V.	Only ask questions when it helps. Know when not to
ask questions.
		 Have a purpose for each question asked.
		 Only ask questions when you know the answer.

III. Must Be Prepared

		 Use the answers you get to testify during your closing
argument.

		 1.	Know the facts, case law, statutory law, Rules of Evi‑
dence.

VI.	Short questions are best—no lawyer words.

			

Copy statutes, case law.

		 2. Know your version of the facts.
			

The client’s version.

			

Your defense witnesses’ versions, if any.

			

The State’s version.

		 No words after you get answer—“ah,” “okay”
		 No prefixes or suffixes—“right,” “correct,” “is it true”
		 No negatives—“is it not,” “isn’t it true”
VII. Leading questions only
		 Make list of answers you need from each witness.

		 3. Conduct a complete investigation.

			

			

				

Details not in reports or statements
Inconsistencies

Hire a private investigator.

To support theory/story

				

Interview the State’s witnesses, or at least try.

				

				

Interview the defense witnesses.

			

			

Go to the scene.

For defenses, LIOs.

		 Questions should be short and simple.

				

Take photographs.

			

Make statements with question marks.

				

Make videos.

				

“The car was red?”

				

“It was dark?”

		 Control the witness.
		 Tell your theory/story, not the State’s.
			

Let witness agree, if possible.

		 Rule of Three
			

Use looping questions.

				

Repeat answer in next question.

					 He stayed in his lane?
					 Without weaving?
					He stayed in his lane, without weaving, and
responded quickly to your emergency lights?

X. Think Theatre—Use your eyes, voice, silence, rhythm,
pauses, hand to communicate with jury.
		 Develop trust with the jury—from the very first moment
you walk in courtroom.
		 Silence can be loud.
		 Ask questions where you begin by looking at the jury
and then switch your focus to the witness at end of ques‑
tion.
XI. Think Theatre—Don’t just tell a story, tell your client’s
story.

		 Don’ts:

		 Just must know and believe that you believe your client’s
story.

			

1. Open-ended questions

			

			

2. Repeat State’s direct

			

3. Conduct CX if nothing to gain

		 Set up scenarios where witnesses will be inconsistent
with each other.

			

4. Ask one question too many-know when to stop

		 Be in control of the courtroom—make it yours.

			

5. Ask questions you don’t know answer to

			

They must know you care about your client.

Begins the moment you walk in the courtroom.

VIII. Listen to the answer and get answer to the question
you asked.

XII. Must have jury’s permission to attack and/or call the
witness a liar.

		 Listen, listen, listen.

		 Know when they are ready.

		 Don’t let witnesses avoid the question you asked or side‑
track you.

			

			Make them answer your question—not their ques‑
tion.

Better be right.

		 Sometimes they don’t want you to—they want to do it by
their verdict.
		 Be the good guy. Be the one the jury trusts.

		 If witness doesn’t answer your question, repeat it exactly
as asked.

			If the jury likes you, they will like your client or at
least try to help him.

			

		 Don’t be slick or tricky.

Repeat it until witness answers your question.

				Repeat slower and with rising inflection in your
voice.
IX. Be flexible and compartmentalize.
		 Use subject identifiers.
			

“I want to talk to you know about. . . .”

		 Work from an outline.
			

Don’t have a prepared list of questions.

				

Tend to read from list

				

Don’t listen to witness

				

Can’t communicate with jury

				

Exception—key questions

		 Use notepad to organize your thoughts and record im‑
portant answers.

Steven Green is a 1991 graduate of the
University of Texas at Tyler and a 1997
graduate of Texas Wesleyan University
Law School. He has practiced criminal
defense in Athens since 1998 with his
law partner, Mike Head. He is a former
probation officer and is very proud to say he
has never been a prosecutor. He is also a high school and college
football official. He currently serves on the board of directors
of TCDLA and is also a member of NACDL. He is a frequent
speaker at TCDLA/CDLP seminars and has spoken to many
community groups and local bar associations concerning
criminal defense issues. He has also served on the faculty for
the cross-examination seminar at the Center for American and
International Law in Plano, Texas.

Significant Decisions Report
Please do not rely solely on the summaries set forth below. The reader is advised to read the
full text of each opinion in addition to the brief synopses provided.
The Significant Decisions Report is published in Voice for the Defense thanks to a state
grant from the Judicial and Court Personnel Training Fund, administered by the Texas Court of
Criminal Appeals.

Supreme Court
Certiorari to the Third Circuit
United States v. Stevens, 559 U. S. __, 130 S. Ct. 1577, 176 L. Ed. 2d 435 (2010); Affirmed
Congress enacted 18 U.S.C. §48 to criminalize the commercial creation, sale, or possession of
certain depictions of animal cruelty. Respondent Stevens was indicted under §48 for selling vid‑
eos depicting dogfighting. He moved to dismiss, arguing that §48 is facially invalid under the First
Amendment. The district court denied his motion, and he was convicted. The Third Circuit vacated
the conviction and declared §48 facially unconstitutional as a content-based regulation of protected
speech.
Holding: Section 48 is substantially overbroad, and therefore invalid under the First Amendment.
Judgment is therefore affirmed.

Fifth Circuit
United States v. $500,000 in U.S. Currency, 591 F.3d 402 (5th Cir. 2009)
In action for forfeiture of funds believed to have been involved in illegal activity, district court
reversibly erred in dismissing for lack of standing the claim of a company claiming to be the “in‑
nocent owner” of the funds under 18 U.S.C. §983; the claimant’s pleadings and evidence sufficiently
established its status as the holder of a qualifying bailment under §983(d)(6)(B)(ii); accordingly, the
Fifth Circuit reversed the judgment of the district court and remanded the case for further proceed‑
ings consistent with its opinion.
United States v. Rios-Espinoza, 591 F.3d 758 (5th Cir. 2009)
Government’s electronically filed notice of enhancement sufficiently complied with 21 U.S.C.
§851 because it gave defendant actual notice of the enhancement, including notice of the particular
prior conviction on which the government was relying for the enhancement, before defendant entered
into his plea agreement and pleaded guilty; the Fifth Circuit also rejected defendant’s argument that
because the notice did not contain the electronic signature notation “/s/,” the notice should be struck
under the Southern District of Texas’ Local Rules; those rules invest the district court with discretion
in enforcing their requirements, and the district court did not abuse its discretion in refusing to strike
the technically noncompliant notice.
Womack v. Thaler, 591 F.3d 757 (5th Cir. 2009)
District court reversibly erred in dismissing Texas state defendant’s federal habeas petition as un‑

timely under the AEDPA; where the time for filing a petition for
discretionary review (“PDR”) to the Texas Court of Criminal Ap‑
peals (“TCCA”) expired, but the TCCA later granted defendant
authorization to file an out-of-time PDR, the AEDPA one-year
statute of limitations did not, under Jimenez v. Quarterman,
__U.S. __, 129 S. Ct. 681 (2009), begin to run until after the
conclusion of the proceedings related to his out-of-time PDR;
because defendant showed not only this procedural error, but
also that he had reasonably debatable constitutional claims, the
Fifth Circuit vacated the district court’s judgment and remanded
for further proceedings.
United States v. Watkins, 591 F.3d 780 (5th Cir. 2009)
District court did not plainly err in treating as intrinsic
evidence (rather than extrinsic evidence subject to Fed. R. Evid.
404(b)) evidence of defendant’s two prior drug runs to pick up
marijuana; given the many similarities between the crime of
conviction and these drug runs, it did not matter that the crime
of conviction involved cocaine, not marijuana as in these prior
incidents; additionally, district court did not abuse its discretion
in admitting, over defendant’s hearsay objection, police officer’s
testimony about what defendant’s co-conspirator had told the
officer regarding defendant’s involvement in the narcotics traf‑
ficking; because the testimony was offered to rehabilitate the
offi cer’s assertion that defendant appeared deceptive during
investigation rather than for the truth of the assertion, it was
not hearsay; finally, district court did not abuse its discretion
in admitting, over defendant’s objection, a rental application;
the application was properly admitted to show defendant made
a prior inconsistent statement and was not hearsay because it
was offered for a purpose other than the truth; moreover, the
application was sufficiently authenticated to admit the applica‑
tion into evidence.
United States v. Anderson, 591 F.3d 789 (5th Cir. 2009)
District court did not abuse its discretion in denying de‑
fendant’s motion, pursuant to 18 U.S.C. §3582(c)(2), to reduce
his sentence based on the retroactive amendments to the crack
cocaine Guidelines; because defendant was originally sentenced
as a career offender under USSG §§4B1.1 and 4B1.2 (unaffected
by the amendments to the Guidelines), and not under the range
as determined under USSG §2D1.1 (which was lowered by the
amendments), defendant was not sentenced based on a sen‑
tencing range that was subsequently lowered by the Sentencing
Commission, as required by USSG §1B1.10, and hence was not
eligible for a reduction under §3582(c)(2) or §1B1.10.
United States v. Henao-Melo, 591 F.3d 798 (5th Cir. 2009)
District court erred in characterizing as a “drug trafficking
offense” under USSG §2L1.2(b)(1)(A)(i) the defendant’s prior
conviction for using a telephone to facilitate the commission
of a narcotics offense (a violation of 21 U.S.C. §843b)); on this
record, the prior offense “facilitat[ed]” could have been simple

possession, which would not qualify as “drug trafficking”; never‑
theless, because this conclusion was reached only after detailed
analysis, this error was not sufficiently “plain” (i.e., clear or obvi‑
ous) to warrant reversal of the sentence under the plain-error
standard of review applicable in the absence of an objection on
this point.
United States v. Sealed Appellant 1, 591 F.3d 812 (5th
Cir. 2009)
In appeal of district court’s transfer of two juveniles to adult
status for criminal prosecution for multiple charges relating to
several alleged car-jackings, the Fifth Circuit sua sponte held
that one juvenile could not, under the statute (18 U.S.C. §5032),
be transferred to adult status for offenses allegedly committed
when he was only 14 years old; the Fifth Circuit thus reversed
the transfer order as it related to this juvenile and these alleged
offenses; the district court, however, did not abuse its discretion
in transferring to adult status the remaining charges against this
juvenile, or transferring to adult status all charges against the
other juvenile.
United States v. Gonzalez, 592 F.3d 675 (5th Cir. 2009)
District court did not abuse its discretion in denying federal
defendant the right to amend his motion under 28 U.S.C. §2255
to include a claim that his counsel was ineffective for failing to
file a notice of appeal; defendant did not seek leave to amend his
§2255 motion to include this claim until after the 1-year AEDPA
statute of limitations had run, and, under the reasoning of Mayle
v. Felix, 545 U.S. 644 (2005), the claim did not relate back to the
other, factually unrelated claims of ineffective assistance that he
had included in his original, timely motion; moreover, although
Fed. R. Civ. P. 15 normally permits amendment as of right where
(as here) the defendant has not yet filed a responsive pleading,
a district court may deny amendment, even amendment as of
right, when such amendment would be futile; here, the futility
standard was met because the new claim sought to be added by
the proposed amendment was time-barred under the AEDPA.
Nieto Hernandez v. Holder, 592 F.3d 681 (5th Cir. 2009)
Immigrant’s conviction for unlawful possession of a firearm
under Tex. Penal Code §46.04(a) qualified as an “aggravated
felony” under 8 U.S.C. §1101(a)(43)(E)(ii), which includes an
offense “described in” 18 U.S.C. §922(g)(1), the federal felon-inpossession statute; the fact that the federal offense contains an
interstate nexus requirement not found in the state statute did
not take immigrant’s conviction outside the ambit of §1101(a)
(43)(E)(ii).
United States v. Garza, 593 F.3d 385 (5th Cir. 2010)
District court erred by sua sponte transferring defendants’
case from the Del Rio Division of the Western District of Texas
to the Waco Division in violation of Fed. R. Crim. P. 18; the
transferring judge provided no rationale to justify such an incon‑

venient transfer, nor did the record reflect that the transferring
court considered the factors whose consideration is mandated
by Rule 18 (the convenience of the defendants and the witnesses
and the administration of justice); accordingly, the Fifth Circuit
vacated defendants’ convictions and remanded for a new trial
in a venue determined in accordance with Rule 18.
United States v. Jimenez, 593 F.3d 391 (5th Cir. 2010)
In prosecution for making false statements on a passport
application and to a special agent with the Department of State,
the district court erred in barring testimony from the defendant
that the agent had told her that she could return to Mexico with
out being arrested if she confessed to a false claim of United
States citizenship; this testimony was admissible to impeach the
agent’s testimony that he made no such offer; testimony that, if
believed, would tend to impeach the government’s main witness
is relevant and admissible; however, the error did not rise to the
level of an infringement of the constitutional right to put on a
defense and was harmless, since defendant’s convictions did not
depend on the agent’s credibility.

Court of Criminal Appeals
Appellant’s PDR from Tarrant County
Stringer v. State, 309 S.W.3d 42 (Tex.Crim.App. 2010);
Affirmed
In this possession of child porn case, appellant pled open
to the court, which ordered a PSI. Appellant objected to facts
in the PSI about a pending unadjudicated offense, claiming that
the report violated his Sixth Amendment right to confrontation.
The trial court overruled the objection, found him guilty, and
sentenced him to nine years in prison. COA held that appel‑
lant waived his Confrontation Clause objection when he filed
an application for probation and put his criminal history in
issue by swearing that he had never been convicted of a felony.
Appellant also used the positive information in the PSI to urge
the court to grant probation. COA also ruled that a defendant
should not be able to rely on the positive parts of the PSI to show
that he should receive probation and at the same time nullify
the statutory requirement that the judge consider his criminal
history by asserting a Confrontation Clause objection to the
negative portions of the PSI.
CCA reviews whether appellant forfeited his Sixth Amend‑
ment Confrontation Clause objection to testimonial statements
in the PSI, and whether as a result of finding the claim forfeited,
COA wrongly rejected the argument that the Confrontation
Clause was violated when the trial court in assessing punish‑
ment considered statements regarding an unadjudicated felony
where those declarants were unavailable for cross-examination
and appellant had no prior opportunity to question them.
Holding: When the sentence is determined by the judge,

the information in a PSI is not subject to the Confrontation
Clause. When a PSI is used in a non-capital case in which the
defendant has elected to have the judge determine sentenc‑
ing, Crawford does not apply. To conclude in appellant’s favor
would require a trial judge to hold a mini-trial for sentencing
and would thwart the purpose of the PSI as a tool for the court
to use in determining punishment. This holding is limited to
a sentencing hearing in which the judge assesses punishment.
CCA disagrees with the COA that the argument was waived,
but agrees that its decision to affirm the trial court’s ruling was
correct.

State’s PDR from Jackson County
Gonzales v. State, 309 S.W.3d 48 (Tex.Crim.App. 2010);
Reversed, remanded
Appellant was charged with felony DWI. The indictment al‑
leged that he committed the DWI in 2002 and had previously
been convicted of DWI in 1987 and 2000. Appellant moved to
quash the indictment, arguing that the 1987 conviction was too
remote to enhance the present conviction because more than
ten years had passed between 1989 (when his two-year term
of community supervision was supposed to expire) and 2000
(when he was convicted for the second DWI). The trial court
overruled the motion on the ground that appellant was not actu‑
ally discharged from community supervision until 1991. COA
concluded that the 1987 offense was not a final conviction and
could not be used to enhance the current offense.
Holding: The 1987 offense was a final conviction for en‑
hancement purposes. The judgment at issue meets the statu‑
tory requirements because it mentions that defendant had been
adjudged guilty and that he was to be punished as determined.
CCA remands the case to consider the two issues that appellant
raised on appeal: possible remoteness of the 1987 conviction
and the admissibility of the State’s allegedly “highly prejudicial
hypothetical question” at trial.

Appellant’s and State’s PDRs from
Travis County (pretrial habeas)
Ex parte Ellis and Colyandro, 309 S.W.3d 71 (Tex.Crim.
App. 2010); Affirmed
This case involves constitutional challenges to the money
laundering statute and to Election Code provisions relating to
corporate contributions. Ellis and Colyandro filed pretrial habeas
corpus applications, which the trial court denied. On appeal,
they argued that the Election Code provisions governing politi‑
cal contributions were unconstitutionally vague and overbroad
with respect to protected First Amendment expression. They
further argued that the money laundering statute was uncon‑
stitutionally vague if it were interpreted to apply to checks or to
a transaction involving something other than cash. COA held
the money laundering statute was unconstitutionally vague if
it applied to checks by holding that the statute did not apply to
checks. Whether the statute encompassed checks depended on

whether checks were included in the definition of “funds.” The
state filed a PDR, arguing in its first ground that COA erred in
discussing whether or not the money laundering statute ap‑
plies to checks because the appellants’ claim with respect to
checks was an “as applied” challenge to the statute that was not
cognizable in pretrial habeas proceedings. Colyandro also filed
a PDR, arguing that COA erred in declining to apply a “strict
scrutiny” analysis and erred in refusing to hold that the Election
Code provisions were unconstitutionally vague or overbroad.
Holdings: With respect to the money laundering statute,
COA inappropriately resolved issues that are not cognizable
in a pretrial habeas proceeding. With respect to the Election
Code provisions, the statutes are not facially unconstitutional.
Colyandro’s arguments are rejected. Consequently, CCA sustains
the State’s first ground for review and otherwise affirms the judg‑
ment. What this means is that the prosecutions of Colyandro,
Ellis, Delay, et al., may proceed.

Habeas Corpus Opinion
Ex parte Calderon, 309 S.W.3d 64 (Tex.Crim.App.
2010); Relief granted
Applicant pled no contest to indecency with a child. He
claims that newly discovered evidence establishes that he is
innocent and that he falsely pled no contest at the request of
his mother. The State concedes and the convicting court has
consistently made findings that applicant is innocent, and CCA
has decided to accept these findings. It is necessary, however,
to determine whether applicant’s claim is based on newly dis‑
covered or newly available evidence. “Not only must the habeas
applicant make a truly persuasive showing of innocence, he must
also prove that the evidence he relies upon is ‘newly discovered’
or ‘newly available.’ The term ‘newly discovered evidence’ refers
to evidence that was not known to the applicant at the time of
trial and could not be known to him even with the exercise of
due diligence.”
Holding: The victim’s recantation was unknown to applicant
when he pled no contest and when his probation was revoked.
And, even if he was aware of the recantation or could have dis‑
covered it, this evidence perhaps was not “available” to applicant
given the circumstances. CCA concludes that the recantation
is “newly discovered” and “newly available” evidence.

Death Penalty Opinions
Direct Appeal

Mays v. State, __S.W.3d__ (Tex.Crim.App. No. 75,924,
4/28/10); Affirmed
Facts: A jury convicted appellant of capital murder for the
shooting death of a Henderson County Deputy Sheriff. Based
on the jury’s answers to the special issues, “yes” to future dan‑
gerousness and “no” to mitigation, the trial judge sentenced
him to death.

Holdings:
1. The judge properly refused to poll the jury on whether
they had read a particular newspaper editorial. The judge re‑
peatedly instructed them to ignore media about the case.
2. Atkins v. Virginia, 536 U.S. 304 (2002), banning the ex‑
ecution of the mentally retarded, should not be extended to the
mentally ill. Mental illness that is a contributing factor in the
defendant’s actions or that caused some impairment or some
diminished capacity is not enough to render one exempt from
execution.
3. The judge was not required to admit expert testimony
concerning appellant’s mental illness during the guilt stage be‑
cause it did not directly rebut his culpable mens rea. Thus, ap‑
pellant was not entitled to a jury instruction concerning that
evidence. But having requested such an instruction, appellant
has not shown that he suffered any harm when the trial judge
gave the jury a legally correct, if unnecessary, instruction con‑
cerning the use of that evidence.
4. The judge properly refused a jury instruction concerning
mistake of fact based on appellant’s “paranoid ideations and
psychotic delusions.” Appellant argues that this evidence entitled
him to the instruction because he may have believed that the
deputies were not acting in their official duties. First, appellant
does not cite any portion of the record to support such a belief.
Second, even if appellant thought the officers were out to harm
him and his wife (rather than arrest him), that belief was not
reasonable, as the statutory mistake-of-fact defense requires.
The law examines “reasonableness” of an ordinary and prudent
person, not a paranoid psychotic. Third, any mistake of fact did
not negate the culpability required.
5. The judge properly refused jury instructions on a variety
of justification defenses. Appellant failed to specify facts or legal
theory. Second, this point of error is multifarious because it
raises more than one specific complaint. Third, appellant failed
to acknowledge that these defenses require that he reasonably
believed his conduct was immediately necessary to avoid greater
harm.
6. The judge properly refused to submit charges on man‑
slaughter and criminally negligent homicide. Appellant failed
to affirmatively show that he was either reckless or negligent
about the likelihood that a death would occur.
7. The judge did not err in failing to instruct the jury on
the “traditional” defenses of sudden passion and provocation.
There is no free-floating, non-statutory, common-law right to
an instruction on sudden passion and provocation in a capitalmurder trial.
8. The aggravating element of capital murder—the inten‑
tional killing of a peace officer who is acting in the lawful dis‑
charge of an official duty—is not unconstitutionally vague.
9. The judge did not err in failing to explain that reason‑
able doubt is a “high burden of proof that may be set by each
individual juror at any degree of certainty less than absolute

certainty.” It is “the better practice” not to define that term.
10. The judge erred by failing to instruct the jurors that
they need not agree on what evidence supports a finding on
the mitigation special issue. However, appellant failed to notice
or object to this omission, and thus he must show “egregious
harm,” that is, that he was deprived of a fair sentencing trial.
Appellant failed to show this.
11. The judge did not err in failing to submit issues on
deliberation and provocation as those special issues previously
existed in Texas statutes. Evidence of these can be considered
mitigating circumstances under the current special issues.
Death Writ

Ex parte Smith, 309 S.W.3d 53 (Tex.Crim.App. 2010);
Relief granted, remanded for new punishment trial
Applicant claims that he is entitled to relief from his death
sentence because he presented significant mitigating evidence
related to his moral culpability and the appropriateness of a death
sentence that could not be given full effect by the sentencing jury.
The jury was required to answer special issues of deliberateness,
future dangerousness, and, if raised by the evidence, provocation.
The Supreme Court found that these special issues adequately
directed and limited the jury’s discretion. But if a defendant pre
sented relevant mitigating evidence that was outside the scope
of the special issues, or that had an aggravating effect when
considered within the scope of the special issues, the special
issues were a constitutionally inadequate vehicle for the jury to
fully consider and give effect to the mitigating evidence. Where
the special issues were an inadequate vehicle, a “nullification
instruction,” such as the one given to the applicant’s jury, was
insufficient to cure the constitutional inadequacy of the special
issues.
Holding: The trial court erred by not providing the jury a
constitutionally adequate vehicle by which it could fully con‑
sider and give effect to applicant’s relevant evidence of poverty,
a crime-ridden neighborhood, and drug addiction. CCA also
finds that applicant was egregiously harmed by this error. Relief
is granted and case is remanded to trial court for a new punish‑
ment hearing.
Ex parte Hearn, 310 S.W.3d 424 (Tex.Crim.App. 2010);
Dismissed
Applicant asserts that he is mentally retarded and, therefore,
exempt from his death sentence pursuant to Atkins v. Virginia,
536 U.S. 304 (2002). The Texas Legislature has not yet enacted
guidelines for enforcing Atkins. Consequently, CCA follows the
standard criteria to determine subaverage intellectial function‑
ing: an IQ of about 70 or below, with a measurement error of
approximately 5 points.
Holding: Alternative assessment measures cannot be sub‑
stituted for full-scale IQ scores in supporting a finding of sub‑
average intellectual functioning. Applicant scored 74 on one IQ

test but materially above 70 on three subsequent tests. Applicant
attempts to use neuropsychological measures to wholly replace
the IQ scores. CCA rejects this; non-IQ evidence is relevant to
an assessment of intellectual functioning only where a full-scale
IQ score was within the margin of error for standardized IQ
testing.

Court of Appeals
Summaries are by Chris Cheatham, of the Cheatham Law
Firm, Dallas, Texas.
Clarke v. State, 305 S.W.3d 841 (Tex.App.—Houston
[14th Dist] 2010)
D was not entitled to new trial based on actions of prosecu‑
tor in allegedly allowing false evidence concerning extraneous
offense to remain in PSI report.
Gonzalez-Gilando v. State, 306 S.W.3d 893 (Tex.App.—
Amarillo 2010)
The following circumstances did not justify an investiga‑
tive stop of D’s vehicle: Two officers grew suspicious because
vehicle was clean and lacked road grime, the officers thought the
occupants should have been in a sportier car, both occupants
simultaneously looked away from the officers as the vehicles
met and passed, and the vehicle slowed and came to almost a
complete stop at a blinking caution light.
Miller v. State, __S.W.3d__ (Tex.App. No. 14-08-00763CR—Houston [14th Dist] 2/18/10)
Jury instruction on “consent” to assault should have been
given, where 18-year-old son (a football player) had an alter‑
cation with his father (the defendant); the son revealed that
at the time of the altercation, his own mood was “aggressive”
and described the altercation with phrases indicative of mutual
combat.
Guess v. State, __S.W.3d__ (Tex.App. No. 12-08-00448CR—Tyler 2/26/10)
Jury instruction permitting jury to consider D’s purported
refusal to submit to breath test constituted an improper com‑
ment on the evidence because D contested whether he refused
the breath test.

The Lawyer with Passion
Dedicated to my friend, William F. Neal, a lawyer with passion
by Fred Time
After 48 years as a practicing attorney, the majority of which was spent in the courtroom defending those charged with
a crimes, civil liberty advocates and others, I reflect on what it takes to enjoy and be dedicated to the practice of law.
Passion is that feeling one has when one wakes up in the morning eager to confront the battle of the day. Not
always is it a task looked forward to in the sense of comfort, but always it is that desire to solve the issue. The morning
is filled with enthusiasm and promising adventure, even if the night was restless. The evenings and nights are usually
filled with non-legal activities, but always lurking are the problems to untangle the next day.
Can one learn passion, or create it? I find that it exists in the dedicated lawyer, the compassionate human being
who tilts windmills.
Passion will energize one to love what he or she does on a daily basis. The research lawyer feels it in his quest to
solve the problem, and a rush is received when he finds that case in line with his search. The corporate lawyer finds
satisfaction in the delivery of the solution at hand. Is this satisfaction passion? It can be. You will recognize it by the
driving force that springs you out of bed, and you land on your feet with a smile on your face. You know it when after
a loss, you stay focused for the next battle.
The trial lawyer is dedicated to preparing his case, researching the law on point, and the crescendo comes when
he is in his element, the courtroom.
Is it all fun? It depends on your definition of what is fun for you. Sure, there are times when fatique overwhelms
your drive, but never does the passion forsake you. It is what compels you to go forward to completion, and the reward is satisfaction.
How do you know if you have the passion? You know it when you do not love what you are doing. Do you always
have that feeling of love for your wife, friend, or lover? Sure, it comes and goes. If it is drudgery to spend your days at
the seemingly same old routine, then it is time to go out and find what will give you passion, at least most of the time.
How about the person who works at McDonalds and flips burgers day in and day out? Sure, one can conjure passion for whatever one enjoys. The goal is to recognize passion or the lack of it. If you don’t have it, find it in something
else, but if you have it, be all you can be and be a passionate lawyer.
Being a lawyer is not just a job; if that’s all that it is, you do not have a passion for the law. Giving all of yourself
for your client regardless of compensation. Always looking for what is just and fair, even when the law is against you.
Always asking, “What is the right thing, and the just thing,” and advocating what it should be.
Having a love affair with the law is difficult at times, but rewarding. It is rare to find the love of your life.
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