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Stanley Schneider

A Tradition of Justice

A

President’s
Message

s we enter our fortieth year of existence, can anyone define what the Texas Criminal
Defense Lawyers Association actually is?
On our website we tell the world that we are the largest state association for criminal
defense attorneys in the nation, and that over thirty-nine years it has grown into a state-ofthe-art organization, providing assistance, support, and continuing education to its members.
Judges on the Court of Criminal Appeals and members of the legislature look to us as the
voice of the defense bar. But that is not what TCDLA really is.
TCDLA is more than a nonprofit corporation. TCDLA is best defined by its members—the
men and women who have made a commitment in their lives to represent people accused
of crimes. These men and women are lawyers in the streets who care about their clients not
as meal tickets, but as human beings with real problems. When the public reads a headline
that details a heinous offense and thinks how horrible the person arrested is, our members
represent that person and search for the good or an explanation. These men and women who
have banded together under the TCDLA banner believe that their chosen job is to defend
individuals against government intrusion and tyranny and to protect individual liberties.
TCDLA and its members need to work together to face the challenges that we face in the
future. We cannot forget our origin.
As an organization, we have many challenges ahead.
There is a growing number of public defender organizations in Texas. The private bar and
the public defenders have to work together not only for the good of the criminal defendant,
but also so that our tradition of excellent defense continues. The administrative problems of
the public defenders are different from those faced by lawyers in private practice. But issues
of training and representation are the same.
Some local governments are looking to public defender offices as a way to cut indigent
defense costs. In Harris County, there has been talk that indigent defense attorneys fees
are going to be cut by 25 percent—below levels that are already significantly below market
rates for lawyers’ service and in many cases lower than levels paid 25 years ago. There has
been discussion about the creation of a public defender’s office. If the creation of a public
defender’s office is looked at as a means of saving money and is not independent of interfer‑
ence of judges and politicians, the defense of the indigent will suffer. Some people assume
that the creation of a public defender office in Harris County and other places will improve
indigent defense services.
We can only hope that this is the result, but one would need blinders to ignore the
reality that the local motivation is to save money, not to improve the quality of indigent

defense. This assumption may not be true because it fails to
consider the tradition of the criminal bar in Houston and in
Texas. In Texas, and especially in Houston, there is a tradition of
excellent criminal defense lawyers. Our fallen heroes like Percy
Foreman, Warren Burnett, Weldon Holcomb, Joe Kegans, Fred
Semaan, Will Gray, and Doug Tinker set a standard of devo‑
tion and excellence for all of us. Roy Barrera, Frank Maloney,
and Racehorse Haynes serve as inspiration to us all. Lawyers
who accept appointments in Texas remember the lessons that
these great lawyers taught not only about practicing law but
also about life. Lawyers still flock to listen to Racehorse and to
watch Percy’s and Racehorse’s students try cases. In order to
carry on their tradition of excellence, a public defender’s office
must be independent of the judiciary and local politicians, and
must embrace the commitment of the lawyers who will be do‑
ing the work on the ground—the same lawyers who make our
organization great.
We also have to be mindful of the forensic science crisis
we are facing. We have too many competing agencies trying
to educate us about forensic science, without recognizing that
there is not one-size-fits-all science. Despite the goal of educat‑
ing more lawyers about forensic science, there remains little
real action, much less change, in the courtrooms of this state.
There are nearly 2,000 DWI writs to be filed in Harris County
alone regarding the fabricated evidence by a state employee who
the state defended for nearly a decade as being reliable. There
are three lawyers reviewing the nearly 400 cases identified by
Michael Bromwich in his report to the City of Houston about
the Houston Police Department Crime Lab scandal. How many
people were convicted of arson in Texas based on investigative
techniques that were antiquated and inconsistent with contem‑
porary scientific standards? How many people are in prison
convicted of offenses based on dog-sniff lineups? How many
people are in prison or face a lower quality of life based on con‑
victions obtained with other, as-yet-undiscovered, forensically
invalid designed or applied science?
With these issues in mind, we need to remember that 40
years ago, a group of men and women met in Dallas to form a
statewide organization of criminal lawyers. These lawyers were
friends, and they often disagreed. They understood that when
they were in trial, they stood alone in a courtroom between a
client and the government agency that wanted to take the cli‑
ent’s freedom or life. These lawyers faced an unenlightened, if
not unfriendly, judiciary across the state. They understood that
individually their input was limited, but collectively their voices
could be heard from Texarkana to El Paso, from Beaumont to
Amarillo, and from the Valley all the way to Washington, D.C.
They understood the disadvantages that a lone lawyer had in a
courtroom trying to present a defense.

Each of us must remember why TCDLA was formed and
by whom. The men and women who are the heart and soul of
TCDLA are warriors in the battle for justice. We need each
other’s support and friendship to succeed. We need to set aside
our differences for the good of the organization, the profession,
and our clients, so that each of us can succeed in our quest for
justice.
In my mind it is the quest for real justice that truly defines
TCDLA. It is the quest for justice by men and women I call
my friends.
With these thoughts, I want to thank each of you for allow‑
ing me the honor of being the President of TCDLA. It has been
an honor and a privilege. I also want to thank Joseph Martinez
for his guidance and friendship during the past year. TCDLA
is truly blessed to have him as its Executive Director. I want to
thank the staff of TCDLA, without whom nothing would be
accomplished. Most of all, I want to thank the lawyers who vol‑
unteered their time and energy to make this organization great
and to further the mission we all embrace—the lawyers who try
and appeal cases and the lawyers who stand up for what is right
and true. I thank each of you for your commitment to justice
and wish you nothing but success in the future as together we
strive to achieve a greater justice.

Action speaks louder than words but not
nearly as often.
—Mark Twain

Give us your

Word!

Your experiences in criminal law can contribute to the continuing
education of our membership. Write now for the Voice for the
Defense.
If you would like to submit an article, please send it to
Cynthia Hampton at champton@tcdla.com or
Craig Hattersley at chattersley@tcdla.com
Prior to publication, articles are reviewed and approved by Greg
Westfall, editor, and Jani Maselli, feature articles editor.
Questions? Call 512-646-2733

Joseph A. Martinez

S

Executive
Director’s
Perspective

pecial thanks to the Harris Count Criminal Defense Lawyers Association (HCCLA)
for allowing CDLP to co-sponsor the seminar held in Houston on May 14. Thanks to
course directors Nicole DeBorde and Jo Anne Musick, we had over 100 attendees. At their
40th banquet HCCLA recognized a group of outstanding lawyers for their contributions to
justice. (See page 13.)
Special thanks to Jack Stoffregen and Jeanette Kinard, course directors for the Public
Defender seminar held on June 2 in San Antonio. Thanks to their efforts, we had 37 attendees.
Special thanks to Susan Anderson (Dallas), Ed Mallett (Houston), and Reagan Wynn
(Fort Worth), course directors for the 23rd Annual Rusty Duncan Advanced Criminal Law
Course in San Antonio on June 3–5. They worked diligently for the last year developing the
40+-speaker agenda. They selected three breakout sessions and moderated the seminar over
the three-day event. Thanks to their tireless efforts we had 820 participants.
We are still putting together the participants’ evaluations. We will have a summary
available on the members-only section of our website.
Thank you to our members, members of the judiciary, and elected district attorneys and
their staff who attended this year’s Rusty Duncan.
Please make plans to join us next year on June 9–11, 2011, for the 24th Annual Rusty
Duncan Advanced Criminal Law Course in San Antonio. TCDLA will be celebrating 40 years
in the pursuit of justice. The course directors will be Bob Hinton (Dallas), Lance Evans (Fort
Worth), and Grant Scheiner (Houston).
We will have a Frequently Asked Questions (FAQ) page related to Rusty Duncan in a
future Voice issue.
TCDLA members met for the 39th Annual Members Meeting in San Antonio on June
5, 2010. Gary Trichter was declared the winner of the contested election for President Elect.
The following motions were made and approved:
0 M
 otion made and approved to accept new Criminal Defense Lawyers Project Guidelines
(2010)
0 Motion made and approved for Board Resolutions congratulating Harris County Criminal
Lawyers Association on its 40th Anniversary
0 Motion made and approved for Board resolution congratulating Jim Lavine as the new
President of National Association of Criminal Defense Lawyers in August 2010.
0 
Motion made and approved to accept the nomination committee slate of new officers

and board members
0 The proposed bylaw change related to the Lifetime Mem
bership was tabled until next board meeting on September
4, 2010, in Austin.
Please join us this summer at any of the five scheduled
seminars. Get outstanding CLE and bring the family:
July 8–9	CDLP: Survivor Trial Tactics—South Padre
Island
August 12	CDLP: Getting It: Understanding the Science

and Language of DNA—Austin
August 13	TCDLA: 6th Annual Top Gun: DWI Trial
Acquittal—From Start to Finish—Austin
August 20	SACDLA: Ultimate Cross-Examination
seminar—San Antonio (CDLP co-sponsored
with the San Antonio Criminal Defense
Lawyers Association)
September 2–3	TCDLA: Voir Dire seminar—Austin
Good verdicts to all

Congratulations to 2010 Hall of Fame honorees

Michael Ramsey
& Lucien B. Campbell

Greg Westfall

I

’m sitting here with Justice Anthony Kennedy, who recently wrote the majority opinion in
Berghuis v. Thompkins, a case that Devallis Rutledge, a blogger for Police Magazine online
(policemag.com), characterizes as “loosen[ing] the rules for questioning suspects” and calls
“significant.” I wanted to get it from the horse’s mouth, so I asked Justice Kennedy if he’d be
kind enough to fill us in. Here’s an excerpt.

Editor’s
Comment

Westfall:	So, Justice Kennedy, is it true that you have made it so an accused doesn’t have
to actually expressly waive his Miranda rights? Am I hearing that correctly? And
if so, how can you justify that?
Kennedy:	Treating an ambiguous or equivocal act, omission, or statement as an invoca‑
tion of Miranda rights “might add marginally to Miranda’s goal of dispelling
the compulsion inherent in custodial interrogation,” but “as Miranda holds,
full comprehension of the rights to remain silent and request an attorney are
sufficient to dispel whatever coercion is inherent in the interrogation process.”
Thompkins did not say that he wanted to remain silent or that he did not want
to talk with the police. Had he made either of these simple, unambiguous state‑
ments, he would have invoked his “‘right to cut off questioning.’ ” Here he did
neither, so he did not invoke his right to remain silent.
Westfall: 	But if you no longer require the person to expressly waive their rights, I mean,
how will we know that they actually have?
Kennedy:	The course of decisions since Miranda, informed by the application of Miranda
warnings in the whole course of law enforcement, demonstrates that waivers can
be established even absent formal or express statements of waiver that would be
expected in, say, a judicial hearing to determine if a guilty plea has been properly
entered.
Westfall:	So, what I’m hearing is that silence equals waiver?
Kennedy:	The prosecution . . . does not need to show that a waiver of Miranda rights
was express. An “implicit waiver” of the “right to remain silent” is sufficient to
admit a suspect’s statement into evidence. [A] waiver of Miranda rights may be
implied through “the defendant’s silence, coupled with an understanding of his
rights and a course of conduct indicating waiver.” Where the prosecution shows
that a Miranda warning was given and that it was understood by the accused,
an accused’s uncoerced statement establishes an implied waiver of the right to
remain silent.

Westfall:	So silence DOES equal waiver? Well, how can you
possibly rationalize that in light of Miranda and its
reasoning?
Kennedy:	The main purpose of Miranda is to ensure that an
accused is advised of and understands the right
to remain silent and the right to counsel. Thus,
“[i]f anything, our subsequent cases have reduced
the impact of the Miranda rule on legitimate law
enforcement while reaffirming the decision’s core
ruling that unwarned statements may not be used
as evidence in the prosecution’s case in chief.”
Westfall:	So, it seems to me that where once we were con‑
cerned with coercion, beating confessions out of
people, and things like that, we are now more con‑
cerned with the burden on law enforcement.
Kennedy:	[no response]
Westfall:	Sorry, I guess that was kind of a rhetorical state‑
ment. So anyway, it would seem to me that once a
person has been given their warnings and somehow

indicated they understand them, then it’s like there
is a presumption that they have waived their right
to counsel unless they positively say otherwise? Was
that what you were intending?
Kennedy:	As a general proposition, the law can presume that
an individual who, with a full understanding of his
or her rights, acts in a manner inconsistent with
their exercise has made a deliberate choice to re‑
linquish the protection those rights afford.
Westfall:	So it’s true. Now an accused is presumed to have
waived his right to counsel unless he somehow
comes up with the idea to positively say he wants
to remain silent. Thanks, Justice Kennedy, for clear‑
ing that up for us.
[Editor’s Note: As you might have guessed, all of Kennedy’s quotes
were pulled verbatim from Berghuis v. Thompkins, ___ U.S. ___,
No. 08-1470 (June 1, 2010). I didn’t cite to the actual pages or
the other abominable cases to which the quotes are attributed.]

TCDLA Salutes Harris County Criminal
Lawyers Association Honorees
As celebrated on May 13, 2010
Lifetime Achievement
David Bires
Lawyer of the Year
Brian Wice
Torch of Liberty
Loren Jackson
Sharon Levine Unsung Hero
Clyde Williams
Sharon Levine Unsung Hero
Mark Hochglaube
Member of the Year
Steven Halpert

Danny Easterling

& Grant Scheiner

Top Gun DWI
DWI Trial Acquittal—
From Start to Finish

Austin, Texas
August 13, 2010
Wyndham Garden Hotel
512.448.2444
Register online at www.tcdla.com or www.TopGunDWI.com

F. R. Buck Files Jr.

W

aldo Snerd wanted a trial. In fact, he wanted a trial so badly that he had instructed his
lawyers to quit negotiating on his behalf and to announce “ready for trial” every time
that his case was called. When the court set his case for jury selection, Waldo was eager. His
family and his witnesses were equally enthusiastic. It was time for a resolution of Waldo’s case.
Because Waldo was charged with the offense of indecency with a child and was proba‑
tion eligible, the district judge ordered that 60 venire persons be summoned for the jury
selection process. When Waldo, his wife, and his lawyers entered the courtroom, they found
that the jurors’ numbered cards had been placed on all the benches and all but one of the
chairs in the courtroom except for those of the court staff and at counsels’ tables. Sitting in
the bailiff ’s chair was a law student who was just beginning his duties as an intern for the
local bar association. When the court coordinator came into the courtroom and saw him,
she asked him to leave because there wasn’t room for him.
Does this fact situation sound familiar? It should because it is similar to that in Presley v.
Georgia, 130 S.Ct. 721 (2010) (per curiam opinion). In Presley, the Supreme Court held that
the defendant’s Sixth Amendment right to a public trial was violated when the trial court
excluded the public from the voir dire of prospective jurors.

Federal
Corner

The Facts in Presley
Before selecting a jury in Presley’s trial, the trial court noticed a lone courtroom
observer. [Presley v. State, 285 Ga.270, 674 S.E.2d 909] at 270–271, 674 S.E.2d, at 910
[(2009)]. The court explained that prospective jurors were about to enter and instructed
the man that he was not allowed in the courtroom and had to leave that floor of the
courthouse entirely. Id., at 271, 674 S.E.2d, at 910. The court then questioned the man
and learned he was Presley’s uncle. Ibid. The court reiterated its instruction:
“Well, you still can’t sit out in the audience with the jurors. You know, most of the
afternoon actually we’re going to be picking a jury. And we may have a couple of
pre-trial matters, so you’re welcome to come in after we . . . complete selecting
the jury this afternoon. But, otherwise, you would have to leave the sixth floor,
because jurors will be all out in the hallway in a few moments. That applies to
everybody who’s got a case.” Ibid.

Presley’s counsel objected to “the exclusion of the public
from the courtroom,” but the court explained, “[t]here
just isn’t space for them to sit in the audience.” Ibid. When
Presley’s counsel requested “some accommodation,” the
court explained its ruling further:
“Well, the uncle can certainly come back in once
the trial starts. There’s no, really no need for the
uncle to be present during jury selection. . . . [W]e
have 42 jurors coming up. Each of those rows will
be occupied by jurors. And his uncle cannot sit and
intermingle with members of the jury panel. But,
when the trial starts, the opening statements and
other matters, he can certainly come back into the
courtroom.” Ibid.
After Presley was convicted, he moved for a new trial
based on the exclusion of the public from the juror
voir dire. At a hearing on the motion, Presley presented
evidence showing that 14 prospective jurors could have
fit in the jury box and the remaining 28 could have fit
entirely on one side of the courtroom, leaving adequate
room for the public. App. To Pet. For Cert. E-37, E-41.
The trial court denied the motion, commenting that it
preferred to seat jurors throughout the entirety of the
courtroom, and “it’s up to the individual judge to decide
. . .what’s comfortable.” Id., E-38. The court continued:
“It’s totally up to my discretion whether or not I want
family members in the courtroom to intermingle with
the jurors and sit directly behind the jurors where they
might overhear some inadvertent comment or conversa‑
tion.” Id., at E-42 to E-43.
Presley, __U.S. at __, S.Ct. at 722–723.
In the Georgia Courts and at the Supreme Court
The Court of Appeals of Georgia and the Supreme Court
of Georgia affirmed Presley’s conviction. The Supreme Court
granted certiorari and reversed the judgment. The Supreme
Court’s per curiam opinion contains, in part, the following:
The case now before the Court is brought under the Sixth
Amendment, for it is the accused who invoked his right
to a public trial. An initial question is whether the right
to a public trial in criminal cases extends to the jury
selection phase of trial, and in particular the voir dire
of prospective jurors. In the First Amendment context
that question was answered in Press-Enterprise I. Id., at
510, 104 S.Ct. 819. The Court there held that the voir dire

of prospective jurors must be open to the public under
the First Amendment. Later in the same Term as PressEnterprise I, the Court considered a Sixth Amendment
case concerning whether the public trial right extends
to a pretrial hearing on a motion to suppress certain
evidence. Waller v. Georgia, 467 U.S. 39, 104 S.Ct. 2210, 81
L.Ed.2d 31 (1984). The Waller Court relied heavily upon
Press-Enterprise I in finding that the Sixth Amendment
right to a public trial extends beyond the actual proof at
trial. It ruled that the pretrial suppression hearing must
be open to the public because “there can be little doubt
that the explicit Sixth Amendment right of the accused is
no less protective of a public trial than the implicit First
Amendment right of the press and public.” 467 U.S., at
46, 104 S.Ct. 2210.
While Press-Enterprise I was heavily relied upon in
Waller, the jury selection issue in the former case was
resolved under the First, not the Sixth, Amendment.
Press-Enterprise I, supra, at 516, 104 S.Ct. 819 (Stevens,
J., concurring) (“The constitutional protection for the
right of access that the Court upholds today is found in
the First Amendment, rather than the public trial provi‑
sion of the Sixth” (footnote omitted)). In the instant case,
the question then arises whether it is so well settled that
the Sixth Amendment right extends to jury voir dire that
this Court may proceed by summary disposition.
The point is well settled under Press-Enterprise I and
Waller. The extent to which the First and Sixth Amend‑
ment public trial rights are coextensive is an open ques‑
tion, and it is not necessary here to speculate whether or
in what circumstances the reach or protections of one
might be greater than the other. Still, there is no legit
imate reason, at least in the context of juror selection
proceedings, to give one who asserts a First Amendment
privilege greater rights to insist on public proceedings
than the accused has. “Our cases have uniformly recog‑
nized the public-trial guarantee as one created for the
benefit of the defendant.” Gannett Co. v. DePasquale,
443 U.S. 368, 380, 99 S.Ct. 2898, 61 L.Ed.2d 608 (1979).
There could be no explanation for barring the accused
from raising a constitutional right that is unmistakably
for his or her benefit. That rationale suffices to resolve
the instant matter. The Supreme Court of Georgia was
correct in assuming that the Sixth Amendment right to a
public trial extends to the voir dire of prospective jurors.
While the accused does have a right to insist that the
voir dire of the jurors be public, there are exceptions to
this general rule. “[T]he right to an open trial may give

way in certain cases to other rights or interests, such as the
defendant’s right to a fair trial or the government’s interest
in inhibiting disclosure of sensitive information.” Waller,
467 U.S., at 45, 104 S.Ct. 2210. “Such circumstances will
be rare, however, and the balance of interests must be
struck with special care.” Ibid. Waller provided standards
for courts to apply before excluding the public from any
stage of a criminal trial:
“[T]he party seeking to close the hearing must
advance an overriding interest that is likely to be
prejudiced, the closure must be no broader than
necessary to protect that interest, the trial court
must consider reasonable alternatives to closing the
proceeding, and it must make findings adequate to
support the closure.” Id., at 48, 104 S.Ct. 2210.
In upholding exclusion of the public at juror voir dire
in the instant case, the Supreme Court of Georgia con
cluded, despite our explicit statements to the contrary,
that trial courts need not consider alternatives to closure
absent an opposing party’s proffer of some alternatives.
While the Supreme Court of Georgia concluded this
was an open question under this Court’s precedents, the
statement in Waller that “the trial court must consider
reasonable alternatives to closing the proceeding” settles
the point. Ibid. If that statement leaves any room for
doubt, the Court was more explicit in Press-Enterprise I:
“Even with findings adequate to support clo
sure, the trial court’s orders denying access to voir
dire testimony failed to consider whether alterna
tives were available to protect the interests of the
prospective jurors that the trial court’s orders sought
to guard. Absent consideration of alternatives to
closure, the trial court could not constitutionally
close the voir dire.” 464 U.S., at 511, 104 S.Ct. 819.
The conclusion that trial courts are required to consider
alternatives to closure even when they are not offered by
the parties is clear not only from this Court’s precedents
but also from the premise that “[t]he process of juror
selection is itself a matter of importance, not simply to
the adversaries but to the criminal justice system.” Id., at
505, 104 S.Ct. 819. The public has a right to be present
whether or not any party has asserted the right. In PressEnterprise I, for instance, neither the defendant nor the
prosecution requested an open courtroom during juror
voir dire proceedings; in fact, both specifically argued
in favor of keeping the transcript of the proceedings

confidential. Id., at 503–504, 104 S.Ct. 819. The Court,
nonetheless, found it was error to close the courtroom.
Id., at 513, 104 S.Ct. 819.
Trial courts are obligated to take every reasonable
measure to accommodate public attendance at criminal
trials. Nothing in the record shows that the trial court could
not have accommodated the public at Presley’s trial. Without knowing the precise circumstances, some possibilities
include reserving one or more rows for the public; dividing
the jury venire panel to reduce courtroom congestion; or
instructing prospective jurors not to engage or interact
with audience members.
Presley, __U.S. at __, S.Ct. at 723–725 (emphasis added).
The Rest of the Story—and My Thoughts
Brett Harrison and I were the lawyers for Waldo. For a number
of reasons, we did not want to postpone the jury selection or
trial of his case. When the judge took the bench, we advised him
that we were aware of the Supreme Court’s opinion in Presley,
but that we did not have any objection to proceeding with the
jury selection in his courtroom—even though there were no
seats for the public.
The cautious judge made it very clear that he would do
whatever was necessary to accommodate the public; however,
realistically, that would have been difficult for him—if not im
possible. He did, however, direct his court coordinator to find
a chair for our summer intern and to bring him back into the
courtroom, where he sat for most of the voir dire.
As was anticipated, we could not seat a jury, and the judge
ordered that a panel of 90 venire persons be available for the
following day and scheduled the trial to be held in the courtroom
of a judge who was on vacation. Before jury selection, though,
we settled the case for a lesser offense, avoided sex offender
registration, and went away.
For those judges who have small courtrooms and who seem
to be unaware of the existence of the Supreme Court, Presley
could be a land mine. And for the practitioner, it will be so easy
to assist such a judge into committing an error of constitutional
dimension.

Send your letters, pictures, gripes, bonehead gaffes, or whathave-you to champton@tcdla.com or chattersley@tcdla.com.

Kudos
TCDLA Secretary Sam Bassett of Austin reports he
 
received a “not guilty” on a TBC in May from a Travis
County court. Hospital blood test (plasma) showed
defendant had .20 alcohol level about 3 hours after a
one-car accident. Sam was able to successfully block
the admission of the blood test result for lack of a proper
predicate under Kelly, et. al. Judge found other evidence
insufficient to establish intoxication. Defendant had
admitted to drinking two margaritas and admitted he was
the driver. Congratulations, Sam!
John Eastland of Tyler reports that the jury in his DWI
 
trial last month returned a not guilty verdict after three
hours of deliberation in CCL#3. The case was a onevehicle accident roll-over with a hospital blood test 45
minutes after the wreck of 165ml/dl, which the DPS lab
supervisor for the region equated to a .13. John says the
client came to him a year ago after firing his “prominent”
lawyer—who cussed him for not pleading a losing case.
Keep up the good work, John!
Congratulations to Brian Wice of Houston, who was
 
named the Harris County Criminal Defense Lawyers Association’s Lawyer of the Year. The award was presented
at the HCCLA’s annual banquet in May to honor Brian’s
work on the Susan Wright case.
Constance Luedicke of Corpus Christ got a “not guilty”
 
today in an assault family violence choking (3rd degree).
Congrats, Constance!

Oktavia Carstarphen
Member Oktavia Carstarphen of Galveston
passed away on June 2, 2010. Oktavia, daughter
of the first foreign minister of East Germany, was
held as a political prisoner after her father fell
from favor. Shaped by this experience, she said:
“I see my mission to uphold the constitutional
rights of my clients. What is not practiced daily
is lost.” A 1978 graduate of the University of
Houston Law School, she initially worked in
the district attorney’s office before moving into
criminal law. Oktavia has served as president of
the Galveston County Criminal Defense Lawyers
Association, as well as in several district-level
positions with Lions Club International.

Janet Burnett from the El Paso Public Defender’s office
 
received a reversal from the Court of Criminal Appeals in
Contreras v. State, __S.W.3d__ (Tex.Crim.App. No. 049009, 6/3/10) (coerced confession/lack of 38.23 instruction
in death of infant felony/murder). Particularly spectacular
is that the majority opinion was written by Presiding
Judge Sharon Keller. Nice going, Janet. Keep up the good
work.

In Memoriam
R. J. Hagood Jr. of Denison passed away on March 28, 2010,
while awaiting a liver transplant. He was 62. Hagood was a
board certified criminal defense attorney and a Texas Super
Lawyer. He graduated from the University of Texas School of
Law in 1972. He played football at Austin College in Sherman
for four years and was a member of the Charles Alan Wright’s
Legal Eagles football team in law school at UT. Married with
four children and four grandchildren, Hagood was a very well
known and respected attorney in Grayson, Collin, and Fannin
counties.
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Tom L. Zachry
Member Tom L. Zachry of Fort Worth passed
away tragically on March 19, 2010, in a boating
accident. Tom, 66, a Waco native and Baylor
Law School graduate, had won the Republican
primary race for Tarrant County’s 432nd State
District Court on March 2 and was running
unopposed in the November election. Friends
said his lifelong goal was to be a judge. Son of
W. M. Zachry, a trial lawyer, Tom earned a BBA
from Texas Christian University and worked as
an assistant district attorney in the late 1960s
in Tarrant County before switching to private
practice. He was board certified in both criminal
and family law.
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Nicole DeBorde’s Speech to the HCCLA
As I was thinking about what I could hope to do for you, and with you, as President of the Harris County
Criminal Lawyer’s Association, I started to wonder what exactly is a criminal defense lawyer?
Aside from being a little on the crazy side, what is a criminal defense lawyer? Well, we are the boxer that
gets up off the mat on the nine count to try one more thing. I say this because we really are different from
other attorneys. Most of us are lone wolves working in small offices or as solo practitioners. We really, truly
love what we do.
We love what we do so much that we are willing to cram ourselves into overcrowded elevators in the
morning at the Criminal Justice Center to arrive in a courtroom where we know we will likely be the most
unpopular cause in the room. We love what we do enough that we will stick a file under our arm, grab our
license and bar card, trudge in the Houston heat down to the jail, where we will take off our shoes to walk
across the jail house floor through metal detectors so that we can spend an hour on a concrete stool in a
room with spit on the window and gum under the desk with someone who may be desperate and distressed.
We love what we do so much that we will drive out to Joe Corely for a fifteen-minute update and then drive
back in traffic.
We love what we do enough that we are willing to have our motives (and sometimes our sanity) ques‑
tioned by all sorts—from prosecutors to friends to family, and sometimes even by our own clients. We love
what we do enough to lie awake at night and worry about a case and a person while others cheer that same
person’s demise.
You, a criminal defense lawyer, are willing and ready to step in and slow the rip tide of vengeance and
blind anger. You are the guardians of the Constitution. Civil lawyers are not. Prosecutors are not. When you
woke up in the middle of the night last time, it was probably not for personal stress, but for stress about a
case. Someone else’s problems.
So, why do you care about an accused drug dealer, murderer, or thief? How great is the stress when you
believe the accusations are false? What about when they are true? Why do you care then? Is it okay to let
the rules be bent because it may sometimes be that the person who sits next to you at counsel table is foul?
Sometimes we just like a good fight. Could that be part of it? It’s cathartic, isn’t it? Is it that sometimes hardto-articulate sense that something just is not fair?
So, should you sit around and wait for fairness? Wait for a bond? Wait for justice? Wait for the right evi
dence to drop into your lap? Wait to hear about some crime lab failure? We could wait forever. And as we
wait and whine and give our excuses, the Constitution loses ground.
You can wait. Or, you can stand up for what you believe in. You can stand up for the guy who no one else
even wants to stand next to. You can stand up for the Constitution, have quite a bit of fun doing it, and you
can win sometimes too.
You are the person who stands between how your clients’ lives were before their case and how they will
be after it is over. You define justice for them and their families. A criminal defense lawyer has the guts to
protect even the most reviled, because the rights of the most reviled are our only rights. No bully should be
able to pinch even a little of those guaranteed rights back on your watch.
This is your Association because you are a criminal defense lawyer. Criminal defense lawyers do not sit
around and wait for justice. You demand it day after day. And we are here (500 people strong) to be heard
and to demand it with you. In recent years, we have begun to achieve a degree of creditability in our com‑
munity that we have not had in the past. For the first time we are included in decision making that affects
our clients and our community. With that credibility comes responsibility. Our actions will either continue
to build on that credibility or destroy it. While our adversaries battle over politics, statistics, and forensic
debacles, we have the opportunity to be heard as the reasonable voice in the room.
Ours is not to whine, but to do. How will you stand up for justice and the Constitution tomorrow? When
the little voice in the back of your head threatens to push you to chicken out, you will push on instead. Will
the masses cheer you on for your efforts? No. Do you have the guts to be a criminal defense lawyer anyway?
What will you do tomorrow to live up to your title—Criminal Defense Lawyer?
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n the average
for the last ten years the State Bar of Texas has received approximately
8700 complaints about lawyer misconduct. Over two thirds are dismissed
because the complaint does not describe or allege a violation of the Texas
Disciplinary Rules of Professional Conduct. Approximately 3200 are sustained
complaints which proceed as a grievance against the attorney. The following is
a discussion of the most common complaints that result in a sanction by
the State Bar of Texas and how to avoid them. Included is a synopsis of the
Proposed New Disciplinary Rules of Professional Conduct under consideration
by the Supreme Court and the State Bar of Texas. If they are approved by the
State Bar, a referendum will be held in which all lawyers will be allowed to
vote on the adoption of the Rules.
Neglect
Neglect is the number one complaint filed against attorneys and
the number one reason attorneys are sanctioned by the State bar.
Rule 1.01(b)(1)
A Lawyer shall not neglect a legal matter entrusted to him or
frequently fail to carry out completely the obligations that the
lawyer owes.
Santos v. Commission for Lawyer Discipline, 140 S.W.3d 397
(Tex. App.—Houston 2004). The lawyer was sanctioned for the
conscious disregard of a legal matter. He had been paid for an
immigration case, and though told of the court date, the lawyer
failed to appear. A lawyer who acts in good faith is not subject
to discipline under this provision for isolated inadvertent or
unskilled act or omission, tactical error, or error of judgment.
Malpractice is not always a violation of the Rule of Ethics,
and ineffective assistant is not necessarily a violation of the Rule
of Ethics. The duty to investigate is part of the effectiveness
standard. A lawyer must make a reasonable effort to investigate
the case or, after discussions with the client, make a reasonable
determination that investigation is not necessary. Strickland v.
Washington, 462 U.S. 1105 (1984). Wiggins v. Smith, 539 U.S.
510, 123 Sct. 527 (2003). Failure to investigate a case may not rise
to the level of neglecting a case. in violation of the Disciplinary
Rules of Professional Conduct. Malpractice can occur when a
lawyer gives bad legal advice. However, that does not meet the
definition of neglect to cause the lawyer to be sanctioned by
the State Bar.

Complaints with the State Bar may be filed by anyone. The
complaint does not have to be filed by the client. There does
not have to be an attorney-client relationship for the person
to file a complaint with the State Bar. Hines v. Commission for
Lawyer Discipline, 2003 WL 21710589 (Tex. App.—Houston
[14th Dist] 2003). The father of the client filed the complaint,
and the respondent attorney’s theory was there could be no
sanction because he represented the son. The Court made it
clear that anyone can bring a rule violation to the attention of
the bar. In addition, any alleged misconduct does not have to
be in the course of an attorney-client relationship for the State
Bar to prosecute a violation under Rule 804(a)(3), which states
that a lawyer shall not engage in conduct involving dishonesty,
fraud, deceit, or misrepresentation. Walter v. Commission for
Lawyer Discipline, 2005 WL 1039970 (Tex. App.—Dallas 2003).
For example, a lawyer can be disciplined for actions taken as
the executor of an estate, even though the lawyer may have no
attorney-client relationship with the beneficiaries of the will.
Rule 803(a) requires a lawyer having knowledge that an‑
other lawyer has committed professional misconduct raising a
substantial question as to that lawyer’s honesty, trustworthiness,
or fitness as a lawyer to inform the Chief Disciplinary Coun‑
sel’s office (CDC). The only exceptions are for mental illness or
chemical impairment, when the lawyer can report the conduct
to the Lawyer Assistant Program, or if the information is pro‑
tected by confidentiality under Rule 1.05 or obtained through
counseling programs. Rule 1.05 states that confidential infor‑
mation includes both privileged information and unprivileged
client information a lawyer shall not reveal except if provided
by the rules.

The Texas Lawyers Assistance Program’s director is Ann
Foster, and her number is 1-800-204-2222, ext. 1460, or email
at afoster@texasbar.com. Conversations with the Lawyers As‑
sistance Program are confidential and referrals are available
for help with mental illness, substance abuse, or impairment
by physical illness. The goal is to rehabilitate lawyers and help
them resume practicing law.

Second Most Common Complaint
Is the Failure to Communicate
Rule 1.03 (a)
A lawyer shall keep a client reasonably informed about the status
of a matter and promptly comply with reasonable requests for
information.
Rule 1.03 (b) states that a lawyer shall explain a matter to
the extent reasonably necessary to permit the client to make an
informed decision.
In reference to a criminal case, the Rules require a lawyer
to promptly inform the client of the substance of any proffered
plea bargain. Failure to do so has been held to be ineffective as‑
sistance of counsel. Ex Parte Wilson, 724 S.W.2d 72 (Tex. Crim.
App. 1987). The lawyer is allowed to withhold information if
the lawyer believes the client would react imprudently or if the
client is under a disability.
Failure to communicate is alleged in close to half the griev
ances filed. The duty is an affirmative obligation, and it is not
dependent on a client’s request for information. The obligation
is viewed from a reasonableness standard. Failure to advise a
client of an adverse development in a case would be a violation.
A lawyer must respond to reasonable requests for information.

Q

Proposed new Texas Disciplinary Rule of Professional
Conduct:
Rule 1.03(a) A lawyer shall:
(1) promptly inform the client of any decision or circum
stance with respect to which the client’s informed
consent is required by these Rules;
(2) reasonably consult with the client about the means by
which the client’s objectives are to be accomplished;
(3) keep the client reasonably informed about the status
of the matter: and
(4) promptly comply with reasonable request for in
formation.

Fee Disputes
Fee disputes constitute a large number of complaints. Those
complaints are first referred to the client-attorney assistant pro‑

gram (CAAP) and to the local fee dispute committees of local
bar associations. CAAP’s stated purpose is to try and work out
a settlement so the case does not proceed to a grievance. Their
number is 1-800-204-2222, ext. 1777. If a reasonable settlement
cannot be obtained, the case is referred by the Chief Disciplinary
Counsel’s office to be filed as a grievance. Returning a phone
call from CAAP at 1-800-204-2222, ext. 1777, could save a trip
to the grievance committee.
Rule 1.04 (a)
A lawyer shall not charge or collect an illegal or unconscionable
fee. A fee is unconscionable if a competent lawyer could not
form a reasonable belief that the fee is reasonable.
Consideration is given to:
		
		
		
		
		
		
		
		

1.
2.
3.
4.
5.
6.
7.
8.

Time and labor required including difficulty
preclude other employment
fee charged
time limitations imposed by client
amount involved and results
nature of the relationship with client
experience and ability of the lawyer
whether fee is fixed or contingent.

A lawyer may not charge a contingent fee in a criminal
case. Rule 1.04 (e).
Rule 1.04(c)
When the lawyer has not regularly represented the client, the
basis or the rate of the fee shall be communicated to the client,
preferably in writing, before or within a reasonable time after
commencing the representation. The Rule strongly recommends
that a lawyer get a contract and use a contract.
Many lawyers put in their contracts that the fee is a nonrefundable retainer fee. The thought is that this would prevent
the client from asking for a refund and prevent the client from
being able to pursue a grievance if no refund was made. Cluck
v. Commission for Lawyer Discipline, 214 S.W.3d 736 (Tex. App.
Austin 2007), made it clear that simply calling a fee non-refund‑
able does not make it so.
Calling the fee a retainer does not change an advance fee
into a retainer fee. In that case there was a fee of $15,000 that
the lawyer then billed against. By billing an hourly rate against
the fee collected, the lawyer was demonstrating that in fact it
was an advance fee, not a retainer. Because it was an advance fee
for services in the future and had not been earned at the time
of the payment, the fee was required to be placed into a trust
account. Because the lawyer did not place the money into a trust

account, the sanction imposed by the State Bar was appropriate.

Q

Proposed New Rule:
Rule 1.04 Fees
(a)	A lawyer shall not enter into an arrangement for,
charge, or collect an illegal or clearly excessive fee.
A fee is clearly excessive when, after a review of
the facts, a reasonable lawyer would be left with a
firm belief or conviction that the fee is in excess of
a reasonable fee.
***
(c)	The scope of the representation and the basis or rate
of the fee and expenses shall be communicated to
the client, preferably in writing, . . .

Trust Account Violations
Rule 1.14(a):
A lawyer shall hold funds and other property belonging in whole
or in part to clients or third persons that are in the lawyer’s
possession in connection with a representation separate from
the lawyer’s own property. Such funds shall be kept in a sepa‑
rate account, designated as a trust or escrow account. Complete
records of such account funds shall be kept by the lawyer and
shall be preserved for a period of five years after termination
of the representation.

Q

Proposed New Rule:
Rule 1.15 Safekeeping Property
(d)	A lawyer shall deposit unearned fees and advanced
expenses into a client trust account, to be withdrawn
by the lawyer only as fees are earned or expenses
incurred.

The proposed rule would add that notification to the client
and delivery of the funds would be with reasonable promptness.

Duty Upon Termination
Rule 1.15(d)
Upon termination of representation, a lawyer shall take steps
to the extent reasonably practicable to protect a client’s interest,
such as giving reasonable notice to the client, allowing time for
employment of other counsel, surrendering papers and property
to which the client is entitled, and refunding any advance pay‑
ments of fee that have not been earned. The lawyer may retain
papers relating to the client to the extent permitted by other law
only if such retention will not prejudice the client in the subject
matter of the representation.

Under the Texas Rule the file belongs to the client. Upon
request and/or termination, the file must be returned to the
client. If the lawyer wishes to make a copy and retain one for
himself, he is responsible for making the copy. This section
also results in a lot of sustained grievances against lawyers who
mistakenly believe they can hold the file hostage for payment
of attorney’s fees. In order to prove an ethical violation, there
must be evidence that the retained file prejudiced the client in
the subject matter of the representation. Weiss v. CFLD, 981
S.W.2d 8 (Tex. App.—San Antonio 1998).

Q

Proposed New Rule
Rule 1.16
***
(b)	Except as required by (a), a lawyer shall not withdraw
from representing a client unless:
(2)	the client persists in a course of action involving
the lawyer’s services that the lawyer reasonably
believes is criminal or fraudulent;
***
(4)	a client insists upon pursuing an objective or tak
ing action that the lawyer considers repugnant
or imprudent. . . .
***
(d)	Upon termination of representation, a lawyer shall
take steps to the extent reasonably practicable to
protect a client’s interest, including giving reasonable
notice to the client, allowing time for employment
of other counsel, surrendering papers and property
to which the client is entitled, and refunding any
advance payments of fee or expense that have not
been earned or incurred. The lawyer may retain pa‑
pers relating to the client to the extent permitted by
other law only if such retention will not prejudice
the client in the subject matter of the representation.

Perjury
Rule 3.03(a)
A lawyer shall not knowingly:
		 (1)	make a false statement of material fact or law to a tri‑
bunal;
		 (2)	fail to disclose a fact to a tribunal when disclosure is
necessary to avoid assisting a criminal or fraudulent
act;
		 (3)	in an ex parte proceeding, fail to disclose to the tribu‑
nal an unprivileged fact which the lawyer reasonably
believes should be known by that entity for it to make

an informed decision;
		 (4)	fail to disclose to the tribunal authority in the control‑
ling jurisdiction known to the lawyer to be directly
adverse to the position of the client and not disclosed
by opposing counsel; or
		 (5)	offer or use evidence that the lawyer knows to be false.
A lawyer must refuse to offer evidence that he knows to be
false. If it comes from the client, the lawyer is justified in seeking
to withdraw from the case. If the lawyer does not withdraw or is
not allowed to withdraw, he must advise the client that he can
not offer the false evidence, and he must advise the client of the
steps the lawyer will take if the false evidence is offered. If the
lawyer discovers the false evidence after its use, the lawyer must
seek to persuade the client to correct the false testimony, and
if that is ineffective, the lawyer is allowed to reveal confidential
information under Rule 1.05(f), which states a lawyer shall reveal
confidential information when required to do so by Rule 3.03
(a)(2), 3.03(b), or Rule 4.01(b).

Perjury by the Criminal Defendant
Dealing with the possibility of perjury by a criminal defendant
is complicated by a number of legal issues. The defendant has
a due process right guaranteed in the Fifth Amendment of the
U.S. Constitution to present his defense, and he has the abso‑
lute right to testify if he chooses. The rules recognize that these
rights are attached to the criminal defendant in Rule 1.02(a)
(3), which states in a criminal case, the lawyer shall abide by a
client’s decision as to a plea to be entered, whether to waive jury
trial, and whether the client will testify. If the lawyer learns of
the proposed perjury prior to trial, and he is unable to dissuade
the client from doing so, the lawyer must withdraw from the
representation. Rule 1.15.
However, Rule 1.15(c) overrides the ability to withdraw in
many criminal cases. It states that when ordered to do so by a
tribunal, a lawyer shall continue representation notwithstanding
good cause for terminating the representation.
Three possible resolutions have been recognized in the
United States. The first would allow the defendant to testify by
narrative without any guidance from the lawyer. The second
proposal would excuse the lawyer completely from any duty
to reveal perjury if the perjury is that of the client. Texas has
specifically rejected these two options.
The rules in Texas require that the lawyer take reasonable
remedial measures, which can include disclosing the perjury.
A defendant has the right to assistance of counsel, the right to
testify, and the right of confidential communication. However,
the client does not have the right to assistance of counsel in

committing perjury. The lawyer must try to dissuade the cli‑
ent from committing perjury, or if it has already occurred, the
lawyer must try to get the client to correct the false testimony.
This needs to be done in the presence of another attorney to
document the lawyer’s efforts.
The lawyer must then file a motion to withdraw under Rule
1.15 (a) (1), alleging the representation will result in the viola‑
tion of the rules of professional conduct or other law. In the
motion, the lawyer should cite Rule 1.15(b)(2), arguing the client
persists in a course of action involving the lawyer’s services that
the lawyer reasonably believes may be criminal or fraudulent;
or cite Rule 1.15(b)(3), arguing the client has used the lawyer’s
services to perpetrate a crime or fraud; or cite rule 1.15(b)(7),
arguing other good cause for withdrawal exists, including vague
ethical considerations.
If the motion to withdraw is denied, the lawyer is permit‑
ted to reveal the perjury. Rule 3.03(b) states that if the efforts
are unsuccessful, the lawyer shall take the steps to remedy, in‑
cluding disclosing the true facts. This should be done to the
tribunal, and then the lawyer must abide by the decision of the
court. Helton v. State, 670 S.W.2d 644 (Tex. Crim. App. 1984)
(lawyer was excused from the rules of confidentiality and he
could reveal potential perjury to the court in order to prevent
a fraud on the court).
Nix v. Whiteside, 106 S.Ct. 988 (1986), involved a murder
defendant who complained that his lawyer threatened to with‑
draw and inform the court if he took the stand and committed
perjury. On appeal he alleged ineffective assistance of counsel
and a denial of his Sixth Amendment right to counsel. The
Supreme Court held that the attorney had acted properly in
threatening both to withdraw and to disclose the perjury, as the
right to testify does not include the right to testify falsely and
the right to counsel does not include the assistance of counsel
in committing perjury. The Court specifically found that there
was no breach of the lawyer’s professional responsibility.
Perjury is such an obvious and flagrant affront to the judi‑
cial proceedings that the Court of Criminal Appeals has held
in Butterfield v. State, 992 S.W.2d 448 (Tex. Crim. App. 1999),
that a defendant could be compelled to testify, violating his Fifth
Amendment rights, and then prosecuted for perjury if he lied.
His statements made in violation of his Fifth Amendment rights
could be admitted at his perjury trial.

Q

Proposed New Rule
Rule 3.03
***
(b)	Notwithstanding any other of these Rules, a lawyer
may refuse to offer or use evidence, other than the
testimony of a defendant in a criminal matter, that

the lawyer reasonably believes, but does not know,
is false. . . .
***
(d)	A lawyer who represents a client in an adjudicatory
proceeding and who knows that a person intends
to engage, is engaging, or has engaged in criminal
or fraudulent conduct related to the proceeding,
shall take reasonable remedial measures, includ‑
ing, if necessary, disclosure of the falsehood to the
tribunal.
(e)	In an ex parte proceeding, a lawyer shall inform the
tribunal of all material facts that are known to the
lawyer, whether or not the facts are adverse, and
that the lawyer reasonably believes are necessary to
enable the tribunal to make an informed decision.
Proposed New Rule Defining
Confidential Information

Q

New Proposed Rule 1.05(a)
(a) Confidential information:
(1)	in the case of a client or former client, is all in‑
formation relating to representation of the client
from whatever source, whether acquired by the
lawyer personally or through an agent, other
than information that is or becomes generally
known or is readily obtainable from sources gen
erally available to the public . . .

Advising a Witness to Avoid a Subpoena
A lawyer cannot advise a lawfully subpoenaed witness to not
appear in court. Rule 3.04 states that a lawyer shall not:
(a)	unlawfully obstruct another party’s access to evi‑
dence . . . or counsel or assist another to do any such
act.
(b)	falsify evidence, counsel or assist a witness to testify
falsely. . . .
***
(e)	request a person other than a client to refrain from
voluntarily giving relevant information to another
party unless:
(1)	the person is a relative or an employee or other
agent of a client; and
(2)	the lawyer reasonably believes that the person’s
interest will not be adversely affected by refrain‑
ing from giving such information.
Rule 3.04(c)(5) states that in representing a client before
a tribunal the lawyer shall not engage in conduct intended to

disrupt the proceedings.
§36.05 of the Texas Penal Code, Tampering with a witness: A per‑
son commits an offense if, with intent to influence the witness,
he offers, confers, or agrees to confer any benefit on a witness or
prospective witness in an official proceeding or coerces a witness
or prospective witness in an official proceeding:
(1) to testify falsely;
(2)	to withhold any testimony, information, document
or thing,
(3)	to elude legal process summoning him to testify or
supply evidence;
(4)	to absent himself from an official proceeding to
which he has been legally summoned; or
(5)	to abstain from, discontinue, or delay the prosecu‑
tion of another.
Article 24.04 of the Code of Criminal Procedure sets out
how a subpoena can be served:
(1)	reading the subpoena in the hearing of the witness;
(2)	delivering a copy of the subpoena to the witness;
(3)	electronically transmitting a copy of the subpoena,
acknowledgment of receipt requested, to the last
known electronic address of the witness; or
(4)	mailing a copy of the subpoena by certified mail,
return receipt requested, to the last known address
of the witness.
It is both unethical and under the above circumstances
illegal for an attorney to advise a subpoenaed witness not to
appear in court. Also, Rule 8.04(a) states a lawyer “shall not
. . . (4) engage in conduct constituting obstruction of justice.”
The comments to the Rules of Disciplinary Procedures dis‑
cuss that fair competition in the adversary system is secured by
prohibitions against improperly influencing witnesses.
Rule 5.05 Unauthorized Practice of Law
Another area of frequent complaint to the State Bar is that a
lawyer is practicing law while administratively suspended. Rule
5.05 a lawyer shall not: (a) practice law in a jurisdiction where
doing so violates the regulation of the legal profession in that
jurisdiction; or (b) assist a person who is not a member of the
bar in the performance of activity that constitutes the unauthor‑
ized practice of law.
Rule 8.04 Misconduct
(a) A lawyer shall not:
***
(11)	engage in the practice of law when the lawyer

is on inactive status or when the lawyer’s right
to practice has been suspended, or terminated,
including but not limited to situations where
a lawyer’s right to practice has been adminis‑
tratively suspended for failure to timely pay
required fees or assessments or for failure to
comply with Article XII of the State Bar Rules
relating to Mandatory Continuing Legal Edu‑
cation. Failure to pay the occupation tax can
cause a lawyer to be sanctioned if he continues
to practice.
A lawyer can be convicted of the crime of falsely hold‑
ing oneself out as a lawyer under §38.122 of the Penal Code
when his law license has been administratively suspended and
he continues to practice. Satterwhite v. State, 979 S.W.2d 626
(Tex. Crim. App. 1998). The offense is a third-degree felony,
and final conviction is a serious crime for all purposes under
the State Bar Rules. Rule 8.04(a)(2): A lawyer shall not commit
a serious crime or commit any other criminal act that reflects
adversely on the lawyer’s honesty, trustworthiness, or fitness as a
lawyer in other respects. Serious crime is defined as barratry; any
felony involving moral turpitude; any misdemeanor involving
theft, embezzlement, or fraudulent or reckless misappropria‑
tion of money or other property; or any attempt, conspiracy, or
solicitation of another to commit any of the foregoing crimes.
Possession of cocaine is not a serious crime for which a lawyer
can receive a compulsory discipline based upon the sentence
alone of probation, deferred adjudication, or a final conviction.
In re Lock, 54 S.W.3d 305 (Tex. 2001).
During compulsory discipline proceedings, the Board of
Disciplinary Appeals decides if a lawyer has been convicted
or placed on deferred adjudication for an intentional crime,
which is defined as a serious crime in 8.04(b). The Board shall
disbar the lawyer unless the Board suspends the license during
the term of probation. Rule 8.05 and 8.06 of the Texas Rules of
Disciplinary Procedure.

Duty of a Prosecutor
Rule 3.09
The prosecutor in a criminal case shall:
(a)	refrain from prosecuting or threatening to prosecute
a charge that the prosecutor knows is not supported
by probable cause;
(b)	refrain from conducting or assisting in a custodial
interrogation of an accused unless the prosecutor
has made reasonable efforts to be assured that the
accused has been advised of any right to, and the

procedure for obtaining, counsel and has been given
reasonable opportunity to obtain counsel;
(c)	not initiate or encourage efforts to obtain from an
unrepresented accused a waiver of important pretrial, trial, or post-trial rights;
(d)	make timely disclosure to the defense of all evidence
or information known to the prosecutor that tends
to negate the guilt of the accused or mitigates the
offense, and, in connection with sentencing, disclose
to the defense and to the tribunal all unprivileged
mitigating information known to the prosecutor,
except when the prosecutor is relieved of this re‑
sponsibility by a protective order of the tribunal;
and
(e)	exercise reasonable care to prevent persons em‑
ployed or controlled by the prosecutor in a criminal
case from making an extrajudicial statement that
the prosecutor would be prohibited from making
under Rule 3.07.
The Court cannot disqualify the elected District Attorney
on the basis of a violation of the disciplinary rules so mandamus
is not an available remedy for enforcement of this rule. State
ex rel. Young v. 6th Dist. Court of Appeals, 236 S.W.3d 207 (Tex.
Crim. App. 2007).
Indigent’s Right to Appointed
Counsel and Prosecutor’s Duties
New procedures for advising defendants about their rights to
counsel, court-appointed counsel, and for obtaining a waiver of
the right to counsel went into effect September 1, 2007, as Article
1.051 of the Code of Criminal Procedure was amended. If an in‑
digent defendant who has refused appointed counsel in order to
retain private counsel appears without counsel after having been
given an opportunity to retain counsel, the court, after giving
the defendant a reasonable opportunity to request appointment
of counsel—or, if the defendant elects not to request appoint‑
ment of counsel, after waiving his right to counsel—following
the procedures set out below may proceed with the matter with
10 days’ notice to the defendant of a dispositive setting.
Waiver of Attorney and Right
to Self-Representation
A defendant may voluntarily and intelligently waive in writing the
right to counsel. A waiver obtained in violation of Article 1.051
of the Code of Criminal Procedures is presumed invalid. In any
adversarial judicial proceeding that may result in a punishment
by confinement, the attorney representing the state may not:

tion, or witness; or the expected testimony of a
party or witness;
(2)	in a criminal case or proceeding that could result
in incarceration, the possibility of a plea of guilty
to the offense; the existence or contents of any
confession, admission, or statement given by a
defendant or suspect; or that person’s refusal or
failure to make a statement;
(3)	the performance, refusal to perform, or results
of any examination or test; the refusal or failure
of a person to allow or submit to an examination or test; or the identity or nature of physical
evidence expected to be presented;
(4)	an opinion as to the guilt or innocence of a defendant or suspect in a criminal case or proceeding
that could result in incarceration; or
(5)	information the lawyer knows or reasonably should
know is likely to be inadmissible as evidence in a
trial and would if disclosed create a substantial risk
of prejudicing an impartial trial.

(1)	initiate or encourage an attempt to obtain from a
defendant who is not represented by counsel a waiver
of the right to counsel; or
(2)	communicate with a defendant who has requested
the appointment of counsel, unless the court or the
court’s designee authorized under Article 26.04
to appoint counsel for indigent defendants in the
county has denied the request and, subsequent to
the denial, the defendant:
(A)	has been given a reasonable opportunity to retain and has failed to retain private counsel; or
(B)	waives or has waived the opportunity to retain
private counsel.
In any adversarial judicial proceeding that may result in
punishment by confinement, the Court may not direct or encourage the defendant to communicate with the attorney representing the state until the court advises the defendant of the right
to counsel and the procedure for requesting appointed counsel
and the defendant has been given a reasonable opportunity to
request appointed counsel. If the defendant has requested appointed counsel, the Court may not direct or encourage the
defendant to communicate with the attorney representing the
State unless the Court or the Court’s designee authorized under
Article 26.04 to appoint counsel for indigent defendants in the
county has denied the request, and subsequent to the denial,
the defendant:
(1)	has been given a reasonable opportunity to retain
and has failed to retain private counsel; or
(2)	waives or has waived the opportunity to retain private counsel.
Rule 3.07 Trial Publicity
(a)	In the course of representing a client, a lawyer shall
not make an extrajudicial statement that a reasonable
person would expect to be disseminated by means of
public communication if the lawyer knows or rea
sonably should know that it will have a substantial
likelihood of materially prejudicing an adjudicatory
proceeding. A lawyer shall not counsel or assist another person to make such a statement.
(b)	A lawyer ordinarily will violate paragraph (a), and
the likelihood of a violation increases if the adjudication is ongoing or imminent, by making an ex
trajudicial statement of the type referred to in that
paragraph when the statement refers to:
(1)	the character, credibility, reputation, or criminal
record of a party, suspect in a criminal investiga-

This rule adopts the standard set out in Gentile v. State Bar
of Nevada, 111 S.Ct. 2720 (1991), which reversed a sanction
against a lawyer for stating that his client was innocent when
he was arrested. The Supreme Court held that the attorney must
make a statement that would have a substantial likelihood of
materially prejudicing the trial, otherwise the rule prohibiting
trial publicity violates the First Amendment. The State cannot
use its power to regulate lawyers to violate the attorney’s right
to free association and freedom of expression. NAACP v. Button, 83 S.Ct. 328 (1963).
The proposed New Rule 3.07 has re-written this section completely:
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(a)	In the course of representing a client, a A lawyer
who is participating or who has participated in the
investigation or litigation of a matter shall not make
an extrajudicial statement the lawyer knows or reasonably should know will be disseminated by means
of public communication and will have a substantial
likelihood of materially prejudicing an adjudicatory
proceeding.
(b)	This Rule does not preclude a lawyer from:
(1)	responding to allegations of misconduct made
against that lawyer, provided that the lawyer
complies with the limitations in (a); or
(2)	making a statement that a reasonable lawyer
would believe is required to protect a client from
the substantial undue prejudicial effect of re-

cent publicity not initiated by the lawyer or the
lawyer’s client. A statement made pursuant to
this subparagraph shall be limited to such in
formation as is necessary to mitigate the recent
adverse publicity.
(c)	No lawyer affiliated in a firm or government agency
with a lawyer subject to (a) shall make a statement
prohibited by (a).

Proposed Additional Rules
Rule 1.13 Prohibited Sexual Relations
(a)	A lawyer shall not condition the representation of
a client or prospective client, or the quality of such
representation, on having any person engage in sex
ual relations with the lawyer.
(b)	A lawyer shall not solicit or accept sexual relations
as payment of fees.
(c)	A lawyer shall not have sexual relations with a client
that the lawyer is personally representing unless the
lawyer and client are married to each other, or are
engaged in an ongoing consensual sexual relation‑
ship that began before the representation.
Rule 8.03 Reporting Professional Misconduct
***
(f)	Within thirty (30) days of a finding of guilt or an
order deferring adjudication by any court for the
commission of an Intentional or Serious Crime, as
defined by the TRDP, a lawyer licensed in Texas
shall report, in writing, to the Office of the CDC, the
finding of guilt, including any verdict of guilty, plea
of guilty or no contest, or deferred adjudication for
an Intentional or Serious Crime. The appeal of the
finding of guilty or order of deferred adjudication
does not stay the duty to report.

Judicial Responsibilities
Caperton v. Massey Coal Co, 129 S.Ct. 2252 (2009), held that
recusal of an elected judge was required by due process when
the litigant had made significant and disproportionate con‑
tributions to the judge’s campaign. The CEO had contributed
$3 million to help elect a new chief justice following the entry
of a $50 million judgment against the corporation, at a time
when the corporation would likely be seeking review from the
West Virginia Supreme Court. Justice Kennedy wrote that due
process requires the recusal even though there was no actual
bias shown. The bias was objective due to the amount of the

contribution. In addition, Justice Kennedy quoted from the
Judicial Canons of Ethics, which require a judge to avoid the
appearance of impropriety.
Former Chief Justice Tom Phillips wrote that in his opinion
Massey Coal does not apply to attorneys. It applies to:
1. a person
2. with a personal stake in a particular case
3. who had a significant
4. and disproportionate influence
5.	in placing the judge on the case 6. when the case was
pending or imminent.
Ex Parte Communications
Ethics Opinion No. 387 by the Professional Ethics Committee
for the State Bar of Texas applied Rule 3.05’s prohibition against
ex parte communications to pre-filing discussions with decisionmakers. This includes discussions a lawyer might have with
agency staff in a position to decide a case. This rule applies to
private attorneys representing a client in a contested case before
an administrative agency and to the agency’s lawyers who are
advocating for the state’s position. This opinion conflicts with
the Texas Supreme Court’s decision in 1981 in Vandygriff v. First
Saving and Loan, which held that pre-filing ex parte communi‑
cation did not violate the rules because there was no contested
case pending at the time of the meeting. However, Vandygriff
was based on the Administrative Procedure Act, not the rules
of ethics. The opinion does state that a lawyer can communicate
with an agency’s technical staff and others for advice on how to
present and document the case.

Conflicts of Interest
Rule 1.06 Conflict of Interest: General Rule
(a)	A lawyer shall not represent opposing parties to the
same litigation.
(b)	In other situations and except to the extent permit‑
ted by paragraph (c), a lawyer shall not represent a
person if the representation of that person:
(1)	involves a substantially related matter in which
that person’s interests are materially and directly
adverse to the interest of another client of the
lawyer or the lawyer’s firm; or
(2)	reasonably appears to be or become adversely
limited by the lawyer’s or law firm’s responsibili‑
ties to another client or to a third person or by
the lawyer’s or law firm’s own interest.
(c)	A lawyer may represent a client in the circumstances
described in (b) if:

(1)	the lawyer reasonably believes the representation
of each client will not be materially affected; and
(2)	each affected or potentially affected client con‑
sents to such representation after full disclo‑
sure of the existence, nature, implications, and
possible adverse consequences of the common
representation and the advantages involved, if
any.
***
(e)	If a lawyer has accepted representation in violation
of this Rule, or if multiple representation properly
accepted becomes improper under this Rule, the
lawyer shall promptly withdraw from one or more
representations to the extent necessary for any re‑
maining representation not to be in violation of these
Rules.
Comment 2 to Rule 1.06 gives guidance as to the meaning
of conflict of interest. The term “opposing parties” as used in
this Rule contemplates a situation where a judgment favorable
to one of the parties will directly impact unfavorably upon the
other party. Moreover, as a general proposition, loyalty to a
client prohibits undertaking representation directly adverse to
the representation of that client in a substantially related matter
unless the client’s fully informed consent is obtained and unless
the lawyer reasonably believes that the lawyer’s representation
will be reasonably protective of that client’s interest.
Comment 3 recommends that ordinarily a lawyer should
decline to represent multiple defendants in a criminal case due
to the grave potential for conflict of interest. Comment 8 on
fully informed consent recommends that the disclosure of the
conflict of interest and the consent be in writing, though it is not
required. It would be prudent, the rules state, for the lawyer to
provide potential dual clients with at least a written summary
of the considerations disclosed.
Violations of the Rules of Professional Conduct do not af‑
fect the admissibility of evidence or cause a criminal case to be
reversed. Keen v. State, 85 S.W.3d 405 (Tex. App.—Tyler 2002).
The defendant must show that the conflict of interest actually
affected the adequacy of the representation to prove a Sixth
Amendment violation. Cuyler v. Sullivan, 446 U.S. 335 (1980).
The new proposed conflict of interest rules have generated
so much comment that the Supreme Court has tasked the State
Bar with re-writing the proposed rule. As of April 2010, the
current rule would require the disclosures set out in Rule 1.07
to be in writing to the clients and the informed consent of the
clients must be obtained in writing.
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Proposed disclosure section of the New Rule 1.07—Conflicts
of Interest, Multiple Clients in the Same Matter

(a)	A lawyer shall not represent two or more clients in
a matter unless:
(1)	the representation complies with Rule 1.06;
(2)	the lawyer reasonably believes that
(i)	the clients can agree among themselves to a
resolution of any material issue concerning
the matter;
		 (ii)	each client is capable of understanding what
is in that client’s best interest and making
informed decisions.
		 (iii)	the lawyer can deal impartially with each of
the clients; and
		 (iv)	the representation is unlikely to result in
material prejudice to the interest of any of
the clients.
(3)	prior to undertaking the representation, or as
soon as practicable thereafter, the lawyer dis‑
closes to the clients that during the representa‑
tion the lawyer:
		 (i)	must act impartially as to all clients; and
		 (ii)	cannot serve as an advocate for one client in
the matter against any of the other clients,
as a consequence of which:
			 (A)	each must be willing to make indepen‑
dent decisions without the lawyer’s ad‑
vice to resolve issues that arise among
the clients concerning the matter; and
			 (B)	events might occur during joint repre‑
sentation that could require the lawyer
to withdraw from representing any or
all of the clients before the matter is
completed; and
(4)	after making the determinations required by (b)
(1), and as soon as reasonably practicable after
making the disclosures required by (a)(3), the
lawyer obtains each client’s informed consent,
confirmed in writing, to the representation.
This disclosure requires that the client be willing to make
independent decisions without the lawyer’s advice. The new
rules would create a new scienter for conflicts. The lawyer is
prohibited from engaging in the conduct if he knows or reasonably should know of the prohibition.

Failure to Respond to the Grievance
Rule 8.04 Misconduct
(a)	A lawyer shall not:
***

defined by the TRDP, a lawyer licensed in Texas
shall report, in writing, to the Office of the CDC, the
finding of guilt, including any verdict of guilty, plea
of guilty or no contest, or deferred adjudication for
an Intentional or Serious Crime. The appeal of the
finding of guilty or order of deferred adjudication
does not stay the duty to report.

(8)	fail to timely furnish to the Chief Disciplinary
Counsels office or a district grievance committee
a response or other information as required by
the Texas Rules of disciplinary Procedure, unless
he or she in good faith timely asserts a privilege
or other legal ground for failure to do so.
Rule 8.01(b)
A lawyer, in a disciplinary matter, shall not fail to respond to a
lawful demand for information from a disciplinary authority.
Failure to timely respond to the State Bar grievance pro‑
cess can result in disbarment without any other allegations of
misconduct alleged or proven. Rangel v. State Bar of Texas, 898
S.W.2d 1 (Tex. App.—San Antonio 1995). The grievance com‑
mittee has broad discretion to reprimand, suspend or disbar an
attorney for failing to respond.

Compulsory Discipline
8.01 of the Rules of Disciplinary Procedure
When an attorney licensed to practice law in Texas has been
convicted of an Intentional Crime or has been placed on proba‑
tion for an Intentional Crime with or without an adjudication
of guilt, the CDC shall initiate a disciplinary action seeking
compulsory discipline pursuant to this part. Proceedings are
not exclusive in that an attorney may be disciplined as a result
of the underlying facts as well as being disciplined upon the
conviction or probation through deferred adjudication.
Intentional crime means (1) any serious crime that requires
proof of knowledge or intent as an essential element or (2) any
crime involving misapplication of money or other property held
as a fiduciary.
Serious Crime means barratry; any felony involving moral
turpitude, any misdemeanor involving theft, embezzlement,
or fraudulent or reckless misappropriation of money or other
property; or any attempt, conspiracy, or solicitation of another to
commit any of the foregoing crimes. In re Locke, 54 S.W.3d 305
(Tex. 2001), held that a conviction for possession of a controlled
substance is not a serious crime and therefore the attorney is
not subject to compulsory discipline.

Proposed New Rule
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Rule 8.03 Reporting Professional Misconduct
***
(f)	Within thirty (30) days of a finding of guilt or an
order deferring adjudication by any court for the
commission of an Intentional or Serious Crime, as

8.05 Disbarment:
When an attorney has been convicted of an Intentional Crime,
and that conviction has become final, or the attorney has ac‑
cepted probation with or without an adjudication of guilt for
an Intentional crime, the attorney shall be disbarred unless the
Board of Disciplinary Appeals suspends his or her license to
practice law.
8.06 Suspension:
If an attorney’s sentence upon conviction of a serious crime
is fully probated, or if an attorney receives probation through
deferred adjudication in connection with a serious crime, the
attorney’s license to practice law shall be suspended during the
term of probation. If the probation is revoked, the attorney shall
be disbarred.

Completely New Rule

Q

Rule 1.17 Prospective clients
(a)	A person who in good faith discusses with a lawyer
the possibility of forming a client-lawyer relationship
with respect to a matter is a prospective client.
(b)	A lawyer shall not use or disclose confidential in‑
formation provided by the prospective client, except
as provided in rule 1.05 or (d)(2).
(c)	A lawyer who has received confidential informa‑
tion from a prospective client shall not represent a
person with interest materially adverse to those of
the prospective client in the same or a substantially
related matter, except as provided in (d)(1) or (d)
(2). When a lawyer is personally prohibited by this
paragraph from representing a person in a matter,
no lawyer who is affiliated with the personally pro‑
hibited lawyer, and who knows or reasonably should
know of the prohibition, shall represent that person
in that matter.
(d)	When a lawyer has received confidential informa‑
tion from a prospective client, representation of a
client with interests materially adverse to those of

the prospective client in the same or a substantially
related matter is permissible if:
(1)	the prospective client has provided informed
consent, confirmed in writing, to the representa‑
tion; or
(2)	the lawyer conditioned the discussion with the
prospective client on the prospective client’s in‑
formed consent that no information disclosed
during the discussion would be confidential or
prohibit the lawyer form representing a different
client in the matter.

2009 Legislation

		

		

HB 148 was signed into law effective September 1, 2009. It
amends 38.12(d) of the Texas Penal Code, the barratry statute.
Section 38.12(d), Penal Code, is amended to read as follows:
(d)	A person commits an offense if the person:
(1)	is an attorney, chiropractor, physician, surgeon,
or private investigator licensed to practice in
this state or any person licensed, certified, or
registered by a health care regulatory agency of
this state; and
(2)	with the intent to obtain professional employ‑
ment for the person [himself] or for another,
provides [sends] or knowingly permits to be pro‑
vided [sent] to an individual who has not sought
the person’s employment, legal representation,
advice, or care a written communication or a
solicitation, including a solicitation in person
or by telephone, that:
		 (A)	concerns an action for personal injury or
wrongful death or otherwise relates to an
accident or disaster involving the person
to whom the communication or solicita‑
tion is provided [addressed] or a relative of
that person and that was provided [mailed]
before the 31st day after the date on which
the accident or disaster occurred;
		 (B)	concerns a specific matter and relates to
legal representation and the person knows
or reasonably should know that the person
to whom the communication or solicitation
is directed is represented by a lawyer in the
matter;
		 (C)	concerns an arrest of or issuance of a sum‑
mons to the person to whom the commu‑
nication or solicitation is provided [ad‑

		

		

dressed] or a relative of that person and
that was provided [mailed] before the 31st
day after the date on which the arrest or
issuance of the summons occurred;
(D)	concerns a lawsuit of any kind, including
an action for divorce, in which the person
to whom the communication or solicitation
is provided [addressed] is a defendant or a
relative of that person, unless the lawsuit in
which the person is named as a defendant
has been on file for more than 31 days be‑
fore the date on which the communication
or solicitation was provided [mailed];
(E)	is provided [sent] or permitted to be pro‑
vided [sent] by a person who knows or
reasonably should know that the injured
person or relative of the injured person has
indicated a desire not to be contacted by
or receive communications or solicitations
concerning employment;
(F)	involves coercion, duress, fraud, overreach‑
ing, harassment, intimidation, or undue
influence; or
(G)	contains a false, fraudulent, misleading,
deceptive, or unfair statement or claim.

SECTION 2. The change in law made by this Act applies only
to an offense committed on or after the effective date of this
Act. An offense committed before the effective date of this Act
is governed by the law in effect at the time the offense was
committed, and the former law is continued in effect for that
purpose. For purposes of this section, an offense was committed
before the effective date of this Act if any element of the offense
occurred before that date.
SECTION 3. This Act took effect September 1, 2009.
This section was amended to make it clear that in person and
telephone solicitation of a potential client who has not sought
the lawyer’s advice is barratry.
Bailey v. Morales, 190 F.3d 320 (5th Cir. 1999), held that this
statute was unconstitutional as applied to chiropractors solicit‑
ing for themselves. Chiropractors can be charged with barratry
for soliciting employment for an attorney, per State v. Jiminez,
148 S.W.3d 574 (Tex. App.—El Paso, 2004). The Federal District
Court for Southern District of Texas held the provision of Texas
Penal Code §38.12(d)(2)(A), (B),(C), (D), and 38.12 (e) uncon‑
stitutional, and enjoined enforcement. Moore, et al. v. Morales,
843 F. Supp. 1124 (S.D. Tex. 1994). On appeal, the 30-day ban
on contacting accident victims was held not to violate the First

Amendment right to commercial free speech, and the Court or‑
dered the ban to be effective as to attorneys. Moore v. Morales, 63
F. 3d 358 (5th Cir. 1995). State law prohibiting lawyers from using
direct mail to solicit personal injury or wrongful death clients
within 30 days of accident is not unconstitutional. Florida Bar
v. Went For It, Inc., 115 S. Ct. 2371 (1995). On March 30, 2010,
U.S. District Judge Lee Yeakel of the Western District of Texas
signed a final judgment in McKinley, et al. v. Greg Abbott, declaring
Sections 38.12 (d)(2)(A) and 38.12 (d)(2)(C)of the Texas Penal
Code unconstitutional. The judge entered a permanent injunction
prohibiting the Attorney General from enforcing those sections.

The Grievance System
The Supreme Court of Texas has the power to regulate the prac‑
tice of law as set out in the Texas Constitution. The statutory
authority to regulate the practice of law is established in the State
Bar Act cite, which directs the state bar to establish disciplinary
and disability procedures. The Supreme Court has adopted the
Texas Disciplinary Rules of Professional Conduct (TDRPC),
which are the substantive ethics rules.
The Texas Rules of Disciplinary Procedure (TRDP) sets out
the procedural grievance process. The Commission for Lawyer
Discipline (CFLD) is a permanent committee of the State Bar
comprised of 12 members—6 attorneys and 6 public members.
The CFLD is the client for all complaints not dismissed by a sum‑
mary disposition panel. The Commission reviews the structure,
function, and effectiveness of the discipline system and reports
to the Supreme Court and the Board of Directors.
CFLD monitors and evaluates the Chief Disciplinary Coun‑
sel (CDC). The CDC administers the attorney disciplinary sys‑
tem. The CDC reviews and screens all information relating to
misconduct. It rejects all inquiries and investigates all complaints
to determine just cause. CDC recommends dismissal of com‑
plaints to the Summary Disposition Panels. CDC is accountable
only to the Commission for Lawyer Discipline.
The District Grievance Committees are divided into state
geographic disciplinary districts. They act through panels of
two-thirds attorneys and one-third public members. The local
grievance committees conduct summary disposition dockets
and evidentiary hearings.

Investigation
If the grievance is determined to be a Complaint, the Respondent
(attorney) shall be provided a copy of the complaint with notice
to respond in writing to the allegations. The Respondent shall
deliver the response to both the CDC and the Complainant
within thirty days of the receipt of the notice.

No more than 60 days after the date by which the Respon‑
dent must file a written response to the Complaint, the chief
Disciplinary Counsel shall investigate the complaint and de‑
termine whether there is Just Cause. Rule 2.12 TRDP. A Just
Cause finding is made if a reasonably intelligent and prudent
person would believe that an attorney has committed one or
more acts of professional misconduct requiring that a sanction
be imposed. If the CDC determines that Just Cause does not
exist, they shall place the complaint on a Summary Disposition
Panel docket. This is presented to the local grievance commit‑
tee without the appearance of the Respondent (attorney) or the
Complainant. There is no appeal from the Panel’s determination
that the complaint should be dismissed. If they fail to dismiss
the complaint, it shall be placed on a hearing docket.

Just Cause
Once the CDC determines Just Cause exists, they shall give the
Respondent written notice of the acts and/or omissions engaged
in by the Respondent and the Rule of Professional Conduct that
the CDC contends has been violated.

Respondent’s Election
A Respondent who has been give notice of the allegations and
Rule violations complained of must serve the CDC with his
Election of District Court or an Evidentiary Panel of the Griev‑
ance Committee. The Election must be in writing and it must be
served upon the CDC no later than 20 days after the receipt of
the notice of the allegations. Failure to timely elect shall conclu‑
sively be deemed as an election to proceed before the evidentiary
panel of the local grievance committee.

Grievance Committee
If the Respondent elects or defaults by failing to timely elect, the
hearing will be held in front of the local grievance committee. A
Private Reprimand is only available at this proceeding and is not
available if the Respondent elects a district court proceeding. The
CDC must file a petition within 60 days of the election deadline.
All proceedings are confidential, and the burden of proof is on
the CFLD by a preponderance of the evidence. Respondent must
be served with the petition by certified mail or other means
permitted by the Rules of Civil Procedure. Respondent must
file an answer to this petition.
The committee can dismiss and refer the matter to CAAP
(Client Attorney Assistance Program). The grievance commit‑
tee can find that the Respondent suffers from a disability and
refer the case to BODA (Board of Disciplinary Appeals), or

they can find professional misconduct and impose sanctions.
There is a separate hearing on sanctions. Sanctions can include
private reprimands, public reprimands, probation, suspension,
or disbarment. CFLD or Respondent has the right to appeal the
decision to BODA, but the complainant does not. Judgment of
disbarment cannot be stayed.

toward the proceedings.
Participation is likely to benefit respondent Attorney and
further the goal of protection of the public.
Misconduct does not constitute a crime which would
subject respondent Attorney to Compulsory Disci‑
pline under Part VIII of the Texas Rules of Disci‑
plinary Procedure.

District Court Proceedings
The Texas Rules of Civil Procedure apply, and the CDC files a
petition on behalf of the CFLD with the Supreme Court. The
Supreme Court appoints a judge who does not reside in Respon‑
dent’s administrative district. The Respondent may request a jury
trial, and like the Evidentiary Proceeding, the Respondent once
served with the petition must file an answer. If misconduct is
found, the judge determines the appropriate sanction. A Private
Reprimand is not available, and the court retains jurisdiction to
enforce its judgments. A final judgment of the district court is
appealed as in any other civil case. A judgment of disbarment
or order revoking probation can not be stayed.
Grievance Referral Program
To participate in the program, the lawyer must meet certain eligi‑
bility criteria and agree to meet with the program administrator for
an assessment of the issues that need to be addressed. The lawyer
must agree in writing to complete specific terms and conditions,
including restitution if appropriate, by a date certain and to pay for
any costs associated with those terms and conditions. If the lawyer
agrees to participate and completes the terms in a timely manner,
the Office of Chief Disciplinary Counsel will recommend to the
Commission for Lawyer Discipline that the underlying grievance
be dismissed. If the lawyer does not fully complete the terms of
the agreement in a timely manner, the underlying grievance will
move forward through the usual disciplinary process.
Criteria for Referral:
Respondent Attorney has not been disciplined within the
prior 3 years.
Respondent Attorney has not been disciplined for simi‑
lar conduct within the prior 5 years.
Misconduct does not involve misappropriation of funds
or breach of fiduciary duties.
Misconduct does not involve dishonesty, fraud or mis‑
representation.
Misconduct did not result in substantial harm or preju‑
dice to client or complainant.
Respondent Attorney maintained cooperative attitude

How to Avoid the Grievance System
1.	Have a written contract
2.	Return phone calls if only to say that there is nothing
new to report
3.	Communicate with clients in writing to document
4.	Return files upon termination of employment
5.	Keep the attorney’s address current with the state
bar at all times
6.	Do not represent co-defendants
7.	Do not advise anyone to avoid or ignore a subpoena
8.	Have a trust account for all fees that are prepaid or
advance fees paid for services in the future
9.	Answer the grievance!!!!
Important Numbers at the State Bar:
Client Attorney Assistant Program:
1-800-204-2222 Ext. 1777
Ethics Hotline
1-800-532-3947
Law Office Management
1-512-427-4000
Lawyers Assistance Program
1-800-343-8527
Advertising Review
1-800-566-4616
A graduate of the University of Texas Law
School, Betty has been in private practice
in Austin for 30 years. She is board certified in criminal law. Betty has served as
the chair of the Criminal Justice Section
of the State Bar of Texas and of the Aus
tin Criminal Defense Lawyers Association.
She is co-author with Judge Mike McCormick of
the West Publishing series Texas Practice Volumes 7 & 8 entitled
Texas Criminal forms and trial manual. In 2000 she was elected
the first woman President of TCDLA in conjunction with its 30year anniversary. She is Chair of the Commission for Lawyer
Discipline, a volunteer position with the bar.

Significant Decisions Report
Please do not rely solely on the summaries set forth below. The reader is advised to read the
full text of each opinion in addition to the brief synopses provided.
The Significant Decisions Report is published in Voice for the Defense thanks to a state
grant from the Judicial and Court Personnel Training Fund, administered by the Texas Court of
Criminal Appeals.

Supreme Court
Certiorari to the Court of Appeals of Maryland
Maryland v. Shatzer, 559 U. S. ____, No. 08-680 (2/24/10); Reversed
State inmate Shatzer invoked his Fifth Amendment rights when police attempted to interrogate
him in 2003 regarding sexual abuse of his three-year-old daughter. He and was re-interrogated in
2006 and made statements regarding the offense. Prior to trial, he unsuccessfully moved to suppress
the confessions he made in 2006, arguing that his 2003 invocation of his Fifth Amendment rights
was still applicable and that Edwards v. Arizona rendered the confessions inadmissible. State COA
reversed his sexual assault conviction, holding that the protections of Edwards apply for an inmate
who has been continually incarcerated and had previously invoked his Fifth Amendment rights, until
either counsel is made available or the inmate initiates further conversation with police.
Held: Edwards v. Arizona does not prohibit re-interrogation of a suspect who has invoked his Fifth
Amendment rights to counsel and to remain silent after a substantial amount of time has elapsed between
the invocation of rights and the subsequent interrogation. Shatzer experienced a break in Miranda cus‑
tody lasting more than two weeks between the interrogations; Edwards does not mandate suppression
of his 2006 statements. When a suspect has been released from custody and returned to normal life
before the police later attempt interrogation, there is little reason to believe that the suspect’s change of
heart was coerced. The appropriate period of time for a person to be re-acclimated to normal life is 14
days. Even though Shatzer was released back into the general prison population, he entered back into
his normal life and was free of the pressures of investigative custody; thus, the Edwards presumption
was no longer warranted.

Certiorari to District of Columbia Circuit
Kiyemba v. Obama, 559 U. S. ____, No. 08-1234 (3/1/10); Remanded
Petitioners, detainees at Guantanamo Bay and deemed not to be “enemy combatants,” feared that
a transfer to their home country of China would lead to their arrest, torture, or execution and sought
transfer to the United States instead. District court granted relief, but DC Circuit reversed, holding the
district court lacked authority to order their transfer and release into the United States because only
political branches of government may determine admissibility of aliens. Without specific authoriza‑
tion by statute, treaty, or the Constitution, district court could not grant the relief sought. Issue raised
on cert is whether a federal district court exercising its habeas corpus jurisdiction has the power to
order the release of prisoners held under Executive Order at Guantanamo into the United States.
Held: Remanded. The Court did not answer the issue raised by Petitioners. Most detainees at
issue in the case had been offered resettlement in another country—most of whom had accepted.
This change in the underlying facts of the case may affect the legal issues. As the Supreme Court is
not a court of first view, but rather a court of review, it remanded the case to COA to determine what
further proceedings in that court or the district court are necessary for the timely disposition of the
case.

Certiorari to Eleventh Circuit

Certiorari to Sixth Circuit

Johnson v. United States, 559 U. S. ____, 130 S. Ct.
1265 (3/2/10); Reversed, remanded
Convicted felon Johnson was sentenced under the Armed
Career Criminal Act (ACCA) after the court found his three ear‑
lier convictions constituted “violent felonies.” Florida Supreme
Court had held his state battery conviction did not constitute a
“violent felony.” Eleventh Circuit held that Johnson’s prior bat‑
tery conviction under Florida law constituted a “violent felony.”
The court reasoned that the force requirement of the definition
for a “violent felony” was satisfied by the “touching or striking”
element under the state battery law.
Held: (1) Eleventh Circuit was bound by the Florida Supreme
Court’s holding that its state battery law did not have, as an element, the “use or threatened use of physical force,” and (2) A prior
state conviction for battery is not in all cases a “violent felony.”
While the meaning of “physical force” in the ACCA is a ques‑
tion of federal law, not state law, the Court was bound by the
Florida Supreme Court’s interpretation of state law, including
its determination of the elements of a Florida statute. Florida
offense of battery does not constitute a “violent felony” under
the ACCA.

Berghuis v. Smith, 559 U. S. ____, No. 08-1402
(3/30/10); Reversed, remanded
The Court declines to adopt an explicit standard to deter‑
mine whether a minority group has been excluded from the
opportunity to serve on jury duty.

Certiorari to Eighth Circuit
Bloate v. United States, 559 U. S. ____, No. 08-728
(3/8/10); Reversed
Bloate was convicted in a Missouri federal district court on
counts of being a felon in possession of a firearm and possess‑
ing cocaine with intent to distribute. Bloate filed unsuccessful
pretrial motion to dismiss based on Speedy Trial Act violation.
The Act requires that a defendant’s trial begin within “70 days
after the indictment or the defendant’s initial appearance, which‑
ever is later.” However, it excludes “any period of delay resulting
from other proceedings concerning the defendant.” On appeal
he argued that his motion to dismiss was improperly denied
as the court excluded too many days in its calculation. Eighth
Circuit affirmed, adopting rationale of six circuits that “pretrial
motion preparation may be excluded, if the court specifically
grants time for that purpose.”
Held: The time granted to prepare pretrial motions is not
automatically excludable from the 70-day limit under 18 U.S.C.
§3161(h)(1). Rather, such time may be excluded only when a
district court grants a continuance based on appropriate find‑
ings under subsection §3161(h)(7). The period of time sought
to be excluded by the government preceded the first day upon
which Congress specified that such delay may be automatically
excluded. Thus, in this case, the pretrial preparation time was
not automatically excludable.

Certiorari to Supreme Court of Kentucky
Padilla v. Kentucky, 559 U. S. ____, No. 08-651
(3/31/10); Reversed, remanded
Held: The lawyer for an alien charged with crime has a constitutional obligation to tell the client that a guilty plea carries a
risk that he will be deported. The Court, however, does not decide
whether the individual in this specific case has been prejudiced
by the lawyer’s failure to give that advice. [Note: In Texas, we
have Tex.Code Crim.Proc. 26.13(a)(4), requiring the trial court
to admonish the defendant on the immigration consequences
of his guilty or nolo plea. However, said admonishment is only
a statutory right and thus failure to so admonish is not consti‑
tutional error subject to reversal on appeal or habeas. State v.
Jimenez, 987 S.W.2d 886 (Tex.Crim.App. 1999.) Padilla places
the burden squarely on counsel instead of the trial court to make
certain the defendant knows he can be deported if he enters a
guilty plea.]

Fifth Circuit
United States v. Garza, 587 F.3d 304 (5th Cir. 2009).
(1) In sentencing defendant for transportation of unlawful
aliens, district court did not err in applying an enhancement
for reckless endangerment under USSG §2L1.1(b)(6); the aliens
would have been impeded from freely exiting defendant’s truck
in the case of an emergency by their cramped, jammed position
in which they lay on the floorboards, squeezed partially under
the back seat and wedged under the front and back seats; more‑
over, the small child on the back seat could have complicated
any rescue efforts.
(2) District court erred in entering judgment against de‑
fendant under 8 U.S.C. §1324(a)(1)(B)(i) rather than 8 U.S.C.
§1324(a)(1)(B)(ii), because the government did not establish
that the act of transportation of illegal aliens was undertaken for
commercial advantage or private financial gain, as required by
the former subsection; although this error did not require resen‑
tencing, the Fifth Circuit did remand for entry of an amended
judgment reflecting the correct subsection; for the same reasons,
it was also erroneous to fail to apply to defendant the three-level
reduction for alien smuggling offenses “committed other than for
profit,” see USSG §2L1.1(b)(1); nevertheless, despite this error,
defendant’s Guideline range would not change, and therefore
she was not entitled to resentencing.

United States v. Evans, 587 F.3d 667 (5th Cir. 2009)
On plain-error review, the Fifth Circuit rejected defendant’s
assertion that the mandatory limitations of USSG §1B1.10 (gov‑
erning sentence reductions based on retroactive amendments to
the Sentencing Guidelines) violated the separation-of-powers
doctrine by giving Article III power to the Sentencing Com‑
mission or by Congress’ giving the Sentencing Commission
insufficient guidance on the matter in the Sentencing Reform
Act; in the absence of Fifth Circuit or any other precedent ac‑
cepting this argument, any error was certainly not “clear” or
“obvious” as required under plain-error review; additionally, the
Fifth Circuit held that the bifurcated procedural and substantive
reasonableness standard of United States v. Booker, 543 U.S. 220
(2005), and its progeny does not apply to proceedings under
18 U.S.C. §3582(c)(2), as these are not full (re)sentencings, but
rather only sentence modifications; additionally, because pro‑
ceedings under §3582(c)(2) do not constitute full resentencings,
the statement-of-reasons requirement of 18 U.S.C. §3553(c)(1)
is inapplicable; although §3582(c)(2) requires the district court
to consider the factors in 18 U.S.C. §3553(a) in exercising its
discretion to reduce sentence, a district court is not required
to state its reasons for either the denial of the motion or the
extent to which it chooses to grant it; finally, defendant’s claim
of a miscalculated Guideline criminal history score was not
cognizable in a §3582(c)(2) proceeding.
United States v. Jeffries, 587 F.3d 690 (5th Cir. 2009)
In sentencing defendant for possession of a firearm by a
previously convicted felon, district court reversibly erred in ap‑
plying a 4-level enhancement pursuant to USSG §2K2.1(b)(6)
for possession of a firearm in connection with another felony
offense, namely, possession of crack cocaine; as clarified by Ap‑
plication Note 14 to USSG §2K2.1 (added November 1, 2006),
the requisite nexus between the firearm possession and the other
offense can be inferred from physical proximity of gun to offense
only for drug-trafficking and burglary offenses; for other types
of offenses, there must be evidence showing by a preponderance
of the evidence that the firearm facilitated or had the potential
to facilitate the offense; here, the record contained no evidence
that the firearm did or could facilitate defendant’s offense of
simple possession of a rock of crack cocaine; accordingly, the
Fifth Circuit vacated the sentence and remanded for resentenc‑
ing.
United States v. Rose, 587 F.3d 695 (5th Cir. 2009)
(1) In drug/gun prosecution, there was no “plain” violation
of the Confrontation Clause arising from the admission of a drug
lab report with the live testimony of the supervisor who signed
off on the report, but without the testimony of the analyst who
actually performed the testing of the drugs; the lab report was,
like the certificates of analysis in Melendez-Diaz v. Massachusetts, __U.S.__, 129 S. Ct. 2527 (2009), “testimonial”; however,
it remains unclear after Melendez-Diaz whether a supervisor’s

live testimony may satisfy the demands of the Confrontation
Clause; additionally, it was factually unclear how much of a
role the supervisor had in the lab analysis; accordingly, there
was no plain error requiring reversal even in the absence of an
objection.
(2) District court did not plainly err in concluding that
defendant’s prior convictions for aggravated robbery under Tex.
Penal Code §29.03 were “serious violent felonies” triggering ap‑
plication of a mandatory life sentence under the “three strikes”
statute, 18 U.S.C. §3559(c).
(3) The Supreme Court’s recent decision in Flores-Figueroa
v. United States, __U.S.__, 129 S. Ct. 1886 (2009), does not alter
the Fifth Circuit’s prior conclusion (in United States v. Dancy,
861 F.2d 77, 81–82 (5th Cir. 1988)), that the “knowingly” mens
rea of 18 U.S.C. §924(a)(2) (applicable to violations of 18 U.S.C.
§922(g)(1), proscribing possession of a firearm by a previously
convicted felon), does not apply to the interstate nexus element
of §922(g)(1) (i.e., the requirement that the possession of the
gun have been in or affecting interstate commerce).
United States v. Jasso, 587 F.3d 706 (5th Cir. 2009)
In calculating, under USSG §4A1.2(k), the criminal his‑
tory points assignable to a probation sentence that is later re‑
voked, courts should include only the portion of any sentence
issued upon revocation that was not suspended; thus, when
defendant’s probation for a 1995 assault case was revoked, and
he was sentenced to 10 years’ imprisonment, six months later
superseded by 6 years’ “shock probation,” defendant’s sentence
did not, under a proper interpretation of §4A1.2(k), exceed
thirteen months, and therefore under USSG §§4A1.2(e)(2) and
4A1.2(k)(2)(B)(ii), the 1995 conviction was too old to be scored
under the Guidelines’ criminal history provisions; however,
because of the complexity of the analysis required to reach this
result, the district court’s error was not “clear” or “obvious” so
as to warrant relief under the plain-error standard; additionally,
because defendant’s 46-month prison sentence fell squarely in
the middle of the correct Guideline range, he could not, on
plain-error review, show the requisite effect on his substantial
rights; accordingly, notwithstanding the error, the Fifth Circuit
affirmed the sentence.
Brewster v. Dretke, 587 F.3d 764 (5th Cir. 2007)
District court did not abuse its discretion in dismissing
Texas prisoner’s civil rights complaint without granting him
leave to amend; such leave is not required where the plaintiff
has already pleaded his “best case,” and prisoner gave no indica‑
tion that he had not pleaded his best case; on the merits, prison
officials did not violate due process by confiscating prisoner’s
property without providing him a confiscation form as required
by prison regulations, since a prison official’s failure to follow
the prison’s own policies does not constitute a violation of due
process if constitutional minima are nevertheless met; the dis‑
trict court was also correct to dismiss prisoner’s claim that he

was denied meaningful access to the courts by the confiscation
of Wite-Out and a Georgetown Law Journal from the prisoner
because he did not identify any nonfrivolous, arguable legal is‑
sue he was hindered from bringing; finally, the confiscation of
prisoner’s spare glass eye did not make out a cognizable Eighth
Amendment claim because he did not allege that the prison of‑
ficials thereby exposed him to a substantial health risk or that
they consciously disregarded that risk, necessary to establish the
“extremely high . . . deliberate indifference” standard necessary
to make out an Eighth Amendment violation.
Fields v. Thaler, 588 F.3d 270 (5th Cir. 2009)
Texas state defendant was not entitled to federal habeas
relief on his claims that the prosecution had used peremptory
challenges on the basis of race (in violation of Batson v. Kentucky,
476 U.S. 79 (1986), and its progeny), where he failed to rebut
the race-neutral reasons for striking the minority jurors offered
by the prosecution; along the way, the Fifth Circuit noted that
the federal courts are divided on the interaction of 28 U.S.C.
§2254(d)(2) and 28 U.S.C. §2254(e)(1).
United States v. Daniels, 588 F.3d 835 (5th Cir. 2009)
Federal prisoner, previously sentenced as a “career offender”
under the Sentencing Guidelines for his drug conspiracy offense,
was not entitled to reopen his federal sentence based on the dis
missal of one of the convictions on which the career offender
enhancement was predicated; the dismissal was not the result
of any error of law or actual innocence; rather, the dismissal
was the standard dismissal resulting from the completion of
the term of probation/community supervision imposed upon a
Texas deferred adjudication; accordingly, held the Fifth Circuit,
notwithstanding this procedural dismissal, defendant’s admis‑
sion of guilt in the deferred adjudication proceeding counted
toward defendant’s status as a career offender under the Sen‑
tencing Guidelines.
United States v. Miller, 588 F.3d 897 (5th Cir. 2009)
(1) In prosecution of physician for tax evasion in violation
of 26 U.S.C. §7201 (based on a theory that he had embezzled
money from a hospital that had acquired his practice and then
employed him to see the patients), district court did not abuse
its discretion in excluding evidence of settlement negotiations
between defendant and the hospital since these did not relate to
defendant’s alleged embezzlement activities, but rather to a salary
dispute; likewise, district court did not abuse its discretion in
allowing, over defendant’s assertion of the marital communica‑
tions privilege, testimony from defendant’s then-wife (and fellow
clinic employee); some of the testimony was not subject to the
privilege because it described acts, not communications; other
testimony was not privileged because it involved discussion of
joint criminal activity, an exception to the privilege.
(2) District court did not abuse its discretion in giving a
“deliberate ignorance” jury instruction; the evidence showed

both that defendant was subjectively aware of a high probability
of the existence of illegal conduct and that defendant purposely
contrived to avoid learning of the illegality of his conduct; more‑
over, even if the instruction was improper, the error was harmless
because there was ample evidence regarding defendant’s actual
knowledge of the illegality.
United States v. Cooks, 589 F.3d 173 (5th Cir. 2009)
(1) In fraud/money laundering prosecution arising out of
the obtaining of fraudulent mortgage loans through “straw pur
chasers,” admission of so-called expert testimony by an FDIC
agent did not require reversal of defendant’s convictions; al‑
though agent should not have been qualified as an expert, much
of his testimony was merely descriptive and summarized the
factual information and documents gathered through the in‑
vestigation of defendant and thus constituted permissible lay
testimony; however, some of the agent’s testimony (particularly
his opinion regarding the legality of defendant’s scheme) was
improper expert testimony and should not have been admit‑
ted; nevertheless, the error was harmless in light of the other
extensive evidence that the transactions were fraudulent and
that defendant was the primary beneficiary.
(2) District court did not plainly err in failing to instruct
jury, with respect to money laundering charges, that the term
“proceeds” meant “profits” rather than receipts; although a frac‑
tured Supreme Court so held in the context of a predicate offense
of illegal gambling in United States v. Santos, __U.S.__, 128 S.
Ct. 2020 (2008), the Fifth Circuit has held (in United States v.
Brown, 553 F.3d 768, 784–85 (5th Cir. 2008)) that in cases where
the evidence indicates that the specified unlawful activity was
profitable and the charged transactions incurred some modicum
of profit, a failure to include a “profits” definition of “proceeds”
in the jury instructions does not meet the plain-error standard;
Brown precluded a finding of plain error in this case.
(3) District court did not err in applying a sentencing en‑
hancement under USSG §2B1.1(b)(10)(C)(I) for the unauthor‑
ized use of another’s “means of identification”; the mortgage loan
number of the loans defendant obtained through fraudulent
appraisals was a “means of identification” within the meaning
of this Guideline, because a mortgage loan number is similar
to a bank account number, which is specifically recognized in
the Guideline as a “means of identification” that can be used to
identify a specific individual.
United States v. Carey, 589 F.3d 187 (5th Cir. 2009)
(1) In trial for aggravated sexual abuse of a minor, govern‑
ment did not, under Fed. R. Evid. 612, improperly use a police
report to refresh the minor’s recollection; there is no requirement
that the witness explicitly declare that the writing has refreshed
her memory of the subject; although caution must be exercised
that the document is actually being used for the purpose of
refreshing recollection and not for purposes of putting words
in the mouth of the witness, there was no evidence that this

was occurring here; moreover, there is no requirement that the
refreshing document must have been authored by the witness
whose recollection is being refreshed, nor does the proper use
of Rule 612 depend upon the truth of the writing’s contents; any
writing may be used to refresh the recollection of a witness.
(2) Prosecutor did not violate Fed. R. Evid. 611(c)’s prohi‑
bition on leading questions; Rule 611(c) allows leading ques‑
tions when “necessary to develop the witness’ testimony”; a
victim-witness’ youth and nervousness can satisfy Rule 611’s
necessity requirement; because the record in this case showed
that the young victim-witness was nervous, there was no abuse
of discretion in allowing the government to lead her testimony.
(3) There was no reversible error in allowing Indian tribe
criminal investigator specializing in the investigation of child
sexual assaults to testify, on rebuttal, about allegedly typical
behavior of child sexual abuse victims; although there was an
argument that the investigator could rely upon her personal
experience without triggering Fed. R. Evid. 702’s requirements
for expert testimony, ultimately the Fifth Circuit did not reach
the question because, it concluded, any error was invited when
defendant opened the door by questioning the witness on crossexamination about her experience.
(4) In prosecution for aggravated sexual abuse of a child,
district court did not err in applying a four-level increase under
USSG §2A3.1(b)(1) for knowingly causing another person to
engage in a sexual act by using force against the other person;
under Fifth Circuit precedent, there is no requirement that the
defendant must have used force extrinsic to the act of assault
itself; defendant’s act of choking the victim while having sex
with her qualified for the enhancement because it prevented her
from escaping; the Fifth Circuit noted that its holdings in this
area were arguably in tension with the Second Circuit’s decision
in United States v. Volpe, 224 F.3d 72, 77 (2d Cir. 2000).
United States v. Sandlin, 589 F.3d 749 (5th Cir. 2009)
For purposes of USSG §2B3.1(b)(14)(A), the term “gross
receipts” meant the full face value of the loans defendant fraudu‑
lently obtained; defendant therefore was not entitled to an offset
for the value of the collateral pledged in connection with those
loans; however, the Fifth Circuit accepted, on plain-error re‑
view, defendant’s argument that the record did not show that
he obtained the loan proceeds “as the result of [his] offense,”
i.e., his false statements on the loan application; because there
was a complete lack of any evidentiary basis to show that the
false statements were material to the bank’s decision or whether
the bank actually relied on them in making the loans, there was
error that was plain; moreover, the error affected defendant’s
substantial rights because it raised the Guideline offense level
by 17 levels, thereby increasing the Guideline range from 0 to 6
months up to a range permitting the 36-month sentence actually
imposed; this dramatic an increase also satisfied the fourth prong
of plain-error review; accordingly, the Fifth Circuit vacated the
sentence and remanded for resentencing, but noted that the

government could offer evidence not previously presented to
justify the sentence (and defendant could offer rebuttal).
United States v. Santos, 589 F.3d 759 (5th Cir. 2009)
(1) In prosecution for assault resulting in serious bodily
injury under 18 U.S.C. §113(a)(6) (arising out of one inmate
stabbing another in a federal penitentiary), district court did
not violate defendant’s Confrontation Clause rights by admit‑
ting a prison nurse’s testimony about statement the victim
made respecting how much pain he was in as a result of the
just-occurred assault; statements made for the purpose of ob‑
taining medical treatment during an ongoing emergency are
not “testimonial” statements triggering the protections of the
Confrontation Clause; nor did admission of these statements
violate the rule against hearsay; the statements fell within the
exception recognized in Fed. R. Evid. 803(4) for statements “rea
sonably pertinent to [medical] diagnosis or treatment.”
(2) District court did not abuse its discretion by instruct‑
ing the jury that it should draw no inference from any party’s
failure to call a witness equally available to all parties; although
defendant asserted that the jury should be able to draw a negative
inference from the government’s failure to produce the inmate
victim as a witness, defendant made no showing that the inmate
was controlled by the government at trial or that his testimony
would elucidate the facts in issue; the type of control contem‑
plated under this test is not physical custody, but rather some
sort of connection to the party, such that one would expect that
the missing witness’s testimony would corroborate that party’s
theory of the case; the inmate victim, however, certainly did not
have a relationship with the government to cause one to expect
he would give favorable testimony for it.
United States v. Garcia, 590 F.3d 308 (5th Cir. 2009)
Where defendant pleaded guilty to making a false statement
(in violation of 18 U.S.C. §1001) in connection with his attempt
to bring an illegal alien into the United States, district court did
not err in cross-referencing, pursuant to USSG §2B1.1(c)(3),
to the Guideline for alien smuggling, USSG §2L1.1; a sentenc‑
ing court may apply a cross-reference under USSG §2B1.1(c)
(3) only if the application of that provision is supported by the
conduct alleged in the indictment; here, the indictment alleged
that defendant made a false statement about his passenger’s
citizenship in order to aid her entry into the United States.
United States v. Cooley, 590 F.3d 293 (5th Cir. 2009)
Defendant’s waiver, in his original plea agreement, of his
right to appeal his conviction and sentence did not bar his right
to seek a reduction of sentence under 18 U.S.C. §3582(c)(2)
based on a retroactive amendment to the Guidelines; such a
proceeding is not properly considered an “appeal” or “collateral
proceeding” under the terms of a general waiver on appeal;
nevertheless, on the merits, defendant was not entitled to relief;
contrary to defendant’s argument, such reductions are discre‑

tionary, not mandatory; nor was there any indication that the
district court misunderstood its authority; finally, under United
States v. Evans, 587 F.3d 667 (5th Cir. 2009), the district court
was not obliged to state findings of fact and conclusions of law
when denying defendant’s §3582(c)(2) motion.

Court of Criminal Appeals
State’s PDRs
State v. Powell, 306 S.W.3d 761 (Tex. Crim.App. 2010);
Reversed/remanded
During Appellee’s trial for possession with intent to deliver
meth, the court suppressed the drugs because the seizure of two
safes, one of which contained the drugs, violated his Fourth
Amendment rights because these safes were not “particularly
described” in the search warrant as items to be seized. There is
no dispute that while executing the search warrant, the police
could have searched the two safes. However, the police seized the
safes and took them to the police station, where they searched
them the next day and found the meth.
Held: The massive remedy of exclusion of the meth is not
required in this case. The meth was not obtained because the
police may have unlawfully seized the safes but because of a sub
sequent search pursuant to a lawful warrant. The police could
have seized the safes in the home because the safe defendant
bought with a forged check was property described in the af‑
fidavit and the police could have reasonably believed that one
of the safes was the one purchased with a forged check. Any
remedy that Appellee might have is a civil suit for damages for
his alleged unlawfully seized safes.
Wilson v. State, __S.W.3d__ (Tex. Crim.App No. 030709, 3/3/10); Affirmed
Appellant was charged with capital murder after confess‑
ing on videotape to shooting a man. Appellant filed a motion
to suppress his confession, contending it was involuntary and
obtained in violation of the federal and state constitutions and
Texas law. At the suppression hearing, the interrogating officer
admitted he had fabricated a forensic lab report falsely stating
that appellant’s fingerprints were found on the murder weapon
to convince appellant to respond to his questioning and give
him incriminating information.
Held: Appellant’s confession was inadmissible under Tex.
Code Crim. Proc. Art. 38.23 because the officer fabricated documentary evidence in violation of Tex. Penal Code §37.09 and used
it to persuade a suspect to confess. While Art. 38.23(a) may not be
invoked for statutory violations unrelated to the purpose of the
exclusionary rule, it is relevant to this violation of §37.09, which
prohibits anyone—including members of the government—from
tampering with evidence. A police officer’s violation to obtain a
confession or other evidence is at the core of conduct proscribed

by Art. 38.23. Furthermore, while police may use “trickery and
deception” during an interrogation, fabricating evidence does
not fall within that scope; unlike oral misrepresentations, fab‑
ricated physical evidence, because of its potential of indefinite
life and the facial appearance of authenticity, could lessen its
integrity as evidence in the courtroom. The “voluntariness” of
the defendant’s confession is irrelevant to a violation of 37.09,
and a “good faith” or “pure motive” violation of Texas penal
laws concerning the acquisition of evidence does not render
Art. 38.23 inapplicable to the evidence obtained as a result of
that violation.
Tolbert v. State, 306 S.W.3d 776 (Tex.Crim.App. 2010);
Reversed, remanded
Appellant was charged with capital murder (murder/rob‑
bery). The evidence could support a finding that he did not
decide to rob the victim until after she murdered him, which is
not capital murder under Texas law. Even though the parties had
discussed several lesser-included offense scenarios during voir
dire, appellant’s theory at trial was that the jury should acquit
her of the charged capital-murder offense because “she didn’t
do it” and was not guilty of anything. Appellant also pointed
the finger at one of appellant’s acquaintances as the one who
murdered the victim. And appellant stated that she had “no ob
jection” to the court charging the jury only on capital murder
even in the face of the State’s request for “a lesser included and
parties,” which the trial court denied.
Held: Trial court had no duty to sua sponte instruct the
jury on the lesser-included offense of murder. The defense may
not claim error successfully on appeal due to the omission of a
lesser-included offense if the defense refrained from requesting
one. Likewise, any error in the improper submission of a lesserincluded instruction is waived if the defense fails to object to
the instruction.
Carter v. State, __S.W.3d__ (Tex.Crim.App. No. 060609, 3/24/10); Reversed, remanded
After being arrested for possession of a controlled substance,
appellant made incriminating statements in response to the ar‑
resting officer’s questioning in the police car on the way to the
station. Appellant filed a motion to suppress, alleging that the
statements were obtained in violation of his Miranda rights. The
judge admitted the post-Miranda statements to the arresting
officer even though the officer had asked three questions before
reading Appellant his Miranda rights. COA reversed, holding
that the trial judge improperly admitted Appellant’s statements
because they were elicited during an illegal two-step interroga‑
tion.
Held: The record and reasonable inferences from that record
support a finding of voluntariness. This case involves the dis‑
tinction between “inadvertent” pre-Miranda questioning and
“deliberate” two-step questioning to avoid Miranda protections.
CCA adopts a highly deferential review of the officer’s subjec‑

tive “deliberateness” in the “question first, warn later” context,
finding that the record supports the finding that the officer did
not deliberately employ a two-step “question first, warn later”
interrogation technique. Once a determination has been made
that the pre-warning questioning was not part of a deliberate
plan, it is still necessary to determine if Appellant’s post-warning
statements were voluntary. COA erred in substituting its assess‑
ment of the facts for that of the trial judge.
Juarez v. State, __S.W.3d__ (Tex.Crim.App. No. 066609, 3/31/10); Affirmed, remanded
Appellant was convicted of aggravated assault on a police
officer with a deadly weapon after he bit Officer Burge during
a struggle. Appellant testified that the biting was accidental; he
also said he did it because the cop was grinding his face into the
dirt, making him feel as though he was suffocating. He asked
for a charge on the defense of necessity, but because he denied
culpability for the crime, the trial court denied that instruction.
COA held that a defendant need admit only the prohibited act,
not the culpable mental state.
Held: Defendant is required to admit all elements of a charged
offense, including the culpable mental state, to be entitled to a
necessity defense instruction. The doctrine of confession and
avoidance applies to the Penal Code’s necessity defense, and
that doctrine requires an admission to the conduct, which in‑
cludes both the act or omission and the requisite mental state.
A defendant cannot flatly deny the conduct. Here, appellant’s
testimony both admitted to and denied the culpable mental
state, thus the trial judge erred in denying his request for a
necessity instruction. It can reasonably be inferred from appel‑
lant’s testimony that he intentionally, knowingly, or recklessly
bit Officer Burge. CCA affirms COA because it found that the
trial judge’s error was harmful, and CCA did not grant review
to evaluate its harm analysis. CCA remands to the trial court.

Appellant’s PDRs
Langham v. State, 305 S.W.3d 568 (Tex.Crim.App.
2010); Reversed, remanded
Appellant was arrested after police found cocaine residue in
her house. The search was executed pursuant to a warrant based
on a confidential informant’s statements to police that a crackcocaine enterprise was being operated out of the residence. These
statements were introduced through the testimony of Detective
Smith over defendant’s hearsay and Crawford confrontation
objections. Appellant was found guilty of POCS (less than 1
gm) and sentenced to 18 months in state jail.
Held: Smith’s testimony recounting the out-of-court statements of the informant were testimonial in violation of the Confrontation Clause. The Supreme Court has identified three types
of out-of-court statements that could be regarded as testimo‑
nial, including “statements that were made under circumstances
which would lead an objective witness reasonably to believe that

the statement would be available for use at a later trial.” Whether
a statement is testimonial is a question of law. In United States v.
Cromer, 389 F.3d 662 (6th Cir. 2004), the court held that an outof-court statement by a confidential informant to police asserting
that the accused committed the charged conduct is testimonial.
If offered for the truth of the matter asserted, it is objection‑
able unless the informant is unavailable and the accused has
had an opportunity to cross-examine him. However, the same
out-of-court statement may be admissible, though testimonial,
if it is not offered for the truth of the matter asserted, but only
to supply background. Here the “primary purpose” of Smith’s
communication with his informant was to pave the way for a
potential criminal prosecution—to apprehend and eventually
prosecute those involved. Furthermore, COA’s harm analysis
was flawed. Rather than perform the proper harm analysis itself,
CCA remands the cause to the lower court.
Safety Ntnl. Casualty Corp. v. State, 305 S.W.3d 586
(Tex. Crim. App. 2010); Reversed, remanded
COA held that it is proper to assess civil appellate filing
fees in criminal bond-forfeiture cases on appeal.
Held: Civil filing fee statutes do not apply in such cases. The
history of Tex. Code Crim. Proc. article 893 (old code), makes
clear that the Legislature did not intend “rules that govern the
other civil actions” in Article 893 to be construed to permit the
application of the Supreme Court civil fee schedule in criminal
bond forfeiture cases. The current version of the statute also ex‑
cludes the application of civil case fees in appeals from criminal
bond forfeiture proceedings. CCA says this determination does
not conflict with Dees v. State, in which they held that at the trial
court level, civil court costs may be assessed in bond forfeiture
proceedings after the entry of a judgment nisi.
Mansfield v. State, __S.W.3d__ (Tex.Crim.App. No.
1263-08, 3/17/10); Affirmed
The trial court refused to allow defense counsel to ask Ap‑
pellant’s father if Appellant had ever been placed on felony pro
bation. Appellant subsequently testified that he had not been on
felony probation before. He was impeached by the State with
evidence of extraneous bad acts. The jury sentenced him to 20
years.
Held: The father’s proffered testimony was inadmissible due
to lack of personal knowledge. CCA granted this PDR to address
whether COA was correct, but in its brief, the state points out a
wrinkle in the case: Appellant’s father testified, without objec‑
tion, that Appellant had never been convicted of a felony. So,
Appellant did not have to take the stand to establish his probation
eligibility pursuant to Tex. Code Crim. Proc. Art. 42.12, §4. The
jury could recommend community supervision if it found “that
the defendant has never before been convicted of a felony[.]”

State Prosecuting Attorney’s PDR
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Mayer v. State, __S.W.3d__ (Tex.Crim.App. No. 006909, 3/24/10); Affirmed
COA affirmed Appellant’s conviction of aggravated kid‑
napping and 30-year sentence but reversed the trial court’s
order requiring Appellant to reimburse the county for courtappointed-attorney fees of $2,850. Under Tex. Code Crim. Proc.
art. 26.05(g), the trial court has authority to order reimburse‑
ment of attorney fees if the court determines that defendant has
financial resources that enable him to offset the cost, in part or
in whole. COA found no such showing.
Held: A claim regarding the factual basis for, or the propriety
of, a restitution order is a sufficiency claim and need not be pre
served at the trial level, and it is not forfeited by the failure to do
so. CCA rejects the SPA’s argument that such a complaint must
be raised in the trial court or on a motion for new trial.
Held: COA was not required to remand the indigency issue
to the trial court, which had already found Appellant indigent and
appointed counsel at trial and on appeal. When claims of insuf‑
ficient evidence are made, the cases are not usually remanded
to permit supplementation of the record to make up for alleged
deficiencies in the record evidence. In this case, there is no in‑
dication that the state was precluded from presenting evidence
and being heard on the issue. CCA also points to Art. 26.04(p),
which says “[a] defendant who is determined by the court to
be indigent is presumed to remain indigent for the remainder
of the proceedings in the case unless a material change in the
defendant’s financial circumstances occurs.”

Skinner v. State, 305 S.W.3d 593 (Tex.Crim.App. 2010);
Dismissed
Appellant filed a motion in both CCA and the convicting
court asking each court to: (1) vacate the trial court’s October
20, 2009 order setting his execution date for February 24, 2010,
and recall the void death warrant issued by the court clerk on
November 13, 2009; and (2) prohibit the trial court from setting
a new execution date until this Court has denied post-conviction
habeas corpus relief in his case (or issued mandate on a filed
and set writ). In response to the motion filed in the trial court,
the trial judge (1) vacated his October 2009 order setting the
execution date; (2) withdrew the November 13, 2009, death
warrant; and (3) set a new execution date. CCA denied the
identical motion.
Held: CCA concludes it lacks appellate jurisdiction over appellant’s claim. Conferring a defendant’s right to appeal, Tex.
Code Crim. Proc. Art. 44.02 provides: “A defendant in any
criminal action has the right of appeal under the rules herein‑
after prescribed[.]” A “criminal action” no longer exists after a
defendant has been convicted and the direct appeal process from
that conviction has been exhausted. Once general jurisdiction
has expired, and absent direction from a higher court, a trial
court can act only if, and to the extent, it is authorized to do so
by a specific statutory source.

Habeas Corpus Opinion
Ex parte Hiracheta, __S.W.3d__ (Tex.Crim.App. No.
76,282, 3/31/10); Relief denied
Applicant was serving 15 years for intoxication manslaugh‑
ter (Count I) and 10 years (suspended) for aggravated assault
(Count II) when he filed this writ in November 2007 claiming
a double jeopardy violation. The trial court agreed that there
had been a double jeopardy violation and that the appropriate
remedy was to vacate one of the convictions, which under Texas
law means courts retain the conviction with the “most serious
punishment” and vacate all other convictions that are the same.
The trial court recommended that because count one resulted
in the more serious punishment, it should be affirmed, and that
CCA vacate count two.
Held: A writ application under Tex. Code Crim. Proc. art.
11.07 may only be used to challenge a final conviction. Count one
of this cause is final, but count two is not. An applicant must file
a writ under Tex. Code Crim. Proc. 11.072 in the trial court in
which community supervision was imposed in order to attack
a judgment ordering community supervision. Relief is denied
on the grounds that attack the conviction for count one and the
grounds that attack the conviction for count two are dismissed
without prejudice.

Gutierrez v. State, __S.W.3d__ (Tex.Crim.App. No.
76,186, 3/24/10); Dismissed.
Appellant was convicted of capital murder and sentenced to
death. He appeals the trial judge’s order denying his request for
appointed counsel under Tex. Code Crim. Proc. art. 64.01(c) to
file a motion for post-conviction DNA testing.
Held: Appeal dismissed for lack of jurisdiction. An order de‑
nying appointed counsel under Art. 64.01(c) is not immediately
appealable under Tex. Rule App. Proc. 25.2(a)(2). The decision
to deny appointed counsel is not an “appealable order” under
Rule 25.2(a)(2) because it is a preliminary matter that precedes
the initiation of Chapter 64 proceedings.

Court of Appeals
Summaries are by Chris Cheatham, of the Cheatham Law
Firm, Dallas, Texas.
Stevenson v. State, 304 S.W.3d 603 (Tex.App.—Fort
Worth 2010)
Expert testimony of forensic video analyst deemed admis‑
sible, even though jurors could see for themselves from videotape
the sequence of events at convenience store, because video was
in black-and-white and poor quality, particularly with regard to
comparison of the heights of the persons depicted on the video.

Powell v. State, 304 S.W.3d 630 (Tex.App.—Beaumont
2010)
Trial court’s error in denying defense counsel’s request for
recess to replace D’s shirt, which D had removed during break to
use as toilet paper, did not prejudice D; overwhelming evidence
of the crime dissipated any effect of error on jury’s function in
determining facts.
Martinez v. State, 304 S.W.3d 642 (Tex.App.—Amarillo
2010)
Deemed a mere “investigative detention” rather than an
“arrest” was the placing of Ds in the back of patrol cars for
almost one hour. Also, the duration of stop was reasonable.
State v. Morales, __S.W.3d__ (Tex.App. No. 05-0900159-CR-Dallas 1/21/10)
Officer testified that the arrest was pursuant to existing ar‑
rest warrants; however, he did not bring the warrants to court.
Nevertheless, the appellate court deemed that the arrest was
justified based on D’s failure to have insurance, even though
the officer did not knowingly arrest D for that reason. The ap‑
pellate court concluded: “before [officer] searched [D’s] car, he
had probable cause to arrest him for failing to maintain financial
responsibility; the fact that [officer] subjectively believed he was
arresting [D] on outstanding warrants does not affect the legal‑
ity of the arrest or the search incident to the arrest. Contrary to
the trial court’s concerns, whether the officer decided to issue
the citation [for no insurance] before or after the search did not
affect the validity of the search. . . . ‘That the officer does not
have the state of mind correlative to the reasons which provide
legal justification for his conduct does not invalidate the action
taken as long as the circumstances, viewed objectively, justify
the action.’”
Grant v. State, __S.W.3d__ (Tex.App. No. 10-08-00393CR—Waco 1/27/10)
Juvenile’s written statement not suppressed, even though
police failed to notify his mother that he was taken into custody,
in violation of Texas Family Code Section 52.02(b), and even
though his mother was denied access to him before he gave his
statement.
McCallum v. State, __S.W.3d__ (Tex.App. No. 04-0800844-CR—San Antonio 1/27/10)
Defendant’s affiliation with Aryan Brotherhood deemed
admissible to show motive. Also, the ground can be a deadly
weapon, and a hand can be a deadly weapon.
Redwine v. State, 305 S.W.3d 360 (Tex.App.—Houston
[14th Dist] 2010)
Evidence was legally insufficient to prove that D, while
operating his vehicle, knew peace officers were attempting to

arrest or detain him because insufficient evidence showed that
deputies activated their vehicles’ overhead lights, despite State’s
contention that the jury could infer D’s knowledge of police
pursuit from D’s written statement that he turned off the main
road “to avoid contact” with the officers.
Lopez v. State, 2010 __S.W.3d__ (Tex.App.—Houston
[1st Dist] 1/28/10)
Court held as such despite recognizing that it had previously
concluded that the failure to object to the outcry testimony of
multiple witnesses can constitute plausible trial strategy. Deemed
ineffective assistance was counsel’s failure to object to the State’s
use of multiple witnesses to provide outcry testimony.
McLean v. State, __S.W.3d__ (Tex.App.—Houston [1st
Dist] Jan 28, 2010)
The below comments by the trial court regarding prostitu‑
tion did not amount to fundamental error. Judge’s comments
to jury during voir dire: “Solicitation of prostitution, folks, like
it or not, in this state, it’s illegal under State law. We have some
folks that believe that it should be legal and that’s your right
to believe that, but it’s not legal in Texas to have a prostitution
service. Bottom line. Simple question: If you cannot in good faith
enforce that State law making prostitution illegal, I understand
that. I just need to know right now that you can’t do that job on
this kind of case. So if you just can’t do this job on this kind of
case, let me know now by a show of hands. Anybody? All right.
A lot of folks think that prostitution is a victimless crime. Let
me give you a hint. . . . We have had about 7,000 alleged pros
titutions [sic] in my court in 22 years. I will tell you from this
viewpoint up here, prostitution is not a victimless offense. It
affects families. It affects the people involved in the prostitution
itself. It has the potential of possibly deadly STDs in your life.
It is not a victimless crime. In Texas, prostitution is against the
law, period. Can we agree by a positive nod that you can enforce
the law? Anybody that cannot do that? All right. Good to see.”
State v. Cotto, 305 S.W.3d 420 (Tex.App.—El Paso 2010)
Defendant B unsuccessfully argued for collateral estoppel
on the ground that Defendant A, the principal actor, was ac‑
quitted. Said argument was unsuccessful, even though B’s trial
would be based upon the same evidence and expert opinion
surrounding the cause of death. “[C]ollateral estoppel would
only bar such prosecution if [B] was a party to the litigation in
[A’s] prosecution.”
Lopez v. State, __S.W.3d__ (Tex.App. No. 04-08-00695CR—San Antonio Feb 03, 2010)
Because D was not in custody when she nodded her head,
her head nod—which was allegedly in response to the question
of whether she shot her husband—was admissible.

Skeleton Cross of Arresting Officer Who
Administered FSTs
by Dustin Nimz
Hayhurst CX
7 
Why were you called in to administer the test?
7 
What condition was Paige in when you first met her? Was she injured? Did you ask?
7 Aren’t you supposed to ask about injuries?
7 You mirandized her correct? Did you tell her that she did not have to do the tests like you told her she didn’t have
to speak with you?
7 Did you ask Paige if she had sustained any head, neck, back, or leg injuries? Aren’t you supposed to ask about
those injuries before administering the tests because they can affect the outcome?
7 When you were trained in the academy did they teach you about report writing?
7 Why is it important to write a good report?
7 Do you remember what you ate for breakfast that morning? It is important because you can’t remember everything
after a long time, right?
7 What was Paige’s demeanor the night you performed these tests?
7 Is it common for someone to be annoyed when they have been arrested?
Intoxicated?
7 Did you feel that Paige was intoxicated ?
7 What was that based on?
7 What are those lines on the wall of that jail room for? Does it help you observe if there is swaying on video?
7 Did Paige sway as she was listening to you give the instructions? I don’t see any swaying on the video. Would you
like to watch it to refresh your memory?
7 When we talk about the SFST what does it mean to you that the tests are standardized?
HGN
What is HGN?
7 
7 So anyone that presents with nystagmus is automatically intoxicated in your view?
What else can affect nystagmus?
7 

7 Is there more than one type of nystagmus? Can it occur naturally?
7 When Paige told you that her eye was blacked, did you follow up to see if she was injured?
7 So you don’t know if she sustained any head injury that night?
7 Would that information have affected your decision to go forward with your tests? Would they still be valid?
7 Let’s go through the HGN
7 How many passes do you do, total?
7 What is the first set of passes? And those should be approximately 2 seconds out and two seconds back, right?
7 What are the next two passes? And those should be approximately 2 seconds out and two seconds back, right?
7 The next pair of passes check for nystagmus at maximum deviation, right? How long should those passes take?
7 And what is the last set, and how long should it take you?
7 Let’s add all that up. I get to do the full test should take you at least 80 seconds, but you only take 48 seconds for
the entire test.
7 The test has to be done in a specific manner of the manual says that it is not a valid test, doesn’t it? So this test is
invalid?
7 Did you perform a vertical nystagmus test?
7 What was the result?
W&T
7 Tell me how you are supposed to conduct a W&T test.
7 Doesn’t your training tell you demonstrate three steps forward, then demonstrate the turn? But you take several
more steps than that, don’t you?
7 Taking more steps than is required is a clue of intoxication on this test, isn’t it?
7 Were you intoxicated that night, Officer?
7 I didn’t think so, but it goes to show how these tests can be subjective and are merely clues in the context of the
testing situation, right?
7 Taking an extra step doesn’t mean someone is intoxicated then, right?
7 I notice that you hold onto your legs or pants when you are demonstrating the test. Is this how the instruction
should be performed? Is it how the test should be performed by the accused?
7 So once again, you weren’t intoxicated when you did that instruction, and hand position therefore does not mean
that someone is intoxicated, right?
7 Paige’s jeans are up under her feet when she is doing this test, right? Almost to her toes? Is that the best condition to
have her walking in?
7 There is supposed to be a “dry, hard, level, nonslippery” surface for her to perform the test in, right? So the floor is
smooth and level, but what is under her feet is actually not, right? Could that affect the test?
7 Paige stood for a total of 53 seconds waiting for your instructions, correct? In a difficult position?
7 What clues did you observe?
7 Is that from your memory or from just now watching the video?
7 You only count the bad points, right?
OLS
Can you explain the one leg stand test?
7 
7 What clues did you observe? Was that from your memory or from the video?
7 On this test Paige stood with her feet together and her hands at her side and watched for directions for over one
minute before the test, right? And she didn’t fall down or sway while waiting for you to give instructions?
7 And then she keeps her foot in the air for the entire 30 seconds? And the count she gets to doesn’t matter, just that
you timed out 30 seconds?
7 Did you read her the following instructions (read from manual each instruction)?
In fact, your instruction was something like, “basically, you put your foot up in the air for 30 seconds,” wasn’t it?
7 

7 The order of some of those questions is important, isn’t it?
7 Well you never told her that her arms needed to be at her side during the test, did you?
7 Did you correct her while she was doing the test?
7 Did you tell her to count by “Mississippis”? Because you gave no instruction on how to count, right?
7 You only count the bad points, right?
Standardized Tests
When we talk about the SFST, what does it mean to you that the tests are standardized?
7 
7 They were created in a clinical situation and designed to be performed in a specific way, aren’t they?
7 When these tests were created, they were made to verify that a person was over .10, right? And the tests have not
changed, have they?
7 How can a test made to determine intoxication at .10 be used on a person with lower BAC?
7 And NHTSA, who standardized the tests, has studies showing that HGN can be detected a low as .04, can’t it?
7 And if they are administered improperly, the tests are invalid, aren’t they?
7 You performed a set of tests that were completely different from what have been tested and what you were trained
to do . . . How can the results be compared with those of lab tests?
7 What kind of score would you receive in front of an SFST instructor if you were being graded on your performance?
When Paige told you that she had tried this test before while sober, what did that mean to you?
7 
7 
Did she ever say that she was drunk?
7 
Did she say that she felt she was legally intoxicated?
7 
Did she say that she had lost her mental or physical faculties?
7 
It’s possible that she was saying that she had tried the tests without any kind of alcohol?
7 
Sober can mean without any alcohol at all, right?
7 
And the opposite doesn’t have be intoxicated. It can just be with some alcohol, right?
Breath Test
7 
Paige was already arrested for DWI when you met her, right?
7 
In fact, she must be under arrest before she can be given a breath test, right?
7 
What would you have done if Paige had taken the breath test and the machine told you her BAC was under .08?
7 
Did you allow time for an observational period before requesting a breath sample?
7 
How long is that period?
7 
During that time did you ask her any questions about how much she had had to drink, when her last meal was, or
when the last time she had been to sleep?
7 
Those questions are supposed to be asked during the observational period in order to determine factors that may
affect a person’s BAC, right?
7 
Is anything allowed to come into contact with her mouth during the observational period?
7 
Was she chewing gum, bleeding from the mouth, or touching her mouth during the observational period?
7 
Those would all affect the performance of the machine, right?
7 
In fact she repeatedly touched her hand to her mouth during the period. You could not have given a valid breath
test anyway, could you?
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