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Stanley Schneider

Vengeance and Justice

O

President’s
Message

ften criminal lawyers joke about a client being charged rent on a courtroom by
demanding a trial. Rarely have I see the scenario play out in the news. Thus, I was
surprised by the comments of Williamson County District Attorney John Bradley when
retired District Court Judge Jon Wisser imposed a sentence of twenty-five years in a DWI case.
Over the years, I had the pleasure of appearing before Judge Jon Wisser on several occa
sions. By my observations, he always appeared to be fair to everyone visiting his courtroom.
His judicial reputation was excellent. I understood his comments when he sentenced a man
convicted of driving while intoxicated to a twenty-five-year sentence. It appeared that the
judge understood alcoholism is a severe illness. I did not understand Mr. Bradley’s public
attack on Judge Wisser for only pronouncing a twenty-five years in prison after Bradley’s
offi ce had offered the man an opportunity to plead guilty for the same twenty-five-year sen
tence and not following his office’s recommendation of forty years. So why was Judge Wis
ser publicly chastised by the elected district attorney of Williamson County? He did not do
what the district attorney wanted him to do. Judge Wisser apparently did what he thought
was just and fair.
When Mr. Bradley became a lawyer, he took an oath to uphold the laws of this state and
United States. When he became district attorney, the oath administered to him included a
responsibility to serve the people and to see that justice was served.
There is no difference between a twenty-five-year prison sentence resulting from a plea
of guilty or imposed by a judge during a sentencing hearing after a trial. From the news ac
counts, Judge Wisser had to sentence a man with a severe drinking problem to a severe lengthy
prison sentence. Yet Mr. Bradley’s rhetoric seemed to be more concerned with the fact that a
judge did not do what Bradley demanded rather than what the judge pronounced a sentence
based on the judge’s perception of the community’s problems resulting from the incarceration
of the accused and the individual’s problems that lead to his alcoholism, a severe disease.
There appeared to be rhetoric of vengeance rather than a concern for justice. Mr. Bradley’s
comments reminded me that, in essence, Judge Wisser was answering the question that each
criminal defense lawyer must deal with each day. He explained that if he could, he would
have placed the man on probation to treat the problem rather than locking him in prison.
Judge Wisser, in essence, explained why we do what we do. And why we, the criminal defense
lawyers, believe that we must stand up to the John Bradleys of the world.
It appears that Mr. Bradley’s method of solving problems is locking people in prison
rather than attempt to solve a problem that destroys communities. The perception created
by the rhetoric of vengeance is that all people convicted of a felony deserve a lengthy prison

sentence. The public rhetoric that a twenty-five-year sentence
is not a severe punishment for a man with a severe drinking
problem begs the question of how a lawyer defends someone
with either an addiction or a mental health issue. How do we,
the criminal defense lawyers, defend someone we know is guilty?
We are often asked, “How do you represent someone you
know is guilty?” I often answered the question with a sarcastic
throw-away line intended to shock the questioner and prevent
discussion. But it seems that more and more people live in fear
and have grave concerns about our criminal justice system, the
role of the lawyers, and how judges assess punishment does
nothing to protect them.
Some people feel that as defense attorneys, our goal is to get
someone off. That we don’t help the community. And, because
of our efforts, a person with an addiction problem or a mental
health problem gets off or “gets away with murder.”
The reality of our work is that most of our clients don’t get
off. We represent people who are guilty. Often our function is
to mitigate punishment for a person’s transgression. We also
force the government to produce evidence that ensures it can
prove guilt. But, in most instances, the criminal defense lawyer
has to repair a person’s life from a tragic mistake or accident or
from addiction. For example, how many times do we represent
a businessman, policeman, or teacher stopped for driving while
intoxicated, or the college student caught with a small amount
of marijuana and we have to tell them the real repercussions
from their conduct?
Our job is to help repair an individual’s tragic mistake
so that person can maintain a place in our community. For
example, a man who is an officer in the military is charged with
a family violence offense on the eve of being shipped overseas
again. A conviction will ruin his career and prevent the officer
from helping to defend us, as well as continuing his career.
During the last session, thanks to the efforts of Pat McCann
from Houston, the legislature created “Veteran Courts,” designed
to help with the issues resulting from our veterans returning to
society. Some jurisdictions in the state have DWI courts that
emphasize treatment for those people with alcohol problems.
There are many prosecutors in this state who view issues
with compassion and recognize that prison is not always the
answer. But when representing the guilty, we often deal with
the question of how a person should be punished. A large por
tion, an unspoken portion of the criminal justice system (as we
have seen in Williamson County), reflects society’s desire for
retribution for an act which may not take into consideration
the accused’s intellect, background, or the circumstances of the
crime itself. We, as lawyers, must stand as a buffer between the
victim, the government, and the accused citizen.
Vengeance notwithstanding, a severe prison sentence does

not mean that justice has been served. What some prosecutors
forget is that justice is different for different people. In each case,
as lawyers, we face indifference, arrogance, and complacency in
the view that incarceration—and the longer the better—is the
proper outcome for every guilty person.
We must represent the guilty, with passion, with compassion
for the victim, and with vigilant scrutiny of the conduct of the
government agents so that the innocent are protected. I hope
that when I do my job, a good judge like Jon Wisser will hear
my plea for justice and know that justice for a poor man with
a serious problem of addiction is not measured by how long
he can be incarcerated. Only then, can real justice be served.
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hanks to our course directors, Scott Stevens, Mark Snodgrass, and David Moore, for
our Survivor Trial Tactics held in Temple in January. Thanks to their support, we had
42 attendees.
Special thanks to Troy McKinney, Gary Trichter, and Doug Murphy, as well as the Na
tional College of DUI Defense (NCDD), who co-sponsored with CDLP a three-hour CLE
for the Dallas Public Defenders. Thanks to Lynn Richardson, Dallas Chief Public Defender,
for supporting the training. A similar co-sponsorship arrangement and CLE is schedule for
the El Paso Public Defenders on April 30.
The Membership Trip was held in beautiful Napa, California, in February. There were 14
lawyers attending the CLE portion, and some 28 persons attended the four-day tour of Napa
Wineries. Good food, great wines, and great time were had by all. Thanks to President Stanley
Schneider and his wife Susan for selecting the location, the tour company, and the wineries.
Very special thanks to Senator Rodney Ellis, National Association of Criminal Defense
Lawyers (NACDL), and the Constitution Project, who co-sponsored with TCDLA the Texas
Indigent Defense Summit. The summit was held at the Texas Capitol in February. Over 200
attendees gathered to hear updates on where Indigent Defense stands 10 years after major
legislation was enacted and what are the next steps toward ensuring justice for indigent de
fendants in Texas.
Special thanks to the planning committee who worked on putting together the summit.
The committee included staff from the Texas Fair Defense Project, Texas Criminal Justice
Coalition, Texas Task Force on Indigent Defense, and the Travis County Mental Health
Public Defender Office.
TCDLA provided scholarships for 20 TCDLA members to attend the NACDL seminar
entitled “Not Guilty! Making It Happen with Cutting-Edge Defense.”
Thanks to NACDL for co-sponsoring a reception at Maggie Mae’s in Austin in February
for NACDL board members, attendees at the NACDL Winter Conference, and TCDLA
board members.
Thanks to Gerry Morris and Suzanne Spencer for holding a TCDLA reception for NACDL
and TCDLA board members at their home in Westlake Hills in February.

The TCDLA board met on February 26. The following
motions were approved:
6 Write off $1,813.81 in uncollectable debt.
6 TCDLA Retention Policy: This governs the time frame for
keeping all TCDLA files (e.g., accounting, personnel, and
program files).
6 An advance of up to $5,000 to outsource Voice project of
uploading all Voice articles onto the Voice website, with
links to articles and an index.
6 Induction of Lucien Campbell (San Antonio) and Mike
Ramsey (Houston) into the TCDLA Hall of Fame. The in
duction ceremony will be held on Friday, June 4, 2010, at
the 23th Annual Rusty Duncan Advanced Criminal Law
Course.
All members are invited to the Annual Meeting to be

held immediately following the conclusion of the 23rd Annual
Rusty Duncan Advanced Criminal Law Course (approximately
11:00 am) on Saturday, June 5, 2010, in the Henry B. Gonzales
Convention Center in San Antonio.
Thanks to John Niland and Philip Wischkaemper, course
directors for the Capital Trial and Habeas seminar held in Austin
in February. Thanks to them, we had over 160 attendees. Special
thanks to Maurie Levin, of Habeas Assistance Training, course
director for the habeas training. We had over 100 attendees at
the habeas training. Thanks to Mark Olive, John Blume, and
Denise Young, who are also with Habeas Assistance Training.
Very special thanks to Texas Defender Service for cosponsoring the Capital seminar. They provided $5,000.
Thanks to John Convery and Henry Bemporad, our course
directors for the Federal Law seminar held in New Orleans in
March. They put together an outstanding lineup of speakers.
Good verdicts to all!

July 8–9, 2010
Survivor Trial Tactics
Family fun and CLE too . . .
Register online at www.tcdla.com

Greg Westfall
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Editor’s
Comment

ow do you define a “win” in our line of work? Over my fifteen-plus years of doing this,
I have wrestled with that question more than any other. At times I have strictly defined
a “win” as a “not guilty” verdict. Usually right after I got one. Problem is, I just don’t get as
many of those as I would like.
I have just been through three months of work in federal court, where form regularly
triumphs over substance and where trials have gotten to be kind of like high-stakes ALR
hearings. By the end of it, I had defined a win as my just being free to leave the courthouse
at the end of it all. That is probably setting my sights a little too low.
So what is a “win?” I recently heard someone quote a federal judge to say, “You know, if
everyone does their jobs the right way, the defense is supposed to lose.” In the final analysis,
I guess that’s probably right, at least where we are talking about a trial. But we know that
oftentimes everyone doesn’t do their jobs the right way, and that is where we come in, isn’t
it? So when we keep them all honest, is that a “win”? I don’t know. That may be a part of it,
but certainly not the biggest part. I didn’t sign up to just be a safeguard on the system.
I have had some success in trial, but it seems my happiest results have always been the
cases that quietly went away through some creative disposition that did not involve a trial.
They make for boring war stories, but on the other hand, they usually make for pretty happy
clients.
Over time, I have come to realize that I am a trial lawyer who usually prefers not to go
to trial. Oh, I will go when necessary (or if my client insists), but it is a last resort when all
other options have failed. I used to imagine I would love to be in trial continuously, but it
hasn’t happened yet. And no right-thinking client I have ever had has enjoyed being in trial,
regardless of the result.
So how do I define a “win”? Is my client better off after my representation than he was
before? If not, is it just because of the facts that he brought with him? Did I do the best job
I know how to do? Did I care for my client?
By this gauge, overall I’m doing pretty well. But that’s just my definition.
How do you define a “win”?

F. R. Buck Files Jr.

T

he United States Court of Appeals for the Fifth Circuit has sent a clear message to the
judges of the Circuit: You may accept or reject a Rule 11(c)(1)(C) plea agreement in its
entirety; however, you may not accept a part or parts of the agreement and reject the balance
of the agreement. United States v. Self, ___ F.3d ___, 2010 WL 364359 (5th Cir. 2010).
Rocky Self was an unsuccessful criminal who had been charged in a four-count indictment
with two counts of bank robbery and aiding and abetting the same in violation of 18 U.S.C.
§2113(a) and (d) (Counts I and III), and two counts of carrying a firearm during a crime of
violence and aiding and abetting the same in violation of 18 U.S.C. §924(c) (Counts II and IV).
Rocky’s lawyer and an AUSA entered into a plea agreement pursuant to Fed.R.Crim.
Proc. 11(c)(1)(C), which included the following:
@ Rocky agreed to plead guilty to the bank robbery counts of the indictment (I and III).
@ The government agreed to dismiss the firearms counts if Rocky cooperated with the
government (Counts II and IV).
@ Rocky and the government agreed that Rocky would receive 87 months imprisonment
on Count I and 84 months on Count III with the sentences to be served consecutively.
This would result in a total of 171 months imprisonment.
@ Rocky could withdraw his plea of guilty if United States District Judge Thad Heartfield
of the Eastern District of Texas declined to accept the agreed-to sentence.
@ Rocky waived his right to appeal “on all grounds,” but reserved his right to appeal the
failure of Judge Heartfield to impose a sentence in accordance with the terms of the
agreement.

Federal
Corner

Rocky and his lawyer appeared before a United States Magistrate Judge, who accepted
Rocky’s guilty plea and recommended to Judge Heartfield that Rocky be sentenced in ac
cordance with the terms of the 11(c)(1)(C) agreement. Then along came the gunner—the
probation officer, who found a way to blow the deal. In the pre-sentence investigation report,
he determined that Rocky was a career offender and recommended an enhancement on Count
I that raised the advisory Guideline range for that count to 188 to 235 months. When the
mandatory minimum of 84 months for Count III was added, the resulting advisory Guideline
range was 272 to 319 months imprisonment.
At sentencing, Judge Heartfield informed Rocky that he would not accept the agreed-to
sentence of 87 months for Count I. He went on to inform Rocky of his right to withdraw his

guilty plea; however, Rocky declined to do so. Judge Heartfield
then reiterated that he would accept the plea agreement’s terms
except for the recommended sentence as to Count I. Rocky again
advised Judge Heartfield that he did not wish to withdraw his
plea. Rocky’s lawyer requested the minimum sentence. Judge
Heartfield rejected this argument and sentenced Rocky to 188
months confinement for Count I and 84 months for Count III
for a total sentence of 272 months.
Rocky filed a §2255 petition seeking permission to file an
out-of-time appeal. Judge Heartfield granted the motion and
appointed Margaret Loraine Schmucker to represent Rocky. A
panel of the Circuit (Emilio M. Garza, DeMoss, and Clements,
Circuit Judges) handed down one of those opinions, which says,
in essence: “Listen up, judges. Here’s the script. You need to
follow it.” The following are excerpts from Judge Garza’s opinion.
[The Issue]
The first issue is whether the district court accepted or
rejected the plea agreement. Self contends that the district
court accepted the plea agreement but did not comply
with the sentencing terms agreed to by the parties as re
quired under Federal Rule of Criminal Procedure 11(c)
(1)(C). The Government contends that the district court
rejected the plea agreement because it disagreed with the
sentencing agreement reached by the parties.
[The Agreement and Rule 11(C)(1)(C)]
The parties agreed to specific sentences for Counts III
and IV pursuant to Rule 11(c)(1)(C), which makes such
a sentence binding on the court once the court accepts
the plea agreement. Rule 11 further requires that “the
court may accept the agreement, reject it, or defer a de
cision until the court has reviewed the presentence re
port.” Fed.R.Crim.P. 11(c)(3)(A). “If the court accepts
the plea agreement, it must inform the defendant that
to the extent the plea agreement is of the type specified
in Rule 11(c)(1)(A) or (C), the agreed disposition will
be included in the judgement.” Fed.R.Crim.P. 11(c)(4).
If it rejects the plea agreement, then it must:
inform the parties that the court rejects the plea
agreement; . . . advise the defendant personally that
the court is not required to follow the plea agreement
and give the defendant an opportunity to withdraw
the [guilty] plea; and . . . advise the defendant per
sonally that if the plea is not withdrawn, the court
may dispose of the case less favorably toward the
defendant than the plea agreement contemplated.
[The Sentencing Hearing]
At sentencing, the district court considered and agreed

with the PSR’s finding that Self was a career offender
subject to a career offender enhancement. The court fur
ther found that the applicable Guidelines range would
be 188 to 235 months as to Count III (rather than 70 to
87 months as specified in the plea agreement) and 84
months for Count IV, to run consecutively. The court
then stated:
[I] advise the defendant that I will not follow, cannot
follow . . . that portion of the plea agreement, which
would have set the sentence . . . [at] 70 to 87 months[.]
I must inform the parties of my rejection of that
part of the plea agreement.
The court warned Self as required by Rule 11(c)(5):
I must advise the defendant personally that the
court is not required to follow that plea agreement,
and I give you an opportunity to withdraw your plea
of guilty.
And I advise the defendant personally that if the
plea is not withdrawn, the court may dispose of the
case less favorably than that in the plea agreement.
But you have a right to withdraw . . . And if you
don’t withdraw . . . it would be that part of the plea
agreement that would be changed; however, the rest
of the plea agreement will remain the same.
[It’s All or Nothing]
Although we have found no case in our Circuit that
explicitly addresses whether a plea agreement may be
accepted or rejected on a piecemeal basis, based on the
language of Rule 11, we conclude that it cannot. See
Fed.R.Crim.P. 11(c)(3)(A) (finding that “the court may
accept the agreement, reject it, or defer a decision until
the court has reviewed the presentence report” [emphasis
added]); see also In re Morgan, 506 F.3d 705, 709 (9th
Cir.2007) (noting that a court may not accept a plea
agreement on a piecemeal basis); McClure v. Ashcroft,
335 F.3d 404, 413 (5th Cir.2003) (noting that a court may
accept or reject a plea agreement but may not modify
it). Rule 11 speaks in terms of a “plea agreement” and
“does not distinguish between ‘sentence bargains’” and
“so-called ‘charge bargains,’ in which a criminal defendant
typically pleads guilty to a specific charge in exchange
for the prosecution agreeing to drop other charges.” In
re Morgan, 506 F.3d at 709. At least one other court has
concluded that the “rejection of a stipulated sentence
constitutes rejection of the entire plea agreement, thereby
triggering the mechanisms in . . . Rule 11(c)(5).” Id. We
agree. By rejecting the agreed-to sentence of 87 months

on Count III, the district court constructively rejected the
plea agreement in toto. Further indicia that the district
court rejected the plea agreement is that it admonished
Self as required by Rule 11(c)(5), which sets forth the
warnings that must be delivered to a defendant when
the court rejects a plea agreement.
[How the District Court Erred]
It was within the district court’s discretion to reject the
plea agreement. See Smith, 417 F.3d at 487 (“A district
court may properly reject a plea agreement based on
the court’s belief that the defendant would receive too
light of a sentence.”). However, the district court was
not permitted to reject the plea agreement and then
re-impose it on the parties with terms that it found ac
ceptable. See, e.g., McClure, 335 F.3d at 413. In this re
spect, the colloquy between Self and the district court
is problematic. Although the district court followed the
dictates of Rule 11(c)(5) in advising Self that he could
withdraw his plea and might be sentenced more harshly,
the district court at the same time stated that the plea
agreement would stand in all respects except for the sen
tence. Thus, it is unclear whether Self understood that if
he withdrew his plea of guilty, he could either proceed
to trial or try to negotiate a new plea agreement, or if he
persisted in his guilty plea, he would be sentenced with
out any of the constraints or benefits of the plea agree
ment, including the government’s agreement to drop
two of the counts. Instead, it appeared that the district
court was offering the same terms as the plea agreement,
except that the sentence would be changed.
The district court’s error substantially affected Self ’s
rights. He bargained for 171 months’ imprisonment in
exchange for cooperating with the Government and
agreeing to other conditions imposed by the plea agree
ment. But instead of that bargained-for outcome, Self was
subjected to an altogether different bargain—one of the
district court’s making. Had the district court rejected
Self ’s plea agreement in toto and sent the parties back to
the drawing board, we cannot say what agreement they
might have struck.
[What Rule 11 Requires]
Strict compliance with Rule 11 is generally required.
See, e.g., McCarthy v. United States, 394 U.S. 459, 463–
64, 89 S.Ct. 1166, 22 L.Ed.2d 418 (1969) (holding that
“a defendant is entitled to plead anew if a . . . district
court accepts his guilty plea without fully adhering to
the procedure provided for in Rule 11”). For the same

reasons that the district court may not involve itself in
plea negotiations, it may not reject a plea agreement and
then, nonetheless, impose it on the parties with modifi
cations that it chooses. “Judicial involvement in the plea
negotiation process is to be strictly limited to rejection
of the agreement and an explanation for the rejection.”
United States v. Jeter, 315 F.3d 445, 449 (5th Cir.2002); see
also Fed.R.Crim.P. 11(c)(1). Failure to properly inform
Self that the entire plea agreement was being rejected,
compounded by the district court’s error in re-imposing
all of the terms of the plea agreement on Self, except for
the agreed-to sentence under Rule 11(c)(1)(C), requires
reversal because such error “seriously affects the fairness,
integrity or public reputation of judicial proceedings.”
See, e.g., United States v. Adams, 634 F.2d 830, 836 (5th
Cir.1981).
[The Remedy]
The proper remedy is to vacate Self ’s conviction and
sentence and allow him to proceed before a different
judge. See United States v. Miles, 10 F.3d 1135, 1142 (5th
Cir.1993) (noting that the proper remedy for a Rule 11
violation arising from a judge’s participation in plea nego
tiations is to vacate the sentence and conviction and allow
a defendant to replead before a different judge); Adams,
634 F.2d at 842–43 (“Our remand for resentencing before
a different judge is intended . . . to extend the prophylactic
scheme established by Rule 11,” not a judgment “as to
the actual impartiality of the district court judge who
heard this case”).

My Thoughts
; I can remember when the judges of the Eastern District of
Texas would not accept Rule 11(c)(1)(C) plea agreements.
Now, attitudes have changed—to some extent. We still hear
AUSA’s talking about the “the judges not wanting us to
enter into binding plea agreements.” I am convinced that
Self will cause some judges to just say, “no more 11(c)(1)
(C) plea agreements.”
; What happened in Self is every lawyer’s nightmare. The client
thinks that he has a sure thing—and the rug gets pulled out
from under him. No explanation is ever satisfactory.
; When a lawyer gets surprised in the courtroom, his or her
first response should be to ask for a break in order to try
to figure out what the options are. I’ve never had a judge
refuse such a request.
; Always, always try to re-negotiate. You never know what’s
possible until you try.
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Kudos

word verdict in a DWI 1st jury trial in Kaufman County.
Client blew a .159 and .162 approximately 45 minutes
after the stop. At trial, Robert’s expert exposed the cop’s
mistakes on the SFSTs, and after 4 hours of deliberations
with 3 jury notes on reasonable suspicion and probable
cause: the two-word verdict! Says Robert: “I spoke with
two jurors afterwards. They believed that the breath test
did not matter because these SFSTs were so flawed. They
found their reasonable doubt in the officer’s mistakes
and his poor performance on the stand. I was pleasantly

TCDLA Past President Mark G. Daniel of Fort Worth
 
was recently selected the outstanding alumnus of the
St. Mary’s Law School for the Fort Worth area for 2009,
which was the first time the award was given. The selection was a unanimous decision by the committee. Congratulations, Mark! Nobody deserves this award more.
We’re all proud of you.
Congratulations to Carlos Garcia, Nicole True, and
 
Amber Elliot of Austin for a “not guilty” on an aggravated sexual assault case. The adult female was claiming
the client forced her into his apartment and sexually
assaulted her, under the threat of hurting her and her
friend, who was outside. The defense was consent; client did not testify. Carlos et al. argued that the accuser
made up the accusation on the spur of the moment to
cover for her male friend, who had broken their client’s
apartment window after the client and the accuser went
inside without him. The jury felt that the investigation
was lacking and that the accuser and her two friends
who testified changed their stories too many times to be
credible. Way to go, y’all!
TCTC alumni Samantha Malfitano and Bill Patillio won a
 
“not guilty” on an aggravated sexual assault in Montgomery County. The adorable child won the day when
she was “honestly” questioned by the defense. Keep up
the good work!
Congrats to Robert Guest of Dallas, who got the two 

Ms. Celeste Villarreal, who started with TCDLA as a law clerk
working with Philip Wischkaemper in the Lubbock Office,
has been appointed to the Austin Municipal Court. A robing
ceremony and formal investment of office was held on Friday,
February 5, at the Austin City Council Chambers. Celeste was
robed by her friend, Judge Orlinda Naranjo. Celeste, or rather,
Judge Villarreal, we couldn’t be prouder of you!

surprised at the outcome, and my client almost cried. It
was a great day for justice.”
From Novert A. Morales of Midland: “Just wanted to give
 
props to my partner Rick Navarrete in Midland, Texas,
who got a ‘not guilty’ on a murder case in Midland
County this week.” Congratulations to you both for a
great win!
Gary Smart of Fort Worth received a not guilty verdict
 
for his client in a federal drug conspiracy trial in Judge
McBryde’s court on January 14, 2010. This amazing
result came after McBryde gave him 4 minutes to argue.
Fantastic win, Gary! We’re all proud of you.

to investigate or present evidence of his history of sexual
abuse and molestation at the hands of his father. The trial
court had recommended denying the writ, which makes
it even more amazing that relief was granted.
Congratulations to Arnold Garcia, Tomas Garza, and
 
Eloisa Ontiveros of Austin, who got a “not guilty” for
aggravated sexual assault of a child after a three-day jury
trial. Spectacular win, guys!

Congratulations to Bruce Hoffer of Beaumont for his
 
recent win on a court-appointed case. The judge in the
County Court at Law #2 of Jefferson County (Beaumont)
had the wherewithal to instruct a verdict of not guilty
on Friday, January 22nd, after the state put on its entire
case for a misdemeanor family assault. The defendant
had a prior family assault (not alleged), the complaining
witness did not appear to testify, two 911 tapes were put
in evidence, and 3 non-police witnesses testified to the
assault (and 1 officer testified to the family relationship).
Primary reason for instructed verdict, no bodily injury;
secondary, family relationship.
Jim Huggler of Tyler has been elected to serve as presi 
dent of the Smith County Criminal Defense Lawyers Association; Reeve Jackson is the vice president; Jason Ellis
is second vice president; John Jarvis is treasurer; Wes
Volberding is secretary. Congratulations to all.
Smith County Lawyers can claim three recent appellate
 
victories!
? Jim Huggler got a new punishment hearing on a
criminal non-support case; the issue was the amount
of back child support that was allowed to be ordered
as restitution in the case (Jester 12-08-00072-CR).
? Reeve Jackson won a reversal/acquittal in a felony
evading arrest case! The evidence was legally insufficient to establish elements of the offense where the
officers involved did not activate emergency lights at
any time and only told the Appellant to stop after everyone had exited the cars and was on foot (Redwine
v. State—14-08-00731-CR).
? Reeve also got a reversal for the trial court’s failure to
submit a lesser included offense of theft in the jury
charge on an aggravated robbery case. Defendant got
a 37-year sentence that will have to be tried again
(Williams v. State—12-08-00431-CR). Keep up the
great work, guys!
Congratulations to TCDLA Board Member Mike Gross
 
of San Antonio, who negotiated a life sentence for his
client after his death sentence was reversed by the Court
of Criminal Appeals. The Court granted relief on a writ
after finding the client’s trial lawyer ineffective for failing

Floyd Holder
Floyd Holder of Lubbock passed away on February 2, 2010. Floyd was born in Greenville Texas
on September 12, 1934. He joined the U.S. Army
and served tours in Korea, Viet Nam and Germany, retiring in 1973 as a Lieutenant Colonel. In
1974 he began law school at Texas Tech, earned
his law degree, and became a distinguished
member of the legal community in Lubbock.
The Texas Tech School of Law has established
a memorial scholarship in his name. To those
who would like to honor his memory, contributions can be made to the Floyd Holder Memorial
Scholarship by contacting the Texas Tech Law
School Foundation at (806) 742-3990 ext. 240.
The family asks that donations be made to either
the Floyd Holder Memorial Scholarship or to a
cancer foundation of the donor’s choice.

P. Grigson. Because of our unusual, and unfortunately shared,
surnames, in my early days as a lawyer it was sometimes assumed that I was his son, nephew, or close relative. It took me
years to convince friends, much less others that didn’t know
me, that we were unrelated and that I found it despicable that
a so-called doctor would proudly aid so many juries in saying
“yes” to future dangerousness.
Now with the accidental reference to Dr. “Charles” Grigson
in your otherwise thought-provoking piece, here we go again.
I’ll start with my friends and explain that James P. Grigson is
not related by blood and certainly not by beliefs. After I’ve
convinced the three of them, I’m not sure what I’ll be able to
do about everyone else. So, help me out here, old buddy.
I know we don’t see each other as often as we used to so
I’ve attached a few pictures to remind you of the real Charles
Grigson, a.k.a. Chuck Grigson (or, of course, to my “peeps” in
the hip-hop/rap world . . . ”Ollie G”).
You and the others who are fighting the frequently thankless
job of defending capital cases have my utmost respect and
admiration. As your article pointed out, the State will always
be able find professionals willing to compromise their credentials. Maybe someday the courts will do their part to stop them.
Maybe someday there won’t be a death penalty.

Former TCDLA prez Cynthia Orr is honored by current
prez Stan Schneider at the board meeting of the National
Association of Criminal Defense Lawyers on the occasion
of her ascendancy to the presidency of the national
organization.

Keep up the good fight.
Your friend,
Chuck Grigson
Law Office of Charles O. Grigson
604 W. 12th St.
Austin, TX 78701

Dispatches
Dear Stan,
As I mentioned, after reading “The Shadow of Death” in the
January/February issue of the Voice, I agree 100% with everything you say about the unfair, unreasonable, and hopefully
someday unheard-of socially acceptable killing of other human
beings—i.e., the death penalty.
And even though you inadvertently omitted Richard Rives,
Frank Johnson, and a few other federal judges that were
instrumental in cramming civil rights laws down the throats of
much of the South, I found your other comments about Tuttle,
Wisdom, and Brown on the money regarding the courage and
heroism shown by certain judges insisting that the law be followed regardless of its popularity.
BUT, what disturbed me so much was the damage you did
to almost 40 years of work on my part to dissociate myself
from the person that shares my last name—Dr. Death, James

The real Chuck Grigson, posing with an admiring fan of his
hip-hop artistry.
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The Constitutional
Right to a Public
Trial Lives on in
Presley v. Georgia
Michael C. Gross & Joseph A. Esparza
ou have a client charged with a felony offense
and arrive at the courtroom for the jury trial.
Your client’s family and co-workers have come
to the courtroom in support of their son/
friend on trial. Immediately prior to the venire
panel entering the courtroom, however, your
client’s immediate family and friends are prevented by the judge
from being present in the courtroom. The judge instructs a
bailiff to have everyone except panel members leave the court
room. Everyone is escorted out of the courtroom. This is done
ostensibly for purposes of ensuring adequate space for the panel
members, and more often than not, no record is made of the
exclusion and no reasons are stated on the record. The spectators
are told to leave by the bailiff and are not allowed back in the
courtroom until the day of opening statements, when the “jury
trial” begins. The unspoken message is that jury selection is for
the court participants and the panel members only. This is a
common occurrence in courtrooms in our criminal cases, and
few attorneys object to this practice or think to do so. What are
the possible repercussions for your client?
On January 19, 2010, the Supreme Court of the United
States held, in a per curiam opinion, that the right to a public
trial in criminal cases extends to the jury selection phase of trial
to include the voir dire of prospective jurors. Presley v. Georgia,

558 U.S. ___, 2010 WL 154813 (2010). The voir dire proceedings
cannot be closed from the public. Id. “[T]rial courts are required
to consider alternatives to closure even when they are not offered
by the parties . . .” Id. “The process of juror selection is itself a
matter of importance, not simply to the adversaries but to the
criminal justice system.” Id. [citation omitted]. “The public has
a right to be present whether or not any party has asserted the
right . . . [and even if both parties] specifically argued in favor
of keeping the transcript of the proceedings confidential.” Id. In
such cases of lack of objection by a party, “[t]he Court, nonethe
less, found it was error to close the courtroom.” Id. In Presley, trial
defense counsel objected at the time of the closure and reurged
the issue on a motion for new trial. Prudent counsel would do
the same and not rely on fundamental error. Presley v. Georgia,
supra, clearly establishes that constitutional error occurs when
the voir dire proceedings of a criminal trial are closed to the
public. Presley does not appear to require an objection by the
parties to preserve this error, but the Court did not expressly
state this so you should object to properly preserve the issue.
Case law prior to Presley is consistent regarding the right to
a public trial and what is required of the court before attempting
to exclude the public. The presence of an accused’s friends and
family in the courtroom lends moral support to the accused and
helps insure honest proceedings. Addy v. State, 849 S.W.2d 425,

429 (Tex. App.—Houston [1st Dist.] 1993, no pet.). If an accused English common law heritage. Andrade v. State, supra, citing In
is denied the presence of his friends, he is denied a public trial, re Oliver, 333 U.S. 257, 266, 68 S.Ct. 499, 504, 92 L.Ed. 682 (1948)
unless the trial court can articulate on the record some compel (“without exception all courts have held that an accused is at the
ling reason for excluding them. Id. The Sixth Amendment to the very least entitled to have his friends, relatives, and counsel pres
Constitution of the United States and Article I, Section 10, of ent, regardless with what offense he may be charged”). The value
the Texas Constitution both provide that in all criminal prose of the openness lies in the fact that people not actually attending
cutions, the accused shall have a speedy public trial. The Texas trials can have confidence that standards of fairness are being
Code of Criminal Procedure mandates that the proceedings and observed. Press-Enterprise Co. v. Superior Court of California,
trials in all courts shall be public. Tex. Code Crim. Proc. Ann. 464 U.S. 501, 508, 104 S.Ct. 819, 823, 78 L.Ed.2d 629 (1984).
art. 1.24. The Supreme Court of the
The sure knowledge that anyone is
No
state's
interest,
United States has declared a fourfree to attend gives assurance that
part test for determining whether an
established procedures are being fol
however compelling, can
accused has been denied the right to
lowed and that deviations will be
sustain the exclusion of
a public trial:
come known. Id. The requirement
press and public from part
of a public trial is for the benefit of
of a trial, absent findings
(1) the party seeking to close the
the accused. Andrade v. State, supra
of necessity articulated on at 225; Waller v. Georgia, supra, at
hearing must advance an over
riding interest that is likely to be
46. The public is able to see that the
the rec
ord.
prejudiced;
accused is fairly dealt with and not
(2) the closure must be no broader
unjustly condemned. Id. The pres
than necessary to protect that
ence of spectators also ensures the
interest;
accused’s triers are aware of their re
(3) the court must consider reason
sponsibility and its importance. Id.
able alternatives; and
A public trial also ensures generally
(4) the court must make findings
that the judge and prosecutor carry
adequate to support the closure.
out their duties responsibly. Id. The
right to a public trial is not absolute,
Waller v. Georgia, 467 U.S. 39, 48, 104 S.Ct. 2210, 2216, 81 however. Addy v. State, supra. The right to a public trial must be
L.Ed.2d 31 (1984); see also United States v. Edwards, 303 F.3d balanced against other interests essential to the administration
606, 616 (5th Cir. 2002), cert. denied, 537 U.S. 1192, 123 S.Ct. of justice. United States v. Osborne, 68 F.3d 94, 98 (5th Cir. 1995).
1272, 154 L.Ed.2d 1025 (2003).
In Andrade, supra, the trial court did not totally close the
courtroom to all spectators; instead, it ordered the removal of
This constitutional right is not to be abrogated without a a single person, one of the defendant’s attorneys, for violating a
showing consistent with the four factors listed above. “[T]here standing procedural order by arguing with the trial court. This
is no significant textual difference in the language guaranteeing fact distinguished this situation from Waller v. Georgia, supra.
the right to a public trial in the Sixth Amendment to the United In Waller v. Georgia, the Supreme Court addressed a total clo
States Constitution and Article 1, Section 10, of the Texas Con sure of a courtroom for a motion to suppress hearing when it
stitution, [and courts] will not construe the Texas Constitution adopted the four-factor test for determining when a defendant’s
as conferring any greater protection to a criminal defendant right to a public trial is outweighed by other considerations.
than the federal constitution.” Andrade v. State, 246 S.W.3d Id., 467 U.S. at 45.
217 (Tex. App.—Houston [14th Dist.] 2007, pet. ref ’d), citing
In Osborne, supra, the Fifth Circuit addressed a partial clo
Fletcher v. State, No. 14-96-01158-CR, 1998 Tex. App. LEXIS sure situation and distinguished Waller, finding it applied only
5929, (Tex. App.—Houston [14th Dist.] Sept. 24, 1998, pet. ref ’d) to total closures, and adopted a modified version of the Waller
(not designated for publication)(stating Texas follows the United factors for cases involving only a partial closure of a courtroom.
States Supreme Court and the federal courts of appeal concern United States v. Osborne, supra, 68 F.3d at 98–99. The Fifth Circuit
ing a criminal defendant’s right to a public trial).
determined that there must only be a “substantial reason” for the
Public trials have played an important role in the admin partial closure. Id. It has been noted that a trial court’s authority
istration of justice in this country and have their roots in our to keep order in the courtroom is a “substantial reason” justifying

the partial closure. United States ex. rel. Orlando v. Fay, 350 F.2d
967, 971 (2nd Cir. 1965) (holding the guarantee of a public trial
means only that the public must be freely admitted so long as
those persons and groups who make up the public remain silent
and behave in an orderly fashion so that the trial may continue).
Limitations on public attendance may be imposed where they are
necessary to protect a state’s interest that outweighs the defen
dant’s right to public scrutiny. Addy v. State, supra, citing Rovinsky
v. McKaskle, 722 F.2d 197, 200 (5th Cir. 1984). Protection of
witnesses from extreme embarrassment or intimidation that
would traumatize them or render them unable to testify is an
overriding state interest sufficient to justify partial or complete
exclusion of the press or public. Id. No state’s interest, however
compelling, can sustain the exclusion of press and public from
part of a trial, absent findings of necessity articulated on the rec
ord. Globe Newspaper Co. v. Superior Court for Norfolk County,
457 U.S. 596, 606–609, 102 S.Ct. 2613, 73 L.Ed.2d 248 (1982).
None of these issues pertaining to limitations that justify
closure existed in our hypothetical scenario. In our scenario,
we have a Waller situation—a total closure of the courtroom to
the public. There is literally nothing in the record that justifies
this total closure of the courtroom at voir dire when the four
factors of Waller are considered: (1) the party seeking to close
the hearing must advance an overriding interest that is likely to
be prejudiced; (2) the closure must be no broader than necessary
to protect that interest; (3) the court must consider reasonable
alternatives; and (4) the court must make findings adequate
to support the closure. Waller v. Georgia, supra. There was no
overriding interest advanced by any party, much less the state,
and no prejudice would have been suffered by the state had the
defendant received moral support from his family and friends
during jury selection or if the public had been allowed access.
There was no evidence that any of the people who were ex
pelled were disruptive to the proceedings or posed any kind
of security risk to the courtroom. A total closure in this case
was far broader than necessary, and there was no evidence in
the record or elsewhere that reasonable alternatives were ever
explored by the court before the public was expelled. Certainly,
there were no findings “adequate to support the closure” listed
by the court to substantiate its decision.
The Waller court noted: “The parties do not question the
consistent view of the lower federal courts that the defendant
should not be required to prove specific prejudice in order to obtain
relief for a violation of the public-trial guarantee. We agree with
that view . . .” Waller v. Georgia, supra, 467 U.S. at 40–41 (empha
sis added). The Court cited in a footnote additional authorities
in support of this proposition of necessarily implied prejudice:

See, e. g., Douglas v. Wainwright, 714 F.2d 1532, 1542
(11th Cir. 1983) (citing cases), cert. pending, Nos. 83817, 83-995; see also Levine v. United States, 362 U.S. 610,
627, n. (1960) (Brennan, J., dissenting) (“[The] settled
rule of the federal courts [is] that a showing of prejudice
is not necessary for reversal of a conviction not had in
public proceedings”). The general view appears to be
that of the Court of Appeals for the Third Circuit. It
noted in an en banc opinion that a requirement that
prejudice be shown “would in most cases deprive [the
defendant] of the [public-trial] guarantee, for it would
be difficult to envisage a case in which he would have
evidence available of specific injury.” United States ex
rel. Bennett v. Rundle, 419 F.2d 599, 608 (1969). While
the benefits of a public trial are frequently intangible,
difficult to prove, or a matter of chance, the Framers
plainly thought them nonetheless real. See also State v.
Sheppard, 182 Conn. 412, 418, 438 A. 2d 125, 128 (1980)
(“Because demonstration of prejudice in this kind of case
is a practical impossibility, prejudice must necessarily be
implied”); People v. Jones, 47 N.Y.2d 409, 416, 391 N.E.2d
1335, 1340 (1979) (“The harmless error rule is no way
to gauge the great, though intangible, societal loss that
flows” from closing courthouse doors).
Id.
The Court distinguished in Waller the usual remedy of a
new trial and noted the remedy should fit the violation, and
since it was a pretrial motion to suppress hearing that was closed
to the public in that particular case, a new, public suppression
hearing was a proper remedy. Id., 467 U.S. at 41. On remand,
the defendant would only be entitled to a new trial if the new
suppression hearing were to suppress material evidence not
suppressed in the first trial. Id. The Waller court reversed and
remanded because of the total closure of a pretrial hearing and
the ensuing violations of that appellant’s rights. The Court also
noted, however, pertinent to our scenario:
We also have extended that right not only to the trial as
such but also to the voir dire proceeding in which the
jury is selected. (Press-Enterprise Co. v. Superior Court
of California, 464 U.S. 501 (1984))
Id., 467 U.S. at 44.
There is no question by the United States Supreme Court
that a violation of the public right to trial at the voir dire stage is

a violation of the public right to trial. See Press-Enterprise Co. v.
Superior Court of California, supra (hereinafter Press Enterprise
I) (government failed to show compelling interest to justify clos
ing of voir dire despite grounds raised in court’s closure order;
absent consideration of closure alternatives, court could not
constitutionally close voir dire).
In Press-Enterprise I, the United States Supreme Court dealt
with the issue of right to public trial as it pertains to the closing
of voir dire in a rape/murder case of a teenage girl. Id. This was
a First Amendment case and not a Sixth Amendment analysis
since both the state and defense requested a closed voir dire.
Press-Enterprise moved to attend the trial, which started with
voir dire. Id., 464 U.S. at 503. They were allowed only to attend
general voir dire, but not individual, on the rationale from the
state that reporters in the courtroom would make the prospective
jurors less candid to questioning. Id. Most of the voir dire was
closed to the public. Id. Press-Enterprise moved for the transcript
of the closed proceedings and was denied. They appealed the
decision after being denied, seeking an appellate mandate and
rehearing on the issue after the defendant had already been con
victed and sentenced to death. Id. The appellate court denied
their motion and the United States Supreme Court granted cer
tiorari and reversed the lower appellate court’s ruling. In dis
cussing the lengthy history of open jury selection throughout
common law history, the Supreme Court noted:
For present purposes, how we allocate the “right”
to openness as between the accused and the public, or
whether we view it as a component inherent in the system
benefitting both, is not crucial. No right ranks higher than
the right of the accused to a fair trial. But the primacy of
the accused’s right is difficult to separate from the right
of everyone in the community to attend the voir dire
which promotes fairness.
The open trial thus plays as important a role in the
administration of justice today as it did for centuries
before our separation from England. The value of open
ness lies in the fact that people not actually attending
trials can have confidence that standards of fairness are
being observed; the sure knowledge that anyone is free to
attend gives assurance that established procedures are being
followed and that deviations will become known. Open
ness thus enhances both the basic fairness of the criminal
trial and the appearance of fairness so essential to public
confidence in the system.
Id., 464 U.S. at 508 (emphasis added).

The Supreme Court vacated the lower court’s decision re
garding the closure order for a petitioner who was not even
a defendant and remanded. The lower court of appeals then
analyzed the decision in Press-Enterprise I and found no First
Amendment right of the public to attend voir dire but held it
for actual criminal trials. Press-Enterprise Co. v. Superior Court,
478 U.S. 1, 106 S.Ct. 2735, 92 L.Ed.2d 1 (1986) (hereinafter
Press-Enterprise II). The Supreme Court granted certiorari a
second time even though the petitioner in Press-Enterprise I
had already been remedied, finding that these violations are
capable of repetition and not moot. Press-Enterprise II, supra,
478 U.S. at 6. The Supreme Court reversed the lower appellate
court again for not recognizing the critical importance of jury
selection, noting:
Plainly, the defendant has a right to a fair trial but,
as we have repeatedly recognized, one of the important
means of assuring a fair trial is that the process be open
to neutral observers.
The right to an open public trial is a shared right of
the accused and the public, the common concern be
ing the assurance of fairness. Only recently, in Waller v.
Georgia, 467 U.S. 39 (1984), for example, we considered
whether the defendant’s Sixth Amendment right to an
open trial prevented the closure of a suppression hearing
over the defendant’s objection. We noted that the First
Amendment right of access would in most instances
attach to such proceedings and that “the explicit Sixth
Amendment right of the accused is no less protective of a
public trial than the implicit First Amendment right of the
press and public.” Id., at 46. When the defendant objects
to the closure of a suppression hearing, therefore, the
hearing must be open unless the party seeking to close the
hearing advances an overriding interest that is likely to
be prejudiced. Id., at 47 . . . Here, unlike Waller, the right
asserted is not the defendant’s Sixth Amendment right to
a public trial since the defendant requested a closed pre
liminary hearing. Instead, the right asserted here is that
of the public under the First Amendment. See Gannett,
supra, at 397 (Powell, J., concurring). The California
Supreme Court concluded that the First Amendment was
not implicated because the proceeding was not a crim
inal trial, but a preliminary hearing. However, the First
Amendment question cannot be resolved solely on the label
we give the event, i.e., “trial” or otherwise, particularly
where the preliminary hearing functions much like a
full-scale trial.

Id., 478 U.S. at 7 (emphasis added).

would apply in Texas. Texas Rule of Evidence 103(d) authorizes
a reviewing court to take notice of fundamental or structural
“[The] presumption [of the right to public trial] may be errors affecting substantial rights although they were not brought
overcome only by an overriding interest based on findings that to the attention of the court. Blue v. State, 41 S.W.3d 129 (Tex.
closure is essential to preserve higher values and is narrowly Crim. App. 2000). Some rights, such as the presumption of
tailored to serve that interest. The interest is to be articulated innocence, are widely considered so fundamental to the proper
along with findings specific enough that a reviewing court can functioning of our adjudicatory process as to enjoy special
determine whether the closure order was properly entered.” protection in the system. Id. A principal characteristic of these
Id., 478 U.S. at 9 –10, citing Press-Enterpise I, supra. These cases rights is that they cannot be forfeited. Id. Such rights are not
demonstrate that jury selection is
extinguished by inaction alone. Id.
Once a petitioner
considered part of the criminal trial
Instead, if a defendant wants to relin
for right to public trial purposes and
demonstrates a violation of quish one or more of them, he must
that the Supreme Court considers
do so expressly. Id
his Sixth Amendment right
the right to be a critical one, even
Federal courts also note that
to
a
public
trial,
he
need
to the point of reaffirming the
no showing of harm is required
not show that the viola
tion for violations of this right. “[T]he
value of the right in a case where
prejudiced him in any way.
the pet it ioner had already been
cases on this issue are clear: ‘once a
remedied. Press-Enterprise II. This
petitioner demonstrates a violation
right arguably takes on more critical
of his Sixth Amendment right to a
importance when it is the defendant
public trial, he need not show that
who brings the violation of this
the violation prejudiced him in any
right to the court’s attention postway. The mere demonstration that
conviction, especially in a situation
his right to a public trial was violated
where the record is barren of any
entitles a petitioner to relief.’” Owens
analysis or narrowly tailored reasons
v. United States, 483 F.3d 48, 31 (1st
for closure of the courtroom during
Cir. 2007), citing Judd v. Haley, 250
voir dire in our scenario.
F.3d 1308, 1315 (11th Cir. 2001)
This is not a right that requires a showing of harm or prej (emphasis added).
udice. Of the two classes of harm, the right to public trial falls
In Owens, it was noted in analyzing the issue in that case:
in the second class of constitutional error of “structural defects.”
United States v. Gonzalez-Lopez, 548 U.S. 140, 126 S.Ct. 2557, 165
However, this was not a mere fifteen or twenty-minute
L.Ed.2d 149 (2006). “These [structural errors] ‘defy analysis by
closure; rather, Owens’ trial was allegedly closed to the
“harmless-error” standards’ because they ‘affec[t] the framework
public for an entire day while jury selection proceeded.
within which the trial proceeds,’ and are not ‘simply an error in
Jury selection is, of course, a crucial part of any criminal
the trial process itself.’ ” Id., 548 U.S. at 148–149, citing Waller
case. See Gomez v. United States, 490 U.S. 858, 873, 109
v. Georgia, supra (the violation of the right to public trial is an
S.Ct. 2237, 104 L.Ed.2d 923 (1989) (“Jury selection is
example of structural error). These structural errors are assessed
the primary means by which a court may enforce a de
this way because of the difficulty in proving the effect of the error.
fendant’s right to be tried by a jury free from ethnic,
Id., 548 U.S. at 149, n. 4, citing Waller v. Georgia, supra (violation
racial, or political prejudice . . . or predisposition about
of the public-trial guarantee is not subject to harmlessness review
the defendant’s culpability . . .”). Furthermore, even if
because “the benefits of a public trial are frequently intangible,
the courtroom was closed because of inattention by the
difficult to prove, or a matter of chance.”).
judge, courts have expressed concern in the past where
In Waller, one of the defendants failed to object to the closure
a court officer’s unauthorized closure of a courtroom
of the public from the suppression hearing. Waller v. Georgia,
impeded public access. See, e.g., Walton v. Briley, 361
supra, 467 U.S. at 42, n. 2. The Court, however, still reversed
F.3d 431, 433 (7th Cir. 2004) (“Whether the closure was
and remanded that case and allowed the state appellate court
intentional or inadvertent is constitutionally irrelevant”);
to determine if that defendant was procedurally barred from
Martineau v. Perrin, 601 F.2d 1196, 1200 (1st Cir. 1979)
seeking relief as a matter of state law. Id. No such procedural bar
(noting Sixth Amendment concern where marshals

locked courtroom doors without authorization); see also
United States v. Keaveny, 1999 U.S. App. LEXIS 3630 at 4
(1st Cir. 1999) (“[C]onstitutional concerns may be raised
even by a court officer’s unauthorized partial exclusion
of the public”).

and friends of the general public took place. In our scenario,
our client deserves a new trial and the United States Supreme
Court agrees, once again affirming the importance of a public
trial—which includes voir dire proceedings. The right to a public
trial lives on.

Id., 483 F.3d at 63.
As in Owens, the closure in our scenario was for an entire
day of jury selection. As in Waller, it was a total closure. There
was no justification for this constitutional violation. “The public
trial guarantee has been considered so important that courts
have reversed convictions or granted habeas relief where the
courtroom was closed for the announcement of the verdict,
United States v. Canady, 126 F.3d 352, 364 (2d Cir. 1997), where
a trial inadvertently ran so late one night that the public was
unable to attend, Walton v. Briley, 361 F.3d 431, 433 (7th Cir.
2004), and where the trial was closed for the testimony of just
one witness, United States v. Thunder, 438 F.3d 866, 868 (8th Cir.
2006).” Owens v. United States, supra, 483 F.3d at 61.
In the instant case, on day one of jury trial where the jury
is being selected, the courtroom doors were totally closed to the
public and family and friends without justification that appears
anywhere in the record. This closure affected the entirety of
voir dire. None of the Waller factors were expressed, discussed,
or even considered before the wholesale expulsion of family

Michael C. Gross is board certified in criminal
law by the National Board of Trial Advocacy
and the Texas Board of Legal Specialization.
His office is the Law Office of Michael C.
Gross, PC, in San Antonio, Texas. His practice is
devoted 100 percent to criminal cases in military,
federal, and state courts to include pretrial, trial, appellate,
and habeas stages of all cases. Michael currently serves on the
TCDLA Board of Directors.
Joseph A. Esparza is board certified in criminal
law by the National Board of Trial Advocacy
and the Texas Board of Legal Specialization.
He is an associate with the Law Office of
Michael C. Gross, PC, in San Antonio, Texas.
His practice is devoted 100 percent to criminal cases
in military, federal, and state courts to include pretrial, trial,
appellate, and habeas stages of all cases.

Give us your

Word!

Your experiences in criminal law can contribute
to the continuing education of our membership.
Write now for the Voice for the Defense.
If you would like to submit an article, please
send it to
Cynthia Hampton at champton@tcdla.com or
Craig Hattersley at chattersley@tcdla.com

Common sense is genius dressed in its
working clothes.
—Ralph Waldo Emerson

Prior to publication, articles are reviewed and
approved by Greg Westfall, editor, and Jani
Maselli, feature articles editor.
Questions? Call 512-646-2733

Change to Bylaws
Article III shall be amended by the addition of Section 8,
as follows:
Sec. 8. Lifetime Membership. A person otherwise
qualified as a member in good standing may, with a
one-time payment of $5,000, become a member for life
without further payment of dues.

Slate of Candidates

TCDLA Board of Directors, 2010-11
Officers
Bill Harris, President
Keith Hampton, President-Elect
Lydia Clay-Jackson, 1st Vice-President
Bobby Mims, 2nd Vice-President
Emmett Harris, Treasurer
Sam Bassett, Secretary

Carole Jean Powell

O

n November 22, 2005,
the Science, State, Justice, Commerce and Related Agencies Appropriations
Act of 2006 1 authorized the National Academy of Sciences (NAS) to conduct a
comprehensive study of forensic sciences in the United States. The NAS established
an independent forensic science committee, which included members of the
forensics community representing crime laboratories, medical examiners and
coroners, legal experts, and other scientists. The job of this committee was to make
recommendations for maximizing the use of forensic technologies, identify scientific
advancements that could help law enforcement, make recommendations
for increasing the number of medical examiners and other qualified forensic
scientists, disseminate best practices and guidelines in the collection and analysis
of forensic evidence, and to make other recommendations to improve the field.
The report was published in the Summer of 2009. A copy of this report can
be ordered from National Academies Press 2 or is available online for free
(PDF) on the NCJRS site—all 350 pages.3

The report turned out to be a goldmine of information for the criminal defense community, because so much of what it said
about law enforcement “science” was critical. In fact, it was scathing. The report deserves careful reading, not because anything is
necessarily going to change in the forensic science world, but because a big, established, respected scientific entity—the National
Research Council of the National Academy of Sciences—is telling Congress and the rest of us that “Except for DNA analysis,
there is really no rigorous or certain scientific method that has the capacity to demonstrate a connection between evidence and
its source.” 4
The disciplines examined by the committee included fingerprint identification, impression evidence, tool marks and firearms
identification, hair evidence, fiber evidence, questioned document examination, paint and coatings, explosives and fire debris,
forensic odontology, bloodstain pattern analysis, and digital/multimedia analysis. Please note that the report does not look into
DWI, toxicology, or psychological testing. I would argue that the same problems uncovered in the report may apply to these and
other areas, too.
The book is a little tedious after a while, but too valuable to set aside. I wanted to review this report as something of a primer
on the scientific method for lawyers and judges. I offer this review in the form of a report card, in hopes of encouraging everyone
to take a fresh look at the way our courts admit forensic evidence, and even to have a little more fun at cross-examination.

What Is Science?
This question is relevant to situations in which the proffered evidence is characterized as “scientific,” but it is unclear whether the
evidence is based on bona fide scientific inquiry. In accordance with their roles as gatekeepers,5 judges should be very comfortable
and conversant with the intent and vocabulary of science. Since this is an uncertain premise at best,6 I have included a brief dis
cussion of the scientific method. For those readers with a scientific background, please move on; this is a basic framework for
confronting some of the dubious stuff that passes for science in the courtroom.
First of all, the scientific method is a system for investigating things that happen in our world, otherwise known as phenomena.
Although methods vary among the disciplines, the object of scientific investigation is to acquire knowledge and correct or incorpo
rate previous knowledge. In order to be called scientific, the methods must rely on gathering evidence that one can observe and
measure in a manner consistent with the principles of reason, logic, and rationality. A scientist collects data through observation
and experimentation as well as the formulation and testing of hypotheses, otherwise known as guesses.

Scientists propose hypotheses as a way to explain something they have chosen to study. Then they design experimental studies
to test their hypotheses. These steps in the experiments, or methodology, must be repeatable in order to dependably predict any
future results. It should never matter who is collecting the evidence, so long as the methods and conditions are the same. Theories
apply to broader fields of knowledge by incorporating studies that have been done before and have stood the test of replication
over time. Theories can also be used to consolidate existing knowledge, or to suggest further investigations. In the case of forensic
science, the object is not to formulate and test hypotheses, but to set up the testing or observation as carefully as one would if it
were part of a scientific study, with scrupulous attention to detail. Further, the processes must be validated by continued scientific
study, such that any areas of uncertainty have been fully explored and can be disclosed during testimony.
The characteristics of real scientific inquiry include objectivity, reliable and standardized documentation, archiving, sharing
of data, and experimental design. Then the work is exposed to the careful scrutiny of other scientists, who attempt to verify the
results by reproducing them. Statistical methods are used to measure the reliability of the data. Finally, there are rules on how
statistics are generated and used to evaluate the validity of the investigation, as well as the rate of error—i.e., the strength of the
evidence collected. Without these characteristics, scientific work ceases to be scientific. The table below presents possible sources
and the remedies one would wish to see implemented in order to reduce the impact of bias in forensic science.
Imagine, then, that you are looking at a report card that measures the work of an expert against the characteristics already
discussed and the standards suggested by the National Research Council in their report. The “student” may work in a state lab,
or may be an officer of one of your local law enforcement agencies. He or she could be called an analyst, a scientist, or an expert.
Your object might be to contest the validity of the work the “student” has been doing day in, day out, using the appearance and
language of science as a powerful tool to persuade juries to convict individuals of crimes. And even though courts routinely admit
the State’s non-scientific evidence or “soft science” 7 along with what is presented as “hard” science, it is important to figure out
whether the evidence is reliable and argue against it if it is not. The ultimate consumer of this information—your audience—is
the finder of fact in the case, and you may want to cultivate skepticism in your jurors, even if you cannot convince the judge to
exclude the evidence.
Explanation of marks:
0 = fail
1 = poor
2 = fair, inconsistent
3 = good
4 = excellent
N/A = not assessed specifically

Subject I: Dermal Ridge Analysis (Fingerprint Identification)
Fingerprints, palm prints, and sole prints have been used for more than a century to connect individuals to evidence left at the
scene of a crime. It is based on the analyst’s experience in comparing a known impression with one that is not known. Training
varies among agencies, but the International Association for Identification (AIA) offers a training manual and the FBI Scientific
Working Group on Friction Ridge Analysis, Study, and Technology (SWGFAST) offers a guideline training program. These
resources are not required; neither is the certification examination offered by the IAI.8
The technique used to examine prints made by friction ridge skin is described by the acronym ACE-V (Analysis, Comparison,
Evaluation, and Verification). In the analysis phase, the examiner is supposed to look at a number of variables affecting the skin
condition, residues, mechanics of touch, nature of the surface touched, the development of the latent print, the capture of the
print, whether on photographs or on a lifting material, the size of the print, and the percentage available for comparison.9 During
comparison, the examiner should visually measure and compare details that correspond between the unknown latent and the
known prints. This depends upon the quality of both prints—i.e., the amount of detail present.10 When the examiner evaluates,
he either excludes the known impression as a source, states the result is inconclusive, or concludes there is sufficient agreement in
the detail and features to state the known impression is the source of the latent print. Verification occurs when another qualified
examiner comes to the same conclusion.

Scientific Characteristics

0

1

2

3

4

x

Concept is scientifically
plausible.

Remarks
” It seems plausible that the comparison of two impressions can
accurately discern whether or not they had a common source.” 11

Uses validated methods and follows
protocols with care.

x

ACE-V method is subjective, and not specific enough to qualify as
a validated method for this type of analysis.12

Terms are defined precisely in
reporting.

x

Documentation language varies among practitioners and is often
not clear enough to reconstruct a given analysis.13

Limitations are explained.

x

L ack of empirical testing of method or peer review—cannot
discuss the limitations of the method.14

Open to new ideas, including
criticism and refutation.

x

Currently no requirement that analysts document which features
s upport their reasoning-therefore it is difficult to standardize or
improve the process.15

Protections against bias.

x

ACE-V does not guard against bias.16 Analysts sometimes discuss
the findings together, particularly in the apprentice-like training.

Reproducible-method’s results are
the same regardless of who does it.

x

No single protocol has been accepted. Variations exist among
examiners at each stage of the method.17

Interpretations are within the constraints of what science will allow.

x

Error rate of zero is scientifically implausible.18

The committee’s recommendations: In order to successfully validate the process of fingerprint analysis for identification,
more studies of the physical features of the hands and feet are needed to limit the possible donor population of a particular
print. A statistical approach would improve the level of understanding of these patterns within populations. The committee felt
studies of the discrimination value of various formations might give the courts a way of evaluating the reliability of the science.
Also studies are needed on the issue of print quality in order to explain distortion. As its stands, examiners use “common sense”
to explain quality problems, or rely on information that is passed down through oral tradition; distortion is frequently labeled
‘acceptable’ in order to make an identification.19
Subject II: Other Pattern/Impression Evidence (Footwear and Tire Tracks)
Impression evidence can be two-dimensional or three-dimensional. Latent impressions are invisible, while patent impressions are
visible to the naked eye. The preservation of the impression at the crime scene is naturally crucial; once preserved, the impression
may be enhanced by a variety of techniques. The quality of the enhanced impression depends on the experience, training, and
scientific knowledge of the scene investigator.20 The educational background of crime-scene investigators runs the gamut from
a high school diploma to a PhD in a science discipline.21
Analysis of impression evidence is meant to identify a certain source, and the analytical process follows an accepted sequence
that includes identifying the class characteristics of the evidence and locating and comparing individual, identifying (random
or accidental) characteristics.22 Class characteristics are intentional, and come from manufacturing processes, while accidental
characteristics may result from wear and tear or other uncontrolled processes, like chewing gum or cuts and scratches.23
Scientific Characteristics

0

1

2

3

4

Remarks

Concept is scientifically plausible.

x

 o defined threshold or consensus for what constitutes a
N
“match.” 24

Uses validated methods and follows
protocols with care.

x

No studies on discreet characteristics of wear, or on rarely
encountered impressions.25

Terms are defined precisely in
reporting.

x

Both the FBI working group and the International Association for
Identification encourage the use of scientific language “is consis
tent with,” etc. But the examiners favor non-statistical language,
e.g., “match” or “no match.” 26

Limitations are explained.

x

 o statistical evaluation of impression evidence. Rarely seen
N
variations have not been characterized or studied.27

Open to new ideas, including criticism and refutation.

x

Individual examiners can be given proficiency tests, but exam les of inconclusive or ambiguous examples are never used in
p
testing.28

Scientific Characteristics

0

1

2

3

4

Remarks

Protections against bias.

x

No feedback mechanism to correct an erroneous conclusion.29

Reproducible—method’s results are
the same regardless of who does it.

x

Individual examiners rely on experience and sometimes fail to
r eport their methods of obtaining the evidence, or the reasoning
behind their judgment.30

Interpretations are within the constraints of what science will allow.

x

Testimony is couched in terms conveying a level of certainty that
has not been validated (zero error rate).

Subject III: Toolmarks and Firearms Identification
Toolmarks are generated when a hard object (the tool) comes into contact with a relatively softer object. Tools can be implements,
such as screwdrivers, or the internal mechanisms of firearms, such as a firing pin. The belief is that individual characteristics are
uniquely and permanently associated with an individual tool.31
When a tool is used in a crime, the resulting impressions are recovered and compared with evidence. The FBI and BATF
compiled a database of bullet and cartridge case markings, which can be searched to develop possible matches.32 Analyses include
class characteristics and individual characteristics. Objects are viewed through a compound microscope to evaluate whether a
match exists. The standard set by the Association of Firearm and Toolmark Examiners is “sufficient agreement” existing in the
pattern of two sets of marks.33 AFTE provides training, but acknowledges these assessments depend largely on individual skill
and experience.34
Scientific Characteristics

0

1

2
x

Concept is scientifically plausible.

3

4

Remarks
 lass characteristics are helpful in narrowing the pool of tools that
C
may have left a distinctive mark, and distinctive patterns of wear
may be distinctive enough to suggest a particular source.35

Uses validated methods and follows
protocols with care.

x

No defined process for the method.36

Terms are defined precisely in
reporting.

x

Judgments stated in undefined terms, “sufficient agreement,”
 hich means “when it exceeds the best agreement demonstrated
w
between tool marks known to have been produced by different
tools and is consistent with the agreement demonstrated by tool
marks known to have been produced by the same tool.” None of
these terms are defined.37

Limitations are explained.

x

S cientific knowledge base is quite limited, even though some
studies have been done.38

Open to new ideas, including criticism and refutation.

N/A

Protections against bias.

N/A

Reproducible—method’s results are
the same regardless of who does it.

N/A

Interpretations are within the constraints of what science will allow.

N/A

Subject IV: Hair Evidence
Based on the fact that both humans and animals shed hair continually, shed hairs can be transferred to a crime scene. Examination
of hair evidence is relevant to class characteristics, meaning a match could have come from any person whose hair has the same
microscopic characteristics. However, this kind of examination cannot identify one person specifically.39 The system analyzes
primary (macroscopic) and secondary (microscopic) characteristics from hair samples from a control and an unknown source.

Scientific Characteristics

0

1

2

3

4

x

Concept is scientifically plausible.

Remarks
 an narrow the pool of donors as sources of the hair, but unre
C
liable as a method of individuation (should be validated with
mitochondrial DNA analysis).40

Uses validated methods and follows
protocols with care.

x

No uniform standards for a “match.”41

Terms are defined precisely in
reporting.

x

”Major” and “Secondary” characteristics recognition based on
examiner experience.42

Limitations are explained.

x

Statistical evaluation of hair analysis shows unreliability.43

Open to new ideas, including criticism and refutation

x

DNA analysis has disproven some “matches” that were admitted
in court.44

Protections against bias.

x

 roficiency testing available, but mass production of samples is
P
problematic.45

Reproducible—method’s results are
the same regardless of who does it.

x

Studies to date have failed to establish the method’s validity.46

Interpretations are within the constraints of what science will allow.

x

Use of statistical language assigning probability is not reliable.47

Subject V: Fiber Evidence (Microscopy and Chemical Analysis)
Fiber evidence from natural and synthetic sources can be examined microscopically or chemically. The limitations of microscopic
examination are similar to those of hair analysis. However, analytical chemistry has a more solid scientific basis, particularly in
circumstances of specific environmental conditions, like laundering agents or exposure to the sun. 48 Still, the microscopic and
chemical analysis methods are reliable only for associating the crime scene exemplars with a class of fibers.49
Scientific Characteristics

0

1

2

3

4

Remarks

Concept is scientifically plausible.

x

 icroscopic analysis limitations similar to those of treads and
M
toolmarks.50

Uses validated methods and follows
protocols with care.

x

No set standards for number and quality of characteristics in
microscopy.

Terms are defined precisely

x

Similar issues as in impression evidence.

Limitations are explained.

x

 o statistical evaluation of methods for obtaining microscopic
N
evidence.

Open to new ideas, including criticism and refutation.

x

No peer reviewed studies.

Protections against bias

x

Same as treads and toolmarks.

Reproducible—method’s results are
the same regardless of who does it.

x

Same as treads and toolmarks.

Interpretations are within the constraints of what science will allow.

x

Depends upon the individual testimony, but no studies have
v alidated the method’s ability to reliably individualize the sample
in evidence.51

Chemical Fiber Analysis
Scientific Characteristics

0

1

2

3

4

Remarks

Concept is scientifically plausible.

x

 hemical composition can be analyzed, offering a more solid
C
scientific footing for class distinctions; however, there is no
established threshold for what findings constitute a match.52

Uses validated methods and follows
protocols with care.

x

Chemical analysis is scientifically valid, however no studies have
yet explored whether environmentally related changes are
distinctive enough to individualize the source.53

Scientific Characteristics

0

1

2

3

Terms are defined precisely in
reporting.

Remarks

x

N/A

x

Limitations are explained.
Open to new ideas, including criticism and refutation.

4

Depends on testimony.

x

Use of local law enforcement labs discourages peer review.54
x

Protections against bias.

N/A

Reproducible—method’s results are
the same regardless of who does it.

x

Chemical analysis is reproducible because it follows specific
protocols.55

Interpretations are within the constraints of what science will allow.

x

No studies as yet of the uncertainties or error rates of chemical
analysis.56

Subject VI: Questioned Document Examination
Examiners compare and analyze documents and printing or writing instruments in order to identify or eliminate persons as the
source of the handwriting; analysis purports to reveal alterations, additions, or deletions, or to identify or eliminate sources of
typewriting or other impression marks.57 Questioned document examiners are also called handwriting experts. They use micro
scopes, imaging devices (like photography—particularly for use with specialized lighting), and software.58 Chemical analysis of
inks for class identification purports to answer four basic types of questions: (1) whether an ink is of the same formula as that on
other parts of the document or other documents; (2) whether two writings with similar ink have a common origin; (3) whether
the ink of entries over a period of time is consistent with varying ages or indicates preparation all at one time; (4) whether ink
is as old as it purports to be.59
Handwriting comparisons to detect “unnatural handwriting” (forgery or disguised writing) requires the writing be of the same
type (cursive or print) and the same type of content (similar letter and word combinations).60 The characteristics may include the
features and attributes, the style the writer was taught, and individual characteristics, whether gross or subtle.61 The basis of this
method is that each person’s handwriting is unique, but each person’s handwriting also varies from sample to sample.62 The issue
is whether the variability between samples is consistent with intrapersonal variability or interpersonal variability.63 Terminology
for reporting expresses the subjective conclusions of the examiner. There are several scales used by document examiners, such
as a five-point scale or a nine-point scale detailing the conclusion or lack thereof, who then assigns a degree of confidence to
the finding.64
Scientific Characteristics

0

1
x

Concept is scientifically plausible.

x

Interpretations are within the constraints of what science will allow.

Remarks

Chemical analysis of inks is done using strict protocols, however
the collection of ink samples is problematic because of evidence
destruction.67
Handwriting analysis has not yet been successfully validated.

N/A

Open to new ideas, including criticism and refutation.
Reproducible—method’s results are
the same regardless of who does it.

4

Reporting scales vary substantially among examiners, and express
subjective conclusions.68

Limitations are explained.

Protections against bias.

3

 lthough there is a scientific basis, it needs to be strengthened.65
A
Studies in 1997 report examiners declared an erroneous match
6.5% of the time, and in 2002, 3.4% of the time.66
x

Uses validated methods and follows
protocols with care.

Terms are defined precisely in
reporting.

2

x

Few studies regarding confounding factors in ink comparisons,
like blotting, paper variation.69

x

Analysis of handwriting uses subjective criteria, however, chemical analysis is reproducible

x

See terms in reporting above.

N/A

Subject VII: Paint and Coatings Analysis
There are many different types of paints and coatings that may be found on surfaces such as automotive panels, tools, clothing,
smears, chips or flakes.70 The surface, or samples of the coatings are brought to the laboratory for chemical and/or microscopic
analysis; as with fiber chemical analysis, the scientific basis of paint and coatings analysis can be fairly strong.71 Examiners are
typically degreed and training is very rigorous.72 The presence of layers on a painted surface, as well as matching along flaked
edges, improves upon in-class matching of a single layer of paint.73 The only critical comments in the NAS report are that (1)
reporting language has not been standardized and (2) precise criteria have not been established for determining whether two
samples come from a common source class.74
Subject IX: Analysis of Explosives and Fire Debris
Explosive analysis is considered to be on a strong scientific footing, although no specific guidelines for reporting have been es
tablished.75 However, arson investigation methods (for determining whether an accelerant was used to set a fire) have not been
validated by scientific studies, and arson investigators continue to make assessments based on rules that have been shown to be
untrue.76
Subject X: Forensic Odontology
Forensic odontology is the application of dentistry to the field of law, with several specific areas of study, including the identification
of unknown remains, bitemark comparison, interpretation of oral injury, and dental malpractice.77 Bitemark comparison is the
application most often used in criminal prosecutions and is the most controversial.78 The American Board of Forensic Odontology
lists on its guidelines a large number of methods to analyze bitemarks, including photography, dental casts, clear overlays, computer
enhancement, electron microscopy, and DNA swabs, all of which are well established and non-controversial.79
Scientific Characteristics

0

Concept is scientifically plausible.

x

1

2

3

4

Remarks
 ite marks on the skin change over time and are easily distorted
B
by a number of factors; these are practical problems that can limit
the accuracy of the results.80
 o thorough studies have been done of large populations to es
N
tablish the uniqueness of bite marks.81

Uses validated methods and follows
protocols with care.

x

Terms are defined precisely in
reporting.
Limitations are explained.

There is no science on the reproducibility of the methods that lead
to conclusions about the probability of a match, whether between
experts or with the same expert over time.82
N/A

x

Open to new ideas, including criticism and refutation.

 uidelines published by the ABFO do not indicate necessary
G
criteria for determining whether any given feature of a bite mark
can be related to a person’s dentition and to what degree of
probability.83
N/A

Protections against bias.

x

 rotections against bias are a serious concern, since cases featur
P
ing bite marks tend to be highly sensationalized and prejudicial;
a lot of pressure comes to bear on the examining expert to match
the bite mark to the suspect.84

Reproducible—method’s results are
the same regardless of who does it.

x

Even when following the guidelines, experts differ widely with a
 igh percentage of false positives using controlled comparison
h
studies.85

Interpretations are within the constraints of what science will allow.

x

Bite mark testimony has been criticized for overstating the probative value of the examiner’s findings.86

Subject XI: Bloodstain Pattern Analysis
Bloodstains are commonly found at crime scenes, either through pooling or via airborne transfer (spatter).87 The pattern can suggest
the type of injury, the movements of the victim, the kind of weapon used, and more.88 Blood spatter evidence is complex; therefore,
examiners should possess sufficient education and training in science, physiology, and the physics of fluid dynamics, as well as an
understanding of the limitations of the measurement tools used to make pattern measurements.89 The International Association
for Identification and the FBI Scientific Working Group (SWGSTAIN) suggest a great deal of course instruction for practicing
examiners, but the IAI has no educational requirement for certification.90 There is, rather, an emphasis on examiner experience.91
Scientific Characteristics

0

1

2

3

x

Concept is scientifically plausible.

4

Remarks
S ome aspects are scientifically supported, but there are a lot of
uncertainties.

Uses validated methods and follows
protocols with care.

x

Opinions of analysts generally more subjective than objective.92

Terms are defined precisely in
reporting.

x

N/A

Limitations are explained.

x

 nalytical procedure needs to be done using a number of scien
A
tific experiments in complex cases in order to completely under
stand what is going on.93

Open to new ideas, including criticism and refutation.

x

N/A

Protections against bias.

x

 rosecution or defense-driven cases with targeted requests that
P
may lead to context bias.94

Reproducible—method’s results are
the same regardless of who does it.

x

Experience-based credentialing makes objective interpretation less
likely.95

Interpretations are within the constraints of what science will allow.

x

Limitations and uncertainties are “enormous.” 96

Subject XI: Digital and Multimedia Analysis
The report discussed this area as one of rapid change and evolving questions: In the past 30 years computers have proliferated to
such a degree that digital evidence may soon be featured in almost every criminal case.97 The challenges that persist in this rapidly
growing discipline are: (1) certification programs or agreed-upon qualifications for examiners; (2) some agencies’ treatment of
digital evidence analysis as investigative rather than forensic, and (3) uncertainty and variability in training and qualifications of
those practicing in this discipline.98 Furthermore, there are legal issues surrounding the examination of digital evidence—e.g., are
computers pieces of evidence, or are they more like storage rooms, such that a warrant should issue for the computer’s seizure and
search? 99 Are the various files that come out of the search of the computer exhibits, or are they derivative evidence that requires
a chain of custody? 100 There is a great deal of variability among jurisdictions relating to the legal status of digital evidence.

Conclusion
I hope this review is helpful as a source for confronting experts in trial. I have used extensive footnote references with hopes
of equipping the reader with a source for confronting state’s experts—the report contains citations to the relevant studies. Of
course, we all know that science cannot answer every question, but categorizing evidence as “scientific” undoubtedly carries a
lot of weight among all the participants in the legal system. The misuse of the “forensic science” label is a fertile area for criminal
defense attorneys to build up more “nerve” in their cross examination. I have learned in reading this report that “the CSI Effect”
has an effect on testifying experts as well as jurors. Many forensic practitioners, particularly those who lack a complete scientific
education, are convinced they are doing “God’s work”-and they are equally convinced of the scientific validity of their work.
However, some experts have no excuse-there is a growing list of government-sponsored “studies” and their authors that promote
an enormous variety of crap as science. I have not explored outright fraud in this review; anyone can research that area in the
digital media, and many of us have been exposed to it directly. It is up to us as defense lawyers to become educated, so we can be
more critical as thinkers, and ultimately so we can teach jurors to be more skeptical.
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Supreme Court
Beard v. Kindler, 558 U. S. ____, 130 S. Ct. 612, 175 L. Ed. 2d 417 (2009): Vacated,
remanded
Respondent was convicted of capital murder in Pennsylvania state court, and the jury recom‑
mended death. Kindler filed postverdict motions challenging his conviction and sentence, but before
the trial court could consider the motions or the jury’s death recommendation, Kindler escaped and
fled to Canada. The state trial court subsequently dismissed Kindler’s postverdict motions because
of his escape. Kindler was at large for more than two years. He was eventually captured and trans‑
ferred to the United States. Kindler sought to reinstate his postverdict motions, but the trial court
denied relief, holding that the judge who had dismissed the motions had not abused his discretion
under Pennsylvania’s fugitive forfeiture law. Kindler argued on direct appeal that the trial court erred
in declining to address the merits of his postverdict motions, but the Pennsylvania Supreme Court
affi rmed. Kindler’s claims were rejected on state habeas, and he sought federal habeas relief. Under
the adequate state ground doctrine, a federal habeas court will not review a claim rejected by a state
court if the decision of the state court rests on a state law ground that is independent of the federal
question and adequate to support the judgment. The District Court nonetheless granted Kindler’s
habeas petition, determining that the state fugitive forfeiture rule did not provide an adequate basis
to bar federal review of Kindler’s habeas claims. The Third Circuit affirmed, and the Commonwealth
petitioned for certiorari. It argued that the Third Circuit had held the state fugitive forfeiture rule
automatically inadequate because the state courts had discretion in applying it.
Held: A state procedural rule is not automatically “inadequate” under the adequate state ground
doctrine—and therefore unenforceable on federal habeas review—because the state rule is discre‑
tionary rather than mandatory. The question whether a state procedural ruling is adequate is itself a
question of federal law. This Court has framed the adequacy inquiry by asking whether the state rule
was “firmly established and regularly followed.” Given the federalism and comity concerns motivating
the adequate state ground doctrine in the habeas context, this Court should not disregard discretion‑
ary state procedural rules that are in place in nearly every state and are substantially similar to those
given full force in federal courts.

Fifth Circuit
United States v. Bueno, 585 F.3d 847 (5th Cir. 2009)
Following United States v. Fernandez, 593 F.3d 303, 315–16 (5th Cir. 2009), the panel majority
held that at least on plain-error review, the Supreme Court’s post-trial decision in United States v.
Santos, __U.S.__, 128 S. Ct. 2020 (2008) (defining the term “proceeds” as meaning “profits,” not “gross
receipts”), did not require reversal of defendant’s money-laundering convictions, because, in light of

the splintered nature of the Santos decision, it was uncertain
whether the Santos “profits” rule applied where the money laun‑
dered was generated from trafficking in drugs. (Judge DeMoss
specially concurred. He agreed that the panel was bound by
Fernandez, but, if not bound by Fernandez, he would hold that
the Santos “profits” rule applied equally here and that, under
that rule, defendant was, even on plain-error review, entitled
to reversal of his money laundering conviction.)
United States v. Perez, __F.3d__, 2009 WL 3321506 (5th
Cir. Oct. 16, 2009)
In felon-in-possession-of-a-firearm sentencing, district
court did not err in applying to defendant an enhancement for
an altered or obliterated serial number, see USSG §2K2.1(b)(4);
contrary to the defendant’s argument, the plain language of the
Guideline does not require that the defendant be the one who
obliterated or altered the serial number or that he knew it had
been obliterated or altered; furthermore, the partial effacement
of the number (by attempted filing or scratching) qualified for
this enhancement even though the serial number was still read
able; likewise, district court did not err in enhancing defendant’s
sentence based on possessing a firearm in connection with an‑
other felony offense, see USSG §2K2.1(b)(6); there was sufficient
evidence to conclude that defendant discharged the firearm in
connection with the Texas felony offense of deadly conduct by
discharge of a firearm, in violation of Tex. Penal Code §22.05(b)
& (e); finally, with respect to defendant’s argument, made for
the first time on appeal, that the discharge of the firearm was
not sufficiently distinct from the possession of the firearm so as
to constitute “another offense” for purposes of USSG §2K2.1(b)
(6), that argument, although supported by decisions from other
circuits, was foreclosed by the Fifth Circuit’s decision in United
States v. Armstead, 114 F.3d 504 (5th Cir. 1997), and its progeny.
Garza v. Thaler, __F.3d__, 2009 WL 3324395 (5th Cir.
Oct. 16, 2009)
Where state prisoner sought to appeal the denial of federal
habeas relief under 28 U.S.C. §2254, district court reversibly
erred in granting prisoner leave to appeal in forma pauperis
but then requiring him to pay the $455 appellate filing fee in
accordance with the Prison Litigation Reform Act (“PLRA”),
28 U.S.C. §1915(b); the PLRA does not apply to §2254 habeas
cases, and there is no other statute that authorizes the court to
order payment of the filing fee in installments; because Fed. R.
App. P. 24 states that a defendant allowed to proceed IFP on
appeal need not pay filing fees “unless a statute provides oth
erwise,” the district court did not have either the discretion or
the inherent power to require prisoner to pay an appellate filing
fee in accordance with the terms of the PLRA; accordingly, the
Fifth Circuit vacated the collection order of the district court
and directed the clerk of the district court to refund to prisoner
any money that he had already paid pursuant to that order.

Court of Criminal Appeals
PDR Opinions
Appellant’s PDRs

Crumpton v. State, __S.W.3d__ (Tex.Crim.App. No.
1634-07, 12/9/09); Affirmed
Appellant was convicted of criminally negligent homicide,
with her car alleged as a deadly weapon. The trial court entered
a deadly weapon finding after the jury verdict reflected guilt
“as charged in the indictment.” The issue is the propriety of a
deadly-weapon finding in a negligent homicide judgment. CCA
holds that a verdict of homicide necessarily is a finding that a
deadly weapon was used. Additionally, the verdict’s reference
to the indictment constituted a finding that that allegation was
true.
Hobbs v. State, __S.W.3d__ (Tex.Crim.App. No. 031909, 12/9/09); Reversed & remanded
The trial judge convicted appellant of aggravated assault.
The issue is whether the trial judge properly refused appellant’s
requests to (1) withdraw his jury waiver and (2) have a hearing
on his motion for new trial. CCA holds that appellant was not
entitled to withdraw his jury waiver because he failed to show
that withdrawal of the waiver would not cause any adverse con‑
sequence. But appellant was entitled to a hearing on his motion
for new trial because he raised matters not determinable from
the record upon which he could be entitled to relief.
States’ PDRs

Rouse v. State, __S.W.3d__ (Tex.Crim.App. No. 1533-08,
12/9/09); Reversed & remanded
CCA decides two issues. First, in determining that a plea
was involuntary, an appellate court may not rely on unsworn
allegations made by trial counsel in a document that was faxed
to the court coordinator, and later filed with the district clerk,
when no fact-finder has evaluated that statement. COA erred
to rely on the allegations in the “Motion for Appeal” because
post-trial motions such as these are not self-proving and any
allegations made in support of them by way of affidavit or oth
erwise must be offered into evidence at a hearing. Second, when
a defendant enters an open plea of guilty and the trial court,
after admonishing the defendant, accepts the plea and finds
the defendant guilty, the trial court’s subsequent offer of a nonnegotiated sentence-settlement does not constitute judicial coer
cion or judicial plea bargaining affecting the voluntariness of the
plea. Plea bargaining by the trial court concerning appellant’s
punishment could not have influenced appellant’s decision to
enter an “open” plea of guilty the day before.

State v. Votta, A/K/A Joseph Vital, __S.W.3d__ (Tex.
Crim.App. Nos. 1366-08, 1367-08, 1368-08, 1369-08,
12/16/09); Reversed & remanded
Appellee was charged with two counts of possession and
two counts of bail jumping and failure to appear. Because he was
incarcerated in a federal facility while these charges were pending,
he sought a speedy disposition under the Interstate Agreement
on Detainers Act (IADA). When the State failed to bring appellee
to trial within the 180-day limitation period set out in the IADA,
the charges against him were dismissed with prejudice. The State
appealed the dismissal, and COA affirmed. CCA reverses. COA
erred in failing to require the trial court to enter findings of fact
and conclusions of law. Without findings, COA erred in concluding
that the prosecuting officer and the appropriate court properly
received notice of appellee’s request for disposition even though it
was sent under a different name than that under which the charges
were filed and to the county court rather than the district court
where charges were pending. COA also erred in concluding that
a motion to dismiss constituted proper notice of a request for
disposition in the district court. Lastly, no detainers were filed
against appellee for bail jumping and failure to appear, so COA
had no authority to dismiss those charges.
State’s PDR from Bexar County

Evans v. State, __S.W.3d__ (Tex.Crim.App. No. 0147-09,
12/16/09); Affirmed
Here CCA reaffirms that indecency with a child is a lesserincluded offense of aggravated sexual assault of a child when
both offenses are predicated on the same act. Hall v. State, 225
S.W.3d 524 (Tex.Crim.App. 2007), did not undermine Cun
ningham v. State, 726 S.W.2d 151 (Tex.Crim.App. 1987), and
Ochoa v. State, 982 S.W.2d 904 (Tex.Crim.App. 1998). In Cun
ningham and Ochoa, CCA ruled that all elements of indecency
with a child are included in aggravated sexual assault of a child,
and that indecency with a child is a lesser-included offense of
aggravated sexual assault of a child.
[T]he real question is whether the texts of the inde‑
cency-with-a-child and aggravated-sexual-assault-ofa-child statutes themselves clearly express a legislative
intent to inflict multiple punishments for a single in‑
cident. We agree with the concurrence in Ochoa that
“[n]o such clear intent appears in the language of the
statutes,” and that, “in fact, the language appears to
indicate the contrary.”
State’s PDR from Nueces County

Lovill v. State, __S.W.3d__ (Tex.Crim.App. No. 0401-09,
12/16/09); Reversed
Upon a hearing to revoke Amber Lovill’s community su‑
pervision, the trial judge amended the terms of supervision to
account for Lovill’s pregnancy. Lovill filed a motion for new
trial alleging that she was subjected to gender-based selective

prosecution in violation of the Equal Protection Clauses to the
U.S. and Texas Constitutions, the Due Process Clause to the
U.S. Constitution, the Texas Constitution’s due course of law
provision, and the Texas Equal Rights Amendment. The trial
judge denied the motion. COA granted habeas corpus relief.
CCA holds that Lovill forfeited her selective prosecution com‑
plaint because her revocation proceeding statements were not
specific and timely as required by Rule 33.1 of the Texas Rules
of Appellate Procedure.
Lovill’s statements were not specific enough to apprise the
trial judge that she was complaining about gender-based selec‑
tive prosecution in violation of her constitutional rights. Lovill
did contend that but for her pregnancy, the Probation Depart‑
ment would not have reported her violation of supervision, and
the DA would not have moved to revoke supervision. However,
at no time did Lovill challenge the legality of the entire revoca‑
tion proceeding on the basis of gender-based selective prosecu‑
tion or discrimination. While not always required, when a legal
claim is rarely urged, the complaining party should invoke the
controlling federal and state constitutional provisions or use
key legal phrases to ensure that the trial judge is informed of
the particular complaint.
Lovill’s complaint was not timely because the first time she
specifically informed the trial judge that she was challenging
the constitutionality of the proceedings, as required by Rule
33.1, was in her motion for new trial. It is unsettled law that a
motion for new trial claiming selective prosecution is sufficient
for preservation purposes.
Court’s PDR

Garner v. State, __S.W.3d__ (Tex.Crim.App. No. 090407, 12/9/09); Affirmed
Appellant was convicted of aggravated robbery. On appeal,
appellant’s counsel filed an Anders brief and moved to withdraw
from the case because there were no non-frivolous points of er‑
ror. He did present one point that could potentially be the only
appealable error. Appellant then filed a pro se brief presenting
ten separate points of error. COA issued a memorandum opinion
responding to both counsel’s Anders brief and appellant’s brief,
ultimately finding no issues of arguable merit. Appellant filed a
pro se PDR raising the same points of error and contending that
COA erred by analyzing the points of error instead of simply
determining whether they had merit. CCA granted review on
its own motion and holds that when a court finds no issues of
arguable merit in an Anders brief, it may explain why. COA’s
detailed discussion of appellant’s points of error did not inher‑
ently “open the door” to their possessing arguable merit. The
legal discussion, although lengthy, was neither complex nor
based on unsettled precedent, and it did not necessarily imply
any arguable merit. An analysis could be so complex, or be
based so wholly on unsettled precedent, that it might suggest
that a particular ground carries arguable merit. And if extensive
analysis were needed to both explain the law and set forth new

legal standards, then it would be meritorious and should be
remanded to the trial court for appointment of new counsel.

Writ Opinions
Habeas Corpus

Ex parte Chabot, __S.W.3d__ (Tex.Crim.App. No.
75,940, 12/9/09); Relief granted
Applicant was convicted of murder and sentenced to life
imprisonment. He claims that new DNA evidence establishes
that the State’s chief witness, Gerald Pabst, presented perjured
testimony at trial, which would make applicant’s conviction a
denial of due process as embodied in the Fourteenth Amend‑
ment to the U.S. Constitution. Applicant points to the fact that
“Pabst denied sexually assaulting or harming the victim in any
way, claimed that he acted only under duress, and insisted that
he was in another room of the house when these violent acts
occurred.” The DNA evidence, he says, contradicts this testimony
because it excludes both applicant and the victim’s husband
but matches Pabst’s DNA. Pabst’s testimony provided the only
direct evidence that applicant committed the sexual assault and
murder. CCA agrees with applicant, as does the State and the
convicting court. Applicant’s due-process rights were violated,
notwithstanding the absence of the State’s knowledge of the
perjured testimony at the time of trial. It is more likely than
not that Pabst’s perjured testimony contributed to applicant’s
conviction and punishment.
Ex parte Broadway, __S.W.3d__ (Tex.Crim.App. Nos.
76,059, 76,060, 12/16/09); Relief denied
Applicant pled guilty to delivery of a controlled substance
and retaliation and true to enhancement paragraphs for prior
convictions. Before applicant entered his plea, the judge reviewed
the options: “Jury trial or you could take a plea bargain, which
is a minimum of 25 years in prison or do an open plea which
would allow me to consider giving some kind of drug treatment
on probation.” Applicant declined the plea bargain and chose
to enter an open plea with the hope that the judge would place
him on deferred adjudication community supervision with drug
treatment. To secure the judge’s ability to consider deferred adju‑
dication, applicant waived his right to a jury trial. After remind‑
ing Applicant that no plea bargain existed, the judge assessed
punishment at 25 years’ imprisonment. In his applications for
writs of habeas corpus, applicant alleged ineffective assistance
on the grounds that his attorneys failed to inform him of his
right to appeal his sentence and that they allowed him to sign
a waiver of appeal before being sentenced.
CCA holds that a defendant may knowingly and intelligently
waive his entire appeal as a part of a plea, even when sentencing
is not agreed upon, where consideration is given by the State for
that waiver. Applicant voluntarily, knowingly, and intelligently
waived his right to appeal because (1) his waiver was the result
of a bargain, and (2) he knew the consequences of his waiver.

Ex parte Lane, __S.W.3d__ (Tex.Crim.App. No. 76,141,
12/16/09); Relief granted
A jury convicted applicant of possession of a controlled sub‑
stance and received the maximum punishment—a life sentence.
Applicant alleges that her trial counsel provided constitutionally
ineffective assistance at both the guilt and punishment stages.
CCA agrees that counsel should have objected during the
guilt stage to testimony about the extent of the meth problem,
the manner in which meth is distributed in Texas, and the prices
of meth; and the prosecutor’s argument, outside the record, that
applicant was bringing meth into Smith County to poison the
children and turn them into addicts, and that children were in
fact using meth. However, applicant failed to show that, but for
counsel’s deficient performance, the outcome at the guilt stage
would have been different.
Applicant did show a reasonable probability that the out‑
come at punishment would have been different but for counsel’s
deficient performance. A DEA agent’s testimony on the general
dangers and societal costs of meth was irrelevant and unduly
prejudicial, and there was no reasonable basis for counsel’s fail‑
ure to object to this. Counsel was also deficient for failing to
request pretrial notice of the State’s experts, determine that a
DEA agent would testify, properly object to his testimony, and
call an expert in rebuttal. CCA remands to the trial court for a
new punishment hearing.
Ex parte Watson, __S.W.3d__ (Tex.Crim.App. No. 029408, 12/16/09) (Opinion on Rehearing); Affirmed
Following a traffic accident in which he struck a motor‑
cyclist, appellant pled no contest to a misdemeanor charge of
failing to yield the right of way while attempting to turn left.
Later he was indicted for the felony offense of intoxication as‑
sault. He interposed a double-jeopardy objection via a pretrial
application for writ of habeas corpus, but the trial court denied
relief and CCA affirmed.
Appellant argues that CCA’s ruling on that original submis‑
sion was not faithful to the cognate pleadings approach adopted
in Hall v. State, 225 S.W.3d 524 (Tex.Crim.App. 2007). Under the
cognate pleadings approach, the elements and the facts alleged in
the charging instrument are used to find lesser-included offenses.
CCA ruled that the descriptive averment in the intoxicationassault indictment, “failing to yield the right of way while turn‑
ing left,” did not constitute an element of the offense, but only
a means by which the offense was accomplished.
CCA explains that the conduct alleged in the intoxicationassault indictment was not sufficiently detailed or complete to
deduce the elements of the lesser offense. “[I]n Hall we adopted
the cognate pleadings approach exclusively and expressly rejected
all other approaches to lesser-included offense determinations,
including the strict statutory approach. Our opinion on original
submission in this case came dangerously close to resurrecting this
latter, expressly abandoned approach. This was not our intent.”

Death Penalty
Direct Appeal

Williams v. State, __S.W.3d__ (Tex.Crim.App. No.
75,811, 12/16/09); Affirmed
Facts: Appellant was convicted of capital murder and sen‑
tenced to death.
Holdings:
1. The evidence, viewed in the light most favorable to the
verdict, was legally sufficient for the jury to conclude that appel‑
lant murdered the victims during the same criminal transaction;
appellant engaged in a continuous and uninterrupted chain of
conduct over a very short period of time.
2. The evidence, viewed in a neutral light, was also factually
sufficient.
3. The trial court did not abuse its discretion by admitting
extraneous offense evidence because appellant opened the door
by deliberately choosing to question a witness about the ex
traneous murders.
4. Trial counsel did not render ineffective assistance by
opening the door to evidence of the extraneous murders. Coun‑
sel articulated his reason for asking about the murders, and
appellant has failed to overcome the presumption that counsel
employed sound trial strategy.
5. The trial court properly overruled appellant’s Batson ob‑
jections to the State’s peremptory challenges of three prospec‑
tive jurors. Appellant, however, failed to preserve one of the
objections because counsel did not secure an express or implied
ruling.
6. The trial court did not violate Rule 403 by admitting
gruesome photographs because the photographs had probative
value in that they depicted both the crime scene and the victim’s
injuries.

Court of Appeals
Summaries are by Chris Cheatham, of Cheatham and
Flach, PLLC, Dallas, Texas.
“[S]imply because a stepparent and stepchild may
have had a past relationship sufficient to satisfy the
[abandoning or endangering a child statute], that rela
tionship and its legal ramifications do not continue once
the stepparent separates from the child’s mother and
leaves the abode.”
Rey v. State, __S.W.3d__, 2009 Tex. App. LEXIS 7657
(Tex.App.—Amarillo 9/30/09)
“Leaving a three-year-old alone in the dark of night is repre‑
hensible; there is no doubt of that. . . . While such conduct may
arguably evince activity potentially criminal under §22.041(c)
of the Texas Penal Code (criminalizing an action or omission
that exposes a child under 15 to imminent danger of death,

bodily injury or physical or mental impairment), that is not the
provision under which the State opted to prosecute appellant.
Instead, it chose a penal statute that obligated it to prove first
the youth was in his care, custody, or control.”
D’s hands deemed a deadly weapon, essentially because
D was bigger than the victim and also due to the below;
“[t]hat a shelf in the pantry may have actually caused
the wound is of no consequence.”
Quincy v. State, __S.W.3d__, 2009 Tex. App. LEXIS 7645
(Tex.App.—Amarillo 9/30/09)
“Here, the evidence showed there was a size difference be‑
tween the victim and [D] . . . He grabbed the victim’s throat with
his hand and caused bruising consistent with choking near her
collarbone. He struck the victim on the head with his closed fist
with force sufficient to create a significant gaping wound that
split the victim’s scalp, caused profuse bleeding, and required
fourteen staples to close. That a shelf in the pantry may have
actually caused the wound is of no consequence where [D’s]
striking of the victim caused her to fall into the pantry. After
knocking the victim into the pantry, he punched the victim again
with his closed fist in the side of her head and then her back.”
D’s conviction of DWI reversed — even though evi
dence showed that D was intoxicated at the accident
scene upon Trooper’s arrival and even though D ad
mitted to driving the vehicle—because no evidence
was presented to show how recently the vehicle was
driven or how much time elapsed between accident and
Trooper’s arrival.
Scillitani v. State, 297 S.W.3d 498 (Tex.App.—Houston
[14th Dist] 2009, SPA’s PDR filed 1/22/10)
“[N]either direct nor circumstantial evidence establishes
the necessary temporal link between [D’s] driving and his in‑
toxication.”
Medical examiner’s autopsy report deemed testimonial;
the lead investigator and a police evidence specialist
attended the autopsy, and, thus, it was reasonable to
assume that the medical examiner understood that the
report would be used prosecutorially.
Wood v. State, __S.W.3d__, 2009 Tex. App. LEXIS 7882
(Tex.App.—Austin 10/7/09)
Trial court’s error in failing to instruct jury to disregard
prosecutor’s statement that D was a “monster” did not
require reversal.
Ponce v. State, __S.W.3d__, 2009 Tex. App. LEXIS 7660
(Tex.App.—Eastland 10/1/09)
“The solitary mention of the word ‘monster’ in this record
was not an argument calculated to deprive [D] of a fair and
impartial trial.”
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Motion to Recuse Trial Judge Due to (a) Bias,
Pressure as an Elected Judge and/or (b) Lack of
Training and Qualifications in Death Penalty Cases
by John Niland & Philip Wischkaemper
INDICTMENT NO. _______
STATE OF TEXAS
V.
_______________

§
§
§
§
§

IN THE DISTRICT COURT OF
___________ COUNTY, TEXAS
___________ JUDICIAL DISTRICT

Now comes _________________________ pursuant to the Fifth, Sixth, Eighth, and Fourteenth Amend
ments to the United States Constitution, as well as Article 26.052 of the Texas Code of Criminal Proced
ure, moves the Court to Order first, that any judge who lacks experience presiding over criminal cases
be recused on the ground that such a judge is unprepared to preside over a capital case. Second, the
Defendant moves the Court to Order that any elected judge presiding over this case should be recused on
the ground that such judges have an inability to remain impartial in capital cases. In support thereof, the
Accused would show
1. The Accused has been indicted for capital murder.
2. The State is seeking the death penalty. The Eighth Amendment to the United States Constitution
requires a “greater degree of accuracy and fact finding than would be true in a non-capital case.”
Gilmore v. Taylor, 508 U.S. 333, 342 (1993), see also Woodson v. North Carolina, 428 U.S. 280,
305 (1976).
3. It is the duty of this Court and the Texas Court of Criminal Appeals to make certain that the death
sentence is not “wantonly or freakishly” imposed and that the purposes of Article 37.071 of the
Texas Code of Criminal Procedure are accomplished. Ellason v. State, 815 S.W.2d 656, 660 (Tex.
Crim. App. 1991).
4. The Supreme Court of the United States has clearly acknowledged the distinctive nature of
capital cases apart from other criminal cases, calling the death penalty “unique and irreversible.”
Woodson, 428 U.S. at 287. The Court has further recognized that the death penalty is “different
in kind from any other punishment imposed under our system of criminal justice,” and thus that

it “could not be imposed under sentencing procedures that created a substantial risk that it would
be inflicted in an arbitrary and capricious manner.” Gregg v. Georgia, 428 U.S. 153, 188 (1976).
Pursuant to this acknowledgement, the Supreme Court and the states, including Texas, have
adopted heightened procedural safeguards for imposing capital punishment. These include but are
not limited to the following:
		 a.	Ensuring Competent Representation. As discussed below, Article 26.052 of the Texas Code of
Criminal Procedure requires that lead counsel for death penalty defendants have significant
experience in criminal law (specifically in litigating the punishment phases of capital cases),
have participated in advanced training regarding death penalty defense, and have strong pro
fessional records as defense attorneys.
		 b.	Automatic Appeal. In reinstating capital punishment in Gregg v. Georgia, the Court gave consid
erable weight to a new Georgia statute requiring automatic appeal of all death sentences as a
“further safeguard . . . to ensure that death sentences are not imposed capriciously or in a freak
ish manner.” Gregg v. Georgia, 428 U.S. at 194–195. Texas statutes similarly provide for auto
matic appeal in capital cases. Tex. Code Crim. Proc. art. 37.071 §2(h).1
		 c.	Special Jury Requirements in Capital Cases. The Supreme Court has held that as a minimum
guarantee of due process, sentencers in capital cases must weigh all evidence presented by
the defendant before imposing the death penalty. See Kansas v. Marsh, 548 U.S. 163, 175
(2006). Texas’ criminal code goes far beyond this procedural floor, mandating that only a
jury may impose a death sentence, and only after unanimously finding (i) that the defendant
is a continued danger to society and (ii) that there is not sufficient mitigating evidence. Tex.
Code Crim. Proc. art. 37.071 §2(b)–(g) (emphasis added).2 Further, unlike in all other criminal
proceedings, a defendant in Texas does not even have the option of waiving his right to a jury
trial if the state chooses to pursue the death penalty. Tex. Code Crim. Proc. art. 1.13.
Motion for Recusal Based on Inability of Elected Judges
to Remain Impartial in Capital Cases
1. Judicial fairness and impartiality are the cornerstones of our legal system. The United States and
Texas Constitutions both contain guarantees of an impartial jury in criminal prosecutions; principles
of due process and due course of law, codes of criminal procedure, and professional codes of con
duct have extended these guarantees to cover judges and presiding officers.
2. Under Texas law, motions to recuse in both civil and criminal cases are governed by the Texas
Rules of Civil Procedure, which state that a judge must recuse himself in any proceeding in which
(a) his impartiality might be questioned, or (b) he knows that he has any interest that could be sub
stantially affected by the outcome of the proceeding. Tex.R. Civ. P. 18a and 18b. See also West
brook v. State, 29 S.W.3d 103, 120 (TX 2000). This rule is reflected in federal law in 28 U.S.C.
§455, requiring a judge whose impartiality might reasonably be questioned to disqualify himself
from a proceeding. This directive is specifically applicable where the judge has an interest that
could be substantially affected by the outcome of the proceeding.
3. In addition to legislative regulation of judicial impartiality, the American Bar Association’s Model
Code of Judicial Conduct addresses political influence more directly. Canon 2 of the Code states
generally that “[a] judge shall perform the duties of judicial office impartially, competently, and
diligently.” American Bar Association Model Code of Judicial Conduct, Canon 2, Rule 2.4 (2007).
Rule 2.4 covers external influences more specifically, stating in relevant part that (a) a judge shall
not be swayed by public clamor or fear of criticism, and (b) a judge shall not permit family, social,
political, financial, or other interests or relationships to influence the judge’s judicial conduct or
judgment.
4. Over the last several decades, criminal issues, particularly the death penalty, have proven to be
salient political subjects. Politicians have effectively appealed to the public by asserting that they
are “tough on crime.” Because crime is a one-sided issue that concerns nearly every member of the
public, even those politicians who might otherwise oppose capital punishment profess to support
the death penalty as a tough response to violent crime and thereby appease their constituents. For

example, the candidates in the 1990 Texas gubernatorial race argued about which of them was
responsible for the most executions and who could do the best job in executing more people.
Stephen B. Bright and Patrick J. Keenan, Judges and the Politics of Death: Deciding Between the
Bill of Rights and the Next Election in Capital Cases, 75 B.U. L. Rev. 759, 772 (1995). By 1994, the
National Governors’ Association observed that “the top three issues in gubernatorial campaigns this
year are crime, crime, and crime.” Id., quoting Leslie Phillips, “Crime Pays as a Political Issue,” USA
Today, Oct. 10, 1994, at 11A.
5. History has shown that elected judges are particularly susceptible to the pressures of a pro-deathpenalty public. Justice Stevens has observed that the present political climate is one “in which
judges who covet higher office—or who merely wish to remain judges—must constantly profess
their fealty to the death penalty.” Harris v. Alabama, 513 U.S. 504, 519 (1995) (dissenting). In Texas,
the fate of judges is especially tied to politics by virtue of the fact that judges run under party af
filiations. See Orrin W. Johnson and Laura Johnson Urbis, Judicial Selection in Texas: A Gathering
Storm?, 23 Tex. Tech L. Rev. 525, 526, n.6 (1992). The Supreme Court has stated that it is the role
of the judge “to hold the balance nice, clear, and true between the state and the accused.” Tumey
v. State of Ohio, 273 U.S. 510, 523 (1927). The ABA’s Code of Judicial Conduct states even more
explicitly that judges are not to be influenced by politics. Yet judges are painfully aware of the
effect that their judicial decisions can have on their careers, and examples abound of campaigns
attacking judges for their “softness” on crime. In Texas, voters removed a respected conservative
former prosecutor who had served twelve years on the Texas Court of Criminal Appeals after the
reversal of a highly publicized capital murder case, replacing him with a lawyer who promised to
uphold more death sentences, despite having been accepted to the Texas bar less than two years
before (with no prior criminal law experience) and having been fined for practicing law with
out a license. Richard C. Dieter, Killing for Votes: The Dangers of Politicizing the Death Penalty
Process, Death Penalty Information Center, available at http://www.deathpenaltyinfo.org/node/379
(October 1996). As one scholar of elected judges has noted, “[t]he margin of safety for judges on
retention ballots is rapidly declining to the point that one unpopular decision can make any justice
vulnerable.” Gerald F. Uelmen, Commentary: Are We Reprising a Finale or an Overture?, 61 S. Cal.
L. Rev. 2069, 2072 (1988). Accordingly, studies have shown that judges become significantly more
punitive the closer they are to standing for reelection. Gregory A. Huber and Sanford C. Gordon,
Accountability and Coercion: Is Justice Blind When It Runs for Office?, 48 Am. J. of Pol. Sci. 247,
261 (2004).
6. As Justice Brennan once noted, the risk of the biased judge is “particularly acute” in the context
of a capital case—and when judges are elected or otherwise harbor political aspirations, “the
pressures [to secure a conviction] are particularly dangerous.” Wainwright v. Witt, 469 U.S. 412,
459 (1985) (J. Brennan, dissenting). Experience across the nation, and particularly in Texas, has
proven that judges’ actions on the bench are influenced by public reactions to capital case de
cisions. The demands of due process, as well as the commands of both the ABA Model Code of
Judicial Conduct and the Texas Code of Criminal Procedure, require that judges facing reelection,
and who are thus susceptible to proven political pressures, recuse themselves from capital cases.
Motion for Recusal Based on Inexperience of the Trial Judge
1. Article 26.052 of the Texas Code of Criminal Procedure requires that counsel appointed in death
penalty cases be not only competent, but also possess substantial experience in both criminal and
capital matters. These requirements are stringent and include, but are not limited to, the following:
		 a.	Lead counsel in capital cases must exhibit “proficiency and commitment to providing quality
representation to defendants in death penalty cases” and must never have been found to have
rendered ineffective assistance of counsel during the trial or appeal of any capital case.
		 b.	Lead counsel must have at least five years of experience in criminal litigation.
		 c.	Lead counsel must have tried to verdict as lead defense counsel a significant number of felony
cases, including homicide trials.
		 d.	Lead counsel must have trial experience in the use of and challenges to mental health or

forensic expert witnesses and presenting mitigating evidence at the penalty phase of a death
penalty trial.
		 e.	Finally, lead counsel must have participated in continuing legal education courses or other
training related to criminal defense in death penalty cases.
2. That attorneys representing defendants in capital cases are held to such rigorous standards, much
higher than those required of attorneys in non-capital criminal cases, is a clear articulation of the
Texas legislature’s acknowledgment that capital cases demand a much higher level of procedural
protection than do other cases.
3. Further, as discussed above, both the United States Supreme Court and Texas courts have ac
knowledged the unique nature of capital cases and adjusted procedural standards accordingly,
as evidenced by the unique requirements of ensuring competent representation in capital cases,
providing for automatic appeal of capital cases, and imposing special jury requirements in capital
cases.
4. It follows from the immensely heightened procedural protections attached to capital punishment
proceedings that the requirements of judges presiding over capital cases in terms of both experi
ence and capital punishment–related continuing legal education should also be significantly
heightened. Specifically, just as the Texas Code of Criminal Procedure and the Due Process Clause
of the United States Constitution require knowledgeable and experienced counsel in capital pun
ishment cases, it naturally follows that they must also require experienced and knowledgeable
triers of law in those cases.
5. Though judges are ordinarily afforded a strong presumption of judicial fitness and impartiality,3 this
is merely a presumption, and one that must be more easily rebuttable in the capital punishment
context, where the consequences of allowing an inexperienced judge to preside over a case may
mean the difference between life and death for the defendant.
6. Further, although judges do not always have a duty to recuse themselves, they have the discretion
to do so, particularly where the stakes are high for themselves or the line is blurry as to whether or
not recusal is proper.4
7. In the case at bar, the judge lacks any experience with cases in criminal law. Unlike in Goings v.
State, 265 Ga. App. 296 (Ga. App. 2004), in which the Court held that a judge who normally sat as
a juvenile court judge was qualified to preside over an armed robbery prosecution, the judge in this
case has no experience presiding over criminal matters in general, much less over capital cases,
and she has not pursued continuing legal education regarding these matters in order to prepare
herself to take on a case of this nature.
8. Recognizing that capital cases mandate higher procedural standards than non-capital criminal
cases, including more stringent standards regarding the qualifications of judges who preside over
such cases, some states have imposed a categorical rule requiring that trial judges who hear capital
cases be qualified to do so. These rules are based on the acknowledgment that trial judges “play
an important role in the capital punishment system by insuring the fairness of proceedings for all
parties.” Report of the Commission on Capital Punishment, Governor’s Commission on Capital
Punishment (Apr. 15, 2002), http://www.idoc.state.il.us/ccp/ccp/reports/commission_report/index.
html (hereinafter Illinois Commission Report).
		 a.	Florida: The Supreme Court of Florida, for example, has adopted a rule expressly designed “to
prevent the assignment of new judges with no prior experience trying criminal cases to death
penalty cases,” and to ensure “that all judges hearing capital cases have the experience and
training necessary to handle the unique demands of such proceedings.” In re Amendment to the
Florida Rules of Judicial Administration, Rule 2.050(b)(10), 688 So.2d 320 (Fla. 1997).
		 b.	Illinois: Similarly, the Illinois Commission on Capital Punishment (“Illinois Commission”)
has unanimously recommended that the state supreme court mandate that judges presiding
over capital cases undertake capital litigation seminars prior to hearing capital cases. Illi
nois Commission Report at 94–95. The Illinois Commission has urged that this training is
necessary to ensure that judges fully understand the parameters of capital punishment and
that judges presiding over capital cases be the “most qualified” and “best trained.” Robert
M. Sanger, Comparison of the Illinois Commission Report on Capital Punishment with the

Capital Punishment System in California, 44 Santa Clara L. Rev. 101, 152 (2003). The Illinois
Commission recommended that before presiding over capital cases, trial court judges should
be certified to do so by virtue of either experience in hearing criminal cases or completion of
specialized training. Illinois Commission Report at 99.
WHEREFORE PREMISES CONSIDERED, Mr. _____________ prays that prior to further proceedings, the
judge shall recuse himself (herself) or “request the presiding judge of the administrative judicial district to
assign a judge to hear such motion” all pursuant to Tex. R. Civ. P. 18a(c).
Respectfully submitted on this the ____ day of _____, 2010.
By: __________________________
		 COUNSEL FOR THE ACCUSED
		 State Bar No. _____________________
		 Address: _________________________
_________________________
		 Telephone: ( )
_________________________________
		 CO-COUNSEL

Certificate of Service
I hereby certify that a true and correct copy of the above and foregoing instrument has been furnished
to counsel for the State by hand-delivery of a copy of same this the ____ day of ______________________,
2010.

Notes
1. Section 2(h) reads as follows: “The judgment of conviction and sentence of death shall be subject to automatic review by the Court
of Criminal Appeals.” See also Gamboa v. State, 296 S.W.3d 574 (Tex. Crim. App. 2009) (where defendant was convicted of capital
murder, and sentenced to death, direct appeal to the Court of Criminal Appeals of Texas was automatic).
2. Section 2(e)(1) echoes the Supreme Court’s evidentiary standard for mitigation, in that the jury during the punishment phase must
consider “all of the evidence, including the circumstances of the offense, the defendant’s character and background, and the personal
moral culpability of the defendant” in determining whether to impose the death penalty or life imprisonment.
3. See, e.g., Ex Parte Ellis, 275 S.W. 3d 109 (Tex. App. 2008); 48A Texas Practice Guide §40.4 (“[a]n apperance of impropriety occurs
when reasonable minds, with knowledge of all the relevant circumstances disclosed by a reasonable inquiry, would conclude that the
judge’s honesty, integrity, impartiality, temperament, or fitness to serve as a judge is impaired.”
4. Keene Corp. v. Rogers, 863 S.W. 2d 168 (Tex. App. 1993) (“This is not a case where federal law requires recusal, but it is a case
where judicial discretion is exercised in favor of maintaining a judiciary that is not only fair and impartial, but also one which appears
that way”).
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