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Stanley Schneider

To the Judges on the Texas Court of Criminal Appeals

O

President’s
Message

ur criminal justice system is in disarray and is need of strong leadership. This Court has
worked hard to inspire lawyers to participate in continuing legal education. Through
Judge Hervey’s efforts, the Court has been extremely supportive in TCDLA’s initiative to provide
comprehensive CLE to its members and criminal lawyers across the state. In this regard, the
Court’s leadership has been superb. However, judges, prosecutors, and defense attorneys look to
you for even-handed and consistent legal guidance. In the area of forensic science, the need for
strong guidance is imperative. Texans want our system to punish the guilty and free the innocent.
Texans want a system where justice prevails.
We must remember that “justice” is a unique word that has different meanings to different
people. For example, two people watching the same trial—one the surviving spouse of the person
murdered and the other the parent of the person accused of being criminally responsible for that
death—have different views of the word’s meaning. I believe that both would agree on one thing:
Only competent and valid forensic evidence should be presented in courtrooms.
The dilemma we face was best expressed recently by Supreme Court Justice John Paul Stevens
when he told an audience of judges and lawyers that modern pressures on the judicial system have
raised the chance a defendant might be wrongfully convicted, and that “[t]he risk of an incorrect
decision has increased” (USA Today, “Stevens: Risk of wrongful sentence higher,” May 6, 2010).
The National Academy of Science Report on Forensic Science noted in part that among existing
forensic methods, only DNA has been rigorously shown to have the capacity to consistently and
with a high degree of certainty demonstrate a connection between an evidentiary sample and a
specific individual or source. And, in Commonwealth v. Melendez-Diaz, 129 S.Ct. 2527, 2537–38
(2009), the Supreme Court noted that “serious deficiencies have been found in the forensic evi‑
dence used in criminal trials.”
While the Supreme Court quoted the NAS report concerning our nation’s courts in general,
it could have been talking specifically about Texas. For nearly two decades, the validity of forensic
science presented in our State’s courtrooms has been an issue of public scrutiny, national criticism,
and ridicule. There are several reasons why our judicial system is the laughingstock of the nation.
First, the Supreme Court has scrutinized your application of our death penalty statute more than
it has in any other state. Since Penry I, this Court should ask the embarrassing question how many
death penalty cases have been overturned by the United States Supreme Court and lower federal
courts in comparison to those in other states, and why.
Second, and most importantly for this discussion, no state has had more forensic science
scandals during the same time period. In less that two decades, the names of Zain, Erdman, Saldano,
the Houston Police Crime Lab, and Willingham have taken prominent places on the front pages

of the nation’s newspapers. Each is equated with junk or fraudulent
forensic science and controversy. “Tim Cole” is equated with the
conviction and untimely death of an innocent man. To protect the
rights of the accused, the legislature has created a committee to
investigate what needs to be done by the criminal justice system
to protect an innocent man from being sentenced to prison. How
many states have a forensic science commission created that may
one day investigate whether an innocent man was executed and
whether junk science is being used in our courts?
The bottom line is that our state has a problem—a credibility
problem. It is a problem caused by a lack of judicial leadership.
I believe that the Court has a duty to instill in the people con‑
fidence in the integrity of our judicial system. I believe that this
Court must assume its ultimate role as the super gatekeeper of
forensic science. There have to be specific guidelines for admis‑
sibility of forensic science, and the lame language that the Court
only reviews evidentiary rulings for abuse of discretion cannot be
tolerated when it comes to junk science. For example, how many
people are in prison in Texas because of a dog-sniffing identity
lineup? How many people convicted of arson are in prison based
on faulty forensic investigations supposedly under investigation
by the Forensic Science Commission?
The application of the gatekeeper analysis has to be evenhanded and applied in the same manner for state- and defensesponsored science. Judges have to be told that just because “it”— an
“established principle”—is presented does not mean that a particular
scientific technique is proper or represents the current state of sci‑
entific development. For example, eyewitness identification experts
were excluded from many trials even though the science suggested
that an identification can be affected by the manner in which the
police talked to a witness. The Department of Justice published a
manual that few judges or lawyers even know exists.
It is commendable that Judge Cheryl Johnson arranged for
40 Texas trial judges to receive special forensic training. But it is
not enough. I believe that Judge Hervey’s Integrity Unit, while well
intended and informative, can have little effective consequence
because the material presented at its public meetings reaches the
ears of only a select few. Judge Hervey’s desire to engage in forensic
training on a statewide basis is also well intended, but the concept
is flawed from its inception.
Judges cannot dictate what issues in forensic science are impor‑
tant to lawyers. What has to happen is lawyers have to be encouraged
to study and understand that in each case, a forensic expert may
be needed. Trial judges have to understand that even if a person
accused has retained counsel, there may not be enough funds to hire
a competent expert, in which case the State must pay for experts,
experts costing real money. There must be funds for experts even
though a person may not be indigent when counsel is appointed.
What we need is for the Court to set out strict and easy-tounderstand guidelines on the admissibility of competent science

and easy-to-understand guidelines for when a person who is not
indigent for purposes of appointment of counsel may require as‑
sistance for the payment of experts. The Supreme Court’s directives
are clear and understandable. Daubert’s meaning is distinct. Judges
across this state need to understand their responsibility as guard‑
ians of the courthouse against the intrusion of junk science. For
example, in May 2010, Fort Bend County District Judge Clifford
Vasek suppressed dog-sniff lineup evidence in a capital murder
case after listening to testimony for three days on the viability of
the science and the work of Deputy Pickett. Judge Vasek ruled that
there was no scientific basis for its admissibility because the results
of experiments could not be repeated and the methodology used
was questionable. Judge Vasek determined that he was not going to
allow the State to use junk science in his courtroom. Judge Vasek’s
decision must be applauded.
Lawyers need more training. They must understand the law,
the science, and the rules of evidence. And it is the job of the law‑
yer to help educate the judge. In this regard, judges do not always
know what training a lawyer needs to effectively represent a client.
TCDLA has worked hard from its inception to play a significant role
in teaching lawyers about forensic science. The Court has helped
us train lawyers by supporting for the last seven years our foren‑
sic science seminar, which is unique in the United States. At the
forensic science seminar, lawyers can learn the latest techniques
in crime scene investigations, DNA, eyewitness investigation, and
computer analysis, as well as habeas training. Our DWI training,
for example, at Mastering Scientific Evidence—held in conjunction
with the National College of DUI Defense—addresses the latest
technology in blood and breath analysis. Our sexual assault semi‑
nars have examined the soft sciences associated with memory and
false allegations of sexual assault. TCDLA is attempting, with your
help, to train lawyers. But we need your help.
We need this Court to provide constant and consistent guid
ance to trial courts on their gatekeeper role. The Court should
require and develop standards for examining the concept of ineffec‑
tive assistance of counsel based on the failure of lawyers to present
expert testimony in certain cases. A statement of reasonable trial
strategy should not be enough to deny relief. Trial courts should
not be allowed to sign findings of fact in habeas cases prepared by
prosecutors without a hearing. This Court’s opinion in Ex parte
Briggs, wherein this court held that lawyers had a duty to investigate
the scientific evidence involved in a case, is admirable—and a begin‑
ning. We need increased habeas training for judges, and this Court
must scrutinize records and not rubberstamp findings prepared
by prosecutors that avoid issues, endorse junk science, or approve
conduct by institutions known for their fraudulent forensic science.
We need even-handed justice. And most of all, we need this
Court to act as a super gatekeeper and protect individuals accused
from junk science. We need “Tim Cole” to be an issue that is not
under discussion but rather implemented. We need leadership.

Joseph A. Martinez

V

Executive
Director’s
Perspective

ery special thanks to Troy McKinney, Gary Trichter, and Mimi Coffey, course directors
for this year’s 17th Annual Mastering Scientific Evidence seminar held in New Orleans.
Special thanks to Steven Oberman, Dean of the National College for DUI Defense. This is
the sixth MSE seminar TCLDA has done in collaboration with the NCDD. Troy McKinney
was responsible for bringing this collaboration to TCDLA over six years ago. Thanks to
everyone’s efforts, we had 212 attendees. TCDLA looks forward to a long and beneficial
relationship with NCDD.
Special thanks to Maxwell Peck and Mark Snodgrass, course directors for the Survivor
Trial Tactics held in Amarillo. Thanks to everyone’s efforts, we had 22 attendees.
Special thanks also to Heather Barbieri, president of the Collin County Criminal De‑
fense Lawyers Association, and David Moore, course directors for the Survivor Trial Tactics
seminar held in McKinney. Thanks to their efforts, we had 52 attendees.
Very special thanks to Lynn Richardson, Dallas County Public Defender, and Philip
Wischkaemper, course directors for the Indigent Defense seminar in Dallas on May 6. Thanks
to Lynn, Philip, and the lineup of outstanding speakers, we had 100 attendees.
Very special thanks to David Burrows, who put together the second annual DWI Defense
Project in Dallas on May 7. David put together an outstanding lineup of speakers, including
Larry Boyd, George Milner, Mark Daniel, and others. We had 259 attendees.
Special thanks to Troy McKinney, Gary Trichter, and Doug Murphy, who flew to El Paso
from Houston to do a special CLE on DWI for the El Paso Public Defenders. Unfortunately,
there was a bomb threat called in that resulted in the El Paso County Courthouse being
closed down for the day and the training canceled. Troy, Gary, and Doug will be back to do
a rescheduled training.
We invite all TCDLA members to attend the annual Members’ Retreat to be held June
23–24 at beautiful Tapatio Springs Resort in Boerne (20 miles northwest of San Antonio).
Golf, horseback riding, and hiking are just some of the activities you can enjoy there. Please
join us for summer fun and take a hand in shaping the future of TCDLA. You can go to
Tapatio Springs website, www.tapatio.com, for more information.
Please join us this summer at any of the scheduled seminars. Get outstanding CLE and
bring the family:
July 8–9 Survivor Trial Tactics, South Padre Island (no tar balls allowed)
August 12 Getting It: Understanding the Science and Language of DNA, Austin
August 13 8th Annual Top Gun: DWI Trial Acquittal—From Start to Finish, Austin
August 20	SACDLA Ultimate Cross-Examination Seminar, San Antonio (co-spon
sored with the San Antonio Criminal Defense Lawyers Association)
Sept. 2–3 Voire Dire Seminar, Austin

Greg Westfall

I

Editor’s
Comment

have a friend who is a roofer. He has been blue collar his entire life. He also plays guitar
and sings. That’s how we know each other. He is also a Republican. Actually, that’s not
exactly accurate. He is a “Glenn Beck-912-Tea Party-protect our borders, we’re about to be
overrun!-all hail state’s rights!” Republican. Here in Tarrant County, we have quite of few of
them. They appear in our jury panels every day.
I have always been very baffled by people like my friend—conservative, straight-ticket
Republican voters with blue-collar jobs. It’s not like he sees eye to eye with the conservative
social agenda. To the extent he does speak about politics (which, I guess, is pretty much all
the time), he is talking about economics and ideology. He hates taxes. He hates illegal im‑
migrants. He hates Obama. He hates Obamacare. He hates liberal activist judges (he really
uses that term). He hates. He hates. He hates.
It’s easy for someone like Ted Nugent (who my friend thinks an awful lot of) to have
opinions like this. He’s filthy rich and has figured out how to parlay his political views into
dollars—kind of like Sean Hannity, but with long, scraggly hair, a machine gun, and a barely
legal girlfriend. But my friend is a roofer. If he got hurt on his job, he would surely be vic‑
timized a second time by whatever insurance company covered his claim—an insurance
company he has aided and abetted with his votes and views.
I really do like this guy. We have been friends for ten years. But he’s a Hater.
Hating is really in fashion. And no wonder—there are so many ways to express it these
days. Long gone is the time when we were admonished that if we didn’t have something
nice to say then we should say nothing at all. Don’t worry about that. Today, if we feel like
really going off on someone, we can log on to the internet and leave comments after stories
or reply to blogs. And the greatest thing of all, it can all be done in exquisite anonymity. We
can comment without using our names. We can even use an avatar! After all, hatred feels
the best when done in secrecy with like-minded individuals.
All this gives hatred an outlet, the ability to exercise. Anything gets more powerful with
use. Hatred is no exception. We have to be able to exercise our hatred to really keep it strong.
And it seems we are more free to hate today than ever before.
Oh, don’t get me wrong. I’m no Gandhi. I can hate alongside the best of them. Right
now, though, most of the hatred out there is directed at the little guys—immigrants, poor
people, religious minorities—the very people we most often represent. Oh, there’s a little bit
of righteous indignation being directed at Wall Street and the folks who brought you what
promises to be the worst oil spill in our country’s history, but that’s nothing compared to the

hatred directed downhill. The recent law in Arizona is a fine
example. Lots of great comments on the internet about that one.
But the “hatred of the little guy” thing has never really appealed
to me. And that is what is mostly in fashion these days.
Alas, the fashion today is pretty much the same as it has
been for most of our country’s history. Slavery and Segregation.
Red Scares. What we did to the Native Americans. Persecution
of immigrants and Jews in the 19th and 20th centuries. Persecu‑
tion of immigrants and Muslims in the 21st. The death penalty.
There’s always been plenty of hate to go around.
It’s amazing that through all this, somehow, we have man‑
aged to come up with one of the best judicial systems on the
planet, given that so much of it relies on juries. In To Kill a
Mockingbird, Harper Lee wrote, “Our courts have their faults, as
does any human institution, but in this country our courts are
the great levelers, and in our courts all men are created equal.”

That’s true, of course, except when it isn’t. Needless to say, a lot
of injustice has happened in our courts, as To Kill a Mockingbird
goes on to demonstrate.
But it really does seem like in court everyone has at least
a shot at equality, and it’s because of juries rather than despite
them. The longer I practice, the more I have come to believe
this is true. There are “not guilty” verdicts rendered in Tarrant
County virtually every week by honest-to-God juries. How does
that happen in a land so apparently drenched in hatred? Perhaps
We the Haters are just on our best behavior in court. Somehow
in the courtroom, a lot of times we do just seem to rise above it.
Ironically, my buddy the roofer will never be a part of the
powerful interests he so ardently supports. Nor will I, but just
for different reasons.
Ah, common ground.

2010 TCDLA Rusty Duncan
Golf Tournament Hole Sponsors
1. Jim Huggler (Tyler)
2. Lindeman, Alvarado & Frye (Houston)
3. The Law Firm of Bobby D. Mims, PC (Tyler)
4. Jerry Orton, Mitigation Expert (Montgomery)
5. Jim Darnell, PC (El Paso)
6. M
 axwell C. Peck III, Attorney and Counselor at
Law (Amarillo)
7. Chappell, Lanehart & Stangl, PC (Lubbock)
8. Holmes & Moore, PLLC (Longview)
9. Texas Investigation and Forensic Services (Tyler)
10. M
 ark Graham, on behalf of his niece, Mary Jo
Holloway (Chappell Hill)
11. Habern, O’Neil & Pawgan, LLP (Huntsville)
12. Trichter and Murphy (Houston)
13. Clay Steadman (Kerrville)
14. Harold Danford (Kerrville)
15. H
 ill Country Criminal Defense Lawyers
Association (Kerrville)
16. Heather Barbieri, Barbieri Law Firm, PC
17. eLawSoftware (Austin)

F. R. Buck Files Jr.

I

Federal
Corner

t is disappointing for me to realize that the legal universe in which I live in is very small.
I was reminded of that this week when I read United States v. Stevens, ___ S.Ct. ___, 2010
WL 1540082 (April 20, 2010). Stevens, who had been convicted of a violation of 18 U.S.C.
§48, prevailed on his First Amendment challenge to the constitutionality of that statute.
In all the pleadings I have filed in state and federal cases, I have never based my argu‑
ment on the First Amendment to the Constitution of the United States. Neither have I cited
the First Amendment in any objection I have made during any pretrial or trial proceeding.
Looking back, it’s those protections afforded by the Fourth, Fifth, Sixth, and Fourteenth
Amendments that defense lawyers commonly rely upon. Occasionally, in a capital murder
case or on a bail issue or in resisting forfeitures or restitution, we cite the Eighth Amendment.
But where has the First Amendment been for us?
Our brothers and sisters who represent the media commonly rely on the First Amendment
and sometimes obtain relief on an issue before we do; e.g., on April 10, 2010, the Supreme
Court held that the defendant’s Sixth Amendment right to a public trial was violated when
the trial court excluded the public from the voir dire of prospective jurors. Presley v. Georgia,
130 S.Ct. 721 (2010). Interestingly, the Supreme Court had already answered this question
on a First Amendment challenge in Press-Enterprise Co. v. Superior Court of California, 104
S.Ct. 819 (1984), holding that the voir dire of prospective jurors must be open to the public
under the First Amendment.
But back to Stevens. The case is interesting—to me—for two reasons: First, Chief Justice
Roberts’ opinion is absolutely clear and just makes good sense as to why a statute—passed
with the best of intentions—is overbroad and unconstitutional; and, second, the case includes
a discussion about “crush videos.” I would venture a guess that a majority of our TCDLA
members have never possessed a “crush video”—and if they have, they might not admit it.
Chief Justice Roberts’ opinion includes, in part, the following:
[The Statute]
Congress enacted 18 U.S.C. §48 to criminalize the commercial creation, sale, or pos
session of certain depictions of animal cruelty. The statute does not address underlying
acts harmful to animals, but only portrayals of such conduct.

***
Section 48 establishes a criminal penalty of up to five
years in prison for anyone who knowingly “creates, sells,
or possesses a depiction of animal cruelty,” if done “for
commercial gain” in interstate or foreign commerce.
§48(a).1 A depiction of “animal cruelty” is defined as
one “in which a living animal is intentionally maimed,
mutilated, tortured, wounded, or killed,” if that conduct
violates federal or state law where “the creation, sale, or
possession takes place.” §48(c)(1). In what is referred to
as the “exceptions clause,” the law exempts from prohibi‑
tion any depiction “that has serious religious, political,
scientific, educational, journalistic, historical, or artistic
value.” §48(b).
[The Legislative History of “Crush Videos”]
The legislative background of §48 focused primarily on
the interstate market for “crush videos.” According to
the House Committee Report on the bill, such videos
feature the intentional torture and killing of helpless ani‑
mals, including cats, dogs, monkeys, mice, and hamsters.
H.R.Rep. No. 106-397, p. 2 (1999) (hereinafter H.R. Rep.).
Crush videos often depict women slowly crushing ani‑
mals to death “with their bare feet or while wearing high
heeled shoes,” sometimes while “talking to the animals
in a kind of dominatrix patter” over “[t]he cries and
squeals of the animals, obviously in great pain.” Ibid. Ap‑
parently these depictions “appeal to persons with a very
specific sexual fetish who find them sexually arousing
or otherwise exciting.” Id., at 2–3.
[The Question Presented]
The question presented is whether the prohibition in the
statute is consistent with the freedom of speech guaran‑
teed by the First Amendment.
[The Facts]
This case . . . involves an application of §48 to depic‑
tions of animal fighting. Dogfighting, for example, is
unlawful in all 50 States and the District of Columbia
. . . and has been restricted by federal law since 1976. . . .
Respondent Robert J. Stevens ran a business, “Dogs of
Velvet and Steel,” and an associated Web site, through
which he sold videos of pit bulls engaging in dogfights
and attacking other animals. Among these videos were
Japan Pit Fights and Pick-A-Winna: A Pit Bull Documen‑
tary, which include contemporary footage of dogfights
in Japan (where such conduct is allegedly legal) as well
as footage of American dogfights from the 1960s and

1970s. A third video, Catch Dogs and Country Living,
depicts the use of pit bulls to hunt wild boar, as well as
a “gruesome” scene of a pit bull attacking a domestic
farm pig. 533 F.3d 218, 221 (C.A.3 2008) (en banc). On
the basis of these videos, Stevens was indicted on three
counts of violating §48.
[In the Courts Below]
Stevens moved to dismiss the indictment, arguing that
§48 is facially invalid under the First Amendment. The
District Court denied the motion. It held that the depic‑
tions subject to §48, like obscenity or child pornography,
are categorically unprotected by the First Amendment.
. . . It went on to hold that §48 is not substantially over‑
broad, because the exceptions clause sufficiently nar‑
rows the statute to constitutional applications. . . . The
jury convicted Stevens on all counts, and the District
Court sentenced him to three concurrent sentences of 37
months’ imprisonment, followed by three years of super‑
vised release. . . . The en banc Third Circuit, over a threejudge dissent, declared §48 facially unconstitutional and
vacated Stevens’s conviction. Stevens challenged §48 on
its face, arguing that any conviction secured under the
statute would be unconstitutional. The court below de‑
cided the case on that basis, 533 F.3d, at 231, n. 13.
[The Granting of Certiorari]
We granted the Solicitor General’s petition for certiorari
to determine “whether 18 U.S.C. 48 is facially invalid
under the Free Speech Clause of the First Amendment.”
[The Court’s Reasoning]
As we explained two Terms ago, “[t]he first step in over‑
breadth analysis is to construe the challenged statute;
it is impossible to determine whether a statute reaches
too far without first knowing what the statute covers.”
United States v. Williams, 553 U.S. 285, 293, 128 S.Ct.
1830, 170 L.Ed.2d 650 (2008). Because §48 is a federal
statute, there is no need to defer to a state court’s authority
to interpret its own law.
We read §48 to create a criminal prohibition of alarming breadth. To begin with, the text of the statute’s ban
on a “depiction of animal cruelty” nowhere requires that
the depicted conduct be cruel. That text applies to “any
. . . depiction” in which “a living animal is intentionally
maimed, mutilated, tortured, wounded, or killed.” §48(c)
(1). “[M]aimed, mutilated, [and] tortured” convey cru‑
elty, but “wounded” or “killed” do not suggest any such
limitation [emphasis added].

***
We agree that “wounded” and “killed” should be read
according to their ordinary meaning. . . . Nothing about
that meaning requires cruelty.
While not requiring cruelty, §48 does require that
the depicted conduct be “illegal.” But this requirement
does not limit §48 along the lines the Government
suggests. There are myriad federal and state laws con‑
cerning the proper treatment of animals, but many of
them are not designed to guard against animal cruelty.
Protections of endangered species, for example, restrict
even the humane “wound[ing] or kill[ing]” of “living
animal[s].” §48(c)(1). Livestock regulations are often
designed to protect the health of human beings, and
hunting and fishing rules (seasons, licensure, bag limits,
weight requirements) can be designed to raise revenue,
preserve animal populations, or prevent accidents. The
text of §48(c) draws no distinction based on the reason
the intentional killing of an animal is made illegal, and
includes, for example, the humane slaughter of a stolen
cow.
What is more, the application of §48 to depictions of
illegal conduct extends to conduct that is illegal in only a
single jurisdiction. Under subsection (c)(1), the depicted
conduct need only be illegal in “the State in which the creation, sale, or possession takes place, regardless of whether
the . . . wounding . . . or killing took place in [that] State.”
A depiction of entirely lawful conduct runs afoul of the
ban if that depiction later finds its way into another
State where the same conduct is unlawful. This provi‑
sion greatly expands the scope of §48, because although
there may be “a broad societal consensus” against cruelty
to animals, Brief for United States, there is substantial
disagreement on what types of conduct are properly re‑
garded as cruel. Both views about cruelty to animals and
regulations having no connection to cruelty vary widely
from place to place [emphasis added].
In the District of Columbia, for example, all hunting
is unlawful. . . . Other jurisdictions permit or encourage
hunting, and there is an enormous national market for
hunting-related depictions in which a living animal is in‑
tentionally killed. Hunting periodicals have circulations
in the hundreds of thousands or millions . . . and hunting
television programs, videos, and Web sites are equally
popular. . . . The demand for hunting depictions exceeds
the estimated demand for crush videos or animal fighting
depictions by several orders of magnitude. Compare ibid.
and Brief for National Rifle Association of America, Inc.,
as Amicus Curiae 12 (hereinafter NRA Brief) (estimating

that hunting magazines alone account for $135 million
in annual retail sales) with Brief for United States 43–44,
46 (suggesting $1 million in crush video sales per year,
and noting that Stevens earned $57,000 from his videos).
Nonetheless, because the statute allows each jurisdiction
to export its laws to the rest of the country, §48(a) extends
to any magazine or video depicting lawful hunting, so
long as that depiction is sold within the Nation’s Capital.
Those seeking to comply with the law thus face a bewildering maze of regulations from at least 56 separate
jurisdictions. Some States permit hunting with crossbows,
. . . while others forbid it, . . . or restrict it only to the
disabled, . . . Missouri allows the “canned” hunting of
ungulates held in captivity, . . . but Montana restricts
such hunting to certain bird species. . . . The sharp-tailed
grouse may be hunted in Idaho, but not in Washington
[emphasis added].
***
The disagreements among the States—and the “common
wealth[s], territor[ies], or possession[s] of the United
States,” 18 U.S.C. §48(c)(2)—extend well beyond hunting.
State agricultural regulations permit different methods
of livestock slaughter in different places or as applied
to different animals. . . . California has recently banned
cutting or “docking” the tails of dairy cattle, which other
States permit. . . . Even cockfighting, long considered im‑
moral in much of America . . . is legal in Puerto Rico . . .
and was legal in Louisiana until 2008. . . . An otherwiselawful image of any of these practices, if sold or possessed
for commercial gain within a State that happens to forbid
the practice, falls within the prohibition of §48(a) [emphasis added].
[The Court’s Holding]
We . . . need not and do not decide whether a statute lim‑
ited to crush videos or other depictions of extreme animal
cruelty would be constitutional. We hold only that §48 is
not so limited but is instead substantially overbroad, and
therefore invalid under the First Amendment.
My Thoughts
5 Judge Alito, who wrote a dissenting opinion, will be P.E.T.A.’s
new favorite judge.
5 As one federal judge—who shall remain nameless—said,
“This is an opinion that the public will never understand.”
5 This is, though, an opinion that any defense lawyer who
has raised an issue of constitutional dimension will enjoy
reading.

Alejandro C Martinez, Austin
Piper McCraw, McKinney
Roland Miller Jr., McAllen
Ricardo Montalvo, McAllen
Albert Dixon Patillo III, Kerrville
Elizabeth L. Perry, Dallas
David Ramos, Austin
Paul Shunatona, Dallas
Russell Thorum, Dumas
Rosendo R. Torres, Sugar Land
William P. Weiman, Canadian
Chad Austin West, Dallas
Gary S. Miller, Houston
Craig Randall Novak, Irving
Bruce Roberson, Perryton
Gabriel R. Salais, Corpus Christi

Save the Date!
October 14–15
Holiday Inn Select
Dallas, Texas

Jason Schoel, Odessa
Tom Brent Watson, Kilgore
Investigator Member
Bart L. Veal, Texarkana
Paralegal Member
LaDonna Wilkerson, Dumas
Public Defender Members
Jasmine F. Crockett, Texarkana
Malcom Harden, Dallas
Dietrich Jan Knabe, Dallas
Felix R. Marquez, Dallas
Viki H. Martino, Beeville
Rick C. Shumaker, Texarkana

8th Annual

Regular Members
Summer L. Benford, Austin
William Douglas Bineham, San
Antonio
Bobby Lee Bourlon, Alice
Morgan Bourque, The Woodlands
Joan Cain, Sugar Land
Frank David Chelly, Houston
Bennett Cunningham, Dallas
Paul A. Darrow III, Houston
Joseph A. Florio, San Antonio
Ray A. Gonzalez, Corpus Christi
Michael Hall Hennen, Galveston
Jeff Taylor Jackson, Fort Worth
Seth H. Kretzer, Houston
Nereida Lopez, Mission
Sara Martinez, Dallas

F
O
R
E
N
S
I
C
S

Membership Directory Update
Calling all members. It’s time for the 2010–2011 TCDLA Membership Directory.
Please review your information from the 2009–2010 directory.
Make any changes to your listing ONLINE or use the form below and
fax to 512-469-9107 or email to mrendon@tcdla.com by June 15, 2010.
Current members as of June 15, 2010, will be included.
Questions about your membership status?
Contact Miriam at mrendon@tcdla.com
Note: If you have updated your address with TCDLA in the past year, we will have the
update. Some members may have given their new address but not their new phone/fax.

Name __________________________________________________________________________________________
Firm ___________________________________________________________________________________________
Address ________________________________________________________________________________________
City, State, Zip __________________________________________________________________________________
Office Phone _________________________________________ Office Fax ________________________________
Email Address ___________________________________________________________________________________
Spouse’s Name (if applicable) _____________________________________________________________________
 Please check if you are an investigator.
 Please check if you are a member of a local criminal defense bar association.
Which one? __________________________________
 Please check if you are interested in advertising in the membership directory.
An ad kit will be mailed to you.
The following questions are optional and are for internal statistics ONLY. They will not be included in the
directory or any other publication or distributed at any time.
Age ____________ Sex ______________ Ethnicity _______________ Law School _______________

Send your letters, pictures, gripes, bonehead gaffes, or whathave-you to champton@tcdla.com or chattersley@tcdla.com.

Kudos
Jim Hanley and David Ryan, TCDLA members from
 
Houston, for the past 3 years have represented codefendants charged with murder and three counts of
aggravated assault. After three years, one eight-day trial
(resulting in the State dismissing one aggravated assault
charge against Mr. Hanley’s client before the case went
to the jury), rejecting a half-dozen plea offers, six ADAs,
the recusal of one judge, and the transfer of the cases
to another court, the Harris County DA dismissed all
charges against the defendants on March 18, 2010, three
weeks prior to trial. Congrats, guys!
Congratulations to Kathleen Bachus of Castroville, who
 
got an acquittal on a state jail felony evading arrest/detention with a motor vehicle. The state could not prove
the client knew the cop was there. Twelve good and true
citizens of Medina County said the magic words—not
guilty!
Will Boyles of Lubbock tried a big bitch felony domestic
 
assault and received a not guilty. As Pat Metze reports:
“The beauty here is two-fold. First, the trial court let
everything in, no rules of evidence for the State. Admissions by the Defendant on the arrest DVD of his prior
trips to the pen, as an example. But most importantly,
Will is only less than two years removed from being a
felony prosecutor. Will is proving that the prosecutor’s
office can be a good training ground for new lawyers,
and renews my confidence in suggesting to my students
that this is a viable starting ground for criminal defense.

Will never drank the Kool-Aid, and now is totally committed to his clients and his practice (and he was an effective prosecutor too). No loyalty issues here. Congratulations to Will. Just wanted everyone to know.”
Congratulations to Sharon Curtis of McKinney, who
 
spent a week in a trial with her client falsely accused of
a heinous crime. Sharon says: “Barnett Walker and my
legal assistant, Dacia Page, and I put our hearts and trial
souls into his defense and were blessed with a fair judge
and a great jury, who looked past the charges and found
our client not guilty on all counts. It truly exemplifies
why I wanted to become a lawyer after watching the
movie ‘To Kill a Mockingbird’ as a kid.”
Congratulations to Sarah Roland, with Jackson & Hagen
 
in Denton. Sarah’s first appeal resulted in the reversal of
a 50-year sentence for murder by the Fort Worth Court
of Appeals. Sarah won by arguing that an instruction on
involuntary intoxication was improper during the punishment phase of trial. Sarah also had two other points
of error sustained regarding the improper admission of
hearsay testimony. Way to go, Sarah! You make us proud.
Carole Powell of El Paso reports that co-workers Fe 
lix Castanon and Andrew Steed of the El Paso County
Public Defenders Office got a lesser included offense of
criminally negligent homicide on a straight murder. The
state used its own psychologist to say the client was a
bad girl—Felix and Andrew introduced good evidence
of battered woman syndrome, and managed this in spite
of the client having said some damaging things over the
telephone while she was in jail. Congratulations, guys!
TCDLA Past-President Gerry Morris of Austin was
 
nominated as Secretary of the National Association of
Criminal Defense Lawyers at its quarterly May meeting
held in Memphis. Gerry, who will be NACDL’s president
in a few years, will officially take office on August 14,
2010, at the NACDL annual meeting in Toronto. Gerry is
the only other lawyer from Austin to hold that position.
The other was Judge Frank Maloney, TCDLA’s very first

President back in 1971. Congratulations, Gerry! We are
all very proud of you.
Kudos to one of our affiliate criminal defense bar asso 
ciations, the Fort Bend County Criminal Defense Lawyers
Association, who ponied up for eight scholarships to the
Rusty Duncan Advanced Criminal Law Course. Thanks
for sending your people along to our annual gathering.

There are two primary choices in life: to
accept conditions as they exist, or accept the
responsibility for changing them.
—Denis Waitley

Give us your

Word!
Your experiences in criminal law can contribute to the
continuing education of our membership. Write now for
the Voice for the Defense.
If you would like to submit an article, please send it to
Cynthia Hampton at champton@tcdla.com or
Craig Hattersley at chattersley@tcdla.com

Cover boys Cash, Rhett, and Jett Sanford model the latest in
haute couture from TCDLA, available at your next TCDLA
seminar or online at www.tcdla.com.

Prior to publication, articles are reviewed and
approved by Greg Westfall, editor, and Jani Maselli,
feature articles editor.
Questions? Call 512-646-2733

TCDLA

Memorializes
Charles Balwin m Quinn Brackett m Peter Bright m Jack H. Bryant
Phil Burleson m Byron Chappell m Emmett Colvin m C. Anthony Friloux Jr.
Jim Greenfield m Richard W. Harris m Odis Ray Hill m Weldon Holcomb
Floyd Holder m David Isern m Hal Jackson m Knox Jones m Joe Keagans
George F. Luquette m Homero Martinez m Ken McClain m Kathy McDonald
Harry Nass m David A. Nix m Rusty O’Shea m Charles Rittenberry
George Roland m Thomas Gilbert Sharpe Jr. m Travis Shelton
Doug Tinker m Don R. Wilson Jr.

Mimi Coffey
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Inherent in an office policy is the disregard for the defendant’s particular circumstances, such as lack of criminal history or specific
facts mitigating a case (health issues, physical disabilities, etc.). The
assistant DAs enforcing these policies established by their superiors
do so under direct orders without regard to the facts of a particular
case. Yet, they are concerned more about their individual job secu
rity. Job security in the form of a paycheck is misguided. Lawyers
must first concern themselves with their ability or license to practice
law. This is predicated on following ethics and laws.

The Laws Governing Prosecutors
On a national level, the American Bar Association Standards
for Criminal Justice Prosecution Function, Standard 3-1.2 (c),4
states, “[t]he duty of the prosecutor is to seek justice, not merely
convict.” This is buttressed by a prosecutor’s duty to be fair.
According to Standard 3-1.2 (b),5 “The prosecutor is an admin‑
istrator of justice, an advocate, and an officer of the court; the
prosecutor must exercise sound discretion in the performance
of his or her functions.” In Texas, it is codified in the Code of
Criminal Procedure, Art. 2.01. “It shall be the primary duty of
all prosecuting attorneys, including any special prosecutors, not
to convict, but to see that justice is done.” The Texas Court of
Criminal Appeals has aptly said, “the prosecutor is more than
a mere advocate, but a fiduciary to fundamental principles of
fairness.” Duggan v. State, 778 S.W.2d 465, 468 (Tex. Crim. App.
1989).6 Fairness of course incorporates honesty. “Lawyers . . .
owe . . . [a duty] of scrupulous honesty, forthrightness, and the
highest degree of ethical conduct. Inherent in that high standard
of conduct is compliance with both the spirit and express terms
of established rules of conduct and procedure.” Matter of J.B.K.,
931 S.W.2d 581, 583 (Tex. App.—El Paso 1996).7 The United
States Supreme Court said it best in Berger v. United States, 295
U.S. 78, 88 (1935):
The United States Attorney is the representative not of
an ordinary party to a controversy, but of a sovereignty
whose obligation to govern impartially is as compelling as
its obligation to govern at all; and whose interest, there‑
fore, in a criminal prosecution is not that it shall win a
case, but that justice shall be done. As such, he is in a
peculiar and very definite sense the servant of the law,
the twofold aim of which is that guilt shall not escape
or innocence suffer. He may prosecute with earnestness
and vigor—indeed, and should do so. But, while he may
strike hard blows, he is not at liberty to strike foul ones.
It is as much his duty to refrain from improper methods
calculated to produce a wrongful conviction as it is to
use every legitimate means to bring about a just one.” 8
Just because prosecutors are not subject to the public scru‑
tiny in the form of traditional attorney client relationships does
not make them immune from following ethical canons. The
preamble and the canons do not depend upon which side of
the bar the lawyer sits; prosecutors are not exempt from the
canons of professional conduct. State ex rel. Eidson v. Edwards,
793 S.W.2d 1, 7 (Tex. Crim. App. 1990).9 Blatantly obvious to
the wrongness of office policies is the disregard for each case’s
uniqueness. This prevailing attitude is totally diametrical to the

most important ethical canon established by The National Pros‑
ecution Standards 68.2 Unique Circumstances.10 “The prosecu‑
tion should be certain that all cases are determined individually
and on their own unique facts and circumstances and not solely
on the basis of a policy pertaining to the offense or the offender.”

The Definition of Office Policy
The practical reality is that office policies aim to categorize cer
tain crimes and defendants into certain punishments or sen‑
tencing plans without regard first to their unique individual cir‑
cumstances. It is common sense that the result is fundamentally
wrong. One need not possess a law degree to understand that
the law demands each case receive individual consideration.
However, in modern times, this is exactly what has happened,
particularly with crimes that are politicized hot-button issues.
The fact these classifications of crimes may draw more scrutiny
from prosecutors’ offices does not alleviate basic lawful and ethi‑
cal care in the handling of such cases. If anything at all, these
political hot-button crimes should receive more careful atten‑
tion, lest improper handling causes larger volumes of defendants
to receive unfair treatment in a net approach.
A process that accords no significance to relevant facts
of the character and record of the individual offender or
the circumstances of the particular offense excludes from
consideration . . . mitigating factors stemming from the
diverse frailties of humankind. It treats all persons con‑
victed of a designated offense not as uniquely individual
human beings, but as members of a faceless, undiffer‑
entiated mass to be subjected to the blind infliction. . . .
—Woodson v. North Carolina, 428 U.S. 280, 304 (1976).11
Most criminal cases are resolved through plea bargaining.
This form of sentencing requires candor, honesty, and true in‑
trospection for the particulars of each individual case for consid‑
erations of appropriate fairness. “[T]he opportunity to plead for
mercy is another provision in a procedural body of law designed
to enable our system of justice to mete out punishment in the
most equitable fashion possible, to help ensure that sentencing
is particularized and reflects individual circumstances.” United
State v. Barnes, 948 F.2d 325, 328 (7th Cir. 1991).12 The problem
with office policies is basic. The defendant is not being heard
but shepherded into various corrals signifying various punish‑
ment approaches that satisfy political concerns from the elected
prosecutor’s position. This is unethical. “Because the sentenc‑
ing decision is a weighty responsibility, the defendant’s right
to be heard must never be reduced to a formality.” Id. at 331.13

In order for there to be true “arms length” bargaining and full
communication on each case, the prosecutor must be open to
all possibilities in resolving the case. This is where the ugliness
of office polices rears its head. In back courtrooms across the
country, discussions on DWIs go like this:
Defense Attorney: My client has a real good case. Look at the
video, he clearly is not intoxicated.
Prosecutor: Sorry, I wish I could. It is his second, you know there
is nothing I can do. Our office policy is that we have to try
it as opposed to reduce the case.
Defense Attorney: Well can I at least bring you the witnesses so
you can verify what happened and what will be presented
on the witness stand? Going to trial would be such a waste
and unjust when you know he is not intoxicated.
Prosecutor: It won’t make a difference.
National Prosecution Standards 25.3. Cooperation to Assure
Justice. “The prosecutor should cooperate with defense coun‑
sel at all stages of the criminal process to assure the attainment
of justice and the most appropriate disposition of each case.” 14
Not only do office policies facially violate ethical canons by
refusing individual assessment as justice requires, but they also
expose the prosecutor to additional unethical conduct, who
fails to cooperate with the defense lawyer in necessary actions
regarding the investigation and evidence-gathering portion of
the case. Office policies that lump defendants into one clas‑
sification of punishment (e.g., all first-time DWI defendants
receiving the maximum probation period regardless of their
facts or circumstances), directly violate the factors to consider
outlined by the National Prosecution Standards, Factors for
Determining Availability and Acceptance of Guilty Plea, 68.1
Factors to Consider.15
Prior to negotiating a plea agreement, the prosecution
should consider the following factors: a. The nature of
the offense(s); b. The degree of the offense(s) charged;
c. Any possible mitigating circumstances; d. The age,
background, and criminal history of the defendant; e.
The attitude and mental state of the defendant at the
time of the crime, the time of the arrest, and the time of
the plea discussion; . . . g. Undue hardship caused to the
defendant; . . . i. Aid to other prosecution goals through
non-prosecution.
Not only should hot-button political crimes like DWI merit
and demand individual attention; but they also should not be
excluded from alternative forms of disposition such as diversion
programs, as allowable under standard 68.1(i). The National

Prosecution Standards said it best in their well-reasoned com‑
mentary to plea bargaining:
Reason dictates that the one person who can best evaluate
the functioning of a system is the one who is closest to
the individual cases within that system. It is there, at the
individual level, where all interests intertwine. It is there
where the prosecutor must consider the time, the man‑
power of the office, available financial resources, and the
specific circumstances surrounding the defendant and
the alleged crime, that the prosecutor must determine
whether or not to negotiate a guilty plea.” 16
It only stands to reason that plea bargaining and evaluating
a case is a hands-on job. It makes little sense that the parameters
of a particular plea bargain are dictated by supervisors who
have not looked at the case, but simply dictated office policy.
An assistant district attorney following office policy is liable
for misjudgment or lack of judgment (attempting to lay blame
on the supervisors who instituted the policy), as the Rules of
Professional Conduct do not recognize a “Nuremberg defense.”
This is recognized nationally in the American Bar Association’s
Model Rules of Professional Conduct.17 In Texas, this is Rule
5.02 of the Texas Disciplinary Rules of Professional Conduct: “A
lawyer is bound by these rules notwithstanding that the lawyer
acted under the supervision of another person[.]” 18
Just as grave is the supervisor’s liability for decisions made
in pursuance of office policy despite their lack of direct involve‑
ment: “(c) A lawyer shall be responsible for another lawyer’s
violation of the Rules of Professional Conduct if: (1) the lawyer
orders or, with knowledge of the specific conduct, ratifies the
conduct involved.” 19 In Texas the rule providing no defense to
the supervising lawyer is Texas Disciplinary Rules of Profes‑
sional Conduct 5.02, comment 5. It is interesting to note that
Texas makes it very clear that prosecutors are responsible for
making sure that their cases are prosecuted for the right rea‑
sons. This directly conflicts with an office policy approach of
“we would rather try it to a jury and lose” than reduce a case
merely because it is a repeat offense otherwise reducible if it was
a first offense. A prosecutor has a responsibility to “see that no
person is threatened with or subjected to the rigors of criminal
prosecution without good cause.” 20
Prosecuting a defendant in a manner inconsistent with jus‑
tice constitutes misconduct. Justice is defined as what is fair,
equitable, and the right course of conduct. Office policies do not
allow a prosecutor to follow through with recommendations and
decisions that accord with what is individually fair, equitable, and
right for each particular case. Nationwide, misconduct includes
“[engaging] in conduct that is prejudicial to the administration

of justice.” 21 The Texas prohibition is that a lawyer “shall not
engage in conduct constituting obstruction of justice.” 22

Assembly Line Justice
A defendant’s unique situation and therefore corollary right to be
heard has been addressed by the federal courts. “Because the sentencing decision is a weighty responsibility, the defendant’s
right to be heard must never be reduced to a formality. In
an age of staggering crime rates and an overburdened
justice system, courts must continue to be cautious
to avoid the appearance of dispensing assemblyline justice.” Barnes, 948 F.2d at 331.23 To
try to pigeonhole a conglommeration
of defendants charged with the same
offense into the same punishment discounts unique facts and circumstances
individual to each case.
Douglas Berman, co-author of
Sentencing Law and Policy: Cases, Statutes, and Guidelines (2004), said it best
in a Yale Law Review article. “Absolute
sentencing uniformity is not an achievable
goal, nor should it be doggedly pursued without
also striving to make our sentencing system humane and respectful to all the persons it affects.” 24
The United States Supreme Court, under Fifth
and Sixth Amendment rationales, effected the
same conclusion as argued in this article when it held the
U.S. Sentencing Guidelines advisory as opposed to mandatory.
United States v. Booker, 375 F.3d 508 (7th Cir. 2004).25 As Marc
Miller, author of Sentencing Equality Pathology, has noted under
pre-Booker mandatory sentencing guidelines, “rote application of the Guidelines to two defendants charged with the same
crime under very different background facts will produce only
pathological forms of sentencing equality rather than any real
sentencing equity.” 26
Eric Citron aptly argues that healthy discretion is essential
in the production of justice.27 The United States Supreme Court
recognized, “[t]here is no doubt that the breadth of discretion
that our country’s legal system vests in prosecuting attorneys
carries with it the potential for both individual and institutional
abuse.” Bordenkircher v. Hayes, 434 U.S. 357, 365 (1978).28 Refusing to consider the uniqueness of individual cases and requiring
similar sentencing under office policies is no doubt a form of
institutional prosecutorial abuse.
Douglas Bloom, a scholar for the Harvard Civil Rights-Civil
Liberties Law Review, summates 29 sentencing guidelines that
essentially serve as a governmental office policy is violative of

the Sixth Amendment in United States v. Booker,30 United States
v. Fanfan,31 and Blakely v. Washington.32 Although the Sixth
Amendment issues examined in the federal sentencing guidelines deal with judges and matters to be proved, the outcome is
common on a basic level: Individual facts and circumstances
matter.

Emotive Due Process
The problem with office policies is that all cases are turned
into cold, lifeless fact scenarios without regard to the human element. Samuel H. Pillsbury, a professor of law at
Loyola Law School, defines emotive due process as
“the personal, emotional incentive to fully
consider mitigating information that may be
available.” 33 Legal scholars of recent years have
come to acknowledge that emotional influence cannot be separated or isolated from
human decisions.34 “[C]ourts and other legal
bodies have long recognized the inadequacy
of rule regulation to produce just decisions. . . .
Moreover, with respect to decisions that depend upon
complex and highly fact specific considerations, no rule
drafter will be able to supply complete and reliable criteria
for all future decisions.” 35
Mercy and compassion are important elements to
sentencing in order to achieve just sentencing. The Seventh Federal Circuit Court aptly stated: “The opportunity
to plead for mercy is another provision in a procedural
body of law designed to enable our system of justice to mete
out punishment in the most equitable fashion possible, to help
ensure that sentencing is particularized and reflects individual
circumstances.” Barnes, 948 F.2d at 328.36 One cannot assume
fairness in sentencing without factoring in the most critical
component that office policies are devoid of: compassion.37

The Idea Behind “Mandatory Minimums” Espoused by Office Policies
Current office policies seek to establish mandatory minimum
punishments for all defendants charged with the same offense,
particularly DWIs. This is concept not new; the previously mandated federal sentencing guidelines are obviously similar. What
is the report card on the federal system? According to University
of Chicago Law Professor Stephen Schulhofer, when congressional aims of deterring crime and ensuring just penalties are
considered, “the alleged ill effects of mandatories are on the
whole well-established and irrefutable, while the benefits of
mandatories are both smaller than expected and almost entirely

achievable by other means. There is now good reason to believe
that in their overall effects, mandatories are not only unfair but
also powerfully counterproductive. Conscientious crime control
advocates should favor the repeal of mandatories.” 38 In 1990, the
Federal Courts Study Committee determined that mandatories
“frustrate the normal and salutary process of pretrial settlements
(pleas)” and create unanticipated inequities in many cases.39
What is most telling when making final determinations as to
whether or not the punishment fits the crime is the report card
by judges and probation officers. The 1991 Sentencing Com‑
mission’s Report, Mandatory Minimum Penalties in the Federal
Criminal Justice System, reported that of 48 judges interviewed
by the Commission, only two judges held favorable opinions
of the minimum sentencing guidelines, and out of 66 proba‑
tion officers, only 5 held favorable opinions.40 One direct result
of minimum office policies is that defendants unwilling to be
treated unfairly will opt for trials, particularly in jurisdictions
where juries can assess punishment. The practical cost to taxpay‑
ers, versus highly skilled attorneys being able to plea bargain at
arm’s length, is impracticable.

The Legal Concerns
When viewed from a purely legal perspective, “office policies”
that discount facts and particularized circumstances violate the
law on numerous grounds outside those previously addressed.
In Brown v. Mayle, 283 F.3d 1019, the Court declared that a
prosecutor’s individual discretion must be used in assessing
the applicability of California’s “Three Strikes” law because
to avoid it could equate to the defendant’s punishment being
disproportionate to the crime committed, which violates the
Eighth Amendment’s “cruel and unusual punishment” prohi‑
bition clause. Brown v. Mayle, 283 F.3d 1019 (9th Cir. 2001).41
The Fifth Amendment’s Equal Protection clause prohibits
the exercise of prosecutorial discretion based on race, religion,
or other arbitrary classifications such as exercise of free speech.
One can argue that treating a whole classification of crime such
as DWI, due to its political nature, differently without regard
to the facts in each case is an equal protection clause violation
due to its political nature, which should not deprive a citizen
accused of fair treatment. This spills over into the illegality of
selective prosecution as spelled out in Wayte v. United States,
470 U.S. 598 (1985), County v. State, 812 S.W.2d 303 (Tex. Crim.
App. 1989), Oyler v. Boles, 368 U.S. 448 (1962), and Falls v. Town
of Dyer, 875 F.2d 146 (7th Cir. 1989).42 Selective prosecution, as
defined by Castaneda v. Partida, 430 U.S. 482 (1977),43 involves
whether the individual is a member of an “identifiable group”
that is “a recognizable, distinct class, singled out for different
treatment under the laws, as written or as applied.” 44

Questions arise when DWI defendants are not availed of
some of the same punishment options under the law as other
defendants (e.g., length of probation). Prosecutors must be con‑
cerned that they do not violate a citizen accused’s due process
rights. This is directly concerned with the manner in which a
citizen is deprived of liberty. Mabry v. Johnson, 467 U.S. 504,
511 (1984).45 Ultimately, if a defendant can establish that an al‑
leged disciplinary rule violation affected his substantial rights
or deprived him of a fair trial, he will be entitled to a reversal of
his conviction and a new trial. House v. State, 947 S.W.2d 251,
253 (Tex. Crim. App. 1997).46 Even if the ethical violations do
not rise to the level of deprivation of rights, it may have serious
professional repercussions to the prosecutor personally. Brown
v. State, 921 S.W.2d 227, 230 (Tex. Crim. App. 1996).47
It is not wise for prosecutors to attempt to pigeonhole de‑
fendants into punishment or trial schemes that accord to “office
policies” with little regard to nothing else. Not only does this
deprive the system of due process; it does little for the public’s
faith in the fair administration of justice. The principles of seek‑
ing justice are basic. A prosecutor need only put forth good faith
and attentiveness in carrying out his or her duties. Taking this
power away from prosecutors seeking to do their complete jobs
in the name of uniform “office policies” that deprive everyone
in the system of respect for the judicial process is both wrong
and shameful.

Notes
1. Dallas and Tarrant Counties, Texas, when offering probation: All first
and second DWIs are offered as a matter of policy the maxiumum two-year
probation without regard to a defendant’s lack of criminal history.
2. Tarrant County (general policy excluding exceptional circumstances).
3. Tarrant County (general policy excluding exceptional circumstances).
4. ABA Standards for Criminal Justice Prosecution Function and Defense
Function, Standard 3-1.2(c), The Function of the Prosecutor, p. 4 (3d ed. 1993).
5. Id. at Standard 3-1.2(b).
6. Duggan v. State, 778 S.W.2d 465, 468 (Tex. Crim. App. 1989) (citing Berger
v. United States, 295 U.S. 78, 88 (1935)).
7. Matter of J.B.K., 931 S.W.2d 581, 583 (Tex. App.—El Paso 1996).
8. Berger v. United States, 295 U.S. 78, 88 (1935).
9. State ex rel. Eidson v. Edwards, 793 S.W.2d 1, 7 (Tex. Crim. App. 1990).
10. National Prosecution Standards, National District Attorneys Association,
68.2 Unique Circumstances, p. 193 (2d ed. 1991).
11. Woodson v. North Carolina, 428 U.S. 280, 304 (1976).
12. United State v. Barnes, 948 F.2d 325, 328 (7th Cir. 1991).
13. Id. at 331.
14. National Prosecution Standards, National District Attorneys Association,
25.3 Cooperation to Assure Justice, p. 90 (2d ed. 1991).
15. Id. at 191–192.
16. Id. at 197.
17. American Bar Association’s Model Rules of Professional Conduct R.
5.2 (a).
18. Texas Disciplinary Rules of Professional Conduct 5.02.
19. American Bar Association’s Model Rules of Professional Conduct 5.1 (c).

20. Texas Disciplinary Rules of Professional Conduct 3.09 (a), comment 1.
21. American Bar Association’s Model Rules of Professional Conduct 8.4(d).
22. Texas Disciplinary Rules of Professional Conduct Rule 8.04 (a)(4).
23. Barnes, 948 F.2d at 331.
24. Douglas A. Berman, Reasoning Through Reasonableness, 115 Yale L. J.
Pocket Part 142 (2006), p. 145.
25. United States v. Booker, 375 F.3d 508 (7th Cir. 2004).
26. Marc L. Miller, Sentencing Equality Pathology, 54 Emory L. J. 271 (2005)
as cited in Eric Citron, Sentencing Review: Judgment, Justice, and the Judiciary,
115 Yale L. J. Pocket Part 150, 153 (2006).
27. Eric Citron, Sentencing Review: Judgment, Justice, and the Judiciary, 115
Yale L. J. Pocket Part 150, 152 (2006).
28. Bordenkircher v. Hayes, 434 U.S. 357, 365 (1978).
29. Douglas B. Bloom, United States v. Booker and United States v. Fanfan:
The Tireless March of Apprendi and the Intracourt Battle to Save Sentencing Reform, 40 Harvard Civil Rights–Civil Liberties Law Review 539, 541–42 (2005).
30. United States v. Booker, 125 S.Ct. 738 (2005).
31. United States v. Fanfan, 125 S.Ct. 738 (2002) consolidated with Booker.
32. Blakely v. Washington, 542 U.S. 296 (2004).
33. Samuel H. Pillsbury, A Problem in Emotive Due Process: California’s Three
Strikes Law, 6 Buffalo Criminal Law Review 483, 485 (2003).
34. Id. at 490 (citing The Passions of Law, Susan Bandes ed. 2000; Ronald
De Sousa, The Rationality of Emotion (1987); Robert C. Solomon, The Passions
(1976)).
35. Id. at 493.
36. Barnes, 948 F.2d at 328.
37. Pillsbury, Emotive Due Process, supra at 506. As recognized in Pillsbury’s
footnote 49: For an extended look at the emotion of compassion and its im
portance to moral reasoning, see Martha C. Nussbaum, Upheavals of Thought:
The Intelligence of Emotions (2001). See also Lawrence Blum, Compassion, in
Explaining Emotions 507 (Amelie Oksenberg Rorty ed., 1980).
38. Stephen J. Schulhofer, Rethinking Mandatory Minimums, 28 Wake Forest
Law Review 199, 200 (1993).

Time’s about up to
get into the Rusty
Duncan Advanced
Criminal Law
Course . . . But you
still can attend by
registering onsite.

39. Id. at 214 (citing Federal Courts Study Committee, Report, at 134 (Apr.
2, 1990)).
40. Id. at 216 (citing United States Sentencing Commission, Mandatory
Minimum Penalties in the Federal Criminal Justice System: A Special Report
to Congress, at 108 (1991).
41. Brown v. Mayle, 283 F.3d 1019 (9th Cir. 2001).
42. Wayte v. United States, 470 U.S. 598 (1985), County v. State, 812 S.W.2d
303 (Tex. Crim. App. 1989), Oyler v. Boles, 368 U.S. 448 (1962), Falls v. Town
of Dyer, 875 F.2d 146 (7th Cir. 1989).
43. Castaneda v. Partida, 430 U.S. 482 (1977).
44. Id. at 494 (see also Wayte, 470 U.S. at 631 n.10).
45. Mabry v. Johnson, 467 U.S. 504, 511 (1984).
46. House v. State, 947 S.W.2d 251, 253 (Tex. Crim. App. 1997).
47. Brown v. State, 921 S.W.2d 227, 230 (Tex. Crim. App. 1996).

Mimi Coffey is the founder of the Coffey
Firm, which has offices in both Dallas and
Fort Worth. She is a sustaining member
of the Texas Criminal Defense Lawyers
Association as well as a member of the
Tarrant County Criminal Defense Lawyers
Association, the Dallas County Criminal Defense Lawyers Association, and the Tarrant County
Bar Association and State Bar College. Mimi obtained her BA
from Baylor University and her Juris Doctorate from the Texas
Tech School of Law. She has been published in the Champion and
Voice for the Defense.

Change to Bylaws
Article III shall be amended by the addition of Section 8,
as follows:
Sec. 8. Lifetime Membership. A person otherwise
qualified as a member in good standing may, with a
one-time payment of $5,000, become a member for life
without further payment of dues.

Slate of Candidates

TCDLA Board of Directors, 2010-11
Officers
Bill Harris, President
Keith Hampton, President-Elect
Lydia Clay-Jackson, 1st Vice-President
Bobby Mims, 2nd Vice-President
Emmett Harris, Treasurer
Sam Bassett, Secretary

Contact Information
 New Member

 Update My Information

Name _________________________________________________________ Bar Number ___________________________________
Street Address _________________________________________________________________________________________________
City ______________________________ State __________ Zip ________________ Email __________________________________
Phone ________________________________________________ Fax_____________________________________________________

Attending/Material

(circle appropriate amount)
Onsite registration after May 7th*
Member CD only
Member Book/CD
Judge Book/CD**
New/Veteran Lawyer CD**
New/Veteran Lawyer Book/CD**
Non-member CD only
Non-member Book/CD
Public Defender CD only
Public Defender Book/CD

$585
$635
$400
$300
$350
$760
$810
$200
$250

Can’t Attend/Purchase Material
Member CD Only
Non-member CD Only

$ 50
$125

Breakout Tracks—Please Pick One
 DWI

 Boot Camp  Women’s Issues

*Note: After May 7th, books are limited
**Attorneys practicing less than five years or more than 45 years and judges receive reduced registration fees.

Social Events (check appropriate box and enter quantity)
Wednesday, June 2, 2010
 Golf—$125
Quantity: _______
Thursday, June 3, 2010			
Friday, June 4, 2010
 TCDLA/Goldstein Pachanga—Free
Quantity: _____
 Box Lunch/Hall of Fame—$12		
 Childcare, Hyatt Regency—$5/child
Quantity: _____
 Annual Membership Party—Free
(6:00–11:00 pm)			
 Childcare, Hyatt Regency—$5/child
Child(ren) age(s) _________				 (7:00–11:00 pm)

Join TCDLA

Quantity: _______
Quantity: _______
Quantity: _______

Child(ren) age(s) _________

TCDLA membership fees (renew or join as a new member)
 New member* $75    Renew membership $150
*To sign up as a new member, you will need a nominating endorsement from a current TCDLA member.
“As a current member of TCDLA, I believe this applicant to be a person of professional competency, integrity, and good moral character.
The applicant is licensed to practice law in Texas and is engaged in the defense of criminal cases, unless a student or affiliate applicant.”

TCDLA Endorser’s Name (please print) ___________________________________________________________
TCDLA Endorser’s Signature ____________________________________________________________________

Payment (cash is NOT accepted)
Cancellation Policy: To receive a full refund, cancellations must be made in writing two weeks prior to the seminar. Cancellations made
within two weeks of the seminar will be assessed a 50% cancellation fee. Course materials will be sent after the seminar.

 Check Payable to TCDLA
 Credit Card
___________________________________________________________________________________________________________________________________________
Credit Card Number
Expiration Date
___________________________________________________________________________________________________________________________________________
Name on Card
Signature

Law of
Contempt
Keith S. Hampton & Kristi Couvillon
“Contempt is strong medicine. Use it cautiously and only as a last resort.”
—Judge John Onion, former Presiding Judge, Texas Court of Criminal Appeals.1

The Texas Contempt Statute
Texas Government Code §21.002 is the contempt statute:
(a) Except as provided by Subsection (g), a court may punish for contempt.
(b) The punishment for contempt of a court other than a justice court or municipal court is a fine of not more than $500 or
confinement in the county jail for not more than six months, or both such a fine and confinement in jail.
(c) The punishment for contempt of a justice court or municipal court is a fine of not more than $100 or confinement in the
county or city jail for not more than three days, or both such a fine and confinement in jail.
(d) An officer of a court who is held in contempt by a trial court shall, on proper motion filed in the offended court, be released
on his own personal recognizance pending a determination of his guilt or innocence. The presiding judge of the administra‑

(e)

(f)

(g)

(h)

tive judicial region in which the alleged contempt occurred
shall assign a judge who is subject to assignment by the
presiding judge other than the judge of the offended court
to determine the guilt or innocence of the officer of the
court.
Except as provided by Subsection (h), this section does not
affect a court’s power to confine a contemner to compel the
contemner to obey a court order.
Article 42.033, Code of Criminal Procedure, and Chapter
157, Family Code, apply when a person is punished by
confinement for contempt of court for disobedience of a
court order to make periodic payments for the support of
a child. Subsection (h) does not apply to that person.
A court may not punish by contempt an employee or an
agency or institution of this state for failure to initiate any
program or to perform a statutory duty related to that pro
gram: (1) if the legislature has not specifically and ade
quately funded the program; or (2) until a reasonable time
has passed to allow implementation of a program specifi‑
cally and adequately funded by the legislature.
Notwithstanding any other law, a person may not be con‑
fined for contempt of court longer than: (1) 18 months, in‑
cluding three or more periods of confinement for contempt
arising out of the same matter that equal a cumulative total
of 18 months, if the confinement is for criminal contempt;
or (2) the lesser of 18 months or the period from the date
of confinement to the date the person complies with the
court order that was the basis of the finding of contempt,
if the confinement is for civil contempt.

Meaning of Contempt
Common law governs the meaning of contempt. Ex parte Arnold, 503 S.W.2d 529, 531 (Tex.Crim.App. 1974); Ex parte Green,
81 S.W. 723, 725 (Tex.Crim.App. 1904). “Generally speaking, he
whose conduct tends to bring the authority and administration
of the law into disrespect or disregard, interferes with or preju‑
dices parties or their witnesses during a litigation, or otherwise
tends to impede, embarrass, or obstruct the court in discharge
of its duties is guilty of contempt.” Ex parte Norton, 191 S.W.2d
713, 714 (Tex. 1946).
The Texas Court of Criminal Appeals has held, “[t]he es‑
sence of ‘contempt’ requires conduct that obstructs or tends to
obstruct the proper administration of justice”. Ex parte Salfen,
618 S.W.2d 766, 770 (Tex.Crim.App. 1981). While an attorney’s
conduct may have been irritating, obnoxious, and exasperating
to the trial judge, if it does not “hinder the forward progress of
a trial” or “obstruct or tend to obstruct the administration of
justice,” it is not contempt. See Ex parte Pink, 746 S.W.2d 758,

762 (Tex.Crim.App. 1988).
The contemptuous act must be directed at the court, not
merely the judge. In re Bell, 894 S.W.2d 119, 129 (1985). See also
Yates v. United States, 355 U.S. 66 (1957), United States v. United
Mine Workers, 330 U.S. 258, 303(1947)(court should consider
extent of the willful and deliberate defiance of the court’s order
and seriousness of contumacious behavior before finding acts
contemptuous).

Direct Contempt
Direct contempt occurs when the words spoken or acts done
constituting contempt occur in the presence of the court (the
judge sees the contempt directly). Ex parte Norton, 191 S.W.2d
713, 714 (Tex. 1946); Ex parte Ratliff, 3 S.W.2d 406 (1928); Ex
parte Lake, 40 S.W. 727 (Tex. Crim. App. 1897). “In the presence
of the court” includes the courtroom, jury room, judge, and
jury. Ex parte Aldridge, 334 S.W.2d 161, 165 (Tex.Crim.App.
1959). Actions of direct contempt are a use of judicial power
to “preserve order in the courtroom for the proper conduct
of business” and to “instantly . . . suppress disturbance or vio‑
lence or physical obstruction or disrespect to the court, when
occurring in open court.” Cooke v. United States, 267 U.S. 517,
534-35 (1925).
Examples of direct contempt include refusal to answer
questions, misrepresentations to the court and displays of dis‑
respect. Pounders v. Watson, 521 U.S. 982 (1997)(contempt for
disobeying a lawful order in open court); Ex parte Rhodes, 974
S.W.2d 735, 740 (Tex.Crim.App. 1998)(willful violation of a trial
court’s reasonably specific order); Ex parte Krupps, 712 S.W.2d
144 (Tex.Crim.App. 1986)(contemnors intentionally refused to
rise upon respondent judge’s entrance into the courtroom); Ex
parte Clayton, 350 S.W.2d 926 (Tex.Crim.App. 1961)(applicant
misrepresented his identity in appearing before the tribunal).
See also United States v. Wilson, 421 U.S. 309 (1975)(refusal to
answer after grant of immunity is contemptuous).

Notice and Hearing Is Not Required
in Cases of Direct Contempt
Direct contempts are punishable summarily without the require‑
ments of complaint, notice, or hearing. Ex parte Daniels, 722
S.W.2d 707 (Tex.Crim.App. 1987); Ex parte Harvill, 415 S.W.2d
174 (Tex. 1967). Furthermore, there is no right to counsel in
cases of direct contempt. Ex parte Daniels, 722 S.W.2d at 709;
Cooke v. United States, 267 U.S. at 534.
“Direct contempts are punishable summarily. No notice or
hearing is required. The courts justify summary punishment
based on their need to have the power to preserve decorum in

the courtroom and the lack of factual dispute because the act
occurred before the court.” James M. Magee, Contempt of Court
in Texas, 14 S.Tex.L.J. 278, 280 (1973). “Where the contempt
is committed directly under the eye or within the view of the
court, it may proceed upon its own knowledge of the facts, and
punish the offender, without further proof and without issue
or trial in any form.” Ex parte Terry, 128 U.S. 289, 309 (1888).

Indirect “Constructive” Contempt
Indirect and constructive contempt is an act that does not oc‑
cur in the presence of the court. It must be an act that tends
to obstruct, degrade, prevent, belittle, interrupt, or embarrass
the administration of justice. Ex parte Privitt, 77 S.W.2d 663,
664 (Tex. Crim. App. 1934); Ex parte Vogler, 9 S.W.2d 733 (Tex.
Crim. App. 1928). Ex parte Hardin, 344 S.W.2d 152 (Tex. 1961).
Examples of indirect contempt include Ex parte Hill, 52 S.W.2d
367 (Tex. 1932)(attorney late for court is indirect contempt); Ex
parte Bailey, 155 S.W.2d 927 (Tex. Crim. App. 1941)(spectator
lying to prosecutor is indirect contempt); Ex parte O’Fiel, 246
S.W. 664 (1923)(filing offensive papers is indirect contempt).

Notice and Hearing Is Required
in Cases of Constructive Contempt
Upon finding that a person’s actions constitute constructive
contempt, the alleged contemnor must be provided with both
notice and a hearing. Ex parte Knable, 818 S.W.2d 811, 812 (Tex.
Crim.App. 1991); Ex parte Avila, 659 S.W.2d 443, 444 (Tex.Crim.
App. 1983); Ex parte Vetterick, 744 S.W.2d 598, 599 (Tex. 1988);
Ex parte Edgerly, 441 S.W.2d 514, 516 (Tex. 1969). “[I]n cases
of misbehavior of which the judge cannot have such personal
knowledge, and is informed thereof only by the confession of
the party, or by the testimony under oath of others, the proper
practice is, by rule or other process, to require the offender to
appear and show cause why he should not be punished.” Ex
parte Savin, 131 U.S. 267, 277 (1889).

Offensive Remarks
Offensive comments, even those spoken in open court, are not
contemptuous in the absence of a showing that they are disrup‑
tive or boisterous. Ex parte Curtis, 568 S.W.2d 363 (Tex.Crim.
App. 1978); Ex parte Pink, 746 S.W.2d at 762. See also William
W. Kilgarlin & Scott A. Ozmun, Contempt of Court in Texas
—What You Shouldn’t Say to the Judge, 38 Baylor L. Rev. 291,
292 (1986). The Supreme Court has cautioned courts to “be
on guard against confusing offenses to their sensibilities with
obstruction to the administration of justice.” Brown v. United

States, 356 U.S. 148, 153 (1958).

Offensive Gestures
The last time the Court of Criminal Appeals addressed the ques‑
tion of criminal contempt was in the case of Ex parte Reposa,
No. 75,965, 2009 Tex. Crim. App. unpub. Lexis 725 (Tex.Crim.
App. 2009), an unpublished decision in which an attorney was
held in direct contempt for making an obscene gesture in the
courtroom. In so doing, the Court reaffirmed its precedent and
upheld the conviction and 90-day sentence.
We likewise reject the applicant’s claim that his gesture
alone does not rise to the level of criminal contempt.
The applicant’s conduct is distinguishable from that of
other attorney applicants whom we have held not to have
been in contempt of court. It is clear from the context of
the entire proceeding that, in making the masturbatory
gesture, the applicant was not in any way performing his
duty of zealously representing his client or advancing
his client’s case. Nor had he been placed in a position
by the trial court where he was left with no other choice
but to engage in the conduct or risk compromising the
effective representation of his client. Instead, this was
an intentionally disrespectful act serving no purpose
but to insult the prosecutor. . . . At the contempt hear‑
ing, the applicant described his acrimonious relationship
with [the] prosecutor [] and said that his gesture was
directed at [him]. He said that his intent at the time
had been to communicate to [the prosecutor] “that I
thought that at that point, he was just talking to himself
and masturbating.” The applicant agreed the gesture was
disrespectful and out of line. Regardless of the fact that
the gesture was not directed at [the judge], it neverthe‑
less was a purposeful act of disrespect and an affront to
the dignity of the court. As such, it rises to the level of
criminal contempt. We find the evidence to be sufficient
to support the judgment of contempt.
Reposa, supra, at *19–20.

Refusal to Obey Subpoena
Article 24.05 of the Code of Criminal Procedure provides that
“if a witness refuses to obey a subpoena, he may be fined at the
discretion of the court, as follows: In a felony case, not exceeding
five hundred dollars; in a misdemeanor case, not exceeding one
hundred dollars.” This provision and not the contempt statute
controls. Ex parte Dotson, 76 S.W.3d 393 (Tex.Crim.App.2002).

Asserting the Fifth is not Contemptuous
When a witness refuses to answer upon his Fifth Amendment
privilege, he is not the exclusive judge of his right to exercise
the privilege. The judge is entitled to determine whether the
refusal to answer appears to be based upon the good faith of
the witness and is justifiable under all circumstances. The in‑
quiry by the court is necessarily limited, because the witness
need only show that an answer to the question is likely to be
hazardous to him; the witness cannot be required to disclose the
very information the privilege protects. Before the judge may
compel the witness to answer, he must be “perfectly clear, from
a careful consideration of all the circumstances in the case, that
the witness is mistaken, and that the answer(s) cannot possibly
have such tendency to incriminate.” Ex parte Butler, 522 S.W.2d
196, 198 (Tex. 1975); Ex parte Park, 40 S.W. 300 (Tex.Crim.App.
1897); Hoffman v. United States, 341 U.S. 479 (1951); Farmer v.
State, 491 S.W.2d 133 (Tex.Crim.App. 1973). See also Maness
v. Meyers, 419 U.S. 449 (1975)(not contempt for attorney to
advise client to assert the Fifth Amendment privilege against
self-incrimination in a civil proceeding).
However, a witness who retains no Fifth Amendment privi‑
lege in the case at hand may be held in contempt of court and
punished for refusing to testify. Ex parte Thompson, 273 S.W.3d
177, 178 (Tex.Crim.App. 2008). Opposing counsel may not make
the witness liable for multiple findings of contempt by calling
him or her to the stand and getting the witness to refuse to an
swer more than one question after the witness has indicated he
or she will not testify. Id. at 183.

Attorneys May Not be Found in Contempt
for the Actions of Their Witnesses
Lawyers are not held responsible for unresponsive answers or
gratuitous remarks of their witnesses. Ex parte Taylor, 777 S.W.2d
98, 100 (Tex.Crim.App. 1989)(citing Tex.Jur.2d, Witnesses);
see also Galveston, Harrisburg and San Antonio Railway Co. v.
Harper, 114 S.W. 1168 (Tex.Civ.App. 1908). The fact that a wit‑
ness chooses to give details in violation of a court’s order when
counsel’s question did not call for those details is not a basis for
contempt to be imposed upon counsel. Taylor, 77 S.W.2d at 100.2

Civil Contempt and Criminal Contempt
Classification of the contempt order determines the court that
can give relief. If criminal, the Court of Criminal Appeals has
jurisdiction. If civil, the Texas Supreme Court has ultimate ju‑
risdiction.
The difference between civil and criminal contempt relates

to the purpose of the contempt:
The purpose of civil contempt is remedial and coercive in
nature. A judgment of civil contempt exerts the judicial
authority of the court to persuade the contemnor to obey
some order of the court where such obedience will benefit
an opposing litigant. Imprisonment is conditional upon
obedience and therefore the civil contemnor carries the
keys of (his) prison in (his) own pocket. In other words,
it is civil contempt when one may procure his release by
compliance with the provisions of the order of the court.
Criminal contempt on the other hand is punitive
in nature. The sentence is not conditioned upon some
promise of future performance because the contemnor is
being punished for some completed act which affronted
the dignity and authority of the court.
Ex parte Dotson, 76 S.W.3d 393, 395 (Tex.Crim.App.2002)(quoting Ex parte Weblud, 536 S.W.2d 542, 545–46 at n. 3 (Tex. 1976)
(citations and internal quotation marks omitted)).

Where to file the Writ
The Court of Criminal Appeals exercises its original habeas
jurisdiction in contempt cases. See, e.g., Ex parte Gibson, 811
S.W.2d 594 (Tex.Crim.App. 1991)(orig. proceeding)(order
granting relief to lawyer who wrote an accusatory letter to appel‑
late court); Ex parte Pink, 746 S.W.2d 758 (Tex.Crim.App. 1988)
(orig. proceeding)(order granting relief to lawyer for a question
during cross-examination); Ex parte Holmes, 754 S.W.2d 676
(Tex.Crim.App. 1988)(orig. proceeding)(order denying relief
to Harris County DA for contempt when he refused to pros‑
ecute a case because the judge was a visiting judge); Ex parte
Eureste, 725 S.W.2d 214 (Tex.Crim.App. 1986)(orig. proceeding)
(Court dismissed writ for city councilman because he was not
under restraint); Ex parte Grothe, 687 S.W.2d 736 (Tex.Crim.
App. 1985)(orig. proceeding)(denying relief to photojournal‑
ist for contempt because Texas has no journalist privilege); Ex
parte Moorehouse, 614 S.W.2d 450 (Tex.Crim.App. 1981)(orig.
proceeding)(Court dismissed writ for lawyer held in contempt
for refusing to answer certain questions before the grand jury be‑
cause the writ application was poorly drawn); Ex parte Prejean,
625 S.W.2d 731 (Tex.Crim.App. 1981)(orig. proceeding)(order
granting relief to defendant denied the right of counsel of his
choice); Ex parte Clear, 573 S.W.2d 224 (Tex.Crim.App. 1978)
(orig. proceeding)(relief granted where a district judge illegally
assumed jurisdiction as magistrate to increase a defendant’s
bond).
The court of appeals and the Texas Supreme Court can

issue a writ of habeas corpus when it appears that a person’s
liberty is restrained for violating “an order, judgment, or decree
previously made, rendered, or entered by the court or judge” in
civil cases. Tex. Gov’t Code §§22.002(e), 22.221(d).

Abusive Judges
The Texas Constitution provides that any judge may be removed
from office, disciplined, or censured for:
Willful or persistent violation of rules promulgated by the
Supreme Court of Texas, incompetence in performing
the duties of the office, willful violation of the Code of
Judicial Conduct, or willful or persistent conduct that
is clearly inconsistent with the proper performance of
his duties or casts public discredit upon the judiciary or
administration of justice.
Tex. Const. art. 5, §1-a(6)(A).
In the case of In re Bell, 894 S.W.2d 119 (Tex. 1985), a Special
Court of Review appointed by the Supreme Court published an
opinion outlining how the State Commission on Judicial Con‑
duct regulates the ethical behavior of judges. In Bell, Justice of
the Peace Betty Brock Bell ordered a citizen summarily arrested
for contempt because he chastised the judge in the hallway for
being late to court while many other citizens had to wait for her.
The Court concluded that Bell “wilfully violated Texas Code of
Judicial Conduct Canon 2A by stating in her original judgment
and commitment for direct contempt that her court was in ses‑
sion, engaged in its regular business of hearing and determining
causes before it, when the man approached and confronted her
about her late return from lunch, when the confrontation actu‑
ally occurred in the hallway when court was not in session.”
The Court also found Justice of the Peace Betty Brock Bell
to be in direct contempt for “wilfully violat[ing] Texas Code of
Judicial Conduct Canons 3B(2) and 3B(4) of the Texas Judicial
Conduct Code by responding to a personal criticism, voiced out‑
side the courtroom when court was not in session and when she
was not immediately engaged in furthering the court’s business.”

Notes
1. Ex parte Pink, 746 S.W.2d 758, 762 (Tex.Crim.App. 1988), citing Willson
v. Johnston, 404 S.W.2d 870 (Tex.Civ.App.—Amarillo 1966, no writ).
2. The Court also noted that it was unwilling to hold the lawyer responsible
for asking a question that could just as easily have been answered myriad ways
without violating the court’s order. Id., 77 S.W.2d at 100.
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Family Violence
& Firearms
(When can D. possess a firearm?)

By Andrew Forsythe
State

Federal

Pending protectice order/
emergency protectice order

No. PC 46.04(c)

Probably not (if PO). 18 USC 922
(g)(8)

Pending complaint/infor.
(misdemeanor)

OK

OK

Pending indictment (felony)

OK

Probably not (can’t “receive”)*
18 USC 922 (n)

Current Deferred Adjudication
(misdemeanor)

Probably OK**

Probably OK. 18 USC 921 (a)(20)

Current Deferred Adjudication
(felony)

Probably OK **

Probably not (still “under
indictment” so can’t “receive”). 18
USC 922 (n)

Completed Deferred Adjudication
(misdemeanor)

Probably OK**

Probably OK. 18 USC 921 (a)(20)

Completed Deferred Adjudication
(felony)

Probably OK**

Probably OK. 18 USC 921 (a)(20)

Current regular probation
(misdemeanor)

No. PC 46.04 (b)

Probably not. 18 USC 922 (g)(9)***

Current reg. pro. (felony)

No. PC 46.04(a)

No. 18 USC 922 (g)(1)

Completed regular probation
(misdemeanor)

No (5 yrs.). PC 46.04 (b)(2)

Probably not. 18 USC 922 (g)(9)***

Completed regular probation
(felony)

No (5 yrs.; home) PC 46.04 (a)

No. 18 USC 922 (g)(1)

Final conviction (misdemeanor)

No (5 yrs.). PC 46.04 (b)(1)

Probably not. 18 USC 922 (g)(9)***

Final conviction (felony)

No (5 yrs.; home). PC 46.04 (a)

No. 18 USC 922 (g)(1)

Notes
*Although under 18 USC 922 (n), you can possess a firearm while under indictment, you cannot “acquire” one. So if you
loan a gun to your hunting buddy and then he gives it back, you’ve “acquired” it.
**A caution: In Ex parte Smith, 296 S.W.3d 78 (Tex. Crim. App. 2009), the Court (Womack, J.) said: “Whether the Unlawful
Possession of Firearm statute applies to a person who is, or has been, on deferred-adjudication community supervision is not
clear.”
That said, CCP 42.0131 requires a judicial admonition regarding firearms to a person convicted of a misdemeanor involving
family violence. It is my understanding that this admonition is not currently given to persons placed on deferred adjudication
in Travis County, and that the understanding here is that a deferred is not a conviction for this purpose.
***There may be some doubt here, because the definition of “misdemeanor crime of domestic violence”, as used in 18 USC
922 (g)(9), which is found at 18 USC 921 (a)(33), isn’t always satisfied by a Texas state court conviction for Assault Family Violence. I am told there is some helpful federal case law here, but I haven’t researched it.
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Significant Decisions Report
Please do not rely solely on the summaries set forth below. The reader is advised to read the
full text of each opinion in addition to the brief synopses provided.
The Significant Decisions Report is published in Voice for the Defense thanks to a state
grant from the Judicial and Court Personnel Training Fund, administered by the Texas Court of
Criminal Appeals.

Supreme Court
Wilkins v. Gaddy, 559 U.S. ____, 130 S. Ct. 1175, 175 L. Ed. 2d 995 (2010); Cert to 4th
Circuit; Reversed/Remanded
Wilkins, a North Carolina state prisoner, filed suit pro se in federal district court alleging that he
suffered injuries as a result of being “maliciously and sadistically” assaulted “[w]ithout any provoca‑
tion” by a corrections officer. The district court dismissed the complaint for failure to state a claim and
COA affirmed. Supreme Court granted review to determine whether the COA erred when it required
a showing of “significant injury” in order to state an excessive force claim.
Held: The Court reaffirmed its prior decision in Hudson v. McMillian holding that a “significant
injury” is not a threshold requirement for stating an excessive force claim. Instead, the core inquiry is
“whether force was applied in a good-faith effort to maintain or restore discipline, or maliciously and
sadistically cause harm.” The Court remanded the case to the district court for further proceedings.
Thaler v. Haynes, 559 U.S. ____, 130 S. Ct. 1171, 175 L. Ed. 2d 1003 (2010); Cert.to 5th
Circuit; Reversed/Remanded
Haynes was convicted of killing a Texas police officer and sentenced to death. During voir dire,
one judge presided when the attorneys questioned the prospective jurors individually, and another
judge presided when preemptory challenges were exercised. Question is whether “a trial judge who
did not witness the actual voir dire cannot, as a matter of law, fairly evaluate a Batson challenge.”
Haynes lost in CCA and federal district court, but the Fifth Circuit reversed, holding that CCA made
an unreasonable application of U.S. Supreme Court precedent and granted relief.
Held: Neither Batson v. Kentucky nor Snyder v. Louisiana requires that a demeanor-based expla‑
nation must be rejected if the judge did not observe or cannot recall the juror’s demeanor. The Court
remanded the case to the Fifth Circuit. Moreover, the Fifth Circuit may consider whether CCA’s de‑
termination may be overcome under the federal habeas statute’s standard for reviewing a state court’s
resolution of questions of fact.
Florida v. Powell, 559 U.S. ____, 130 S. Ct. 1195, 175 L. Ed. 2d 1009 (2010); Cert to
Supreme Court of Florida; Reversed/Remanded
Powell was convicted of being a felon in possession of a firearm and sentenced to 10 years in
prison. Powell appealed, arguing that his Miranda warning was invalid because the written form used
by police at his arrest did not explicitly indicate that he had a right to an attorney at his questioning.
Florida COA agreed and reversed the conviction, and Florida Supreme Court affirmed, holding that
informing a defendant that he has the right to “talk with an attorney” is not sufficient to inform him
of his right to have counsel present. Supremes granted review to determine (1) whether they have
jurisdiction even though the Florida Supreme Court used, at least in part, its own Constitution in
reaching its decision; and (2) whether failure to provide explicit advice of right to presence of counsel
during questioning invalidate Miranda warnings that advise both (a) right to talk to a lawyer “before
questioning” and (b) the right to consult a lawyer “at any time during the questioning.”
Held: Supreme Court has jurisdiction. The Florida Supreme Court relied in part on its own state

Constitution in addition to Miranda. However, when a state
court decision fairly appears to rest on federal law, or is inter‑
woven with federal law, and the adequacy and independence
of the state law ground is unclear from the opinion, as in this
case, it is presumed that federal law controlled the state court’s
decision. Hence, the Supreme Court retained jurisdiction.
Held: While Miranda requires that a suspect “be warned
prior to any questioning” and “that he has the right to the pres‑
ence of an attorney,” it does not dictate the words in which the
essential information must be conveyed. Rather, to determine
whether police warnings are satisfactory, the inquiry is simply
whether the warnings reasonably conveyed to a suspect his rights
as required by Miranda. Here, Powell received warnings that
satisfied this standard.

Fifth Circuit
Critchley v. Thaler, 586 F.3d 318 (5th Cir. 2009)
For purposes of 28 U.S.C. §2244(d)(1)(B)—which provides
that the AEDPA limitations period is tolled until “the date on
which the impediment to filing an application created by State
action in violation of the Constitution or laws of the United
States is removed, if the applicant was prevented by filing by such
State action”—the Hays County District Clerk’s office’s appar‑
ent practice of mishandling prisoner filings constituted a statecreated impediment that tolled the AEDPA limitations period
applicable to Texas state prisoner; the Fifth Circuit rejected the
State’s argument that in order for §2244(d)(1)(B) to apply, the
state-created impediment must prevent the filing of a federal,
as opposed to a state, habeas petition; because prisoner’s federal
petition was timely when the tolling provision was properly
applied, the Fifth Circuit reversed the federal district court’s
judgment dismissing the petition as untimely and remanded
for further proceedings.
United States v. Rudzavice, 586 F.3d 310 (5th Cir. 2009)
(1) Evidence was sufficient to convict defendant under 18
U.S.C. §1470—proscribing the transfer or attempted transfer
of obscene matter to a person under 16—where defendant at‑
tempted to transfer obscene images to a 38-year-old law enforce‑
ment agent who was posing as a 15-year-old girl; because defen‑
dant would have violated the law if his scheme had been fully
carried out as he desired or planned, he was liable for criminal
attempt under §1470; the Fifth Circuit also rejected defendant’s
challenge that §1470 was unconstitutionally vague because of
its failure to define the terms “obscene” and “sexual conduct”; as
with other federal obscenity statutes, the Fifth Circuit read the
statute as incorporating the test of Miller v. California, 413 U.S.
15 (1973), regarding what could be constitutionally proscribed
as “obscene”; therefore, the failure of §1470 specifically to define
the word “obscene” did not render it unconstitutionally vague.

(2) Where defendant proceeded to a bench trial on charge of
attempted transfer of obscene matter to a minor in violation of
18 U.S.C. §1470, district court did not err in denying defendant
a reduction for acceptance of responsibility under USSG §3E1.1;
although defendant argued that the only reason he went to trial
was to make a constitutional challenge to §1470 and to challenge
the applicability of the statute to his conduct, in fact he moved for
a judgment of acquittal on the ground that there was insufficient
evidence to establish the elements of the offense; particularly, he
challenged the lack of proof of community standards by which
obscenity should be judged, and he also challenged that there was
insufficient proof of obscenity anywhere in the United States; by
making these arguments, defendant challenged his factual guilt,
thereby disqualifying himself for an acceptance-of-responsibility
reduction; the Fifth Circuit also noted that defendant could have
entered into a conditional plea of guilty after his challenges to
constitutionality and applicability of the statute to his conduct
arguments were rejected, but he did not, further undermining
defendant’s argument that he went to trial only to make those
challenges.
United States v. Caldwell, 586 F.3d 338 (5th Cir. 2009)
In prosecution for possession and receipt of child pornog‑
raphy (in violation of 18 U.S.C. §§2252(a)(4)(B) & (b)(2), and
2252(a)(2) & (b)(1)), district court did not abuse its discretion
in allowing, over the defendant’s Fed. R. Evid. 403 objection,
the government to publish to the jury three brief excerpts of
child pornography videos admitted in the trial; the Fifth Circuit
rejected the defendant’s argument that, under the reasoning of
Old Chief v. United States, 519 U.S. 172 (1997), his stipulation
that the materials involved were child pornography rendered
the excerpts more unfairly prejudicial than probative; addition‑
ally, district court did not abuse its discretion in admitting and
displaying excerpts of adult pornography videos (including adult
bestiality) found in defendant’s home; one video excerpted was
an integral part of the charged offense (res gestae), and the ad‑
mission of the other video excerpted was, if erroneous, harmless
error; moreover, admission of the testimony of an employee of
LimeWire, who testified about how that file-sharing program
works and would be used, was not plainly erroneous because
it was not plain that it was expert testimony as opposed to lay
testimony (nor did the prosecution’s billing of the witness as a
lay witness constitute plain error), and, in any event, any error
did not seriously affect the fairness, integrity, and public reputa‑
tion of judicial proceedings.
Lefevre v. Cain, 586 F.3d 349 (5th Cir. 2009)
Shackling of Louisiana state court defendant did not violate
defendant’s right to self-representation; even though shackling
prevented defendant from going up to attend bench conferences
(thereby requiring him to rely on standby counsel to attend
these for him), defendant never objected to standby counsel’s

participation in the bench conferences on his behalf, moved
to approach the bench himself, or requested to have the jury
removed to argue an objection; because defendant gave no ex‑
planation for his failure to object, the Fifth Circuit concluded
that defendant acquiesced in standby counsel’s participation in
the bench conferences and thus waived his right to self-repre‑
sentation at the bench conferences; nor was defendant entitled
to habeas relief on the ground that the shackling prevented him
from moving freely around the courtroom, thereby undermin‑
ing the jury’s perception of him as his own lawyer; defendant
presented no evidence that indicated that his inability to move
around the courtroom destroyed the jury’s perception that he
was representing himself; accordingly, the Fifth Circuit reversed
the district court’s judgment granting the writ and denied de‑
fendant’s petition for writ of habeas corpus.
United States v. Rangel-Portillo, 586 F.3d 376 (5th Cir.
2009)
District court reversibly erred in denying defendant’s mo‑
tion to suppress the fruits of the stop of defendant’s vehicle,
because, on the facts of this case, the Border Patrol lacked rea
sonable suspicion that defendant was then engaged in the trans
portation of illegal aliens; the fact that the vehicle pulled out of
a Wal-Mart parking lot just 500 yards from the Mexican border
could not, without additional factors, support a vehicle stop;
here, the additional factors cited by the district court—the facts
that the passengers in the vehicle wore seatbelts, were not talking,
made no eye contact with the agent (although the defendant
driver did), were sweating, and had no shopping bags—did not
rise to the level of reasonable suspicion necessary to make a
vehicle stop; accordingly, the Fifth Circuit vacated the judgment
of conviction and sentence and remanded for further proceed‑
ings.
United States v. Allen, 587 F.3d 246 (5th Cir. 2009)
(1) In criminal contempt prosecution under 18 U.S.C. §401,
stemming from defendants’ failure to appear at civil enforcement
proceedings initiated by the IRS, district court did not abuse
its discretion in denying defendants’ motion to recuse; first, the
record did not reflect that the district court applied an incorrect
standard in evaluating the motion to recuse; the Fifth Circuit
distinguished its prior decision in United States v. CBS, Inc., 497
F.3d 107 (5th Cir. 1974), as involving a different situation where
the judge’s initial orders were not recorded, requiring the judge
to act as a material witness regarding the content of the initial
orders; additionally, the judge’s statements did not demonstrate
a deep-seated favoritism or antagonism that would make fair
judgment impossible, nor would a reasonable person harbor
doubts about the judge’s impartiality based on those statements;
finally, the judge did not improperly act as both prosecutor and
judge in the criminal contempt proceedings; it was the govern‑
ment that prosecuted the criminal contempt, albeit at the district
court’s request, and that request was not improper.

(2) District court applied an incorrect definition of the req‑
uisite mens rea of “willfully”; the district court appeared to have
used a standard closer to negligence, rather than recklessness;
nevertheless. the error did not, on plain-error review, require
reversal because the district court’s statements clearly indicate
that it found the defendants acted willfully as that term is cor‑
rectly defined; finally, the evidence was sufficient to support the
conviction of the one defendant who challenged the sufficiency
of the evidence.
Handley v. Chapman, 587 F.3d 273 (5th Cir. 2009)
Where federal prisoner challenged the Federal Bureau of
Prisons’ (BOP’s) regulation denying the possibility of a oneyear reduction of sentence for drug and alcohol treatment (28
C.F.R. §550.58(a)(1)(vi)(B)), district court erred in dismissing
prisoner’s petition for lack of standing and lack of ripeness;
nevertheless, on the merits, the Fifth Circuit ruled for the BOP;
disagreeing with the Ninth Circuit’s decision in Arrington v.
Daniels, 516 F.3d 1106 (9th Cir. 2008), the Fifth Circuit held
that the regulation did not run afoul of the “arbitrary and ca‑
pricious” standard of review prescribed by the Administrative
Procedures Act (“APA”), because the reason for the regulation
(public safety) was discernable from the BOP’s prior interim
rules, Program Statements, and consistent litigation; the Fifth
Circuit also rejected prisoner’s contention that the disparate
treatment of persons in the Ninth Circuit created a due process/
equal protection problem; finally, as an alternative basis for rul‑
ing against prisoner, the Fifth Circuit noted that the regulation in
question had, effective March 16, 2009, been amended to provide
a detailed public safety rationale for the regulation that would
seem to obviate any APA problems; because the new rationale
merely clarified the BOP’s position, its application to prisoner
did not create an impermissible retroactive effect.
United States v. Menchaca-Castruita, 587 F.3d 283 (5th
Cir. 2009)
District court reversibly erred in denying defendant’s mo‑
tion to suppress evidence recovered during a warrantless search
of defendant’s residence; the government failed to meet its bur‑
den of proving exigent circumstances justifying the warrantless
search because the police officer who conducted the search had
no articulable reason to believe that someone else might be inside
the residence posing a threat to the officer or the bystanders,
or that any evidence was at risk of destruction or removal; ac‑
cordingly, the Fifth Circuit vacated defendant’s conviction and
remanded for further proceedings.

Court of Criminal Appeals
Appellant’s PDRs
Kirsch v. State, __S.W.3d__ (Tex.Crim.App. No. 037909, 2/10/10); Affirmed
A jury convicted appellant of DWI and sentenced him to 45
days in jail. Appellant contends that COA erred in upholding the
trial court’s submission of a jury charge on per se intoxication
by having an alcohol content in his blood of 0.08 or more when
the evidence of appellant’s blood alcohol level was admitted
pursuant to a limiting instruction.
Held: (1) The judge’s oral limiting instruction was improper,
but (2) the totality of the evidence sufficed to permit the jury
to conclude that appellant had an alcohol concentration of 0.08
or more at the time he was driving. Relying on its precedent,
CCA notes that evidence is sufficient to support a jury charge
on the “per se” theory of intoxication if it includes either (1)
expert testimony of retrograde extrapolation, or (2) other evi‑
dence of intoxication that would support an inference that the
defendant was intoxicated at the time of driving as well as at the
time of taking the test. Furthermore, CCA says the trial judge
erred in giving any limiting instruction, but that instruction
simply informed the jury that by itself, the test result did not
prove more than that appellant ingested alcohol (and became
intoxicated) “only at some time before the time of the test.” This
instruction was improper and misleading, but it did not prohibit
the jury from using the BAC-test result, along with the rest of
the evidence, to conclude that appellant was per se intoxicated
at the time he was driving.
Ex parte Doster, 303 S.W.3d 720 (Tex.Crim.App. 2010);
Vacated, Appeal Dismissed
Appellant filed this pretrial writ after he was extradited to
Texas from Alabama, where a detainer was lodged against him
for a capital murder charge. PDR was granted to determine
whether COA erred when it held the Interstate Agreement on
Detainers (IAD) did not apply because appellant was detained
on a Governor’s Warrant under the Uniform Criminal Extradi‑
tion Act (UCEA).
Held: Pretrial habeas proceedings are not an appropriate
avenue for raising an IAD claim. Although CCA discusses limi‑
tations and jeopardy, it says it does not need to decide whether
pretrial habeas remains a viable avenue for raising a limitations
challenge or whether pretrial habeas can ever be used to raise a
mere statutory claim. The court demonstrated how an interlocu‑
tory appeal from a pretrial habeas action results in frustrating
the prompt resolution of charged offenses under the IAD. CCA
stated that the delay in the disposition of the charges, not the
actual disposition of the charges through trial and conviction,
offends the provisions of the IAD.

Gonzales v. State, __S.W.3d__ (Tex.Crim.App. No. 033709, 2/24/10); Reversed/remanded in part, affirmed in
part
Appellant was convicted of two counts of aggravated sexual
assault, the jury having found that he had anal and vaginal in‑
tercourse with his eight-year-old daughter during one incident.
The morning his jury trial was to commence, he filed a motion
for appointment of an expert to help him evaluate the State’s
medical evidence and a written motion for continuance so he
could take full advantage of the expert’s assistance. The trial court
granted the motion for an expert, but denied the continuance.
In a motion for new trial, appellant complained of the denial
of the continuance. CCA granted PDRs from appellant and the
State to address, respectively, whether the trial court erred in
denying appellant’s motion for new trial without conducting
a hearing, and whether the court violated Fifth Amendment
double jeopardy by convicting on both counts.
Regarding appellant’s PDR. Held: To show reversible error
on the denial of a pretrial motion for continuance, a defendant
must show both that the trial court erred in denying the motion
and that the denial harmed him. If the judge could determine
from the existing record that he had not erred in denying the
motion, he was not required to hold a hearing in order to make
a record on whether appellant was harmed. Here, the court was
justified in concluding that it had not erred. Appellant did not
complain of a lack of expert assistance, only that his experts
lacked sufficient time. Prior case law injects a diligence require‑
ment for a continuance for additional trial preparation. Appel‑
lant’s motion failed to state either his diligence to obtain expert
assistance sooner or, alternatively, how circumstances prevented
him from realizing earlier that he required such assistance.
Regarding the State’s PDR. Held: The Legislature intended
penetration of the anus to be a discrete act from penetration of
the sex organ, even though these theories of assault are in the
same subsection of the penal provision.
Joseph v. State, __S.W.3d__ (Tex.Crim.App. No. 111108, 2/24/10); Affirmed
Appellant was convicted of murder and sentenced to 25
years’ confinement. A key piece of evidence was a recorded state‑
ment produced as a result of appellant’s interview with police.
The trial court denied appellant’s motion to suppress, finding
that appellant had waived his rights prior to and during the
statement.
Held: The totality of the circumstances shows appellant
knowingly, intelligently, and voluntarily waived his rights under
Article 38.22 of the Code of Criminal Procedure and Miranda
v. Arizona. Appellant was adequately advised of his rights, and
as he stated to CCA, he “clearly understood his rights.” Imme‑
diately after being told that he had the right to remain silent,
that he did not have to make any statement to anyone, and that
any statement he made would be used against him, he willingly
participated in a six-hour interview with police. Not once did

he ask to stop the interview, nor did he request an attorney.
Smith v. State, __S.W.3d__ (Tex.Crim.App. No. 1805-08,
2/24/10) Reversed/Remanded
A jury found appellant guilty of indecent exposure. Before
trial, the judge denied his motion to quash, which alleged that
the information was fundamentally defective for failing to allege
the act or acts relied on to constitute recklessness.
Held: The information, which alleged appellant “exposed his
penis and masturbated,” was insufficient and this was a substance
defect. CCA therefore reverses and remands to determine what,
if any, harm analysis applies.

State’s PDRs
State v. White, __S.W.3d__ (Tex.Crim.App. No. 0193-09,
2/10/10); Vacated/Remanded
Appellee was indicted in 2003 for a murder allegedly com‑
mitted in 1986. After two hearings the trial court granted ap‑
pellee’s motion to dismiss the indictment “on the grounds that
under the provisions of the Texas and U.S. Constitutions the
defendant is unable to obtain a fair trial due to [a 17-year] delay
and the death of innumerable necessary witnesses.” COA af‑
firmed the trial court’s order because the State failed to explain
why that order could not have been proper under the Sixth
Amendment speedy trial guarantee when appellee had (sup‑
posedly) “referenced” the Sixth Amendment in the trial court
and had presented evidence to that court of post-indictment
prejudice from the deaths of potential witnesses.
Held: The State was not obligated to argue why the trial
court’s order could not have been proper under the Sixth
Amendment speedy trial guarantee. Contrary to what COA
stated in its opinion, appellee never relied on the Sixth Amend‑
ment speedy trial guarantee. Before the trial court, appellee’s legal
theories were always equity, due process, and due course of law.
He never asked for a speedy trial, never cited Barker v. Wingo,
407 U.S. 514 (1972), the controlling Sixth Amendment speedy
trial case, and never argued his motion to dismiss in terms of
the Barker factors. And the trial court, in both its order granting
the motion to dismiss and its subsequent email to the parties,
appeared to be ruling on the basis of the constitutional theories
that appellee put forth. The trial court wrote not of appellee’s
lack of a speedy trial but rather of his inability to get a fair trial
because of the long pre-indictment delay. And although the trial
court, in its email, cited the Sixth Amendment, the court did
not use the phrase “speedy trial” or cite Barker v. Wingo, which
suggests that its citation of the Sixth Amendment was simply
a mistake, just as its citation of the Fifth Amendment instead
of the Fourteenth Amendment appears to be a mistake. Under
these circumstances, the State could have reasonably concluded
that the trial court’s order granting appellee’s motion to dismiss
was based only on the constitutional guarantees of due process
and due course of law.

Opinion on State Prosecuting
Attorney’s Motion for Rehearing
Holmes, et al, v. State, __S.W.3d__ (Tex.Crim.App. Nos.
0453-07, 0454-07, 0455-07, 0456-07, 0457-07, 045807, 0459-07, 0460-07; 2/24/10); Affirmed/Remanded
The defendants in eight cases were charged with DWI. In
each case, the defendant filed a pretrial motion to cross-examine
the State’s expert on the Intoxilyzer 5000. When the trial court
denied the motions, the defendants entered pleas of no contest.
COA reversed the convictions and remanded the cases to the
trial court. The SPA filed PDRs, which CCA consolidated, and on
original submission issued an opinion related to the preservation
of error and affirmed COA in all cases except Woodall, which CCA
reversed, holding that the error was not preserved. On motion
for rehearing, CCA again affirmed as to all cases except Woodall
because the issues presented in the SPA’s grounds for review were
distinct from the preservation of error issue. CCA granted the
SPA’s motion for rehearing and ordered rehearing on its own
motion in Woodall, and then affirms the COA’s judgment.
Held: The trial court’s ruling disallowing cross-examination
of the State’s expert witness violated the defendant’s fundamental
rights to a fair trial. Because the denial of the right to present a
defense is a violation of due process and results in constitutional
error, CCA conducts harm analysis. “We cannot determine be‑
yond a reasonable doubt that the trial court’s failure to allow
the defendants to present a defense did not contribute to their
decision to enter pleas. Soon after the trial court denied their
pretrial motions to permit cross-examination, the defendants
changed their pleas to no contest and were found guilty. This
indicates that the trial court’s erroneous ruling was indeed a
contributing factor in the defendants’ convictions and punish‑
ments.”

Death Penalty Opinions
Direct Appeal—Denial of DNA Testing

Swearingen v. State, 303 S.W.3d 728 (Tex.Crim.App.
2010) Affirmed
Appellant, sentenced to death for capital murder, appeals
an order denying his motion for post-conviction forensic DNA
testing. Appellant filed this third Chapter 64 motion for DNA
testing on January 6, 2009, three weeks before his execution date,
requesting DNA testing of materials for which appellant did not
seek DNA testing in his two previous Chapter 64 motions.
Held: CCA affirms the trial court’s denial of his motion,
crediting the overwhelming evidence of guilt independent of
any potentially exculpatory DNA testing and appellant’s in‑
ability to show a 51% probability that he would not have been
convicted. CCA also rejects appellant’s claims that the trial court
“erred in failing to consider the significant non-DNA evidence
refuting the State’s evidence at trial and supporting Appellant’s
innocence in denying his request for DNA testing.” This claim

pertains to evidence that appellant presented at a hearing in sup‑
port of one of his successive habeas corpus applications—that
the victim’s body was left in the national forest sometime after
appellant’s arrest. The convicting court made findings contrary
to appellant on this claim, and CCA adopted these findings in
denying appellant relief on this claim. CCA cannot conclude
that the trial court would have abused its discretion if it had
not reconsidered this evidence in connection with appellant’s
third request for more DNA testing. Moreover, any error in
doing so was harmless in light of the overwhelming evidence
of appellant’s guilt.
Writ of Habeas Corpus—New
Trial on Punishment Granted

Ex parte Hood, __S.W.3d__ (Tex.Crim.App. No. 75,370,
2/24/10) Relief granted
Applicant was tried after the U.S. Supreme Court’s ruling
in Penry I (1989) but before the state statute was amended to
accommodate that decision. One of the issues applicant raised
on appeal was that the trial court erred “in failing to instruct the
jury of a method to be used by them to give effect to mitigating
evidence.” In his first writ application (1997), he challenged the
nullification instruction but then deleted that claim from his
amended application. A subsequent pro se application in 2004
was denied as an abuse of the writ. His third writ application
(2005) alleged that “the nullification instruction did not allow the
jury to consider and give effect to mitigating evidence presented
at trial.” The habeas judge concluded that applicant’s “nullifica‑
tion” claim was unavailable when he filed his previous habeas
application and also that the two special issues did not provide
an avenue for the jury to give full consideration and full effect
to applicant’s mitigating evidence. Recall that in 2007, CCA
denied relief on the 2005 death writ. Ex parte Hood, 211 S.W.3d
767 (Tex.Crim.App. 2007). (Also recall this is the case in which
the trial judge and the elected DA had an affair. In a separate
proceeding, the Supreme Court denied cert on that issue. Hood
v. Texas, No. 09-8610, 4/19/10.)
Reconsidering that decision on its own motion, CCA
granted applicant a stay of execution in September 9, 2008,
stating, “[b]ecause of developments in the law regarding nul‑
lification instructions . . . it would be prudent to reconsider the
decision we issued [on January 10, 2007] in dismissing applicant’s
second subsequent writ application.” Here, CCA reconsiders
whether applicant could have raised his Penry claim—a claim
alleging that the entirety of the sentencing scheme employed by
the trial court precluded the jury from giving full consideration
and effect to his mitigating evidence—before May 24, 2004,
when he filed his pro se writ.
Held: Applicant’s second subsequent writ application, filed
in 2005 is reinstated because it was not procedurally barred. CCA
concludes that five U.S. Supreme Court decisions, all of which
were issued after applicant filed his writ in 2004, announced

new law directly applicable to applicant’s claim. Applicant is
entitled to a new trial on punishment. CCA has already held,
in numerous habeas applications since 2007, that Tennard v.
Dretke, 542 U.S. 274 (2004), and Smith v. Texas, 543 U.S. 37
(2004), et al. did announce new law and that those death-row
inmates were entitled to have their Penry claims addressed.

Court of Appeals
Summaries are by Chris Cheatham, of Cheatham and
Flach, PLLC, Dallas, Texas.
Arizpe v. State, __S.W.3d__ (Tex.App. No. 04-09-00131CR—San Antonio 1/06/10)
Officer had reasonable suspicion for traffic stop based on
information he received from unidentified informant because
the informant was unconnected with police, saw the suspect
vehicle firsthand, and provided detailed description of drunk
driving behavior.
Strahan v. State, __S.W.3d__ (Tex.App. Nos. 2-08-384CR, 2-08-385-CR—Fort Worth 1/07/10)
Juror’s comment that she “felt uncomfortable with the sub‑
ject matter of the trial” did not necessitate strike for cause; State’s
failure to file a pretrial motion to cumulate sentences did not
render the court’s cumulation order void.
Texas Dept. of Public Safety v. Nail, __S.W.3d__, (Tex.
App. No. 03-08-00435-CV-Austin, 1/08/10)
Deferred adjudication considered “court ordered commu‑
nity supervision,” rendering D ineligible for expunction of his
arrest records. The dissent wrote: “[T]he majority considers the
requirement in the underlying judgment that [D] pay an $800
fine to be a ‘condition’ of community supervision and, there‑
fore, determines that [D] was placed on community supervision
within the meaning of article 42.12. Based on this reasoning,
the majority concludes that [D] is ineligible for expunction.
The majority’s analysis is inconsistent with the plain language
of article 42.12.”
Leadon v. State, __S.W.3d__ (Tex.App. No. 01-08-00839CR, 01-08-00840-CR — Houston [1st Dist] 1/14/10)
Deemed a “race neutral” reason for striking two black fe‑
males was State’s explanation that the women were employed
as postal workers; prosecutor pointed out that two non-black
panel members who were also employed as postal workers were
removed for cause and, thus, all persons on venire employed as
postal workers were removed, either for cause or by prosecutor’s
use of peremptory strikes.
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Motion Challenging Jury Array
and to Quash Jury Panel
by Mark Ryan Thiessen
In this electronic age jurors are now being summoned via email to our courts. Pursuant to Article
34.05 of the Texas Code of Criminal Procedure, Montgomery County allows those people summoned to respond via email for jury service, making them “E” jurors. The clerk then instructs each
“E” juror to report to a specific court, while the non-“E” jurors report to a pooling center and are
used as extras, if at all. Houston attorney Mark Thiessen found that by combining the Montgomery
County Clerk statistics regarding the number of people who reported via email (about 50%) with
the rate of internet usage by African Americans and Hispanics, there was an exponential increase
in the discriminatory effect. His conclusion was that a venire panel comprised of all “E” jurors is
unconstitutional, as it unfairly represents a cross-section of the Montgomery County community.
CAUSE NO. _______
STATE OF TEXAS
V.
_______________

§
§
§
§
§

IN COUNTY COURT
AT LAW NO. _______
MONTGOMERY COUNTY, TEXAS

TO THE HONORABLE JUDGE OF SAID COURT:
The Defendant requests this Court, under the authority of the 6th and 14th Amendments to the United
States Constitution, Article 1, Sections 3 (“all free men have equal rights”), 10 (“public trial by impartial
jury”), 13 (“shall have remedy by due course of law”), 15 (“right of trial by jury shall remain inviolate. The
Legislature shall pass laws . . . to maintain its purity[.]”), 19 (“no citizen of this State shall be deprived of .
. . liberty . . . except by due course of law”) of the Texas Constitution, and the Texas Code of Criminal Procedure §§34.02, 34.05, 35.06, and 35.07, to quash the instant jury panel because an intentional exclusion
of a distinctive group of Montgomery County residents has resulted in an unfair cross-section of the community in the jury panel. In support hereof, the Defendant would show:

I.
This jury panel is solely composed of persons who responded to an email for jury service. The legal
community in Montgomery County has named this type of panel an “E” jury panel. The Defendant, under
Section 35.07 of the Texas Criminal Code of Procedure, is challenging the legality of this jury because it is
not fairly representative of the cross section of this community.
II.
To clarify, Defendant is not challenging the legality of the electronic jury selection process under
Article 34.05 of the Texas Code of Criminal Procedure. Rather, what is at issue is the County’s instructions
to “E” jurors to report directly to a specific courtroom, which has the effect of excluding all
-“E” jurors
(who are instructed to report to the Jury Assembly Room), thereby tainting the process of getting a fair
cross-section of the community. Because a sufficient number of “E” jurors always report to the court, no
non-“E” jurors are ever called to report there. The constitutional and statutory defects here are that the “E”
jurors do not fairly represent African Americans and Hispanics, both of which are distinctive representative
groups within Montgomery County.
III.
To establish a prima facie constitutional violation of the “fair cross-section of the community represented” requirement, a defendant must show:
(1) that the group alleged to be excluded is a “distinctive” group in the community;
(2) that the representation of this group in venires from which juries are selected is not fair and
reasonable in relation to the number of such persons in the community; and,
(3) that this underrepresentation is due to systematic exclusion of the group in the jury selection
process.”
See Pondexter v. State, 942 S.W.2d 577, 580 (Tex.Crim.App. 1996). Noncompliance with the mode and
manner of summoning venire members set out in the Texas Government Code is error whenever a defendant establishes harm. Lewis v. State, 815 S.W.2d 560 (Tex.Crim.App. 1991); Tex. Gov’t Code Ann.
§62.001 (Vernon 2007).
IV.
Defendant objects to an “E” jury deciding this case. According to the U.S. Census Bureau, African
Americans and Hispanics respectively account for 5% and 18% of Montgomery County’s population. See
Exhibit 1: Montgomery County QuickFacts from the U.S. Census Bureau. See also Feagins v. State, 142
S.W.3d 532 (Tex. App.—Austin 2004) (Appellate court recognizes 9.2% of the population of Travis County
is African American and thus a distinctive group). A jury panel without this distinctive group is not a constitutional and statutory fair cross-section of the community.
In 2009, it was shown that nationwide, 76% of whites use the internet at home while the rates for
African Americans and Hispanics were 70% and 64%, respectively. See Pew Internet & American Life
Project and the Graduate School of Library and Information Science and the University of Illinois at
Urbana-Champaign report “Report: Internet, Broadband, and Cell Phone Statistics” (December 2009).
The “E” jury here is unfair and unreasonable in relation to the number of such persons in the Montgomery
County community when this jury panel only contains ___ African American and ___ Hispanic people in a
____-person venire and all are “E” jurors. (For example: A 24-person panel should contain roughly 1 African American and 4 Hispanics; 36, 2 and 6; 48, 2 and 9; 60, 3 and 11, African Americans and Hispanics,
respectively.)
A venire with all “E” jurors is unfair and unreasonable when the population numbers in Montgomery
County reflect that approximately 50% of potential jurors respond via email because the other half of the
population reports to the Crighton and is never included in an “E” jury, further creating an unfair crosssection of the community. See Exhibit 2, Montgomery County Clerk Certified Statistics of 2009 Jury Data.
Excluding the half of the population that does not report via email, coupled with 5% of African American
and 18% Hispanic percentages in Montgomery County, creates an exponential increase of the discrimina-

tory effect of an “E” jury, especially in the Hispanic demographic. The policy of allowing jurors to respond
electronically to the jury summons and allowing the “E” juries to make up the entire venire panel systematically creates an unconstitutional under-representation of African Americans and Hispanics. Feagins v.
State, 142 S.W.3d 532 (Tex. App.—Austin 2004) (“keeping the ratio of internet to in-person responses the
same in venires as it is in the overall response population . . . works to ensure that a systematic exclusion
does not take place”).
Most recently, the Supreme Court noted “the Sixth Amendment is concerned with social or economic
factors when the particular system of selecting jurors makes such factors relevant to who is placed on the
qualifying list and who is ultimately called to or excused from service on a venire panel.” Smith v. Berghuis, 543 F.3d 326 (6th Cir. 2008), rev’d 130 S.Ct. 48, n.6 (2009). Accordingly, when African Americans
and Hispanics are further disqualified for a jury based on whether they have internet access, then the Sixth
Amendment is absolutely affected by the social and economic factors that accompany internet access, i.e.,
financial ability to own a computer, computer literacy, internet access, etc. Consequently, the “E” jury does
not represent a fair cross-section, is an unfair representation of the community which constitutes error, and
denies the Defendant an opportunity to have his case decided by a lawful jury.
PRAYER
WHEREFORE, PREMISES CONSIDERED, the Defendant respectfully requests this Honorable Court to
quash the instant jury panel and requests a panel be brought in that does represent a fair cross-section of
the Montgomery County community: “E” and non-“E” jurors.
Respectfully submitted,
TRICHTER & MURPHY, P.C.

By: ______________________________
MARK RYAN THIESSEN
SBN 24042025
The Kirby Mansion
2000 Smith Street
Houston, Texas 77002
Tel: (713) 524-1010
Fax: (713) 524-1080

Attorneys for Defendant,
________________________

CERTIFICATE OF SERVICE
I hereby certify that a true and correct copy of the above and foregoing Motion for has been furnished
to the District Attorney presently assigned to this case, on this the ____ day of ________________________
________, 2010.

______________________________
MARK RYAN THIESSEN

Survivor Trial Tactics
Family fun and CLE too . . .
July 8 – 9, 2010

Sheraton South Padre Island
310 Padre Blvd.
956.761.6551

Register online at www.tcdla.com
Seminars sponsored by CDLP are funded by a state grant administered by the Texas Court of Criminal Appeals.

The 23rd Annual

Rusty Duncan

Advanced Criminal Law Course

June 3–5, 2010
Hyatt Regency (host hotel, $175 s/d, $32.44 valet, $24.87 self-park)
(210)222-1234
Menger Hotel ($117 s/d, $25 valet parking)
(210)223-4361
La Quinta ($84 s/d, $21 valet, $17 self-park)
(210)222-9181

Shuttles available to convention center

Register online at www.tcdla.com

Join TCDLA Join TCDLA Join TCDLA

tcdla.com
When you join TCDLA, you become a part of a long history
of providing outstanding services and assistance to criminal
defense lawyers across the great state of Texas.
Join today and take advantage of numerous member benefits.
Endorse a colleague or friend—encourage others to become a
member of TCDLA.

Member Benefits
g Voice for the Defense Magazine
	A subscription to the ONLY statewide magazine
written specifically for defense lawyers, published 10
times a year.
g Membership Directory
A listing of all TCDLA members. Updated and reprinted
annually.
g TCDLA Discounts
	Receive significant discounts on CLE seminars and TCDLA
publications.
g Vendor Discounts
	Receive discounts on various goods and services provided
by numerous vendors.
g Strike Force
	Strike Force assistance which comes to the aid of lawyers
in need.
g Listserve Access
	Access to TCDLA listserve, where you can exchange legal
information and resources with other TCDLA members.
g Website—Members Only Section
	Access to the “members only” section of the website,
which includes information on experts, summaries of
cases from the state and federal courts, and more.
g Experts
	Extensive list of experts for all types of criminal cases.
g Resources
	Expansive library of research papers from renowned
criminal defense lawyers.
g Legislature
Opportunities to be involved in the legislative effort.

Resources for Texas Capital Litigators
 Capital Litigation Update

 ublished 10 times a year with a “Motion of the Month”
P
enclosed.

Membership Application
To join TCDLA you must be a member in good standing of the State Bar of
Texas engaged in the defense of criminal cases (except law students or affiliate
applicants). An applicant must be endorsed by a TCDLA member. Members of
the judiciary (except honorary members) and those regularly employed in a
prosecutorial office are not eligible.
Your membership will go into effect upon approval of application and receipt
of annual membership dues. Please allow 6 to 8 weeks for confirmation and
certificate.
 Mr.    Ms.    Mrs.
__________________________________________________________________
First Name      Last Name      Middle Initial
__________________________________________________________________
Law Firm
__________________________________________________________________
Mailing Address
__________________________________________________________________
City                State          Zip
__________________________________________________________________
Telephone             Fax
__________________________________________________________________
Email              County
__________________________________________________________________
Bar Card Number
__________________________________________________________________
Date of Birth
__________________________________________________________________
Name of other local criminal bar association or section

Nominating Endorsement (must be completed)
As a current member of TCDLA, I believe this applicant to be a person of
professional competency, integrity, and good moral character.
__________________________________________________________________
Signature of Endorser (must be current member)
__________________________________________________________________
Printed Name of Endorser (must be current member)

Membership Category (please check one)









First-Time Member — $75 per year
Renewing Membership — $150 per year
Voluntary Sustaining Member — $300 per year
Sustaining Member — $200 per year
Affiliate Member (Experts or Legal Assistant) — $50 per year
Public Defender — $50 per year:  Texas or  Federal
Investigator — $50 per year
Law Student — $20 per year

 Capital Resource Listserve
	Access to a listserve consisting of Texas-only lawyers,
investigators, and mitigation specialists who practice in
the capital arena.

Payment Method (please check one)

 Motions Bank and Claims

__________________________________________________________________
Credit Card Number           Expiration Date
__________________________________________________________________
Name on Card			
Signature

 ccess to a capital-specific motions bank and habeas
A
corpus claims for state and federal practice.

 Experts Database
	Access to a database of experts in a wide area of
expertise.
 CLE Opportunites
	Comprehensive substantive continuing legal education.
 Locating Assistance
	Assistance locating capital qualified investigators and
mitigation specialists.

 Check enclosed (payable to TCDLA)
 Visa     Mastercard     American Express     Discover

Mail completed form and payment to

Texas Criminal Defense Lawyers Association (TCDLA)
1717 W. 6th St., Ste. 315 • Austin, Texas 78703
Fax to (if paying by credit card): 512-469-9107
TAX NOTICE $36 of your annual dues ($19 if a Student Member) is for a one-year
subscription to the Voice for the Defense. Dues to TCDLA are not deductible as
a charitable contribution but may be deducted as an ordinary business expense.
The non-deductible portion of regular and initial membership dues is $39 in
accordance with IRC sec 6033.

