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William Harris

ABA Standards for the Function of Criminal Attorneys

O

President’s
Message

n Friday, November 17, 2010, I had the honor of participating in a round table dis‑
cussion of proposed new ABA standards for the performance of criminal counsel
at the University of Texas School of Law. The proposed standards would cover aspects of
both the defense and the prosecution function. Standards have been in place for years, but
the ABA decided to hold a series of round table discussions around the country and with
this proposed set of revisions gather input around the country. This was the fourth and last
of those discussions.
The defense, the prosecution, and the bench were all represented in these discussions.
They covered four topics: Should the standards simply state current best practice or should
they seek to improve the practice? Should counsel performing the public defense role refuse
to accept cases when certain caseload limits are reached? What constitutes a conflict of inter‑
est for the prosecutor or the defense attorney? What are the prosecution’s obligations in its
decisions to investigate, charge, or dismiss individuals? All of the discussions were interesting.
Possibly the most salient for the practice of defense law in Texas were the discussions
on caseloads for public defenders. Much of the discussion focused initially on the question
of whether a public defender should refuse to accept more cases when he or she reaches a
caseload that is at the maximum limit of what they can reasonably or humanly handle and
still provide quality representation. Norman Lefstein, a professor of law and dean emeritus
of the Indiana University School of Law and a former District of Columbia public defender,
moderated the panel on this issue. He advocated that a public defender, upon reaching es‑
tablished caseload limits, had a duty to refuse more cases, even if this meant being held in
contempt. In fact, a contempt holding with its required hearing and immediate appeal was
perhaps the most expeditious way to gain relief. Civil suits can drag on for years, and in the
interim the problem persists. Of course, to some extent, the contempt appeal may suffer from
the same problem. There are also ethical questions about a standard that advocates refusing
a court order as a matter of policy.
The discussion reminded me a bit of my basic training in the Army. After seven weeks
of being repeatedly told to follow the orders of our commanders, my fellow soldiers and I
were given this curious little lecture on the Geneva Convention. We were informed that it was
also our duty to refuse an order that might constitute a war crime. Even at the tender age of
22, I could see some problems with this process. Just as I thought it unreasonable to expect
a private to refuse a superior’s order on the battlefield, in light of the negative consequences

sure to follow, I had a similar problem with this concept. The
men and women who perform public defense as public defenders
or appointed counsel are usually very highly dedicated, but they
are also performing this role in order to make a living. Losing
a job and your livelihood is not easy to contemplate or endure.
As budgets get tighter, the legislature, the courts, and the
county commissioners are looking for ways to lower costs. There
is probably no more attractive target than indigent defense. One
way to address this is to create more public defenders offices.
In fact, there are proposals to make the creation of such offices
much easier.
For years, Texas has sought to deliver indigent defense ser‑
vices through court-appointed attorneys. This has led to numer‑
ous problems, and in some areas of the state it continues to be
difficult to find competent attorneys to accept appointments.
Even in urban areas where there is an ample supply of compe‑
tent criminal defense attorneys, low pay and refusal to pay for
adequate litigation support such as competent investigators and
experts hamper the performance of counsel. In even the best of
counties, criminal defense attorneys are paid a fraction of the pay
rate the county pays for retained civil attorneys. Despite these
limitations, the amount spent on indigent defense has grown on
an annual basis and will probably continue to do so. Politically,
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Andrew Anderson, Lubbock
Joseph B. Anderson, Lubbock
J. Brooks Bishop IV, Dallas
Stephanie Erin Brunson, Midland
Jose Ceja, Houston
Soheyla Dixon, Denton
Bill R. Gifford, Houston
Jacqueline Gifford, Houston
Austen Hobbs, Houston
Paul Damian Hyde, Granbury
Keaton D. Kirkwood, Liberty
George W. Lang II, Huntsville
Lisa Lazarte, Houston
Matt D. McCormick, Huntsville

few want to spend much money on providing defense lawyers
for persons whom they widely regard as guilty in the first place.
Public defenders offices look to many to be the answer.
Many public defenders do great and highly competent work;
one excellent example is the Federal Public Defenders Offices.
However, public defenders must have an adequate rate of com‑
pensation, adequate support staff commiserate with the support
staff afforded the prosecution, adequate physical facilities and
benefits, and reasonable caseloads. They need to be independent
from political interference from either the courts or the county
commissioners. It is doubtful that offices founded for the pur‑
pose of saving money will meet many, if any, of these criteria.
Both appointed attorneys and public defenders can, and
often do, render high quality work, yet they labor under persis‑
tent conditions of underfunding and inadequate support. It is
highly unlikely that in a year when budget cutting is a legislative
mandate, our underfunded system of delivering legal services
to the indigent in criminal cases will get better. Perhaps the
ABA standards, by clearly defining what a proper maximum
caseload for persons performing this function is—either as ap‑
pointed counsel or public defenders—will provide impetus to
requiring that Texas not fall further below what is profession‑
ally acceptable.
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Joseph A. Martinez

S

Executive
Director’s
Perspective

pecial thanks to Nicky Boatwright, Will Boyles, Sarah Gunter, and Ben Webb, course
directors for the the 30th Annual Prairie Dog Seminar, held October 29–30, and a Nuts
’n’ Bolts seminar for attorneys in Lubbock defending indigent clients. Thanks to the Lubbock
Criminal Defense Lawyers Association for allowing TCDLA to participate in this year’s event.
LCDLA celebrated 30 years of seeking justice. Thanks to Richard Anderson, course director
for two Federal Law seminars October 27–28. Special thanks to Bill Trantham and the Miracle
Grillers for their hard work preparing the traditional barbecue lunch for the 200 participants.
Thanks to Jeff Mulliner, course director for the SACDLA Nuts ’n’ Bolts seminar held
in San Antonio and President of the San Antonio Criminal Defense Lawyers Association.
Thanks to SACDLA Executive Director Aissa Garza, there were over 90 participants.
Thanks to Philip Wischkaemper and John Niland, course directors for the Capital Litiga‑
tion for the Defense seminar held at South Padre Island November 11–12. Thanks to their
efforts, we had 49 participants.
Thanks to Gary Trichter, Troy McKinney, and Doug Murphy for putting together and
speaking at the DWI Seminar for Public Defenders in Edinburg November 12th. Thanks to
their efforts, we had 79 participants. Special thanks to the National College for DUI Defense,
who co-sponsored the event.
Thanks to Gary Trichter and Troy McKinney, course directors for the 6th Annual Stuart
Kinard Memorial Advanced DWI Seminar held November 18–19 at the historic Menger
Hotel in San Antonio. Thanks to their efforts, we had 155 attendees.
Special thanks to our members who supported TCDLA’s continuing legal education
training. Over a period of six weeks, over 1,100 lawyers were trained in 9 seminars in 7 cities.
Thanks and appreciation to our course directors and speakers for their contributions to justice.
We invite all of our members to attend their next TCDLA Board meeting, which will
be held at the Crowne Plaza Hotel in downtown Houston on Saturday, March 4, 2011. The
board meeting starts at 10:15 am.
TCDLA’s legislative effort will be coordinated by the TCDLA Legislative Committee,
chaired by Mark Daniels and Rick Hagen. Allen Place is the senior lobbyist and will take his
direction from the legislative committee. Bill filing has already started.
Good verdicts to all

Word from the R&D Team
Yes, it is true. TCDLA and its software developers are going to build an Android app. It will
be similar to the TCDLA iPhone app.
But, take heart, my Blackberry friends. TCDLA is also going to build a mobileoptimized “web app” for people who use Blackberries, Palms, and every other type of smart
phone. The web app will not have all the bells and whistles of the iPhone and Android apps,
but you should still have access to all of the state and federal codes, rules, and statutes. Web
app users should (if all goes according to plan) at least be able to search the statutes and
email portions of the statutes to themselves and others.
We will do our best to launch both apps in time for Rusty Duncan 2011. It will be a
large undertaking to say the least. If you are interested in beta-testing the Droid app, please
let me know by sending me your name and email address. I should warn you that betatesting is not all that it’s cracked up to be. You will have to follow a series of steps to install
the beta app on your Droid. It is not like downloading an app from the “App Market.” Then
you will have to look through every level of all of the various codes, rules, and statutes and
see if you find any glitches. On the plus side, you would get to use the product a month or
two in advance of everyone else.
It is all good, my smartphone-using friends!
Regards,
Grant Scheiner

They taught you
what in law
school?!

Now accepting
applications.
Only 80 slots:
deadline 1/26/11

35th Annual Texas Criminal Trial College
March 6–11, 2011
www.tcdla.com to print application

Seminars spons ored by CDLP are funded by a state grant administered by the Texas Court of Criminal Appeals.

Greg Westfall

O

Editor’s
Comment

f all the people who have given their time to the Voice for the Defense, none has been
more generous—or instrumental to the magazine’s success—than Cynthia Hampton.
Cynthia has been our managing editor for several years now, and the fact that she has done
a fantastic job is reflected every month in every issue of the Voice. It would be impossible for
me to take time out of my practice to carry the work that Cynthia puts in to this magazine
every week. Off the top of my head, I can’t think of any other attorney in our organization
who could.
The managing editor always has the hardest job in publishing. And so it is with the
Voice. The managing editor is responsible for making sure all the elements come together
each month. The managing editor is the one who does all the final proofreading and cite
checking. The managing editor is the one who really makes sure there is enough to publish
each month. While the editor establishes policy, the managing editor must accomplish the
much larger role of implementing it. It is a tough and time-consuming job.
And it is a job that will be open come December 1.
I cannot imagine the Voice for the Defense without Cynthia Hampton. I will miss her
sound judgment and willingness to work extremely hard. I will miss her evenness and de‑
pendability. I will miss her sense of humor. And, above all, I will miss her dedication.
Thanks, Cynthia, for all you have done. The Voice for the Defense is a far better magazine
thanks to you. You will be sorely missed and damned difficult to replace.

Proposed Changes to the TCDLA Bylaws
(submitted by Gary Trichter)
ARTICLE VII—BOARD OF DIRECTORS

Sec. 2. Executive Committee. The Executive Committee shall consist of the officers of the Association, the editor of
the Voice for the Defense, and other Association members appointed by the President and two members of the board
of directors appointed by the President.

ARTICLE IX—ELECTIONS

Sec. 2. Nominations Committee. Prior to January 31st of each year, the President-Elect shall appoint a Nominations
Committee consisting of all officers and at least one member but no more than 3 members from each of the Association’s
membership areas and all officers. Past-presidents may be appointed to the committee but shall be non-voting mem
bers. The President-Elect is chair of the Nominations Committee shall be designated by the President. The Nominations
Committee shall meet, and the members present shall select its nominee(s) for those positions in the Association that are
open for election or re-election. The chair of the Nominations Committee shall report in writing on or before 90 days
prior to the next annual meeting all said nominee(s) for each such position to the President, the Board of Directors, the
Executive Director, and the editor of the Voice for the Defense magazine. Association members shall be given notice in
writing of the nominee(s) for each such elective position on or before 75 days prior to the next annual meeting. Such
notice may be by publication in Voice for the Defense and shall also advise the membership that any qualified member
in good standing may seek election for the position as an officer, other than President, director, or associate director of the
Association by following requisites of Article IX Section 3(b) of the Bylaws. Any disputed questions regarding an election
shall be resolved by those members in good standing who are present and voting at the annual meeting.
[Amendment approved June 28, 2008, TCDLA Annual Meeting, San Antonio, Texas.]
Sec. 3. Nominations
(a)	A voting member may nominate a qualified member for an office or for director or associate director from the floor
only if the Nominations Committee nominee is deceased, withdraws, or is otherwise disqualified.
(b)	A qualified member who desires election as an officer, director, or associate director of the Association may file a
petition to that effect. Such petition shall set forth the office sought and shall have attached to it the signed statements
of twenty (20) members who believe the petitioner is qualified for such office or directorship and will perform the
duties imposed by the office sought. Petitions for President-Elect shall also contain the statements of at least ten (10)
officers and/or directors in support thereof. A qualified member desiring to be elected to the office of President-Elect
shall be required to have an additional 30 signed statements of members who believe the petitioner is qualified for
that office and will perform the duties imposed by that office. Such petition shall not be required of those nominated by the committee under Section 2 of this article. Petitions for election to an office, directorship, or associate
directorship must be delivered to the Executive Director at the main office of the Texas Criminal Defense Lawyers
Association in Austin, Texas, 50 days prior to the annual meeting.
(c)	A member is disqualified to be an officer candidate where the member is either married to or has an intimate relationship with a Texas Criminal Defense Lawyers Association or Criminal Defense Lawyers Project full-time or part-time
employee.
(d)	An officer becomes disqualified from office where the person has filed as a judicial candidate for the Texas Court
of Criminal Appeals. This disqualification will be valid only so long as either TCDLA or CLDP are financial grant
recipients or applicants.
(e)	In nominating Directors and Associate Directors, the Nominating Committee shall give preference to applicants from
TCDLA Districts that do not yet have a representative.
Sec. 4. Voting Procedure
(a)	Written ballots shall be mailed, e-mailed, or faxed to members in good standing no later than 30 days prior to the
annual meeting. To be valid, ballots must be returned by the member and received by the Executive Director no
later than ten days before the annual meeting. Each member in good standing shall be entitled to one vote for each
contested race. The results of the voting shall be announced when the ballots have been counted and a winner
determined, but in no event later than at the annual meeting.
(b)	If ballots are mailed, the envelope shall be clearly and conspicuously marked: “TCDLA Voting Ballot.” If emailed or
faxed, the “subject” or “Re:” line will be clearly and conspicuously marked “TCDLA Voting Ballot.” The ballot sent
shall have a place provided for the member to both print and sign their name. Only legible and signed ballots will
be counted. Members can return their ballots by mailing, faxing, or emailing them to the Executive Director.

F. R. Buck Files Jr.

The Third Circuit Has Affirmed Judge Hayden’s
Decision in United States v. Grober
On October 26, 2010, the United States Court of Appeals for the Third Circuit denied the
government’s appeal and the defendant’s cross-appeal and affirmed the five-year sentence
imposed by Judge Katharine S. Hayden for the defendant’s violation of 18 U.S.C. §2252(a)
(2,4). United States v. Grober, ___ F.3d ___, 2010 WL 418827 (3rd Cir. 2010). This is a case
involving child pornography.
My Disclaimer
I cannot do justice—in the space that I have for this column—to Judge Hayden’s opinion
in United States v. Grober, 595 F.Supp.2d 382 (D.N.J. 2008), or to the opinion of the panel
of the Third Circuit, Judges Sloviter, Barry (writing for the Court), and Hardiman. Anyone
who has a client in a United States court charged with a child pornography violation must
read these cases.
U.S.S.G. §2G2.2 (The Guideline Applicable in Grober)
Although they are now “the Advisory United States Sentencing Guidelines,” they are the
starting point for every United States judge who is contemplating what sentence to impose
for a defendant charged with any federal criminal offense. U.S.S.G. §2G2.2 reads as follows:

Federal
Corner

(a) Base Offense Level:
(1)	18, if the defendant is convicted of 18 U.S.C. §1466A(b), §2252(a)(4),
§2252A(a)(5), or §2252A(a)(7).
(2) 22, otherwise.
(b) Specific Offense Characteristics
(1)	If (A) subsection (a)(2) applies; (B) the defendant’s conduct was limited to
the receipt or solicitation of material involving the sexual exploitation of a
minor; and (C) the defendant did not intend to traffic in, or distribute, such
material, decrease by 2 levels.
(2)	If the material involved a prepubescent minor or a minor who had not attained
the age of 12 years, increase by 2 levels.

(3) (Apply the greatest) If the offense involved:
		 (A)	Distribution for pecuniary gain, increase
by the number of levels from the table in
§2B1.1 (Theft, Property Destruction, and
Fraud) corresponding to the retail value of
the material, but by not less than 5 levels.
		 (B)	Distribution for the receipt, or expectation of
receipt, of a thing of value, but not for pecuniary gain, increase by 5 levels.
		 (C) Distribution to a minor, increase by 5 levels.
		 (D)	Distribution to a minor that was intended
to persuade, induce, entice, or coerce the
minor to engage in any illegal activity, other
than illegal activity covered under subdivi‑
sion (E), increase by 6 levels.
		 (E)	Distribution to a minor that was intended
to persuade, induce, entice, coerce, or fa‑
cilitate the travel of, the minor to engage
in prohibited sexual conduct, increase by
7 levels.
		 (F)	Distribution other than distribution de‑
scribed in subdivisions (A) through (E),
increase by 2 levels.
(4)	If the offense involved material that portrays sadistic or masochistic conduct or other depictions
of violence, increase by 4 levels.
(5)	If the defendant engaged in a pattern of activity
involving the sexual abuse or exploitation of a
minor, increase by 5 levels.
(6)	If the offense involved the use of a computer or
an interactive computer service for the posses‑
sion, transmission, receipt, or distribution of the
material, or for accessing with intent to view the
material, increase by 2 levels.
(7)	If the offense involved—
		 (A)	at least 10 images, but fewer than 150, in‑
crease by 2 levels;
		 (B)	at least 150 images, but fewer than 300, in‑
crease by 3 levels;
		 (C)	at least 300 images, but fewer than 600, in‑
crease by 4 levels; and
		 (D)	600 or more images, increase by 5 levels.
[Emphasis added.]
Judge Barry’s Prologue to the Opinion
It is an unassailable proposition that “[c]hild pornog‑
raphy harms and debases the most defenseless of our
citizens.” United States v. Williams, 553 U.S. 285, 307, 128

S.Ct. 1830, 170 L.Ed.2d 650 (2008). We believe that, and
the District Court believed that. Nonetheless, the Court
was deeply concerned about the sentence the government
said the Court should impose on defendant David Grober
under the child pornography Guidelines. It recognized,
on the one hand, the tension between a mechanical ap‑
plication of those Guidelines and the “outrageously high”
sentence—indeed, the “truly remarkable punishment”—
of 235–293 months of imprisonment they advised, and,
on the other, a fair and reasonable sentence that does
justice. Determined to take a long and hard look at the
child pornography Guidelines in an effort to understand
why Congress and the Sentencing Commission did what
they did and whether it made sense both as an objective
matter and as to the defendant, the Court embarked on
a careful study of how the Guidelines range urged on
it by the government came to be. It took evidence over
twelve days, heard extensive oral argument and considered
extensive written submissions, and rendered a lengthy oral
opinion at sentencing and a forty-six page written opinion
thereafter explaining in great detail how it arrived at what
it believed to be the correct sentence for this defendant. All
of this is to be much admired.
There is a flip side, however, when a district court devotes such an extraordinary amount of time and attention
to an issue so clearly troubling it and so freely expresses its
concerns on the record, reaching out for whatever might
assist it in assuaging those concerns. The flip side is this:
in the unusual case, such as this, in which a district court
arguably does too much rather than too little, there is much
more grist for the mill, as here the government points to
everything the District Court did and did not do and everything it should and should not have done. After this
microscopic examination—but without ever challenging
the substantive reasonableness of the ultimate sentence
imposed—the government has found what it describes
as procedural error. We will affirm.
[Emphasis added.]
Judge Barry’s Recitation of the Facts in Grober
In December 2005, acting on a tip from America Online
regarding child pornography attached to emails involv‑
ing David Grober’s account, law enforcement officers
of the State of New Jersey executed a search warrant at
Grober’s home and discovered what was eventually deter‑
mined to be approximately 1500 images and 200 videos
of child pornography among an even larger collection
of adult pornography. In October 2006, a federal grand

jury returned an indictment charging Grober with one
count of receiving and distributing child pornography
and one count of possessing child pornography. Grober
was offered a plea to possession only, and he declined,
as he had also done pre-indictment.
In September 2007, two weeks before the scheduled
trial date and after plea negotiations had broken down, a
superseding indictment was returned, charging Grober
with two counts of transportation of child pornography, in
violation of 18 U.S.C. §2252A(a)(1); three counts of receipt
of child pornography, in violation of 18 U.S.C. §2252A(a)
(2)(A); and one count of possessing material containing
images of child pornography, in violation of 18 U.S.C.
§2252A(a)(5)(B). On October 4, 2007, Grober pled guilty
to all six counts without a plea agreement, admitting that
on July 9, 2005, he sent an email containing a video of child
pornography (Count One); on July 27, 2005, he received an
email containing an image of child pornography (Count
Two), and sent back an email containing approximately
seventeen images of child pornography (Count Three);
on August 16, 2005, he received two separate emails, each
containing an image of child pornography (Counts Four
and Five); and in December 2005, he collected images and
videos containing child pornography from the Internet
and stored and possessed this material on computer hard
drives and compact discs (Count Six).
Under U.S.S.G. §2G2.2(a)(2), Grober’s base offense
level (after grouping) was 22, which, with a criminal
history category of I, resulted in a Guidelines range of
41–51 months imprisonment. With the enhancements to
§2G2.2 that appeared applicable, however, Grober’s of‑
fense level increased to 40. The eighteen levels of enhancements were comprised of two levels for material involving
prepubescent minors or minors under age twelve (§2G2.2(b)
(2)); five levels for distributing material to receive a thing
of value, but not for pecuniary gain (§2G2.2(b)(3)(B));
four levels for material portraying sadistic or masochistic
conduct or other depictions of violence (§2G2.2(b)(4));
two levels for the use of a computer (§2G2.2(b)(6)); and
five levels for possessing more than six hundred images of
child pornography (§2G2.2(b)(7)(D)). After a two-level
downward adjustment for acceptance of responsibility
under §3E1.1(a), Grober’s offense level became 38 and
his advisory Guidelines range became 235–293 months
imprisonment, a range that it is undisputed was correctly
calculated and that even our dissenting colleague does
not argue was not “draconian.” (Dissent at 17, 21).
[Emphasis added.]

Judge Hayden’s Comments About §2G2.2
The flaw with U.S.S.G. §2G2.2 today is that the average
defendant charts at the statutory maximum, regardless
of acceptance of responsibility for Criminal History. As
noted by the Guidelines Commission, there are “several
specific offense characteristics which are expected to ap‑
ply in almost every case (e.g., the use of a computer,
material involving children under the 12 years of age,
number of images).” See Amendment 664, U.S.S.G.App.
C “Reason for Amendment” (November 1, 2004). The
internet provides the typical means of obtaining child
pornography resulting in a two-level enhancement. See
U.S.S.G. §2G2.2(b)(6). Furthermore, as a result of in‑
ternet swapping, defendants readily obtain 600 images
with minimal effort, resulting in a five-level increase. See
U.S.S.G. §2G2.2(b)(7)(D). The 2004 Guidelines created
an Application Note defining any video-clip as creating
75 images. See U.S.S.G. §2G2.2(b)(2)(4). Thus one email
containing eight, three-second video clips would also
trigger a five-level increase. Undoubtedly, as the Com‑
mission recognized, some of these images will contain
material involving a prepubescent minor and/or material
involving depictions of violence (which may not include
“violence” per se, but simply consist of the prepubescent
minor engaged in a sex act), thereby requiring an addi‑
tional six-level increase. See U.S.S.G. §2G2.2(b)(2), (4).
Finally, because defendants generally distribute pornog‑
raphy in order to receive pornography in return, most
defendants receive a five-level enhancement for distribu‑
tion of a thing of value. See U.S.S.G. §2G2.2(b)(3)(B).
Thus, an individual who swapped a single picture, and
who was only engaged in viewing and receiving child
pornography for a few hours, can quickly obtain an of‑
fense level of 40. Even after Acceptance of Responsibility,
an individual with no prior criminal history can quickly
reach a Guideline Range of 210–262 months, where the
statutory maximum caps the sentence at 240 months.
See U.S.S.G. §5G1.1(a).
The results are illogical; Congress set the statutory
range for first time distributors as five to twenty years.
Congress could not have intended for the average firsttime offender with no prior criminal history to receive
a sentence of 210 to 240 months. An individual with a
Criminal History Category of II faces a Guideline range
of 235 to 240 months, and any higher Criminal History
score mandates the statutory maximum. These results
run contrary not only to Congressional will, but also to a
principal Guideline policy—providing harsher penalties
to individuals with more significant Criminal History

scores while still retaining an incentive for pleas at all
Criminal History levels.
Judge Hayden’s Conclusion as to the
Appropriate Sentence for Grober
Aside from this offense, David Grober has led a lawabiding life, and with his wife, who has stood by his
side throughout, he has raised a good family and been a
mainstay in his community. The Court believes as a mat‑
ter of conscience that the imposition of any term of in‑
carceration above the mandatory minimum of 60 months
attached to the offenses to which David Grober pleaded
guilty would be unfair and unreasonable. In reaching
this conclusion, the Court joins thoughtful district court
judges whose work has convinced them that the present
guideline, §2G2.2, must be given less deference than the
guidelines traditionally command. The Court’s scrutiny
of the guideline has led it to conclude that the guideline
does not guide. So the Court has performed the tradi‑
tional analysis under 18 U.S.C. §3553(a), keeping in mind
that congress has imposed a mandatory minimum. The
Court has satisfied itself that what it must do—that is,
impose a five year sentence—is all it need do to sentence
David Grober reasonably under §3553(a).
Judge Barry’s Conclusion as to Why the Third
Circuit Should Affirm Judge Hayden’s Sentence
As we have described, the District Court set forth, in
a thoughtful and carefully considered albeit at points
imperfect opinion, a sufficiently compelling explanation

for its policy concerns about §2G2.2 and its justification
for imposing a sentence outside the range §2G2.2 rec‑
ommended. Because the Court did not abuse its discre‑
tion in sentencing David Grober to a term of five years
imprisonment, we will affirm.
My Thoughts
David Grober has to have been the luckiest federal defendant
of the first decade of this century. His case was assigned to a
judge who is intellectually curious—and does everything that
she can to find the answers to her questions. If she had not
been so curious, Grober would probably be spending the next
twenty years or so in federal custody. It is a compliment to Judge
Hayden that other United States district judges have read her
opinion in Grober and have cited it in 39 of their opinions over
these past two years.
Judge Hayden has been on the United States District Court
for the District of New Jersey since 1997. Before that, she had
served as a law clerk for a New Jersey State Supreme Court
justice; had been an assistant United States attorney; and had
been in the private practice of law. Prior to her appointment
to the federal bench, she had served as a New Jersey Superior
Court judge for six years.
Unfortunately, the logic of Judge Hayden’s analysis has fallen
on deaf ears. There is no reasonable expectation that Congress
will act to approve any amendments, even if proposed, to §2G2.2
that would have the effect of lowering the penalties in federal
child pornography cases—and defendants in these cases will
continue to receive draconian sentences.

FIRST TIME OFFENDERS
INTRO TO TDCJ
We will meet with your First Time offender and explain what will happen to them from
the time they leave county until their out date in TDCJ. All of our consultants are former
inmates or employees of TDCJ. Your clients want to do their time safely. Our two hour
presentation (usually in your office) will give them the do’s and don’ts of TDCJ. Your
client will receive a manual they can share with their families. We cover all of Texas.
We welcome calls from family members. Our program seems to especially benefit sex,
DWI, and white-collar offenders. Visit our website texasprisonconsultant.com or call
us at 830-626-0672.

Texas Prison Consultant

Send your letters, pictures, gripes, bonehead gaffes, or whathave-you to champton@tcdla.com or chattersley@tcdla.com.

Kudos
Kudos to Randy Mack for getting two Motions to Suppress
 
granted within four days in Nueces County, Texas. On
November 4, Judge Kleager of County Court at Law No. 4
granted a Motion to Suppress in a DWI case in the State
of Texas v. Ruben Castillo. The court found there was no
probable cause to stop the defendant because he was
weaving in and out of his own lane. On November 8, a
motion was granted on a felony DWI in the 117th District
Court of Nueces County by visiting Judge Villarreal. The
Port Aransas police officer testified that the defendant
should have used her turn signal when driving around a
curve in the road, and that she was weaving or driving
down the middle of an unmarked road. The court found
that none of her actions were unsafe, and that the defendant did not have to use the turn signal when following
a curve in the road, granting the Motion to Suppress.
Congratulations, Randy!
Kudos to Cynthia Hampton for her work in starting up
 
and stocking this Said & Done department. It’s been her
baby since the get-go, along with her myriad other duties
connected with the Voice. Kathleen Nacozy will now be
editing the Significant Decisions Report that Cynthia’s
compiled, and Greg Westfall and Jani Maselli will be
tasked with finding and selecting features and motions
for future issues — until that day when a candidate is
selected to fill those big shoes that Cynthia leaves behind.
In addition, Cynthia has seen the new Traffic Laws book
go to print, and nearly wrapped up work on Health &
Safety and Non-Penal Law codebooks. Thanks for all your
hard work, Cynthia. You will be missed around the office.
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Memorializes
Charles Balwin
Quinn Brackett
Peter Bright
Jack H. Bryant
Phil Burleson
Ward Casey
Byron Chappell
Emmett Colvin
Kristi Couvillon-Wise
C. Anthony Friloux Jr.
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Hal Jackson
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18th Annual

Mastering Scientific Evidence

New Orleans

National College for DUI Defense & Texas Criminal Defense Lawyers Association
Save the Date!
April 14 –16, 2011
Early-bird rate available online!

Give us your

Word!

Your experiences in criminal law can contribute
to the continuing education of our membership.
Write now for the Voice for the Defense.
If you would like to submit an article, please
send it to
Cynthia Hampton at champton@tcdla.com
or
Craig Hattersley at chattersley@tcdla.com
The ultimate measure of a man is not where
he stands in moments of comfort and
convenience, but where he stands at times of
challenge and controversy.”
—Martin Luther King

Prior to publication, articles are reviewed and
approved by Greg Westfall, editor, and Jani
Maselli, feature articles editor.
Questions? Call 512-646-2733

30th Anniversary

of LCDLA Criminal Defense Seminar
Another Great Success
Chuck Lanehart

T

he annual Prairie Dog Lawyers Advanced Criminal Law Seminar, sponsored by the
Lubbock Criminal Defense Lawyers Association (LCDLA), seems to exceed expectations
every year, and 2010 was no exception. The 30th anniversary of the event, co-sponsored
by the Texas Criminal Defense Lawyers Association (TCDLA), attracted more than 200 atten
dees October 29–30.
Texas Tech University School of Law hosted the seminar, as it has many times over the past
three decades. This year, the law school provided its resources and facilities not only to the
Prairie Dog, but to two preliminary symposiums held October 28th: the LCDLA Nuts ’n’ Bolts
Seminar and the TCDLA/LCDLA–sponsored Federal Seminar (not to mention the 26th Annual
West Texas Bankruptcy Institute held October 28–29). TTUSL is to be commended for its
commitment to continuing legal education in the field of criminal law (and other inferior fields
of law).
The “usual suspects” of Bill Trantham’s Miracle Grillers once again provided loaves and
fishes (disguised as Texas barbecue) to the multitudes, this year without any detentions or
arrests.
Course directors Sarah Gunter, Will Boyles, Nicky Boatwright, and Ben Webb organized a
program that included about 13 hours of quality CLE from speakers across Texas, plus several
social events, including LCDLA’s popular annual party. Proceeds from the event/orgy benefit
the Brendan Murray Scholarship Fund at TTUSL.

Bill Habern of Huntsville, Philip Wischkaemper and
Jim Shaw of Lubbock

Sarah and Rusty Gunter of Lubbock

Multitudes partaking of the Miracle Grillers loaves and fishes,
disguised as Texas barbecue

Miracle Grillers Dennis Reeves and Natalio Hernandez of
Lubbock and Bill Trantham of Denton

z, and

Miracle Grillers Dennis Reeves, Natalio Hernande
Dwight McDonald, all of Lubbock

Mark Snodgrass and Ginger Hurley of Lubbock

Rusty Gunter and Pat Metze of Lubbock

Betty Blackwell of Austin and Danny Hurley of Lubbock, both
past-presidents of TCDLA, at the annual LCDLA party

Kelly Clark, Sarah Gunter, and Carolyn Clark, all of Lubbock

Laurie Key and Rusty Gunter of Lubbock

Keith Hampton of Austin, Laurie Key and Pat Metze of Lubbock

Judge Paula Lanehart, Cheryl Underwood,
ock
Judge Brad Underwood, and Mark Hall, all of Lubb

Jill and Fred Stangl of Lubbock

Elma Moreno, Paula Lanehart, both of Lubbock, and
Celeste Villarreal of Austin

Bobby Mims of Tyler, Michael Montoya of Lubbock

Bill Harris, TCDLA President, addresses the
2010 Prairie Dog Lawyers

Danny Hurley, Robin Matthews, and Dick Baker, all of Lubbock

Course directors Nicky Boatwright and Sarah Gunter,
both of Lubbock

Bill Harris of Fort Worth and Joseph Martinez of Austin

Personality
Disorders, or
Why Is My Client
Such a Jerk?
Jeanette Kinard

With special thanks to Amy Davis

The interpersonal relationship between lawyer and client
is colored by the lawyer’s as well as the client’s personality.
Clients with personality disorders present a unique challenge.
Although not a physical disorder, personality disorders alter
the way people interact in the world. Two common personality
disorders encountered in the criminal justice system are
borderline personality disorder and antisocial personality
disorder. To best serve clients diagnosed or expressing traits of
either disorder, criminal defense lawyers must develop special
skills to communicate effectively.

C

oping with everyday stresses and maintaining
meaningful interpersonal relationships is depen‑
dent upon a healthy personality.1 Personality makes
up who we are as individuals; it colors our experi‑
ences, feelings, and thoughts, and it determines our perception of
the world. Those diagnosed with personality disorders struggle
to adapt to new situations and are often unable to form longlasting personal relationships.2 People with personality disorders
are inflexible, allow their personalities to drive their cases, and
often end up sabotaging themselves—a precarious situation
for both attorney and client involved in the criminal justice
system. The presence of a personality disorder in a client may
make it difficult for an attorney to feel comfortable and capable
of serving the client’s best interest. For attorneys encountering
clients with personality disorders, it is important to recognize
the intricacies of each particular diagnosis while at the same time
emphasizing the importance of creating a professional alliance,
much like that between physician and patient.
There is little information aimed at attorneys dealing with
this special population. William A. Eddy, an attorney and a
psychotherapist, writes in his book, High Conflict Personalities,
that “personalities drive conflict.” 3 Eddy considers “high con‑
flict personalities” to be Cluster B Personality Disorders in the

Diagnostic and Statistical Manual of the American Psychiatric
Association (DSM-IV-TR). There are a variety of personality
disorders in the DSM-IV-TR, and to explore possible methods
for working with every possible personality disorder is beyond
the scope of this article. The two types of personality disorders
most typically encountered in the criminal justice system are
borderline personality disorder and antisocial personality disorder. Eddy goes as far as to argue that the litigation process itself
encourages people with particular personality disorders because
the structure of the adversarial process rewards conflict and
exacerbates certain qualities of personality disorders.4
The DSM-IV-TR categorizes personality disorders as Axis II
diagnoses, which identify “underlying personality disorders or
maladaptive personality traits,” 5 and then groups them together
according to common traits shared among them. There are three
lettered clusters of personality disorders: A, B, and C. Both anti‑
social personality disorder and borderline personality disorder
are categorized in the DSM-IV-TR as Category B personality dis‑
orders, which are characterized as overly emotional or unstable
personalities. The diagnostic criteria for a personality disorder
require a prevalent history of particular symptoms occurring
in the patient before adolescence; namely, one must express
traits and symptoms in a non-transitory manner and reflect an

“enduring pattern” of recognizable symptoms.6 General symp‑
toms, according to the Mayo Clinic, include “frequent mood
swings, stormy relationships, social isolation, angry outbursts,
suspicion and mistrust of others, difficulty making friends, a
need for instant gratification, poor impulse control, and alcohol
or substance abuse.” 7
As legal professionals, lawyers are not required to diagnose
any client seeking legal assistance. However, it is beneficial to
take the following information and use it to perceive “person‑
ality patterns” in clients. Being able to recognize, empathize,
and understand those with borderline personality disorder and
those with antisocial personality disorder will enable an attorney
to handle these cases better and minimize potential conflicts
between themselves and their clients.8

Borderline Personality Disorder
Borderline personality disorder (BPD) consists of:
deeply ingrained and maladaptive patterns of relating to
others, impulsive and unpredictable behavior that is often
self-destructive, lack of control of anger, intense mood
shifts, identity disturbance and inconsistent self-concept,
manipulation of others for short-term gain, and chronic
feelings of boredom and emptiness.9
The characteristics listed above make it clear that creating
and maintaining productive relationships are especially difficult
for people with BPD. Issues of low self-esteem and constant
fear of abandonment can lead those with BPD to view cer‑
tain relationships and other people in highly idealistic terms.
When those relationships or others fail them, they experience
severe disappointment. Approximately 2 percent of the general
population has BPD, and it is more common in women.10 Fur‑
thermore, during times of stress, people with BPD may suffer
psychotic symptoms, such as hallucinations and other delu‑
sions. As a result, people with BPD have a higher tendency to
injure themselves, and roughly 10 percent of people with BPD
commit suicide.11
An interesting phenomena observed in people with BPD
consists of the creation of emotional facts. In Stop Walking on
Eggshells, author Paul T. Mason describes that phenomena:
In general, emotionally healthy people base their feelings
on facts. If your dad came home drunk every night
(fact) you might feel worried or concerned (feeling).
If your boss complimented you on a big project (fact)
you would feel proud and happy (feeling). People with
BPD, however, may do the opposite. When their feelings

don’t fit the facts, they may unconsciously revise the facts
to fit their feelings. This may be one reason why their
perspective of events is so different from yours.12

Case Study: Susan
Susan, a middle-aged female, was referred to the Travis County
Mental Health Public Defender’s Office (MHPD) after being
charged with criminal trespass. She had a history of self-injury,
including throwing herself down the stairs at a homeless shelter
when she was told that she may not be able to continue to stay
there. Although she claimed to have had no criminal history,
it appeared she had several previous arrests. Other agencies
working alongside the MHPD described her as a “pathologi‑
cal liar.” Her actions and behaviors in jail even led jail staff to
believe that Susan was malingering—i.e., exaggerating about
the nature of her symptoms.
Susan claimed to be wheelchair-bound and to suffer paraly‑
sis in certain parts of her body due to a car accident that occurred
a few years before. She also claimed she was immobile because
of new injuries caused by a police officer’s use of a night stick
the evening of her criminal trespass charge. However, medical
experts reported that Susan was indeed able to care for herself,
and that her behavior in jail was an effort to get extra attention.
Susan would often take her claim of complete paralysis to the
extreme, choosing to lay in her bowel movements rather than
move herself to the toilet. Needless to say, she was not popular
with the jail staff. When she met with an MHPD social worker,
Susan stated that a jail psychiatrist had called her a “disposable
human being,” and she reported feeling anxiety and depression
given her current circumstances.
In the interview setting, Susan was invested and “quite infor‑
mative,” although sometimes her premise of genuine cooperation
drew skepticism from others. The information she gave about
herself was typically unreliable, inaccurate, and sometimes com‑
pletely unbelievable. She claimed to have a PhD in Psychology,
said she worked as a professional musician, and even admit‑
ted to lying about having children—because she believed that
“people respond to me differently if they think I have kids.” When
confronted with her lies, she would reluctantly admit to them
and claim that she wanted to stop, but this never proved out.
When asked to recount the facts of her criminal trespass
charge, Susan claimed to have fallen and hit her head, which
caused her to forget the majority of the charge. She stuck to
her story of amnesia so strongly that the evaluating physician
considered her failure to remember as approaching incompe‑
tence. However, after extended discussion, Susan admitted that
she was “terrified of homelessness” and felt safer in jail than in
returning to the streets, should her case be dismissed. Susan

also threatened to commit suicide if her partner rejected her.
The MHPD was ultimately able to get Susan’s case dismissed
and find placement for her in a nursing home. But working with
Susan was perhaps one of the more challenging aspects of her
fairly simple criminal trespass charge. Her tendency to lie, to
provide unreliable information, to alienate people, and to feign
injury made productive meetings difficult. Maintaining bound‑
aries between Susan, her case, and the duties of the MHPD was
fundamental in providing helpful legal service. Had boundaries
not been maintained, there is little doubt that Susan would have
lingered on the case load for longer than necessary, given the
desire of someone with BPD to remain the center of attention.
Also, it was paramount that the staff at MHPD was able
to avoid certain dramas created by Susan. For instance, when
Susan claimed that a jail psychiatrist had called her a “disposable
human being,” Susan placed the jail psychiatrist in an extreme
category, a common occurrence by those with BPD.

Techniques
Susan’s case shows how maintaining boundaries and distanc‑
ing oneself from the dramas of a person with BPD is useful in
maintaining a productive working relationship. Clients with
BPD ultimately fear abandonment by those close to them. Ignor‑
ing this unique need often results in attorneys having to make
lengthy phone calls, faxes, and office visits to constantly reassure
a client with BPD. Eddy suggests that attorneys provide “clear
reassurances and limits from the beginning of the relationship”
to avoid having a client with BPD feel abandoned.13 In addition
to these basic tactics, there is growing support among counselors
surrounding the effectiveness of a new method called “dialectal
behavior therapy” (DBT) for dealing with people with BPD.14
In layman’s terms, DBT is a “comprehensive treatment
approach” for helping people overcome their self-destructive
behaviors, and it is specifically designed for people with BPD.
DBT attempts to teach clients better ways to cope with their
intense feelings and regulate their mood swings. DBT is carried
out in a caring, sensitive environment where clients engage in
individual therapy, a group skills training class, and skills coach‑
ing in between sessions.15 DBT is a very intensive therapy mode,
and it requires the dedication of a professional counselor, but
there are lessons to be gleaned from it that are directly applicable
in legal advocacy:
L Emotional Regulation. An attorney is not a counselor
and should not pretend to be one, but attorneys can bet‑
ter their relationships with clients with BPD by remaining
consistent in their communications and maintaining a calm,
professional demeanor. Attorneys should never respond to

a frustrating BP client with anger, or encourage a client’s
own worries by becoming frustrated over inevitable legal
obstacles.
L Mindfulness. Attorneys should keep the conversations
focused on the issue at hand. Delving into other personal
matters of a BPD client may prove to be ineffective and
damaging overall to a healthy attorney-client relationship.
Also, attorneys should let BPD clients know they believe
that each will feel occasionally frustrated and angry during
the case. Attorneys should explain that frustration must be
overcome and worked through.16
L Distress Tolerance. One important aspect of DBT is coping
skills. Attorneys can help clients with BPD by explaining to
the client the nature of obstacles in the legal process as well
as possible solutions. Eddy advises attorneys to “validate
the person rather than criticizing the behavior, and then
focus them on alternative behaviors or the next task in the
case” when clients with BPD become self-destructive.17
L Interpersonal Effectiveness. Attorneys should always treat
clients with BPD with respect and patience. Some important
skills include listening non-defensively, providing realistic
expectations, and avoiding reinforcement of “high idealiza‑
tion” by balancing their praise for you.18

Antisocial Personality Disorder
Texas attorney Roy Minton provided the following definition
at a criminal defense seminar: “The definition of an Antisocial
Personality Disorder: Someone you have to teach that opening
the door for other people is a good thing!” Unsurprisingly, the
antisocial personality disorder (APD) has long been considered
one of the most untreatable personality disorders.19 People di‑
agnosed as having APD often end up hindering the legal and
mental health systems because they continually relapse into
mental health treatment services with little positive change.20
Compared to BPD and other disorders, APD appears to have
more of a genetic link.21
In addition, APD tends to coexist with substance abuse
problems as well, which exaggerate the negative symptoms of
APD. The DSM-IV-TR requires that some traits central to APD
diagnosis must be apparent in the patient before 15 years of age.
However, diagnosis of APD must not be made until the patient
is at least 18 years old. The most recognizable trait of APD is a
“pervasive pattern of disregard for, and violation of, the rights
of others.” A lack of empathy, callous and cynical worldview,
contempt for the feelings of others, an arrogant and inflated
self-image, impulsive behavior, a history of aggressive or violent
behavior, and a frequent lack of concern for themselves are all
symptoms of an APD client.

Case Study: Jerry
Jerry, a 30-year-old homeless man, came to the MHPD with a
charge of public intoxication. Jerry claimed to have intention‑
ally gotten himself arrested in order to get necessary medical
treatment. He had a history of alcohol abuse from an early age.
However, when asked if he wanted help
with his alcoholism, Jerry refused any
treatment and became irritable. Jerry uses
alcohol to handle stress, and he is very im‑
pulsive. He stated that he “can’t sit still long
enough to fill out forms” and displayed
manic behaviors. He spoke rapidly and
had visited the office visibly intoxicated.
In a meeting with an MHPD social worker,
Jerry became sexually inappropriate with
the social worker and responded blankly
when warned. Later, Jerry continued with
his inappropriate, disruptive behavior until
the social worker terminated the meeting.
Jerry claimed that the social worker’s ef‑
forts “wasted his time,” and he became very
agitated and difficult. Jerry also conveyed
an intricate and strange reasoning for his
belief in stealing from stores but not people. According to Jerry,
stealing from stores should not be considered a crime.
In working with Jerry, the MHPD staff recognized that
Jerry was not interested in altering his lifestyle or cooperating
with case managers.

Techniques
People like Jerry with antisocial personality disorder traits are
usually not receptive to receiving aid from others without some‑
how benefiting their own ulterior motives. Thus, attorneys work‑
ing with APD clients need to recognize their inherent selfishness
and work around it in order to best serve the clients’ needs
without placing themselves in a precarious position.
Eddy writes, “ASPs [antisocial personalities] fear being
domin
 ated and therefore they desire to dominate and control
others—it gives them a reassuring sense of power in the world.” 22
In the case of Jerry, he dominated the relationship with the male
social worker by engaging in sexually inappropriate behavior
in order to make the social worker unable to run the meeting.
Attorneys working with someone with APD should be very strict
about not reinforcing manipulative and dominating behaviors,
and must be “attentive to protecting themselves, physically and
legally.” 23 Also, attorneys should possess a healthy level of skep‑
ticism when working with people with antisocial personality

disorders.
Clients with APD will use deception to reach their own
ends regardless of the consequences to others. For instance, Jerry
wanted to get arrested in order to get medical attention. This
trait is particularly challenging for criminal defense lawyers to
deal with, as client contact is the primary means of obtaining
information about the case and the client
may engage in self-destructive behavior
during legal proceedings for short-term
gains. Eddy likens clients with APD to
small children who often demand instant
gratification and cannot cope with any type
of obstacle.24 In order to combat the poten‑
tial for lies, attorneys should try to get cor‑
roborating information from other sources
to verify their clients’ stories, as well as
avoiding doing any favors and enforcing
strict consequences for clients with APD.
Finally, clients with APD may be
“predatory in their violence, which means
it is planned, purposeful, and lacks emo‑
tion . . . This characteristic allows little
room for negotiation or cooperation.” 25
Lawyers should be aware that there is a
spectrum of behavior exhibited by those with APD that not
only requires care by the lawyer but also a certain level of caution.

Conclusion
The guidelines outlined in this article are in no way a substi‑
tute for a physician’s recommendations for a particular client.
Rather, these are all tips designed to enhance communication
between professionals working with people who have person‑
ality disorders. By utilizing patience and dedication to work
with clients who may be more challenging than most, lawyers
can reduce the frustrations exacerbated by the presence of a
personality disorder.
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Melissa L. Shearer

Can Defendants
with Mental
Retardation
Be “Restored”
to Competency?
with special thanks to Katie Donohue

wenty-two-year-old James Thomas,1 diagnosed
with moderate mental retardation as a child, en‑
joys spending his days at the local rehabilitation
center learning daily living skills and his evenings
playing video games with younger friends in his apartment com‑
plex. During one day at the rehabilitation center, James became
frustrated and angry and grabbed a staff member during class,
causing her pain and bruising on her arms. Unable to calm him
down, the teacher called the police; James was arrested and
charged with assault.
When he met with his attorney in jail, he was very childlike,
unable to focus on the conversation without constant redirection
and unable to verbalize why he was arrested. Instead, he was
focused on wanting candy. In his first competency evaluation
James was found incompetent, but likely to regain with compe‑

T

tency restoration treatment. This was puzzling, as it is difficult
to imagine how a person who has never been competent to
stand trial, due to organic intellectual disabilities, can regain
competency they never had.
In James’ case, his attorney requested a second opinion on
his competency, and it was determined that with his cognitive
deficits and a full-scale IQ of 53, there was no likelihood that
he would become competent even with intensive competency
training. His assault case was dismissed and he has returned
home and to his rehabilitation classes.
The favorable result in James’ case is not always how these
cases play out, particularly when there are more serious charges
pending or a defendant with a prior criminal history. In fact,
interestingly, one recent study found that mentally retarded
defendants with prior criminal history were more likely to be

found “restorable” than defendants without priors.2 More often,
defendants in James’ position wait for months in jail to be trans‑
ferred to a state hospital for competency restoration training,
resulting in either a finding of “unlikely to regain” or a return to
face charges with a finding of “competence” and an elementary,
at best, understanding of the justice system.

What Is Mental Retardation?
Under the Texas Health and Safety Code, mental retardation is
defined as “significantly sub-average general intellectual func‑
tioning that is concurrent with deficits in behavior and origi‑
nates during the developmental period.” 3 This is similar to the
definition laid out by the DSM IV, which categorizes mental
retardation into ranges based on the deficits in intellect and
adaptive skills, and the American Association of Mental Retarda‑
tion, which categorizes mental retardation in ranges based on
the capabilities of the individual. The majority of individuals
with mental retardation are in the “mild” range.4 These are the
individuals most likely to get caught in the revolving door of
the criminal justice system. Those functioning on lower levels,
or in the “moderate,” “severe,” or “profound” range, are most
likely to be found incompetent and unlikely to regain.5
Intellectual and adaptive deficits make persons with men‑
tal retardation especially susceptible to getting trapped in the
criminal justice system. Persons with mental retardation gen‑
erally want to please others and say “yes.” They are also easily
persuaded, and more impulsive than people without mental
retardation.6 These deficits in adaptive behavior can increase
involvement in criminal acts, as well as false confessions dur‑
ing police interrogation.7 Unfortunately, persons with mental
retardation are often unable to understand the nature of what
they are doing or the consequences of their actions.

What Is Competency to Stand Trial?
In Dusky v. United States, the court laid out the standard for
competency to stand trial as “sufficient present ability to consult
with his lawyer with a reasonable degree of rational understand‑
ing and has a rational as well as factual understanding of the
proceedings against him.” 8 This standard is codified in Texas
Code of Criminal Procedure art. 46B.003.9 Presumed compe‑
tent, a defendant has the burden of proving incompetence by a
preponderance of the evidence.10
Whether individuals with mental retardation can regain
competence is widely debated among the treatment, advocacy,
and legal communities. Unlike clients with mental illness, for
whom medication and hospitalization may substantially improve

ability to participate in court proceedings and life overall, for the
mentally retarded, medication will not impact the intellectual
disabilities that make them incompetent to stand trial. Instead,
programs for the mentally retarded focus mainly on training
about court processes.11 While some believe that court training
classes are valuable in competency restoration, others contend
that these clients are simply being taught to mimic information
so that they can be found “competent,” when they have had no
increase in the cognitive or adaptive capacity required to truly
be competent to stand trial.12

Methods of Competency Restoration for
Defendants with Mental Retardation
At the Community Competency Restoration Program (CCRP)
in Travis County, clients go through “client-centered restora‑
tion plans.” Each client is treated individually with a plan solely
directed to that client’s specific needs. Restoration training gen‑
erally can include different modules, including video vignettes,
role-playing, written information, and written tests to assess the
client’s ability and comprehension of the material, as well as his
ability to organize the material and think rationally about it.13
CCRP is funded only for mental illness diagnoses, not mental
retardation, so the few clients who have gone through the pro‑
gram have had a co-morbid mental illness diagnosis as well.
Some hospitals have attempted to develop competency res‑
toration training specialized for people with mental retardation.
For example, in the Florida State Hospital program, training
includes classes where the instructor uses visual and oral presen‑
tations in addition to role-playing. The program also conducts
tests before and after the training to determine whether the
individual has improved and attained competency. In addition,
training lasts an hour a day, five days a week, for five months.14
This timing helps individuals with mental retardation retain
information and improves recall abilities.15
Another alternative competency training method specifi‑
cally designed for individuals with mental retardation is the
Slater Method, used in the Rhode Island Department of Health,
Retardation, and Hospital System.16 Whereas other programs fo‑
cus on the knowledge necessary to pass the standard competency
test (the Competence Assessment to Stand Trial for Defendants
with Mental Retardation), this program attempts to address the
understanding aspect of competency.17 Focusing solely on the
knowledge aspect of competency can result in merely parroting
memorized answers without true understanding.18
The Slater Method attempts to solve this problem by using
different phases. The first phase is knowledge based and educates
the client about the courtroom actors and process, but does not

address comprehension. The second phase looks at understand‑
ing, appreciation, and reasoning to allow the client to “begin to
grasp the effect of the charge on [her] life.” The comprehension
phase works by asking the same question in different ways to
ensure that clients truly understand the information in their an‑
swers.19 Lastly, the client participates in courtroom role-playing
activities. This is to make sure the client can handle the stress
of a courtroom setting.20
The Slater Method, like the Florida State Hos‑
pital method, is broken up into small hour-long
segments over a long period of time. This
helps the clients improve recall, especially
for clients with mental retardation.21 At the
end of the training, the Slater Method pro‑
vides a report to the attorney, helping her/
him understand the client’s specific needs.22
Regrettably, there is limited information
on the overall effectiveness of these methods.
Studies based solely on competency restoration
training for individuals with mental retardation are few
and far between. With the limited studies available, there are two
ways to view the success rates of these programs: 1) whether the
client is restored to competency; and 2) the time it takes to be re‑
stored to competency. However, the results are not encouraging.
A study analyzing the effectiveness of the Slater Method found
that 6 of the 15 individuals in the study were found competent
to stand trial, 4 were returned non-restorable, and 5 remained
in training at the end of the study.23 Generally, the success rates
of competency restoration training for individuals with mental
retardation is about 50 percent, and decrease as IQ decreases.24
This is to be compared to the general success rate of 80–90
percent for competency restoration treatment in individuals
with a mental illness diagnosis.
Also of concern is the considerable amount of time required
of individuals with mental retardation to go through restoration
training, with a relatively low success rate. The Florida State
Hospital Method takes five months 25 and the Slater Method up
to two years.26 For a misdemeanor case, the wait for treatment,
and the time at the facility, could easily take more time than the
maximum sentence for the charge.

Is It All Worth It?
Notwithstanding the tremendous stress on the client—and the
client’s family—of putting them through lengthy restoration
training (which is likely to fail), the fiscal realities of the compe‑
tency restoration training for persons with mental retardation
are also staggering. In Texas, the average cost of sending some‑
one to competency restoration training at the state hospital is

about $38,000, while sending them to outpatient training costs
$6,000.27 Furthermore, the wait for a forensic bed at the state
hospital can be months long, which can mean grossly extended
incarceration and more cost to the county.

Conclusion
Considering the impact on the client and the low
success rate of “restoration” for individuals with
mental retardation, this often futile process is
disturbing. An evaluation for competency
for a defendant with mental retardation
should be completed by a specialist in the
area of mental retardation. The specialist
can make an accurate and unbiased judg‑
ment on a particular defendant’s likelihood
of restoration. If restoration is unlikely, that
specialist can recommend services within the
community, which will hopefully keep him/her out
of the criminal justice system in the future.
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Significant Decisions Report
Please do not rely solely on the summaries set forth below. The reader is advised to read the
full text of each opinion in addition to the brief synopses provided.
The Significant Decisions Report is published in Voice for the Defense thanks to a state
grant from the Judicial and Court Personnel Training Fund, administered by the Texas Court of
Criminal Appeals.

Fifth Circuit
United States v. Scroggins, 599 F.3d 433 (5th Cir. 2010)
Where police arrived at defendant’s house, arrested defendant’s fiancee, and, at her request, took
her inside to retrieve different clothing, frisk of defendant and subsequent search of house leading to
the discovery of the guns for which defendant was prosecuted (as a felon in possession of a firearm)
was justified under the protective-sweep doctrine; with respect to the search of defendant’s wallet,
defendant did not properly challenge this aspect of the search on appeal, nor did he raise the issue in
the district court; even if the issue were subject to plain-error review rather than waived outright, there
was no plain error as it is far from clear and obvious that defendant’s status as a previously convicted
felon could be suppressed at all; the Fifth Circuit has all but held that it cannot, and there is a circuit
split on the issue. (Judge Dennis concurred in the judgment only.)
United States v. Key, 599 F.3d 469 (5th Cir. 2009)
Where intoxicated driver, on the Fort Hood Military Reservation, crashed his car into the car of
another, resulting in that person’s death, the Texas offense of intoxication manslaughter was properly
assimilated into law under the Assimilative Crimes Act (“ACA”), 18 U.S.C. §13; there was no error,
and hence no plain error, in assimilating the Texas statute rather than prosecuting defendant under
the federal involuntary manslaughter statute (18 U.S.C. §1112); moreover, the district court commit‑
ted no reversible procedural error at sentencing; in explaining its sentence, a district court may adopt
by reference the arguments and reasoning of the parties before it; here, the district court explicitly
adopted the government’s exhaustive discussion of the 18 U.S.C. §3553(a) sentencing factors; finally,
the sentence of 216 months’ imprisonment was not substantively unreasonable under the facts of this
case, notwithstanding the fact that it greatly exceeded the Guideline imprisonment range of 46 to 57
months. (Judge DeMoss filed a dissenting opinion, in which he would hold that the Texas offense of
involuntary manslaughter was improperly assimilated under the ACA and that defendant’s offense
should have been prosecuted and sentenced under 18 U.S.C. §1112, which carries only an 8-year
statutory maximum.)
United States v. Miller, 599 F.3d 484 (5th Cir. 2010)
District court did not err in denying defendant’s petition for a writ of audita querela challenging
the amount of restitution ordered in his criminal judgment; at the outset, audita querela is appropriate
only where a judgment, correct at the time it was rendered, is undermined by facts that later came to
light; if defendant knew that the restitution order was incorrect at the time it was issued and failed to
object to it due to ineffective assistance of counsel, then the judgment was infirm from the beginning,
and audita querela would not lie; however, even setting this possible problem to a side, defendant was
not entitled to relief; a subsequently disputed payment or credit issue does not render the original

restitution order infirm; district courts need not modify their
restitution orders every time a defendant, subsequent to the
order, makes a payment on his obligation; the court suggested
that if defendant still has issues with the amount of restitution
owing at the time he has paid the total undisputed portion,
then he can litigate this issue with the government in the same
manner as any other judgment debtor.
United States v. York, 600 F.3d 347 (5th Cir. 2010)
The district court did not abuse its discretion in denying
defendant’s motion for mistrial based on alleged premature jury
deliberations; it was not clear that the jury’s request for a tape
recording of defendant’s confession—made after the defense
rested, but before the government’s rebuttal case—actually evi‑
denced that the jury had begun to deliberate; moreover, defense
counsel did not move for questioning of the jurors on this sub‑
ject, which might have clarified the ambiguity, but rather simply
moved for a mistrial; additionally, many of the concerns behind
the rule against premature deliberations simply did not apply
to this case; the court distinguished the Third Circuit’s decision
in United States v. Resko, 3 F.3d 684 (3d Cir. 1993).
United States v. Banegas, 600 F.3d 342 (5th Cir. 2010)
District court violated pro se defendant’s due process rights
and reversibly erred by forcing defendant to wear leg shackles in
the presence of the jury while representing himself; before shack‑
ling a defendant, the district court must, outside the presence of
the jury, state case- and defendant-specific reasons for shackling;
here, the only reason offered by the district court for shackling
defendant—namely, that in that court, every incarcerated pro
se defendant is shackled—was an insufficient basis to shackle
this particular pro se defendant; the district court referred to
none of the safety concerns that would support shackling, and
the record was likewise devoid of any indication that defendant
posed a danger to anyone in the courtroom; the Fifth Circuit also
held that when the district court does not adequately articulate
individualized reasons for shackling a particular defendant, and
there is a question whether the defendant’s leg irons were visible
to the jury, the government has the burden of proving beyond a
reasonable doubt that the leg irons could not have been seen by
the jury as part of its general burden to show, beyond a reason‑
able doubt, that the shackles did not contribute to the verdict;
here, therefore, it had to be assumed that the shackles were visible
to the jury; because the government did not meet its burden
of proving the error harmless beyond a reasonable doubt, the
Fifth Circuit vacated defendant’s conviction and sentence and
remanded for a new trial.
United States v. Thomas, 600 F.3d 387 (5th Cir. 2010)
The April 30, 2003 amendment made by the PROTECT
Act to 18 U.S.C. §3583(e)(3) is not retroactive; under the prePROTECT Act version of that statute, applicable to defendant,
whose offense, conviction, and initial sentencing all preceded

that Act, 2 years, or 24 months, represented the cumulative pen‑
alty that could be imposed upon defendant for all revocations of
supervised release; therefore, because defendant had previously
received the maximum sentence of 24 months for an earlier
revocation of supervised release, he could not receive a further
term of imprisonment upon a second revocation of supervised
release (indeed, the Fifth Circuit noted that it was error at the
first revocation proceeding to reimpose a term of supervised
release at all); accordingly, the Fifth Circuit vacated the district
court’s judgment and remanded with instructions that defendant
be discharged from custody.
United States v. McMillan, 600 F.3d 434 (5th Cir. 2010)
(1) Superseding indictment, returned less than six months
after the district court’s dismissal of the original indictment
against defendants, did not broaden the charges against de‑
fendants; therefore, the superseding indictment fell within the
six-month “safe harbor” period allowed by 18 U.S.C. §3288 for
the returning of a new indictment after an original indictment
is found to be defective, and therefore the charges were not
barred by the five-year statute of limitations.
(2) Defendant in fraud case, blind since birth, did not re‑
ceive a fundamentally unfair trial as the result of his disability;
the Fifth Circuit agreed that when confronted with a defendant
who is blind or deaf, the trial court should make reasonable
accommodations to ensure that the defendant can participate
meaningfully in the trial; under the circumstances presented
here, and given defendant’s background as a sophisticated and
well-educated businessman and lawyer, defendant had a fair
opportunity to defend his case; his due process challenge was
therefore unavailing.
(3) In health care fraud case, Fifth Circuit rejected gov‑
ernment’s appeal that the district court (which, in any event,
had imposed non-Guidelines sentences) had understated the
amount of Guideline “loss” for which defendants should be
held responsible; the district court did not clearly err in (1)
finding that on this hotly disputed issue, it could not reason‑
ably calculate the amount of loss actually caused by defendants’
conduct, or (2) using the gain to defendants as an alternative
measure for calculating the Guidelines; nor did the district court
clearly err in calculating the defendants’ gain when it refused
to include monies paid to the consulting group owned by one
of the defendants; particularly, there was no clear error in the
district court’s findings that the consulting group was not a sham
corporation and that the majority of the money paid went for
legitimate expenses.
(4) In this health care fraud case, district court did not
abuse its discretion in declining to order restitution because
the district court did not err in determining that the amount of
loss attributable to the defendants’ fraud could not reasonably
be determined, see 18 U.S.C. §3663A(c)(3)(B); accordingly, the
Fifth Circuit rejected the government’s appeal of the district
court’s refusal to order restitution.

United States v. Seale, 600 F.3d 473 (5th Cir. 2010)
(1) District court did not err in denying defendant’s mo‑
tion to dismiss indictment for pre-indictment delay; although
federal kidnapping/conspiracy indictment was not brought until
2007 based on a 1964 civil-rights-related kidnapping/murder,
district court did not err in concluding that the delay preceding
defendant’s indictment was investigative rather than tactical; nor
did district court err in rejecting defendant’s contention that
the government delayed its case in bad faith; because defendant
did not carry his burden of proving bad faith on the part of
the government, his pre-indictment delay claim failed without
regard to whether he had also established actual, substantial
prejudice to defendant’s defense.
(2) Contrary to the assumptions of the trial attorneys and
the district court, the Supreme Court’s holding in Miranda v.
Arizona, 384 U.S. 436 (1966), governed the statements made
by defendant to the police; although the statements were made
before Miranda was handed down, the Supreme Court held
that Miranda did apply to anyone whose trial had not begun as
of June 13, 1966 (the date Miranda was handed down), which
included defendant (whose trial began in 2007); because de‑
fendant’s motion to suppress did not reference Miranda, it was
insufficiently specific, and therefore the Fifth Circuit reviewed
only for plain error; although there was an error that was plain,
and even assuming arguendo that defendant’s substantial rights
were affected, the Fifth Circuit invoked the fourth prong of plainerror review and declined to reverse the conviction because of
defendant’s responsibility for the error (i.e., defense counsel’s
affirmatively urging that Miranda did not apply). (Judge De
Moss dissented as to this holding. He would find that defendant
adequately preserved the error, and, in the alternative, that the
error did constitute reversible plain error; and therefore he would
reverse the convictions.)
(3) District court did not err in refusing to allow defendant
to call as a witness the attorney representing a co-defendant who
testified as a government witness at trial; the district court did
not err in finding that co-defendant did not intend to waive the
attorney-client privilege and hence had not implicitly done so.
United States v. Underwood, 597 F.3d 661 (5th Cir.
2010)
Federal defendant was not entitled to relief, under 28 U.S.C.
§2255, on his claim that a magistrate judge had improperly taken
his plea; defendant’s failure to object to the magistrate judge’s
presiding constituted consent thereto; moreover, there was no
statutory (under 28 U.S.C. §636(b)(3)) or constitutional (under
Article III of the Constitution) problem in implying consent
from failure to object, at least where, as here, the Article III
district judge retained the authority to review and reject the
plea taken by the magistrate judge.

United States v. Gonzalez-Guzman, 597 F.3d 695 (5th
Cir. 2010)
In sentencing defendant for illegal reentry after deportation,
district court did not err, much less plainly err, in applying a
Guideline criminal history point under USSG §4A1.1(e) based
on committing the illegal reentry offense less than two years
after his release from imprisonment on another sentence on
June 28, 2008; during a July 7, 2008, interview with ICE agents,
defendant concealed his true identity; this constituted relevant
conduct that occurred within two years after his release from
prison.
United States v. Long, 597 F.3d 720 (5th Cir. 2010)
District court did not improperly deny defendant his consti‑
tutional right to represent himself; first, defendant did not clearly
and unequivocally both waive his right to counsel and assert his
right to counsel; moreover, even if defendant had clearly and
unequivocally asserted his right to self-representation, defendant
waived that right both by his obstructionist behavior and by his
telling the district court, just before trial began, that he did not
wish to represent himself.
United States v. Banuelos-Romero, 597 F.3d 763 (5th
Cir. 2010)
District court did not err in denying defendant’s motion to
suppress; the initial stop of the vehicle was justified by reasonable
suspicion of traffic violations, and the police developed reason‑
able suspicion of contraband hidden in the vehicle to support
a continued detention even after the traffic purpose of the stop
had ceased; furthermore, the police developed probable cause
to search the vehicle, based on facts suggesting that someone
had accessed the compartment created by the firewall between
the engine and the dashboard in the Mercury Grand Marquis,
which, the police knew from their training and experience, was
commonly used to smuggle drugs, as well as the alteration of
emblems on the car and suspicious behavior by defendant and
his passenger.
Wooten v. Thaler, 598 F.3d 215 (5th Cir. 2010)
Death-sentenced Texas defendant was not denied due
process by the late disclosure of stronger DNA evidence than
had previously been disclosed to defendant; there is no consti‑
tutional right to discovery or the disclosure of incriminatory
evidence, except possibly in a case of deliberate misrepresen‑
tation or concealment, which was not the case here; nor was
defendant entitled to another opportunity to accept the pros‑
ecution’s pretrial plea offer of a non-death sentence; there is no
constitutional right to plea-bargain, and the Supreme Court has
previously rejected the notion that a defendant’s constitutional
rights could be violated by the state’s concealing the full extent of
the inculpatory evidence against the defendant, thereby denying
him the opportunity to decide whether a plea bargain was in
his best interest, see Weatherford v. Bursey, 429 U.S. 545 (1977);

moreover, whenever a defendant rejects a plea offer, he runs
the risk of the state’s case getting better; the state’s offer to take
the death penalty off the table was made at a time before the
state had the stronger DNA evidence; finally, the late disclosure
of the stronger DNA evidence did not render defense counsel
constitutionally ineffective; there is no loss of effectiveness under
the Sixth Amendment as the strength of the state’s case grows,
just a lessening of the defendant’s chance to prevail.

which rendered the formerly mandatory Sentencing Guidelines
advisory only, it is unclear whether the Ex Post Facto Clause
continues to bar the application of post-offense Guidelines that
recommend a higher sentencing range than the Guidelines in
effect at the time of the offense; especially because the circuits
are divided on the question, the district court’s error, if any,
was not plain, and hence defendant was not entitled to relief
on plain-error review.

United States v. Jones, 596 F.3d 273 (5th Cir. 2010)
Where district court denied defendant’s motion, pursuant
to 18 U.S.C. §3582(c)(2), to reduce his sentence based on the
retroactive amendments to the crack cocaine Guidelines, based
on the incorrect factual assumption that defendant had been
sentenced under the career offender Guidelines rather than
USSG §2D1.1, the district court committed an error that was
clear and obvious; nevertheless, defendant was not entitled to
appellate relief on plain-error review because his substantial
rights were not affected; this was so because his original sentence
of 292 months (the bottom of the 292-to-365-month range then
applied by the district court) fell squarely within the middle
of the reduced Guideline range (262 to 327 months), and the
overlap between the two ranges was substantial.

United States v. John, 597 F.3d 263 (5th Cir. 2010)
(1) A person “exceeds authorized access,” 18 U.S.C. §1036(e)
(6), to a computer, and thus violates 18 U.S.C.§1030(a)(2), when
that person accesses information she has a right to see, but for a
purpose that is beyond the purposes for which access has been
authorized (including the perpetration of a crime); here, defen‑
dant, a Citigroup employee, “exceed[ed] authorized access” when
she used her otherwise permitted access to corporate customer
accounts for the purposes of obtaining account information to
use to make fraudulent charges.
(2) District court did not abuse its discretion in admitting
evidence that defendant’s fingerprints were found on docu‑
ments in alleged accomplice’s possession; the district court did
not err in failing to hold a gatekeeping admissibility hearing
under Dabuert v. Merrell Dow Pharmaceuticals, Inc., 509 U.S.
579 (1993); in most cases, absent novel challenges, fingerprint
evidence is sufficiently reliable to satisfy Fed. R. Evid. 702 and
Daubert; nor did any features of the particular fingerprint evi
dence introduced by the government here render it inadmissible;
issues regarding the accuracy of fingerprint evidence generally
go, not to the admissibility of the evidence, but to the weight
and credibility of the evidence, which can be tested (as they
were here) by questioning its validity at trial (including, as here,
by the use of a defense expert); finally, any error was harmless
under the particular circumstances of this case.
(3) District court did not err in refusing to admit evidence
that would allegedly have demonstrated that defendant’s alleged
accomplice had gotten account information used in fraudulent
transactions from another employee at Citigroup besides the
defendant (the evidence consisted of the alleged accomplice’s
statements to interrogating police officers); the defendant did
not argue that the evidence was not hearsay or fit into a hearsay
exception, nor did the defendant even make a proffer about
what the officers’ testimony would have been; the district court’s
disallowance of this evidence did not violate defendant’s con‑
stitutional right to present a complete defense; Chambers v.
Missisissippi, 410 U.S. 284 (1973), on which defendant relied
heavily, was distinguishable.
(4) Testimony of a Citigroup vice president, testifying as
a government witness, giving his opinion about the probable
actions of a hypothetical “honest” employee, may have been
objectionable as speculative and not based on personal knowl‑
edge; however, the Fifth Circuit did not decide this issue because
any error was harmless in light of other evidence establishing

United States v. Sauseda, 596 F.3d 279 (5th Cir. 2010)
In sentencing defendant for charges relating to the manu‑
facture of methamphetamine, district court reversibly erred in
applying to defendant a two-level enhancement, pursuant to
USSG §2D1.1(b)(10)(A)(i), for an offense involving the unlawful
discharge, emission, or release of a hazardous substance; this
enhancement applies only if the government proves violation
of one of the listed statutes in Application Note 19 to USSG
§2D1.1; here, the government did not prove that defendant’s
offense involved violation of any of the listed statutes.
United States v. Martin, 596 F.3d 284 (5th Cir. 2010)
District court did not lack jurisdiction to rule upon de‑
fendant’s motion to reduce his sentence under the retroactive
amendments to the crack cocaine Guidelines, even though de‑
fendant’s case was pending on direct appeal when the district
court did so; a district court has jurisdiction to modify a sen‑
tence during appeal if doing so does not impair the defendant’s
constitutional rights; because a sentence modification under 18
U.S.C. §3582(c)(2) does not constitute a full resentencing, the
district court deprived defendant of no constitutional rights by
modifying his sentence under §3582(c)(2) during his appeal.
United States v. Castillo-Estevez, 597 F.3d 238 (5th Cir.
2010)
District court did not plainly err in sentencing defendant
on the basis of the 2008 Guidelines in effect at the time of his
sentencing, rather than the 2007 Guidelines in effect at the time
of his offense; after United States v. Booker, 543 U.S. 220 (2005),

defendant’s fraudulent intent.
(5) In case involving fraudulent charges on Citigroup cor‑
porate customer accounts, district court did not clearly err in
assessing the Guidelines “loss” as the aggregate credit limits of
the affected accounts (somewhat over $1.4 million), rather than
the $78,750 in fraudulent charges actually made; the district
court’s finding that the fraudfeasors simply did not have time
to mine the accounts to their limits was plausible in light of the
record as a whole.
(6) District court plainly erred in failing to apply a 3-level
Guideline reduction for a partially completed offense, as required
under Application Note 17 to USSG §2B1.1, which refers the
sentencer to USSG §2X1.1; the circumstances of this case are
indistinguishable from the example in Application Note 4 to
USSG §2X1.1; moreover, defendant’s substantial rights were
affected because her 108-month prison sentence exceeded by
21 months the high end of the correct Guideline range (i.e.,
with the 3-level reduction) of 70 to 87 months; finally, the Fifth
Circuit concluded that leaving this error uncorrected would
seriously affect the fairness, integrity, or public reputation of
judicial proceedings; accordingly, the Fifth Circuit vacated de‑
fendant’s sentence and remanded for resentencing. (Judge Smith
dissented as to this point, believing that the error did not meet
the standard for reversal under plain-error review.)
United States v. Williamson, 598 F.3d 227 (5th Cir.
2010)
District court did not err in denying defendant a third level
off for acceptance of responsibility pursuant to USSG §3E1.1(b),
notwithstanding the fact that the government had moved for
that additional one-level reduction; the §3E1.1 reduction is not
automatic upon the government’s motion for that reduction;
rather, the district court retains the ability to decide whether
the §3E1.1(b) criteria have been met and to deny the motion,
notwithstanding the government’s motion, if the court decides
the criteria have not been met; here, the district court’s decision
to disallow the third level off under §3E1.1(b) was not “without
foundation”; the district court could properly consider the fact
that the defendant had first proceeded to a jury trial and had
only pleaded guilty following an appellate reversal and remand
for a new trial.
Raby v. Livingston, 600 F.3d 552 (5th Cir. 2010)
Where death-sentenced Texas prisoner challenged, in a 42
U.S.C. §1983 suit, Texas’ three-drug lethal injection protocol as
violative of the Eighth Amendment, the Fifth Circuit affirmed
the district court’s dismissal of prisoner’s suit on summary judg‑
ment; at least on the record in this case, the Texas protocol was
sufficiently similar to the Kentucky protocol upheld in Baze v.
Rees, 553 U.S. 35 (2008). (Judge Stewart concurred in the judg‑
ment only.)

Jones v. Cain, 600 F.3d 527 (5th Cir. 2010)
Under Confrontation Clause rubric applicable to defen‑
dant’s claim (namely, that of Ohio v. Roberts, 448 U.S. 56 (1980),
which was later supplanted by the rubric set out in Crawford v.
Washington, 541 U.S. 35 (2004)), federal district court did not
err in granting federal habeas relief on Louisiana state murder
defendant’s Confrontation Clause claim arising from his jury’s
hearing recorded testimony from a deceased witness to the mur
der; the recorded statements were used to prove the truth of
the matters they asserted; furthermore, they did not bear the
requisite indicia of reliability, because they neither fell within a
firmly rooted hearsay exception, nor did they bear particular‑
ized guarantees of trustworthiness; finally, the state waived any
argument that the error was harmless; in any event, the Fifth
Circuit was convinced that the error here was not harmless;
however, the portion of the district court’s order requiring the
state to dismiss the indictment against defendant if the state did
not retry him within 120 days was an abuse of discretion; the
district court lacked authority to do anything except to order
defendant’s release, which the district court could properly con‑
dition upon giving the state a certain amount of time to retry
him.
United States v. Broadnax, 601 F.3d 336 (5th Cir. 2010)
(1) On appeal of defendant’s conviction for possession of
a firearm by a previously convicted felon, the Fifth Circuit re‑
jected, on plain-error review, defendant’s claim that the district
court had constructively amended the indictment by allowing
the government to prove only that the frame of the revolver he
possessed had moved in interstate commerce, rather than the
specified, completed weapon; the indictment alleged only that a
“firearm” was possessed “in and affecting interstate commerce”;
because the definition of a “firearm” for purposes of this statute
includes the frame, proof that the frame was “in and affecting
interstate commerce” would be sufficient for conviction under
the indictment; the Fifth Circuit distinguished its prior decisions
in United States v. Chambers, 408 F.3d 237 (5th Cir. 2005), and
United States v. Doucet, 994 F.2d 169 (5th Cir. 1993), in both of
which it had found a reversible constructive amendment.
(2) In prosecution for possession of a firearm by a previously
convicted felon, defendant’s stipulation—that before the date on
which he allegedly possessed the firearm, he “had been convicted
in a court for a crime punishable by imprisonment for a term
exceeding one year, that is, a felony offense”—was sufficient to
establish the prior felony element of 18 U.S.C. §922(g)(1); not
withstanding the fact that some felony offenses are excluded
under 18 U.S.C. §921(a)(20), the Fifth Circuit refused to find
the stipulation, which was identical to the language of §922(g)
(1), insufficient, especially since the question whether the prior
conviction qualified under the statute was a legal question that
the district court implicitly resolved against defendant by ac‑
cepting the stipulation and denying the defendant’s motion for
judgment of acquittal.

Williams v. Thaler, 602 F.3d 291 (5th Cir. 2010)
The framework of the Supreme Court’s decision in Gonzalez
v. Crosby, 545 U.S. 524 (2005)—setting out a test for when a
habeas petitioner’s motion for relief from judgment pursuant to
Fed. R. Civ. P. 60(b) qualifies as a “second or successive” habeas
application subject to the strictures of 28 U.S.C. §2244(b)—ap‑
plies with equal force to motions to alter or amend a judgment
pursuant to Fed. R. Civ. P. 59(e); under that test, petitioner’s
actual innocence claim, made in his Rule 59(e) motion, was an
unauthorized second or successive habeas application; peti‑
tioner’s claim that the district court had erroneously applied a
procedural default to his ineffective-assistance-of-counsel claim
was not barred under Gonzalez v. Crosby, but it lacked merit;
the district court did not abuse its discretion in refusing to stay
and abey petitioner’s federal proceedings so that he could ex‑
haust state remedies or in refusing to grant a federal evidentiary
hearing; finally, quite apart from the procedural default issue,
the district court did not err in finding that petitioner had not
carried his burden on the merits of the ineffective-assistance-ofcounsel claim (alleging failure to investigate and present mitigat‑
ing evidence); with respect to petitioner’s Rule 60(b) motion, it
was not, under Gonzalez v. Crosby, an unauthorized “second or
successive” habeas application; nevertheless, the district court
did not abuse its discretion in declining to grant Rule 60(b)
relief to petitioner on the basis of the state’s conceded failure
to comply with Fed. R. Civ. P. 45(b)(1) by serving copies of its
subpoenas duces tecum on petitioner.
United States v. Scher, 601 F.3d 408 (5th Cir. 2010)
(1) In wire fraud case, where travel agent was convicted of
using unauthorized waiver codes to obtain illegal discounts on
Continental Airlines flights, single statement in jury instructions
that defendant could be convicted if he created scheme to obtain
money, property, or “other things of value” did not, on plainerror review, amount to a reversible constructive amendment of
the indictment, which referred only to money and property; the
single incorrect reference to other things of value was bookended
by correct statements of the law limiting the jury’s consideration
only to money and property; moreover, the government did
not seek to expand the indictment by presenting to the jury a
theory that defendant defrauded Continental of “other things
of value” such as corporate goodwill; rather, the government’s
trial theory, and the defense, focused predominantly on the loss
of money to Continental.
(2) District court did not clearly err in calculating the “loss”
for purposes of the Sentencing Guidelines; although the Fifth
Circuit had some misgivings about this “loss” figure, defendant
did not provide sufficient rebuttal evidence to demonstrate that
the loss amount information in the PSR (which the district court
adopted) was inaccurate or materially untrue.
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Spence v. State, __S.W.3d__ (Tex.Crim.App. No. 145809, 9/15/10); Affirmed
Appellant was convicted of possession with intent to deliver
cocaine that a police officer found during a pat-down search
for weapons after he stopped appellant for traffic violations, one
of which was failure to properly display his front license plate.
Appellant objected to the jury charge and proposed two instruc‑
tions: First, he requested that the jury be instructed that “it is not
a violation of [Section 502.404(a)] of the Transportation Code
to have a front license plate in the front windshield.” Second,
he requested an Article 38.23 jury instruction on Transporta‑
tion Code §545.302 because of the factual dispute of whether
appellant was parked on the sidewalk. The trial judge denied
both requests because “if there’s more than one reason for a
stop, and the Court concludes that there is no legal dispute as
to that stop, then there should not be a 38.23 issue submitted.”
Held: The plain language of Texas Transportation Code
§502.404(a) requires that a license plate be displayed at the foremost part or front of a vehicle, most commonly the front bumper.
The issue is whether a license plate must be displayed at the
front (e.g., the front bumper) of a car or whether it is sufficient
to display it elsewhere, such as inside the windshield, as in the
instant case. The word “front” in Section 502.404(a) is neither
ambiguous nor does it lead to an absurd result. CCA also holds
that the trial court did not err in declining to give an Article
38.23 instruction because there was no factual dispute for the
jury to resolve; the requirement for the proper location of a
license plate is a question of law.
Campbell v. State, 320 S.W.3d 338 (Tex.Crim.App.
2010); Reversed, Remanded
Appellant was convicted of possession of cocaine in an
amount of 4 grams or more, but less than 200 grams. The jury
found 2 enhancement paragraphs true and assessed punish‑
ment at 99 years in prison. COA held that appellant’s notice of
appeal was untimely filed and dismissed his appeal for want of
jurisdiction.
Held: The mailbox rule applies to incarcerated appellants
and, as such, the pleadings of pro se inmates shall be deemed filed
at the time they are delivered to prison authorities for forwarding
to the court clerk.
Winfrey v. State, __S.W.3d__ (Tex.Crim.App. No. 098709, 9/22/10); Reversed, Acquittal rendered
Appellant was charged with capital murder, but convicted
by a jury of the lesser-included offense of murder and assessed
a 75-year sentence. No evidence linked appellant to the crime
except “scent lineup evidence” from Sherriff Pikett’s dogs that

had been “pre-scented” to the victim’s clothing and alerted on
appellant’s scent. COA affirmed finding: (1) Pikett’s canine-scent
testimony provided direct evidence placing appellant in direct
contact with the victim’s clothing; (2) the jury could have rea‑
sonably concluded that appellant was in the victim’s house at
the time of the murder, and that he had significant physical
contact with the victim; (3) appellant shared information about
the murder with his cellmate that was unknown, even by police;
and (4) appellant identified himself as the “number one suspect”
at a time when the police did not consider him a suspect.
Held: The evidence, even when viewed in the light most favorable to the verdict, merely raises a suspicion of guilt and is legally
insufficient to support a murder conviction beyond a reasonable
doubt. The court concludes that scent-discrimination lineups,
when used alone or as primary evidence, are legally insuffi‑
cient to support a conviction. “To the extent that lower-court
opinions suggest otherwise, we overrule them and expressly
hold that when inculpatory evidence is obtained from a dogscent lineup, its role in the courtroom is merely supportive. Like
our sister courts across the country, we now hold that scentdiscrimination lineups, whether conducted with individuals or
inanimate objects, to be separate and distinct from dog-scent
tracking evidence.”

State’s PDRs
Holz v. State, 320 S.W.3d 344 (Tex.Crim.App. 2010);
Reversed, Remanded
Appellant was convicted of the lesser-included Class A mis
demeanor within criminal mischief on the grounds that she
intentionally and knowingly damaged or destroyed property, to
wit: a mobile home, by allowing dogs to remain in said mobile
home without the effective consent of the owner of said prop‑
erty, causing a pecuniary loss of $500 but less than $1,500. CCA
granted review to determine whether a non-expert property
owner’s testimony about the cost of repairing or restoring his
damaged property can ever be sufficient without further evi‑
dence to prove the pecuniary-loss element of a criminal mischief
offense.
Held: Reversed and remanded to COA to consider the sufficiency of the owner’s testimony in this case.
Puente v. State, 320 S.W.3d 352 (Tex.Crim.App. 2010);
Reversed, Remanded
Appellant was charged with the felony offense of aggravated
sexual assault of a child younger than 6 years of age. Appellant
plead guilty to the first-degree felony of aggravated sexual assault
of a child in exchange for a sentence of 21 years. Such an agreed
punishment would not have been available for a conviction of
aggravated sexual assault of a child younger than 6 years of age,
because it is a lesser term of years than the minimum term of
imprisonment of 25 years that is applicable for a victim of that
age. Accordingly, the State proposed to amend the indictment,

apparently in an attempt to have it reflect the first-degree felony
offense of sexual assault of a child younger than 14 years of
age, without including the mandatory-minimum enhancing
circumstance that the child was also younger than 6 years of
age. At the plea hearing, the trial court acknowledged that the
parties had agreed to such an amendment of the indictment,
and the trial court approved the amendment. The State moved
to amend the indictment, and the trial court granted the motion.
COA asserted that the indictment was amended accordingly by
striking out certain words “on a copy of the indictment.”
Held: The State’s request to amend the indictment and the
trial court’s granting that request did not serve to amend the indictment where alterations were made solely to the written judicial
confession. The State now claims that the record does not bear out
the COA assertion that “a copy of the indictment” was altered.
In fact, only the written judicial confession in the documents
supporting appellant’s guilty plea was actually altered. Therefore,
appellant’s sentence was authorized, and COA erred in vacating
the trial court’s judgment. CCA reinstates the judgment of the
trial court.
Jones v. State, __S.W.3d__ (Tex.Crim.App. No. 0499-09,
9/29/10); Reversed, Remanded
Appellant applied for two loans. On each loan application,
he made three false statements. The State charged appellant,
under Texas Penal Code §32.32, with making false statements
to obtain property or credit. The State obtained six convictions—
one for each false statement made in each loan application. COA
held that the constitutional protection against double jeopardy
limits the State to obtaining one conviction per loan application.
Held: The appropriate unit of prosecution is the “materially
false or misleading statement,” not the loan application. Each
“materially false or misleading statement” constitutes a separate
offense.

Writ Opinions—Habeas Corpus
Ex parte Miller, __S.W.3d__ (Tex.Crim.App. No. 76,167,
9/22/10) (Op. on reh’g); Rehearing denied (Relief
granted—out of time appeal)
Applicant was convicted of murder. Based on two prior
convictions, the trial court enhanced applicant’s sentence under
the habitual-offender statute, Tex. Penal Code 12.42. However,
while the State provided evidence of the two priors, the State
failed to provide evidence that the act giving rise to the second
conviction occurred after the first conviction was final, as re‑
quired by the statute. After a habeas corpus hearing, the trial
court concluded that appellate counsel had provided ineffective
assistance.
Held: Rehearing denied. Applicant is entitled to a new ap‑
peal challenging the sufficiency of the evidence to support his
sentence. CCA granted rehearing to address the State’s asser‑
tions that (1) the trial court erred by imposing unwarranted

limitations on the State’s ability to rebut the Pearce presumption
of vindictiveness with evidence of conduct predating the first
punishment hearing; (2) the Pearce presumption of vindictive‑
ness may be rebutted by evidence of conduct predating the first
punishment hearing; (3) case law relating to prosecutorial vin‑
dictiveness is inapplicable here; and (4) the State should not
have been required to present evidence justifying an increase
in his sentence. Each of these grounds is overruled and CCA’s
original ruling is affirmed.
Ex parte Napper, __S.W.3d__ (Tex.Crim.App. No.
76,284, 9/29/10); Relief denied
Applicant was convicted of aggravated sexual assault and
aggravated kidnapping. Some of the evidence supporting the
convictions involved DNA testing conducted by the Houston
Police Department (HPD) Crime Lab. After widespread prob‑
lems were discovered with the HPD Crime Lab, the present case
was subjected to further investigation, including additional DNA
testing. Applicant writ is based upon this further investigation.
Applicant alleges, among other things, that agents of the State
consumed the entire DNA sample in bad faith, that a state wit‑
ness perjured himself or gave false testimony, and that defense
counsel was ineffective for failing to discover the problems with
the lab’s testing and its analysis of test results.
Held: Despite problems with the lab, applicant’s claims are
without merit. In a lengthy analysis, CCA determines that Ap‑
plicant’s trial attorney’s performance was deficient because he
failed to conduct a proper investigation, and did not ask for a
DNA expert. However, CCA finds Applicant has failed to meet
the prejudice prong of Strickland.

Death Penalty Opinon—Direct Appeal
Davis v. State, __S.W.3d__ (Tex.Crim.App. No. 74,393,
9/29/10); Affirmed
Appellant was convicted of murder in the course of com‑
mitting or attempting to commit aggravated sexual assault and
sentenced to death. In 2007, CCA affirmed the trial court’s judg‑
ment as it related to appellant’s conviction, reversed it as it related
to his punishment, and remanded the case to the trial court for
a new punishment hearing. In 2008, the trial court held a new
punishment hearing before a new jury. At the conclusion of that
hearing, the trial court, in accordance with the jury’s answers to
the two special issues, again assessed appellant’s punishment at
death. Appellant now raises nine issues from the second punish‑
ment hearing. After reviewing appellant’s points of error, CCA
finds them to be without merit.

Court of Appeals
Summaries are by Chris Cheatham of Cheatham Law
Firm, Dallas, Texas.
State v. Williams, 312 S.W.3d 276 (Tex.App.—Houston
[14th Dist] 2010)
Pills that fell from D’s bra when officer requested that she
pull her bra away from her body were suppressed. According to
officer, “[b]ecause [D] was relatively well-endowed—‘more than
average’—[officer] was concerned she may have concealed the
steak knife in her bra.” Nevertheless, officer’s concern did not
allow officer to broaden scope of pat-down search. Male police
officer’s reluctance to perform pat-down on D, a female, provided
insufficient justification for his requesting that D pull her bra
away from her body, even though officer obtained information
that D could be armed with steak knife and was concerned for
his safety. The court emphasized that the officer was not told,
specifically, that the steak knife was hidden in D’s bra.
Bagheri v. State, 2010 WL 1904265 ___S.W.3d___ (Tex.
App. No. 04-08-00913-CR—San Antonio 5/12/10)
Potential juror who divulged that she would automatically
assume someone who was arrested for DWI was guilty was not
required to be removed for cause. She was rehabilitated when
state explained there were different standards for arrest and
conviction, whereupon she agreed that she would require state
to meet a higher burden of proof to find D guilty.
State v. Priddy, 321 S.W.3d 82 (Tex.App.—Fort Worth
2010)
Officer’s initial interaction with DWI defendant was a volun‑
tary encounter rather than a seizure, even though officer pointed
his spotlight at D and communicated to D—who was eating a
hamburger in her parked car with the engine running—that she
needed to roll down her window. Officer did not activate his
vehicle’s overhead emergency lights or siren, nor did he block
D’s egress.
Erskin v. State, No. 01-08-00866-CR 2010 WL 2025754
(Tex.App.—Houston [1st Dist] 5/20/10) (unpub)
Officer had RS to further detain driver and obtain sniff by
a drug dog because officer noticed a strong aroma of cologne
and air freshener in addition to signs of driver nervousness.
“[Officer] smelled a strong aroma, which he described as a ‘cover
odor,’ a combination of freshly sprayed cologne and air freshener.
[Officer] testified that the scent was ‘overpowering enough to
make you nauseous.’ ”

Gately v. State, 321 S.W.3d 72 (Tex.App.—Eastland
2010)
D did not unambiguously invoke his right to terminate
police interview, despite officer’s admission that D specifically
requested to cease interview, where D’s reason for wanting to
stop interview was that his “head was pounding.” “At most, the
recorded statement indicates that appellant wanted to stop the
interview for the day because his head was pounding and then
continue the interview the next day.”
Hutton v. State, 313 S.W.3d 902 (Tex.App.—Amarillo
2010, pet. ref’d)
Stalking conviction was supported by evidence that D
stalked female runner on more than one occasion, even though
the two episodes occurred within minutes of each other and
along a stretch of street less than a mile in length. D made a
U-turn in his vehicle and followed runner as she ran in fear
down middle of street, and after D was momentarily out of
sight, runner next saw D’s car in a parking lot, after which D
drove behind her as she sprinted to a convenience store.
Reed v. State, 308 S.W.3d 417 (Tex.App.—Fort Worth
2010)
Reasonable suspicion to stop D for DWI based, in part, on
time of day and area of city that D had been coming from. “Here
[officer] not only testified that he had stopped [D] because of
her driving violations, but also because he had suspected that
she might be intoxicated based on the time of day, the area of
the city that she had been coming from, and his experience
with intoxicated drivers exhibiting similar characteristics of
driving. . . . [T]he totality of the circumstances surrounding
the stop support a reasonable suspicion that Reed was driving
while intoxicated.”
Kfouri v. State, 312 S.W.3d 89 (Tex.App.—Houston
[14th Dist] 2010)
Statute for causing the death of a person by participating
in a drag race is not unconstitutionally vague. The following
arguments of D failed to convince the appellate court: (1) The
statute is unclear because it could apply to “mere spectators”; (2)
“whether the application [of the statute] is restricted to motor
vehicles or to any type of vehicle”; and (3) the statute is unclear
because “it could apply to all ‘traffic areas’ including sidewalks,
alleys, and shoulders”; (4) the statute “does not establish a stan‑
dard for law enforcement personnel to employ when determin‑
ing whether two cars are in a ‘competitive attempt to outdistance
each other.’ ”
Bearman v. State, ___ S.W.3d___ 2010 WL 724516 (Tex.
App. No. 01-08-00787-CR—Houston [1st Dist] 3/4/10)
Because D was not adequately represented during the 30-day
period for filing a motion for new trial, appellate court abated
proceedings and restarted the appellate timetable. While trial

counsel might have made D aware of his right to file a motion
for new trial, D did not have the assistance of counsel in do‑
ing so, and because of the gap in D’s representation during the
30-day period after sentencing, D was denied counsel during a
critical stage of the criminal process.
Hernandez v. State, ___ S.W.3d___ 2010 WL 2099220
(Tex.App. No. 04-09-00544-CR—San Antonio 5/26/10,
pet. ref’d)
Deemed irrelevant in prosecution for solicitation was mi
nor’s MySpace page, which showed picture of her and her boy‑
friend with the caption “omg how nasty i get it all the time.”
Caption was ambiguous and, even if it did imply that victim
was sexually active, such implication did not make it more likely
that victim fabricated allegation of solicitation.
Steadman v. State, ___S.W.3d___ 2010 WL 2308591
(Tex.App. No. 11-08-00183-CR—Eastland 6/10/10)
Allowing officer to testify that D neither admitted nor de‑
nied allegations against him was not Fifth Amendment rights
violation. Also not improper was prosecutor’s jury argument
that D did not deny the allegations against him. “The law is
somewhat unsettled in this area, but we do have some guidance.
Although the case involved post-Miranda silence, the Texas
Court of Criminal Appeals has stated that ‘[p]re-arrest silence
is a constitutionally permissible area of inquiry’ [citation omit‑
ted]. In another case, while the court found it unnecessary to
address the question of the admissibility of pre-arrest silence,
it did note that there were those federal courts of appeals that
had held that pre-arrest silence is admissible. It also noted that
there were other federal courts of appeals in which the opposite
result was reached [citations omitted] (referring to courts in
various jurisdictions and their approach to comments upon the
silence of a defendant when exercised at various stages in an
investigation).” As for the State’s jury argument, the court wrote:
“[W]hen examined in context, it is clear that the prosecutor’s
comment upon [D’s] failure to deny the allegations to [officer]
was not directed at [D’s] failure to testify, but upon his failure
to deny the allegations during the telephone conversation. . . .
The State’s argument to the trial court that pre-arrest silence
was admissible under Waldo also referred to [D’s] pre-arrest/
pre-Miranda silence. We have held such silence to be a subject of
proper inquiry. Because the evidence was admissible, a summa‑
tion of that evidence is proper [citation omitted]. Furthermore,
the argument was a reasonable deduction from the evidence”
Campbell v. State, 2010 WL 2432065 (Tex.App.—Fort Worth
6/17/10) (No. 2-08-262-CR). Court analyzes whether officer’s
act of removing D’s key from the ignition constituted or con‑
tributed to an “arrest.” “[Officer] gave [D] no explanation for
taking his car keys, and he retained the keys during their inter‑
action. Nonetheless, [officer’s] actions immediately after taking
the keys and before placing [D] in handcuffs appear to be part
of a continuing investigation—he asked [D] how old he was,

whether he had any identification, and how much he had had
to drink that night and whether it was a couple of beers. We
conclude that [D] was not in custody when [officer] took his
keys or asked him questions prior to placing him in handcuffs.”
(The court found only one other opinion, unpublished, that
addresses whether a defendant is under arrest when an officer
takes his car keys.)
State v. Robinson, ___S.W.3d___ 2010 WL 2432019
(Tex.App. No. 10-08-00185-CR—Waco 6/16/10, SPA’s
pet. granted)
Placing the burden of proof on the State to prove that person
who withdrew D’s blood specimen was a qualified technician,
the court held that said burden was not met here given lack of
testimony of person who extracted the blood and given officer’s
testimony that he did not know the name of said person. Fur‑
thermore, the officer failed to remember what the person looked
like; nor did officer write down the person’s name, or remember
details such as which arm the blood was drawn from. In addi‑
tion, officer’s testimony was inconsistent, to wit: “On re-direct
examination, [officer] said that a ‘nurse’ in the emergency room
took [D’s] blood sample. But on re-cross-examination, [officer]
then admitted that his report states that an ‘emergency room
technician’ signed and sealed [D’s] blood specimen. In response
to whether that emergency room technician was the same per‑
son as the ‘nurse’ who took the blood or was just someone who
witnessed it, [officer] said nonresponsively, ‘The same guy that
took the blood has to sign off and seal it and put it back in the
vile [sic].’ ” The State unsuccessfully argued that “the trial court
erred in granting the motion to suppress because the testimony
of the nurse who withdrew [D’s] blood was not required,” and
the State cited cases holding that “the person who drew the
blood need not testify and that the person’s missing testimony
goes to the weight of the evidence, but not to its admissibil‑
ity.” To which the appellate court responded: “[W]e disagree
with the State that the motion to suppress was granted only
because the alleged nurse did not testify. It instead appears that
the trial court did not believe the State met its burden of proof
because [officer’s] testimony about who drew the blood was
inconsistent, not credible, or both. . . . [T]he State assumed the
risk of nonpersuasion, we cannot say that the trial court erred
or abused its discretion in granting the motion to suppress.”
From the dissent: “This may be the most important decision
we make this year. It is almost certainly the most important
decision in a criminal case this year . . . [T]he Court’s holding
could have significant adverse economic consequences on the
efficient prosecution of any charge for driving while intoxicated
in which the State is relying on blood-alcohol-content evidence.
. . . The Court errs, as did the trial court, in placing the burden
of proof on the State to prove that the blood draw was taken
in compliance with the relevant statute. It is solely this error,
the placement of the burden of proof, that has resulted in the
erroneous suppression of the blood evidence.”

Ex parte Dangelo, ___S.W.2d___ 2010 WL 2432017
(Tex.App. No. 2-09-266-CR—Fort Worth 6/17/10)
D had Fifth Amendment right not to answer proposed
polygraph examination question about whether, since being
on probation, he had sexual contact with minors; question
asked about independent crimes rather than mere community
supervision violations. Following are the polygraph questions
asked of D: (1) “Since you have been on probation, have you
had violated [sic] any of the conditions?”; (2) “Since you have
been on probation, have you had sexual contact with any per‑
sons younger than 17?”; (3) “Since you have been on probation,
have you tried to isolate any child for sexual purposes?”; and
(4) “Since you have been on probation, have you intention‑
ally committed any sexual crimes?” The court wrote: “The first
question asks only about community supervision violations,
not about independent criminal activity, and [D] therefore does
not have a Fifth Amendment right to not answer the question.
. . . The State has conceded, and we conclude, that the second
and fourth questions ask about independent crimes rather than
mere community supervision violations, and that under the
authority cited above, [D] has a Fifth Amendment right to not
answer those questions.”
Limon v. State, 314 S.W.3d 694 (Tex.App.—Corpus
Christi 2010)
D’s cousin, a minor, deemed without authority to consent
to officer’s entry into D’s home; officer admitted that he did not
ask cousin if he lived at house, if he had possession or control
of house, or how old he was. “The dissent would conclude that
because [cousin] opened the front door of the home at 2:00 a.m.,
[officer] reasonably concluded that [cousin] was a resident of
the house. But this logic is flawed. . . .”
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Order on Defendant’s Ex Parte Motion
for Expert and Investigative Assistance
Per Ake v. Oklahoma, 105 S.Ct. 1087 (1985)
by Richard Davis
CAUSE NO. _____
THE STATE OF TEXAS

§

IN THE DISTRICT COURT

v.

§

____________ JUDICIAL DISTRICT

____________________________

§

_______________ COUNTY, TEXAS

TO THE HONORABLE JUDGE OF SAID COURT:
COMES NOW, the indigent Defendant, _______________, by counsel, and pursuant to Tex. Code Crim. Proc.
arts. 26.05(a) and 26.052(g), the 5th, 6th, 8th and 14th Amendments to the United States Constitution and Article I,
Sections 10, 13 & 19 of the Texas Constitution and other authority cited herein, moves this Court to enter a finding that
there is a reasonable necessity for expert assistance and funding in support of Defendant’s right to defend against the
charge of Murder brought by the State of Texas. In support thereof, this Defendant would show:
I.
(a)	Defendant has been charged with the felony offense of Murder. As will be specifically set out herein, the accused’s mental health, prior to and at the time of the alleged offense, will be a significant factor at trial and is
relevant to issues that must be decided by the jury.
(b)	Expert assistance will be necessary to prepare and present this evidence in Defendant’s defense. The assistance of
the requested expert will help to satisfy the need for reliability in the trial process that is required by the 8th and
14th Amendments to the United States Constitution and the United States Supreme Court (see Woodson v. North
Carolina, 428 U.S. 280, 305 (1976)), and under the Texas Constitution.
(c)	This Court has determined that Defendant is indigent. His counsel is unable to retain any expert assistance due to
his client’s indigent status.
II.
(a)	The funding that is requested will provide Counsel with an essential tool to defend against the charges brought
by the State of Texas. Defendant is entitled to such expert assistance upon a threshold showing that the assistance
sought is relevant to a significant factor at trial. Such assistance should include the determination of any defenses
that are viable, the presentation of testimony and the assistance in preparing the cross-examination of the State’s
psychiatric witnesses. Ake v. Oklahoma, 470 U.S. 68, 105 S. Ct. 1087 (1985). This holding of the U.S. Supreme
Court has been followed by the Texas Court of Criminal Appeals (see De Freece v. State, 848 S.W.2d 150 (Tex.

Crim. App. 1993)).
(b)	Appointment of expert assistance should be made regardless of the expert’s field of expertise as there is no principled way to distinguish between psychiatric and non-psychiatric experts. The denial of the appointment of an
expert under Ake amounts to “structural error” which cannot be evaluated for harm. Rey v. State, 897 S.W.2d 333
(Tex. Crim. App. 1995).
(c)	The failure to grant funding for this assistance will call into question the fundamental fairness of Defendant’s trial,
his right to confront and cross-examine witnesses, and will deny him his 6th Amendment right to the effective
assistance of this counsel. The assistance that is to be provided by the requested expert is further made relevant by
Tex. Code Crim. Pro. arts. 37.071 (2)(e)(1) & (f)(3) and Lockett v. Ohio, 438 U.S. 586, 98 S. Ct. 2954, 57 L. Ed. 2d
973 (1978); Penry v. Lynaugh, 492 U.S. 302, 109 S. Ct. 2934, 106 L. Ed. 2d 256 (1989) (overruled in part on other
grounds); and Hitchcock v. Dugger, 481 U.S. 393, 107 S. Ct. 1821, 95 L. Ed. 2d 347 (1987).
III.
(a) Defendant’s mental health will be a significant factor at trial because:
(1)	Defendant was sexually abused as a child. The alleged victim was a convicted felon who had sexually
abused children. The Defendant’s reaction to and state of mind as a result of any altercation with (if any) or
conversation with (if any) the victim may have triggered a severe psychological reaction in the Defendant
causing him to not know whether his conduct was right or wrong as a result of a mental illness or defect.
(2)	If the Defendant was insane at the time of the alleged offense, then he cannot be convicted of the charge of
Murder, but could only be found not guilty or not guilty by reason of insanity.
(3)	Even if the Defendant was sane at the time of the alleged offense, his profoundly disturbed mental state
caused by his previous sexual victimization as a child may render him culpable of only a lesser included offense, or may constitute mitigating evidence at a punishment phase of trial, if any.
(b)	Movant requests the Court to approve funding for Dr. ________________, a psychologist. Counsel does not provide her curriculum vitae because he is aware that this Court has appointed her in the past for similar evaluations.
(c) The requested expert will assist the defense in the following manner:
(1)	The expert will perform a psychological evaluation of the Defendant to determine his mental state at the time
of the charged offense.
(2)	The expert will serve as a rebuttal expert to the State’s psychological evaluation of the Defendant, should the
facts require such rebuttal.
(d) Movant expects to use the assistance provided by the expert in the following manner:
(1)	To show that the Defendant has suffered profound psychological problems for many years,
(2)	To show that the Defendant was in a vulnerable mental state immediately before the alleged offense occurred, and
(3) To prove that the Defendant was insane at the time of the alleged offense.
(e)	It is estimated that the amount of time and evaluation required for Dr. __________’s evaluation may cost up to a
total of $2500.00.
(f)	Prior to submitting any statement to the County Auditor for payment to this expert, counsel will review the work
of the expert to determine that the time devoted to the case was (i) reasonable, (ii) necessary and (iii) consistent
with this Court’s authorization.
IV.
This motion is made ex parte pursuant to Tex. Code Crim. Pro. art. 26.052(f). It would be fundamentally unfair to
require this indigent Defendant to divulge to the prosecution the nature of this motion for funding which will necessarily inform the State of defensive theories of mitigation. Williams v. State, 958 S.W.2d 186 (Tex. Crim. App. 1997). If
the undersigned counsel were retained by the accused, there would be no requirement that the State be notified of the
retention of expert assistance. Accordingly, counsel moves that the Court’s Order, finding that a threshold showing of
necessity has been made, also contain the following language:
THIS ORDER, AND DEFENDANT’S EX PARTE MOTION FOR FUNDING, SHALL BE SEALED IN THE REC
ORD AND PLACED IN AN ENVELOPE IN THE RECORD AND SHALL BE SEEN BY AND DISTRIBUTED TO
DEFENSE COUNSEL AND THIS COURT ONLY.

WHERFORE PREMISES CONSIDERED, Movant prays that upon evidentiary hearing, this Court:
(1)	Find that a threshold showing has been made, that the requested mental health expert is an essential tool in
the presentation of a defense against the charge;
(2)	Approve initial funding in the amount of up to $2500.00 for such assistance, in addition to out of pocket
expenses;
(3)	Order that this motion and the Court’s Order be sealed as prayed for herein; and
(4)	That the Movant have such other and further relief as he may show himself to be justly entitled.

Respectfully submitted,
Richard W. B. “Rick” Davis, P.C.
104 S. Texas Ave.
Bryan, TX 77803
(979) 779-4357
(888) 435-4080

By: ____________________________________
Rick Davis
State Bar No. 05539100
Attorney for _______________________

CAUSE NO. _____
THE STATE OF TEXAS

§

IN THE DISTRICT COURT

v.

§

_____________ JUDICIAL DISTRICT

____________________________

§

________________ COUNTY, TEXAS

ORDER ON DEFENDANT’S EX PARTE MOTION FOR
EXPERT AND INVESTIGATIVE ASSISTANCE
Per Ake v. Oklahoma, 105 S.Ct. 1087 (1985)
On the _____ day of ____________ 2010, came on for consideration Defendant’s Ex Parte Motion for Expert and
Investigative Assistance per Ake v. Oklahoma. The Court, having considered the matter, is of the opinion that such Motion should be granted.
Accordingly, it is ORDERED that Defendant’s counsel is authorized to incur expenses for Expert and Investigative
Assistance up to the amount of ________________ which will be reimbursed or paid to the expert upon order of the
Court.
THIS ORDER, AND DEFENDANT’S EX PARTE MOTION FOR FUNDING, SHALL BE SEALED IN THE RECORD AND PLACED IN AN ENVELOPE IN THE RECORD AND SHALL BE SEEN BY AND DISTRIBUTED TO
DEFENSE COUNSEL AND THIS COURT ONLY.
Signed this _______ of ____________ 2010.
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