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 Expert List
Extensive list of experts for all types of criminal cases, includ‑
ing investigation, mitigation, and forensics specialists.
 Listserve
A partnership to engage community members in areas of
significant decisions, legislative and capital issues/updates,
upcoming seminars and events, and more . . .
 TCDLA Discounts
Receive significant discounts on CLE seminars and TCDLA
publications. Discounted liability insurance with Joe Pratt
Insurance.
 Strike Force
Strike Force assistance to aid lawyers threatened with or
incarcerated for contempt of court.
 Resources
Expansive library of research papers from renowned criminal
defense lawyers and other valuable information and sites.
 Significant Decisions Report
Professional reports summarizing state and federal cases,
emailed weekly.
 Legislature
Opportunities to be involved in the legislative effort.
 State Motions CD
New members will receive a comprehensive CD of state
forms and motions,including DWI, post-trial, pretrial, and
sexual assault motions.
 Membership Certificate
Display your TCDLA membership with pride! New members
will receive a personalized certificate by mail.
 Brief/Motion Bank
Access to a capital-specific motions bank and habeas corpus
claims for state and federal practice.
 iPhone/iPad App
An entire library of criminal codes and statutes in the palm of
your hand.

 Enterprise Car Rental
Ten percent discount for TCDLA members. Enterprise is
the largest rental car company in North America in terms of
locations and number of cars, while providing the highest
level of customer service. The corporate account number for
TCDLA members is 65TCDLA. You may contact your local
office directly or visit www.enterprise.com. When booking
online, enter your location, date, time, and the corporate ac‑
count number. You will then be asked for your discount ID,
which is the first three letters of TCDLA (TCD). Make your
reservation at Enterprise Rent-a-Car.
 La Quinta
Ten percent discount to all TCDLA members. Simply tell
the reservations agent that you are with the Texas Crimi‑
nal Defense Lawyers Association or give the discount code
(TCDLA) on the La Quinta website to get the discounted
rate. Visit www.lq.com or call 1-800-531-5900.
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15 percent discount to TCDLA members on its wireless
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without interruption and new customers can receive addi‑
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magazines, including Newsweek, New Yorker, Texas Monthly,
etc. Visit www.buymags.com/attorneys.
 Voice for the Defense magazine
A subscription to the only statewide magazine written spe‑
cifically for defense lawyers, published 10 times a year.
 Membership Directory (printed and online)
Comprehensive listing of current TCDLA members, updated,
reprinted, and mailed annually, and online directory of cur‑
rent TCDLA members.
 Lawyer Locator
Online directory providing members an opportunity to list
up to three areas of practice for public advertising.
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November 5
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with San Antonio Criminal Defense
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CDLP | Capital Litigation for the
Defense
South Padre Island, TX
November 12
CDLP | Public Defender DWI
Edinburg, TX
November 18–19
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funded by the Court of Criminal
Appeals of Texas.
*Unless otherwise noted, seminars
are open only to criminal defense
attorneys, mitigation specialists,
defense investigators, or other pro
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Burnout

R

President’s
Message

ecently, one of our members posted a question to the listserve asking what others did
to combat burnout. As he put it, he could still energetically prepare for a jury trial, but
the daily grind of practicing criminal law was hard to feel enthusiastic about. Many of you
responded, most suggesting vacations away from office and home with no or very, very
limited contact with the office. It got me to thinking about the issue we probably do not talk
about enough. Why do we burn out in a profession we spent a lot of effort to join? What
can we do to combat it?
The reasons for burnout are known to us all. Clients who have unreasonable expectations.
Clients who attack our professional integrity and competence because they do not like the
plea offers extended by the state. Clients who do not pay. Courts that arbitrarily cut payment
on appointed cases without even looking at the itemized bill you submit. Courts that do not
pay timely. Courts that schedule cases with seemingly only one goal in mind: case disposi‑
tion. Courts that are impatient when you are not ready for trial even though the court may
have a significant role in impeding your preparedness for trial. Courts that treat the defense
counsel in many subtle ways as less than the prosecutor. All these phenomena have grown
worse in the almost thirty-five years I have been involved in the practice of criminal law.
Vacations are nice, but they are at best short-term solutions. In some ways they seem
to make the problem worse, as upon your return, the demands for your immediate atten‑
tion are increased. As long as we have an elected judiciary, the courts are going to focus on
case disposition numbers because that is a simple, if not simplistic, way for the electorate to
evaluate how hard they are working. The general public rarely has the time for significant
reflection and analysis of the major political issues of the day, much less the function of the
court system and whether judges have a function beyond convicting and sentencing. We
all need to keep our jobs, and judges are no different. No judge ever gained job security by
virtue of numbers of acquitals or defense motions and objections granted.
Our clients are often dysfunctional. For many of them, the only way they have ever dealt
with life and its disappointments is to aggressively strike out at whatever they perceive to be
distressing them. Taking responsibility for their conduct is rarely a response that they will—
or even can—contemplate. They often have limited educations, bad family backgrounds, and
poor coping skills. And then many of them have the various conditions that fill the pages of
the Diagnostic and Statistical Manual of Mental Disorders.
So what do we do on a day-in and day-out basis? First, draw some personal boundaries.

Create time that you reserve to yourself and your family. Then
stubbornly observe and protect those limits. The appellate court
may not think that a holiday or a weekend free of legal work is
a valid reason for an extension, but it should be. Second, accept
the limitations that your clients have and focus on those who
genuinely appreciate what you do or try to do for them. Look
at the client as a person and it may be easier to feel compassion
for them. When a client goes off on you, recognize that in most
cases the reaction is that of a scared, immature person with no
power and no ability to cope with the disaster in which they
are involved. Third, treat the judges with courtesy even when

Regular Members
Adrian Castillo, Amarillo
Barrett Ann Hansen, Austin
Geoffery Keller, Dallas
Frederick D. Kelly, Houston
Susan W. Kihika, Dallas
Jerry McLaughlin, Amarillo
Caroline Ortego, Houston

it is not reciprocated. Accept that they, like every other human
being, see the world from their perspective more than that of
anyone else. (And remember, you do the same.)
Finally, remember that our task is to speak truth to power,
even if power is seriously hearing impaired. Draw strength from
your victories, even the smallest of them, and it may help in
the dark times of your defeats. Define yourself as a person in
relationship to your family, your friends, your beliefs and your
larger community first. Only then, can you bring balance and
energy to your profession and your clients.
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FIRST TIME OFFENDERS
INTRO TO TDCJ
We will meet with your First Time offender and explain what will happen to them from
the time they leave county until their out date in TDCJ. All of our consultants are former
inmates or employees of TDCJ. Your clients want to do their time safely. Our two hour
presentation (usually in your office) will give them the dos and don’ts of TDCJ. Your
client will receive a manual they can share with their families.
We welcome calls from family members. Our program seems to especially benefit sex
offenders. Visit our website texasprisonconsultant.com or call us at 830-626-0672.

Texas Prison Consultant

Joseph A. Martinez
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Executive
Director’s
Perspective

pecial thanks to Kameron Johnson, course director for the TCDLA Juvenile Law seminar
held in Houston. Thanks to his efforts we had 90 attendees.
Special thanks to Philip Wischkaemper, Rob Cowie, Fred Whitehurst, Bill Tobin, Larry
Renner, E. X. Martin, Emmett Harris, and Jeff Blackburn, our course directors for the 8th
Annual Forensic seminar held in Dallas. Thanks to them and the 34 forensic speakers, we
had 304 attendees.
Thanks to Jeff Blackburn, course director for the Innocence Project of Texas training.
Thanks to his efforts we had 115 attendees.
TCDLA commends the Texas Criminal Justice Integrity Unit and Judge Barbara Hervey,
Texas Court of Criminal Appeals, for putting together the Texas Forensic Science seminar
for judges, prosecutors, and criminal defense lawyers. The seminar was held at the Texas
State Capitol. TCDLA recognizes the importance of this training and its impact on educating
judges, prosecutors, and criminal defense lawyers on the science of forensics and ultimately
the impact on justice in Texas.
TCDLA and CDLP are in the midst of doing a total of 10 seminars over a period of
5 weeks. We expect to train close to 1,200 lawyers. This would not be possible without the
support of the TCDLA members who volunteer to serve as course directors and speakers,
as well as the members who attend the seminars. The support of TCDLA staff also is critical
in this endeavor.
TCDLA’s legislative effort will be coordinated by the TCDLA Legislative Committee,
chaired by Mark Daniel and Rick Hagen. Allen Place is the senior lobbyist and will take his
direction from the legislative committee. Bill filing starts in November.
President Bill Harris invites you to join him and fellow TCLDA members for the TCDLA
Members Trip and CLE. This year the trip is a fabulous Bahamas Cruise on Carnival Cruise
Line, leaving out of Miami on February 7, 2011, and returning February 11, 2011. Ports of
call include Grand Turk, Half Moon Cay, and Nassau. There will also be 6.0 complimentary
CLE hours. The Members Trip is open to all members and their families. Please go to the
TCDLA website for more information.

We invite all our members to attend the next TCDLA Board
meeting to be held at the Radisson Hotel in Fort Worth on
Saturday, December 4, 2010. The board meeting starts at 10:30
am. We also invite all TCDLA members to our annual TCLDA
Holiday party to be held on Friday, December 3, at 6:30 pm. The
party will be held at the Radisson Hotel Fort Worth North-Fossil
Creek, located at 2540 Meacham, Fort Worth.

A
Seminar
for
Public
Defenders

TCDLA currently has 3,050 members, and it’s the largest
criminal defense lawyers state association in the United States.
TCDLA members’ voices are at the core of its success. So let
members’ voices ring. Let members’ voices speak for justice in
Texas. Let members’ voices guide TCDLA in its path to justice
and the common good.
Good verdicts to all

Public defender
travel stipends
available from
Texas Criminal
Court of Appeals.
Go to www.tcdla.
com/scholarships.

John Ackerman
January 13-14
San Antonio
Seminars sponsored by CDLP are funded by a state grant administered by the Texas Court of Criminal Appeals.

Greg Westfall

Richard Anderson is a past chairman of the Dallas Bar Association Criminal Justice Committee,
past chairman of the Criminal Justice section of the State Bar of Texas, past president of the Dallas Criminal Defense Lawyers Association, and a past president of the Texas Criminal Defense
Lawyers Association. He is currently Federal Public Defender for the Northern District of Texas.
Editor’s Note: Hosam Smadi was a 19-year-old Jordanian living in Italy, Texas, working at
a menial job when the FBI first came in contact with him on a Jihadist website in January,
2009. Although Smadi had no terrorist training or knowledge, no money or resources, and
no religious background, he was singled out because of the fervor of his writing to do damage
to the United States. Over the next several months, the FBI courted him, and on September
24, 2009, Smadi drove a truck containing what he thought was loaded with explosives into
the underground parking lot of Fountain Place, an iconic and architecturally significant
skyscraper in downtown Dallas; set a timer; retreated a safe distance; and dialed a cellphone
number that he was told would trigger an explosion that would bring the skyscraper down.
If the bomb had been real, the casualty rate would have approached that of 9/11.
The trial team appointed to defend Smadi was Peter Fleury and Joel Page, Assistant
Federal Public Defenders, and Richard Anderson, Federal Public Defender for the Northern
District of Texas.

T
Editor’s
Comment

his week, U.S. District Judge Barbara Lynn sentenced our client to 24 years in prison for
attempting to blow up Dallas’ most architecturally significant skyscraper. This experi‑
ence—and the remarkably candid juror questionnaires—have given us occasion to meditate
on constitutional protections given to unpopular causes.
Our constitution is lauded as the world’s greatest expression of democratic government.
This may be so, but not because it provides an effective way to enact the preferences of the
people. The preferences of the people as to Mr. Smadi, a democratic response to the allega‑
tion against Mr. Smadi, would be a mortifying display of rage and pitchfork, rather than a
rational judicial evaluation of all the facts in the case.
Rather, the constitution is the world’s most beautiful expression of democracy precisely
because it reflects democracy’s mortal fear of itself. The constitution is a document giving

separate institutional voice to all manner of diametrically op‑
posed values: centralization and decentralization, representa‑
tion and direct democracy, fragmentation and consolidation of
political power. Most poignantly, the constitution reflects both
an embrace and an existential fear of democracy.
Every protection the constitution gives us against the will of
the majority reflects a nightmare, in which the people imagine
themselves abusing the unpopular. The people imagined mo‑
mentary political majorities rashly redirecting national policy,
and created the Senate. They imagined a popular government
trying to achieve permanent status by seizing the printing presses
of political minorities, and created the free speech clause. They
imagined (or noticed) themselves abusing racial minorities, and
created the equal protection clause. They imagined themselves
disarming the religious or other imagined enemies of the state,
like the Stuart Kings had done, and created the second amend‑
ment. They imagined political interference in the neutrality of
the courtroom, and they created the Article III protections.
And their most vivid nightmares, we submit, involve their
possible abuse of the criminally accused, those they knew they

might be most tempted to attack with the greatest fervor, with
an unopposable specificity, and with the full support of an in‑
dignant public. Here the intensity of democracy’s fear of itself is
seen in the obsessive detail of constitutional instructions. Here
the constitution regulates the behavior of the state in a nearly
administrative fashion: where the trial is to be held, who shall
be called as a witness, who shall serve on the jury, the duty to
hold the trial quickly, and the defendant’s right to ask questions.
When they proceed as they should, trials are precious ritu‑
als, in which we conquer our fears of ourselves by reaffirming
our commitments to restraint, to reason, and to humanity. The
constitution endlessly affirms these commitments in the face
of democracy’s fear of itself. Every unpopular cause—every
Smadi, every human body languishing in Guantanamo, every
Fred Phelps/Westboro Baptist Church character—is an oppor‑
tunity to perform this ritual once again.
Richard Anderson
Peter Fleury
Joel Page

Trial Tactics:
The Art of War
January 14,
January 21,
April 15,
April 29,
July 14-15,
August 19,

2011
2011
2011
2011
2011
2011

Abilene
Edinburg
Tyler
Waco
South Padre Island
Richmond

Seminars sponsored by CDLP are funded by a state grant administered by the Texas Court of Criminal Appeals.

18th Annual

Mastering Scientific Evidence

New Orleans

National College for DUI Defense & Texas Criminal Defense Lawyers Association
Save the Date!
April 14 –16, 2011
Early-bird rate available online!

F. R. Buck Files Jr.
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Federal
Corner

t happened to me again this week. I read yet another opinion which caused me to say to
myself, “Wow! I didn’t know that was the law.”
If there is a question criminal defense lawyers are asked by virtually every client who
has been assessed a sentence of confinement in a jail or penitentiary, it is this: “How much
back time am I going to get credit for?” If you are not absolutely certain about the answer, I
would suggest that the only safe response is to say, “You’re going to get credit for all the back
time that the law allows you to receive credit for.” Any other answer invites unhappiness on
the part of your client and/or a possible writ of habeas corpus alleging ineffective assistance
of counsel.
Mitchell R. Epstein was not a rookie in the federal criminal justice system. In 2007,
Epstein pleaded guilty to two counts of a six-count indictment charging him and two codefendants with a conspiracy to make false statements in the acquisition of firearms (a Class
D felony) and possession of a firearm by a convicted felon (a Class C felony). United States
District Judge David N. Hurd of the Northern District of New York sentenced Epstein to
serve 27 months imprisonment and three years of supervised release.
After completing his term of imprisonment, Epstein was a law-abiding citizen for almost
six months before testing positive for marijuana and opiates. Judge Hurd revoked Epstein’s
supervised release and sentenced him to a term of 12 months imprisonment to be followed
by two additional years of supervised release.
After completing his second term of imprisonment, Epstein racked up two more violations
of his conditions of supervised release: He possessed an unauthorized cell phone and did so at
a location where he was not authorized to be. Once again, Judge Hurd revoked his supervised
release and sentenced him to 24 months imprisonment with no term of supervised release.
You can almost hear Epstein’s question to his lawyer: “Am I going to get credit for that
year that I served on my first revocation of supervised release?” The United States Court
of Appeals for the Second Circuit just answered that question in United States v. Epstein,
___ F.3d ___, 2010 WL 3447884 (2nd Cir. 2010) (per curiam). Mr. Epstein did not like the
Court’s answer.

The Court’s opinion, reads, in part, as follows:
[The Issue]
The question presented is whether our holding in United
States v. Merced, 263 F.3d 34 (2d Cir.2001)—establish‑
ing that prior terms of imprisonment for violations of
supervised release count toward, and therefore limit,
the maximum sentence a district court may impose for
a subsequent violation of supervised release under 18
U.S.C. §3583(e)(3)1—applies to a defendant whose un‑
derlying offense was committed after the enactment of
the Prosecutorial Remedies and Other Tools to end the
Exploitation of Children Today Act of 2003 (“PROTECT
Act”), Pub.L. 108-21, §101, 117 Stat. 650, 651 (2003).
[The Defendant’s Arguments on Appeal]
Defendant-appellant Mitchell R. Epstein (“defendant”
or “Epstein”) appeals from a September 17, 2009, judg‑
ment of the United States District Court for the Northern
District of New York (David N. Hurd, Judge) sentencing
him principally to 24 months’ imprisonment for vio‑
lating the conditions of his supervised release. Epstein
argues that the District Court erred in failing to count
his prior 12-month prison term for a violation of su‑
pervised release toward his sentence for the subsequent
violation. Because 18 U.S.C. §3583 permits a court to
impose a maximum sentence of two years for violations
of conditions of supervised release for which the underly‑
ing offense was a Class C or D felony, Epstein contends
that the 24-month sentence he received after the second
revocation of his supervised release exceeds the legal
maximum sentence by 12 months.
[The Court’s Holding]
We hold that prior sentences for violations of the conditions
of supervised release are not credited toward, and therefore
do not limit, the statutory maximum a district court may
impose for a subsequent violation of supervised release pursuant to §3583(e)(3), as amended by the PROTECT Act.
That is, each violation is subject to the maximum sentence
notwithstanding time served pursuant to prior revocations.
Our holding to the contrary in Merced does not control
when a defendant’s underlying offense occurred after the
enactment of the PROTECT Act [emphasis added].
[The Court’s Reasoning]
Revocation of a defendant’s supervised release is gov‑
erned by 18 U.S.C. §3583, which, inter alia, permits a

court to impose a maximum sentence of two years for
violations of conditions of supervised release for which
the underlying offense was a Class C or Class D felony.
Epstein argues that, having already served 12 months for
his first violation of supervised release, the District Court
could sentence him to no more than 12 months for his
second violation. That is, he argues that the 12-month
term of imprisonment he served for his first violation
must be counted toward the two-year maximum term
authorized in 18 U.S.C. §3583(e)(3).
***
Section 3583(e)(3) provides that “a defendant whose
term [of supervised release] is revoked . . . may not be
required to serve on any such revocation more than . . .
2 years in prison if the offense [that resulted in the term
of supervised release] is a class C or D felony. . . .” 18
U.S.C. §3583(e)(3) (2006). This language reflects a 2003
amendment included in the PROTECT Act, in which Congress added the phrase “on any such revocation” after the
phrase “required to serve.” Pub.L. 108-21, §101(1), 117
Stat. 650 (codified as amended at 18 U.S.C. §3583(e)(3)
(2006)). This was the only change made to §3583(e)(3)
by the PROTECT Act [emphasis added].
Prior to the amendment, our Court, along with every
other Court of Appeals to address the question, interpreted
§3583(e)(3) to allow defendants to “accumulate” prison
time served for multiple revocations of supervised release
based on the same underlying offense, and to credit this
time toward the maximum term of imprisonment au‑
thorized by the statute. See Merced, 263 F.3d at 37; accord
United States v. Tapia-Escalera, 356 F.3d 181, 188 (1st Cir.
2004); United States v. Jackson, 329 F.3d 406, 407–08 (5th
Cir. 2003); United States v. Swenson, 289 F.3d 676, 677
(10th Cir. 2002); United States v. Brings Plenty, 188 F.3d
1051, 1053–54 (8th Cir. 1999); United States v. Beals,
87 F.3d 854, 857–58 (7th Cir. 1996), overruled on other
grounds by United States v. Withers, 128 F.3d 1167, 1172
(7th Cir. 1997). This interpretation was based not only
on the language of the statute, but also on its legislative
history, which revealed that the sponsor of an earlier bill
containing nearly identical provisions understood the
statutory limits to authorize “the imposition of an addi‑
tional term of supervised release following the revocation
of supervised release and re-imprisonment . . . only if
the defendant had served less time in prison for previous
supervised release violations than the maximum autho‑
rized period of re-imprisonment.” Merced, 263 F.3d at

37–38 (citing 137 Cong. Rec. S7769-72 (daily ed. June 13,
1991) (statement of Sen. Thurmond)) [emphasis added].
Since the 2003 amendment in the PROTECT Act,
every Court of Appeals to have considered the issue has
interpreted the amendment to §3853(e)(3) to eliminate
the credit for terms of imprisonment resulting from prior
revocations. See United States v. Knight, 580 F.3d 933,
937–38 (9th Cir. 2009), United States v. Lewis, 519 F.3d
822, 824–25 (8th Cir. 2008); United States v. Williams,
425 F.3d 987, 989 (11th Cir. 2005) (in dicta); United States
v. Tapia-Escalera, 356 F.3d 181, 188 (1st Cir. 2004) (in
dicta). We join our sister circuits in holding that the statu‑
tory maximum sentences in §3583(e)(3) apply to each
discrete revocation of a defendant’s supervised release,
irrespective of any time served for previous violations
[emphasis added].
We look first to the plain meaning of the statutory
text. . . . The amended language of §3583(e)(3), like the
previous version of the statute, provides that a court may
revoke a term of supervised release, but the amended
version limits the maximum term of imprisonment (in
Epstein’s case, 2 years) “on any such revocation.” The
consequence of adding these words is that the statu‑
tory maximum now refers to each successive revocation
separately.
Furthermore, the very act of inserting the phrase
“on any such revocation” suggests that, prior to 2003,
Congress understood the statutory maximum to apply to
the total amount of time served for multiple violations,
or at least that Congress was aware that the courts had
interpreted the statute in this way.
Epstein argues that such an interpretation of the
statute would contradict the purpose of the PROTECT
Act. He relies upon the title of Section 101, “Supervised
Release Term for Sex Offenders,” and the Act’s stated
purpose “[t]o prevent child abduction and the sexual
exploitation of children, and for other purposes,” Pub.L.
No. 108-21, 117 Stat. 650, 650 (2003), for the proposition
that Congress intended to revise sentencing for violations
of supervised release only with respect to sex offenders.
Epstein’s arguments are unavailing. It is well estab‑
lished that “the title of a statute cannot limit the plain
meaning of its text.” See Pa. Dep’t of Corr. v. Yeskey, 524
U.S. 206, 212, 118 S.Ct. 1952, 141 L.Ed.2d 215 (1998)
(internal quotation marks and alterations omitted); see
also Drax v. Reno, 338 F.3d 98, 110 (2d Cir. 2003). We
acknowledge that, notwithstanding certain miscellaneous
provisions, see Pub.L. No. 108-21, §608, 117 Stat. 650,

691 (modifying the Controlled Substances Act), the
PROTECT Act applies primarily to child sex offenders.
This arguably creates some uncertainty as to whether
Congress intended the amendment to §3583(e)(3) to
apply to all criminal defendants, or to sex offenders alone.
The statutory text, however, is unambiguous, and we will
not stretch to contradict the text where, as here, the plain
meaning produces a result that is neither “absurd” nor
“plainly at variance” with the policy of the legislation.
See E.E.O.C. v. Commercial Office Prods. Co., 486 U.S.
107, 120, 108 S.Ct. 1666, 100 L.Ed.2d 96 (1988) (internal
quotations marks omitted); accord Yerdon v. Henry, 91
F.3d 370, 376 (2d Cir. 1996).
Finally, Epstein argues that our interpretation is
undesirable as a matter of public policy. We admit, as
we noted in Merced, that applying the maximum sen‑
tence under §3583(e)(3) to each successive revocation
“permit[s] an endless cycle of consecutive terms of im‑
prisonment and supervised release based on a single
underlying offense. . . .” Merced, 263 F.3d at 37. But our
policy views regarding this possible outcome do not
change our responsibility to abide by the clear language
of the amended statute. Accordingly, our holding in
Merced no longer applies to a defendant whose under‑
lying offense was committed after the enactment of the
PROTECT Act.

My Thoughts
? The facts in Epstein’s case are, admittedly, not those that we
see on a regular basis.
? If Epstein had asked me about getting credit for the time that
he spent in confinement as a result of the first revocation
of his term of supervised release, I would have missed the
correct answer.
? One of the problems that we have in the practice of crimi‑
nal law in the federal courts is that there is a temptation
to look at the opinions of our own Circuit Court and to
ignore what is happening in the other Courts of Appeal. By
the time that I found Epstein, the First, Eighth, Ninth, and
Eleventh Circuits had already written on this issue and I
was not aware of their opinions. The United States Court
of Appeals for Fifth Circuit had not been presented with
this issue.
? Once again, we are reminded that thorough research is
required if we are going to be intellectually satisfied as to
what the law is on a particular issue.

every year for three years. The co-defendant, who was
also acquitted, was represented by TCDLA member Phil
Umphres. Congratulations, Clint and Phil!

Send your letters, pictures, gripes, bonehead gaffes, or whathave-you to champton@tcdla.com or chattersley@tcdla.com.

Kudos
Congratulations to the following members who were
 
honored by inclusion in the Texas Monthly’s edition of
2010 Super Lawyers.
The Top 100 in the State:
• Mark G. Daniel of Fort Worth, TCDLA Past-President
• Tim Evans of Fort Worth, TCDLA Past-President
• Jeffrey A. Kearney of Fort Worth
• Barry Sorrels of Dallas
The Top 100 in the Dallas/Fort Worth Region:
• Mark G. Daniel of Fort Worth, TCDLA Past-President
• Tim Evans of Fort Worth, TCDLA Past-President
• Jeffrey A. Kearney of Fort Worth
• Barry Sorrels of Dallas
The Top 50 in the Central and West Texas Region:
• Jim Darnell, Board Member, El Paso
• Michael C. Gross, Board Member, San Antonio
• Mark Stevens, San Antonio
	And Kudos to all our other members, too numerous to list
here, who made it into the Criminal Law category.
Clint Broden of Dallas obtained a “not guilty” verdict
 
for a client charged with tax fraud in the United States
District Court for the Northern District of Texas. His client
was accused of conspiring with his brother to file false
tax credits on 27 corporate tax returns for fuel taxes. The
amount of fuel claimed would have had them driving the
equivalent of about five round trips to the moon and back

Congratulations to Jim Huggler of Tyler, who won a case
 
in the Texas Supreme Court. On October 1, the Court
issued an opinion In the Matter of B.T., No. 10-0383,
ruling the trial court abused its discretion in not ordering a complete diagnostic study of his mentally ill client
as required by the Family Code. They clearly established
that there is a difference between a fitness to proceed
evaluation and a complete diagnostic study, and that
mandamus was proper because the juvenile would have
no meaningful right to appeal. Jim says this case has gotten a tremendous amount of publicity in the media: The
Dallas Morning News has done two multi-page Sunday
stories, the AP and other local media have also covered
the story in great detail. Of note, this case has most likely
been the single factor responsible for TYC discontinuing
the practice of Section 1550 releases from TYC (basically,
the juvenile being too mentally ill for TYC treatment).
Congratulations to Shirley Baccus-Lobel of Dallas, who
 
won a major victory in the Court of Criminal Appeals last
month when the Court struck down “dog sniff lineups”
as junk science. In Winfrey v. State, __ S.W.3d __ (Tex.
Crim. App. No. 0987-09, 9.22.2010), Shirley’s client was
convicted of murder and assessed a 75-year sentence
based solely on “evidence” that a dog sniffed his scent
on a piece of clothing once worn by the victim. The
CCA, via Judge Hervey, wrote that “scent-discrimination
lineups, when used alone or as primary evidence, are
legally insufficient to support a conviction.” There were
no dissenters. Further: “Like the Supreme Court of
Washington, we believe that ‘[t]he dangers inherent in
the use of dog tracking evidence can only be alleviated
by the presence of corroborating evidence.’ To the extent
that lower-court opinions suggest otherwise, we overrule
them and expressly hold that when inculpatory evidence
is obtained from a dog-scent lineup, its role in the court
room is merely supportive” (citations omitted). Be sure
to congratulate Shirley when you see her. This is a major
victory for the bench and bar, as well as forensic science
in general.
Congratulations to Emily Munoz DeToto, Board member
 
from Houston, who got the two-word verdict in a murder
trial this month. Her client was acquitted in the stabbing
death of a man that occurred last June outside a bar in

Angleton. After hearing the words that made him free,
the client immediately reached over and hugged Emily
with tears in his eyes. “I knew the evidence would never
ever lead to a conviction,” said Emily, who cried with
him after the verdict. Jurors deliberated about eight hours
over two days before reaching their verdict. Emily argued
during the trial that her client was not the killer. There
was more physical evidence that linked another man to
the stabbing, including the fact that the victim’s DNA
was found on the man’s pants. According to Emily the
state prosecuted the wrong man. “It should have never
gotten to this point,” she said. Thanks to Emily, her client
is a free man today.

TCDLA

Memorializes

Charles Balwin
Quinn Brackett
Peter Bright
Jack H. Bryant
Phil Burleson
Ward Casey
Byron Chappell
Emmett Colvin
Kristi Couvillon-Wise
C. Anthony Friloux Jr.
Jim Greenfield
Richard W. Harris
Odis Ray Hill
Weldon Holcomb
Floyd Holder
David Isern
Hal Jackson
Knox Jones
Joe Keagans
Annie Lesser
George F. Luquette
Homero Martinez
Ken McClain
Kathy McDonald
Harry Nass
David A. Nix
Rusty O’Shea
Charles Rittenberry
George Roland
Thomas Gilbert Sharpe Jr.
Travis Shelton
Doug Tinker
Don R. Wilson Jr.

Kristi Couvillon-Wise
Kristi Couvillon-Wise of Austin, TCDLA Associate
Board Member, died Friday October 1, 2010.
Kristi had a passion for the law, particularly
those wrongfully caught up in the criminal
justice system or victimized by the unfairness
of the death penalty. Prior to being in private
practice she worked for the Texas Defender
Service. She was briefly employed by the Travis
County Attorney, and then for the Austin law
firm of Sumpter & Gonzales. She was a vibrant,
energetic, and idealistic young woman caught
up in the inexplicable darkness of post-partum
depression, which tragically claimed her life.
Kristi was an inspiration to all who knew her
and will be greatly missed. Kristi is survived by
her husband, John Wise, also an attorney, and
her infant daughter, Vivienne Grace, 5 months.
The family asks that any memorial donations be
made to www.4kristi.com (a fund for Vivienne’s
education), Animal Trustees of Austin (www
.animaltrustees.org), or the Texas Civil Rights
Project (www.texascivilrightsproject.org).

part III

William-Adolphe Bouguereau

Craig Jett

Hot Legal Issues in
Defending Child Abuse
Cases, or “Stuff
You've Got to Watch"
Punishment Issues
This section of the article focuses on issues that arise in the pun‑
ishment phase of a case, including the Texas statutory scheme
for probation, the use of enhancement statutes for sex offenders,
and issues relating to contested punishment hearings.
I. Probation: Community Supervision
A. Overview

Probation as a punishment option for sex offenses offers some
variations on the typical punishment scenario. There are certain
sexual offenses for which judge-granted probation is not an op‑
tion. There are limitations on how frequently a judge can grant
deferred adjudication for certain sex offenses. Once the offender
has been granted probation, there are special terms that can ap‑
ply in sex offender cases, ranging from creation of child-safety
zones to participation in sex offender treatment programs. The
term of probation can be increased for sex offenders for more
than the ten-year limitation found in other types of community
supervision. Art. 42.12, §§5, 9A, 13B, 13D, and 14.
Texas is not alone in creating special probation programs
for sexual offenders. The philosophy underlying such programs
has devolved from one of rehabilitation to one of “risk man‑
agement.” Kim English et al., Managing Adult Sex Offenders in
Community: A containment Approach (1997). Not surprisingly,
these special sex offender provisions have spawned their own
body of case law, ranging from challenges to the probationary
terms to issues concerning revocation. The availability of special
probationary terms for sex offenders may make community
supervision an attractive option for the prosecution. However,
the collateral consequences of a conviction and probation are
forcing defense lawyers to re-examine probation’s desirability.
Commentary: From a prosecutor’s perspective, sex offender
community supervision may be desirable because often it is more
intensive and hands on than traditional community supervision.
It is a less attractive option, however, for the prosecutor who
is considering the future option of civil commitment under a
sexually violent predator statute (whether under Texas law or

the law of another jurisdiction). Many of these SVP statutes
typically come into play only after an offender has been incar‑
cerated in prison. From the defendant’s perspective, the nature
of psychological evidence gathered and testing done during
probation may diminish its attractiveness. There may be a sense
that for some offenders it is better to roll the dice and hope for
a not guilty verdict at trial.
B. Texas Statutory Scheme

The community supervision options for Texas sex offenders
are found in the same general probation statute as for all other
felonies, Tex. Code Crim. Proc. Art. 42.12. The sections dis‑
cussed below highlight features of the general statute as applied
to sex offenders.
		

1. Probation Eligibility
a. Limits on Judge-Granted Probation

There are certain sex offenses for which the judge cannot grant
probation. Only the jury can recommend a grant of probation
if the offense is a “§3g offense” (assuming that a defendant is
otherwise eligible). Art. 42.12, §3g, Tex. Code Crim. Proc., was
amended in 1999 to make all sexual assaults and indecency with
a child “3g offenses.” House Bill 8, eff. September 1, 2007, added
sexual performance by a child, §43.25, to this list.
b. Limits on Jury-Granted Probation

House Bill 8 of the 80th Legislature substantially limited the
availability of jury granted probation for a child sex abuse of‑
fense. Beginning September 1, 2007, a person convicted of a
violation of Section 21.11(a)(1), P.C. (indecency with child by
contact), Section 22.021, P.C.(aggravated sexual assault), or Sec‑
tion 22.011, P.C. (sexual assault), is not eligible for probation
from a jury if the victim of the offense was younger than 14 years
of age at the time the offense was committed, Art. 42.12, Sec.
4(d)(5); or if a person is convicted of aggravated kidnapping
(§20.04, P.C.) if the victim of the offense was younger than 14
years of age at the time the offense was committed and the actor
committed the offense with the intent to violate or abuse the

victim sexually; or if the defendant is convicted of a violation
of Section 43.25, P.C., sexual performance by child. Art. 42.12,
Sec.4(d)(5),(6),(7). These provisions of House Bill 8 apply only
to an offense committed on or after September 1, 2007. H.B.
8, Sec. 4.01(a). For purposes of this section, an offense is com‑
mitted before September 1, 2007, if any element of the offense
occurred before that date.
Commentary: These considerations are not unique to sex
offender cases. The “locality” factor and knowledge of past prac‑
tices of judges and juries in a given location may be the most
significant factors in deciding whether to waive a jury in hopes
of garnering deferred adjudication from the judge.
2. Deferred Adjudication
a. Available When Judge Could Not Grant
“Regular” Probation

Unlike traditional probation, under the deferred adjudication
statute a judge may place on community supervision a defendant
charged with indecency with a child, sexual assault, or aggravated
sexual assault. Art. 42.12, Sec 5, C.C.P.
b. Judge’s Ability to Grant Deferred

House Bill 8 further limits a judge’s ability to grant deferred
adjudication. A judge may still grant deferred adjudication for
offenses under Section 21.11, P.C. (indecency with a child),
§22.011, P.C.(sexual assault), and §22.021, P.C. (aggravated
sexual assault), regardless of the age of the victim or for a felony
described in Section 13B of Art. 42.12, C.C.P., unless the de‑
fendant has previously been placed on community supervision
for one of the foregoing offenses or one of the following: sexual
performance by a child (§43.25, P.C.), possession or promo‑
tion of child pornography (§43.26, P.C.), incest (§25.02, P.C.),
aggravated kidnapping if the defendant committed the offense
with the intent to violate or abuse the victim sexually (§20.04(a)
(4), P.C., or the defendant is charged with continuous sexual
abuse of a child (§21.02, P.C.), aggravated sexual assault of a
child if the victim is younger than 6 years of age at the time of
the commission of the offense or the victim is younger then 14
years of age and the defendant used threats, force, or violence, as
described in §22.021(a)(2)(A), or for an offense punishable as a
capital felony under new subsection (c)(3) of Section 12.42, P.C.
The judge must also make a finding in open court that placing
the defendant on community supervision is in the best interest
of the child. Art. 42.12, Sec. 5, C.C.P.
Practical Impact: As a result of House Bill 8, beginning with
offenses that occurred on or after September 1, 2007, defendants
in most sex offense cases will not be eligible to receive probation
from a jury, but will only be eligible for deferred adjudication
upon a plea of guilty or no contest to a judge. This may result
in more pleas of guilty in some courts. In other courts, it will
result in more jury trials where guilt/innocence is vigorously
contested. In those cases where probation is not available from

a jury or a judge, there may be more jury trials.
Under both deferred adjudication and traditional com‑
munity supervision, the judge can order special mental health
treatment. Art. 42.12 §5,13B, Tex. Code Crim. Proc. If the vic‑
tim of the offense is a child, then the judge “shall” require as a
condition of probation that the defendant attend psychological
counseling sessions for sex offenders. Art. 42.12 §13B(a)(2),
Tex. Code Crim. Proc.
c. Minimum “Term” of Deferred Adjudication

If the defendant is placed on deferred adjudication community
supervision for sexual offenses against children, the probation‑
ary period may not be less than five years. Art. 42.12, §5 (a) and
13B, Tex. Code Crim. Proc. Regardless of the victim’s age, the
same requirement applies for defendants charged with sexual
assault or aggravated sexual assault. Art. 42.12, §5.
3. Special Sex Offender Provisions If Victim
Is Child

If a judge grants community supervision and determines that the
victim of the offense was a child, then the judge shall establish a
child-free safety zone. Additionally, the judge shall require that
the defendant attend psychological counseling sessions for sex
offenders. Art. 42.12 §13B(a), Tex. Code Crim. Proc.
a. Child Safety Zone

The concept of a child safety zone involves limitations on the
defendant’s participation in certain community activities, as well
as limitations on physical locations the offender may frequent.
(1) Community activities: The defendant may not super‑
vise or participate in any program that includes recipients or
participants 17 years old or younger. These include programs
that provide athletic, civic, or cultural activities.
(2) Off-limits locations: The offender may not go into,
or within a distance specified by the judge, places where chil‑
dren commonly gather. These include schools, daycare facilities,
playgrounds, youth centers, public swimming pools, or video
arcades. Art. 42.12 §13B(a), Tex. Code Crim. Proc.
The Texas Court of Criminal Appeals has interpreted these
provisions strictly. In Rickels v. State, 108 S.W. 3d 900 (Tex.Crim.
App. 2003), a condition of probation was that the defendant not
go within 300 feet of a place where children congregate. Proba‑
tion was revoked when it was discovered that Rickels was living
closer than 300 feet from an elementary school. The intermedi‑
ate court had originally found this probationary condition to
be vague, on the theory that it was unclear precisely how the
measurements were to be made. On review, the Court of Crimi‑
nal Appeals concluded that the term was neither impermissibly
vague nor ambiguous, holding that the only measurement that
was needed was the distance between the defendant and the
school.
(3) Exceptions: Under the statute, an offender can enter
a child safety zone on an event-by-event basis. However, five

conditions apply:
! The offender must have served at least two years of proba‑

tion;

! The offender must be entering the zone as part of a program

to reunite with family;

! The offender presents to the probation officer a written

proposal that sets out the “why” and “with whom” of the
event and “how the defendant intends to cope with any
stressful situations that occur”;
! The sex offender treatment provider agrees that the offender
should be allowed to attend the event; and
! Both the probation officer and treatment
provider agree on a chaperone.
Art. 42.12, §13B(f), C.C.P.
b. Treatment Programs

As a condition of community supervision,
the defendant “shall” be ordered to attend
psychological counseling sessions for sex of‑
fenders. Art. 42.12 §13B, Tex. Code Crim.
Proc.
Practice Tip: Before the defendant is
released from custody the treatment pro‑
vider establishes the time and place of the
first session. The provider is asked to notify
the probation department immediately if the
defendant fails to attend this or any later ses‑
sion. Art. 42.12 §13B (c).

consistent with the list of sexual offenses against children cur‑
rently requiring child-free zones under §13B. The constitution‑
ality of that statute was recently upheld in Maloney v. State, 294
S.W.3d 613, (Tex. App.—Houston [1st Dist.] 2009, pet. ref ’d).
NOTE: Similar Parole Requirements
For certain offenses, the parole panel must establish a child safety
zone. In other sexual offense cases, creation of a child safety zone
may be a discretionary condition of parole or mandatory super‑
vision. Section 508.187 and Section 508.225, Tex. Gov’t Code.
1. Extending Supervisory Period

If the defendant is
placed on deferred
adjudication community
supervision for sexual
offenses against children,
the probationary
period may not
be less than
five years.

c. Applicable Offenses:

The special provisions for child safety zones and sex offender
counseling apply to a wide range of nine distinct offenses:
Sexual performance by a child
Possession or promotion of child pornography
Indecent exposure
Indecency with a child
Sexual assault
Aggravated sexual assault
Incest
Aggravated kidnapping (with intent to violate or assault
victim sexually)
! Burglary of a habitation (with intent to commit indecency
with a child, sexual assault, aggravated sexual assault, pro‑
hibited sexual conduct, or aggravated kidnapping with in‑
tent to violate or assault sexually).
!
!
!
!
!
!
!
!

Art. 42.12, §13B(b), C.C.P.
Legislative Update: The 79th Legislature created the new
reportable offense of “online solicitation of a minor” (HB 2228),
which amends Chapter 33 (Computer Crimes) of the Texas Penal
Code by adding Section 33.021. The tone of that legislation is

For both “straight probation” or “deferred
adjudication probation” the legislature has
provided special circumstances to extend
the period of supervision for sex offenders.
Under this statute the judge is authorized
to exceed the typical ten-year cap applied
to other felony probation.
   a. Applicable Offenses

Only three offenses are subject to this ex‑
tended supervisory period:
1. Indecency with a child
2. Sexual assault
3. Aggravated sexual assault
Art. 42.12, Sec. 22A, C.C.P.

b. Extension Procedure

1. Hearing Requirement: The decision to extend the term of
community supervision requires a hearing.
2. Defendant’s Hearing Rights: The defendant has the same
rights he would have at a motion to revoke community
supervision hearing under Section 21 of Article 42.12.
3. Factors Considered: The judge is to consider two issues:
		 (a)	Whether the defendant has sufficiently demonstrated
a commitment to avoid future criminal behavior; and
		 (b)	Whether release of the defendant from supervision
would endanger the public.
Art. 42.12 §22 A(b), C.C.P.
4. Length of Extension: The judge is limited to an extension
period of ten additional years. Art. 42.12 §22A(b), Tex.
Code Crim. Proc.
		 a.	Limitations on Judge’s Power to Extend: The trial court
has only one bite at the apple. The judge can extend the
period of community supervision under this section
only once.
CAUTION: There is a caveat, and it operates subtly to ex‑
pand the available time for extension. Art. 42.12, Sec. 22A(c).
The judge can extend the period of community supervision

similar bumpersticker on the rear of any vehicle the probationer
drives or owns. The appeal centered on the appropriateness of
mandamus as a remedy. The Court did not reach the merits of the
probationer’s claim that the notification requirements of Chapter
		 b.	Effective Date: This provision for extending the supervi‑
62 are the exclusive conditions that can be lawfully imposed.
sion period of sexual offender became effective Septem‑
Practice Tip: The prosecutor’s best argument is that histori‑
ber 1, 1997.
cally judges have been allowed to craft terms reasonably related
to the offense and offender.
C. Application and Challenges
Practice Tip: The defense’s best argument is an analogy to
Community supervision for sexual offenders presents many the rule that judges and lawyers cannot bargain away or waive
of the same issues found in traditional punishment scenarios. registration requirements. Thus, under a classic preemption
For example, what terms can properly be imposed on the de‑ argument, they should not be allowed to add to the requirements.
fendant and on what basis can probation be
Case: A trial court’s broad discretion to
revoked. Certain principles apply to all pro‑
impose reasonable conditions of probation
bation cases. Whether or not the defendant
does not extend to adding a condition of jail
Where a defendant has
is entitled to receive probation rests in the
time immediately after an unsworn victim
the opportunity to object
sound discretion of the judge. Flores v. State,
allocution in which the victim specifically
to conditions of probation
904 S.W.2d 129 (Tex.Crim.App. 1995). The
stated that she wanted the defendant to go
and fails to do so at the
burden of proof to show eligibility for proba‑
to jail. Johnson v. State, 286 S.W.3d 346 (Tex.
tion is on the defendant. Wilson v. State, 645
Crim.App. 2009).
time they are imposed
S.W.2d 932 (Tex.Crim.App. 1983).
in the trial court, the
under both this section and Section 22(c)—the general statu‑
tory provision concerning continuation or a modification of a
community supervision.

1. Terms of Probation
a. Wide Discretion Given to
Trial Judge

c. Determining Length and

defendant waives
his right to later
complain.

The court may impose reasonable terms
of probation in all community supervision
cases. Tamez v. State, 534 S.W.2d 686 (Tex.
Crim.App. 1976). Thus as a matter of case law, the Court of
Criminal Appeals has long held that the trial judge has the power
to set any reasonable probation conditions—whether or not they
are specified in Article 42.12. Fielder v. State, 811 S.W.2d 131
(Tex.Crim.App. 1991). Basically, the court may impose nonstatutory terms as long as they are reasonably related to:
! Treatment of the defendant; and
! Protection of the public.

Hernandez v. State, 556 S.W.2d 37 (Tex.Crim.App. 1977).
b. Limitations on Trial Judge

Although the trial court is given wide latitude in setting the
terms and conditions of community supervision, there may be
a limit when the probation terms are meant to supplement the
notification requirements of Chapter 62. See Banales v. Court of
Appeals, 93 S.W.3d 33 (Tex.Crim.App. 2002). The district court
judge ordered special notification procedures as a condition of
community supervision for a defendant convicted of indecency
with a child. These terms included : (1) placing an 18 x 24-inch
sign in front of his home, stating, “DANGER: REGISTERED
SEX OFFENDER LIVES HERE. Report suspicious behavior to
361/854-4122 . . .” (2) placing a similar 9 x 6-inch sign in any
car in which the probationer was a passenger, and (3) placing a

Term

Sec. 4(b), C.C.P.

Although the judge must follow the jury’s
recommendation to place the defendant on
community supervision, it is the judge rather
than the jury who sets both the length of the
supervision and any of its terms. Art. 42.12,

d. Relation of Terms to Offense

The conditions of probation imposed on the defendant must
relate to the offense. The trial court may not impose “sex of‑
fender” terms when the offense for which the defendant re‑
ceives community supervision is not a “reportable conviction
or adjudication.”
Illustration: In Cooper v. State, (Tex. App.—Dallas, No.
05-97-02017-CR, March 30, 1999, no pet.) (not released for
publication), the trial court convicted the defendant of harass‑
ment. Punishment was assessed at 180 days confinement, but
the defendant was placed on community supervision for 24
months. As a condition of that probation, he was ordered to
register as a sex offender and be assigned to a sex offender case
load. In Cooper, the State conceded error and the appellate court
agreed. The judgment was reformed to delete the community
supervision conditions requiring registration and assignment
to a sex offender case load.
Illustration: Speth v. State, 965 S.W.2d 13 (Tex.App.—Hous‑
ton [14th Dist.], reversed, 6 S.W.3d 530 (Tex.Crim. App. 1999),
cert. denied 120 S.Ct. 1720 (2000)). The defendant in that case
was under five years deferred adjudication probation for ag‑
gravated assault of a police officer when he was subsequently

indicted for indecency with a child. The prosecution moved to
adjudicate guilt on the aggravated assault offense. Subsequently,
appellant was acquitted by a jury of the felony offense of inde‑
cency with a child. The State went forward on its motion to
adjudicate guilt on the underlying aggravated assault offense,
and the trial court found “true” the allegation that the defen‑
dant had violated probation by committing the new offense of
indecency with a child. As a result, the judge adjudicated guilt
on the aggravated assault of a police officer conviction. The
judge granted probation for that offense and imposed numer‑
ous conditions on the defendant, including some which are
specifically for sexual offenders:
! Registering as a sex offender;
! Paying for counseling needed by the complainants involved

in the indecency with a child charges;

! Prohibiting work as a chiropractor for the duration of the

probationary period;

! Requiring participation in sex offender counseling, includ‑

ing taking a polygraph; and

! Barring contact with any minor girls for the duration of

probation.

The court of appeals deleted all challenged conditions of
probation except the condition that Speth attend psychological
counseling. The court reasoned that the trial judge could not
impose conditions as punishment for criminal charges on which
the defendant was acquitted. In doing so it noted that there was:
No reasonable connection between a conviction for ag‑
gravated assault of a police officer and the necessity for
registration as a sex offender . . . We can only surmise
that the condition Speth register as a sex offender was
imposed as a means of punishment for the indecency
with a child charge. Because Speth had been acquitted
of that charge, however, the condition was an invalid
attempt to circumvent the jury’s verdict.
Speth v. State, 965 S.W.2d at 15. That decision was later over‑
turned by the Court of Criminal Appeals on the ground that
the defendant could not challenge probationary conditions for
the first time on appeal.
Illustration: The trial court’s desire to expand probation‑
ary terms to reach beyond the nature of the offense is not a
phenomenon unique to Texas. For example, the Second Circuit
struck down probation conditions based partly on unrelated sex
offenses. United States v. Peterson, 248 F.3d 79 (2nd Cir. 2001).
The defendant was convicted in federal court on his plea of guilty
to bank larceny (hot checks to keep a failing computer business
afloat). He had a prior 1996 New York conviction for incest.
Prior to sentencing Peterson had accessed adult porn sites on
the web, and his probation officer characterized Peterson as a
“great” community risk. In assessing the terms of probation, the
judge ordered Peterson to limit computer and web use to busi‑

ness, enroll in a treatment program for sexual predators, honor
a child-free zone similar to that envisioned by the Texas statute,
and notify potential employees or educational institutions abut
his incest conviction. The federal statute (18 U.S.C. 3553) gives
the judge discretion to impose special conditions on probation
if they are reasonably related to the nature and circumstances
of the offense and the history of the defendant. Here, however,
the terms were too broad. Interestingly, the three-judge appel‑
late panel did rule that the trial court had the right to mandate
sex offender therapy.
e. Sex Offender Program Participation

There are not yet many reported cases challenging the probation‑
ary term requiring participation in programs that require sex
offender counseling and psychosexual evaluation. The reported
cases typically either follow revocation or are couched as an at‑
tack on the voluntariness of the underlying guilty or nolo plea.
See, e.g., Stevens v. State, 938 S.W.2d 517 (Tex. App.—Fort Worth
1997, pet. ref ’d) (defendant asserted error in the trial court’s
requiring sex offender participation not expressly stated in “plea
bargain agreement”; appeal dismissed for lack of jurisdiction).
f. Timely Objection Required

As a general principle, a defendant waives complaints regarding
vagueness or ambiguity of a condition of probation if he does
not object at one of two stages:
! At the time he is placed on probation, or
! At the revocation hearing.

Rogers v. State, 640 S.W.2d 248 (Tex.Crim.App. 1982).
Where a defendant has the opportunity to object to condi‑
tions of probation and fails to do so at the time they are imposed
in the trial court, the defendant waives his right to later complain
about the conditions on appeal after revocation. Speth v. State,
6 S.W.3d 530, 535 (Tex. Crim. App. 1999).
g. Sex Offender Registration

The Texas Legislature has passed variations of the sex offender
registration law in each legislative session since 1991. The ap‑
peals in which this probationary term have been challenged
typically involve ex post facto challenges. The Court of Criminal
Appeals has concluded that despite the incidental retributive and
deterrent effects of the registration statute, there is no uncon‑
stitutional ex post facto violation. Rodriguez v. State, 93 S.W.3d
60 (Tex.Crim.App. 2002); In re D.L., 160 S.W.3d 165, 162 (Tex.
App.—Tyler 2005, no pet.).
			

h. Community Notification

By statute, the requirement of providing public notice in a news‑
paper of a sexual offender’s status in the general area of his
residence applies only to cases in which the victim was younger
than 17 at the time of the offense.

Practical Impact: Imposing this probationary condition
on a defendant for a case in which the victim was an adult is
improper. Tran v. State, (Tex.App.—Dallas, No. 05-96-01466-CR,
June 9, 1998, no pet.) (not released for publication).
i.

Self-Incrimination

Texas defendants have until recently been unsuccessful in chal‑
lenging required participation in sex offender programs as vio‑
lating the protection against self-incrimination. For example, in
Alvarez v. State, (Tex.App.—Austin, No. 03-97-00438-CR, July
30, 1998, no pet.) (not released for publication), the defendant
challenged aspects of his participation in the sex offender pro‑
gram that required him “to identify incriminating thoughts”
and write about the offense to which he had pled guilty (sexual
assault of a child). The defendant in Alvarez did not assert his
privilege against self-incrimination, nor did he object on this
basis at the revocation hearing. His claim that the privilege was
“self-executing” because of his required participation in the
program was rejected by the court. In Ellerbe v. State, 80 S.W.3d
721 (Tex. App. Houston [1st Dist.] 2002, pet. ref ’d), the court
held that a plea of nolo contendere did not relieve the defendant
from having to admit commission of the offense (aggravated
sexual assault of a child) in order to fully participate in a treat‑
ment program as a condition of community supervision.
In Ex part Dangelo, __ S.W.3d __, 2010 WL 243017 (Tex.
App.—Ft. Worth 6/17/10)(reh’g pending), the defendant was
indicted for sexual offenses against children but plead guilty to
injury to a child and received deferred adjudication, without
sex offender conditions. The trial court amended the conditions
of probation to require sex offender treatment that included
requirements to take polygraph tests and admit to any sexual
offenses he had committed. The defendant refused to answer
certain questions posed in a polygraph examination based on
his Fifth Amendment right not to incriminate himself.
He was subsequently placed in jail until and unless he an‑
swered the questions. The court of appeals held that the defen‑
dant did not have a constitutional right not to answer a question
that would show he violated a condition of probation, even
though the answer might lead to revocation of his probation, as
long as the answer would not be a link in the chain of evidence
that could cause him to be prosecuted for another offense. How‑
ever, if the answer to the question could lead to prosecution for
another offense, the defendant has a Fifth Amendment right not
to answer the question. Id. at *5–7. In addition, if a community
supervision condition requires the probationer to discuss the
facts of offenses that would expose him to criminal prosecution
for an offense different from the offense for which he was placed
on probation, the Fifth Amendment right against compelled
self-incrimination applies in that circumstance. Id. at 7.
2. Revocation of Probation

Commentary: When probationary conditions require participa‑
tion in treatment programs, there is a wide range for determining

what is satisfactory participation. Texas practitioners, whether
prosecutors or defense lawyers, have encountered similar psy‑
chological counseling-based issues in alcohol and drug treatment
programs. Sex offender counseling is not significantly different.
The relationship between the probationer and treatment provider
leaves much room for discretion.
Illustration: In Carrillo v. State,(Tex. App.—Dallas, No.
05-98-00316-CR, January 29, 1999, no pet.) (not released for
publication), the defendant was placed on probation for inde‑
cency with a child in 1990. His probation was revoked in 1998
for not completing treatment as directed. Carrillo’s therapist
testified that over the course of three meetings, the defendant was
hostile, denied his offense, disrupted a group therapy session, and
refused to abide by conditions the therapist set as prerequisites
for continuing therapy. When Carrillo would not comply with
these conditions, the therapist terminated the treatment. The
therapist testified at the revocation hearing that because of Car‑
rillo’s hostility and denial, he could not be successfully treated
and was a high risk to re-offend. In contrast to this testimony,
Carrillo offered testimony from another licensed therapist who
had interviewed him for two hours in jail after the motion to
revoke was filed. That therapist described Carrillo as cooperative
and opined that he could benefit from therapy. The therapist
offered to admit Carrillo to his therapy group. The appellate
court found no abuse of discretion in the trial judge’s decision
to revoke Carrillo’s probation.
Practical Impact: Defense attorneys report a particular
problem when the defendant does not plead guilty and later
refuses to admit guilt in court-ordered sex offender counseling.
As one writes:
The State is attempting to revoke my client’s ju
venile probation because he was “unsuccessfully dis
charged from the court ordered juvenile offender
treatment programs.” My client pled not guilty but
was convicted by a jury of a sex offense. He refuses to
admit guilt in the sex offender counseling. (Inciden‑
tally, there was no physical evidence admitted at his
trial, no admissions, no priors, no extraneous offenses,
and the victim was a neighbor that he babysat one time
who outcried four months later.)
The condition of probation is worded as follows:
“You must attend such programs regularly and with full
participation, until such time as you are successfully
discharged by the therapist or counselor.”
The treatment provider wrote that the “reason for
discharge is his failure to make any notable progress in
treatment indicated through his refusal to accept any
personal responsibility for the sexual offense.” (Three
failed polygraphs were also cited.)
These facts are similar to Ellerbe v. State, 80 S.W.3d 721 (Tex.
App.—Houston [1st Dist] 2002, pet. ref ’d). Although Ellerbe
attended counseling for sex offender treatment, he refused to

sign a document admitting that he had committed aggravated
sexual assault of a child. Consequently, he flunked out of two
programs. On the State’s motion, the trial court adjudicated
guilt and sentenced him to 18 years confinement.
3. Objecting to Probationary Terms

cases concerning the trial court’s power following a hearing
on a motion to revoke or adjudicate. By statute, the trial judge
has the power to modify the terms, continue the probationary
period, or both.
			

b. Deferred Adjudication Considerations

A plea bargain “cap” for deferred adjudication probation does
not impose a maximum sentence cap on potential sentencing
When the defendant wants to challenge the meaning of a pro‑
that might follow adjudication. Ditto and Ervin v. State, 988
bationary term, he must object either when he is placed on
S.W.2d 236 (Tex.Crim.App. 1999). Sometimes the prosecution
probation or at a subsequent revocation hearing. Otherwise his
will enter into a plea agreement that does not make a specific
complaint is waived. Rogers v. State, 640 S.W.2d 248 (Tex.Crim.
recommendation concerning probation, but which does set a
App. 1982); Speth v. State, 6 S.W. 3d 530, 535
cap on punishment. Those agreements are
(Tex.Crim. App. 1999).
satisfied once the trial court assesses deferred
adjudication probation within the terms of
Defense attorneys
b. Deferred Adjudication
that cap. The plea agreement does not reach
report a particular
The rule is somewhat different for deferred
what might occur, or what sentence might
problem when the
adjudication. Article 42.12 §5(b), Tex. Code
be imposed, following a future adjudication
defendant does not
Crim. Proc., prohibits an appeal from the
of guilt (or revocation of probation).
trial court’s determination to go forward with
plead guilty and later
Illustration: Ditto and Ervin involved
an adjudication of guilt from a deferred adju‑
refuses to admit guilt
two unrelated cases in which the defendants
dication. Thus, unlike the traditional revoca‑
in court-ordered
were charged with indecency with a child and
tion hearing, an objection at the motion to
sexual assault. The two defendants had very
sex
offender
adjudicate guilt hearing would not preserve
similar plea bargains: they agreed to plead
counseling.
error. A challenge to the validity of a condi‑
guilty in exchange for the State’s recommen‑
tion imposed as part of deferred adjudica‑
dation not to exceed ten year’s confinement.
tion, and the adequacy of the prosecution’s
In one plea bargain, the State noted it had
motion later alleging a violation of one of
“no recommendation” on the defendant’s
these terms, are “unappealable” challenges to the court’s deci‑
application for probation and/or deferred adjudication. In the
sion to go forward with an adjudication of guilt. Olowosuko v.
second case, nothing at all was said about probation. In each
State, 826 S.W.2d 940 (Tex.Crim.App. 1992). The bottom line:
instance a trial judge imposed ten years deferred adjudication
Appeal will be dismissed for want of jurisdiction. See, e.g., Booher
probation and warned the defendants that a sentence of up to
v. State, No. 14-96-01126-CR, 1998 WL 175644 (Tex. App.—
a maximum of 20 years confinement could be imposed upon
Houston [14th Dist.] (April 16, 1998, pet. ref ’d) (not released
violation of probationary terms.
for publication) (deferred adjudication for indecent exposure;
In each case the defendant violated the terms of probation
condition required sex offender evaluation and treatment, if
and the State filed a motion to adjudicate guilt. The trial judge
necessary); Ivey v. State, 16 S. W.3d 75 (Tex. App.—Houston
imposed a sentence of 20 years imprisonment. The punishments
[1st Dist.] 2000, no pet.).
were upheld on appeal. The Court of Criminal Appeals reasoned
Commentary: These requirements for preservation of error
that the bargains were completed transactions at the time of
are not markedly different from traditional rules at either phase
sentencing; in other words, the defendants received the benefits
of a criminal prosecution. The complaint must be raised in the
of their bargains when they were placed on deferred adjudica‑
trial court, or objection is waived. See Broxton v. State, 909 S.W.2d
tion. Once the terms of deferred adjudication probation were
912 (Tex.Crim.App. 1995); Stevens v. State, 667 S.W.2d 534 (Tex.
violated, the trial judge had no further obligation to comply
Crim.App. 1984). This rule applies whether the challenge is that
with these already-satisfied plea bargains.
a probationary term is vague or ambiguous, or whether it is a
constitutional challenge such as an ex post facto application,
c.	Deferred Adjudication and Motion for New
retroactivity, due process violation, equal protection violation,
Trial
or right of privacy violation.
In order to challenge the voluntariness of his plea via motion
for new trial, the defendant must move for final adjudication.
4. Post Conviction/Adjudication Proceedings
Donovan v. State, 68 S.W.3d 633 (Tex. Crim. App. 2002)(defen‑
a. Judge Options
dant had entered a plea of nolo contendere to aggravated sexual
Sex offender cases follow the same rules as traditional probation assault of a child and was placed on deferred adjudication).
a. “Regular” Community Supervision

D. Strategy Considerations

Participation in sex offender programs are a required component
of probation. Most of these programs involve counseling predi‑
cated on a complete admission of guilt to the charged conduct.
In addition to admissions of guilt, many competent treatment
programs require disclosure about other sexual offenses (the
probationer’s entire history, beginning with conduct such as
inappropriate touching in public places), deviant fantasies, use
or enjoyment of pornography, and patterns of behavior leading
up to the predicate offense.

intent to violate or abuse the victim sexually, prohibited
sexual conduct, or indecency with a child).
! Any out-of-state crime similar to the eight Texas violations
listed above.
In Ex parte White, 211 S.W.3d 316 (Tex. Crim. App. 2007),
the Court approved for enhancement the use of a Delaware con‑
viction for felony unlawful sexual contact as being substantially
similar to the offense of indecency with a child. The Court held
that the Delaware conviction was available for enhancement even
though it was a probation that had not been revoked. Finally, the
enhancement statute did not violate ex post facto protections.

II. Enhancement
Texas has special “one strike” sex offender
enhancement provisions for certain specific
offenses. Punishment results in a mandatory
life sentence. Section 12.42 (c)(2), Tex. Penal
Code.
A. Texas Statutory Scheme
1. Offenses Subject to Special
Sex Offender Enhancement

There are five felony offenses which qualify
for special sex offender enhancement:

3. Effective Date

Punishment can only
be enhanced under the
special “one strike”
sex offender enhancement provisions if the
prior conviction is
for a specific
sexually related
offense.

! Aggravated sexual assault
! Sexual assault
! Aggravated kidnapping (with intent to violate or abuse the

victim sexually)

! Burglary of a habitation (with intent to commit aggravated

sexual assault, sexual assault, aggravated kidnapping, or
indecency with a child)
! Indecency with a child (on or after 9/1/07)
2. Types of Priors Available for Enhancement

Even if the defendant is charged with one of these five “enhance‑
able” offenses, punishment can only be enhanced under the
special “one strike” sex offender enhancement provisions if the
prior conviction is for a specific sexually related offense. The
statute names nine categories of prior convictions available for
the special enhancement:
Sexual performance by child
Child pornography
Indecency with a child
Sexual assault
Aggravated sexual assault
Prohibited sexual conduct (incest)
Aggravated kidnapping (with intent to violate or abuse the
victim sexually)
! Burglary of a habitation (with intent to commit aggravated
sexual assault, sexual assault, aggravated kidnapping with
!
!
!
!
!
!
!

This special one-strike sexual offender en‑
hancement provision applies to offenses
committed on or after September 1, 1997.
4. Prior Versions of Sex
Offender Enhancement
Statute

For offenses committed from September 1,
1995, through August 31, 1997, different
special sex offender enhancement provisions
applied. There have been two versions of the
sex offender enhancement statute prior to the
current (1997) version. The primary differ‑
ence (other than numbering of the statute)
was that the prior version required two felony prior convictions
to be alleged for enhancement, including one that was among
the listed eight Texas offenses. The second major change in the
prior versions and the 1997 draft is that now the statute specifi‑
cally permits enhancement with similar out-of-state priors. A
third major change is the availability of successfully completed
probations and deferred adjudications for enhancement. Section
12.42(g), Texas Penal Code.
Note: A successfully completed deferred adjudication can‑
not be used to enhance punishment for a later offense when the
provision permitting that enhancement did not exist at the time
adjudication was deferred. Scott v. State, 55 S.W.3d 593 (Tex.
Crim.App. 2001). In practical terms this means that successfully
completed deferred adjudications imposed before 9/1/1997 are
off-limits for enhancement purposes. Their use would violate
constitutional prohibitions against ex post facto laws. The dis‑
tinction in Scott is based on the fact that the prior probation
statute explicitly limited the collateral consequences of deferred
adjudication. The Court of Criminal Appeals was careful to
note that resolution of criminal charges “will always carry the
possibility of collateral consequences.” However, when those
collateral consequences are expressly limited by statute, then an
accused is entitled to rely on that restriction. Scott involved an
ex post facto violation because punishment for the offense was
increased by the removal of the statutory restriction.

B. Applications and Challenges

Overview: The special sex offender enhancement provision of
Section 12.42 of the Texas Penal Code, requires counsel to be
familiar with general enhancement law as well as challenges
unique to these special provisions.
1. Traditional Constitutional Challenges

Both state and federal courts have rejected constitutional chal‑
lenges to the validity of the general Texas enhancement scheme.
These challenges have included:
a. Cruel and Unusual Punishment

Texas used to have a mandatory life sentence when two prior
felony convictions were alleged and proved for enhancement.
This mandatory life sentence was found not to constitute cruel
and unusual punishment in Rummel v. Estelle, 445 U.S. 263
(1980); Harris v. State 656 S.W.2d 481 (Tex.Crim.App. 1983).
Texas no longer has an automatic life sentence for repeated
(“habitual”) offenders. The only mandatory life sentence cur‑
rently found in the Texas enhancement of punishment scheme
is for sex offenders. However, it is likely that the rationale of
Rummel will apply with equal force to challenges to the Texas
sex offender mandatory life sentence.
			

b. Double Jeopardy

Enhancement under Section 12.42 does not violate double jeop‑
ardy principles. Cady v. State, 600 S.W.2d 831 (Tex.Crim.App.
1980); Passmore v. State, 544 S.W.2d 399 (Tex.Crim.App. 1977).
The rationale supporting these decisions is that Section 12.42
does not create a separate offense (which would run afoul of
double jeopardy protections). Rather, enhanced punishment
merely provides a more severe sentence for repeated criminal
behavior. Thus the traditional Texas view has been that the en‑
hancement provisions of Section 12.42 neither created an of‑
fense nor inflicted additional punishment for a prior offense;
they merely prescribe more severe punishments based on the
persistence of crime. Washington v. State, 677 S.W.2d 524 (Tex.
Crim.App. 1984).
c. Equal Protection

Texas defendants have been generally unsuccessful in arguing
that enhanced punishment under Section 12.42 violates equal
protection principles. Thomas v. State, 543 S.W.2d 645 (Tex.
Crim.App. 1976). Similarly, the court has rejected claims that
selective enforcement has been the result of intentional and
purposeful discrimination. Armandariz v. State, 529 S.W.2d
525 (Tex.Crim.App. 1975).
d. Ex Post Facto Application

When the present general enhancement statute was first en‑
acted, several defendants challenged the use of prior convictions
obtained before the effective date of the present penal code to

enhance punishment. Those claims were rejected. Shaw v. State,
529 S.W.2d 75 (Tex.Crim.App. 1975), Graham v. West Virginia,
224 U.S. 616 (1912).
Defendants facing enhancement with the use of a prior
deferred adjudication have fared better. According to the Texas
Court of Criminal Appeals, a successfully completed deferred
adjudication cannot be used to enhance punishment for a later
offense when the provision permitting that enhancement did
not exist at the time adjudication was deferred. Scott v. State,
55 S.W.3d 593 (Tex.Crim.App. 2001). NOTE: 9/1/1997 is the
critical date when considering if a previous deferred is available
for enhancement.
The distinction in Scott is based on the fact that the prior
probation statute explicitly limited the collateral consequences
of deferred adjudication. The Court of Criminal Appeals was
careful to note that resolution of criminal charges “will always
carry the possibility of collateral consequences.” However, when
those collateral consequences are expressly limited by statute,
then an accused is entitled to rely on that restriction. Scott in‑
volved an ex post facto violation because punishment for the
offense was increased by the removal of the statutory restriction.
e. Due Process

The most frequent due process claim raised in connection with
enhanced felony punishment was a claim of prosecutorial vin‑
dictiveness. Traditionally, these claims arose when a defendant
was re-indicted to add an enhancement allegation and, thus,
increase the range of possible punishment. Texas courts have
rejected this view, relying on federal constitutional law concern‑
ing claims of prosecutorial vindictiveness. Cowan v. State, 562
S.W.2d 236 (Tex.Crim.App. 1978); Bordenkircher v. Hayes, 434
U.S. 357 (1978).
III. Punishment Hearing
The general evidentiary considerations and rules relating to
punishment hearings apply equally to child sex offender pun‑
ishment hearings. This section addresses how some of those
considerations have played out in the discrete context of child
sexual abuse litigation.
A. Evidence of Extraneous Offenses
1. Admissibility of Unadjudicated Offenses

Article 37.07 Sec. 3 governs the admission of unadjudicated
extraneous offenses during the punishment phase of the trial.
It permits the admission of anything that the trial court “deems
relevant to sentencing.” This includes any extraneous crime or
bad act shown beyond a reasonable doubt to have been commit‑
ted by the defendant and for which he could be held criminally
responsible, regardless of whether he has been charged for or
convicted of that conduct.

2. Adequacy of Notice

The Sex Offender Extraneous Act Statute (Article 38.37) and
the General Punishment Evidence Statute (Article 37.07) both
require that the State give reasonable notice of its intent to in‑
troduce extraneous acts of misconduct.
Practical Impact: Generally, merely giving defense counsel
full access to the prosecutor’s file prior to trial is insufficient
notice of the State’s intent to introduce evidence at punishment
of extraneous bad acts. Buchanan v. State, 911 S.W.2d 11 (Tex.
Crim.App. 1995). However, intermediate courts have been liberal
in construing what does constitute adequate notice.
Illustration: In Roman v. State, 968 S.W.2d 64 (Tex.App.—
Austin, 1990, no pet.), the defendant was convicted of inde‑
cency with a child. Prior to trial, defense counsel filed a timely
request for notice of extraneous offense evidence under Article
37.07, Section 3(g). The prosecutor responded by delivering to
defense counsel a statement describing five extraneous offense
incidences. Attached to that statement was a 31-page computer
printout of police offense reports of the incidents. These reports
contained narratives of statements given to police by various
witnesses. The State’s written notice of intent to defense counsel
expressly stated it would seek to introduce evidence of “all acts of
sexual activity and/or sexual misconduct, as well as other miscel‑
laneous misconduct between [defendant and named child] as set
forth in” the offense report. The Austin Court of Appeals held
that the State’s notice was sufficient. Defense counsel here was not
required to infer the State’s intent. Although it was true that the
child victim’s statements to the police did not name the counties
in which the described offenses took place, the locations were
in fact well known to the defendant. In the child’s statements to
the police, the location was described as the defendant’s home.
The defendant could reasonably be expected to know in which
county his own home was located.
3. Extraneous Offense Hearing

An intermediate court of appeals has held that extraneous of‑
fenses may be admitted at the punishment phase of trial with‑
out a prior hearing outside the jury’s presence. Welsh v. State,
993 S.W.2d 690, (Tex. App.—San Antonio, 1999, no pet.). The
defendant was convicted of aggravated sexual assault and ag‑
gravated robbery. During the punishment hearing, the State
made a written proffer that it would prove that the defendant
sexually assaulted four other victims. The defendant objected,
arguing that a hearing had to be held outside the jury’s pres‑
ence to determine whether the State had proved these offenses
beyond a reasonable doubt. That request was denied. Victims of
the extraneous offenses testified and DNA evidence identified
the defendant as the assailant in each instance. The trial court’s
instruction to the jury was that it could not consider extraneous
offenses unless jurors believed the State proved them beyond
a reasonable doubt. The appellate court held that there was no
authority for the proposition that the trial judge was required to

hear evidence about the extraneous offenses outside the presence
of the jury to determine admissibility before the punishment
stage. Additionally, under the facts of this case the defendant
was unable to show harm since he did not argue that the pros‑
ecution failed to prove the offenses beyond a reasonable doubt.
B. Court’s Charge at Punishment

Two general rules apply to the question of the extent to which
punishment terms need to be set out in the court’s charge to
the jury.
1. Defendant’s Request for Probation

If the defendant has made a timely application for probation
and proved eligibility, the trial court must charge on probation
as a sentencing alternative. Thompson v. State, 604 S.W.2d 180
(Tex.Crim.App. 1980 [panel op.]).
2. Terms and Conditions of Probation

Once the judge charges the jury on probation as a punishment
alternative, the court does not need to then provide the jury with
a list of statutory terms and conditions of probation. Yarbrough v.
State, 779 S.W.2d 844 (Tex.Crim.App. 1989). If the judge chooses
to give a statutory list of applicable terms and conditions, the
general rule has been that the list must be a correct list.
Illustration: See Ellis v. State, 723 S.W.2d 671 (Tex.Crim.
App. 1986), in which the judge incorrectly stated that the court
was limited to imposing conditions listed in the instructions
when some of the statutory conditions had been omitted. The
court applied a harm analysis, which is necessarily a fact-bound
inquiry. In Ellis, the defendant was a youthful offender with no
prior convictions, employed, well-thought-of by coworkers,
involved in the religious community, and the like. The proba‑
tion officer in this prosecution for delivery of LSD erroneously
testified to the jury that the trial court could only impose the
statutory terms listed. That testimony was a misstatement of
the law in effect at the time. The charge given to the jury by the
judge omitted several statutory conditions, two of which were
highly relevant to the case under its facts: custodial supervision
in a community-based facility or participation in a communitybased program.
Commentary: In the context of sexual offender punish‑
ment hearings, the issue of the extent to which offense-specific
probation terms should be listed is a significant one. Sex offender
probation differs from classical probation in several of its condi‑
tions, which range from registration as a sexual offender and
community notification to participation in a sex offender pro‑
gram (which may include counseling, submission to polygraph
examinations, psychosexual evaluations, and the like). This is
not an area in which one might expect the typical juror to be
familiar with such risk management or containment programs.
In an earlier intermediate appellate court treatment of the

2. Probation as Appropriate Punishment
issue, the court found no error when the trial judge failed to list
all possible conditions of probation in the jury charge. The issue In Gostowski v. State, No. 05-95-01225-CR (Tex.App.—Dal‑
of probation was closely contested, and during its deliberations, las, April 21, 1998, no pet.) (not released for publication), the
the jury asked four questions specifically concerning proba‑ defendant pled guilty, without a plea bargain, to the offense
tion. Cortez v. State, 955 S.W.2d 382 (Tex.App.—San Antonio, of aggravated sexual assault of a child. The defendant elected
1997, no pet.). Defense counsel in Cortez did not request that jury-assessed punishment, and during closing statements, the
conditions of probation be included in the charge. The appellate prosecutor argued:
course reviewed the case under the fundamental error/egregious
harm standard of Almanza v. State, 686 S.W.2d 157 (Tex.Crim.
On the other hand, what did you hear Mr. John
App. 1985).
[State’s expert] say? Henry John was the last witness
In contrast, the defendant in Ward v. State, No. 03-97to testify for the State. One hundred percent success
00657-CR (Tex.App.—Austin, March 11, 1999) (not released
rate. The chances of anybody going through that pro‑
for publication) did request that the jury
gram and recommitting are less than one
instruction include terms and conditions
percent. That is what this man needs.
of community supervision in a sex offense
That is what Joe needs. He needs some‑
If the defendant has
prosecution. The appellate court found no
place where somebody can watch him
error, noting that the Court of Criminal Ap‑
twenty-four hours a day, seven days a
made a timely applica
peals has suggested it is “good practice” to
week, twelve months out of the year. Be‑
tion for probation and
include such terms, but that it was not con‑
cause I can guarantee that if he is put on
proved eligibility, the
sidered error to fail to include them.
probation. . . .
C. Jury Argument

Decisions from the intermediate courts of
appeals illustrate the types of jury arguments
currently being offered in sexual offender
prosecutions at the punishment phase of
trial. In each instance, the conviction was
upheld.
		

trial court must charge
on probation as a
sentencing
alternative.

1. Victim Impact

The prosecutor’s final argument in Taylor v. State, 987 S.W.2d
597 (Tex.App.—Texarkana 1999, pet. ref ’d) equated cross-ex‑
amination of the child victim with being raped a second time.
During closing argument at the punishment phase of an ag‑
gravated sexual assault of a child case, the prosecutor stated:
I want to remind you what this little girl [the vic‑
tim] has gone through. She was raped by her stepfather
. . . effectively in her mind, she was raped again in the
examination room, going through that. I don’t think
there is any question that . . . verbally and emotionally,
she was raped here, again on the stand.
Defense counsel objected, asserting his client’s right to ex‑
ercise the right to trial. The trial court overruled this objection,
and the appellate court affirmed. Central to the Court of Appeals
decision was that the impact of the crime upon the victim is
relevant during punishment. It viewed the prosecutor’s argument
as a metaphor, noting that the jury had before it evidence on
which to consider the factors made by the prosecutor’s argu‑
ment, and that argument pertained to the 11-year-old victim
as an individual.

Defense counsel objected to the pros‑
ecutor’s personal opinion or statement. That
objection was overruled with the comment,
“This is argument, counsel.” The prosecutor
continued in a similar vein:

If he’s put on probation there won’t
be anybody to watch him twenty-four
hours a day. He can go to counseling eight hours a day
and work eight hours a day and that leaves him eight
hours to go find some other little kid to do this to. There
is no way you could watch him if he’s given probation.
There is no way. In the prison system he could get
treatment, and he could get help, and he won’t do this
to anybody else. And hopefully when he goes through
the program, he won’t do this to anybody else . . .
On appeal the defendant argued that the prosecutor’s state‑
ments were improper because they conveyed to the jury the
prosecutor’s guarantee that the defendant would sexually assault
another child if the jury recommended community supervision.
The appellate court disagreed. It went further, and found that
even if the argument was a “guarantee,” the record contains suf‑
ficient evidence to support that conclusion. The State’s expert
witness was an associate clinical psychologist with the prison
system’s sex offender treatment program. He testified that in his
opinion, it is not possible for a sex offender to change on his
own without help. He further stated that without treatment, a
sex offender’s behavior is an escalating pattern: “[The offender]
is always going to find something else to do, some new way of
attacking the victim.”
A second State’s witness, a registered sex offender treatment
provider, testified that she performed the pre-sentence inves‑

tigation report [PSI] for the defendant. As part of that evalua‑
tion, the defendant was required to go through an assessment
process, attend weekly group therapy, and complete homework
assignments. The defendant did not cooperate with this process.
Based both on his failure to cooperate and her observations of
the defendant, this expert did not believe that the defendant was
a good candidate for treatment while on probation. The final
State’s expert, a probation officer, testified that of the 58 sexual
offenders she had supervised on probation, only five were able
to successfully complete their probationary terms.
The court in Gostowski concluded that the prosecutor’s argu‑
ment was proper. It held that a prosecutor may argue his opin‑
ions about issues in the case as long as those
opinions are based on evidence in the record
and do not constitute unsworn testimony.
3. False Impression of the Law

the error harmless under the facts of the case (the jury returned
a sentence of 45 years), the Court of Appeals expressed its strong
disapproval of the State’s “misleading tactics.”
D. Assistance of Counsel

The unique aspects of Texas sex offender punishment and col‑
lateral consequences will create its own body of case law con‑
cerning the effective assistance of counsel. Often these claims
will center on the advice defense counsel gave his or her client
in a plea bargain context. Areas that are likely to create confu‑
sion include probation eligibility and jury election at punish‑
ment, as well as the applicability of Chapter
62’s requirements relating to registration and
community notification.

When a defendant’s
election to plead guilty
is based on erroneous
advice of counsel, reviewing courts typically
conclude that the plea
was not entered
voluntarily and
knowingly.

Often through the cross-examination of
defense witnesses, the prosecution is able
to show how unaware those witnesses are
of the actual workings of community su‑
pervision probation. Sometimes, the crossexamination goes too far and the prosecutor
may create a false impression. That is what
happened in Stewart v. State, 995 S.W.2d 187
(Tex.App.—Fort Worth, 1999, pet. ref ’d).
The defendant was convicted of aggravated
sexual assault of a child. His wife testified on
his behalf at the punishment stage of trial. During her crossexamination, the prosecutor stated: “You’ve asked the jury to
give your husband community supervision. Do you understand
what the terms and conditions are of community supervision
are in the State of Texas?” When the defendant’s wife replied
that she did not, the prosecutor retorted: “You must know that
means he gets to leave the courthouse with you today. Is that
right?” The defendant’s wife agreed.
Defense counsel attempted to rehabilitate the witness on
re-direct examination. He asked whether defendant’s wife knew
that the judge had the power to order the defendant to jail even
if he were given probation by the jury. The prosecutor immedi‑
ately objected to this question on the grounds that the witness
had already testified that she did not know the conditions of
probation. The trial judge sustained that objection.
Once again during closing argument, defense counsel tried
to correct the impression created by the prosecutor during crossexamination of the defendant’s wife at punishment. The defense
lawyer told the jury: “What the law says is this: This judge—and
he’s done it so many times it would take me ten minutes to go
through his history—can impose any reasonable condition of
probation that he wants. Any reasonable condition. And I can
tell you that includes incarceration and jail.”
The prosecutor objected that this comment was outside the
record. The trial court sustained that objection. While finding

   1. Advice Concerning Probation
Eligibility

The general rule is that a guilty plea is not
involuntary simply because the punishment
assessed exceeded what the defendant ex‑
pected. This is true even if the expectation of
a reduced sentence was raised by the defen‑
dant’s attorney. Galvan v. State, 525 S.W.2d
24 (Tex.Crim.App. 1975). A guilty plea will
not support a felony conviction when the
plea is motivated by significant misinforma‑
tion conveyed by defense counsel. See, e.g.,
Ex parte Kelly, 676 S.W.2d 132 (Tex.Crim.App. 1984). Thus,
when a defendant’s election to plead guilty is based on errone‑
ous advice of counsel, reviewing courts typically conclude that
the plea was not entered voluntarily and knowingly. Ex parte
Battle, 817 S.W.2d 81 (Tex.Crim.App. 1991); Ex parte Moody,
991 S.W.2d 856 (Tex. Crim.App. 1999); Padilla v. Kentucky, 130
S.Ct. 1473 (2010).
Two intermediate court of appeals’ decisions illustrate how
such claims can play out in the context of sexual offender pro‑
bation. In Cardenas v. State, 960 S.W.2d 941 (Tex.App.—Tex‑
arkana, 1998, pet. ref ’d), relief was granted in a direct appeal
from a conviction for indecency with a child. The defendant
had entered a plea of nolo contendere. He argued on appeal that
the plea was involuntary because his lawyer had told him the
trial judge could place him on probation. During his motion
for new trial hearing, the defendant testified that he entered
this plea only because his lawyer told him, and he believed,
that the trial judge could probate his sentence and because the
defendant believed he could withdraw his plea and go to trial
if the judge failed to give him probation. Defense counsel did
not admit making such an inaccurate statement to his client
about the judge’s ability to grant probation in an indecency with
a child prosecution. However, counsel did ask for probation at
the sentencing hearing when such probation was not available
from the court. Additionally, the defendant waived his right to

jury trial and a jury could have granted probation. These facts,
while not direct admissions, reflected a “misunderstanding of
the situation” and raised the possibility that incorrect informa‑
tion was given to the defendant in preparing either for trial or
the guilty plea.
The opposite result was reached in Marez v. State, 980
S.W.2d 670 (Tex.App.—San Antonio 1998, no pet.). There, the
defendant was charged with indecency with a child in two cases.
He pled no contest in each case pursuant to plea bargains under
which the State agreed to recommend punishment at ten years
confinement, to run concurrently. As part of the plea bargain,
the State also agreed to remain silent on the defendant’s appli‑
cation for deferred adjudication. The trial court accepted the
plea, but denied the application for probation and sentenced
the defendant to ten years confinement.
On appeal, the defendant argued that his pleas were in‑
voluntary because he believed he was eligible for probation.
He claimed that under Article 42.12 Section 3(g), Texas Code
of Criminal Procedure, indecency with a child is an offense for
which a jury alone is authorized to grant probation. The Court
of Appeals rejected that argument. Indecency with a child was
added to the list of offenses for which a trial judge cannot grant
regular probation only for offenses committed on or after 9/1/93.
In this case, the defendant’s indictments were based on conduct
that occurred in June of 1990. Thus, probation was available for
the conduct alleged in the indictments. The defendant’s plea of
no contest was not based on erroneous information. Merely
because the defendant anticipated receiving probation, a plea is
not rendered involuntary because probation was not received.
West v. State, 702 S.W.2d 629 (Tex.Crim.App. 1986).
2. Advice Concerning Registration

Regardless of whether registration and notification are viewed
as “collateral consequences,” they do form a portion of statu‑
tory probationary terms. As such, counsel’s advice concerning
these requirements may impact a defendant’s decision to enter
a plea bargain.
Illustration: That is what occurred in Ex parte McCullough,
No. 05-96-01138-CR (Tex.App.—Dallas, May 10, 1999, no pet.)
(not released for publication). In McCullough, the defendant was
indicted for aggravated sexual assault of a child. He agreed to
plead nolo contendere in exchange for the prosecutor’s recom‑
mendation of deferred adjudication and five years probation.
The trial court followed the plea agreement. More than two
years later, the defendant filed an application for writ of habeas
corpus alleging that his plea of no contest was involuntary, based
on incorrect assurances from trial counsel that he would not be
required to register as a sex offender.
At the writ hearing, the defendant testified that his lawyer’s
assurances that he would not have to register as a sex offender
if he was on deferred adjudication was critical to defendant’s
decision to plead no contest. Several of the defendant’s relatives,
who were present during the plea negotiations, testified that trial

counsel told the defendant he would not have to register as a
sex offender if he entered a no contest plea. The defendant’s trial
attorney admitted during the writ hearing that during plea ne‑
gotiations he told the defendant he did not expect the defendant
would have to register, and that the defendant told him he did
not want to plead no contest if he would be required to register.
The defendant’s civil attorney similarly testified that trial
counsel told the defendant he would not have to register. The
Court of Appeals remanded for further proceedings, finding that
the defendant had met his burden of showing (1) he entered
his plea as a result of erroneous information provided by trial
counsel; (2) because of the erroneous information the defendant
did not understand the consequences of his plea; and (3) this
erroneous information rendered the defendant’s “no contest”
plea involuntary.
Commentary: In light of Mitschke v. State, 129 S.W.3d 130
(Tex.Crim.App. 2004), a claim of “involuntary” plea may be dif‑
ficult to prove; the defendant would need to show harm flowing
from his asserted lack of knowledge.
E. Imposition of Sentence

In Johnson v. State, 240 S.W.3d 76 (Tex. App.—Austin 2007),
rev’d, 286 S.W.3d 346 (Tex. Crim. App. 2009), the jury found the
defendant guilty of indecency with a child and recommended
five years probation. After the court imposed the probated sen‑
tence, several witnesses were permitted to give victim impact
statements pursuant to Art. 42.03, Section 1(b), C.C.P. Imme‑
diately after hearing the victim impact statements the court im‑
posed 180 days in jail as a condition of probation. The defendant
complained on appeal that the 180 days were imposed after the
victim impact statements, in violation of Art. 42.03, Section
1(b). The Court of Appeals acknowledged that the purpose of
the statute is to alleviate any risk that the statement might af‑
fect the partiality of the fact finder at the punishment phase.
However, the Court found that this was at most harmless error,
because the judge has discretion to impose jail time as a condi‑
tion at any time during the supervision. The Court of Criminal
Appeals reversed, holding that the trial court could not, under
Art. 42.12 §12(c), C.C.P., modify the conditions of a defendant’s
probation to require time in jail after victim allocution, which
the court found amounted to unsworn testimony. The error
was not harmless.
IV. Parole
Eligibility for release and conditions on release are found in
Chapter 508, Gov’t Code. For some sexually violent offend‑
ers, intensive supervision is possible under Chapter 841, Tex.
Health & Safety Code. (Civil Commitment of Sexually Violent
Predators).

A. Texas Statutory Scheme
1. Extraordinary Vote Required For Parole

To release on parole an inmate who has been convicted of con‑
tinuous abuse of a child (§21.02, P.C.), indecency with a child by
contact (§21.011(a)(1)), or aggravated sexual assault (§22.021,
P.C.), all members of the parole board must vote on the release
on parole of an inmate, and at least two thirds of the members
must vote in favor of the release on parole. A member on the
parole board may not vote on the release unless the member
first receives a copy of a written report from the department on
the probability that the inmate would commit an offense after
being released on parole. Sec. 508.046, Gov’t Code.
2. Ineligible Offenses and Offenders

A prisoner may not be released to mandatory supervision if
he is serving or has been previously convicted of an offense
containing an affirmative finding under Section 3g of Article
44.12. Additionally, prisoners are not eligible for release if cur‑
rently serving a sentence or previously convicted of any of the
following sex offenses:
!
!
!
!
!

Indecency with a child (§21.11, P.C.)
Sexual assault (§22.011, P.C.)
Aggravated sexual assault (§22.021, P.C.)
Sexual Performance By A Child (§43.25, P.C.)
Continuous Sexual Abuse Of A Young Child (§21.02, P.C.)

§508.149(a), Gov’t Code.
3. Registration and Notification Requirements

The parole board shall require that any prisoner required to
register as a sex offender under Chapter 62 pay a fee equal to
the actual cost of notice for publication in newspaper. §508.186,
Gov’t Code. In Ex parte Campbell, 267 S.W.3d 916 (Tex.Crim.
App. 2008), it was held that a parole panel may impose sex
offender conditions, including a child safety zone, on a defen‑
dant’s early release, even though he does not have a “reportable
conviction” under the sex offender registration statute.
B. Application and Challenges

A defendant convicted of indecency with a child committed
before May 23, 1997, must be released on mandatory supervision
once his actual time served plus good time and work time credits
equal the sentence assessed. Ex Parte Schroeter, 958 S.W.2d 811
(Tex.Crim.App 1997).
C.	Sex Offender Conditions Imposed on Parolees
Without Sex Offense Convictions

In Meza v. Livingston, 607 F.3d 392 (5th Cir. 2010), the Plaintiff
filed a civil rights suit complaining that sex offender conditions
of parole were being imposed upon him although the Plaintiff

had not been convicted of a sex offense. Meza had been convicted
of murder of a nine-year-old child, but there was nothing in the
record of the case that indicated he had sexually assaulted the
child. The Fifth Circuit agreed that Meza had a liberty interest
in being free from sex offender registration and therapy. Id. at
*6; Coleman v. Dretke, 395 F.3d 216, 222 (5th Cir. 2004), reh’g
and en banc denied, 409 F. 3d 665 (5th Cir. 2005).
The Fifth Circuit further found that due process required,
at minimum, that the Plaintiff was entitled to (1) written notice
that sex offender conditions may be imposed as a condition on
his mandatory supervision; (2) disclosure of the evidence being
presented against him to enable him to marshal the facts asserted
against him and to prepare a defense; (3) a hearing at which the
parolee is permitted to be heard in person, present documen‑
tary evidence, and call witnesses; (4) the right to confront and
cross-examine witnesses, unless good cause is shown why this
right should not be granted; (5) an impartial decision maker
(which the court assumed the Parole Board would be); and (6)
a written statement by the fact finder as to the evidence relied
upon and the reasons it attached sex offender conditions to his
mandatory supervision. Id. at *16. However, the Court found
the State was not required to provide counsel to the parolee in
this circumstance. Id.

Ineffective Assistance of Counsel
In Ex parte Ard, No. AP 75,704, 2009 WL 618982 (Tex.Crim.
App. March 11, 2009)(unpublished), the Applicant was found
guilty by a Dallas County jury of aggravated sexual assault and
sentenced to 60 years. A motion for new trial was filed that in‑
cluded a claim of ineffective assistance of counsel. The motion
was denied and the case was affirmed on appeal. In his habeas
petition Applicant raised twelve separate claims of deficient
performance. One of those claims, which the CCA found had
not and could not have been raised on appeal, was that during
the guilt-innocence phase of the trial, defense counsel had called
an expert witness as to memory, but had failed to adequately
have that expert testify regarding memory implantation. Because
defense counsel did not properly take advantage of the expertise
of his own witness, relief was granted.
In Ex parte Foxworth, No. AP 76,113, 2009 WL 624020
(Tex.Crim.App., March 11, 2009)(unpublished), Applicant was
convicted of aggravated sexual assault in Angelina County and
his conviction was affirmed in an unpublished opinion. In his
habeas application Applicant claimed he did not receive effec‑
tive assistance of counsel because counsel had elicited damag‑
ing testimony about the applicant and had failed to object to
inadmissible testimony at the punishment phase of the trial.
The trial court and the CCA agreed. Relief was granted and a
new trial was ordered.
In Ex parte Escobar, No. AP 76,078 (Tex.Crim.App. 1/28/09)
(unpublished), the defendant entered an open plea of guilty
to aggravated sexual assault and received 15 years. In his ha‑

beas application he claimed that trial counsel was ineffective
for failing to explain the plea documents and particularly that
he would have to take responsibility for the offense, so that
his pleas was not knowingly and voluntarily entered. The trial
court agreed and the CCA granted relief in an unpublished per
curiam opinion.
In Padilla v. Kentucky, 130 S.Ct. 1473, 1486 (2010), the
Supreme Court held as follows:
It is our responsibility under the Constitution to
ensure that no criminal defendant—whether a citizen
or not—is left to the “mercies of incompetent coun‑
sel.” Richardson, 397 U.S., at 771, 90 S.Ct. 1441. To
satisfy this responsibility, we now hold that counsel
must inform her client whether his plea carries a risk
of deportation. Our long-standing Sixth Amendment
precedents, the seriousness of deportation as a con‑
sequence of a criminal plea, and the concomitant im‑
pact of deportation on families living lawfully in this
country demand no less.
As conviction or a deferred adjudication for any felony sex
offense would render a defendant removable (deportable), a noncitizen defendant must be so informed or his plea of guilty is
subject to being set aside as involuntary. 8 U.S.C. 1227 (a) (2) (E)
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Supreme Court
Berghuis v. Thompkins, 560 U.S. __ (No. 08-1470, 6/1/10) (Cert to 6th Cir.); Reversed
(5–4)
Questions: (1) Did the Sixth Circuit improperly expand the Miranda rule when it held that
defendant’s Fifth Amendment rights were violated?
(2) Did the Sixth Circuit fail to give the state court deference when it granted habeas corpus relief
with respect to defendant’s ineffective counsel argument when there was substantial evidence of the
defendant’s guilt?
Holding: The state court’s decision to reject Thompkins’ Miranda claim was correct. Thompkins
failed to invoke his Miranda rights to remain silent and to counsel because he failed to do so “un‑
ambiguously.” Moreover, Thompkins waived his Miranda right to remain silent when he “knowingly
and voluntarily” made a statement to police. Further, even if Thompkins’ counsel was ineffective, he
cannot show he was prejudiced by counsel’s deficient performance-a prerequisite to establishing that
his Sixth Amendment right was violated.
Carr v. United States, 560 U.S. __ (No. 08-1301, 6/1/10) (Cert to 7th Cir.); Reversed/
remanded (6–3)
Question: Can a person be prosecuted under the Sex Offender and Registration and Notification
Act when the defendant’s offense and interstate travel both predate the Act’s enactment?
Holding: The Sex Offender and Registration and Notification Act does not apply to sex offenders
whose interstate travel occurred before the statute’s effective date. The plain language and legislative
history of the statute suggest that it does not apply to conduct that predates its enactment.
Barber v. Thomas, 560 U.S. __ (No. 09-5201, 6/7/10) (Cert to 9th Cir.); Affirmed (6–3)
Questions: (1) Does the “term of imprisonment” in Section 212(a)(2) of the Sentencing Reform
Act unambiguously require the computation of good time credit on the basis of the sentence imposed,
rather than on time actually served?
(2) If “term of imprisonment” is ambiguous, does the rule of lenity and the deference appropriate
to the United States Sentencing Commission require that good time credit be awarded based on the
sentence imposed, rather than on time actually served?
Holding: The BOP’s method for calculating good time credit was lawful. The statute’s language and
purpose supported the BOP’s construction of the statute. Justice Kennedy, joined by Justices Stevens
and Ginsburg, dissented. He disagreed with the majority’s interpretation of the statute, arguing that
it would impose “tens of thousands of years of additional prison time on federal prisoners according
to a mathematical formula they will be unable to understand.”

Dolan v. United States, 560 U.S. __ (No. 09-367,
6/14/10) (Cert to 10th Cir.); Affirmed (5–4)
Question: May a federal district court enter a restitution
order beyond the time prescribed under the Mandatory Victims
Restitution Act?
Holding: A sentencing court that misses the 90-day deadline
nonetheless retains the power to order restitution—at least where,
as here, that court made clear prior to the deadline’s expiration
that it would order restitution. The MVRA’s text and context
counsel that the 90-day deadline was a time-related directive
and not a jurisdictional bar.
Carachuri-Rosendo v. Holder, 560 U.S. __ (No. 09-60,
6/14/10) (Cert to 5th Cir.); Reversed (9–0)
Question: Has a person convicted under state law for simple
drug possession been “convicted” of an “aggravated felony” on
the theory that he could have been prosecuted as a recidivist,
even though there was no charge or finding of a prior conviction
in his prosecution for possession?
Holding: Second or subsequent simple possession offenses
are not aggravated felonies under CSAA when, as in this case, the
state conviction is not based on the fact of a prior conviction. It
would be counterintuitive to apply an “aggravated felony” label
to Carachuri-Rosendo’s offense because one does not usually
think of a 10-day sentence for the unauthorized possession of
one prescription pill as such an offense.
Holland v. Florida, 560 U.S. __ (No. 09-5327, 6/14/10)
(Cert to 11th Cir.); Reversed/remanded (6–3)
Question: Can “gross negligence” by counsel that directly
results in the late filing of a petition for habeas corpus relief
qualify as a circumstance warranting equitable tolling?
Holding: The Antiterrorism and Effective Death Penalty
Act’s statute of limitations for filing a federal habeas corpus petition is subject to equitable tolling in appropriate cases. A habeas
corpus petitioner is entitled to equitable tolling when: (1) he has
been pursuing his rights diligently, and (2) some extraordinary
circumstances stood in his way. However, the Court remanded
the case to the Eleventh Circuit to determine whether the facts
in Holland’s case constitute the “extraordinary circumstances”
that may warrant equitable tolling.
McDonald v. City of Chicago, 561 U.S. __ (No. 08-1521,
6/28/10) (Cert to 7th Cir.); Reversed/remanded (5–4)
Question: Does the Second Amendment apply to the states
because it is incorporated by the Fourteenth Amendment’s Privi‑
leges and Immunities or Due Process clauses and thereby made
applicable to the states?
Holding: The Fourteenth Amendment makes the Second
Amendment right to keep and bear arms for the purpose of selfdefense applicable to the states. The Court reasoned that rights
that are “fundamental to the Nation’s scheme of ordered liberty”

or that are “deeply rooted in this Nation’s history and tradition”
are appropriately applied to the states through the Fourteenth
Amendment. The Court recognized in Heller that the right to
self-defense was one such “fundamental” and “deeply rooted”
right. The Court reasoned that because of its holding in Heller,
the Second Amendment applied to the states. Here, the Court
remanded the case to the Seventh Circuit to determine whether
Chicago’s handgun ban violated an individual’s right to keep
and bear arms for self-defense.
Magwood v. Patterson, 561 U.S.__ (No. 09-158,
6/24/10) (Cert to 11th Cir.); Reversed/remanded (5–4)
Question: When a person is resentenced after having ob‑
tained federal habeas corpus relief from an earlier sentence, is a
claim in a federal habeas petition challenging the new sentenc‑
ing judgment a “successive claim,” and therefore prohibited, if
the petitioner could have challenged his previously imposed
sentence on the same constitutional grounds?
Holding: Because Magwood’s habeas application challenges
new judgments for the first time, it is not “second or successive” under the Antiterrorism and Effective Death Penalty Act (“AEDPA”).
The Court determined that the text of the AEDPA counseled in
favor of the Court’s conclusion.
Skilling v. United States, 561 U.S. __ (No. 08-1394,
6/24/10) (Cert to 5th Cir.); Affirmed in part, vacated in
part, remanded (9–0)
Questions: (1) Does the “Honest Services” fraud statute,
18 U.S.C. Section 1346, require the government to prove that
defendant’s conduct was intended to achieve “private gain,” and
if not, is Section 1346 unconstitutionally vague?
(2) When the presumption of jury prejudice arises because
of widespread community impact of the defendant’s alleged
conduct and widespread inflammatory pretrial publicity, may
the government rebut the presumption of prejudice, and if so,
must the government prove beyond a reasonable doubt that no
juror was actually prejudiced?
Holding: Pretrial publicity and community prejudice did not
prevent Skilling from obtaining a fair trial. He did not establish
that a presumption of juror prejudice arose or that actual bias
infected the jury trying him. The Court noted substantial differ‑
ences between Skilling’s case and in those where a presumption
of juror prejudice arose. Most notably, the Court recognized that
Skilling’s trial took place in Houston, the fourth most populous
city in the United States, as opposed to a local hamlet where it
would more difficult to weed out biased jurors. Also, the jury
that convicted Skilling acquitted him of nine other counts. Fur‑
ther, Section 1346, which proscribes fraudulent deprivations of
“the intangible right of honest services,” is properly confined to
cover only bribery and kickback schemes. Here, Skilling’s alleged
misconduct entailed no bribe or kickback, and thus did not fall
within Section 1346’s coverage.

Weyhrauch v. United States, 561 U.S. __ (No. 08-1196,
6/24/10) (Cert to 9th Cir.); Vacated & remanded
Question: To convict a state official for depriving the public
of its right to the defendant’s honest services in violation of 18
U.S.C. Section 1341 and Section 1346, must the government
prove that the defendant violated a disclosure duty imposed by
state law?
Holding: Judgment vacated and case remanded to COA in
light of Skilling v. United States, supra.
Black v. United States, 561 U.S. __ (No. 08-876,
6/24/10) (Cert to 7th Cir.); Vacated & remanded (9–0)
Questions: (1) Does 18 U.S.C. Section 1346 apply to private
individuals whose alleged “scheme to defraud” did not intend
harm to the private party to whom “honest services” were owed?
(2) May a court of appeals avoid review of a prejudicial jury
instruction by retroactively imposing a verdict preservation
requirement that is not found in the federal rules?
Holding: The Court held that, based on its decision in Skilling
v. United States, supra, Section 1346 criminalizes only schemes
to defraud that involve bribes or kickbacks. Therefore, the “hon‑
est services fraud” instruction given in this case was incorrect.
Further, Black and his co-defendants secured their right to chal‑
lenge the “honest services fraud” jury instructions on appeal
because they properly objected to the instructions at trial. The
Court expressed no opinion as to whether the jury instruction
prejudiced the defendants and left it for the district court to
determine.
Sears v. Upton, __U.S.__ (No. 09-8854, 6/29/10) (Cert
to Sup Ct of Georgia); Summary grant & remand (5–4)
Question: Had the state post-conviction trial court properly
concluded that petitioner had demonstrated counsel’s penalty
phase investigation was constitutionally deficient, but that he
had failed to show prejudice?
Holding: Remand was warranted because the state court
erred in its analysis of petitioner’s Sixth Amendment claim since
(1) the state court curtailed a more probing prejudice inquiry
because it placed undue reliance on the assumed reasonableness
of counsel’s mitigation theory, and (2) the state court failed to apply the proper prejudice inquiry. The Court granted the petition
for writ of certiorari and motion for leave to proceed in forma
pauperis, vacated the judgment, and remanded the case to the
lower court for further proceedings (to wit: a proper analysis
of the Strickland prejudice prong).

Fifth Circuit
United States v. Jones, 596 F.3d 273 (5th Cir. 2010)
Where district court denied defendant’s motion, pursuant
to 18 U.S.C. §3582(c)(2), to reduce his sentence based on the

retroactive amendments to the crack cocaine Guidelines, based
on the incorrect factual assumption that defendant had been
sentenced under the career offender Guidelines rather than
USSG §2D1.1, the district court committed an error that was
clear and obvious; nevertheless, defendant was not entitled to
appellate relief on plain-error review because his substantial
rights were not affected; this was so because his original sentence
of 292 months (the bottom of the 292-to-365-month range then
applied by the district court) fell squarely within the middle
of the reduced Guideline range (262 to 327 months), and the
overlap between the two ranges was substantial.
United States v. Sauseda, 596 F.3d 279 (5th Cir. 2010)
In sentencing defendant for charges relating to the manu‑
facture of methamphetamine, district court reversibly erred in
applying to defendant a two-level enhancement, pursuant to
USSG §2D1.1(b)(10)(A)(i), for an offense involving the unlawful
discharge, emission, or release of a hazardous substance; this
enhancement applies only if the government proves violation
of one of the listed statutes in Application Note 19 to USSG
§2D1.1; here, the government did not prove that defendant’s
offense involved violation of any listed statute.
United States v. Martin, 596 F.3d 284 (5th Cir. 2010)
District court did not lack jurisdiction to rule upon de‑
fendant’s motion to reduce his sentence under the retroactive
amendments to the crack cocaine Guidelines, even though de‑
fendant’s case was pending on direct appeal when the district
court did so; a district court has jurisdiction to modify a sen‑
tence during appeal if doing so does not impair the defendant’s
constitutional rights; because a sentence modification under 18
U.S.C. §3582(c)(2) does not constitute a full resentencing, the
district court deprived defendant of no constitutional rights by
modifying his sentence under §3582(c)(2) during his appeal.
United States v. Castillo-Estevez, 597 F.3d 238 (5th Cir.
2010)
District court did not plainly err in sentencing defendant
on the basis of the 2008 Guidelines in effect at the time of his
sentencing, rather than the 2007 Guidelines in effect at the time
of his offense; after United States v. Booker, 543 U.S. 220 (2005),
which rendered the formerly mandatory Sentencing Guidelines
advisory only, it is unclear whether the Ex Post Facto Clause
continues to bar the application of post-offense Guidelines that
recommend a higher sentencing range than the Guidelines in
effect at the time of the offense; especially because the circuits
are divided on the question, the district court’s error, if any,
was not plain, and hence defendant was not entitled to relief
on plain-error review.
In re Flowers, 595 F.3d 204 (5th Cir. 2009)
Fifth Circuit refused to grant Texas prisoner authorization

to file a successive habeas corpus petition under 28 U.S.C. §2254;
the Fifth Circuit rejected prisoner’s argument that he did not
need authorization to file because his first §2254 petition was
rejected as time-barred; because the claims prisoner raised in his
proposed new §2254 petition were, or could have been, raised
in his first §2254 petition (filed in 1998), his new petition was
successive; accordingly, the Fifth Circuit refused to consider the
claims that were raised in that first, untimely §2254 petition; as
to the remaining claims, prisoner did not show that these claims
met the standards of 28 U.S.C. §2244(b)(2) or that he should be
entitled to raise these claims on the basis of actual innocence
(the Fifth Circuit assumed, but did not decide, whether an actual
innocence exception survives §2244(b)’s bar to filing a second
or successive habeas petition).
United States v. Self, 596 F.3d 245 (5th Cir. 2010)
Where the parties had entered into a plea agreement that
included, among other things, a binding agreement to a specific
sentence, pursuant to Fed. R. Crim. P. 11(c)(1)(C), the district
court was not permitted to simply strike the Rule 11(c)(1)(C)
portion of the plea agreement but impose the remaining terms
of the agreement upon the parties; a district court may accept or
reject a plea agreement in toto, but may not accept or reject the
terms of the agreement piecemeal; for the same reasons that the
district court may not involve itself in plea negotiations, it may
not reject a plea agreement and then, nonetheless, impose it on
the parties with modifications it chooses; because the district
court’s error was plain, substantially affected the defendant’s
rights, and seriously affected the fairness, integrity, or public
reputation of judicial proceedings, the Fifth Circuit vacated
defendant’s convictions and sentence and remanded for further
proceedings before a different district court judge.
United States v. Reagan, 596 F.3d 251 (5th Cir. 2010)
Defendant’s indictment, which charged five counts of theft
of public money, in violation of 18 U.S.C. §641, was not multi‑
plicitous, even though it charged separately the receipt of each
year’s worth of fraudulently obtained Section 8 housing assis‑
tance payments, all of which stemmed from a single fraudulent
act in the first year; the allowable unit of prosecution under §641
is each individual transaction in which government money is
received, even if the transaction is part of an overarching scheme;
defendant thus violated §641 each time he converted a HUD
check. (Court noted possibility of a duplicity challenge to the
indictment (presumably because a year’s worth of checks were
lumped together into a single count of the indictment, rather
than forming 12 separate counts), but did not address the ques‑
tion of duplicity because it was not raised by the defendant.)
United States v. Heth, 596 F.3d 255 (5th Cir. 2010)
Defendant’s conviction, under 18 U.S.C. §2250, for failing to
register as required by the Sex Offender Registration and Notifi‑

cation Act (SORNA), did not violate due process simply because
Colorado (where defendant was convicted of the predicate sex
offense) and Texas (where defendant was arrested and convicted)
had not implemented SORNA’s requirements; both Colorado
and Texas had sex-offender registries with which defendant
could had registered, thus making him compliant with both
state and federal law, regardless of the fact that these states had
not completely fulfilled SORNA’s administrative requirements
for updating and improving their registration programs.

Court of Criminal Appeals
Appellant’s PDRs
Ex parte Brooks, __S.W.3d__ (Tex.Crim.App. No. 104607, 6/9/10); Reversed/remanded (9–0)
Appellant argued that the five-year statute of limitations
for theft under Code Crim. Proc. art. 12.01(4)(A) barred pros‑
ecution of a pending indictment and that the trial court erred
when it dismissed the preceding indictment.
Held: Because COA failed to decide this claim and CCA
cannot review a decision by a lower court that has not been made,
CCA sustained appellant’s ground for review and reversed and
remanded to COA.
Contreras v. State, __S.W.3d__ (Tex.Crim.App. No.
0490-09, 6/9/10); Reversed/remanded (9–0)
Appellant was convicted of felony murder for the death of
his 22-month-old niece. The issues are (1) whether COA erred
in failing to find that a factual dispute existed that would entitle
appellant to an application paragraph under Code Crim. Proc.
art. 38.23(a); and (2) whether the submission of felony murder
in the jury charge violated appellant’s right to a unanimous
verdict because multiple culpable mental states were submitted
in the alternative for the underlying felony of injury to a child.
Held: CCA sustains appellant’s first ground for review involving his Article 38.23 instruction claim, specifically in regards to
a threat made during interrogation to jail appellant’s wife, but
overrules his other grounds for review. The case is remanded for
harm analysis.
Worthy v. State, __S.W.3d__ (Tex.Crim.App. No. 092409, 6/9/10); Affirmed (9–0)
CCA granted appellant’s PDR to resolve a conflict among
the courts of appeals concerning whether Code Crim. Proc. art.
37.07 §3(g) requires the State to give pretrial notice of “sametransaction contextual evidence” that it intends to offer in the
punishment stage of a non-capital trial.
Held: Article 37.07 §3(g), which explicitly states that the
notice requirement applies “in the same manner required by Rule
404(b),” refers to the scope of the evidence offered as well as to the
timing of the evidence offered. Pretrial notice of “same-transaction

contextual evidence” is not required under Rule 404(b), nor is
it required under Article 37.07 §3(g).
Irby v. State, __S.W.3d__ (Tex.Crim.App. No. 1097-08,
6/16/10); Affirmed
Appellant was charged with the sexual assault of a 16-yearold child, enhanced with a prior conviction for indecency with
a child. Appellant argues that COA incorrectly held that Davis
v. Alaska, 415 U.S. 308 (1974), and its Texas progeny mandate a
“causal connection” between the witness’ “vulnerable relation‑
ship” with the State and the potential bias or prejudice of that
witness.
Held: A defendant must show some causal connection or
logical relationship between a witness’ probationary status and
his potential bias to testify favorably toward the State before the
witness may be cross-examined with that status. Evidence that
a witness with a juvenile record might be testifying because of
a need to “curry favor” with the State or shift suspicion away
from himself is constitutionally relevant and admissible under
the Confrontation Clause. But the mere fact that a witness is
on probation is not sufficient, by itself, to establish a potential
bias or motive to testify.
Gonzales v. State, __S.W.3d__ (Tex.Crim.App. No. 138908, 6/16/10); Affirmed (9–0)
Appellant shot and killed a friend at a party while he was
intoxicated. He was found guilty of murder. At punishment,
he presented evidence that he suffers from primary amnesia
or blackouts due to alcohol and drug abuse, and as a result, he
could not recall the incident. Appellant was sentenced to life
imprisonment. COA affirmed because “[t]he mere fact that, due
to his alcohol and drug abuse, [appellant] could not remember
the actual shooting, did not raise a bona fide doubt in the trial
judge sufficient to order a competency hearing.”
Held: The trial judge does not have to conduct a competency
hearing on his own initiative after hearing evidence that, due to
alcohol or drug abuse, the defendant suffered amnesia with respect
to events giving rise to the charged offense.
Monge v. State, __S.W.3d__ (Tex.Crim.App. No. 051409, 6/30/10); Affirmed (9–0)
Appellant pled guilty to capital murder after his attempt to
suppress his confession was unsuccessful. On appeal, appellant
unsuccessfully contended that the trial court erred in denying
his motion to suppress the confession, which he alleged had
been tainted by his unlawful arrest. Using the four factors set
forth in Brown v. Illinois, 422 U.S. 590, 604, 95 S. Ct. 2254, 45
L. Ed. 2d 416 (1975), CCA determined:
1. A Miranda warning was given to appellant before his
confession, thus the first Brown factor weighs in favor of
the state.

2. The short period of time between his illegal arrest and
confession weighs in favor of appellant.
3. Appellant’s subsequent confession flowed at least as much
from being confronted with his co-defendant’s untainted
confession as from his arrest. In such circumstances,
conf rontation with co-defendant’s confession was an
intervening circumstance that weighs in favor of the state
in this case.
4. There is no evidence in the record that any promise was
made or that the specific nature of the alleged promise
had any impact on appellant’s decision to confess. To the
contrary, the detective’s statement seems to be an attempt
to convey the gravity of the charge in ordinary, if legally
imprecise, terms. Therefore the fourth Brown factor
(flagrancy of police misconduct) weighs in favor of the
state.
Held: Three of the four Brown factors weigh in favor of the
state, and weighing the factors together, the confession in this case
was sufficiently attenuated from the taint of the illegal arrest.
COA’s judgment is affirmed.
Crain v. State, __S.W.3d__ (Tex.Crim.App. No. 1262-09,
6/30/10); Reversed/remanded (9–0)
Appellant was indicted for unlawful possession of a firearm
by a felon. The weapon was found on his person when two of‑
ficers patted him down, suspecting possession of marijuana.
Appellant filed a pretrial motion to suppress the evidence, and
at the conclusion of the suppression hearing, the judge overruled
appellant’s motion. Following a plea of guilty, the appellant was
convicted of unlawful possession of a firearm by a felon. Appel‑
lant pled true to an enhancement paragraph and was sentenced
to six years’ confinement and a $1,000 fine. Appellant preserved
his right to appeal any adverse rulings resulting from his pretrial motions.
Held: Appellant was detained without reasonable suspicion
and the trial court therefore abused its discretion in denying appellant’s motion to suppress.

State’s PDRs
Mahaffey v. State, __S.W.3d__ (Tex.Crim.App. No.
1491-09, 6/30/10); Reversed/remanded (8–1)
Is merging without using a signal a traffic violation under
the Texas Transportation Code? More specifically, does a driver
who passes a traffic sign that states, “Lane Ends, Merge Left,”
and who merges left after the right lane ends—that is, where the
broken dividing lines between the two lanes cease and the line
dividing the right-hand lane from the shoulder angles inward—
have to signal that merge? COA held that such a movement is
a “turn,” which requires a signal under Transportation Code
Section 545.104.
Held: Appellant’s merge was a turn that required a signal.

Weinn v. State, __S.W.3d__ (Tex.Crim.App. No. 033809, 6/30/10); Affirmed (5–4)
On appeal, appellant contended that his conviction of both
manufacturing and possession with intent to deliver violated the
Fifth Amendment’s prohibition against double jeopardy. COA
agreed with appellant and the State (which initially conceded the
issue), holding that the two charges punished appellant twice for
the same offense. COA vacated the conviction for manufacturing
meth and affirmed the trial court with respect to the conviction
for possession with intent to deliver.
Held: The legislature intended that manufacture and simultaneous possession with intent to deliver of the same single quantity
of controlled substances constitutes a single offense.
Scillitani v. State, __S.W.3d__ (Tex.Crim.App. No. 006910, 6/30/10); Vacated, remanded
Appellant was convicted of DWI. COA reversed, finding
the evidence insufficient because there was no evidence of how
recently the vehicle had been driven or how much time had
elapsed between the accident and the arrival of law enforce‑
ment. CCA recently found the evidence sufficient in a DWI case
with facts similar to this one, in which it noted that “[b]eing
intoxicated at the scene of a traffic accident in which the actor
was a driver is some circumstantial evidence that the actor’s
intoxication caused the accident.” Kuciemba v. State, __ S.W.3d
__, No. PD-512-09 (Tex. Crim. App. May 26, 2010).
Held: Vacated and remanded in light of Kucienba. COA did
not have the benefit of this opinion when it handed down this
decision.
Trinidad & Adams v. State, __S.W.3d__ (Tex.Crim.App.
Nos. 1218-08, 1219-08, 1220-08, 1221-08; 6/9/10);
Reversed (9–0)
In 2007, the Texas Legislature amended Code Crim. Proc.
art. 33.011(b). According to the amendment, an alternate juror
in a criminal case tried in the district court, if not called upon
to replace a regular juror, shall no longer be discharged at the
time that the jury retires to deliberate, but shall be discharged
after the jury has rendered a verdict. The amended statute does
not indicate whether the alternate juror should be allowed to
be present for, and to participate in, the jury’s deliberations or,
instead, whether he should be sequestered from the regular
jury during its deliberations until such time as the alternate’s
services might be required by the disability of a regular juror.
In the instant cases, the trial court opted for the former contin‑
gency. COA held in each case that in doing so, the trial court
violated the constitutional requirement of a jury composed of
12 persons, or, alternatively, that the trial court violated the
statutory prohibition against permitting any person not a juror
into the jury deliberation room. CCA granted the State’s PDRs
to address the contentions that COA erred to hold (1) that the
appellants did not forfeit any complaint on appeal by failing

to object when the jury retired to deliberate, and (2) that the
alternate juror’s participation in deliberations violated either
the constitution or the statute.
Held: There was no constitutional violation and that any
complaint about a statutory violation was forfeited by the appellants’ failure to invoke the statute in a timely manner. CCA
reinstates the judgments of the trial courts.

Opinion on State’s Motion for Rehearing
Wilson v. State, __S.W.3d__ (Tex.Crim.App. No. 030709, 6/9/10); Rehearing denied
CCA addresses the State’s first ground for rehearing: At trial,
appellant did not preserve the precise complaint that forms the
basis of the decisions by COA and CCA.
Held: Under the unique circumstances of this case, where
CCA was never, until now (after CCA mentioned the discrepancy on its own), confronted with a preservation question by the
parties, and was not, on its own, confronted with a preservation
issue that made any difference to the resolution of the merits,
State’s motion is denied. Preservation of error is now a systemic
requirement on appeal. If an issue has not been preserved for
appeal, neither COA nor CCA should address the merits of that
issue. Ordinarily, a COA should review preservation of error
on its own motion, but if it does not do so expressly, CCA can
and should do so when confronted with a preservation ques‑
tion. Thus, the State’s failure to raise preservation to COA is no
longer a bar to it raising it for the first time in CCA in a PDR.
However, in this case it wouldn’t make any difference because
even if CCA granted the State’s motion for rehearing, the result
would simply be to remand this case to COA to address the same
exclusionary-rule claim using Appellant’s preserved §37.10 basis,
rather than the §37.09 basis that the lower court relied upon,
and that nobody complained about. There seems little point in
expending scarce judicial resources in that endeavor. Rehearing
is therefore denied.

Death Penalty Opinions
Direct Appeals

Estrada v. State, __S.W.3d__ (Tex.Crim.App. No. 75,634,
6/16/10); Affirmed, remanded (9–0)
Appellant was convicted of capital murder for murdering
Stephanie Sanchez and their 13-week-old unborn child. Pursu‑
ant to the jury’s answers to the special issues regarding future
dangerousness, the trial court sentenced appellant to death.
Appellant raises 44 points of error.
Held: CCA sustains one point of error, overrules the others,
and remands for a new punishment hearing. CCA finds a fair
probability that appellant’s death sentence was based on incorrect
testimony regarding the Texas Department of Criminal Justice
prisoner classification system.

Davis v. State, __S.W.3d__ (Tex.Crim.App. No. 75,796,
6/16/10); Affirmed (9–0)
Appellant was convicted of capital murder, and based on
the jury’s answers to the special issues, the trial judge sentenced
appellant to death.
Holdings:
1. The trial judge properly denied appellant’s evidence that
his voluntary intoxication prevented him from forming the ap‑
plicable mens rea.
2. The judge’s refusal to grant a challenge for cause against
a prospective juror did not cause appellant to suffer harm, as
appellant had not used all his preemptory challenges.
3. The judge properly denied a Batson challenge to the State’s
peremptory strike of a prospective juror, who was AfricanAmerican, because the ruling was not clearly erroneous.
4. The judge had discretion to find that the question ap‑
pellant sought to ask a juror was an improper commitment
question.
5. The judge properly determined that the probative value
of an autopsy photograph of the victim’s tongue was not sub‑
stantially outweighed by its prejudicial effect.
6. A statement is obtained in violation of constitutional
due process only if the statement is causally related to coercive
government misconduct. Such misconduct did not occur during
appellant’s confession.
7. Appellant’s statement that “I should have an attorney”
was not, under the circumstances, a clear request for counsel
and therefore not in violation of Miranda.
8. The judge properly instructed the jury regarding a finding
of a unanimous verdict on the underlying offense of burglary
of a habitation.
9. The judge properly admitted evidence regarding the death
of the victim’s cat. The danger of unfair prejudice exists only
when the evidence has the potential to impress the jury in an
irrational way.
10. The judge did not err in allowing the police detective
to testify as an expert regarding the comparison of the victim’s
injuries to those of her cat, the rate of animal decay, and the
cat’s time of death—despite the fact that the detective had no
scientific training in this area.
11. The judge did not err in allowing the State’s psychiatric
experts to interview appellant.
12. The judge properly admitted psychiatric testimony
which satisfied constitutional admissibility.
13. The jury charge did not improperly fail to define “prob‑
ability,” “personal moral culpability,” “moral blameworthiness,”
“criminal acts of violence,” and “continuing threat to society.”
14. Tex. Code Crim. Proc. art. 37.071, section (2)(e) is
constitutional even without assigning a burden of proof to the
mitigation question in sentencing.

Court of Appeals
Summaries are by Chris Cheatham of Cheatham Law Firm,
Dallas, Texas.
Bearman v. State, 2010 WL 724516 (Tex.App.—Houston
[1 Dist] 3/4/10) (No. 01-08-00787-CR)
Because D was not adequately represented during the 30-day
period for filing a motion for new trial, appellate court abated
proceedings and restarted the appellate timetable. While trial
counsel might have made D aware of his right to file a motion
for new trial, D did not have the assistance of counsel in do‑
ing so, and because of the gap in D’s representation during the
30-day period after sentencing, D was denied counsel during a
critical stage of the criminal process.
Morales v. Carranza, 2010 WL 1619067 (Tex.App.—
Corpus Christi 4/22/10) (No. 13-08-00314-CV)
Prison officials did not violate inmate’s rights when they
seized his wooden radio and replaced it with a transparent one.
The prisoner had purchased the radio years earlier at a commis‑
sary and was told that he would be allowed to keep the item even
if he was transferred. Yet upon later transfer to a new facility,
the wooden radio was confiscated. Officials allowed prisoner to
mail the wooden radio to his home, although prisoner pointed
out that “it would take 15 stamps” to do so.
Wells v. State, 2010 WL 1486642 (Tex.App.—San
Antonio 4/14/10) (No. 04-08-00668-CR)
Witness’ wife’s testimony about what witness told her shortly
after murder deemed excited utterance. “We first note several
distinguishing factors between First Southwest and the case at
hand. . . . [T]he First Southwest eyewitness was purely an eyewit‑
ness without any other meaningful involvement. [The witness
in the instant case], on the other hand, was present during the
murder, was restrained by the suspects, and still had duct tape
across his ankles and zip ties on his wrists at the time he made
the statements to his wife. . . .”
Palacios v. State, 2010 WL 1486496 (Tex.App.—San
Antonio 4/14/10) (No. 04-09-00315-CR)
Officers had PC to conduct search of suitcase found in D’s
vehicle due, in part, to intense odor of fabric softener arising
from suitcase. Fabric softener is a “‘known cover odor to mask
odors of illegal drugs.’”

State v. Alderete, 2010 WL 1634580 (Tex.App.—El Paso
4/21/10) (No. 08-09-00066-CR)
Police officer had RS to stop D for suspicion of DWI, even
though the swerving of D’s vehicle took place entirely within her
lane and even though officer’s testimony did not reveal any sus‑
picion of DWI at the time of the stop. “[T]here is no requirement
that a traffic regulation must be violated in order for an officer to
have sufficient reasonable suspicion to justify a stop of a vehicle.”
Dissent: “On numerous occasions, the officers do indicate that
they stopped [D] solely for swerving within her lane. On one
occasion, an officer states he stopped [D] for swerving in her
lane and nothing else. On another occasion, an officer testified
he stopped [D] for her safety. Never does either officer testify
he stopped [D] for suspicion of driving while intoxicated. . . .
Neither did either officer indicate that the swerving within the
lane at night had any special ‘police significance’ due to their
training or experience from which they reasonably inferred that
[D] was driving while intoxicated.”

that the victims were mistaken as to his identity, the evidence
was relevant to that issue. And, that the tattoo may have been of
his name matters little. It is no less an identifying marker than
the color of a person’s eyes, the sound of his voice, or the color
of his hair.”

C o m i n g s oo n !
Te xa s Tra f f ic
Code
2010

Sauceda v. State, 2010 WL 1286472 (Tex.App.—
Amarillo 4/5/10) (No. 07-09-0208-CR)
Requiring D to show tattoo on his leg to jury did not violate
his right against self-incrimination, even though the tattoo de‑
picted D’s name. “Because [D’s] defense was an attempt to show
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federal or state disposition. The lawyers who will be presenting are the “quiet victors” in our community.

Punishment
Lydia Clay-Jackson
& Bobby Mims
January 20–21, 2011
Dallas, Texas
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Motion to Dismiss for Failure
to Provide a Speedy Trial
by Andrew Forsythe
CAUSE NO. _____
THE STATE OF TEXAS

§

IN THE COUNTY COURT

v.

§

AT LAW NO. __

____________________________

§

TRAVIS COUNTY, TEXAS

TO THE HONORABLE JUDGE OF SAID COURT:
COMES NOW, Defendant in the above entitled and numbered cause, and moves the Court to dismiss the information/indictment filed herein, and in support of such motion would show the Court as follows:
1. The length of the delay in this cause, the causes of that delay, the extent of the Defendant’s assertion of the right
to a speedy trial in this cause, and the prejudice to the Defendant resulting from the delay, have worked to deprive the
Defendant of his right to a speedy trial as guaranteed by the Sixth Amendment of the United States Constitution, and
Article I, Section 10, of the Texas constitution, and Article 1.05 of the Texas Code of Criminal Procedure.
2. The length of the delay in this cause, beginning from the date of the alleged offense, the causes of that delay,
and the actual prejudice to the Defendant resulting from the delay, have violated the Defendant’s right to Due Process
of Law as guaranteed by the Fifth and Fourteenth Amendments to the United States Constitution, as well as Defendant’s right to due course of law as guaranteed by Article I, Section 19 of the Texas Constitution and Article 1.04 of the
Texas Code of Criminal Procedure.
WHEREFORE, PREMISES CONSIDERED, pursuant to the Fifth, Sixth, and Fourteenth Amendments to the United
States Constitution, Article I, Sections 10 and 19 of the Texas Constitution, and Articles 1.04 and 1.05 ofthe Texas Code
of Criminal Procedure, the Defendant respectfully requests a dismissal of the information/indictment filed herein.
Respectfully submitted,
WILLIAMS & FORSYTHE
1100 West Avenue
Austin, Texas 78701
(512) 477-9959 telephone
(512) 477-9262 facsimile
By: ____________________________
ANDREW J. FORSYTHE
State Bar No. 07264700
Attorney for Defendant

CERTIFICATE OF SERVICE
My signature above certifies that a true copy of the foregoing MOTION was forwarded to the Attorney for the State on
this ____ day of _________ , 20__.

CAUSE NO. _____
THE STATE OF TEXAS

§

IN THE COUNTY COURT

v.

§

AT LAW NO. __

____________________________

§

TRAVIS COUNTY, TEXAS

ORDER
On this the ___ day of __________ , 20___, came on to be heard the foregoing Defendant’s Motion to Dismiss for
Failure to Provide a Speedy Trial and said Motion is hereby:
_____ GRANTED
_____ DENIED

____________________________________
JUDGE PRESIDING

SPEEDY TRIAL CASES
1) Barker v. Wingo, 407 U.S. 514 (1972). The mother of all ST cases. The 4 factor balancing test.
2) United States v. Marion, 404 U.S. 307 (1971). ST time starts running with arrest or when charging instrument
filed, whichever is first.
Also, pre-indictment delay doesn’t count, absent a Due Process violation.
3) Doggett v. United States, 505 U.S. 647 (1992). Most delays of eight months or longer are presumptively unreasonable.
Also, as delay approaches one year, it is usually considered “presumptively prejudicial.”
Also, delay in arresting D. counts.
Also, can’t penalize D. for not asserting right when he didn’t know he’d been charged.
4) State v. Owens, 778 S.W.2d 135 (Tex. App.—Houston [1st Dist] 1989). Length of delay tolerated varies with the
complexity of the case. In this burglary case, 7 months was too long.
) Pierce v. State, 921 S.W.2d 291 (Tex. App.—Corpus Christi 1996. Excellent incorporation of Doggett and other
USSC cases, in reversing on ST grounds.
6) Phipps v. State, 630 S.W.2d 942 (Tex. Crim. App. 1982)(Panel Op.). Proving prejudice due to absent witness(es).
7) Zamorano v. State, 84 S.W.3d 643 (Tex. Crim. App. 2002). Different ways a D. can be “prejudiced” by the
delay.
8) United States v. MacDonald, 456 U.S. 1 (1982). Pre-indictment delay doesn’t count, absent a Due Process
violation.
9) Ex parte Carrio, 992 S.W.2d 486 (Tex. Crim. App. 1999). “Laches” invoked in a criminal case.

Menger Hotel
(210)223-4361
or
(800)345-9285
$129 sgl/dbl until 10/24
Book & CD $460
CD only $410

The defense of a DWI jury trial is not for
lightweights. Here, unlike other prosecutions,
the criminal defense lawyer is often faced with
professional government witnesses and the
aura of science. This seminar is designed to
focus on and meet the challenges of a crossexamination of the seasoned arresting officer
and the breath and blood test expert and to
destroy the government’s alleged science.

Stuart Kinard Memorial
Advanced DWI Seminar
Cross-Examination of the
Arresting Officer and Expert:
Lecture and Demonstration
San Antonio, Texas
November 18–19, 2010

Troy McKinney

Gary Trichter

Register online at www.tcdla.com

Join TCDLA Join TCDLA Join TCDLA

tcdla.com
When you join TCDLA, you become a part of a long history
of providing outstanding services and assistance to criminal
defense lawyers across the great state of Texas.
Join today and take advantage of numerous member benefits.
Endorse a colleague or friend—encourage others to become a
member of TCDLA.

Member Benefits
g iPhone/iPad app
	An entire library of criminal codes and statutes in the
palm of your hand.
g Voice for the Defense Magazine
	A subscription to the ONLY statewide magazine
written specifically for defense lawyers, published 10
times a year.
g Membership Directory
A listing of all TCDLA members. Updated and reprinted
annually.
g TCDLA Discounts
	Receive significant discounts on CLE seminars and TCDLA
publications.
g Strike Force
	Strike Force assistance which comes to the aid of lawyers
in need.
g Listserve Access
	Access to TCDLA listserve, where you can exchange legal
information and resources with other TCDLA members.
g Website—Members Only Section
	Access to the “members only” section of the website,
which includes information on experts, summaries of
cases from the state and federal courts, and more.
g Experts
	Extensive list of experts for all types of criminal cases.
g Resources
	Expansive library of research papers from renowned
criminal defense lawyers.
g Legislature
Opportunities to be involved in the legislative effort.

Resources for Texas Capital Litigators
 Capital Litigation Update

 ublished 10 times a year with a “Motion of the Month”
P
enclosed.

 Capital Resource Listserve
	Access to a listserve consisting of Texas-only lawyers,
investigators, and mitigation specialists who practice in
the capital arena.
 Motions Bank and Claims

 ccess to a capital-specific motions bank and habeas
A
corpus claims for state and federal practice.

 Experts Database
	Access to a database of experts in a wide area of
expertise.
 CLE Opportunites
	Comprehensive substantive continuing legal education.
 Locating Assistance

	Assistance locating capital qualified investigators and
mitigation specialists.

Membership Application
To join TCDLA you must be a member in good standing of the State Bar of
Texas engaged in the defense of criminal cases (except law students or affiliate
applicants). An applicant must be endorsed by a TCDLA member. Members of
the judiciary (except honorary members) and those regularly employed in a
prosecutorial office are not eligible.
Your membership will go into effect upon approval of application and receipt
of annual membership dues. Please allow 6 to 8 weeks for confirmation and
certificate.
 Mr.    Ms.    Mrs.
__________________________________________________________________
First Name      Last Name      Middle Initial
__________________________________________________________________
Company
Title/position
__________________________________________________________________
Mailing Address
__________________________________________________________________
City                State          Zip
__________________________________________________________________
Telephone             Fax
__________________________________________________________________
Email              County
__________________________________________________________________
Bar Card Number
__________________________________________________________________
Date of Birth
__________________________________________________________________
Name of other local criminal bar association or section

Nominating Endorsement (must be completed)
As a current member of TCDLA, I believe this applicant to be a person of
professional competency, integrity, and good moral character.
__________________________________________________________________
Signature of Endorser (must be current member)
__________________________________________________________________
Printed Name of Endorser (must be current member)

Membership Category (please check one)









First-Time Member — $75 per year
Renewing Membership — $150 per year
Voluntary Sustaining Member — $300 per year
Sustaining Member — $200 per year
Affiliate Member (Experts or Legal Assistant) — $50 per year
Public Defender—$50 per year:  Texas or  Federal employee of PD office
Investigator — $50 per year
Law Student — $20 per year (enrolled in school)

Payment Method (please check one)
 Check enclosed (payable to TCDLA)
 Visa     Mastercard     American Express     Discover
__________________________________________________________________
Credit Card Number           Expiration Date
__________________________________________________________________
Name on Card			
Signature

Mail completed form and payment to

Texas Criminal Defense Lawyers Association (TCDLA)
6808 Hill Meadow Drive • Austin, Texas 78736
Fax to (if paying by credit card): 512-469-9107
TAX NOTICE $36 of your annual dues ($19 if a Student Member) is for a one-year
subscription to the Voice for the Defense. Dues to TCDLA are not deductible as
a charitable contribution but may be deducted as an ordinary business expense.
The non-deductible portion of regular and initial membership dues is $39 in
accordance with IRC sec 6033.

