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William Harris

Law and Sausage

A

President’s
Message

nother odd numbered year approaches and with it a new legislative session. It occurs
to me to wonder if there is significance to the placement of Texas legislative sessions
on odd years. Be that as it may, we need to prepare for another biennial assault on the rights
of Texas citizens in criminal courts. In doing so I would suggest there are several things that
each of us should bear in mind.
To begin with, we must all recognize that legislators are individuals with minds of their
own who, at some considerable effort, have been elected to the seats they hold. Most of them
have their own ideas about what laws need to be adopted. They do not blindly accept the sug‑
gestions of the various interested parties. Granted, suggestions from the prosecution are more
politically appealing in most instances than suggestions from the defense bar. Nevertheless,
each legislator will have his own idea about the merits of various changes to the criminal law.
There are several modest proposals I think we should champion. First, we should at‑
tempt again to amend the law regarding expunction of arrest records, as we did during the
last session. This legislation was highly approved; in fact, it passed both houses unanimously.
It only fell at the last moment to a gubernatorial veto. This suggests that we should put the
same law forward this year and ask the legislators to consider it. Then, depending on the
outcome of the November election, we need to open a dialogue with the governor’s office to
see what objections they have to the statute.
Second, I believe we should sponsor legislation that would allow an attorney in trial to
dictate a motion for continuance into the record in open court in the same manner we are
permitted to dictate requested charges and objections to the charge. Every experienced trial
attorney knows that unexpected issues frequently arise during trial that justify a continuance.
The important goal to be accomplished by the procedural law is that the reasons for the con‑
tinuance are clearly understood by the court and preserved in the record. This is adequately
accomplished by allowing counsel to dictate a motion for continuance to the court reporter.
Third, we should join with the prosecution in urging the court to amend the open rec
ords act to include an explicit statement that the provision of offense reports and witness
statements to the defense counsel in those counties where the district attorney maintains
an open file system does not generally waive the prosecution’s law enforcement privilege in
the information. This protects the various prosecutors from attempts by local news media to
acquire information that neither we nor they believe prudent to appear in the press.

Fourth, we should also seek a statutory declaration that the
provision of offense reports and witness statements to defense
counsel by the prosecution does not include a privilege on the
part of the defendant to receive copies of those reports that
have resided, at least temporarily, in his or her attorney’s file. As
most of you know, it’s the current position of the State Bar that
everything in the client’s file belongs to the client and must be
turned over to the client upon demand. Most prosecutors who
maintain an open file policy do so with the provision that the
material they supply to the defense remains their property and
must not be given to the defendant, his friends, or his family.
Since this position is, on its face, at odds with the State Bar’s
position, a legislative modification to that rule would encourage
open file policies around the state.
Finally, there are several other potential issues that may
arise affecting the criminal law. They include the establishment
of public defender offices, statutes permitting DWI roadblocks,
a proposal to completely revise the punishment scheme in DWI
cases, and—last but not least—discovery reform. With respect
to the last, this issue was very controversial within our organiza‑
tion six years ago. Last session two bills creating some form of
reciprocal discovery were enrolled in the Legislature. Both of
them died with the expiration of time without seriously being
considered for passage. However, reading those bills is very il‑
luminating. There are people in the prosecution who believe that
having opened their files to provide discovery to the defense,
they should receive at least some discovery in return. We must
be prepared, as an organization, to discuss these issues ratio‑

Dear Texas Judge:
To assist you in handling criminal matters in your
court, the Texas Criminal Defense Lawyers Association (TCDLA) is offering every Texas trial and appellate court judge a free iPhone application containing
15 of the most popular criminal law codes, rules, and
statutes. The TCDLA app works on the Apple iPhone,
iPad, and iPod Touch. It is not currently compatible
with Android, Blackberry, Palm, or other non-Apple
devices.
To receive your free iPhone app, please call TCDLA
at (512)478-2514 during normal business hours or
email kharo@tcdla.com. TCDLA will create a username and password for your use only.
Please enjoy this complimentary legal tool from
the members of the Texas Criminal Defense Lawyers
Association.

nally and without rancor. We may find that there are certain
current positions that we must yield in order to protect larger,
more critical principles for the protection of our clients. Tak‑
ing a position that we will not consider any discovery reform
is potentially highly counterproductive.
As the new legislative session approaches let us all bear in
mind that we serve the same interest. The interest of the citizens
of this state when accused of crime. We will fail in our duty to
serve that interest if we focus on attacking one another rather
than addressing the merits of proposed legislation.

Don’t let schooling interfere with your education.
—Mark Twain

Give us your

Word!

Your experiences in criminal law can contribute to the
continuing education of our membership. Write now for
the Voice for the Defense.
If you would like to submit an article, please send it to
Cynthia Hampton at champton@tcdla.com or
Craig Hattersley at chattersley@tcdla.com
Prior to publication, articles are reviewed and
approved by Greg Westfall, editor, and Jani Maselli,
feature articles editor.
Questions? Call 512-646-2733

Joseph A. Martinez

C

ongratulations to Jim Levine, TCDLA member who was sworn in as the 52nd President
of NACDL in August 2010. Congratulations to E. G. “Gerry” Morris, TCDLA past
president, upon being sworn in as secretary of NACDL. TCLDA looks forward to a closer
working relationship with NACDL.
TCDLA has been notified by the Court of Criminal Appeals of its grant award for FY
2011. TCDLA received the following:
0
0
0
0

Executive
Director’s
Perspective

$1,133,305 for CDLP training
$75,000 for Actual Innocence training
$60,000 for Public Defender training
Total of $1,268,305.

CDLP anticipates doing a total of 31 seminars and training a total of 2,600 lawyers and
non-lawyers in FY 2011.
A very special thank you to Judge Barbara Hervey for her support in the last year. TCDLA/
CDLP look forward to a continued professional relationship with the entire court toward
furthering justice in Texas by providing high-quality continuing legal training.
The 8th Annual Forensic Seminar will be held in Dallas October 14–15, 2010. The semi‑
nar will, as in years past, have five breakout sessions on both days. Philip Wischkaemper and
the other course directors have assembled 39 of the finest forensic scientists in the U.S. The
seminar is free and includes lunch.
TCDLEI had water damage in the new home office at 6808 Hill Meadow Drive after 11
inches of rain in Austin. TCDLA is rescheduling its move till late October 2010.
Special thanks to course directors Keith Hampton, Nicole DeBorde, and Marjorie Bach‑
man for the Voir Dire seminar held in Austin. Because of their efforts, we had 89 attendees.
A DVD of the seminar is available for CLE credit.
Special thanks to course directors Harold Danford and David Moore for our Trial Tactics:
The Art of War seminar held in Kerrville. Thanks to their efforts we had 30 attendees. This
is the first Art of War seminar. CDLP will be doing a variation of this seminar in Abilene,
Edinburg, Tyler, Waco, South Padre Island, and Richmond in the coming 11 months.
Special thanks to the National College for DUI Defense (NCDD), which has pledged to
support DWI training specifically for public defenders in Texas. Gary Trichter, Troy McKin‑
ney, and Doug Murphy will be doing training for public defenders in El Paso, McAllen, and
Dallas in the coming months. CDLP will also help sponsor these trainings.
TCDLA is offering every Texas trial and appellate court judge a free iPhone applica‑
tion containing 15 of the most popular criminal law codes, rules, and statutes. The TCDLA
app works on the Apple iPhone, iPad, and iPod Touch. To receive your free app, please call

TCDLA at (512)478-2514 during normal business hours or
email kharo@tcdla.com. TCDLA will create a username and
password for your use only.
The following motions were passed at the September 4,
2010, TCDLA board meeting:
0 Pro Bono Award: The Board approved a Pro Bono Award
to be given members of TCDLA who have done the most
significant pro bono work over a course of the year (State
Bar definition of pro bono—representation of an individual
without compensation—will apply).
0 NACDL Reception (to be held in San Antonio): NACDL
has requested $10,000 from TCDLA. John Ackerman
moved to approve up to $10,000, with the condition that
there be no charge for the attendees of the reception, and
that TCDLA be given maximum publicity. (We want to
honor Jim Levine and Gerry Morris.) A proposed amend‑
ment to only approve $5,000 was not accepted, and the
$10,000 was approved.
0 Legislative Contacts: Bill asked for a motion that all leg‑
islative contacts be routed through and approved by the
legislative committee. The Board adopted a policy that

Regular Members
Joshua Andor, McKinney
Anthony Anglin, Houston
Nicholas C. Beaty, Huntsville
Jeffrey C. Brashear, Houston
Patricia A. Cantu, Houston
Susan E. Carter, Sherman
Michael Clay, Houston
Jerry L. Coyle, Paris
Carl H. Franklin, Marshall
Joseph M. Gagliardi, Houston
Mark W. Garka, Lynnwood
Ryan Gertz, Beaumont
James R. Gill, Austin
Christopher T. Gore, Houston
Jason P. Hartman, Decatur
James Rick Holstein, Corpus Christi
Kevin Howard, Houston

states no one should speak on behalf of TCDLA regarding
legislation without first getting approval from the TCDLA
Legislative Committee.
0 Complimentary Memberships: Discussion on giving them
to people who have been lapsed for a while. So far, staff has
applied them only to new members, not renewals. A motion
was passed to invite old members to re-join after three years.
0 Online Voice: Greg Westfall reports that the Voice will be
online soon (in the final stages). The Board approved $5,000
to finish the project.
0 Clay Conrad discusses making TCDLA less dependent on
the Court of Criminal Appeals. He suggests one way is to
make CDLP a separate nonprofit. This item will be on the
agenda of the December 4, 2010, board meeting.
We invite all our members to the next TCDLA board meet‑
ing, to be held at the Radisson Hotel in Fort Worth on Saturday,
December 4, 2010. The board meeting starts at 10:15 am. We also
invite all our TCDLA members to the annual TCLDA Holiday
Party at 6:30 pm on Friday, December 3, at the Radisson Hotel
Fort Worth North-Fossil Creek, located at 2540 Meacham Blvd.
Good verdicts to all.

Charles Dean Johnson, Carrizo
Springs
William E. Jones Jr., Houston
Daniel C. Keesee, Austin
Lizbeth Lopez, Austin
Chris Ludwig, Bay City
Pamela Luther, Dallas
Patricia Maginnis, Conroe
Brian Michael McConnell, Austin
John Julian Moore, Columbus
Derek Mueller, Houston
Catherine M. Nielsen, Carthage
Richard A. Olivo, El Paso
Tracy M. Pullan, Conroe
Roland Reese, Cedar Park
Kerry H. Schneider, Bandera
William Shaw, San Antonio
Park Silkenson, Austin

Joseph Kyle Verret, Houston
Robert Wall, Austin
Alan Winograd, Houston
Alisa A. Woodward, Houston
Public Defender Members
Bart Craytor, Texarkana
Daniel Vargas, Edinburg
Investigator Member
Peggy D. Walla, Columbus
Student Members
Abby Adair Loudermilk, San
Antonio
Lara Tomlin, Austin

Greg Westfall

In a letter released Thursday by [Donald] Trump’s publicist, the real estate investor told
Elzanaty that he would buy his stake in the lower Manhattan building for 25 percent more
than whatever Elzanaty paid. . . . Trump also attached a condition to his offer. He said
that as part of the deal, the backers of the project would need to promise that any new
mosque they build would be at least five blocks farther from the World Trade Center site.
—“Trump’s offer to ground zero investor is rejected,”
Fort Worth Star-Telegram, Sept. 10, 2010 at 8A.

F

or those of you who don’t know, Hisham Elzanaty is a major investor in the group that
owns the site upon which the “Ground Zero Mosque” is slated to be built. He turned
Trump’s magnanimous offer down.
But what about the fact that it was made to begin with? What message did Trump con‑
vey? What message did he want to convey? Regardless of how he feels, one would think that
Donald Trump is mindful of his public image. Aside from being a billionaire, he has had a
successful TV show, written books, and starred in commercials. He has a publicist. Surely he
must know that looking like a complete racist could be bad for business. Of course he does.
The question is whether his actions here make him look like one.
There would seem to be some evidence that they should. After all, we’ve seen the type
of “condition” that Trump proposed here before. Here are some examples:

Editor’s
Comment

The parties hereto . . . hereby mutually covenant, promise, and agree each with the others,
and for their respective heirs and assigns, that no part of said lands owned by them as
described following their signatures to this instrument, shall never be used, occupied
by or sold, conveyed, leased, rented or given to Negroes, or any person or persons of the
Negro blood.
No part of said property hereby conveyed shall ever be used or occupied by any Hebrew
or by any person of the Ethiopian, Malay, or any Asiatic Race, excepting only employees
in the domestic service on the premises of persons qualified hereunder as occupants and
users and residing on the premises.
No persons of any race other than the white race shall use or occupy any building or
any lot, except that this covenant shall not prevent occupancy by domestic servants of a
different race domiciled with an owner or tenant.1

Had his offer been accepted, the restrictive covenant in this
case might have looked something like this:
The parties hereto signing and executing this instrument
hereby mutually covenant, promise, and agree each with
the others, and for their respective heirs and assigns, that
no part of said property shall ever be used as a house of
worship connected with the religion of Islam or as a place
designed primarily as a place for Muslims to congregate.
Do you suppose that Trump thought of it like this?
And if so, then what?
What was your reaction to the suggestion that this was a
racist act? Did you see a similarity between the Jim Crow restric‑
tive covenants and the situation with the mosque? Or, rather,
was your first thought that they are very different situations and
that my comparison is a little simplistic?
If you said I was being a little simplistic, you would be in
good company:
(AP) Former Mayor Rudy Giuliani on Thursday joined
a growing number of politicians supporting a move of a
proposed Islamic center and mosque near ground zero
to state-owned land farther from the Sept. 11 attack
site. Giuliani, who led New Yorkers through Sept. 11
and its aftermath and whose opinion on the mosque
could carry considerable clout, made his comments as
the imam leading plans for the community center toured
the Middle East promoting religious tolerance. “If you
are a healer, you do not go forward with this project,”
Giuliani said on NBC’s “Today” show, referring to the
center’s leader, Imam Feisal Abdul Rauf. “If you are a
warrior, you do.” 2
To those who share this belief, that position seems emi‑

nently reasonable. After all, 3,000 people died on 9/11 and we
are just talking about moving the mosque a few blocks. That’s
a good compromise, right? They would argue that something
like this (allowing Muslim institutions within the “hallowed
ground” of the World Trade Center site) needs to be taken very
slowly. Of course, those who benefit from a system of apartheid
always advocate a “go slow” approach. Usually right after the
“go nowhere” approach has finally failed.
The Rudy Giulianis of the world—the ones whose “hearts
are in the right place and just want everyone to get along”—cast
this whole mosque thing as a “complicated issue.” Well, it would
seem the complexity of the issue is directly related to which side
of the issue one is on. I would imagine that in 1963, whether
segregation was morally right was a very complicated issue in‑
deed. That is, if you were a white person living in the South.
The Rudy Giuliani type wants to be a good guy—he wants to
help figure this whole thing out. He wants to make peace. He
just wants to do it by getting the Muslims to go somewhere else.
Of course, not everyone is a Rudy Giuliani. There are those
like former senator Rick Lazio, who was running for New York
governor, and former Speaker of the House Newt Gingrich, who
have taken on a more strident tone to convey a much simpler
message—Muslims are downright evil.3 These are the George
Wallaces of today, proudly declaring “segregation now, segre‑

is a large, like-minded audience who will agree with them, or
(2) say things they don’t really care much about in an attempt to
appeal to that same audience. They are also not stupid. Trump’s
not stupid either. He is very well aware of the implications of his
offer, just as these politicians are very well aware of the implica‑
tions of the statements they are making. They just don’t care.
They’re preaching to the choir. It’s racism, yes, but it’s highly
fashionable racism.
How ironic that Gingrich should compare these Muslims
to Nazis. The Third Reich, after all, was the logical extension
of fashionable racism. Gingrich is just confused about who’s
wearing the brown shirts here. Looking into too many cameras
and not enough mirrors will do that to you.
gation tomorrow, segregation forever!” 4 They don’t pretend to
make peace or play nice. Gingrich comes right out and calls
them Nazis.
Are they all out of their minds? No, just the opposite. You
see, in 1963, the majority of people in the South didn’t want the
races to mingle. George Wallace knew that. Today the major‑
ity of New Yorkers supposedly don’t want the “Ground Zero
Mosque” to be built. In all likelihood, a majority of Americans
feels the same way.
Giuliani, Gingrich, and Lazio are all politicians. As such,
they either (1) say things they really believe, imagining that there

They taught you
what in law
school?!

Notes
1. Seattle Civil Rights and Labor History Project, http://depts.washington
.edu/civilr/covenants.htm. These are three separate covenants from three sepa‑
rate deeds.
2. “Rudy Giuliani: Move Mosque away from Ground Zero,” http://www
.cbsnews.com/stories/2010/08/19/politics/main6788663.shtml.
3. See “Rick Lazio Labels ‘Ground Zero Mosque’ Imam Terrorist Sympa‑
thizer,” http://www.cbsnews.com/8301-503544_162-20014319-503544.html;
“Letting the Terrorists Win: Newt Gingrich and the ‘Ground Zero Mosque,’ ”
http://www.huffingtonpost.com/michael-jw-stickings/letting-the-terroristswi_b_707597.html.
4. http://en.wikipedia.org/wiki/George_Wallace%27s_1963_Inaugural_
Address.
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The Facts That Are So Very, Very Common
Forgetful Frankie was driving an automobile with out-of-state plates on an interstate highway
in Texas. His passenger was Nervous Nellie. DPS Trooper Harry Hunch was working traffic
and noted that Forgetful Frankie was speeding—78 miles per hour in a 70 mile per hour zone.
Trooper Hunch turned on his overhead lights and Forgetful Frankie quickly stopped
his automobile on the improved shoulder of the highway. Nervous Nellie began to panic.
Trooper Hunch directed Forgetful Frankie and Nervous Nellie to produce their driver’s
licenses. He called in their identifying data and waited for a reply. Would either of them
have a criminal history? Would Forgetful Frankie be driving a stolen automobile? He then
told Forgetful Frankie to step to the rear of the automobile. Trooper Hunch issued Forgetful
Frankie a warning ticket and then, while waiting for a response from his computer inquiry,
began to ask him questions:
D Where did he live?
D Where had he been?
D Where was he going?

Federal
Corner

Forgetful Frankie, after having some difficulty remembering some of the details, an‑
swered Trooper Hunch’s questions. Trooper Hunch then went to the passenger’s side of the
automobile and began to question Nervous Nellie. She was shaking visibly and had difficulty
answering the same questions Trooper Hunch had asked of Forgetful Frankie. The answers
she did give were totally inconsistent with the answers that Forgetful Frankie had given.
A computer check of the driver’s licenses of Forgetful Frankie and Nervous Nellie re‑
vealed no prior convictions or outstanding warrants for either of them, and the automobile
was not stolen. Still, the wheels began to turn in Trooper Hunch’s brain. The driver and the
passenger had given grossly inconsistent answers to his questions and the passenger was vis‑
ibly nervous. Additionally, they were traveling on an interstate highway frequented by drug
traffickers. Trooper Hunch immediately concluded that he had more than a hunch—he had
reasonable suspicion to detain Forgetful Frankie and Nervous Nellie for a reasonable amount
of time in order to investigate the possibility they were carrying contraband.

Eventually, Forgetful Frankie gave consent to a search of
the vehicle or a drug dog was brought to the scene—take your
pick—and drugs were discovered. Forgetful Frankie and Ner‑
vous Nellie were arrested and indicted. They filed their motions
to suppress the evidence and the district judge ruled. The losing
party appealed and the Fifth Circuit handed down yet another
opinion on this Fourth Amendment issue.

The Facts Remain the Same—
But the Law Changes
Forgetful Frankie’s and Nervous Nellie’s facts are similar to the
facts in a number of cases in which Fourth Amendment issues
have been raised by good lawyers as they complained about law
enforcement officers exceeding the purpose of the traffic stops
bringing them into contact with citizens. The problem is that
the facts continue to be basically the same, but the law in the
Fifth Circuit continues to change.
United States v. Dortch, 199 F.3d 193, 198–199 (5th Cir. 1999)
In 1999, when presented with a similar fact situation (traffic
violation + inconsistent statements + nervousness), a panel of
the Circuit (Judges Smith, Benavides, and Garwood (dissent‑
ing)) held that the continued detention of the defendant after
a legitimate justification for a traffic stop had ended was an
unreasonable seizure. The Court also found that the law enforce‑
ment officers had no reasonable or articulable suspicion that the
defendant was transporting drugs; rather, they were concerned
that the automobile might have been stolen.
United States v. Brigham, 382 F.3d 500, 510–511 (5th Cir. 2004)
In 2004, after panels of the Circuit in United States v. Jones,
234 F.3d 234 (5th Cir. 2000) and United States v. Santiago, 310
F.3d 336 (5th Cir. 2002) relied on Dortch as authority, the en
banc Court reviewed a case involving a variation of the fact
situation in Dortch: traffic violation + inconsistent statements
+ nervousness + a fictitious ID card presented by the driver.
Writing for the en banc Court, Judge Jones’ opinion con‑
tains, in part, the following:
First, the dissent extends three of this court’s traffic stop
cases well beyond their facts and reasoning. See Dortch,
195 F.3d at 195–201; Jones, 234 F.3d at 236–43; United
States v. Santiago, 310 F.3d 336, 337–42 (5th Cir. 2002).
In each case, following an initially valid traffic stop, patrol
officers obtained negative results on computerized driver’s
license and vehicle registration checks but continued to
detain the drivers without reasonable suspicion until
they received consent to search the cars. This court

suppressed evidence of illegal drugs turned up by the
searches. The panel and the dissent interpret these cases
to support a conclusion that Conklin’s questioning about
the occupants’ itinerary was “unrelated” to any stolen
rental car issue and unduly prolonged their detention.
As a result, the dissent would apply these prior cases to
limit the quantity, scope, and timing of questions that
may be asked during a stop.
With due respect to our colleagues, these cases set up
no such inflexible rules. The cases are about timing and
sequence: after the computer checks came up “clean,” there
remained no reasonable suspicion of wrongdoing by the
vehicle occupants. Continued questioning thereafter unconstitutionally prolonged the detentions. See also United
States v. Valadez, 267 F.3d 395, 398–99 (5th Cir. 2001).
Moreover, in Dortch and Jones, the extended detentions
were reinforced by the officers’ retention of the suspects’
driver’s licenses. See Dortch, 199 F.3d at 198; Jones, 234
F.3d at 238. This court has not forbidden questioning that
included, inter alia, the drivers’ and passengers’ itinerary
as a legitimate investigatory device in the first instance.
None of the cases demands a particular series of questions
be asked—or not asked—within the scope of a traffic stop,
so long as the overall detention is justified by reasonable
suspicion. Moreover, none of these cases implies that questions about the occupants’ travel plans are related solely
to drug interdiction and therefore necessarily fall outside
the scope of a traffic stop. The dissent’s implications to
the contrary are unsupported by common sense, by the
very precedents they rely on, and by the rule that courts
may not scrutinize the motives behind otherwise permis‑
sible police actions. Whren v. United States, 517 U.S. 806,
811–13, 116 S.Ct. 1769, 1773–74, 135 L.Ed.2d 89 (1996)
[emphasis added].
***
Second, neither our prior cases nor any other case law of
which we are aware institutes a per se rule requiring an
officer immediately to obtain the driver’s license and registration information and initiate the relevant background
checks before asking questions [emphasis added].
***
Third, by prescribing the scope, duration, and order of
Conklin’s investigation, the dissent would impose a “least
intrusive means” test contrary to express statements of
the Supreme Court. See Sharpe, 470 U.S. at 687, 105 S.Ct.
1568 (“the fact that the protection of the public might, in
the abstract, have been accomplished by ‘less intrusive’

means does not, by itself, render the search unreason‑
able”) (quoting Cady v. Dombrowski, 413 U.S. 433, 447,
93 S.Ct. 2523, 37 L.Ed.2d 706 (1973)) (internal quotation
marks omitted). Instead, the Court holds, “the question
is not simply whether some other alternative existed, but
whether the police acted unreasonably in failing to recognize and pursue it.” Id. Sharpe also cautioned courts
against engaging in “unrealistic second-guessing,” and
noted that “creative judge[s] engaged in post hoc evalu‑
ation of police conduct can almost always imagine some
alternative means by which the objectives of the police
might have been accomplished.” Id. at 686–87, 105 S.Ct.
1568 [emphasis added].
***
. . . For the reasons discussed above, we do not presume
to prescribe in the abstract the scope of questioning, investigative techniques, or length of permissible detention
that may be undertaken following a valid traffic stop. The
bounds of existing case law are clear, if fact-intensive: a
traffic detention may last as long as is reasonably necessary
to effectuate the purpose of the stop, including the resolution of reasonable suspicion, supported by articulable facts
within the officer’s professional judgment, that emerges
during the stop [emphasis added].
Id. at 510, 511
Judge DeMoss, in a dissenting opinion in which he was
joined by Judges Wiener, Stewart and Dennis, wrote, in part,
the following:
[O]ur case law also indicates the other facts—nervousness,
lack of eye contact, the authorized driver not being pres
ent, and some inconsistent responses to detailed travel
questions—are insufficient to support reasonable suspicion
of drug trafficking. United States v. Santiago, 310 F.3d 336,
342 (5th Cir. 2002); United States v. Valadez, 267 F.3d
395, 396–99 (5th Cir. 2001); United States v. Jones, 234
F.3d 234, 241–42 (5th Cir. 2000); United States v. Dortch,
199 F.3d 193, 199–200 (5th Cir. 1999) [emphasis added].
***
The majority opinion will permit the officer after running
a computer check on the registration of the vehicle and
getting a “clean” report to continue to interrogate the
driver and occupants about whatever subject he chooses
[emphasis added].

Id. at 517, 521
Nothing in Brigham indicates an intention of the en banc
Court to overrule Dortch.
United States v. Pack, __ F.3d __, 2010 WL 2777061 (5th Cir.
No. 08-41063 2010)
On July 15, 2010, a panel of the Circuit (Judges Garwood,
Davis, and Dennis (dissenting)) affirmed the defendant’s con‑
viction and sentence in a Fourth Amendment case with yet
another Dortch fact situation: traffic violation + inconsistent
statements + nervousness.
Judge Garwood authored the opinion of the Court, which
contains, in part, the following:
[The Frightening Theme of the Opinion]
When the occupants of a vehicle are nervous and tell
such irreconcilable stories to the police, the number of
likely explanations for their conduct is limited. Comput‑
erized license, registration, and warrant checks quickly
explore the possibility that the vehicle is stolen or that
its occupants are fugitives from justice. Considering the
large volume of contraband that is moved along our major
highways on a daily basis, especially in border states like
Texas, a reasonable officer could fairly conclude that the
most likely single alternative explanation, for the nervousness and irreconcilable stories raising reasonable suspicion
of some criminal activity, is that the occupants are carrying
contraband, particularly when the stop occurs on a highway
that is frequently used by smugglers. Therefore, we think
that it is reasonable for an officer confronted with such
conduct to detain the occupants for a reasonable amount
of time to investigate the possibility that they are carrying
contraband [emphasis added].
[Note: No internal page numbers are available]
[Doing Away with the Dortch Requirement of “Par‑
ticularized Suspicion” of a Specific Crime]
In Dortch similar facts had not been sufficient to establish
reasonable suspicion that justified detaining the defen‑
dant. Instead, the Dortch panel had held that its facts
suggested only that the vehicle had been stolen, not that
the defendant was trafficking in drugs. See Dortch, 199
F.3d at 199. Therefore, the Dortch majority had reasoned,
the defendant should have been released after the routine
computer checks revealed that the vehicle had not been
stolen. Id. In Brigham, however, we held that similar facts
allowed the police to investigate not only the stolen car
theory, but also the possibility that the occupants were

carrying contraband. See Brigham, 382 F.3d at 509 & n.
8. It did not matter that there was no direct evidence that
suggested the occupants were carrying contraband. See
id. The facts suggested that something illegal was afoot,
so the police were entitled, as long they acted with rea‑
sonable diligence, to pursue several plausible theories in
attempting to resolve the suspicion that reasonably had
been created by the absence of the authorized driver, the
inconsistent stories, the nervousness, and the presenta‑
tion of a fake identification card. See id. As Judge DeMoss
noted in his dissent, the majority reached its finding of
reasonable suspicion in Brigham by discarding Dortch’s
requirement of “particularized suspicion” of a specific
crime. See Brigham, 382 F.3d at 517 (DeMoss, J., dissent‑
ing). Therefore, we hold that Brigham should be read as
having abrogated Dortch’s requirement of “particularized
suspicion” of a specific crime, in the sense of something like
or generally equivalent to direct evidence of a particular,
specific offense [emphasis added].
[Note: No internal page numbers are available]
[The Court’s Summary of the Opinion]
To summarize, we decline to hold that the inconsistent
stories in Pack’s case do not suffice to create a reasonable
suspicion of criminal activity for three reasons. First,
the Government relies on a combination of several fac‑
tors to establish reasonable suspicion rather than on the
inconsistent stories alone. Second, the cases that held
that inconsistent stories were insufficient relied on the
Dortch version of “particularized suspicion” and thus
were abrogated by Brigham. Third, we find that the incon‑
sistencies in the cases that found no reasonable suspicion
because the conflicting stories were an insufficient basis,
involved essentially minor inconsistencies which were
not as serious or so likely intentionally deceptive as those
found in Pack’s case.
[Note: No internal page numbers are available]
[From the Dissent]
In his dissenting opinion, Judge Dennis writes, in part,
In addition to the errors discussed above, the majority
opinion, in my view, also misreads and misapplies several of
our circuit precedents. As the majority recognizes, we held
in Dortch, 199 F.3d 193, that the bare fact that motorists
were traveling on an interstate highway, combined with
their “extreme nervousness and inconsistent stories, [is] not
enough to create reasonable suspicion of drug trafficking.”

Majority Op. —. Yet these are the precise and exclusive
facts from which the majority finds “reasonable suspicion”
in the instant case for the first time from a cold record on
appeal. Tacitly conceding its inability to distinguish Dortch
from the present case, the majority tries to circumvent it by
arguing that Dortch was overruled by Brigham, 382 F.3d
500. But this argument lacks persuasive merit [emphasis
added].
Rather than overruling Dortch, Brigham distin‑
guishes and builds upon Dortch, as has been observed
by a host of other circuit precedents citing to and applying
Dortch following Brigham. See United States v. Cavitt, 550
F.3d 430, 436 (5th Cir. 2008) (citing as binding precedent
Dortch’s analysis that the facts in Dortch do not establish
reasonable suspicion); United States v. Khanalizadeh, 493
F.3d 479, 483 (5th Cir. 2007) (same); United States v. Jenson, 462 F.3d 399, 404–05 & n. 5 (5th Cir. 2006) (holding
that the government lacked reasonable suspicion based
on the facts of that case in part because “[w]e have previ‑
ously found detentions unreasonable based on the totality
of the circumstances, when the driver exhibited signs of
nervousness” (citing Dortch, 199 F.3d at 199–200)). In
fact, Brigham positively cites Dortch at least eight times,
Brigham, 382 F.3d at 506, 507, 508 & n. 7, 509 & n. 8,
510, 511, including in relation to Dortch’s analysis that
its facts do not establish reasonable suspicion, id. at 510
(criticizing the dissent for extending Dortch beyond its
“facts and reasoning” on which the majority relied).
Seeming to recognize that its argument is undermined
by circuit precedent, the majority also argues that all of the
cited cases’ discussions of Dortch must be dicta because
Dortch and Brigham’s holdings are clearly irreconcilable.
However, Dortch and Brigham can easily be read together.
In Brigham, unlike in Dortch and the instant case, one
of the detained suspects produced a fake I.D. This pro‑
vided much of the officer’s basis for reasonable suspicion,
justifying the prolonged detention and eventual search.
Brigham, 382 F.3d at 505, 509 (“once Conklin learned
that Franklin’s I.D. was likely false, Conklin acted rea‑
sonably, with further questioning”). By contrast, Dortch
mirrors the facts alleged in the instant case, which the
Dortch majority concluded did not establish reasonable
suspicion. See 199 F.3d at 196. Therefore, Dortch and
Brigham can be reconciled by the obvious truth that con‑
cealing one’s identity from a police officer by producing
a forged document can tip the totality of circumstances
toward reasonable suspicion, where an individual’s mere
inconsistencies and nervousness could not.
[Note: No internal page numbers are available]

The Rest of the Story
On July 16, 2010, Pack’s lawyer filed a motion for rehearing and a
motion for rehearing en banc. The government filed its response
on August 19, 2010, and we are awaiting the Court’s decision.
Dortch has been cited as authority in:
7 62 opinions handed down by the Fifth Circuit;
7 51 opinions handed down by the district judges of the Cir‑
cuit; and,
7 15 opinions handed down by Texas Appellate Courts.
Nothing in the government’s brief or in the government’s

oral argument in Pack requested the Court to overrule Dortch.
The government got more relief than they requested. I agree
with Judge Dennis that it is possible to reconcile the opinions
in Brigham and Dortch without overruling Dortch. I would not
be surprised if the Court grants some relief.
In 1999, there were 66,093 lawyers licensed to practice in
Texas. There are now 85,813 lawyers in our state. 19,720 lawyers
have been gone to law school, taken the bar examination, and
been licensed to practice law while the judges of the Court of
Appeals for the Fifth Circuit have been trying to decide what
to do when confronted with a traffic violation + inconsistent
statements by the driver and a passenger + nervousness.

C.C.P. (the “Tulia Law”). See Taylor v. State, __S.W.3d__,
2010 Tex. App. LEXIS 5331 (Tex.App. No. 11-08-00307CR, delivered July 8, 2010, State Prosecuting Attorney’s
pet. filed 8.24.10). Great job, Chuck!

Send your letters, pictures, gripes, bonehead gaffes, or whathave-you to champton@tcdla.com or chattersley@tcdla.com.
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Kudos
TCDLA Secretary Sam Bassett of Austin’s Minton, Burton,
 
Foster & Collins, received the Austin Criminal Defense
Lawyers’ 2010 Ambassador Award in recognition of
outstanding service to the law and criminal defense bar.
Congratulations, Sam! No one deserved it more than you!
Congratulations to Katie Salzer and Amber Elliot for
 
an excellent outcome in a plea of guilty DWI 1st with
$10,000 worth of vehicle damage jury trial in County
Court at Law No. 1, Judge Brooks presiding. Ms. Salzer
and Ms. Elliott secured a 5-day sentence after 2 days of
jury trial. Client had a previous felony conviction and
an 80-day plea offer agreed to by both sides, rejected by
Judge Brooks. Way to go!
TCDLA Board member Fred Stangl of Lubbock had a
 
victory in County Court at Law No. 1. Judge Rusty Ladd
granted his Motion to Suppress Evidence in a possession of marijuana case. The case involved police officers
entering the defendant’s home without a warrant and
conducting a search despite the defendant’s directive:
“Go get a warrant, and I’ll notify my lawyer.” Congratulation, Fred!
Chuck Lanehart of Lubbock won a huge appellate vic 
tory for his client in the Eastland Court of Appeals. The
Court issued an opinion reversing and rendering a judgment of acquittal in a Nolan County case. Chuck’s client
was convicted of possession of a controlled substance
with intent to deliver. The jury popped him with an 80year sentence and a $5,000 fine. The published opinion
turned on the fact that the prosecution failed to corroborate their snitch’s testimony as required by Article 38.141

Charles Balwin
Quinn Brackett
Peter Bright
Jack H. Bryant
Phil Burleson
Byron Chappell
Emmett Colvin
C. Anthony Friloux Jr.
Jim Greenfield
Richard W. Harris
Odis Ray Hill
Weldon Holcomb
Floyd Holder
David Isern
Hal Jackson
Knox Jones
Joe Keagans
George F. Luquette
Homero Martinez
Ken McClain
Kathy McDonald
Harry Nass
David A. Nix
Rusty O’Shea
Charles Rittenberry
George Roland
Thomas Gilbert Sharpe Jr.
Travis Shelton
Doug Tinker
Don R. Wilson Jr.

Diana Vandiver has held down
the fort at the home office for
the past five years, but now it’s
time to move on. She claims
she’s retiring, but we know
better. Already she’s talking
about volunteer work to make
use of her fluent Spanish. “The
Voice” of the office will be
greatly missed by all members
who’ve fallen under her spell
over the phone. (Seated is new
staff member Karen Haro, who
is the “new” voice.)

Philip Wischkaemper, our longtime Capital Assistance Attorney
and bedrock of the Lubbock
office, is leaving to work with
the West Texas Capital Defender
Office. You will still see Philip
at Forensics and other seminars
throughout the year. We won’t let
him get away that easy.

We need 38 volunteers
to fill 38 vacancies on the
TCDLA Board
Any member of TCDLA in good standing who desires to make application to serve on the TCDLA Board of
Directors or Associate Board of Directors should fill out the form on page 25 and forward it to the TCDLA
home office (1717 W. 6th St., Ste. 315, Austin, TX 78703) or fax it to 512-469-9107 on or before November 1, 2010.
The nominations committee as shown on the right will meet in Fort Worth to consider applications
nominating new board members on December 4, 2010. TCDLA Bylaws, Art. IX §2: “Prior to January 31st of
each year, the President-Elect shall appoint a Nominations Committee consisting of one member from each
of the Association’s membership areas and all officers. . . . The Nominations Committee shall meet, and the
members present shall select its nominee(s) for those positions in the Association which are open for election
or reelection.”

District 4
Heather Barbieri

District 3
Mark Snodgrass

District 5
Mimi Coffey
District 6
Russell Wilson

District 1
Carol Powell

District 7
Jason Cassel

District 8
Kerri AndersonDonica

District 9
Bennie Ray

District 2
Fred Brigman
District 11
Harold Danford

District 13
James Makin
District 14
Danny Easterling

District 10
George Scharmen

Board Vacancies:
Secretary
12: Directors completing second term and going off board.
10: Directors completing first term and eligible for re-nomination to second term.

District 12
Jimmy Granberry

Associate Board Vacancies:
7: Associate Directors completing second term and eligible for nomination to Big Board.
9: Associate Directors completing first term and eligible for re-nomination to Associate Board (or nomination to
Big Board).

Breakdown of Vacancies:
Going off: Number of Directors and Associate Directors in each district completing second term and going off
board. (Associates are eligible for nomination to Big Board.): District 1 –1; District 4 – 2; District 5 – 2; District
6 – 2; District 7 – 2; District 8 – 2; District 9 – 1; District 10 – 1; District 11 – 1; District 12 – 2; District 13 – 1; District
14 – 2.
Re-nominations: Number of Directors and Associate Directors in each district completing first term and eligible for re-nomination and/or nomination to Big Board: District 1 – 0; District 3 – 2; District 4 – 4; District 5 – 1;
District 6 – 1; District 7 – 5; District 8 – 1; District 9 – 1; District 10 – 1; District 11 – 1; District 12 – 2; District 13 – 0.
Grand total: 38

November 1st Deadline
Dear Brother and Sister Constitutional Defenders:
In June of this year, a majority of those voting, elected to change the way our organization
was headed by honoring me as your President-Elect. In my view, the supporting votes came
my direction not just because of my cowboy ways or my white hat. Rather, it was because our
membership wanted to be bold, proactive, and more involved in making our criminal justice
center better. I am ready to do my part to make that happen but I cannot do it without your future
votes, support and participation. TCDLA is your organization and it needs YOU! Like the patriotic
WWII poster of Uncle Sam pointing outward, TCDLA and I need you to volunteer your wisdom,
time and spirit and apply to serve on our board and associate board of directors.
Together, we will employ new thinking. Our TCDLA will be creative and innovative. We
will be defensive in name only but proactive in both spirit and deed. Together, we will not just
take a step forward, but will take a giant leap toward the betterment of justice. We will make our
TCDLA an organization of inclusion and not exclusion.
Accordingly, I urge you to seize this opportunity for positive change! Apply to be on our
boards of directors! Seize this opportunity to help me to help you to help TCDLA! In closing, I ask
you to embrace President Abraham Lincoln’s sage words from his 1865 2nd inaugural address as
our own in our quest to do right: “With firmness in the right, as God gives us to see the right, let
us strive on to finish the work we are in . . .”
Gary Trichter
Your President-Elect

Much obliged

APPLICATION FOR MEMBERSHIP TO BOARD OF DIRECTORS
Date: _________Name: _______________________ Date of birth:___________Business address:________________________City: _____________
State: _________ Zip:______________Business phone: ______________Office fax:_____________________Business e-mail: __________________
College Attended: ________________________________________
To: ____________From:____________ Degree: ____________________
Law School Attended: ____________________________________
To: ____________From:____________ Degree: ____________________
What percentage of your practice is devoted to Criminal Law? ________State Bar membership number: __________
Date admitted to the State Bar of Texas: ________
Name of firm, partnership and/or professional association: _________________________________________________________________________
Describe your legal career and experience as criminal defense practitioner (Please attach additional sheets, if necessary) : ____________________
________________________________________________________________________________________________________________________________
During the five years immediately preceding the date of this application, list your criminal law activities to the extent and the capacity indicated:
ACTIVITY
NUMBER AS LEAD COUNSEL
State Felony Jury Trials
State Misdemeanor Jury Trials
Federal Jury Trials
State Appeals
Federal Appeals
State and Federal Non-Jury Trials
State and Federal Pleas of Guilty
State and Federal Post Conviction Remedies
Juvenile Proceedings
Dismissals
Grand Jury No-Bills
Case Decided on Pre-Trial Motions Where Evidence was Presented
Probation and Parole Revocations
(circle one)
Yes
No

(1)

Yes

No

(2)

Yes

No

(3)

Yes

No

(4)

Yes

No

(5)

NUMBER AS CO-COUNSEL

DISCLOSURE OF CONDUCT

Have you been subject to any disciplinary sanctions by the State Bar of Texas, by a district court in Texas, or by an
entity in another state which has authority over attorney discipline? Disciplinary sanctions include disbarment,
resignation, suspension, reprimand (public or private), order of rehabilitation, or referral to the professional
enhancement program?

Have you received notification from a district grievance committee from the State Bar of Texas or similar entity in
another state that a finding of just cause as defined by Section 1.06(P) of the Texas Rules of Disciplinary Procedure
has been made against you?
Has a criminal indictment or information been filed against you for a felony or misdemeanor involving moral
turpitude or other serious crimes as defined in the attorney standards?

Have you been convicted, received probation/community supervision (whether deferred or not), or fined for a felony
or misdemeanor involving moral turpitude or other serious crime as defined in the attorney standards?
Have you been sued for legal malpractice or other private civil actions alleging attorney misconduct, or have similar
actions been concluded by settlement, dismissal, or judgment for or against you?

Yes
No
(6)
Has a finding of inadequate representation been made against you regarding representation in a criminal case?
If any answers are circled “yes”, please provide a full written explanation and supporting documentation.

TCDLA PARTICIPATION
Please state when you first became a member of the TCDLA and describe your participation in TCDLA since that time.
________________________________________________________________________________________________________________________________
List any articles, writings, outlines or publications that you have authored in connection with substantive or procedural criminal law matters.
________________________________________________________________________________________________________________________________
List any speaking engagements you have undertaken relating to or addressing substantive or procedural criminal law topics.
________________________________________________________________________________________________________________________________
Describe briefly the reasons that you wish to become a member of the Board of Directors of the Texas Criminal Defense Lawyers Association.
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Hot Legal Issues in
Defending Child Abuse
Cases, or “Stuff
You've Got to Watch"
Guilt-Innocence Issues
This section of the article does not attempt to replicate the standalone topics covered elsewhere pertaining to trial issues. Rather,
it focuses on the differences encountered when the charged
criminal conduct is a child abuse offense. Specifically, it will ad‑
dress the new super aggravated offenses, the child as a witness,
outcry statements, videotaped interviews, syndrome evidence,
extraneous offenses, jury charges and arguments, and, briefly,
guilty pleas (which are discussed in more detail in the section
of the article dealing with punishment options).
I. New Super Aggravated Offenses:
A.	Continuous Sexual Abuse of
Young Child or Children

In response to legal issues regarding notice, election, jeopardy,
and unanimity, the 80th Legislature added Section 21.02 to the
Penal Code, which defines a new offense entitled Continuous
Sexual Abuse of Young Child or Children. The statute provides
that a person commits an offense if, during a period of time
of 30 days or more, the person commits two or more acts of
sexual abuse, regardless of whether the acts of sexual abuse are
committed against one or more victims, and at the time of the
commission of each act of sexual abuse, the actor is 17 years of
age or older and the victim is a child younger than 14 years of
age. §21.02(b). For purposes of this section, an “act of sexual
abuse” includes aggravated kidnaping with the intent to violate
or abuse the victims sexually; indecency with a child, other than
by touching the breast of a child, or exposure; sexual assault of
a child pursuant to section 22.011; aggravated sexual assault
under section 22.021; burglary with the intent to commit one
of the foregoing offenses; and sexual performance by a child
under section 43.25. §21.02(c), P.C. See Williams v. State, 2010
WL 446897 (Tex.App.—Texarkana 2/10/10).
Section 21.02(d), P.C., further provides that where a jury
is the trier of fact, members of the jury are not required to
agree unanimously on which specific acts of sexual abuse were
committed by the defendant, or the exact day those acts were

committed. The statute provides that the jury must agree unani‑
mously that the defendant, during a period that is 30 or more
days in duration, committed two or more acts of sexual abuse.
This part of the statute raises Constitutional issues. In
Richardson v. United States, 526 U.S. 813 (1999), the Supreme
Court held that in a continuing criminal enterprise prosecution
a jury must unanimously agree that the defendant committed the
continuous series of violations and also each of the individual
violations that make up the continuous series. The analysis was
based on the elements of the offense. (In dicta, there is mention
that a child abuse case may be different.) This argument has been
recently rejected by the Dallas Court of Appeals in Render v.
State, 2010 WL 987762 (Tex.App.—Dallas 3/19/10, pet. filed)
(motion to publish filed by State), which distinguished Richardson v. United States, finding the continuing criminal enterprise
statute makes each constituent offense a separate element, while
§21.02 creates a single element of a series of acts of sexual abuse.
Render v. State, supra at *8.
The Court of Appeals also rejected the appellant’s claim that
the statute violated due process because it “allows for conviction
with no jury agreement as to what acts were allegedly committed
and/or when the act allegedly took place.” Id. at *9. The Court of
Appeals found there was no general requirement that the jury
reach agreement on preliminary factual issues that underlie
the verdict, apparently finding that the constituent offenses are
preliminary factual issues, much like the manner and means of
committing an offense. Id. Prior to the decision in Render, the
Honorable Lena Levario, Judge of the 204th District Court of
Dallas County, found §21.02 unconstitutional as being violative
of the unanimity requirement.
Even more recently, the Austin Court of Appeals rejected
a similar argument that §21.02 violates the Texas Constitution’s
unanimity requirement. Jacobsen v. State, 2010 WL 2330340
(Tex.App.—Austin 6/8/10) (motion to publish filed by State).
Specifically, the court held that because the jury “was required
to unanimously find that appellant committed two or more of
the alleged acts of sexual abuse, his right to a unanimous jury
verdict was not violated.” Id. at *5.
It appears, in an effort to avoid jeopardy problems, the

Legislature provided that a defendant may not be convicted in
the same criminal action of one of the individual acts of sexual
abuse (set forth in §21.02(c)) and the continuous sexual abuse
offense (§21.02(b)), unless the individual offense is charged
in the alternative; occurred outside the period in which the
continuing sexual abuse offense is alleged to have occurred; or
is considered to be a lesser included offense to the continuing
sexual abuse offense. §21.02(a), P.C. Further, a defendant may
not be charged with more than one count of continuous child
abuse (§21.02(b)) if all specific acts of sexual abuse are alleged
to have been committed against a single victim. §21.02(f), P.C.
The Legislature provided for an affirmative defense to pros‑
ecution under §21.02. For the affirmative defense the defendant
has the burden of production and the burden of proof, by a
preponderance of the evidence, to prove that he was not more
than five years older than the victim, where there is only one
victim, or the youngest victim, if there is more than one victim;
did not use duress, force, or threat against the victim at the time
of commission of the acts of sexual abuse; and at the time of
the commission of any of the acts of sexual abuse alleged as an
element of the offense was not required to register as a sex of‑
fender under Chapter 62, C.C.P., or had a reportable conviction
or adjudication under Chapter 62 for an offense or act of sexual
abuse described by §21.02(c). §21.02(g), P.C.
The Legislature has designated §21.02 a felony of the first
degree, but with a minimum penalty of 25 years and a maximum
penalty of life or 99 years. §21.02(h).
B. Aggravated, Aggravated Sexual Assault

The Legislature established new mandatory minimum sentences
for a conviction, under two circumstances, for aggravated sexual
assault pursuant to §22.021, P.C. Section 22.021(f) provides that
the minimum term of imprisonment for an offense under this
section is increased to 25 years if the victim of the offense is
younger than 6 years of age at the time the offense is commit‑
ted, or the victim is younger than 14 years of age at the time the
offense is committed and the actor causes serious bodily injury
or attempts to cause the death of the victim or another person in
the course of the criminal episode; by acts or words places the
victim in fear that death, serious bodily injury, or kidnaping will
be inflicted on any person; threatens to cause the death, serious
bodily injury, or kidnaping of another person; uses or exhibits
a deadly weapon in the course of the same criminal episode;
acts in concert with another who engages in aggravated sexual
assault directed toward the same victim and occurring during
the same course of the same criminal episode; or administers
certain (date rape) drugs, set forth in the statute, with the intent
to facilitate the commission of the offense.
C. Repeat Sex Offender Capital Felony

The 80th Legislature provided that a defendant shall be punished
for a capital felony if a person is found guilty of “aggravated,
aggravated” sexual assault under Penal Code §22.021(f) and has

a prior conviction for “aggravated aggravated” sexual assault (or
a substantially similar crime from another state). Sec. 12.42(c)
(3), P.C. Note that the minimum punishment for “aggravated
aggravated” sexual assault is 25 years, Ex parte Bellanger, 2009
WL 4981457 (Tex.App.—Tyler, no pet.); Cardenas v. State,
2009 WL 4114710 *7 n. 3 (Tex.App.—Ft. Worth 11/25/09; pet.
grtd 4/28/10); Brown v. State, 2009 WL 1905231, *1 n. 4 (Tex.
App.—Ft. Worth 7/2/09, no pet.), and persons convicted under
22.021(f) are not eligible for parole, so the earliest that this
capital sex offense could be committed is 9/1/2032.
The procedure in these cases is identical to that in capital
murder cases and is set out in Article 37.072, Code of Criminal
Procedure. However, the death penalty part of this statute has
effectively (although not explicitly) been determined to be un‑
constitutional in Kennedy v. Louisiana, 128 S.Ct. 2641 (2008),
where the Supreme Court determined that the death penalty
is a constitutionally disproportionate punishment for a crime
against a person where life has not been taken. The remainder
of the statute should be unaffected by that decision. Conviction
under the statute will result in a sentence of life without parole.
Art. 37.072, Sec. 1, C.C.P.
II. Outcry Statements
In child sexual abuse cases the “outcry statement” is recognized
as an exception to the hearsay rule of exclusion. Dorado v. State,
843 S.W.2d 37 (Tex.Crim.App. 1992); Alberts v. State, 302 S.W.3d
495, 504 (Tex.App.—Texarkana 2009, no pet.); Hollinger v. State,
911 S.W. 2d 35, 37 (Tex.App.—Tyler 1995, pet. ref ’d). It per‑
mits introduction of an out-of-court statement, which in typical
criminal or civil litigation would be barred as a “prior consis‑
tent statement.” The sex offense “outcry statement” exception
to the hearsay rule is codified in Article 38.072, Texas Code of
Criminal Procedure.
A. Requirements

In the prosecution of any sexual offense, prohibited sexual con‑
duct, sexual performance of a child, or assaultive offense against
a child, the prosecution may use as evidence of guilt statements
made by the alleged child victim younger than 14 years of age or
if disabled. To be admissible, certain conditions must be present:
˙ The statement was made by the child against whom the

offense was allegedly committed;

˙ The statement was made to the first person, 18 years of age

or older, other than the defendant, to whom the child made
a statement about the offense;
˙ The statement must describe the offense in some discernible
way, and not be merely a general allegation of sex abuse;
The
trial court finds, in a hearing conducted outside the
˙
presence of the jury, that the statement is reliable based on
time, content, and circumstance of the statement;
˙ The complainant testifies or is available to testify in court

or in any other manner provided by law.

Corpus Christi 2001, no pet.), child told grandmother that
defendant had “put his thing in through the back.” Child later
Art. 38.072, Sec. 2, C.C.P.; Hollinger v. State, 911 S.W.2d 35 (Tex.
described the offense to a school counselor. Appellate court ruled
App.—Tyler, 1995, pet. ref ’d); Nino v. State, 223 S.W.3d 749, 752
that school counselor was the proper outcry witness because
Tex.App.—Houston [14th Dist.] 2007). Article 38.072 applies
the earlier statement to grandmother had not relayed specific
to outcry statements made by a child under 18 years of age who
details of the abuse.
was the victim of sexual contact or abuse prior to age 14. Olivera
Illustration: Smith v. State, 131 S.W.3d 928 (Tex, App.—
v. State, 2009 WL 3740781, *7 (Tex.App.—Dallas 11/10/09, pet.
Eastland 2004, pet. ref ’d), child’s statement to his mother that
filed 4/8/10). Prior to September 1, 2009, Art. 38.072 applied
defendant “had been performing oral sex on him” did not make
to child victims twelve years of age or younger. Acts 2009, 81st
mother the outcry witness.
Leg., ch 710, Sec. 1, 2, eff. September 1, 2009.
As these cases illustrate, the trial court has broad discretion
The burden is on the State, as the proponent of the evidence, when deciding which of several witnesses is an outcry witness;
to satisfy each element of the predicate for admission of evi‑
generally, reviewing courts will not disturb that decision ab‑
dence pursuant to Art. 38.072. Long v. State,
sent clear abuse of discretion. Chapman
800 S.W.2d 545, 548 (Tex.Crim.App.
v. State, 150 S.W.3d 809 (Tex.App.—
1990); Vinson v. State, 252 S.W.3d 336,
Houston [14th Dist.] 2004, pet., ref ’d
340 n.15 (Tex.Crim.App. 2008). “The
2005). However, in Brown v. State, 189
provisions of article 30.072 are man‑
S.W.3d 382, 385–6 (Tex.App.—Texar‑
In order to qualify as “outcry
datory and must be followed for the
kana, 2006, pet. ref ’d), the conviction
evidence,” the child’s statement
outcry statement to be admissible
was reversed because a counselor was
must constitute more than a
over a hearsay objection. Moore v.
not the proper outcry witness where
general allusion that sexual
State, 233 S.W.3d 32, 35 (Tex.App.—
the child had previously told her fa‑
Houston [14th Dist] 2007, no pet.).
ther of the offense in a discernible
abuse is occurring.
. . . If the trial court overrules a hearsay
manner.
objection without complying with the
It is not error to allow two different
provisions of article 38.072, the trial court
outcry witnesses where the child describes
has committed error.” Rollins v. State, 2010 WL
different conduct to each of them. Matthews v. State,
1568473 (Tex.App.—Houston [1st Dist] 4/8/10). A court
152 S.W.3d 723 (Tex.App.—Tyler 2004, no pet.). However, an
will not reverse unless the failure to comply with the require‑ outcry statement is event-specific, rather than person-specific.
ments caused harm. Id. at *6.
There may be two outcry witnesses if they each testify about
different events, but there may be only one outcry witness as to
B. Outcry Witness
the victim’s statement about a single event. Broderick v. State,35
The outcry witness is the first adult to whom the child makes a S.W.3d 67, 73 (Tex.App.—Texarkana 2000, pet. ref ’d); Reynolds v.
statement about the offense. In order to qualify as “outcry evi‑ State, 227 S.W.3d 355, 368 (Tex.App.—Texarkana 2007); Hankey
dence,” the child’s statement must constitute more than a general v. State, 231 S.W.3d 54, 57 (Tex.App.—Texarkana 2007).
allusion that sexual abuse is occurring. Rather, the statement
It is not error to admit more than one statement the child
must describe the offense in some discernible manner. Garcia v. made to an outcry witness. In Zinger v. State, 899 S.W.2d 423
State, 792 S.W.2d 88 (Tex.Crim.App. 1990); Bargas v. State,252 (Tex.App.—Austin 1995), rev’d on other grounds, 932 S.W.2d
S.W.3d 876, 894 (Tex.App.—Houston [14th Dist.] 2008). Reyes 511 (Tex.Crim.App. 1996), it was permissible to admit multiple
v. State, 274 S.W.3d 724 (Tex.App.—San Antonio, 2008) (just statements the child made over a three-day period, where they
providing an interviewer with a general confirmation of sexual were all considered part of the initial outcry.
abuse, but providing no specificity as the “how, when, where,”
C. Reliability Hearing
does not make that interviewer the proper outcry witness, if the
complainant tells a later interviewer the details of the abuse). The Prior to admitting the outcry statement, the trial judge must
proper outcry witness is the first adult to whom the complain‑ conduct a hearing, outside the jury’s presence, to determine that
ant tells “how, when and where” she was assaulted. Hanson v. the statement is reliable. In making that determination the judge
State, 180 S.W.3d 726 (Tex.App.—Waco 2005, no pet.); Olivera should consider the time, content, and circumstances of the
v. State, 2009 WL 3740781, *6 (Tex.App.—Dallas 11/10/09).
statement. Duncan v. State, 95 S.W.3d 669 (Tex.App.—Houston
Commentary: Frequently, family members are viewed as [1st Dist] 2002, pet. ref ’d). The statute does not require that the
having received only general statements of abuse, and subse‑ reliability hearing be conducted prior to trial, only prior to its
quent statements to adults outside the family are labeled the admission. Smith v. State, 131 S.W.3d 928 (Tex.App.—Eastland
“outcry evidence.”
2004, pet. ref ’d). Admission of the evidence without a hearing is
Illustration: Castelan v. State, 54 S.W.3d 469 (Tex. App— an abuse of discretion, but is subject to a harm analysis. Moore

v. State, 233 S.W.3d 32,35–37 (Tex.App.—Houston [1st Dist.]
2007). In order to preserve error, defendant must object to the
trial court’s failure to conduct a preliminary reliability hearing.
Diaz v. State, 125 S.W.3d 739 (Tex.App.—Houston [1st Dist.]
2003, pet. ref ’d). Even in the face of an objection, error in failing
to conduct a reliability hearing may be deemed harmless. Adams
v. State 2003 WL 21087716 (Tex.App.—Austin 2003, no. pet.).
D. Impact on Sufficiency of Evidence Determination

A child’s outcry statement is substantive evidence of guilt. Villalon v. State, 791 S.W.2d 130, 132 (Tex. Crim. App 1990); Hollinger v. State, supra at *39. The outcry statement of a child victim
may, standing alone, be sufficient to support a verdict. It need
not be corroborated or substantiated by the child’s testimony or
by other independent evidence. Rodriguez v. State, 819 S.W.2d
871, 873 (Tex.Crim.App. 1991); Bermudez v. State, 878 S.W.2d
227 (Tex.App. - Corpus Christi 1994, no pet.); Jensen v. State,
66 S.W.3d 528,534 (Tex.App.—Houston [14th Dist.] 2007, pet.
ref ’d).
E. Notice Requirement

Article 38.072, C.C.P., contains a notice requirement.
		

1. Contents

The prosecutor must give notice of intent to offer the outcry state‑
ment. The notice must identify the sponsoring witness by name.
It must provide a written summary of the outcry witness’ state‑
ment. Courts reviewing the adequacy of the notice will contrast
the prosecutor’s written summary with the witness’ testimony
at trial. Gay v. State, 981 S.W.2d 864 (Tex.App.—Houston [1st
Dist.] 1998, pet. ref ’d)(summary stating “kissed and touched”
did not provide sufficient notice for expanded statements at trial
that defendant had “bothered” the witness, made her touch him,
or threatened her). The notice must inform the defendant of the
essential facts related in the outcry statement. Anderson v. State,
2010 WL 772075, *2 (Tex.App.—Houston [14th Dist.] 3/9/10);
Davidson v. State; 80 S.W. 3d 132, 136 (Tex.App.—Texarkana
2002, pet. ref ’d). A general allusion that something in the area
of sexual abuse has occurred is not specific enough to constitute
the outcry referenced by the statute. Thomas v. State, 2010 WL
547049, *2 (Tex.App.—Houston [14th Dist.] 2/18/10) (com‑
plainant’s step-mother was the proper outcry witness because
the complainant told the step-mother about defendant’s private
parts being put into her private part and moving in and out).
		

2. Timing

Notice must be given to the defense 14 days prior to the date the
proceeding begins. Art. 38.072, Sec. 2(b) (1), Tex. Code Crim.
Proc. Anderson v. State, 2010 WL 772075, at *2.
		

3. Remedies for Non-Compliance

If outcry notice is not filed in a timely fashion, or is insufficient
in its scope, the trial court may exclude the statement from

evidence. Alternatively, on proper request, the court may grant
a continuance allowing the defense 14 days to prepare for the
statement.
		

4. Harmless Error Potential

The purpose of the notice requirement is so that defense counsel
receives timely, adequate notice of the content and scope of the
outcry statement. This is done to prevent surprise inherent in its
introduction. Gottlich v. State, 822 S.W.2d 734 (Tex.App.—Fort
Worth 1992, pet. ref ’d); Anderson v. State, supra at *2. Thus, if
the defendant has actual knowledge of outcry testimony sub‑
stantially before trial, and if there is no evidence of surprise,
appellate courts have held that failure to satisfy the statutory
notice requirement is harmless. Fetterlof v. State, 782 S.W.2d 927
(Tex.App.—Houston [14th Dist.] 1989, pet. ref ’d); Anderson v.
State, supra at *3. Similarly, failure to provide notice is harmless
if the defendant has been permitted to review the State’s entire
file. Upton v. State, 894 S.W.2d 426 (Tex.App.—Amarillo 1995,
pet. ref ’d). Additionally, failure to give the required statutory
notice is deemed harmless if the statement is testified to without
objection by the complainant or other trial witnesses. Divine v.
State, 122 S.W.3d 414 (Tex.App.—Texarkana 2003, pet. ref ’d);
Duncan v. State, 95 S.W.3d 669 (Tex.App.—Houston [1st Dist]
2002, pet. ref ’d).
In Padilla v. State, 278 SW3d 98, (Tex.App.—Texarkana
2/5/09), State’s failure to give the defendant written notice of the
outcry statement was harmless because defense counsel admit‑
ted he was not surprised and he was prepared to continue with
the trial and the jury had heard much of the same testimony
from the complainant during the trial. However, in Lopez v.
State, 2010 WL 3371436 (Tex.App.—Houston [1st Dist.] 2010),
defense counsel’s failure to object to the testimony of multiple
outcry witnesses fell below an objective standard of competence,
constituting ineffective assistance of counsel. The Court found
that the extra outcry witnesses bolstered the credibility of the
complainant, which was the primary issue in the case, and did
not otherwise substantially contribute to proving a fact of con‑
sequence. Id. at *5.
F. Confrontation Clause

In De La Paz v. State, 273 S.W.3d 671 (Tex.Crim.App. 2008),
the defendant was charged with aggravated sexual assault of his
daughter, K.D. The trial court admitted K.D.’s medical records, in
which medical personnel wrote that K.D. said that the defendant
had poked her in the vagina with “his pee pee.” The defendant
objected to the reading of the records under the confrontation
clause. Neither K.D. nor any of the hospital employees who
made the entries testified at the defendant’s trial. The Court
of Criminal Appeals held that once the defendant objected to
the admission of the notes under Crawford v Washington, the
burden shifted to the State, as the proponent of the evidence,
to establish that it was admissible under Crawford, citing its
own decision in Vinson v. State, 252 S.W.3d 336 (Tex.Crim.

App. 2008). The Court held that once the defendant objected, is an issue for the trial court. Reviewing courts apply an abuse
“the State was obligated to establish either (1) that the notes of discretion standard. Broussard v. State, 910 S.W.2d 952 (Tex.
did not contain testimonial hearsay statements, or (2) that the Crim.App. 1995), cert denied, 519 U.S. 826 (1996); Clark v. State,
notes did contain testimonial hearsay statements but that such 558 S.W.2d. 887 (Tex.Crim.App. 1977); De Los Santos v. State,
statements were nevertheless admissible under Crawford.” De 219 S.W.3d 71 (Tex.App.—San Antonio 2006); Woods v. State,
La Paz v State, supra at *8. The Court concluded that the State 14 S.W.3d 445 (Tex.App.—Ft. Worth 2000).
Typically the trial court, when determining whether a wit‑
failed to carry its burden as the hearsay statements contained
in the notes were not obviously non-testimonial, and therefore ness is competent to testify, considers three elements:
the trial court erred in admitting the notes. Id.
However, on remand, the Court of Appeals held that the 8 The witness’ ability to observe intelligently the events in
question at the time of their occurrence;
error in admitting the notes was harmless because, due to the
strength of the other evidence, it did not contribute to the con‑ 8 The witness’ capacity to recollect or recall the events; and
8 The witness’ capacity to narrate the events, including the
viction or punishment. De La Paz v. State, 283 S.W.3d 901
ability to understand questions asked, to
(Tex.App.—Eastland, 2009). In Kelly v.
frame intelligent answers, and to un‑
State, 2010 WL 2408414, *15–16 (Tex.
derstand the moral responsibility to
App.—Houston[14th Dist.] 6/17/10),
tell the truth.
it was reversible error for the trial
court to allow, over a Confrontation
There is no particular
Watson v. State, 596 S.W.2d 867 (Tex.
Clause objection, DFPS workers to
age
below
which
a
child
Crim.App. 1980); Debbs v. State,
testify to statements made by other
is automatically
2009 WL 2397112 (Tex.App.—Waco
children and adults who were in‑
8/5/09). Inconsistencies and conflicts
terviewed as part of their investiga‑
deemed incompetent
in a child’s testimony do not automati‑
tion, but who did not testify at trial.
to testify.
cally make him incompetent to testify,
Once the Confrontation Clause objec‑
but are factors affecting the weight to be
tion was made, it was the burden of the
given his testimony. Woods v. State, supra;
proponent, here the State, of the evidence
Wagner v. State, 2009 WL 838187 (Tex.App.—
to establish that the statements were admissible
Houston [14th Dist.] 2009).
under Crawford v. Washington.
Rule 601, Tex. R. Ev., creates a presumption that a person
The Courts in Texas have found that Art. 38.072 does not
deny the defendant his constitutional right to confrontation. is competent to testify. Martin v. State, 2008 WL 4831345, *7
Holland v. State, 802 S.W.2d 696 (Tex.Crim.App. 1991); Nor- (Tex.App.—Ft. Worth 11/6/08); Perry v. State, 236 S.W.3d 859
ris v. State, 788 S.W.2d 65 (Tex.App.—Dallas 1990); Buckley v. (Tex.App.—Texarkana 2007). The rule further provides that
State, 786 S.W.2d 356 (Tex.Crim.App. 1990). All these decisions on request, the trial judge should examine the proffered child
predate Crawford v. Washington, 541 U.S. 36 (2004), where the witness outside the presence of the jury. The general evidentiary
Supreme Court held the admission of testimonial hearsay vio‑ rule is that children must be able to satisfy the three general
lated the Sixth Amendment right to confrontation unless the elements of witness competency. This does not mean, however,
declarant was shown to be unavailable to testify and the defen‑ that a child is required to know the meaning or obligation of an
dant had a prior opportunity to cross-examine the declarant. oath; rather, a child witness need only know that she is required
Since the decision in Crawford, one Texas Court of Appeals has to be truthful, and that a penalty attaches if she is not. Rhea v.
ruled that Art. 38.072 does not violate the confrontation clause State, 705 S.W.2d 165 (Tex.App.—Texarkana 1985, pet. ref ’d);
because it requires the child victim to be available to testify in Upton v. State, 894 S.W.3d 426 (Tex.App.—Amarillo 1995).
There is no particular age below which a child is automati‑
order for the outcry statement to be admitted. Robbins v. State,
cally deemed incompetent to testify. Fields v. State, 500 S.W.2d
2005 WL 2898067 (Tex.App.—Amarillo 2005).
500 (Tex.Crim.App. 1973); De Los Santos v. State, supra.
III. Child Witness
When the alleged victim is a child, questions may arise as to
the child’s competency to offer evidence, the child’s demeanor,
the child’s credibility, the use of demonstrative evidence, and
the child’s motive, bias, and interest in the outcome of the case.
A. Competence

Generally the question of a child witness’ competence to testify

B. Demonstrative Aids

Often with a child sex offense victim, the prosecution may use
anatomical dolls as an aid to testimony. Generally these are
treated in the same manner as other demonstrative aids (such
as a map or diagram) and are considered admissible. Reyna v.
State, 797 S.W.2d 189 (Tex.App.—Corpus Christi 1990, no pet.).
The practice of allowing a child victim to hold a “lovey”

or other comforting device while testifying has been treated
by reviewing courts as a discretionary, reasonable procedure
authorized by Article 38.071 of the Texas Code of Criminal Pro‑
cedure. Sperling v. State, 924 S.W.2d 722 (Tex.App.—Amarillo
1996, pet. ref ’d).
C. Closed Circuit Testimony

Testimony by a child victim occasionally sparks prosecutorial
concerns that the victim be excused from the general require‑
ment of testimony in open court. Two decades ago this sparked
litigation at the United States Supreme Court level, in cases
challenging the practice under the Confrontation Clause of the
Sixth Amendment. Maryland v. Craig, 497 U.S. 836 (1990). Those
issues have largely been resolved, and the practice is generally
upheld as long as the trial court follows the statutory require‑
ments of Article 38.071(3), Texas Code of Criminal Procedure.
That statute provides that the trial court may order the testimony
of a child to be taken by closed circuit equipment if the child
is younger than 13 and unavailable to testify in the presence
of the defendant about the offenses enumerated in the statute,
including murder, manslaughter, aggravated robbery, injury
to a child, aggravated assault, and the felony child sex abuse
offenses. Art.38.071, Sec.1, C.C.P.
Before a trial court is allowed to utilize a closedcircuit system of transmitting a child’s testimony into
the courtroom, the court must hear evidence and make a
case-specific determination that: First, . . . use of the oneway closed-circuit procedure is necessary to protect the
welfare of the particular child witness who seeks to testify.
Second, . . . the child witness will be traumatized . . . by
the presence of the defendant. Third, . . . the emotional
distress suffered by the child witness in the presence
of the defendant is more than . . . mere nervousness or
excitement or some reluctance to testify.
Hightower v. State, 833 S.W.2d 48, 51 (Tex.Crim.App. 1991)
(internal quotes omitted); Gonzalez v. State, 818 S.W.2d 756
(Tex.Crim.App. 1991); Bousquet v. State 47 S.W. 3d 131 (Tex.
App.—Houston [1st Dist.] 2001, pet. ref ’d).
Courts have determined that allowing a child witness to
testify by closed-circuit television according to the procedures
set forth in the statute does not violate the defendant’s Con‑
frontation Clause rights. Gaitan v. State, 2008 WL 755313 (Tex.
App.—Fort Worth 2008); Aviles v. State, 2002 W.L. 32344503
(Tex. App.—Eastland 2002); Samples v. State, 2003 WL 22024964
(Tex.App.—El Paso 2003); Lalinde v. State, 2004 WL 946549
(Tex.App.—San Antonio 2004, pet. ref ’d).
The statutory requirement that a Court make a finding as to
necessity prior to allowing a child witness to testify by closedcircuit television did not apply to the court permitting a Youth
Victim Witness volunteer to stand beside the child victim of an
aggravated sexual assault trial during the victim’s testimony in a

delinquency adjudication proceeding, as the victim testified in
open court, under oath, and was subject to cross-examination.
In re D.T.C., 30 S.W.3d 43 (Tex.App.—Houston [14th Dist.]
2000). The statute authorizing special procedures for testimony
by a child victim applied only to the prosecution of specified
sex and assaultive offenses against a child under 13 years of age
and only to the testimony of the victim, but did not prohibit the
use of otherwise constitutional procedures for closed-circuit
television testimony by a 15-year-old victim and a 6-year-old
in a child sex abuse prosecution. Marx v. State, 987 S.W.2d 577
(Tex.Crim.App. 1999), cert. denied 528 U.S. 1034.
D. Videotaped Interviews of the Child

Article 38.071(2) and (5) provide a procedure whereby a preindictment videotaped interview of the child may be admissible
in lieu of the child’s live testimony. Before such a recording can
become admissible, the trial court must make a finding that the
child is unavailable, using the same factors as set forth above.
Ordinarily a child who testifies at trial is not “unavailable,”
and thus Article 38.071 will not apply. A child who takes the
stand and refuses to testify about the alleged offense or claims
not to remember may be found to be unavailable. Laredo v. State,
194 S.W.3d 637 (Tex.App.—Houston [14th Dist.] 2006, no pet.).
Where a child began testifying but was unavailable to testify
about the events giving rise to the charges against the defendant,
the trial court’s finding of unavailability was approved in Mitchell
v. State, 228 S.W.3d 405 (Tex.App.—Houston [1st Dist.] 2006).
Once the child has been deemed unavailable, cross-exami‑
nation may be accomplished under Section 2, by the submission
of written interrogatories, which are then presented to the child
by the original interviewer and videotaped. Under Section 5,
cross-examination is conducted by defense counsel before the
trial judge, on videotape, prior to trial. The defendant may not be
present for the cross-examination, but may contemporaneously
view the same outside of the child witness’ hearing or sight.
Article 38.071(4) allows for a post-indictment deposition
of the child witness that may be played for the jury in lieu of
live testimony.
NOTE: The child witness does not have to be the victim
of the alleged offense. The provisions of Article 38.071 apply to
the child witness in general, not merely to the child complain‑
ant. Marx v. State, 987 S.W. 2d 577 (Tex.Crim.App. 1999), cert
denied, 528 U.S. 1034 (1999).
In Tovar v. State, 221 S.W.3d 185 (Tex.App.—Houston [1st
Dist.] 2006, no pet.), the videotaped interview became admis‑
sible under the Rule of Optional Completeness after the defense
cross-examined the child about specific statements made during
the interview. The court held that the cross-examination left
a false impression with the jury, and therefore, the rest of the
videotaped interview was admissible so that the conversation
between the child and the interviewer could be fully understood.
See also Credille v. State, 925 S.W.2d 112, 116 (Tex.App.—Hous‑
ton [14th Dist.] 1996, pet. ref ’d).

The videotape may also become admissible as a prior con‑ Id., 250 S.W.3d at 97.
Judge Cochran dissented to the dismissal of both petitions,
sistent statement offered to rebut a claim of recent fabrication
under Texas Rule of Evidence 801(e)(1)(B). In Martinez v. State, saying that the Court should not shirk its duty to resolve the
2008 W.L. 4344788 (Tex. App.—San Antonio 2008), an audio appellant’s constitutional question and provide guidance to the
recording of an interview of the complainant incriminating the Texas bench and bar. Id., 250 S.W.3d at 99. Judge Cochran went
defendant became admissible as a prior consistent statement on to say that she would hold the child videotape statute, Article
because the defendant intimated on cross-examination that the 38.071, cannot be construed to allow the admission of out-ofcomplainant had been coached by the prosecutor and directed court testimonial hearsay statements unless the child testifies at
questions that left the impression that the complainant provided trial or the defendant has a prior opportunity to cross-examine
a different story to the jury than she had when she originally the child. To the extent that the statute can not accommodate
made outcry to the authorities. In Klein v. State, 208 S.W.3d the demands of the Confrontation Clause, in Judge Cochran’s
297 (Tex.Crim.App. 2008), the complainant’s statements to her opinion, it violates the appellant’s Sixth Amendment rights. Id.,
250 S.W.3d at 99–107.
school counselor, a CPS investigator, and a police investiga‑
tor were all admissible as prior consistent
E. Impeachment of the Child
statements to rebut a claim of recent
Witness
fabrication, where the victim testified
It is not uncommon for a child vic‑
on direct that the abuse occurred but
tim of sexual abuse to have been
recanted on cross-examination and
There is a substantial
abused by, or have made allegations
said that she had tried to tell the
issue
as
to
whether
videotaped
of abuse about, someone other than
prosecutor that the charges were
child testimony violates the
the defendant. In order for extrane‑
not true. (The Court found that by
ous allegations of sexual abuse to be
eliciting the recantation, the defense
defendant’s confrontation and
admissible to impeach the credibil‑
implied that the child’s direct testi‑
cross-examination rights.
ity of a complainant, there must be a
mony was a recent fabrication).
showing that the extraneous allegations
There is a substantial issue as to
were false. Hughes v. State, 850 S.W.2d 260
whether videotaped child testimony vio‑
(Tex.App.—Fort Worth 1993, pet. ref ’d). A simple
lates the defendant’s confrontation and crossdenial of wrongdoing by the alleged perpetrator of the extra‑
examination rights. In Long v. State, 742 S.W.2d 302 (Tex.
Crim.App. 1987), the Court of Criminal Appeals held that the neous abuse is not sufficient evidence of falsity to permit the
child witness videotape statute violated the defendant’s right to impeachment of the complainant. Garcia v. State, 228 S.W.3d
cross-examination and confrontation by failing to guarantee a si‑ 703 (Tex.App.—Houston[14th Dist.] 2005, pet. ref ’d). See Lopez
multaneous or effective contemporaneous right to cross-examine v. State, 18 S.W.3d 220 (Tex.Crim.App. 2000), for an analysis of
the child, and that the videotape statute violated the defendant’s the tension between Rule 608, Tex R. Ev., and Sixth Amendment
due process rights. See also Newman v. State, 743 S.W.2d 641 confrontation rights.
In Hammer v. State, 296 S.W.3d 555 (Tex.Crim.App. 2009),
(Tex.Crim.App. 1988); Malloy v. State, 752 S.W.2d 566 (Tex.
Crim.App. 1988). The Court of Criminal Appeals reached these the conviction of the father of the child abuse complainant was
decisions even before the Supreme Court’s landmark case of reversed due to the trial court’s exclusion of evidence that the
Crawford v. Washington, 541 U.S. 36 (2004). Despite the prior complainant had made several false allegations of sexual abuse
decisions of the Court of Criminal Appeals, the courts of ap‑ against other men in the past. In Billodeau v. State, 277 S.W.3d
peals keep finding ways to distinguish the Court Criminal Ap‑ 34 (Tex.Crim.App. 2009), the child abuse complainant’s false
peals authorities and admit out-of-court videotape interviews allegations of molestation by others should have been admitted,
even though they were made after the sexual assault for which
of child victims.
In Rangel v. State,199 S.W.3d 523 (Tex.App.—Fort Worth the defendant was on trial.
In Demps v. State, 2009 WL 189170 (Tex. App. Amarillo
2006, pet. dism’d, 250 S.W.3d 96 (Tex.Crim.App. 2008)(improvi‑
dent grant), the Court of Appeals found that the defendant was 1/27/09), the evidence was sufficient to support a sexual assault
not denied his Sixth Amendment right to confrontation since conviction despite the fact that the complainant testified at trial
the child-videotaped statements were testimonial, the child was that she lied about having had sexual intercourse with the defen‑
unavailable, and the defendant had the opportunity to cross- dant. Any inconsistency in her statement went to her credibility.
In Sansome v. State, 2008 WL 567757 (Tex.App.—Houston
examine the child through written interrogatories. The State and
the defense filed petitions for discretionary review and the Court [14th Dist.] 3/04/08), the trial court erred by not allowing the
granted both. Subsequently both petitions were dismissed as defense to cross-examine the mother of the complainant about
improvidently granted, although the Court expressly observed her citizenship status, where the defense alleged that the com‑
that it “was in no way endorsing the Court of Appeals opinion.” plainant had told the defendant that if he left them, she would

call the police and say he touched her middle part. However,
the error was deemed harmless.
A common defense in a child sexual abuse case is that the
child was actually abused by someone else. In order for “alter‑
native perpetrator evidence” to be admissible, the defendant
must show that his proffered evidence is sufficient, on its own
or in combination with other evidence in the record, to show
a nexus between the crime charged and the alleged “alterna‑
tive perpetrator.” Wiley v. State, 74 S.W.3d 399 (Tex.Crim.App.
2002); Martinez v. State, 212 S.W.3d 411 (Tex.App.—Austin
2006, pet. ref ’d.). In Kelly v. State, __ S.W.3d __, *5–7 (Tex.App.
No. 14-09-00166-CR—Houston[14th Dist.] 6/17/10)(one of the
“Mineola Swingers” cases), the trial court reversibly erred by
failing to allow the defense to develop its theory, through direct
evidence and cross-examination, that the foster parents of the
complainant children had abused the children and coached
them to falsely accuse the defendant. The evidence supporting
this defense had been supplied to the defense by a neighboring
district attorney’s office, not the prosecuting district attorney’s
office. The failure of the trial court to allow the evidence and
cross-examination violated the defendant’s Sixth Amendment
right to present a complete defense. Id.
F.	Statements for Medical Treatment
or Diagnosis. Tex. R. Evid. 803(4)

Taylor v. State, 268 S.W.3d 571 (Tex.Crim.App. 2008): The
statements of a complainant to a “non-medical professional”
(a licensed professional counselor in this case) are admissible
under 803(4) under circumstances that show the complainant
expects or hopes that they will be relayed to a medical profes‑
sional as pertinent to the declarant’s diagnosis or treatment, even
though the direct recipient of the statement is not a medical
professional (overruling Moore v. State, 82 S.W.3d 399 (Tex.
App.—Austin 2002) and Perez v. State, 113 S.W.3d 819 (Tex.
App.—Austin 2003)).
In order for the hearsay statement to be admissible, it is
incumbent upon the proponent “to make the record reflect both
1) that truth-telling was a vital component of the particular
course of therapy or treatment involved, and 2) that it is readily
apparent that the child-declarant was aware that this was the
case.” Id. at 590; Harrington v. State, 2010 WL 1137046, *4 (Tex.
App.—Ft. Worth 3/25/10). Moreover, the proponent must also
show that the particular statement was “pertinent to treatment,”
i.e., “that it was reasonable for the therapist to rely on the par‑
ticular information contained in the statement in treating the
declarant.” Taylor, supra 268 S.W.3d at 591. Thus, in order for
identity of the perpetrator to be pertinent, the proponent must
make it readily apparent on the record that 1) it was important
to the efficacy of the treatment for the child declarant to disclose
the true identity of the perpetrator and 2) that the child, prior
to the disclosure understood that importance. Id.
Because it was not readily apparent from the record that
knowing the identity of the perpetrator was pertinent to the

counselor’s treatment of the complainant for the trauma of the
sexual assault, it was error to allow the statements as to iden‑
tity into evidence. However, because identity had been brought
before the jury elsewhere, its introduction was harmless. Id. at
593. In Munoz v. State, 2009 WL 349807,(Tex.App.-Houston[1st
Dist.] 2/12/09), the court followed Taylor and found that the
child’s therapist could testify to the child’s statements made in
therapy, including the identity of the abuser, because the thera‑
pist said the information was necessary to the therapy and the
child knew the importance of telling the therapist the truth.
IV. Expert Witness
The admission of testimony by experts is governed by Rule 702,
Tex.R.Ev., which provides that if scientific, technical, or other
specialized knowledge will assist the trier of fact to understand
the evidence or to determine a fact in issue, a witness qualified
as an expert may testify in the form of opinion or otherwise.
For scientific evidence to be admissible it must be both reliable
and relevant. Kelly v. State, 824 S.W.2d 568, 573 (Tex.Crim.App.
1992). The Court of Criminal Appeals has drawn a distinction
between “hard” science (physics and chemistry) and “soft” sci‑
ence (psychology and sociology) and prescribed a modified test
for reliability of evidence relating to soft science. The appropriate
inquiries are: (1) whether the field of expertise is a legitimate
one, (2) whether the subject matter of the expert’s testimony
is within the scope of that field, and (3) whether the expert’s
testimony properly relies upon and/or utilizes the principles
involved in the field. Nenno v. State, 970 S.W.2d 549 (Tex.Crim.
App. 1998); Weatherred v. State, 15 S.W.3d 540, 542 (Tex.Crim.
App. 2000); In the Interest of K.L.R., 162 S.W.3d 291, 302–304
(Tex.App.—Tyler 2005, no pet.). The appropriate standard for
assessing the reliability of a psychology expert’s testimony re‑
lating to his examination of a child sexual abuse victim is the
Nenno soft-science standard, rather than the Kelly hard-science
standard. Chavarria v. State, 307 S.W.3d 386, 391 (Tex.App.—San
Antonio 2009, no pet.).
In K.L.R., the trial court erred in allowing a licensed coun‑
selor to testify because she did not state that counseling is a
legitimate field; did not state that her testimony was within
the scope of her field; and did not state that she relied on prin‑
ciples involved in her field. Id. In In re J.B., 93 S.W.3d 609 (Tex.
App.—Waco 2002, pet. denied), DPRS offered the testimony of
a psychologist who had conducted a parenting assessment of
the mother whose rights they sought to terminate. The Court
of Appeals, employing the factors set out in the E.I. du Pont de
Nemours & Co. v. Robinson, 923 S.W.2d 549, 557 (Tex. 1995),
found that the trial court abused its discretion by admitting the
evidence because the proponent of the evidence had proffered
only the psychologist’s testimony to establish the reliability of
his methodology, but offered no specific, independent sources
to support its reliability.
In American West Airlines, Inc. v. Toupe, 935 S.W.2d 908

(Tex.App.—El Paso 1996, no writ), the Court ruled that the had offered the expert’s testimony but nothing more. Although
trial court did not abuse its discretion by excluding testimony the expert had claimed he and others had carried out extensive
from the plaintiff ’s treating mental health worker, as the expert’s research on the reliability of eyewitness identification and he
testimony was subjective, the peer review of the expert’s method had written much on the subject, he failed to produce or even
was limited, the expert offered no examples of publication of name any of the studies, researchers, or writings in question.
her work, and the potential rate of error for her diagnosis was The Court found that the trial court had not abused its discre‑
unexplored. The Court held that these factors outweighed the tion in excluding the expert testimony.
When the alleged crime is a child sexual abuse offense,
evidence that the expert’s techniques were accepted as valid
by the psychological community and that the techniques were often expert witness testimony will be proffered to describe the
“syndrome” experienced by victims of the offense. Cohn v. State,
generally used for therapy.
Even where it is determined the expert testimony is rel‑ 849 S.W.2d 817 (Tex.Crim.App. 1993). From the prosecution
evant to an issue in the case, the proponent of the scientific standpoint, the purpose of offering this evidence is to assist the
jury in concluding that the victim, who exhibits the described
evidence still must show by clear and convincing evidence it is
characteristics of the syndrome, was in fact
reliable—that is, the scientific theories un‑
the victim of a sex offense. Thus, it is
derlying the expert opinion are valid
the type of evidence that the offering
and the techniques used to apply the
party hopes to have considered as di‑
theories are valid. State v. Jordan, 950
Even where it is determined the
rect evidence of the charged act.
S.W.2d 210, 212 (Tex.App.—Fort
From the defense standpoint,
Worth 1997, pet. ref ’d); Weatherred
expert testimony is relevant to an
v. State, supra. The Jordan case was
issue in the case, the proponent of the dangers inherent in syndrome
evidence are not insignificant. First, it
remanded to the Fort Worth Court
the scientific evidence still must
appears to be establishing the “truth”
of Appeals from the Court of Crimi‑
show by clear and convincing
of the allegation. Second, even if the
nal Appeals after it was determined
syndrome evidence tends to explain
that the testimony as to eyewitness reli‑
evidence it is reliable . . .
that the victim has been the victim of a
ability was relevant because it might be
sex offense, it does not answer the question
helpful to the jury. However, on the issue
of identity of the perpetrator. To the extent that
of reliability, the Fort Worth Court of Appeals
syndrome evidence is scientific theory, it should be subjected
found that the proponent of the evidence failed to pres‑
ent sufficient evidence of the validity of the scientific theories to all rigors encountered for any type of expert testimony. Expert
underlying the expert’s opinion or the validity of the techniques testimony about the truth or falsity of the allegations or the
used to apply the theories. The Court criticized the proffer of truthfulness of the complainant is prohibited. Yount v. State,
872 S.W.2d 706, 708 (Tex.Crim.App. 1993); Lane v. State, 257
the expert’s testimony as follows:
S.W.3d 22, 27 (Tex.App.—Houston [14th Dist.] 2008, pet. ref ’d);
Kelly v. State, __ S.W.3d __, *12–14 (Tex.App. No. 14-09-0166While Dr. Finn constantly referred to support for the
CR—Houston [14th Dist.], June 17, 2010)(expert should not
validity of the theories in vague generalities such as “re‑
have been allowed to imply children were telling the truth by
search of others,” “some research,” “a number of studies,”
claiming she would not have agreed to be a witness in the case
and even “one specific test”; he failed to mention by name
if she saw evidence of deception).
any other person who purports to be an expert in the
Often, the trial court will admit expert testimony of a psy‑
field or produce or name the studies he relied on to re‑
chologist about behavioral characteristics of sexually abused
search his opinions. Dr. Finn also admitted he had never
children. An example is seen in Perez v. State, 113 S.W.3d 819
been subjected to peer review or conducted scientific
(Tex.App.—Austin 2003, pet. ref ’d). The appellate court recog‑
research to test the validity of these theories himself.
nized the long-standing Texas rule that expert testimony that
Finally, there is no evidence of error rate in applying
a child exhibits behavioral characteristics empirically shown to
Dr. Finn’s method of reaching his conclusions under the
be common among children who have been abused is relevant
theories he discussed. Based on the record before us, we
and admissible under Rule 702, Texas Rules of Evidence. In a
cannot say that the trial court abused its discretion in
lengthy opinion the Austin Court of Appeals discussed expert
excluding his testimony.
testimony and the “soft” sciences in terms of the Daubert test as
interpreted by the Court of Criminal Appeals in Nenno. Daubert
Jordan, 950 S.W.2d at 212.
v. Merrell Dow Pharmaceuticals, Inc., 509 U.S. 579 (1993); Nenno
In Weatherred v. State, 515 S.W.3d 540 (Tex.Crim.App. v. State, 970 S.W.2d 549 (Tex.Crim.App. 1998), overruled on
2000), the Court of Criminal Appeals found the proffer of expert other grounds, State v. Terrazas, 4 S.W.3d 720 (Tex.Crim.App.
testimony to be lacking, noting specifically that the defendant 1999). The Perez court concluded that (1) the expert’s field is

a legitimate one, (2) due to the witness’ “superior knowledge
and experience,” the common characteristics and dynamics of
children who have suffered sexual abuse were within the scope
of his expertise, and (3) the witness’ unimpeached testimony
supports a conclusion that his opinions and writings on sexual
abuse of children were accepted by the relevant scientific com‑
munity of psychologists. However, it is error for a trial court to
allow an expert to testify, over objection, that the testimony of
the child is “consistent with child abuse” or there was grooming
in the case on trial. The expert may testify to what constitutes
grooming or answer a hypothetical as to whether a certain type
of conduct is grooming. Kelly, __ S.W.3d __, slip op. cit.
Even when the expert’s testimony can only be viewed as an
attempt to directly bolster the complainant’s credibility and as a
direct comment on the complainant’s truthfulness, the abuse of
discretion in admitting that evidence may not be reversible error.
Illustration: In Salinas v. State, 166 S.W.3d 368 (Tex.App.—
Fort Worth, 2005, pet. ref ’d), the child complainant was taken
to the hospital for a sexual assault examination four-and-a-half
months after her outcry statement to her mother. The examining
doctor found no physical evidence of sexual assault. At trial the
doctor was allowed to testify over objection that she diagnosed
sexual abuse by digital penetration of the anus based solely
upon the history provided by the child, and “she had an exam
which was consistent with that history [no physical evidence of
abuse].” Admitting that testimony was error, but after reviewing
the record as a whole, the appellate court concluded it did not
have a substantial and injurious effect or influence on the jury’s
verdict. In In re E.C.L., 2009 WL 351092 (Tex.App.—Houston
[14th Dist.] 2/12/09), it was reversible error to exclude expert
testimony on “battered child syndrome” because lay people who
have not experienced abuse for most of their lives do not have a
frame of reference to understand why a child might have thought
deadly force was immediately necessary to protect himself and/
or his brother.
Recently, in Reyes v. State, 274 S.W.3d 724 (Tex.App.—San
Antonio 2008), an examining physician’s testimony was proper
where she did not testify that the child was abused or was tell‑
ing the truth, but did testify that although not definitive, the
child’s physical condition was consistent with the abuse that she
described. Additionally, it was proper for the doctor to testify
regarding the fact that child abuse victims also delay making
an outcry and initially deny the abuse, as the behavioral char‑
acteristics common among abused children.
Some intermediate courts are giving great deference to trial
court decisions regarding expert witnesses.
Illustration: Malone v. State, 163 S.W.3d 785 (Tex. App.—
Texarkana, 2005, pet. ref ’d) (social worker with undergraduate
degree permitted to testify to incest offender profiles based on
articles she reviewed on the internet).
Illustration: Longoria v. State, 148 S.W.3d 657 (Tex.App.—
Houston [14th Dist] 2004, pet. ref ’d) (victim-impact testimony
from expert witnesses about the physical and psychological

impact of child sexual abuse was admissible at guilt-innocence
because of its tendency to make more or less probable whether
the defendant committed sexual assault on his two stepdaugh‑
ters). Other courts seem to be holding the trial courts to a higher
standard. In Kelly v. State, supra at *12, the trial court erred by
allowing a DFPS worker with an associate’s degree, and without
medical training, to testify to the sexual development and re‑
sponse of children as a predicate to her testimony about groom‑
ing. The lack of consistency in the appellate courts has created
a guessing game for defense lawyers, prosecutors, and judges
as to who may be qualified as an expert and what “scientific”
evidence may be found to be relevant and reliable.
V. Extraneous Offenses
A. What Is an “Extraneous Offense”?

After a lengthy evolution, the Court of Criminal Appeals most
recently redefined an extraneous offense in Rodriguez v. State,
104 S.W.3d 87 (Tex.Crim.App. 2003). In Rodriguez the defen‑
dant was charged with delivery of cocaine to the complainant
on or about a particular date. At trial, testimony was presented
that the defendant delivered cocaine “maybe 20 or 30 times”
to the complainant prior to the date alleged in the indictment.
The trial court found that the evidence of the additional 20
to 30 deliveries was admissible under Rule 404(b) and further
decided that these 20 to 30 other occasions were within the
statute of limitations and therefore were offenses described in
the indictment. Rodriguez, supra at 90. The Court affirmed the
trial court’s ruling, holding that the “maybe 20 or 30” deliveries
were not extraneous offenses. Id. at 91. Thus the definition of
extraneous offense has devolved to mean any crime, wrong, or
bad act not described in the indictment or an offense described
in the indictment that occurred outside the statute of limitations.
Any conduct described in the indictment and within the statute
of limitations is apparently not an extraneous offense, even if it
is a separate incident.
Prior to Rodriguez it was believed that an indictment alleged
one offense (or one offense per count) and all “other crimes,
wrongs and bad acts” were extraneous and subject to the notice
and admissibility requirements of those rules. O’Neal v. State,
746 S.W.2d 769, 772 (Tex.Crim.App. 1988); Crawford v. State,
696 S.W.2d 903, 907 (Tex.Crim.App. 1985); Yzaguirre v. State,
957 S.W.2d 38, 40 (Tex.Crim.App. 1997) (Meyers, J., concurring).
The problem for defense counsel was to find out which act
or incident was the primary offense—that is, the one act alleged
in the indictment—and which ones were extraneous offenses,
and thus subject to the different rules of admissibility. Now,
under Rodriguez, the problem is to learn how many offenses
are alleged in the indictment and when they were alleged to
have occurred. The notice provisions of Rule 404(b), Article
38.37 and Article 37.07, Sec. 3, only require notice of “other
crimes, wrongs, and bad acts” not alleged in the indictment.
Under Rodriguez the defendant would not be entitled to notice,

pursuant to the aforesaid provisions, of the repeated commis‑ child complainant] and what he wanted to do to her pertain to
sion of the conduct alleged in the indictment because conduct his thoughts and did not implicate any conduct on his part that
described by the indictment is now not an extraneous offense. would invoke Rule 404(b). Therefore, the State was not required
For example, in Rodriguez, the defendant would not have been to give appellant notice of its intent to introduce this evidence
entitled to notice under Rule 404(b) of the allegation of “maybe under Rule 404(b) or Article 38.37.” Id. The court found that the
evidence about the appellant’s feeling for the complainant and
20 or 30” other cocaine deliveries.
In a child sex case where the indictment alleges digital pen‑ what he wanted to do to her was relevant to and highly probative
etration, the defendant would not be entitled to notice of other of the appellant’s state of mind and the relationship between the
incidents of digital penetration of the complainant pursuant to appellant and the complainant. The court found that the proba‑
Rule 404(b) or Article 38.37, but would be entitled to notice of tive value of the evidence was not substantially outweighed by
other sexual contact. See McDonald v. State, 179 S.W.3d 571 the danger of unfair prejudice and therefore the trial court did
(Tex.Crim.App. 2005); Johnston v. State, 2006 WL 1102641 (Tex. not abuse its discretion in admitting the evidence. Id.
App.—Ft. Worth 2006)(unpublished); Wilson v. State, 170
B. Article 38.37, C.C.P.
S.W.3d 198 (Tex.App.—Eastland 2006).
Evidence of extraneous offenses or acts
“Every instance of sexual assault
often form a major component of the
is a separate crime and may be pros‑
State’s case in sex offense prosecu‑
ecuted in separate trials,” Goodbread
tions. Article 38.37 of the Texas Code
v. State, 967 S.W.2d 859, 861 (Tex.
Now, under Rodriguez, the
of Criminal Procedure provides that
Crim.App. 1998), or a defendant
problem is to learn how many
notwithstanding Tex.R.Evid. 404
may be charged with sexual assault
offenses are alleged in the
and 405, evidence of other crimes,
in a one-count indictment, and the
indictment and when they were
wrongs, or acts committed by the
state may have multiple opportuni‑
alleged to have occurred.
defendant against the child who is
ties in a single trial to obtain one con‑
the victim of the alleged offense shall
viction. Now, under Rodriguez, where
be admitted for its bearing on relevant
there is evidence of the commission of the
matters. Relevant matters include:
same offense conduct on multiple occasions,
alleged in a one-paragraph indictment, a question
8 State of mind of the defendant;
exists as to whether the indictment gives the defendant
8 State of mind of the child;
reasonable notice of the accusation against him. How current
8 Previous relationship between defendant and child; and
extraneous offense law will apply in prosecutions under new
8 Subsequent relationship between defendant and child.
§21.02 will certainly be an issue for future litigation.
“The plain language of Rule 404(b) provides that evidence of Sarabia v. State, 227 S.W.3d 320, 322–23 (Tex.App.—Ft. Worth
other crimes, wrongs, or acts is not admissible to show character 2007, pet. ref ’d); Hinds v. State, 970 S.W.2d 33 (Tex.App.—Dal‑
conformity. . . . The objectionable evidence need not be a bad or las 1998).
Article 38.37 applies to prosecutions for the following of‑
wrongful act or a crime punishable by statute.” In Fox v. State,
2009 WL 838234.*5 (Tex.App.—Houston[14th Dist.] 3/31/09), fenses when the victim is a child under the age of 17:
the court held that evidence of cross-dressing by the defendant,
8 Chapter 21 Sexual Offenses;
a teenage homosexual experience, and being the victim of at‑
8 Chapter 22 Assaultive Offenses;
tempted sexual abuse as a child were not relevant to any issue in
8 Section 25.02 Prohibited Sexual Conduct;
the case and was character conformity evidence. The evidence
8 Section 43.25 Sexual Performance by a Child; and
was found to be harmful and the case reversed. Id., at *8.
8 Any attempt or conspiracy to commit one of these four
To constitute an extraneous offense, or bad act, the evi‑
listed offenses.
dence must show that the defendant engaged in some conduct.
Lockhart v. State, 847 S.W.2d 568, 573 (Tex.Crim.App. 1992); See Stahle v. State, 970 S.W.2d 682 (Tex.App.—Dallas 1998, pet.
Castillo v. State, 59 S.W.3d 357, 361 (Tex.App.—Dallas 2001, pet. ref ’d); Ernst v. State, 971 S.W.2d 698 (Tex.App.—Austin 1998);
ref ’d). “Statements concerning a defendant’s thoughts of wrong McCoy v. State, 10 S.W.3d 50 (Tex.App.—Amarillo 1999).
If a trial court determines the extraneous offense is relevant
doing are merely inchoate thoughts. [Moreno v. State, 858 S.W.2d
453, 463 (Tex.Crim.App. 1993)]. To implicate Rule 404(b), there under Rule 401, upon request, a trial court must perform a
must be actual conduct that alone or in combination with these balancing test pursuant to Rule 403 to determine whether to
thoughts could constitute a bad act, wrong, or crime. Massey admit extraneous offense evidence under Art. 38.37. Colvin v.
v. State, 933 S.W. 2d 141, 154 (Tex.Crim.App. 1996).” Greene v. State, 54 S.W.3d 82 (Tex.App.—Tyler 2001); Walker v. State, 4
State, 287 S.W.3d 277, 285 (Tex.App.—Eastland 2009, pet ref ’d). S.W.3d 98 (Tex.App.—Waco 1999); Sarabia, supra at 323. This
In Greene, the appellant’s “statements about his feelings for [the statute also provides that on timely request by the defendant,

the prosecution must give notice of its intent to introduce such
evidence in the case in chief, just as it is required to give notice
under Rule 404 (b). Art. 38.37, Sec 3.
The act applies to “any criminal proceeding that commences
on or after the effective date of the statute.” The effective date
of Article 38.37 was September 1, 1995. The Court of Criminal
Appeals has held that the article applies during any one of the
many phases of a prosecution so long as the particular phase at
issue occurred after September 1, 1995. Howland v. State, 990
S.W.2d 274 (Tex.Crim.App.), cert. denied 120 S.Ct. 207 (1999).
Caution: There had been a split among the courts of appeals
about the applicability of Article 38.37 when the indictment was
returned prior to the statute’s effective date. The appellate courts
holding that the article only applied to criminal prosecutions be‑
gun after 9/1/95 included Fort Worth, Texarkana, and Amarillo.
Appellate courts reaching the opposite conclusion (construing
Article 38.37 to apply to all possible steps in a prosecution)
included Houston [1st District] and Dallas. Howland resolved
that conflict; however, the older cases are still out there.
C. Rule 404(b)

While Article 38.37 governs the admissibility of extraneous
offenses involving the same child complainant, a traditional
Rule 404(b) analysis must be used in assessing the admissibil‑
ity of extraneous acts involving someone other than the child
complainant. In a child sexual abuse case, particularly in an
indecency by contact case, extraneous offenses most commonly
become admissible on the issue of intent. If the specific intent
to arouse and gratify sexual desire cannot be inferred from the
act itself, evidence of extraneous acts may be admitted to prove
that intent. Morgan v. State, 692 S.W.2d 877 (Tex.Crim.App.
1985). Extraneous offenses may also be admissible on the issue
of knowledge, Prescott v. State, 123 S.W.3d 506 (Tex.App.—San
Antonio 2003), and motive, Wyatt v. State, 23 S.W.3d 18 (Tex.
Crim.App. 2000); Etheridge v. State, 903 S.W.2d 1 (Tex.Crim.
App. 1994), cert denied 116 S.Ct. 314.
Additionally, if there is any defensive testimony or evidence
that the contact or exposure was accidental or innocent, the
door is then opened to evidence of extraneous acts to show the
intentional nature of the charged offense. Baldonado v. State,
745 S.W.2d 491 (Tex.App.—Corpus Christi 1988, pet. ref ’d).
Extraneous act evidence may be admissible to rebut defensive
theories of retaliation, Moses v. State, 105 S.W.3d 622 (Tex.Crim.
App. 2003); lack of opportunity, Powell v. State,63 S.W.3d 435
(Tex.Crim.App. 2001), Rivera v. State, 2008 WL 4588485 (Tex.
App.—Beaumont 10/15/08); Blackwell v. State, 193 S.W.3d 1
(Tex.App.—Houston [1st Dist.] 2006, pet. ref ’d); Dennis v. State,
178 S.W.3d 172 (Tex.App.—Houston [1st Dist.] 2005, pet ref ’d).
Rule 404(b) provides that “[e]vidence of other crimes,
wrongs, or acts is not admissible to prove the character of a
person in order to show action in conformity therewith.” It
may, however, “‘be admissible for other purposes, such as proof
of motive, opportunity, intent, preparation, plan, knowledge,

identity, or absence of mistake or accident . . .’ The exceptions
listed under Rule 404(b) are neither mutually exclusive nor col‑
lectively exhaustive.” De La Paz v. State, 279 S.W.3d 336, 342–43
(2009); Poindexter v. State, 942 S.W.2d 577, 583–84 (Tex.Crim.
App. 1996); Montgomery v. State, 810 S.W.2d 373, 387 (Tex.
Crim.App. 1991) (op. on reh’g). Rule 404(b) is considered to
be a rule of inclusion rather than exclusion. De La Paz, supra
at 343. “The rule excludes only that evidence that is offered (or
will be used) solely for the purpose of proving bad character
and hence conduct in conformity with that bad character.” The
proponent of uncharged misconduct evidence “must be able to
explain to the trial court, and to the opponent, the logical and
legal rationales that support its admission on a basis other than
‘bad character’ or propensity purpose.” Id. “One well-established
rationale for admitting evidence of uncharged misconduct is
to rebut a defensive issue that negates one of the elements of
the offense. That is, a ‘party may introduce evidence of other
crimes, wrongs, or acts if such evidence logically serves to make
more or less probable an elemental fact, an evidentiary fact that
inferentially leads to an elemental fact, or defensive evidence that
undermines an elemental fact.’ But a mere denial of commission
of an offense generally does not open the door to extraneous
offenses because” a defendant generally denies commission of
the offense at trial, which is the reason for having a trial. De La
Paz, supra at 343.
Although most often employed by the State, there is nothing
in Rule 404(b) that “would lead one to believe that it is a rule
intended solely as a benefit for the State to be applied against
the defendant[.]” Tate v. State,981 S.W.2d 189, 193 (Tex.Crim.
App. 1998). While Rules 404(a) and 405(a) “specifically dis‑
allow particular acts of the victim to demonstrate character,”
Tate, supra at 193, evidence of specific acts may be admissible
under Rule 404(b) to show intent, motive, knowledge, and to
rebut contentions (analogous to defensive theories) of the State.
In an attempt to give meaning to the prohibition of character
conformity evidence, courts of appeals in Texas distinguished
a “frame-up” defense from a “fabrication” defense. Case law
defined a “frame-up” theory as when the defendant suggests that
he is the victim of a conspiracy, while a “fabrication” defense
is when a defendant contends that the allegations are entirely
made up. Courts generally found that extraneous offenses were
admissible to rebut a “frame-up” theory, but not admissible to
rebut a “fabrication” defense. Bass v. State, 222 S.W. 3d 571 (Tex.
App.—Houston [14th District.] 2007).
On petition for discretionary review, the Court of Crimi‑
nal Appeals reversed the lower court, holding that its case law
“makes no categorical distinctions between ‘fabrication’ defenses
and ‘frame-up’ or ‘retaliation’ defenses.” Bass v. State, 270 S.W.3d
557, 563 (Tex.Crim.App. 2008). “The issue does not necessar‑
ily turn on the type of defense presented, but on whether the
extraneous-offense evidence has non-character conformity rel‑
evance by, for example, rebutting a defensive theory or making
less probable defensive evidence that undermines an elemental

pose of rebutting appellant’s defensive theory that the
fact.” Id. at n. 8. Since its decision in Bass, the Court has re‑
complainant fabricated her allegations against him and
versed other court of appeals decisions making the distinction
of rebutting the defensive theory clearly suggesting
between the “frame-up” and “fabrication” defenses, instructing
that appellant, as a “real deal” and “genuine” pastor,
courts to reconsider their decisions in light of Bass. Galvez v.
would not engage in the type of conduct alleged in the
State, 2008 W.L. 5259226 (Tex.Crim.App. 2008); Newton v. State,
indictment. . . . It is subject to reasonable disagreement
275 S.W.3d 490 (Tex.Crim.App. 2009). The Court of Criminal
whether this extraneous-offense evidence made these
Appeals partially relied on Bass in reversing the 5th Court of
defensive theories less probable. . . . The trial court,
Appeals’ decision in De La Paz v. State, 279 S.W.3d 336, 347
therefore, did not abuse its discretion to decide that the
n.33 (Tex.Crim.App. 2009).
extraneous-offense evidence was admissible to rebut
The Court’s decision in Bass was noteworthy in other re‑
these defensive theories.
spects. The Court clearly held that a defendant’s opening state‑
ment suggesting he did not have the character flaws that would
Id. at 563.
cause him to sexually abuse a child opened the door to the ad‑
mission of extraneous-offense evidence to
Despite the holdings of the forego‑
rebut the defensive theory presented.
ing case, there do appear to be to some
Bass v. State, supra at 563, citing Powlimits to the admissibility of extrane‑
ell v. State, 63 S.W.3d 435, 438–40
ous offenses. The question is what ex‑
(Tex.Crim.App. 2001) (defendant’s
A mere denial of
traneous conduct is not admissible
opening statement that he lacked
commission
of
an
offense
during the trial of a child abuse case.
opportunity to molest the complain‑
generally does not open
Although there appears to be wide
ant under the circumstances of the
the door to extraneous
latitude in the admission of extrane‑
charged offense opened the door to
ous offenses, courts have found some
admission of extraneous offense evi‑
offenses.
evidence goes too far.
dence that defendant molested others
In Pittman v. State, __ S.W.3d __
under almost identical circumstances
2010 WL 2400398 (Tex.App. No. 14-08to rebut defendant’s lack of opportunity
00710-CR—Houston [14th Dist.], June 17, 2010),
theory); Daggett v. State, 187 S.W.3d 444, 453–54
the defendant was indicted, as part of the “Mineola Swingers”
(Tex.Crim.App. 2005) (defendant’s sweeping direct-exami‑
nation testimony disavowing any sexual misconduct with minors investigation, for one count of aggravated sexual assault in which
opened the door to admission of extraneous-offense evidence he was alleged to have caused two minor children to engage in
of defendant’s sexual misconduct with another minor to rebut sexual conduct with one another. The trial court admitted exten‑
sive evidence pertaining to the other “swinger” defendants and
his sweeping testimony).
In Bass, the defense opening statement put the defendant’s complainants on the theory that it showed the defendant’s “plan”
character in issue, and also mentioned that there might be evi‑ to engage in a sexual exploitation/abuse scheme with several
dence of other allegations. The Court held that the opening other defendants. However, the court held that the evidence of
statement opened the door to the admission of extraneous of‑ the many extraneous acts did not show a plan to sexually assault
fense testimony, in the State’s case in chief, of two other girls who the two complainants for whom the defendant was indicted,
claimed that the defendant molested them. Further, the Court but rather, was “evidence of repeated occurrences of the same
bad act, compounded by numerous additional bad ones.” Id. at
went on to agree with the State’s contention that
*8–10. The court found the evidence was inadmissible under
if the State can show that a defendant has committed
Rule 404(b) because it was character conformity evidence and
similar sexual assaults against unrelated and unconnected
under Rule 403.
children, an affirmative defense allegation that the victim
In Fox v. State, 283 S.W.3d 85 (Tex.App.—Houston [14th
[of the charged offense] fabricated her claim is less likely
Dist.], 2009 pet. ref ’d), the defendant was charged with indecency
to be true. By showing that the victim’s allegations are
by contact with his former step-son. The defendant complained
less likely to be fabricated, the evidence directly rebuts
on appeal of the admission at trial, over objection, that he was a
the defensive claims and has logical relevance aside from
cross-dresser, had a homosexual experience as a teenager, and
character conformity.
was the victim of attempted sexual abuse by an adult male. The
Court of Appeals found that the evidence of cross-dressing was
Bass, supra at 562–63.
not relevant because it did not assist the jury in its determination
of whether the defendant sexually assaulted the complaining
In this case, it is at least subject to reasonable dis‑
witness. In finding the evidence inadmissible, and harmful, the
agreement whether the extraneous-offense evidence
Court commented as follows:
was admissible for the non-character conformity pur‑

In its closing arguments, the State again reminded the
jury of appellant’s cross dressing and told jurors that
they could consider appellant’s cross dressing “because
that’s something you know about [appellant] and what
he is and his back ground that brings him to today.” Ad‑
ditionally, appellant’s teenage homosexual experience
and being victimized sexually as a child were inherently
inflammatory. . . . One of the State’s tactics was to gener‑
ally portray appellant as a deviant personality. With his
deviant-personality evidence, it was but a small leap for
the jury to believe that he committed the crime with
which he was charged. Likewise, previous homosexual
activity would suggest to the jury the likelihood of guilt.
Id. at 95–96.
In Crocker v. State, 2009 WL 4725299 (Tex.App. No. 0508-245/246-CR—Dallas 2009, pet. ref ’d), the defendant was a
preacher who was charged with indecency with an 11-year-old
boy by contact and by exposure. Admitted into evidence over
the defendant’s objection were three incidents that had occurred
nearly 20 years before, where the appellant had gone skinnydipping in the presence of three 10- to 12-year-old boys; had
gone swimming in the baptistry with one of the same boys; and
had been naked while fishing on an overnight fishing trip with
the same boy. Although the defendant had been nude in front
of 11- or 12-year-old boys, there had been no sexual sugges‑
tion, sexual contact, or any physical contact at all. The Court of
Appeals found that the three incidents of extraneous conduct
were not relevant to any fact of consequence, under Rules 401
or 402, because it was not sufficiently similar to the charged
conduct, the extraneous conduct was too remote, and there was
no intervening sexual misconduct of a similar nature. Id. at *5.
In reaching this decision, the Court of Appeals relied on its
own prior case of Harrison v. State, 2004 WL 1663982, *6 (Tex.
App.—Dallas 2004) (there was no proximity in time between the
extraneous conduct 16 years earlier and the charged conduct);
and James v. State, 554 S.W. 2d 680, 682–83 (Tex.Crim.App.
1977) (extraneous offense occurring two years and nine months
prior to offense being tried, with only certain similarities and no
intervening offenses—too remote in time to be admissible on
issue of identity and alibi). The Crocker court held the extraneous
conduct offenses were not sufficiently relevant under Rules 401
and 402 and found their admission was harmful.
In Newton v. State, 301 S.W.3d 315 (Tex.App.—Waco 2009,
pet. ref ’d 2010), the defendant was charged with sexual abuse of
his step-daughter, who was about 10 years of age. The State also
introduced into evidence extraneous conduct evidence that the
defendant had repeatedly sexually abused his older step-daugh‑
ter, L.D., about 25 years before the charged offenses. The court
found the extraneous offense sufficiently similar to the charged
offense since both victims were the defendant’s step-daughters:
Both were about 10 when the defendant sexually assaulted them;
both were similar in appearance; the defendant did not threaten

either of them; and the defendant abused both of them for several
years. The defendant even conceded on cross-examination that
the extraneous offense evidence and the charged offense were
“remarkably similar.” Id. at 318.
The Court of Appeals found that the extraneous offense
evidence regarding L.D. was sufficiently similar to the charged
offenses to be admissible under Rule 404 (b) to rebut the defen‑
dant’s fabrication defense. The court found that remoteness is not
a consideration under Rule 404(b), and that the trial court did
abuse its discretion by overruling the Defendant’s Rule 404(b)
objection. The court found that remoteness was to be considered
in ruling on a defendant’s Rule 403 objection. In analyzing the
relevant Rule 403 factors, the Court of Appeals found that two
factors weighed in favor of exclusion and two weighed in favor
of admission. The Court found that Rule 403 required exclusion
of evidence only when there is a clear disparity between the
degree of prejudice of the extraneous evidence and its proba‑
tive value. Id. at 321–22. As the court could not say there was
a clear disparity between the danger of unfair prejudice posed
by the extraneous offense evidence and its probative value, it
found the trial court did not abuse its discretion by overruling
the Rule 403 objection.
The Court of Criminal Appeals has steadily broadened the
circumstances where extraneous offenses may be admitted in
a child abuse case. If evidence has relevance for a reason other
than character conformity, the extraneous evidence will likely be
found to be relevant, pursuant to Rules 401 and 402, Tex. R. Ev.
Defense counsel should be sure to follow any adverse relevancy
ruling with a Rule 403 objection. As the relevancy window wid‑
ens, the Rule 403 balancing exercise becomes more important.
Caveat: In the past, extraneous offenses were often admitted
in order to rebut a false impression left by a defendant or his
witnesses that he is not the type of person to commit such an
offense. Townsend v. State, 776 S.W.2d 316 (Tex.App.—Houston
[1st Dist.] 1989, pet. ref ’d). However, in Wheeler, the Court of
Criminal Appeals made it clear that false impression evidence
may only be rebutted by cross-examination of the witness as to
the extraneous offenses, not by introducing extrinsic evidence
of them. 67 S.W.3d at 885. The Court nonetheless found that
the admission of extrinsic evidence was proper in Wheeler, to
rebut the defendant’s “frame-up” evidence.
D. Adequacy of Notice

While each extraneous offense statute requires the State to give
the defense reasonable notice in response to a request, the stat‑
utes do not define what constitutes “reasonable notice,” and the
appellate decisions determine reasonableness on a case-by-case
basis. Upon request the State must give some kind of notice of
its intent to offer extraneous offenses, wrongs, or bad acts into
evidence. The State’s open file policy does not satisfy that notice
requirement. Buchanan v. State, 911 S.W.2d 11, 15 (Tex.Crim.
App. 1995); Allen v. State, 202 S.W. 3d 364, 367 (Tex.App.—Ft.
Worth 2006, pet. ref ’d). Failure to give notice of intent to use

photos and pending charge caused evidence to be not admis‑ after it received evidence, it was presented to jury ten days after
sible. Waldmon v. State, 76 S.W.3d 148 (Tex.App.—Beaumont receipt, defendant had court-appointed investigator to assist
2002); Harper v. State, 930 S.W.2d 625 (Tex.App.—Houston investigation of evidence, and defendant had opportunity to
[1st Dist.] 2007). Reasonable notice can be given by actions not cross-examine complainant about evidence).
Oral notification may satisfy the notice requirement of Art.
constituting an explicit statement of intent.
For example, where the State’s notice asserted that certain 37.07, Sec. 3(g), C.C.P. Jackson v. State, 2004 WL 837876 (Tex.
witnesses would be called to testify and attached a copy of the App.—Dallas 2004, no pet.) (not published); Martin v. State,
witnesses’ statements, it was held that the trial court did not 176 S.W.3d 887 (Tex.App.—Ft. Worth 2005, no pet.) (notice
abuse its discretion in admitting the witnesses’ testimony about seven days prior to trial was reasonable when information came
extraneous offenses where defense counsel had made a request from state’s file, which had been open to defense counsel since
for notice of extraneous offenses and did not contend that he did indictment).
In McDonald v. State, 179 S.W.3d 571 (Tex.Crim.App. 2005),
not receive actual notice of the State’s intent to offer the extra‑
the defendant was charged with indecency with a child. The
neous offenses into evidence. Hayden v. State, 66 S.W.3d 269,
State informed the defendant of several acts of
273 (Tex.Crim.App. 2001). Whether notice
uncharged misconduct in four separate
is reasonable is determined by con‑
responses to the defendant’s request for
sideration of the circumstances of the
notice. In particular, the State repre‑
request, the nature of the response,
sented it would attempt to introduce
the timeliness of the response, and
An appellate court will
evidence that the defendant touched
any other relevant circumstances.
“consider
the
notice
that
is
another child’s breast. In none of the
Dix and Dawson, 42 Texas Practice
to be expected or required under
responses did the State inform the
§22.227. The reasonableness of no‑
defense
of its intent to offer evidence
tice turns on the facts and circum‑
the particular circumstances
that
the
Defendant
had pulled down
stances of each case. Owens v. State,
of the case.”
the pants of the other child. The de‑
119 S.W.3d 439, 443–44 (Tex.App.—
fendant objected to the introduction of
Tyler 2003, no pet.).
evidence of the pants incident, contending
The length of time that a request for
there was no notice by the State of its intent to use
notice has been pending is a relevant consider‑
this evidence. The State argued that the defendant had actual
ation. Price v. State, 245 S.W.3d 532 (Tex.App.—Houston
[1st Dist.] 2007). The longer the pendency of the request before notice of the pants incident because the State had allowed defense
a late notice the stronger the case for lack of reasonableness. counsel to view a videotape in which it alleged that the other
Whether notice is given in sufficient time to prevent unfair child had told someone about the incident. Defense counsel
surprise is the primary consideration. Dix and Dawson, 42 Texas stated that he had viewed the videotape and there was no men‑
Practice §22.227, p. 120, 2nd Ed. Notice is not reasonable simply tion of the pants incident. The Court of Criminal Appeals found
because the record shows that the defense was not surprised. An that the trial court erred in admitting the extraneous evidence.
appellate court will “consider the notice that is to be expected or
First, the State submitted documents that purported to
required under the particular circumstances of the case.” Webb
consist of its notice of intent to offer acts of uncharged
v. State, 36 S.W.3d 164, 177 (Tex.App.—Houston [14th Dist.]
misconduct. This appellant was entitled to rely upon the
2000, pet. ref ’d) (opinion on rehearing en banc).
State’s notices and to assume that these acts were the
In Webb, the notice given on the Thursday before the Mon‑
only ones that the State intended to offer. Second, the
day on which trial was scheduled to start was held unreasonable
appellant disputed the State’s claim that he had receive
primarily because the defendant made his request for notice six
actual notice of the pants incident.
months prior to trial. In addition, the timing gave the defense
only one business day to prepare to cross-examine an important
witness and to make any necessary adjustments in trial strategy.
Webb v. State, supra at 178. See also, Hernandez v. State, 914
S.W.2d 226, 234 (Tex.App.—Waco 1996) (notice filed on Friday
afternoon and apparently received by defense counsel on that
day was held not reasonable where the request for notice was
made ten months earlier); Sebalt v. State, 28 S.W.3d 819 (Tex.
App.—Corpus Christi 2000, no pet.) (receipt of notice on the
Friday before Monday trial date was reasonable); Owens v. State,
supra at 444 (notice was reasonable even though received by
defendant three days before trial, as state gave notice one day

Id. at 577.
The State also contended that the pants incident was ad
missible as same transaction contextual evidence.
Under Rule 404(b), however, same transaction contextual
evidence is admissible “only to the extent that it is neces‑
sary to the jury’s understanding of the offense” [footnote
citation omitted]. It is admissible “only when the offense
would make little or no sense without also bringing in
the same transaction evidence” [footnote citation omit‑

ted]. That is, it is admissible when several offenses are “so
intermixed or connected as to form a single, indivisible
criminal transaction, such that in narrating the one, it
is impractical to avoid describing the other” [foot note
citation omitted].
Id.
The Court of Criminal Appeals noted that the evidence
concerning the complainant made perfect sense without bring‑
ing in evidence of extraneous conduct with the other child and
it was clearly divisible because it involved a different victim, at
a different time, after the charged conduct was completed. Id.
“In this case, the primary offense was understandable on its
own facts. We therefore conclude that the trial court abused its
discretion in admitting the uncharged offense without notice
because the appellant was entitled to notice upon request under
Rule 404(b).” Id. at 578.

VI. Election
The rule requiring election has been recognized by Texas courts
since at least 1870. State v. Bradley, 34 Tex. 95, 97–98 (1871). The
rule requires that where the State has pled a single offense and
the evidence shows more than one incident of the same unlaw‑
ful conduct described by the indictment, committed at different
times, the State must elect the particular incident upon which
it relies for conviction upon request of the defendant. Phillips
v. State, 193 S.W.3d 904, 909 (Tex.Crim.App. 2006); Scoggan v.
State, 799 S.W.2d 679, 680 n.3 (Tex.Crim.App. 1990); O’Neal v.
State, 746 S.W.2d 769, 771 (Tex.Crim.App. 1988); Crawford v.
State, 696 S.W.2d 903, 906 (Tex.Crim.App. 1985); Bates v. State,
305 S.W.2d 366, 368 (Tex.Crim.App. 1957); Wilson v. State, 976
S.W.2d 254, 257 (Tex.App.—Waco 1998, no pet.); Cates v. State,
72 S.W.3d 681, 696 (Tex.App.—Tyler 2001, pet. ref ’d); Duffey v.
State, 2009 WL 2596109 *2 (Tex.App.—Dallas, no pet.).
Courts have identified four reasons why the State is required
to elect. First, to identify the offense on which the State relies
for conviction and to distinguish it from an extraneous offense
admitted only for limited purposes. Phillips, supra at 909–910;
Dix and Dawson, 42 Texas Practice §30.52, p. 665; Fisher v. State,
33 Tex. 792, 794 (1871). Second, the election rule requires a jury
to focus as a body on whether the State has proved a specific
incident of conduct by the defendant that constitutes an of‑
fense, rather than simply convicting the defendant for being a
criminal generally. Dix and Dawson, supra; Fisher, supra at 794.
Third, the election rule tends to assure defendants of unanimous
jury verdicts. Phillips, supra at 960; Francis v. State, 36 S.W.3d
121, 123–25 (Tex.Crim.App. 2000). Fourth, election allows the
defendant to identify the incident serving as the basis for the
State’s charge and focus the defense on the particular incident.
Crosslin v. State, 235 S.W.905 (Tex. 1921); O’Neal, supra; Gutie
rrez v. State, 8 S.W.3d 739, 748 (Tex.App.—Austin 1999); Wilson

v. State, 3 S.W.3d 223, 226 (Tex.App.—Waco 1999, pet. ref ’d).
As a result of the Rodriguez decision, the need for the State
to make an election is now greater than ever before. The law in
Texas does not require the State to elect the particular offense
upon which it relies for conviction unless the defendant makes
a request. Scoggan v. State, 799 S.W.2d 679, 680 n. 3 (Tex.Crim.
App. 1990); Crawford v. State, 696 S.W.2d 903, 906 (Tex.Crim.
App. 1985). Phillips, supra at 909. Once the defense makes a
request for an election, “[t]he trial court in its discretion may
order the State to make its election at any time prior to the rest‑
ing of the State’s case in chief. However, once the State rests its
case in chief, in the face of a timely request by the defendant,
the trial court must order the State to make its election. Failure
to do so constitutes error.” O’Neal v. State, 746 S.W.2d 769, 772
(Tex.Crim.App. 1988); Wilson v. State, 3 S.W.3d 223, 225 (Tex.
App.—Waco 1999, pet. ref ’d); Wilson v. State, 976 S.W.2d 254, 257
(Tex.App.—Waco 1998, no pet.); Phillips, supra at 914; Wilson
v. State, 170 S.W.3d 198, 203 (Tex.App.—Eastland 2005, pet.
ref ’d); Duffey, supra at *2.
A defendant should file a motion to elect long prior to trial
asking that the trial court order the State to elect the particular
event or incident that the State is relying upon for conviction. The
incident, event, or conduct should be described in such a way as
to distinguish the particular incident relied upon for conviction
from any other incidents of the same or similar conduct. This
distinction can be made by describing particular circumstances
of the incident, participants, location, periods of time, or even a
particular date. While the “on or about” date alleged in the indict‑
ment does not bind the State to prove the offense occurred on or
about, or even close to that date, Sledge v. State, 953 S.W.2d 253,
256 (Tex.Crim.App. 1997), the State could elect to distinguish the
offense upon which it relies for conviction by a particular date,
and be bound by it. Now it is even more important to have an
election prior to trial so that the defendant knows upon which
allegation he should focus his defense, instead of finding out
after the State rests its case in chief.
Whatever descriptive terms the State uses to distinguish
the incident it relies on for conviction should also be used to
charge the jury. “When the State elects the acts on which it will
rely for conviction, a defendant is entitled to an instruction
charging the jury to consider only the elected acts in deciding
guilt and limiting the jury’s consideration of the other unelected
acts to the purposes for which they were admitted.” Rivera v.
State, 233 S.W.3d 403, 406 (Tex.App.—Waco, pet. ref ’d 2008);
Bates v. State, 305 S.W.2d 366, 368 (1957); Ex parte Goodbread,
967 S.W.2d 859, 860 n. 2 (Tex.Crim.App. 1998); Duran v. State,
2003 W L.124196, *4–5 (Tex.App.—Austin 2003, pet. ref ’d)
(not designated for publication) (after State’s election “appel‑
lant was entitled to have the jury instructed to consider only
the elected acts in determining his guilt, and to have the jury
further instructed regarding the limited purpose for which it
could consider the other acts proved by the State”).
A defendant is entitled to a jury instruction limiting its

consideration of “extraneous” conduct when an election has specifically limit the jury’s consideration to the elected offenses
been made. Bates v. State, 305 S.W.2d 366, 367 (Tex.Crim.App. was harmless error under the facts of this case).
1957); Crawford v. State, 696 S.W.2d 903, 907 (Tex.Crim.App.
1985); Jones v. State, 944 S.W.2d 642, 653 (Tex.Crim.App. 1997);
VII. Jury Instructions
Rankin v. State, 974 S.W.2d 707, 712 (Tex.Crim.App. 1998) (opin‑
ion withdrawing decision in part on grant of reconsideration); As is true with all criminal litigation, a defendant is entitled
Duffey v. State, supra at *3. Unless the jury is instructed to reach to instructions to the jury that present all defensive issues and
a verdict on a particular alleged incident, the State’s election may lesser included offenses raised by the evidence. The trial court
be rendered ineffective and the jury may not be considering is under an obligation to instruct the jury on all theories raised,
regardless of the judge’s personal opinion about the strength
the incident for which the grand jury indicted the defendant.
While there are potentially great benefits to a defendant or credibility of that evidence. Three areas have the potential
when the State is required to elect, there also may be some of unique applications in child abuse offenses: the mental state
requirement, election by the State, and lesser included offenses.
detriments. Whether the defendant decides to file the elec‑
tion may be a tactical decision determined
A. Mental State
by the facts of the particular case. “If
evidence of more than one offense is
It is a comparatively straightforward
admitted and a conviction for either
proposition to say that the proper cul‑
could be had under the indictment,
pable metal state must be alleged in
It is even more important to
and neither the State nor the court
the court’s instructions to the jury.
have an election prior to trial
elects, a plea of former conviction
The equation can be complicated
so that the defendant knows
is good upon a prosecution based
somewhat when reviewing courts
upon one of the said offenses, it be‑
upon which allegation he should delve into the area of “conduct ele‑
ing uncertain for which one the con‑
ments.” McQueen v. State, 781 S.W.2d
focus his defense.
viction was had.” Walker v. State, 473
600 (Tex.Crim.App. 1989). The jury
S.W.2d 499, 500 (Tex.Crim.App. 1971),
charge must limit the culpable mental
quoted in Goodbread v. State, 967 S.W.2d
state (intentional, knowing, or reckless) to the
859, 860 (Tex.Crim.App. 1998); Dixon v. State,
proper “conduct element.” Some crimes are consid‑
201 S.W. 3d 731, 735 (Tex.Crim.App. 2006); Rodriguez v.
ered “nature of the conduct” offenses while others are considered
State, 104 S.W.3d 87, 91 (Tex.Crim.App. 2003); Jones v. State, “result of the conduct” offenses. For example, indecency with
586 S.W.2d 542, 544 (Tex.Crim.App. 1979); Ellis v. State, 318 a child is a “nature of the conduct” offense since it requires the
S.W.2d 655 (Tex.Crim.App. 1958).
jury to find that the defendant touched the child “with an intent
However, “trial upon an indictment does not bar every of‑ to arouse or gratify the sexual desire of any person.” The intent
fense that could be prosecuted under its language; instead, trial element speaks to the purpose of the conduct—the intent to
upon the indictment bars the prosecution only for offenses for arouse or gratify—making it a “nature of the conduct” offense.
which proof was offered at trial. And even for this later category, Caballero v. State, 927 S.W. 2d 128 (Tex.App.—El Paso 1996,
the State or the trial court can exclude an instance of conduct no. pet.); Pizzo v. State, 235 S.W.3d 711, 717 (Tex.Crim.App.
from the jeopardy bar through an election.” Goodbread v. State, 2007). Aggravated sexual assault and sexual assault are also
supra at 860; Rodriguez v. State, supra at 99 n.16 (Cochran, J., both considered to be conduct-oriented offenses. Vick v. State,
dissenting).
991 S.W.2d 830 (Tex.Crim.App. 1999); Mathonican v. State, 194
If the defendant does make the motion to elect, the State S.W.3d 59 (Tex.App.—Texarkana, 2006, no pet.).
is required to elect which act or incident it will rely upon for
B. On or About
conviction. Failure to require the State to elect was at one time
certain reversible error. Scoggan v. State, supra at 680 n.3; O’Neal,
If the evidence has shown that the exact date of the offense upon
supra at 772; Crawford, supra at 905; Bates, supra at 368; Cates v.
which the State is relying for conviction cannot be pinpointed,
State, 72 S.W.3d 681, 696 (Tex.App.—Tyler 2001, pet. ref ’d). It is
an instruction similar to the following should be included in
now firmly established that failure to elect upon timely request
the charge:
results in constitutional error and requires reversal unless it is
You are instructed that the State is not bound by the
found beyond a reasonable doubt that the error did not con‑
date alleged in the indictment but may prove that the
tribute to the conviction or had but slight effect. Phillips v. State,
offense was committed any time prior to the return of
193 S.W.3d 904, 914 (Tex.Crim.App. 2006). Even though failure
the indictment that is within the period of limitations.
to require election is constitutional error, that it is reversible er‑
You are instructed that the statute of limitations for
ror is not certain. See Dixon v. State, 201 S.W. 3d 731, 736 (Tex.
the offense of aggravated sexual assault of a child is 10
Crim.App. 2006); Duffey, supra at *4 (failure of court’s charge to

years after the 18th birthday of the complainant. You are
further instructed that the indictment in this case was
returned on October 1, 2007.
The State should ask the trial court to take judicial notice of
the date of the indictment in order to include it in the instruction.
A jury instruction that does not exclude conduct that oc‑
curred before the defendant turned 17 from the definition of
“on or about” is reversible error. Alberty v. State, 251 S.W.3d
115 (Tex.Crim.App. 2008); Taylor v. State, 288 S.W.3d 24, (Tex.
App.—Houston [1st Dist.] 2009).
C. Elected Offenses

Once the State elects the act upon which it will proceed for
conviction, “the defendant is entitled to an instruction charg‑
ing the jury to consider only the elected act in deciding guilt
and limiting the jury’s consideration of all other unelected acts
to purposes for which they were admitted. Rivera v. State, 233
S.W.3d 403, 406 (Tex.App.—Waco 2007, pet. ref ’d) (citing Bates
v. State, 165 Tex. Crim. 140, 142 305 S.W.2d 366, 368 (1957));
see also Goodbread, 967 S.W.2d at 961 n.2 (election excludes or
limits jury’s consideration of offense by instructing to disregard
or limiting purpose for which evidence is offered).” Duffy v. State,
2009 WL 2596109, *2 (Tex.App.—Dallas, no. pet.). The jury
must be charged in such a way as to distinguish the elected act
from the other acts that have been admitted into evidence. This
can be done by instructing the jury as to a particular date, or by
describing the elected act in such a way as to distinguish it from
the other conduct. In Duffy v. State, the prosecutor described
the elected offense as follows:
The first time, the child says, when she was 7, the first
incident that she can remember when she was 7 years
old. That being that cousins were downstairs. She was
asked to come upstairs, to turn off the television where
the defendant was at, where he shut the door and forced
his penis into her vagina.
Duffy v. State, supra at *2.
The essence of an election includes both the State’s express
election of the primary offense upon which it will proceed
and the trial court’s communication of that selection
through the submission of an appropriate written court
instruction to the jury. The trial court is charged with
discerning the legal effect of the State’s election and
explaining that effect to the jury through the medium
of the court’s charge. Only when the trial court gives
the jury appropriate written instructions is the election
formally accomplished within its proper legal context.
Id. at *3.
In Duffy the court gave an instruction limiting the jury’s

consideration of extraneous offenses to the proper purpose, but
did not instruct the jury specifically to limit its consideration of
guilt or innocense to the offense elected by the State. “Accord‑
ingly, the jury was not properly instructed which offense was
to be considered under the guilt-innocence inquiry and which
offenses were merely extraneous. We conclude the trial court’s
failure to give a limiting instruction concerning the State’s elec‑
tion constitutes error.” Id. Although the Court of Appeals found
that the failure to instruct the jury concerning the election was
constitutional error, the court found it harmless under the facts
of this case. Id. *4–7.
D. Mistake of Fact Defense

In Texas, the mistake of fact defense is not available as to the
age of a child in a child sex abuse prosecution. In other words,
the State need not prove the defendant knew the victim was a
child. Johnson v. State, 967 S.W. 2d 848 (Tex.Crim.App. 1998).
The State only has to prove the age of the child. There used to
be a statutorily based exception that pertained to sexual perfor‑
mances by a child. Section 43.25 (f)(1) of the Texas Penal Code
specifically provided an affirmative defense for a defendant who
“in good faith, reasonably believed that the child who engaged
in the sexual conduct was 18 years of age or older.” That defense
has been eliminated.
E. Unanimous Verdict

One of the more challenging aspects of the charge in a child
sexual abuse case involves when different acts may be charged
in the disjunctive, and when that charge runs afoul of the re‑
quirement of jury verdict unanimity. When the State charges
an individual with different criminal acts, regardless of whether
they constitute violations of the same or different statutory provi‑
sions, the jury must be instructed that it cannot return a verdict
unless it unanimously must agree upon commission of any one
of these criminal acts. In this context, unanimity means that
each and every juror agrees that the defendant committed the
same, single, specific criminal act. Pizzo v. State, 235 S.W.3d
711, 714 (Tex.Crim.App. 2007); Ngo v. State, 175 S.W.3d 738,
745 (Tex.Crim.App. 2005). The question of what a jury must be
unanimous about is determined by the legislative intent of the
applicable statute. Pizzo v. State, supra at 714. Charging a jury
disjunctively on separate offenses involving separate incidents
violates the unanimity requirement. Gonzalez Soto v. State, 267
S.W.3d 327, 337 (Tex.App.—Corpus Christi 2008, no pet.); Cosio
v. State, 2009 WL 2914986, *3–4 (Tex.App.—Corpus Christi
Edinburg 2009).
		

1. When the Jury May Be Charged Disjunctively

Charging the jury disjunctively on alternative theories, or man‑
ner and means, of committing the same offense does not violate
the unanimity requirement. Martinez v. State, 129 S.W.3d 101
(Tex.Crim.App. 2004). Where a child described a single act of
conduct or penetration but was not specific as to what was used

to penetrate, it was permissible to submit a jury instruction al‑ ton[14th Dist.] 2006), the defendant was charged with penetrat‑
lowing the jury to find the defendant guilty if he had used his ing the female sexual organ of the infant complainant. Because
sexual organ to penetrate the child, used his finger to penetrate it was believed, but not determined, that the defendant pen‑
the child, or used his sexual organ to contact the child. Valdez etrated her with his finger, the charge authorized conviction
v. State, 211 S.W.3d 395 (Tex.App.—Eastland 2006, no pet.); if the State proved penetration by the defendant’s finger or by
Pizzo, supra at 715; Kitchens v. State, 823 S.W. 2d 256, 258 (Tex. an unknown object. The Court found no error in the charge
because it instructed the jury disjunctively on different manner
Crim.App. 1991).
In Santee v. State, 247 S.W.3d 724 (Tex.App.—Houston [1st or means of committing a single offense, not different offenses.
Dist.] 2007, no pet.), the court held that submitting an aggra‑ Significantly, the conduct charged—penetration by a finger or
vated sexual assault charge in the disjunctive to the jury did an unknown object—implicated only one subsection of section
not offend the defendant’s constitutional right to a unanimous 22.021, subsection (a)(1)(B)(iii), and did not necessarily refer
verdict. The charge effectively permitted the jury to find the to separate and distinct actions.
In contrast, see Martinez v. State, 190 S.W.3d 254 (Tex.
defendant guilty of the offense in a single verdict if they found
App.—Houston[1st Dist.] 2006, pet. ref ’d),
the defendant caused his sexual organ to
where the jury charge allowed a convic‑
penetrate or contact the victim’s sex‑
tion for aggravated sexual assault upon
ual organ because penetration neces‑
a disjunctive finding between two
sarily includes contact. The jury, in
separate offenses: the contact of the
effect, unanimously determined that
Unanimity means that
defendant’s sexual organ with either
the defendant contacted the com‑
each and every juror agrees
the sexual organ or the anus of the
plainant’s sexual organ whether or
that the defendant committed
complainant. The conduct charged
not they found penetration or just
the same, single, specific
implicated two different subsections
contact.
of section 22.021: subsections (a)(1)
criminal act.
		 2. When It Cannot
(B)(iii) (the person intentionally or
knowingly causes the sexual organ of a
Charging a jury disjunctively on differ‑
child to contact or penetrate the mouth, anus,
ent offenses involving separate incidents
or sexual organ of another person, including the ac‑
does violate the unanimity requirement. The
tor), and (a)(1)(B)(iv) (the person intentionally or knowingly
reasoning behind this rule is that when a charge includes
separate offenses in the disjunctive, it is possible that six jurors causes the anus of a child to contact the mouth, anus, or sexual
could convict the defendant on the first charged offense (while organ of another person, including the actor).
Thus, the charge submitted two distinct criminal offenses,
believing he was innocent of the second offense), and the other
six jurors could convict him of the second offense (while believ‑ which was error since they were charged disjunctively. Martinez
ing he was innocent of the first). Such a result would run afoul at 259. There was no instruction included in the charge to the
of the unanimous verdict rule. Francis v. State, 36 S.W.3d 121, effect that the jury could not return a guilty verdict unless it
125 (Tex.Crim.App. 2000); Hendrix v. State, 150 S.W.3d 839 agreed unanimously that the defendant committed one of the
(Tex.App.—Houston[14th Dist.] 2004, pet. ref ’d). However, the acts. However, there was no objection to the charge; the convic‑
error can be alleviated if the jury is instructed that it cannot tion was affirmed. The court found the error was not egregious
return a guilty verdict unless it unanimously agrees upon the because the evidence reflected that the jury would have either
commission of any one of the criminal acts. Francis, supra; Ngo concluded that the defendant committed both charged acts or
neither—i.e., there was no reason for any individual juror to
v. State, 175 S.W.3d 738, 744 Tex.Crim.App. 2005).
differ on whether the defendant had vaginal or anal contact
		 3. Examples of the Distinction
with the complainant. Martinez, supra, at 261–262.
In Francis v. State, 36 S.W.3d 121 (Tex.Crim.App. 2000), the
In Demps v. State, 2009 WL 189170 (Tex, App.—Amarillo 2009),
the indictment alleged the defendant had sexual contact with State charged indecency with a child in a one-count indictment,
a child on 9/16/05, but introduced evidence of sexual contact introduced evidence of four separate incidents, and elected one
that occurred prior to the week of Sept. 16 at other times and incident of breast touching and one incident of touching of the
places in the same county. Although the jury charge included vagina. The jury was instructed that it could find the defendant
a unanimity instruction, it did not include an instruction that guilty if they found that he touched the complainant’s breast or
required unanimity as to a distinct offense. This was error, but vagina. The Court of Criminal Appeals found that the jury charge
found to be harmless because the State’s evidence and summa‑ violated the defendant’s right to a unanimous verdict because
tion focused on the Sept. 16 event so it was clear to the appellate some of the jury could have found he touched the breast and
some the vagina. Id. at 125.
court that the error did not contribute to the conviction.
In Pizzo v. State, 235 S.W.3d 711 (Tex.Crim.App. 2007), the
In Cook v. State, 192 S.W.3d 115, 119 (Tex.App.—Hous

defendant was charged with indecency with a child by touching
the genitals and breast of the complainant. The evidence at trial
showed that on two separate occasions, in two separate places,
Pizzo touched both the breast and genitals of the complainant
with the requisite sexual intent. Over the defendant’s objection,
the court charged the jury that it could find Pizzo guilty by
touching the breast or the genitals. On appeal the defendant com‑
plained that the jury charge allowed the jury to find him guilty
with a non-unanimous verdict. The Court of Criminal Appeals
first determined that the indecency with the child statute does
not “group indecency by contact by transaction. Consequently,
if a person touches the anus, breast, and genitals of a child with
the requisite intent during the same transaction, the person
is criminally responsible for three separate offenses.” Pizzo v.
State, supra at 718. “Because the indictment charged Pizzo with
touching the breasts and genitals of A.S. in the conjunctive,
Pizzo’s right to a unanimous verdict was possibly violated by the
trial judge’s jury instruction charging breast and genitals in the
disjunctive. Like the charge in Francis, the instruction allowed
the jury to convict Pizzo without reaching a unanimous verdict
on the same act. It is possible that six jurors convicted Pizzo for
touching the breasts of A.S. while six others convicted Pizzo for
touching the genitals of A.S.” Id. at 719.
		

4. Making Harmless Error Reversible

In Hines v. State, 269 S.W.3d 209 (Tex.App.—Texarkana 2008),
the jury was improperly charged that it could convict the defen‑
dant of one count of indecency with a child if it found that he
had intentionally or knowingly touched the victim’s anus, breast,
or genitals. The court stated that the charging error would most
likely have been harmless, since this was a situation involving
a single incident that encompassed all three types of touching
(unlike Francis, which involved multiple incidents). As such,
the dispositive question really was whether the “groping” hap‑
pened at all, and the touches were so bound together that it
was unlikely the jury would have found one without the other.
But . . . at closing argument the prosecutor told the jury that
unanimity was not required: “It’s any combination. Six of you
can think one manner; six of you can think the other; eight,
two, whatever.” Since the State repeatedly urged the jurors to do
what the constitution proscribed—come to a non-unanimous
verdict—the error was, thus, egregious and reversible.
VIII. Jury Argument
Occasionally, the issue of punishment will surface during the
prosecution’s closing argument at guilt/innocence. This is usually
error. In Freeman v. State, 985 S.W.2d 588 (Tex.App.—Beaumont
1999, pet. ref ’d), the prosecutor discussed the ranges of punish‑
ment for the two charges submitted:
And what that means is that . . . aggravated sexual as‑

sault of a child, we talked about the punishment range
from probation to life. With indecency with a child, the
punishment range would be from probation to 20 years.
Defense counsel’s objection to the comment about punish‑
ment ranges was overruled. The Court of Appeals reversed, find‑
ing that it was improper to discuss ranges of punishment during
guilt/innocence argument when the case involves two or more
offenses, since this encourages the jury to convict on the basis of
the amount of punishment rather than on facts supporting guilt.
This is the type of error that is often cured by an instruction to
disregard. However, here, there was no instruction because the
trial court erroneously overruled defense counsel’s objection.
Prosecutors are not prohibited from wearing jewelry that
is tasteful but may express personal opinion. In Green v. State,
209 S.W.3d 831 (Tex.App.—Amarillo 2006), the prosecutor’s
wearing of a small cross around her neck during the trial did
not unduly entangle state with religion as the cross was one
inch by one-half inch in size and was not visible to the trial
judge from a distance of over eight feet. In Ruckman v. State,
109 S.W.3d 524 (Tex.App.—Tyler 2000), the prosecutors were
properly allowed to wear lapel pins indicating their support of
children where both had mentioned during voir dire that they
had four children and expressed concerned for children.
Misstatements of the law during jury argument are im‑
proper and may constitute reversible error. In Peak v. State, 57
S.W.3d 14 (Tex.App.—Houston [14th Dist] 2001), the prosecu‑
tor committed reversible error by repeatedly misstating the law
in regard to the medical care defense. In Abbott v. State, 196
S.W.3d 334 (Tex.App.—Waco 2006), the prosecutor’s comment
during closing argument—that “there is no notion that I believe
he did it, but you did not prove it”—misstated the burden of
proof in the guilt-innocence phase of the trial because it was
possible for evidence of guilt to preponderate for conviction,
but still be insufficient to prove the elements of the crime be‑
yond a reasonable doubt. In Gonzalez Soto v. State, 267 SW3d
327, 337–38 (Tex. App.—Corpus Christi 2008), the prosecutor
argued that the jurors did not all have to agree that one event
occurred in order to convict the defendant. The Court held that
the “‘boilerplate’ unanimity instruction in the jury charge was
not sufficient to mitigate the harm caused by the prosecutor’s
confusing and erroneous argument.”
To be proper, closing arguments must relate to the issues
and evidence in the trial. In Flores v. State, 778 S.W.2d 526
(Tex.App.—Corpus Christi 1989), the prosecutor’s argument
in an aggravated sexual assault case that the State only brings
a certain types of cases to trial was not material to the issue of
whether the defendant was guilty of the charge, and the trial
court committed error by refusing to overrule the objection of
defense counsel. A prosecutor’s suggestion in final argument that
the defendant could receive sex offender counseling in prison
contained evidence outside the record that was prejudicial to
the defendant because the record contained no evidence that

In Weatherby v. State, 61 S.W.3d 733 (Tex.App.—Fort Worth
sex offender counseling was available in prison or it would be
available to the defendant. Esquivel v. State, 180 S.W.3d 689 (Tex. 2001), the State’s argument that the defendant compelled the
victim to testify by sexually assaulting her and pleading not
App.—Eastland 2005).
In a punishment phase closing argument, it was improper guilty was an improper comment because the defendant had a
to argue the effect of the sexual offense on the victim’s parents, constitutional right to a trial. In Villarreal v. State, 860 S.W.2d
where the parents did not testify. Schultze v. State, 177 S.W.3d 26 647 (Tex.App.—Waco 1993), the prosecution’s closing argument
(Tex.App.—Houston [1st Dist] 2005). In Chavira v. State, 2004 during the punishment phase indicating that the defendant did
WL 1418390 Tex.App.—Tyler 2004), the trial court erred in per‑ not rape the victim just once, but forced her to come into the
mitting the prosecution to comment on contents of a videotape courtroom in front of a bunch of strangers, called for a mistrial
during final argument where the videotape was not admitted even though the objection was sustained and instruction to
into evidence. In Washington v. State, 16 S.W.3d 70 (Tex.App.— disregard given, because the argument sought to penalize the
Houston [1st Dist.] 2000), the prosecutor’s statement in closing defendant for exercising his constitutional right to confront
witnesses, and equating the witnesses’ responsibility to testify
argument that the defendant’s girlfriend offered the victim $100
with being subject to rape was extreme and
to drop the charges was improper because
manifestly improper and therefore so
the girlfriend denied that she had of‑
inflammatory that the prejudicial ef‑
fered the victim money and there was
fect could not reasonably be removed
no evidence in the record that she did.
from the minds of the jurors by an
In Ketchum v. State, 199 S.W.3d 581
The prosecutor’s remark that
instruction to disregard. The forgo‑
(Tex.App.—Corpus Christi 2006),
only
the
defendant
and
the
victim
ing are merely some examples of
the prosecutor’s statement during
knew what happened constituted improper jury arguments. The case
cross-examination that she would
an erroneous comment on the
law contains many more examples of
have to agree that “[defendant]
improper,
and proper jury argument.
children would get hurt” constituted
defendant’s failure to testify.
misconduct given that the witness did
not make such a statement.
IX. Guilty Plea Admonishments
In Nauert v. State, 838 S.W.2d 328
By statute, the trial court is required to admonish
(Tex.App.—Austin 1992), the prosecutor com‑
the defendant pleading guilty to a sex offense that he will be
mitted error in jury argument by stating that the jury
should believe the complaining witness because the prosecutors required to meet the requirements of Chapter 62’s sex offender
and the investigators believed her. In Trevino v. State, 979 S.W.2d registration program. Art. 26. 13 (a) (5), Tex. Code Crim. Proc.
78 (Tex.App.—Austin 1998), the prosecutor’s remark made, after The judge is also charged with ascertaining whether the ac‑
he had named all the witnesses who had testified, that only the cused’s attorney advised him about those requirements. Art.
defendant and the victim knew what happened, constituted 26. 13(h), Tex. Code Crim. Proc. Failure to comply with those
an erroneous comment on the defendant’s failure to testify. In two admonishments has spawned a series of challenges to the
Oliva v. State, 942 S.W.2d 727 (Tex.App.—Houston [14th Dist] voluntariness of the plea. For the most part, these challenges
1997), prosecutor’s closing argument at punishment that the have proved unsuccessful.
In Mitschke v. State, 129 S.W.2d 130 (Tex.Crim.App. 2004),
defendant showed no remorse was an improper comment on
the defendant’s failure to testify at the punishment stage because the Court of Criminal Appeals was faced with a due process
there was no evidence that indicated the defendant’s demeanor challenge to the trial judge’s failure to admonish concerning sex
when he testified at the guilt/innocense stage. The prosecutor’s offender registration requirements. The defendant also argued
comment violated the privilege against self-incrimination and that since registration was a direct consequence of his plea, fail‑
encouraged the jury to consider the exercise of that right as ure to admonish him rendered the plea invalid. Both arguments
were rejected. At the time of Mitschke’s plea, the Texas Code of
evidence of need for greater punishment.
In Angel v. State, 627 S.W.2d 424 (Tex.Crim.App. 1982), Criminal Procedure did not require registration requirement
reversal of the defendant’s conviction was warranted by the admonishments.
Commentary: Those requirements only became effective
prosecutor’s argument that it was not contested that the de‑
fendant intentionally and knowingly exposed himself to the September 1, 1999. The Court of Criminal Appeals recognized
victim with the intent to arouse and gratify his sexual desire, that the sex offender registration requirement is a direct coneven though the defendant raised the defense of insanity, where sequence of the guilty plea. However, the Court also reasoned
the only person who could have contested the argument that that even when a consequence is direct, its imposition without
the defendant committed those acts was the defendant himself admonishments might still be justified “as remedial and civil
and the jury may have construed the argument as a reference rather than punitive.” Significantly, the Court characterized sex
offender registration as a non-punitive measure. Consequently,
to the defendant’s failure to testify.

failure to admonish did not automatically render the plea invol‑
untary. In Mitschke, the defendant did not show any harm flow‑
ing from his asserted lack of knowledge about the registration
requirements. Thus failing to admonish the defendant about a
direct, non-punitive consequence of his plea neither violated
due process nor rendered his plea involuntary.
Some later intermediate appellate court decisions dealing
with pre-1999 pleas and admonishments have relied on Mitschke
without, however, addressing the harm issue. Illustration: Cox
v. State, 156 S.W.3d 599 (Tex.App.—Tyler 2004, pet. ref ’d 2005).
Even prior to Mitschke, the majority of Texas intermedi‑
ate appellate courts faced with “involuntary plea” challenges
had found the error harmless. Ducker v. State, 45 S.W.3d 791
(Tex.App.—Dallas 2001, no pet.); Lopez v. State, 71 S.W.3d 511
(Tex.App.—Fort Worth 2002, no pet.). These decisions stressed
the “collateral consequence” aspect of registration. Even when
conceding that registration is a “serious” collateral consequence,
the courts were unwilling to find that failure to admonish about
registration, standing alone, was sufficient to invalidate a guilty
plea. Thompson v. State, 59 S.W.3d 802 (Tex.App.—Texarkana
2001, pet.ref ’d)(analogy to deportation consequences).
Primarily the courts reasoned as followed: The admonish‑
ments of Article 26.13 are not constitutionally required; their
purpose and function is merely to aid the trial judge in deter‑
mining that a guilty plea has been knowingly and voluntarily
entered. Aguirre-Mata v. State, 992 S.W.2d 495 (Tex.Crim.App.
1999)(failure to admonish on punishment range). Consequently,
failure to comply with the statutory admonishment requirements
of article 26.13 is “non-constitutional error,” which is disregarded
unless it affects a substantial right of the accused. Carranza v.
State, 980 S.W. 2d 653 (Tex.Crim.App. 1998)(failure to admonish
on deportation status). Tex. R. App. P. 44.2(b).
A “substantial right” is “affected” in the guilty plea scenario
only if the defendant was unaware of the consequences of his
plea and was misled or harmed by the admonishments given.
Johnson v. State, 43 S.W.3d 1 (Tex.Crim.App. 2001). Although
one Texas intermediate court found such harm, that decision
was reversed on discretionary review. Shankle v. State, 59 S.W.3d
756 (Tex.App.—Austin 2001), reversed, 119 S.W.3d 808 (Tex.
Crim.App. 2003). The Court of Criminal Appeals held that
the defendant’s appeal right was limited because his 40-year
sentence was “punishment recommended by the prosecutor”;
consequently the Court of Appeals should not have addressed
the merits of the defendant’s point of error.
In Stevens v. State, 278 S.W.3d 826 (Tex.App.—Houston
[14th Dist.] 2009), the range of punishment was explained on
voir dire while the defendant was present. The defendant then
pled guilty to the court, which found that he had been admon‑
ished as to the consequences of his plea. Prior to accepting the
plea, the trial judge did not admonish the defendant as to the
punishment range, the sex offender registry requirement, and
the possibility of deportation. The record was silent as to the
defendant’s immigration status. The appellate court held that

when the record is silent as to the possible deportation conse‑
quences of a plea, a reviewing court must infer that the defendant
did not know the consequences of his guilty plea and the error
is harmful, reversing the case. Because the first point of error
was sustained the court did not reach the merits of whether he
was harmed by the failure to admonish as to the sex offender
registry requirements.
In Ex parte Ivan Escobar, No. AP 76,078 (Tex.Crim.App.
1/28/09), the defendant entered an open plea of guilty to ag‑
gravated sexual assault and received 15 years. In his habeas ap‑
plication he claimed that trial counsel was ineffective for failing
to explain the plea documents and particularly that he would
have to take responsibility for the offense, so that his plea was not
knowingly and voluntarily entered. The trial court agreed and
the Court granted relief in an unpublished per curiam opinion.
In Salinas v. State, 2009 WL 385391 (Tex.App.—Ft. Worth
2/12/09), the defendant pled guilty to indecency with a child,
but testified that he did not commit the offense as alleged in
the indictment. On appeal he claimed that the court erred by
not sua sponte withdrawing his plea. Noting that the CCA had
changed many years of established law relieving the trial court
of the duty to withdraw a plea in such circumstances, the ap‑
pellate court affirmed holding that the court only has a duty to
consider a request to withdraw a plea, but since the defendant
never made such a request, the trial court had no obligation to
do so on its own.
In 2007, in addition to its massive rewrite of the registra‑
tion requirements of Chapter 62, the Legislature also amended
Article 26.13(h) by adding: “The failure of the court to comply
with Subsection (a)(5) [admonishments concerning Chapter
62 registration requirements] is not a ground for the defendant
to set aside the conviction, sentence, or plea.” This amendment
applies to pleas entered on or after, September 1, 2007. Pleas
entered before that date are governed by the law in effect when
the plea was entered, and that law remains in effect for that
limited purpose.
This article concludes in the October issue.
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Supreme Court
Renico v. Lett, 130 S. Ct. 1855 (2010), Cert to 9th Circuit; Reversed
Lett was charged with second-degree murder. The trial court granted a mistrial after the jury
foreman expressed that they may not reach a consensus. The jury had only been present for four
days, during which little evidence was presented. Lett was retried and convicted, after which the state
Supreme Court denied a double jeopardy challenge to the second trial. The Sixth Circuit granted
petitioner’s writ of habeas corpus, finding that the Michigan Supreme Court misapplied federal law.
Held: A trial court’s granting of a mistrial after the foreperson confirmed that the jury was deadlocked was “reasonable” under federal habeas law. The Supreme Court found the Circuit court had
misapplied the standard of review for state court decisions. While precedent holds a trial court must
have a manifest necessity in finding a mistrial, no standards or rules exist for identifying “manifest
necessity.” Courts of review must give great deference to trial courts, which use a case-by-case basis
for determining what is necessary in any given situation so long as the court utilizes a “reasonable”
application of clearly established federal law.
Graham v. Florida, 130 S.Ct. 2011 (2010), Cert to Florida COA; Reversed, remanded
16-year-old Graham was convicted of armed burglary and attempted armed robbery and served
a 12-month sentence. Six months later he was tried and convicted by a Florida state court of armed
home robbery and sentenced to life in prison without parole. Cert was granted to determine whether
imposition of life without parole on a juvenile convicted of a non-homicidal offense violates the 8th
Amendment’s prohibition of “cruel and unusual punishment”
Held: The 8th Amendment’s Cruel and Unusual Punishments Clause does not permit a juvenile
offender to be sentenced to life in prison without parole for a non-homicidal crime. Because this case
implicates a particular type of sentence as it applies to an entire class of offenders (juveniles), the
categorical analysis under Atkins, Roper, and Kennedy governs. Under this approach, the Court must:
(1) consider objective indicia of society’s standards, and (2) determine whether the punishment in
question violates the Constitution guided by the standards elaborated by controlling precedents. Here,
the Court concluded that both (1) and (2) indicated that the punishment for the class was unconstitu‑
tional. The Court noted that life sentences for juveniles for non-homicidal crimes has been “rejected
the world over.”
United States v. Comstock, 130 S. Ct. 1949 (2010), Cert to 4th Circuit; Reversed,
remanded
Convicted sex offenders moved to dismiss petitions requesting their indefinite civil commitment
under the Adam Walsh Child Protection and Safety Act. Cert was granted to determine whether
Congress had constitutional authority to enact the Act.
Held: The Necessary and Proper Clause grants Congress authority sufficient to enact the Act. Five
considerations compelled this holding: (1) The Necessary and Proper Clause grants broad authority.
(2) Congress has long delivered mental health care to federal prisoners. (3) Congress had good reason
to pass the statute as it has the power to protect nearby communities from the danger prisoners may
pose. (4) The 10th Amendment does not reserve a zone of authority to the states in this context. (5)
The statute was narrow in scope and did not confer on Congress a general police power, which is
reserved to the states.

Fifth Circuit
In re Flowers, 595 F.3d 204 (5th Cir. 2009)
Fifth Circuit refused to grant Texas prisoner authorization
to file a successive habeas corpus petition under 28 U.S.C. §2254;
the Fifth Circuit rejected prisoner’s argument that he did not
need authorization to file because his first §2254 petition was
rejected as time-barred; because the claims prisoner raised in his
proposed new §2254 petition were, or could have been, raised
in his first §2254 petition (filed in 1998), his new petition was
successive; accordingly, the Fifth Circuit refused to consider the
claims that were raised in that first, untimely §2254 petition; as
to the remaining claims, prisoner did not show that these claims
met the standards of 28 U.S.C. §2244(b)(2) or that he should be
entitled to raise these claims on the basis of actual innocence
(the Fifth Circuit assumed, but did not decide, whether an actual
innocence exception survives §2244(b)’s bar to filing a second
or successive habeas petition).
United States v. Broadnax, 595 F.3d 565 (5th Cir. 2010)
(1) On plain-error review of defendant’s conviction for
possession of a firearm by a previously convicted felon, the
Fifth Circuit rejected defendant’s claim that the district court
had constructively amended the indictment by allowing the
government to prove only that the frame of the revolver he
possessed had moved in interstate commerce, rather than the
specified, completed weapon; the indictment alleged only that a
“firearm” was possessed “in and affecting interstate commerce”;
because the definition of a “firearm” for purposes of this statute
includes the frame, proof that the frame was “in and affecting
interstate commerce” would be sufficient for conviction under
the indictment; the Fifth Circuit distinguished its prior decisions
in United States v. Chambers, 408 F.3d 237 (5th Cir. 2005), and
United States v. Doucet, 994 F.2d 169 (5th Cir. 1993), in both of
which it had found a reversible constructive amendment.
(2) In prosecution for possession of a firearm by a previously
convicted felon, defendant’s stipulation—that, before the date on
which he allegedly possessed the firearm, he “had been convicted
in a court for a crime punishable by imprisonment for a term
exceeding one year, that is, a felony offense”—was sufficient
to establish the prior felony element of 18 U.S.C. §922(g)(1);
notwithstanding the fact that some felony offenses are excluded
under 18 U.S.C. §921(a)(20), the Fifth Circuit refused to find
the stipulation, which was identical to the language of §922(g)
(1), insufficient, especially since the question whether the prior
conviction qualified under the statute was a legal question that
the district court implicitly resolved against defendant by ac‑
cepting the stipulation and denying the defendant’s motion for
judgment of acquittal.
United States v. Martinez-Rio, 595 F.3d 581 (5th Cir.
2010)
Under the Supreme Court’s decision in Melendez-Diaz v.

Massachusetts, __U.S.__, 129 S. Ct. 2527 (2009), certificates of
nonexistence of record (“CNRs”)—offered in illegal reentry
prosecutions under 8 U.S.C. §1326 to prove up the element that
the defendant had not received permission to reapply for admis‑
sion into the United States after a previous deportation—are
“testimonial” and thus subject to the demands of the Confron‑
tation Clause; accordingly, in defendant’s trial, it was error to
admit a CNR to prove this element, in lieu of the live testimony
of the person who had examined the records and made the af‑
fidavit; the Fifth Circuit’s prior contrary decision in United States
v. Rueda-Rivera, 396 F.3d 678 (5th Cir. 2005), did not survive
Melendez-Diaz and hence is overruled; nevertheless, this error
did not, on plain-error review, require reversal because there
was ample other evidence, other than the CNR, to establish that
defendant lacked permission to reapply for admission.
United States v. Carter, 595 F.3d 575 (5th Cir. 2010)
Where defendant, sentenced for crack cocaine offense, was
originally subject to a 10-year (120-month) statutory manda‑
tory minimum sentence, but was then sentenced to a 36-month
sentence on the basis of a motion under 18 U.S.C. §3553(e) and
USSG §5K1.1, he was not eligible for a sentence reduction under
18 U.S.C. §3582(c)(2) and USSG §1B1.10; because the statutory
minimum sentence was at the time of the original sentencing,
and still is, the applicable “guideline range,” there has been no
reduction in the guideline range applicable to defendant, a nec‑
essary precondition for eligibility for a §3582(c)(2) reduction.
United States v. Smith, 595 F.3d 1322 (5th Cir. 2010)
District court did not abuse its discretion in denying—based
on defendant’s 19 prison disciplinary violations—defendant’s
motion, pursuant to 18 U.S.C. §3582(c)(2), to reduce his sen‑
tence based on the retroactive amendments to the crack co‑
caine Guidelines; Application Note 1(B)(iii) to USSG §1B1.10
explicitly allows a court to consider “post-sentencing conduct”
in determining whether to reduce the sentence and the extent
of any reduction.
United States v. Jackson, 596 F.3d 236 (5th Cir. 2009)
(1) District court did not err in denying defendant’s motion
to suppress evidence found in and around defendant’s home
during a search authorized by a state search warrant, because
that evidence was admissible under the inevitable discovery doc‑
trine; the inevitable discovery doctrine applies if the government
demonstrates by a preponderance of the evidence that (1) there
is a reasonable probability that the contested evidence would
have been discovered by lawful means in the absence of police
misconduct, and (2) the government was actively pursuing a
substantial alternate line of investigation at the time of the con‑
stitutional violation; the first prong was satisfied because, if they
had executed a pending federal arrest warrant for the defendant,
the police would have uncovered some of the evidence and would
have obtained probable cause to obtain an unquestionably valid

warrant; as for the second, active-pursuit prong of the doctrine,
an ongoing federal grand jury investigation that had already
led to an indictment (on the basis of which the federal arrest
warrant was issued) clearly satisfied that prong (even assuming
the continuing vitality of that prong of the inevitable discovery
doctrine, which the Fifth Circuit has questioned).
(2) In trial on gun charges, district court did not abuse its
discretion in allowing the government to amend the indict‑
ment, after the close of all the evidence at trial, by replacing the
firearm serial number listed in the indictment with the serial
number of the firearm introduced at trial; a mistake of form
in an indictment may be amended without returning to the
grand jury; because the particular attributes of a firearm are not
actual elements of the offense, the change was one of form, not
substance, and thus permissible; additionally, defendant neither
alleged nor showed any prejudice from the district court’s deci‑
sion to permit the amendment after the government had rested.

Court of Criminal Appeals
Appellant’s PDRs
Chadwick v. State, 309 S.W.3d 558 (Tex.Crim.App.
2010); Affirmed
Appellant was found incompetent to stand trial and ordered
committed to a state hospital, but two-and-a-half years later,
he was transferred back to the county’s custody and brought
to trial for two felonies. They denied his request to represent
himself, and he was represented by appointed counsel. PDR was
granted to determine whether COA erred when it held the trial
judge “could have reasonably concluded that Chadwick was not
competent to represent himself and that, if he had been allowed
to do so, he would not have been able to receive a fair trial[,]”
relying on Indiana v. Edwards, 128 S. Ct. 2379 (2008).
Held: The trial court’s ruling was not an abuse of discretion,
and COA did not err in implying findings of fact supporting the
judge’s ruling. In Indiana v. Edwards, Supremes considered the
issue in this case, viz: whether the federal constitution requires a
state trial judge to allow a mentally ill defendant, upon request,
to proceed pro se at trial. Court noted that it had not addressed
the “relation of the mental competence standard to the right of
self-representation” in its previous cases. Ultimately, the Court
recognized a “mental-illness-related limitation on the scope of
the self-representation right.” It held “the Constitution permits
judges to take realistic account of the particular defendant’s
mental capacities by asking whether a defendant who seeks to
conduct his own defense at trial is mentally competent to do
so. That is to say the Constitution permits States to insist upon
representation by counsel for those competent enough to stand
trial under Dusky but who still suffer from severe mental ill‑
ness to the point where they are not competent to conduct trial

proceedings by themselves.” In reaching this conclusion, the
Court took into account the erratic character of mental illness
and determined that “the trial judge . . . will often prove best
able to make more fine-tuned mental capacity decisions, tailored
to the individualized circumstances of a particular defendant.”
Given the evidence in the record of Chadwick’s behavior before
the trial judge, his refusal to come to court the first day of trial,
and the incoherent pro se motions, and viewing the evidence in
the light most favorable to the trial judge’s ruling, the judge did
not abuse his discretion. Further, COA did not err in implying
findings of fact supporting the trial judge’s decision to deny
Chadwick’s request to represent himself. Judgment is therefore
affirmed.
Flores v. State, __S.W.3d__ (Tex.Crim.App. No. 1016-09,
5/19/10); Affirmed
From the four corners of the sheriff ’s probable cause affi‑
davit, the magistrate could directly find the following facts: (1)
the sheriff was a longtime peace officer with extensive training
and experience in narcotics investigations. (2) The sheriff, in
the course of his career, had observed marijuana and other il‑
legal drugs. (3) The sheriff received an anonymous tip regarding
“narcotics activity,” on an unspecified date, at the residence.
(4) The anonymous informer also told the sheriff that he “had
observed a quantity of cocaine inside the residence in the past.”
(5) The informer gave several details that were later corroborated
in whole or in part. (6) The sheriff found residue, which fieldtested positive for marijuana, in a garbage can located on the
street directly in front of the residence. (7) The sheriff found
what he believed to be marijuana stems, seeds, and residue in
a garbage can on the street directly in front of the residence.
Held: The magistrate who issued the search warrant for
appellant’s residence had a substantial basis for concluding that
probable cause existed to search that residence for marijuana.
Given what the magistrate could find directly from the sheriff ’s
affidavit, the magistrate could also reasonably infer several ad‑
ditional facts, including the fact that the anonymous informer
had some familiarity with appellant.

State’s PDRs
Valtierra v. State, 310 S.W.3d 442 (Tex.Crim.App. 2010),
Reversed/Remanded
Trial court and COA both agreed that Appellant consented
to have cop enter his apartment to talk to Erica, a 13-year-old
runaway. The question on PDR is whether, viewed in the light
most favorable to the trial court’s ruling, the evidence is sufficient
to show that the scope of consent extended to the officer’s act
of walking down the open hallway to knock on the bathroom
door where Erica was said to be taking a shower.
Held: Because the record supports implied, if not explicit,
consent to walk some 20 feet to the bathroom door, we conclude
that the officer’s actions were reasonable and within the scope of

the original consent to enter and investigate Erica’s whereabouts.
Given the totality of these factual circumstances, and viewing
them in the light most favorable to the trial judge’s ultimate
ruling, the legal question is, what would “the typical reasonable
person have understood by the exchange between the officer and
the suspect”? It was objectively reasonable for cop to conclude
that Appellant’s general consent to come inside the apartment to
find and talk to Erica included consent to walk down the open
hallway to knock on the bathroom door. Although the trial judge
did not make an express finding concerning the scope of consent,
he did find that cop “received oral consent to enter the apartment
from Appellant.” Thus, CCA defers to the trial judge’s ultimate
position that cop was lawfully present in the hallway when he
observed the two men in the bedroom making furtive gestures
and throwing items under the bed. That finding does not end
the 4th Amendment inquiry, however, because entry into the
bedroom and the discovery of drug paraphernalia depend upon
the legitimacy of the “protective sweep” that cops made after
first cop saw the brothers Valtierra making “furtive gestures.”
Although COA was correct in concluding that a “protective
sweep” did not provide the basis for cop’s walk down the hallway,
it has not examined the 4th reasonableness of the cops’ actions
after cop saw the furtive gestures. COA’s judgments are reversed
and cases are remanded to that court for further proceedings
consistent with this opinion.
Bowley v. State, 310 S.W.3d 431 (Tex.Crim.App. 2010);
Reversed/Remanded
During guilt/innocence phase of his felony DWI trial, the
state proved up Appellant’s two prior DWIs through a fingerprint
expert. On cross of Appellant the prosecutor, over objection and
an instruction to disregard, referred to the unsuccessful plea
negotiations. COA reversed, concluding that mention of plea
negotiations was “a quick, improper way to negate appellant’s
defense.” Because of this concern, combined with the public
policy favoring plea bargains and a danger that “holding the
error harmless would invite the State to repeat this wrong and
others,” COA found harm and reversed the conviction. Bowley
v. State, 280 S.W.3d 530, 534 (Tex. App.—Amarillo 2009).
Held: COA erred in holding that the prosecutor’s question
to Appellant referencing plea negotiations was improper. Appel‑
lant opened the door to the prosecutor’s question on crossexamination by creating a circumstance in which the jury could
infer that his not guilty plea was truthful. He did so on direct
examination when he stated that he pled guilty in the previous
cases “because [he] was guilty.” Although Appellant’s counsel
did not take the ultimate logical step, the prosecutor clarified
the underlying purpose of defense counsel’s inquiry by ask‑
ing, “You’re not pleading guilty here today because you’re not
guilty, is that right?” Appellant answered in the affirmative. By
testifying that he pled guilty in the previous cases because he
was guilty, then that he pled not guilty in this case because he

was not guilty, Appellant invited the jury to consider his prior
guilty pleas as evidence that he was innocent of the offense for
which he was on trial. No instruction to disregard was neces‑
sary. Judgment is therefore reversed and trial court’s judgment
is affirmed.

Habeas Corpus Opinion
Ex parte Florence, __S.W.3d__ (Tex.Crim.App. No.
76,228, 5/19/10); Dismissed w/o prejudice
In 1992 applicant was serving a sentence for aggravated
assault on a child when he picked up another conviction for
possession of a deadly weapon in prison. He received credit on
his subsequent sentence under Tex.Code Crim.Proc. Art. 42.03,
§2(a)(1) for time he served from March 29 to July 12, 1993. In
2008 he filed a motion for judgment nunc pro tunc in the trial
court seeking credit on his sentence for the subsequent offense
for time served between July 6, 1992, and March 29, 1993. After
the motion was denied, applicant filed a mandamus application
in COA, which denied the application, ruling that applicant
was not entitled to credit for such time because no detainer was
lodged against him prior to his indictment on March 29, 1993.
Held: Writ dismissed. CCA finds three grounds for relief: (1)
applicant is entitled to pre-sentence time credit, and that such
time credit would move his mandatory supervision discharge
date up to November 2009; (2) COA exhibited unethical conduct;
and (3) COA violated due process in denying his application
that would have ordered the trial court to give him the time
credits. An application for writ of habeas corpus under Article
11.07 may be used to raise a claim for pre-sentence time credit
only if an applicant alleges that he is presently being illegally
confined because he would have discharged his sentence if given
the proper time credit. Pre-sentence time credit claims typi‑
cally must be raised by a motion for judgment nunc pro tunc
filed with the clerk of the convicting trial court. The applicant
used that procedure. If trial court denies the motion or fails to
respond, relief may be sought by filing an application for writ
of mandamus in COA, which applicant also did. If COA denies
the application, as in this case, relief may be sought by filing
mandamus in CCA. Applicant did not use that procedure, but
instead sought relief by a post-conviction writ of habeas corpus
under Article 11.07. The application is dismissed without preju‑
dice so that applicant may petition CCA for a writ of mandamus
to COA ordering COA to issue a writ of mandamus to the trial
court.

Direct Appeal
Varga v. State, 309 S.W.3d 92 (Tex.Crim.App. 2010);
Dismissed (relief denied)
A jury found appellant guilty of capital murder and sen‑
tenced him to death. CCA affirmed on direct appeal and denied
relief upon a habeas corpus application. Appellant filed this
pro se motion in the convicting court in which he asserted that

his transfer to and confinement in an institution prior to his
execution violates double jeopardy. The trial court denied this
motion. Appellant now purports to appeal this order.
Held: Appeal dismissed, and no motion for rehearing will
be entertained. Skinner v. State, 305 S.W.3d 593 (Tex.Crim.App.
2010): Article 44.02 provides: “A defendant in any criminal ac‑
tion has the right of appeal under the rules hereinafter[.]” A
“criminal action” no longer exists after a defendant has been
convicted and the direct appeal process has been exhausted.
Once general jurisdiction has expired, and absent direction from
a higher court, a trial court can act only if, and to the extent, it
is authorized to do so by statute. Likewise, appellate jurisdic‑
tion to review a trial court’s order relating to postconviction
DNA testing is limited to the appellate jurisdiction conferred
by statute. Because the trial court has lost general jurisdiction
over this case, and because CCA finds no statute specifically
authorizing the court to rule on such a free-standing pro se
motion (especially when appellant is also actively represented
by counsel), the ruling was not properly issued.

Court of Appeals
Summaries are by Chris Cheatham of the Cheatham Law
Firm, Dallas, Texas.
Williams v. State, 307 S.W.3d 862 (Tex.App.—Fort
Worth 2010)
Evidence that driver vomited, ran red light, and changed
lanes twice without signaling was not factually insufficient as to
DWI simply because of D’s “bad sushi” alternative hypothesis.
“Specifically, [D] contends that ‘the State enjoyed a lower stan‑
dard when attempting to prove the [impairment] definition of
intoxication because the jury was allowed to consider convicting
on insufficient evidence’ . . . Here, because the jury could convict
[D] if it found that he was driving while intoxicated under either
the impairment or per se definition of ‘intoxicated’ and because
the jury entered a general verdict of ‘guilty,’ factually sufficient
evidence of either theory will support the jury’s finding. . . .
Williams testified at trial and offered another explanation for
some of his actions that night. He explained that he had eaten
some sushi at a party, had felt sick, and had run the red light
on purpose so that he could get home to throw up. He also
explained that he had changed lanes without using a blinker
because he saw Officer Brown’s car, thought the officer was in
a hurry, and wanted to get out of his way. Although the jury
could have found Williams’s [sic] testimony to be true, the mere
existence of a reasonable alternative hypothesis for his running
a red light, changing lanes without signaling, and throwing up
does not render the evidence factually insufficient.”

In re Commitment of Hill, 308 S.W.3d 465 (Tex.App.—
Beaumont 2010, pet. dism’d)
No mistrial as to court’s comment “behavioral abnormality
based upon homosexuality” during voir dire. “As phrased, the
trial court’s statement in voir dire appears directed at getting
[D’s] attorney to rephrase a question; it does not appear intended
or capable of being interpreted as an instruction to the jury on
the proper legal definition of the term ‘behavioral abnormality.’
[Also] . . . the trial court’s charge included the correct statutory
definition for the meaning of ‘behavioral abnormality.’”
Roberts v. State, __S.W.3d__ (Tex.App. No.
04-09-00017-CR-San Antonio, 3/17/2010, pet. filed
7/19/10)
Theft by deception conviction upheld where D allegedly had
sexual affairs, after which D’s husband drafted legal petitions for
pretrial depositions of the men amounting to an alleged “shake
down” for “hush money.” Defendant had sexual relations with
complainants, she typed revisions to some of the petitions for
pretrial depositions to investigate claims given to complainants
that were drafted by husband, each complainant received such
a petition, defendant set up meetings between husband and
some of the complainants, and complainants paid $115,000 to
husband, to husband and defendant, or to an alleged children’s
“charity.” Complainants were told that money they were to pay
would, in part, make husband “whole,” but complainants all
paid for some of the same “expenses,” and despite statements
in petitions about divorce, relationship between defendant and
her husband became more “lovey-dovey.” “Appellant testified
she was familiar with Rule 202 and believed it was a legitimate
vehicle to investigate claims prior to filing suit. In support of
this argument, appellant offered the testimony of an expert,
who testified a lawyer does not have to decide whether he or
she actually has a claim before serving a Rule 202 petition, and
such a petition is a valid legal mechanism to investigate a claim.
Although there was no dispute at trial that Rule 202 petitions
are legitimate mechanisms to investigate a claim, the jury was
free to accept the State’s argument that [husband] and [D’s]
use of the petitions under the circumstances presented here
amounted to a ‘shake down’ for ‘hush money,’ thereby rejecting
[D’s] argument that she believed her and husband’s] use of the
petitions was legal.”
Sandoval v. State, 310 S.W.3d 73 (Tex.App.—El Paso
2010)
Felony DWI offense could be used as predicate for felony
murder, contrary to D’s argument that all DWI offenses are
misdemeanors at the moment they are committed. Felony DWI
was completed at the time D, having two previous convictions for
DWI, drove while intoxicated, running a stop light and striking
two pedestrians. The fact that the prior convictions were not
proven until the trial did not alter said analysis.
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the judiciary (except honorary members) and those regularly employed in a
prosecutorial office are not eligible.
Your membership will go into effect upon approval of application and receipt
of annual membership dues. Please allow 6 to 8 weeks for confirmation and
certificate.
 Mr.    Ms.    Mrs.
__________________________________________________________________
First Name      Last Name      Middle Initial
__________________________________________________________________
Law Firm
__________________________________________________________________
Mailing Address
__________________________________________________________________
City                State          Zip
__________________________________________________________________
Telephone             Fax
__________________________________________________________________
Email              County
__________________________________________________________________
Bar Card Number
__________________________________________________________________
Date of Birth
__________________________________________________________________
Name of other local criminal bar association or section

Nominating Endorsement (must be completed)
As a current member of TCDLA, I believe this applicant to be a person of
professional competency, integrity, and good moral character.
__________________________________________________________________
Signature of Endorser (must be current member)
__________________________________________________________________
Printed Name of Endorser (must be current member)

Membership Category (please check one)









First-Time Member — $75 per year
Renewing Membership — $150 per year
Voluntary Sustaining Member — $300 per year
Sustaining Member — $200 per year
Affiliate Member (Experts or Legal Assistant) — $50 per year
Public Defender — $50 per year:  Texas or  Federal
Investigator — $50 per year
Law Student — $20 per year

 Capital Resource Listserve
	Access to a listserve consisting of Texas-only lawyers,
investigators, and mitigation specialists who practice in
the capital arena.

Payment Method (please check one)

 Motions Bank and Claims

__________________________________________________________________
Credit Card Number           Expiration Date
__________________________________________________________________
Name on Card			
Signature

 ccess to a capital-specific motions bank and habeas
A
corpus claims for state and federal practice.

 Experts Database
	Access to a database of experts in a wide area of
expertise.
 CLE Opportunites
	Comprehensive substantive continuing legal education.
 Locating Assistance
	Assistance locating capital qualified investigators and
mitigation specialists.

 Check enclosed (payable to TCDLA)
 Visa     Mastercard     American Express     Discover

Mail completed form and payment to

Texas Criminal Defense Lawyers Association (TCDLA)
1717 W. 6th St., Ste. 315 • Austin, Texas 78703
Fax to (if paying by credit card): 512-469-9107
TAX NOTICE $36 of your annual dues ($19 if a Student Member) is for a one-year
subscription to the Voice for the Defense. Dues to TCDLA are not deductible as
a charitable contribution but may be deducted as an ordinary business expense.
The non-deductible portion of regular and initial membership dues is $39 in
accordance with IRC sec 6033.

