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A

s of April 4th, 2011, the Texas legislature only has 56 days left to complete their business in
the regularly called session. Many people are predicting one or more special sessions due
to budgetary issues. Last week, the House approved $3.1 billion from the Rainy Day Fund
to pay the State’s bills from now through August of 2011. This was necessary as state revenues have
not kept up with expenses. Although over $6 billion remains in the Rainy Day Fund, Governor
Perry has said that he would not approve a budget for 2011–2012 that taps that emergency fund.
In regards to criminal law bills, TCDLA is tracking several hundred bills. Although we are playing
defense on many of these bills, there are several positive bills making their way through the system.
The eyewitness identification bill, from the Tim Cole Commission, has already received preliminary approval in both chambers. No other major legislation, either good or bad, has advanced at
this point as committees are deep in their work. Last week, approximately ten lawyers came to the
Capitol to speak against a poorly conceived bill that would significantly impair the ALR system.
This was appreciated as this bill hearing fell on a Tuesday when we track three and sometimes four
committee meetings at the same time.
Two bills vetoed last session are again under consideration. There are several expunction bills in
both chambers that would clarify and improve this statute. Also, a bill improving the sex offender
registration system for some offenders is being heard in the Senate Criminal Justice Committee the
week of April 4th.
The surcharge system has been criticized since it began several years ago. More than one legislator
indicated a bill would be filed to terminate or at least redefine the program. However, the leading proponent of repealing the surcharge program pulled his bill last week due to the high cost
of doing so. In other words, the bill was pulled by the author because the State needs all available
revenue.
We have had a lot of calls regarding the DWI deferred bill. This matter has not yet come up for
a hearing in the Senate although the House heard the bill in late March. The bill is not a “pure”
deferred adjudication and has some mandatory requirements, such as interlock. There are a lot of
mixed feelings in the legislature on this subject and it is too early to predict the future of this bill.
Within the next two months, the legislature intends to do the following: pass a budget, draw new
legislative and congressional districts, pass various Sunset bills to keep several state agencies operating, and pass several “emergency items” such as Voter ID, eminent domain, and elimination of
sanctuary cities. Our goal remains the same—to promote bills that provide for equal justice and
fair play in the criminal justice system. We will do our best to keep our eye on that goal every day,
and I hope to see all of you at Rusty Duncan in San Antonio in June.
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Our Cheese Is on the Move

S

President’s
Message

ome of you may be familiar with a small book that was very popular in corporate circles
ten years or so ago called Who Moved My Cheese, written by Spencer Johnson. The thesis
of the book is that change is inevitable and constant. As soon as we get things the way we are
comfortable with them, they change. We must therefore spend our lifetimes making changes
to accommodate the changes in our lives and circumstances.
TCDLA’s cheese, and indeed the cheese of the defense bar and criminal justice system,
is moving. For several years we have been one of the beneficiaries of a large grant of state
funds that we have used to educate criminal defense lawyers. We have been very conscien‑
tious about getting the most out of these dollars and trying to educate as many lawyers as
possible. Several aspects of that grant are in the process of changing.
First, it looks likely that the funding for the grant, which has previously been held separate
from the general fund, is going to be moved into the general fund. That means the money
(generated by court fees) will be available for uses other than educating the participants in
the criminal justice system. Second, the Court of Criminal Appeals, which administers the
grant, has changed some of the rules governing how the funds are allowed to be used. Third,
these are hard economic times.
TCDLA is effected by these times just as everyone is. We are endeavoring to find ways to
make our budget leaner and more efficient without sacrificing our goals of promoting justice
and educating the criminal defense bar toward that end. This will inevitably mean that some
things our members have been used to for many years may need to be done differently. We
will be looking to do more for our members via the Internet and related electronic technol‑
ogy that is more efficient and substantially cheaper than paper publications. I believe this
will allow us to maintain—even improve—the quality of our services while cutting the costs.
On a larger scope, I suspect that when the legislature adjourns we will all find that our
cheese has been moved in a myriad of ways. Funding for indigent defense, a necessity but
never a popular expenditure with the public, is bound to be effected. I do not think the effect
will be positive. Private clients will expect more for less money from their attorneys and, as
we have already seen, become willing to accept the cheaper lawyer as better than no lawyer
or a lawyer they do not perceive they can afford.
Please be open minded as we try to make changes at TCDLA to accommodate the
economics of this new day. Please support the officers and the board with constructive criti‑
cism as we look to find our moving cheese. While you are at it, remember that your personal
professional cheese has probably also been moved.
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Trial Tactics:
The Art of War
July 14-15, 2011 South Padre Island
August 19, 2011 Richmond
*dates subject to change
Seminars sponsored by CDLP are funded by a state grant administered by the Texas Court of Criminal Appeals.

Joseph A. Martinez

S

Executive
Director’s
Perspective

pecial thanks to the San Antonio Bar—Justice Phylis Speedlin, president, and Jimmy
Ellison, executive director—for allowing TCDLA/CDLP to co-sponsor the 48th Annual
Criminal Law Institute held in San Antonio March 25–26. They had 293 attendees. This is
the oldest CLE event in Texas.
Please start making plans to join us in beautiful San Antonio June 9–11, 2011, for the
24th Annual Rusty Duncan Advanced Criminal Law Course. Breakout sessions include Ap‑
pellate, Computer/Technology, and Boot Camp.This year’s event will also celebrate TCDLA’s
40th anniversary. The Hyatt Regency on the Riverwalk will be the host hotel. Please note that
the TCDLA golf tournament has been moved to back to Thursday, June 9.
We invite all of our TCDLA members to attend the Annual Membership Meeting on
Saturday, June 11, immediately following the adjournment of the 24th Annual Rusty Duncan
Advanced Criminal Law Course—which should be approximately 11:00 am—at the Henry
B. Gonzalez Convention Center in downtown San Antonio.
TCDLA’s legislative effort is being coordinated by the TCDLA Legislative Committee,
chaired by Mark Daniel and Rick Hagen. Allen Place is our senior lobbyist, and Kristin Etter
and David Gonzalez also serve as our lobbyists. They will keep membership up to date on
bills during the session. Please go to our website and get on the TCDLA Legislative listserve.
We have a Legislative Update phone conference call scheduled for Thursday, April 20,
at 4:00 pm (CT). Please go to our website for more information.
President-Elect Gary Trichter invites all our members to join him for the Members
Retreat July 27–30, 2011, at the unique T-Cross Ranch in the Shoshone National Forrest
outside of Dubois, Wyoming. The ranch lies at an elevation of 7,800 feet in an untouched
country of pine forests and open meadows, trout-rich streams, and small lakes, with endless
vistas rising well over 11,000 feet—scenically magnificent. Space is limited. Please go to our
website for more information.
Please join us for the following fun summer CLE events:
July 14–15 South Padre Island, Trial Tactics: The Art of War

August 3–4
August 5
August 10
August 11–12

Austin, Innocence Training for Lawyers
Austin, topic TBA
Houston, Field Sobriety Training
Houston, 9th Annual Top Gun DWI

August 19 Richmond, Trial Tactics: The Art of War
August 19 San Antonio, topic TBA
Good verdicts to all.

The Rusty
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(June 9, 2011)
Harold Danford,
Coordinator

Go online at
www.tcdla.com for
pre-registration
rate
Sponsor a hole!

Silverhorn Golf Club

Get your
team ready

FIRST TIME OFFENDERS
INTRO TO TDCJ
The purpose of our company is to help your clients who are going to TDCJ for the first time.
We explain what will happen to them in TDCJ. What they should or should not do. We want
them to be safe and stay out of trouble with other inmates and staff.
Not only will you be providing additional service to your client, at no cost to you, you will
be eliminating a lot of phone calls to you. The questions about TDCJ from your clients, their
moms, and other family members will come to us. By having Texas Prison Consultant take
these calls you will save time and money. We are not attorneys and can not answer legal
questions.
Please call us at (830)626-0672 or email Texas Prison Constant at napctx@yahoo.com or
www.texasprisonconsultant.com. We will answer any questions you might have.

Texas Prison Consultant

Greg Westfall

I

Editor’s
Comment

figured out several years ago that emotional devastation over the death of a dog is kind of
optional. Our first standard poodle died due to a bad reaction to anesthesia. Mollee and I
were devastated, of course, and sat at our dining room table in shock. At once, without giving
it much of a thought, I went to the recycling and pulled out the classified ads. Five hours after
our first standard poodle, Truman, died, we had our second standard poodle, Hugo, who is
black. Later, Mollee decided she wanted another standard poodle, and we added Scarlett, a
red female, to our stable.
Two standard poodles is a handful. They are big dogs. It’s like having two miniature
ponies walking around the house. They eat a lot. They used to knock the kids over. And they,
like the kids, love to go to our ranch. We went there for spring break this year.
At the ranch, we just let the dogs (and the kids) take off. The dogs do more exploring,
seemingly, than the kids do. They walk the trails side-by-side in formation, tails up and wag‑
ging in unison. They have been sprayed twice by skunks. They have gotten indescribably
dirty. But never have I worried about them.
On about day two of our spring break, around five p.m., my son hollered to me that
Hugo was foaming at the mouth. I went to check and he was indeed, but it was from panting.
His glands had also cut completely loose, which necessitated an immediate bath. I got that
done and went back to hanging around. An hour or so later, just before dark, Mollee asked,
“Where’s Scarlett?” Immediately I started adding it up. Hugo’s condition, which I had not
given much thought to, was totally consistent with some kind of traumatic event. This was
not good. The moon was basically full during this time and the coyotes had been very active.
Evening-time coyote attacks are not unheard of. Hell, one attacked our beloved governor

during the morning, right? But I digress.
In any event, I quickly decided that Scarlett was dead. Of
the two, Hugo is much bigger. He is the leader. Scarlett is the
follower. Worse, she never struck us as being all that smart—at
least when compared to Hugo or other standard poodles. And
now she was gone. And it was dark. So I figured it was the classic
deal. Hugo and Scarlett are trotting along and happen upon a
pack of coyotes, hungry, agitated, yelping like they do. Then, the
first law of nature kicks in. For Hugo, the truism goes something
like this: “Scarlett, my dear, I don’t have to run faster than these
coyotes. I only have to run faster than you.” The whole chivalry
thing is probably lost on a dog.
As you might imagine, that was a bad night in our little
ranch house. My son was inconsolable. Surprisingly, my daugh‑
ter didn’t seem to much care. Dogs have never really been her
favorites. She quietly read a book while by son gathered up on
the floor in a fetal position and cried. Quietly, Mollee and I
started looking for a new dog.
We stayed out there one more night. Still, no Scarlett. Even
Hugo was depressed. He lay on the couch looking out the win‑
dow, sighing from time to time. But the conversation inside had
shifted. Mollee had found a new little female standard poodle
puppy—red, just like Scarlett—in Ada, Oklahoma. She had
emailed with the breeder, and the puppy was there and avail‑
able. So on Wednesday, Mollee put up a little “lost dog” sign on
our fence, mainly to appease our son, and we took off from our
ranch in Dublin, made a stop in Fort Worth to drop off Hugo,
and immediately drove to Ada, Oklahoma. Twelve hours after
our journey began, we arrived back in Fort Worth, catatonic and
$1,200 poorer but with a very cute little 13-week-old female red
standard poodle who had been named “Stella” in the truck on
the way back. Friday morning, of course, I got the call.
It is hard to get to know people out in the country, when
you just own some land out there. Neighbors are far away. You
really don’t see people except on the road. So when Lonnie Smith
called me that morning as I was on my way to the office, I didn’t
recognize him. But the conversation started, “I think I’m looking
at your dog.” He described her. Red poodle. Big. Groomed. Yep,
that’s her. He said he first saw her jogging to Proctor about a
mile away from our place and knew she belonged to someone,
so he didn’t shoot her. But he couldn’t get her to come to him.
He would keep trying, though, and give me a call. I told him I
would head directly there. I went home and got the two dogs
at the house and went. I got updates from Lonnie as I went. He
still couldn’t get her to come to him, but he was about to get a
burrito from the store and he’d try that.
As it turns out, the burrito worked. I got there and Scarlett
was curled up in the back seat of his truck—weak, simple little
Scarlett, who had just spent four nights in the wild with the

coyotes. Needless to say, I have never looked at her the same
since. Scarlett the survivor. There’s a great lesson in there about
assumptions and judging books by their covers. Once that bur‑
rito finally left her system, I was able to ponder such things. It
was great to have her back.
So then there were three—three standard poodles. They
are a nice complement, I guess, to our one cat, one python (my
daughter’s, of course), two fish, and two kids.
We criminal defense lawyers work hard and our jobs take
a lot out of us. Here’s hoping you also have a “non-law-related”
story to tell.
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here is almost always a way for an imaginative United States probation officer, when
preparing a Pre-Sentence Report (PSR), to suggest an enhancement to the advisory
Guideline range. If you doubt this rather broad statement, you should read United States v.
Kramer, ___F.3d ___, 2011 WL 383710 (8th Cir. 2011) [Panel: Circuit Judges Wollman, Bye,
and Shepherd. Opinion by Judge Wollman].
In Kramer, the Court held that the term “computer” included a cellular telephone used
only to make voice calls and send text messages to a victim; and, that the defendant’s cellular
telephone was a “computer” under the Sentencing Guidelines.
Neil Kramer pled guilty to a violation of 18 U.S.C. § 2423(a)—transporting a minor in
interstate commerce with the intent to engage in criminal sexual activity with her. At his
plea hearing, he acknowledged that he that he had used a telephone—a Motorola Motorazr
V3—to call the victim and to send text messages to her for some six months before the
commission of the offense.
The PSR recommended a two-level enhancement under U.S.S.G. § 2(g)1.3(b)(3) for
using a computer to facilitate the commission of the offense. Kramer’s lawyer objected to
the proposed enhancement; however, United States District Judge Richard E. Dorr of the
Western District of Missouri overruled the objection and sentenced Kramer to 168 months
imprisonment. Judge Dorr acknowledged that he would have sentenced Kramer to 140
months imprisonment but for the enhancement.
Judge Wollman’s opinion includes, in part, the following:

Federal
Corner

[Kramer’s argument on Appeal]
Kramer argues (1) that application of the enhancement was procedural error because
a cellular telephone, when used only to make voice calls and send text messages,
cannot be a “computer” as defined in 18 U.S.C. § 1030(e)(1), and (2) that even if a
phone could be a computer, the government’s evidence was insufficient to show that
his phone met that definition.
[U.S.S.G. § 2G1.3(b)(3) and 18 U.S.C. § 1030(e)(1)]
U.S. Sentencing Guidelines Manual § 2G1.3(b)(3) provides a two-level enhancement
for “the use of a computer . . . to . . . persuade, induce, entice, coerce, or facilitate the
travel of, the minor to engage in prohibited sexual conduct. . . .” “‘Computer’ has
the meaning given that term in 18 U.S.C. § 1030(e)(1),” U.S. Sentencing Guidelines

Manual § 2G1.3(b)(3) cmt. n.1 (2009), that is, it “means
an electronic, magnetic, optical, electrochemical, or other
high speed data processing device performing logical,
arithmetic, or storage functions, and includes any data
storage facility or communications facility directly re‑
lated to or operating in conjunction with such device,”
18 U.S.C. § 1030(e)(1). It does not, however, “include an
automated typewriter or typesetter, a portable hand held
calculator, or other similar device.” 18 U.S.C. § 1030(e)(1).
[Does the Term “Computer” Include a “Basic Cell
Phone” Being Used Only to Call and Text Message
the Victim? Yes!]
Kramer first argues that the district court incorrectly
interpreted the term “computer” to include a “basic cell
phone” being used only to call and text message the vic‑
tim. In his view, the enhancement should apply only
when a device is used to access the Internet. We disagree.
[The Court’s Reasoning]
The language of 18 U.S.C. § 1030(e)(1) is exceedingly broad.
If a device is “an electronic . . . or other high speed data
processing device performing logical, arithmetic, or storage functions,” it is a computer. This definition captures
any device that makes use of a electronic data processor,
examples of which are legion. Accord Orin S. Kerr, Vagueness Challenges to the Computer Fraud and Abuse Act,
94 Minn. L.Rev. 1561, 1577 (2010) (“Just think of the
common household items that include microchips and
electronic storage devices, and thus will satisfy the statu‑
tory definition of ‘computer.’ That category can include
coffeemakers, microwave ovens, watches, telephones,
children’s toys, MP3 players, refrigerators, heating and
air-conditioning units, radios, alarm clocks, televisions,
and DVD players, in addition to more traditional com‑
puters like laptops or desktop computers.” (footnote
omitted)). [Emphasis added.]
Additionally, each time an electronic processor per‑
forms any task—from powering on, to receiving keypad
input, to displaying information—it performs logical,
arithmetic, or storage functions. These functions are the
essence of its operation. See The New Oxford American
Dictionary 277 (2d ed. 2005) (defining “central process‑
ing unit” as “the part of a computer in which operations
are controlled and executed”).
Furthermore, there is nothing in the statutory defini‑
tion that purports to exclude devices because they lack a
connection to the Internet. To be sure, the term computer
“does not include an automated typewriter or typesetter,

a portable hand held calculator, or other similar device.”
18 U.S.C. § 1030(e)(1). But this hardly excludes all nonInternet-enabled devices from the definition of “com‑
puter”—indeed, this phrasing would be an odd way to
do it. Whatever makes an automated typewriter “simi‑
lar” to a hand held calculator—the statute provides no
further illumination—we find few similarities between
those items and a modern cellular phone containing an
electronic processor. Therefore we conclude that cellular
phones are not excluded by this language.
Of course, the enhancement does not apply to every
offender who happens to use a computer-controlled mi‑
crowave or coffeemaker. Application note 4 to §2G1.3(b)
(3) limits application of the enhancement to those offend‑
ers who use a computer “to communicate directly with
a minor or with a person who exercises custody, care, or
supervisory control of the minor.” U.S. Sentencing Guide
lines Manual § 2G1.3(b)(3) cmt. n.4 (2009). Therefore,
the note continues, the enhancement “would not apply to
the use of a computer or an interactive computer service
to obtain airline tickets for the minor from an airline’s
Internet site.” Id. This is a meaningful limitation on the
applicability of the enhancement, but it is no help to
Kramer.
We acknowledge that a “basic” cellular phone might
not easily fit within the colloquial definition of “computer.”
We are bound, however, not by the common understanding of that word, but by the specific—if broad—definition
set forth in § 1030(e)(1). Now it may be that neither the
Sentencing Commission nor Congress anticipated that a
cellular phone would be included in that definition. As
technology continues to develop, § 1030(e)(1) may come to
capture still additional devices that few industry experts,
much less the Commission or Congress, could foresee. But to
the extent that such a sweeping definition was unintended
or is now inappropriate, it is a matter for the Commission
or Congress to correct. We cannot provide relief from plain
statutory text. See United States v. Mitra, 405 F.3d 492,
495 (7th Cir. 2005) (“As more devices come to have builtin intelligence, the effective scope of [§ 1030(e)(1) ] grows.
This might prompt Congress to amend the statute but does
not authorize the judiciary to give the existing version less
coverage than its language portends.”). [Emphasis added.]
[Was the Evidence Sufficient to Prove that Kramer’s
Cell Phone Was a Computer? Yes!]
Kramer’s second contention—that the government’s evi‑
dence was insufficient to demonstrate that his cellular
phone was a computer—also fails. “The government must

prove the facts needed to support a sentencing enhance‑
ment by a preponderance of the evidence, and we review
the district court’s fact findings for clear error.” United
States v. Kain, 589 F.3d 945, 952 (8th Cir. 2009).
[The Court’s Reasoning]
The government introduced the phone’s user’s manual
and a printout from Motorola’s website describing the
phone’s features. See JA 1-120. The government did not,
however, offer any expert testimony regarding the phone’s
capabilities. Although doing so might have aided our
review, the materials presented to the district court were
sufficient to show by a preponderance of the evidence
that Kramer’s phone was an “electronic . . . or other high
speed data processing device” that “perform[ed] logical,
arithmetic, or storage functions” when Kramer used it
to call and text message the victim.
The printout reveals that the phone is powered by a
“680 mAh Li-ion” battery, JA 118, has “5MB” of memory,
JA 119, is capable of running software, id., makes use of
a “Graphic Accelerator” to run its color display screens,
id., has a “User-customizable” main menu, id., and comes
with “Preloaded” text messages, JA 118. Also, the user’s
manual contains a “Software Copyright Notice” which
warns that the phone “may include copyrighted Motorola
and third-party software stored in semiconductor memo‑
ries or other media.” JA 105. Together, these are sufficient
to show that the phone makes use of an electronic data
processor.
Furthermore, that processor performs arithmetic,
logical, and storage functions when the phone is used
to place a call. The user’s manual notes that the phone
“keeps lists of incoming and outgoing calls, even for calls
that did not connect,” JA 61, and “displays the phone
number for incoming calls in [the] phone’s external and
internal displays.” JA 66. Additionally, the phone keeps
track of the “Network connection time,” which is “the
elapsed time from the moment [the user] connect[s] to
[the] service provider’s network to the moment [the user]
end[s] the call by pressing [the end key].” JA 84. This
counting function alone is sufficient to support a find‑
ing that the phone is performing logical and arithmetic
operations when used to place calls.
The same is true when the phone is used to send
text messages. Most fundamentally, the phone stores sets
of characters that are available to a user when typing a
message. See JA 42, 44. As the user types, the phone keeps
track of the user’s past inputs and displays the “entered
text,” see JA 44, i.e., the message being composed. The

user may also delete characters previously entered, ei‑
ther “one letter at a time” or all at once. Id. In addition,
the phone allows the users to “set different primary and
secondary text entry modes, and easily switch between
modes as needed when [they] enter data or compose a
message,” including “iTAP” mode which uses “software”
to “predict[ ] each word” as it is entered. JA 35. These
capabilities all support the district court’s finding that
the phone performed arithmetic, logical, and storage
functions when Kramer used it to send text messages
to the victim.
[The Court’s Conclusion]
Steve Wozniak, co-founder of Apple Computer, recently
mused: “Everything has a computer in it nowadays.”
But is an ordinary cellular phone—used only to place
calls and send text messages—a computer? The district
court, relying on the definition of “computer” found in
18 U.S.C. § 1030(e)(1), concluded that Neil Kramer’s was,
and imposed an enhanced prison sentence for its use in
committing an offense. We affirm.

My Thoughts
The lawyers in our firm were discussing whether to buy the first
model of the iPhone for our lawyers and legal assistants. One of
my partners commented: “We’re not buying telephones. We’re
buying computers that we can make calls with.” It would never
have occurred to me then that under U.S.S.G. § 2G1.3(b)(3), an
enhancement would be appropriate in any case for someone who
used a Razr or iPhone just to make calls or send text messages.
Now, we know that it has happened—and that it will happen
over and over again.
Buck Files, a charter member of TCDLA, practices in Tyler, Texas,
with the law firm Bain, Files, Jarrett, Bain & Harrison, PC.
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Kudos
Kudos to Joshua Webber of Dallas, who won the suppres 
sion of ½ pound of meth located under the seat of his
client’s vehicle. In this enhanced first-degree felony case,
the Dallas County Drug Court judge determined that
the search was not an inventory search, and that Gant
required suppression. The State gave notice of appeal of
the trial court’s ruling on March 24, 2011. Webber also
secured the suppression of two pounds of cocaine found
in the console of the vehicle driven by his client. The
court found that the there was no reasonable suspicion
for the detention or the stop and ordered the suppression,
and the case was dismissed.
A special recognition is due Tom Brown, who tried an
 
intoxicated manslaughter case this week. An 18-year-old
client with 15-year-old cousin had been drinking all night
and hit an oncoming car head on, killing the driver of
the other car. The family of the victim wanted major pen
time (offer was 10 TDC). Tom had friends and relatives of
client testify that he was a good kid who had turned his
life around as a result of the wreck, finishing with client
apologizing to victim’s family, asking with true remorse
for forgiveness. Jury came back with 10 probated. Tom
says: “When the victim’s family was allowed to address
the client after sentencing, three of the adult children of
the victim each told the client that after listening to him
testify they accepted his apology and did forgive him.
The whole courtroom started crying, the two families met
in the middle, hugging each other, including the victim’s
family hugging the client. Even the judge choked up.”
Incredible story, Tom. Bravissimo.
David Callahan got the two-word verdict in Parker
 
County on a charge for possession of meth, enhanced by

prior felony to second degree. David was assisted “with
wise counsel and help of Judith Hearn and her paralegal,
Rose Durbin, as well as investigator Bobby Walton.” As
David adds: “I think it takes a team to try a case like this.
I had a village. I posted some issues on [the TCDLA]
listserve and received sage advice and support from
several members. In trial, Larry Moore of Fort Worth took
my call at 9:15 p.m., at his home, and provided much
needed in-trial advice and support.” Congratulations,
David. And way to go, village.
Kudos go out to TCDLA board member Sarah Roland,
 
who has been made a partner in Jackson & Hagen in
Denton. Sarah’s motion “Application for Writ of Habeas
Corpus” appears in this month’s Catch of the Day.
Texas Super Lawyers came out with its latest list of “Ris 
ing Stars” in Texas, and the following TCDLA members
are due recognition for being so honored:
Heather Barbieri, Plano
Hunter Biederman, Frisco
Jason Cassel, Longview
Kerrisa Chelkowski, San Antonio
Fred Dahr, Houston
George DeGeurin Jr., Houston
Shawn Dick, Georgetown
Kristin Etter, Austin
Tyler Flood, Houston
Charles Ganz, Houston
Martin A. Gibson, College Station
David M. Gonzalez, Austin
Craig Greaves, Bryan
Phillip Hayes, Dallas
Nancy Kennedy, Dallas
Laurie Key, Lubbock
Leslie Legrand III, Houston
Christopher Lewis, Dallas
Sam Lock, San Antonio
J. Joseph Mongaras, Dallas
M. Michael Mowla, Duncanville
Emily Munoz Detoto, Houston
Omar Nawaz, Dallas
John M. Parras, Houston
Quinton Grant Pelley, Plano
Heath Poole, College Station
Joshua Saegert, Austin
Josh Schaffer, Houston
Todd Shapiro, Plano
Steven Sheltist, Houston
Mark Thiessen, Houston

2011 Texas Criminal Trial College Faculty
Deans

Lydia Clay-Jackson, Conroe
Tim Evans, Fort Worth
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Susan E. Anderson, Dallas
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Vivian R. King, Houston
Constance A. Luedicke, Corpus Christi
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David P. O'Neil, Huntsville
Kelly Pace, Tyler
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Sara Stapleton, Brownsville
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Michelle Simpson Tuegel, Waco
Daniel Vargas, Edinburg
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John E. Wells III, Livingston
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TCDLA Board of Directors, 2011–12
Officers

Gary Trichter, President
Lydia Clay-Jackson, President-Elect
Bobby Mims, 1st Vice-President
Emmett Harris, 2nd Vice-President
Sam Bassett, Treasurer
John Convery, Secretary
Directors
James Whalen, Collin
Pat Metze, Lubbock
Tony Vitz, Collin
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Jason Cassel, Gregg
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Heather Barbieri, Collin
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Sarah Roland, Denton
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Associate Directors
Joann Jacinto, El Paso
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These candidates and proposed
changes to the bylaws are to be
discussed at the Annual Board Meeting
after the 24th Annual Rusty Duncan
Advanced Criminal Law Seminar on
Saturday, June 11, 2011, at the San
Antonio Convention Center, and will go
before the membership
for approval.

Proposed Changes to the TCDLA Bylaws
(submitted by Gary Trichter, By-Laws Chair)
ARTICLE VII—BOARD OF DIRECTORS

Sec. 2. Executive Committee. The Executive Committee shall consist of the officers of the Association, the editor of the Voice for
the Defense, and other Association members appointed by the President and two members of the board of directors appointed
by the President.

ARTICLE IX—ELECTIONS

Sec. 2. Nominations Committee. Prior to January 31st of each year, the President-Elect shall appoint a Nominations Committee
consisting of all officers and at least one member but no more than 3 members from each of the Association’s membership areas
and all officers. Past-presidents may be appointed to the committee but shall be non-voting members. The President-Elect is chair
of the Nominations Committee shall be designated by the President. The Nominations Committee shall meet, and the members
present shall select its nominee(s) for those positions in the Association that are open for election or re-election. The chair of the
Nominations Committee shall report in writing on or before 90 days prior to the next annual meeting all said nominee(s) for each
such position to the President, the Board of Directors, the Executive Director, and the editor of the Voice for the Defense magazine.
Association members shall be given notice in writing of the nominee(s) for each such elective position on or before 75 days prior
to the next annual meeting. Such notice may be by publication in Voice for the Defense and shall also advise the membership that
any qualified member in good standing may seek election for the position as an officer, other than President, director, or associate
director of the Association by following requisites of Article IX Section 3(b) of the Bylaws. Any disputed questions regarding an
election shall be resolved by those members in good standing who are present and voting at the annual meeting.
[Amendment approved June 28, 2008, TCDLA Annual Meeting, San Antonio, Texas.]
Sec. 3. Nominations
(a)	A voting member may nominate a qualified member for an office or for director or associate director from the floor only if the
Nominations Committee nominee is deceased, withdraws, or is otherwise disqualified.
(b)	A qualified member who desires election as an officer, director, or associate director of the Association may file a petition
to that effect. Such petition shall set forth the office sought and shall have attached to it the signed statements of twenty (20)
members who believe the petitioner is qualified for such office or directorship and will perform the duties imposed by the office sought. Petitions for President-Elect shall also contain the statements of at least ten (10) officers and/or directors in support
thereof. A qualified member desiring to be elected to the office of President-Elect shall be required to have an additional 30
signed statements of members who believe the petitioner is qualified for that office and will perform the duties imposed by
that office. Such petition shall not be required of those nominated by the committee under Section 2 of this article. Petitions
for election to an office, directorship, or associate directorship must be delivered to the Executive Director at the main office
of the Texas Criminal Defense Lawyers Association in Austin, Texas, 50 days prior to the annual meeting.
(c)	A member is disqualified to be an officer candidate where the member is either married to or has an intimate relationship
with a Texas Criminal Defense Lawyers Association or Criminal Defense Lawyers Project full-time or part-time employee.
(d)	An officer becomes disqualified from office where the person has filed as a judicial candidate for the Texas Court of Criminal
Appeals. This disqualification will be valid only so long as either TCDLA or CLDP are financial grant recipients or applicants.
(e)	In nominating Directors and Associate Directors, the Nominating Committee shall give preference to applicants from TCDLA
Districts that do not yet have a representative.
Sec. 4. Voting Procedure
(a)	Written ballots shall be mailed, e-mailed, or faxed to members in good standing no later than 30 days prior to the annual
meeting. To be valid, ballots must be returned by the member and received by the Executive Director no later than ten days
before the annual meeting. Each member in good standing shall be entitled to one vote for each contested race. The results
of the voting shall be announced when the ballots have been counted and a winner determined, but in no event later than at
the annual meeting.
(b)	If ballots are mailed, the envelope shall be clearly and conspicuously marked: “TCDLA Voting Ballot.” If emailed or faxed, the
“subject” or “Re:” line will be clearly and conspicuously marked “TCDLA Voting Ballot.” The ballot sent shall have a place
provided for the member to both print and sign their name. Only legible and signed ballots will be counted. Members can
return their ballots by mailing, faxing, or emailing them to the Executive Director.

ARTICLE VII—BOARD OF DIRECTORS

Sec. 5. Vacancies. A vacancy occurring in the Board of Directors caused by the death, resignation, or removal of the person elected
thereto may be filled by appointment of any eligible member by the President, subject to confirmation by the Board of Directors.
The president shall give preference to those eligible members who have most recently applied for a board or associate board position. Further preference shall be given to those applicants who are either from the same district where the vacancy exists or where
a district is under represented. The president can nominate any other member to fill a vacancy after the applicant preferences and
pool have been considered.
Confirmation shall be secured by a quorum of the directors so long as each director received ten days notice of the vote. The failure
of any director to send in his or her vote within ten days after the date the poll is placed in the mail to him or her shall NOT be
counted as a vote for confirmation. For quorum purposes, a director may choose to abstain from actually voting by timely sending
in a vote of abstention.
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All results for every forensic science method should indicate the
uncertainty in the measurements that are made, and studies must be
conducted that enable the estimation of those values.1

O

n August 5th, 2010, prosecution expert Rod Gullberg
was handed a breath alcohol test ticket with the values
0.081 and 0.080 printed on it. Assuming proper quality assur‑
ance procedures and testing protocols were followed, all parties
agreed that these were the results of an accurate and reliable test.
Mr. Gullberg was then asked, given these results and the fact
that this was an accurate and reliable test, could he state beyond
a reasonable doubt that this individual’s breath alcohol concen‑
tration (BAC) exceeded a 0.080 (the per se limit in Washington
state). Mr. Gullberg responded, “I would have to say yes based
on these results here.”
Similar evidence and testimony, concerning a range of fo‑
rensic measurements, is introduced in courtrooms around the
country every day. And based on such evidence and testimony,
citizens accused of all manner of crimes are found guilty. In
the context of a prosecution for driving under the influence of
alcohol, where guilt may be based on a number alone and the
only way to know what an individual’s breath or blood alcohol
concentration is comes from a machine, many simply plead
guilty in the face of such evidence. But what if the results from
an accurate and reliable test don’t actually mean what most of
us presume?
Despite the fact that the test under consideration was agreed
to be accurate and reliable, within 10 minutes of the testimony
above, Mr. Gullberg reversed himself, stating that he could not
conclude based on the test results that this individual’s BAC
was in excess of a 0.080. In fact, he conceded that despite the
fact that the test was accurate and reliable, there was actually
a 44% likelihood that this individual’s BAC was below a 0.080!
Far more than a reasonable doubt, these “accurate and reliable”
test results barely established the conclusion as more likely than
not! Absent those critical 10 minutes, an innocent citizen could
have been convicted based on evidence that meant something
very different from what the State presented it to establish.
So what happened in those 10 minutes to change Mr. Gull‑
berg’s opinion? Did Mr. Gullberg lie? Were the wrong values
printed on the breath test ticket? Was there something wrong
with the test?

Measurement Uncertainty
To many, the result of a measurement represents a singular, welldefined property of a thing being measured (the “measurand”).
In such a world, a breath test result of 0.080 would be interpreted
as representing an individual’s true and specific breath alcohol
concentration.2 (See Figure 1.)
Unfortunately, reality is not quite so simple. For even the
most carefully performed measurement, the value of a thing
being measured can never be known exactly; all that can ever

be given is an estimated value.3 In fact:
. . . for a given measurand and a given result of measure‑
ment of it, there is not one value but an infinite number
of values dispersed about the result that are consistent
with all of the observations and data and one’s knowledge
of the physical world, and that with varying degrees of
credibility can be attributed to the measurand.4
Thus, in the real world, a breath test result of 0.080 is more
appropriately represented as a packet of values, any of which
could actually be attributed to an individual’s BAC. (See Figure
2.)
If this illustration reminds you of the familiar Bell-Curve,
it is no coincidence. The information obtained from a measure‑
ment, which we call its result, is actually a probability distribu‑
tion that characterizes our knowledge of the measured quantity.5
That we can never know the singular true value of the thing
being measured is due to many factors, including “measurement
error” and imperfect information concerning the measuring
system and thing to be measured.
Measurement uncertainty “reflects the lack of exact knowl‑
edge of the value of the measurand.” 6 It provides a quantita‑
tive statement characterizing the dispersion of values that can

actually and “reasonably be attributed to the measurand.” 7 It
is well recognized that “the result of a measurement is only an
approximation or estimate of the value of the specific quantity
subject to measurement and thus the result is complete only
when accompanied by a quantitative statement of its uncer‑
tainty.” 8 For example, “[n]umerical data reported in a scientific
paper include not just a single value (point estimate) but also a
range of plausible values (e.g., a confidence interval, or interval
of uncertainty).” 9
The most common way of expressing measurement un‑
certainty is as a coverage interval. It consists of range of values
that can be attributed to the measurand as well as a level of
confidence, probability, that the “true” value is contained within
that range. Assuming a measured value of y and an expanded
uncertainty U determined to have a 95 percent likelihood of
containing the true value of a measurand, a complete measure‑
ment result X and the accompanying coverage interval would
be expressed as follows:
Measurement Result = Value C Uncertainty
X  y  U (95%)
Coverage Interval
yUXyU
Returning to the example of a breath test result of 0.080,
then, and assuming an uncertainty of 0.010 with a 95 percent
level of confidence, the right and wrong way to conceive of and
report the result of the BAC measurement is shown in Figure 3.

Thus, despite the fact that the value reported is a 0.080, all
we can really say is that the values that can actually be attributed
to the BAC in question range from .070 to .090 with a 95 percent
level of confidence. This applies to all forensic measurements.
Whether it’s measuring the level of blood alcohol in an indi‑
vidual, the heroin content of a sample, or any other quantity
subject to measurement, the quantities of interest can be deter‑
mined “only within a confidence interval of possible values.” 10
Although there are different approaches for determining
uncertainty,11 the same general principles and tools utilized are
applicable to all measurements.12 First, all sources of uncertainty
which may affect the use to which the result is put must be taken
into account.13 A common way to document sources of measure‑
ment uncertainty, as well as their relationship to each other and
the final result, is a cause and effect diagram. (See Figure 4.)
Once the relevant sources of uncertainty have been identi‑
fied, the amount of uncertainty contributed by each must be
determined.14 These values are then added together to yield
the combined uncertainty, μc .15 Multiplying the combined un‑
certainty by an appropriate coverage factor, k, generates the
expanded uncertainty, U  kμc , discussed above.16 This infor‑
mation is commonly documented in an uncertainty budget.17
(See Figure 5.)
The coverage factor, shown in Figure 6, is important because
it determines how large the coverage interval will be and the
level of confidence associated with it. The actual level of confi‑
dence associated with a given a coverage factor depends upon
the probability distribution associated with our measurement.

each test are likely different, the values reported may give a clear
indication that one of these individual’s BAC is over a 0.08 while
revealing that the values that could actually and reasonably be
attributed to the other’s BAC include those under the per se
threshold. (See Figure 7.)
Here, identical test values but with different uncertainties
yield different results 21 and different interpretations. Depending
on which circumstance applies, a jury may come to a very dif‑
ferent conclusion. Clearly, “considering or not the uncertainty of
a critical result can make the difference between acquittal and a
guilty sentence.” 22 Again, the same thing applies to all measure‑
ments, not just those pertaining to forensic alcohol analysis.
Knowledge of the uncertainty associated with measure‑
ment results is essential to the interpretation of the re‑

For most real world situations, the underlying distribution will
be approximately normal 18 so that k = 2 yields a level of confi‑
dence of approximately 95 percent and k = 2.576 gives a level
of confidence of approximately 99 percent.
Coverage Interval 19
y  kμc  X  y  kμc
One important thing to note is that the uncertainty as‑
sociated with a measurement is likely to differ when the mea‑
surement comes from two different sources. Accordingly, even
where two measurements from distinct entities report identi‑
cal values, the results may have very different meanings. For
example, assume that two individuals submit to a breath test
but on different breath test machines, and that each test yields
a value of 0.095.20 Given that the uncertainties associated with

sults. Without quantitative assessments of uncertainty,
it is impossible to decide whether observed differences
between results reflect more than experimental vari‑
ability, whether test items comply with specifications, or
whether laws based on limits have been broken. Without
information on uncertainty, there is a risk of misinter‑
pretation of results. Incorrect decisions taken on such a
basis may result in unnecessary expenditure in industry,
incorrect prosecution in law, or adverse health or social
consequences.23
Measurement uncertainty is “fundamental to the inter‑
pretation and reporting of results.” 24 Absent a statement of un‑
certainty, a result “lacks worth [and] credibility” 25 and may be
considered “meaningless.” 26 In particular, “[a]ll results for every
forensic science method should indicate the uncertainty in the
measurements that are made.” 27 When the result of a forensic
measurement is reported simply as “‘a number,’ it does not reflect
the accuracy of the measurement and cannot be properly inter‑
preted.” 28 “Estimating and reporting measurement uncertainty
with the number completes the picture and allows us to properly
use the result to make reliable and defensible decisions.” 29

Some Answers
So what happened in those critical 10 minutes to change Mr.
Gullberg’s opinion? Well, when he was initially presented with
the “results” of the breath test in question, they were incomplete
as they did not include any information concerning their un‑
certainty. (See Figure 8.) As we have seen, the picture created
by such incomplete results is rather simplistic. (See Figure 9.)

Without more information, the breath test ticket clearly
seems to communicate that the BAC of the individual in ques‑
tion exceeded the legal limit.
It was only after Mr. Gullberg had declared that he could
conclude that this individual’s BAC exceeded a 0.080 beyond
a reasonable doubt that he was provided with the test’s uncer‑
tainty. To a 99 percent level of confidence, the coverage interval
was defined as 0.0731 ↔ 0.0877. That means that the values
which could actually and reasonably be attributed to the BAC
in question ranged from 0.0731 to 0.0877 with a 99 percent
level of confidence. This creates a very different picture indeed.
In fact, by visual inspection alone we can determine that it
is almost as likely that this individual’s actual BAC is under the
legal limit as it is over. (See Figures 10 and 11.)
And given the coverage interval, Mr. Gullberg was easily
able to confirm that the likelihood that this individual’s true
BAC was under a 0.080 was 44 percent.30 To understand how
this could be determined from the coverage interval, remember
that our test result, and hence the coverage interval itself, is
characterized by a Gaussian probability distribution, i.e., the
Bell Curve. (See Figure 12.)
If the total area under the Bell Curve is defined so as to
equal 1, the probability that the result lies within any range of
values is simply given by the area under the curve contained
within that range. Hence, the probability that this particular BAC
was actually less than the legal limit is given by the area under
the curve within the range from 0.0 to 0.079. (See Figure 13.)
At this point it should be recognized that the inclusion of
uncertainty is not a “get out of jail free” card for those charged
with DUI or any other crime. Just as the uncertainty may dem‑
onstrate a high likelihood that an individual with test values
above the legal limit is actually below that limit, it can go the

Court with respect to the admissibility of a blood test result
absent its uncertainty. The commissioner found the blood test
inadmissible under Washington Rules of Evidence 702 and 403.
With respect to the first evidentiary provision, the Court found
the following:

other way as well. It may show that there is a high likelihood
that an individual with test values below the limit is actually
above that limit. In general, the uncertainty favors neither party.
It simply facilitates the discovery of truth by enabling proper
interpretation of the evidence. Moreover, except in those cases
where the evidence of guilt consists solely of a measurement
result, measurement uncertainty does not dictate a particular
outcome. Although necessary for the proper interpretation of
a measurement result, it is simply another piece of the evidence
for the jury to consider and weigh with the rest of the evidence
in arriving at a verdict.
Rod Gullberg had not lied. The wrong values were not
printed on the breath test ticket. There was nothing wrong with
the test. Gullberg simply had not been provided sufficient infor‑
mation upon which to base a reliable and defensible opinion.
State Toxicologist Fiona Couper and Quality Assurance Manager
Jason Sklerov faced similar lines of questions. Predictably, they
were also unable to properly interpret the State’s breath test
results absent information concerning each test’s measurement
uncertainty. Each of the state of Washington’s top three experts
had been asked to interpret the results of breath tests obtained
by their own program. And each was unable to do so absent
information concerning each test’s uncertainty.

Uncertainty in the Quest
for Truth and Justice
The aforementioned testimony was obtained during a weeklong evidentiary hearing before a panel of three King County
District Court judges.31 The primary subject of the hearings was
whether the State could offer breath test results as evidence in
prosecutions for DUI without providing both the defendant and
jury the uncertainty associated with those results.
Six months earlier, a similar question was raised before
Commissioner Paul Moon of the Snohomish County District

If an expert testifies that a particular blood alcohol con‑
tent measurement is value A, without stating a confidence
level, it is this court’s opinion that the evidence is being
represented as an exact value to the trier of fact . . . [and]
that presenting to the trier of fact the result of a blood
test as an exact numerical value without stating a confi‑
dence level, is not generally acceptable in the scientific
community and misrepresents the facts to the trier of
fact. . . . [T]his court holds that the result of the blood
test in this case is not admissible under ER 702 in the
absence of a scientifically determined confidence level
because it misrepresents the facts and therefore cannot
be helpful to the trier of fact.32
Addressing Evidentiary Rule 403, the Court explained:
It has been this court’s experience since 1983 that juries it
has presided over place heavy emphasis on the numerical
value of blood alcohol tests. To allow the test value into
evidence without stating a confidence level violates ER
403. The probative value of this evidence is substantially
outweighed by its prejudicial value. Therefore this court
holds that the result of the blood test in this case is not
admissible under ER 403 in the absence of a scientifically
determined confidence level.33
The prosecution chose not to present any witnesses at this
earlier proceeding.34 With this as prologue, however, the pros‑
ecution presented testimony from the State’s three top breath
test experts at the King County hearings.35 These experts proved
of little benefit to the prosecution.

King County prosecutors 36 were forced to acknowledge that
their own experts were unable to properly interpret the breath
test results presented, absent information concerning each test’s
uncertainty. They also acknowledged that it was unlikely that
the typical defendant or juror would fare any better and may
be misled by such results as easily as the prosecution’s experts
were. Nonetheless, the State argued that it had no duty to provide
the uncertainty of breath test results to either the defendant or
jury, and that the Court had no power to require it to do so.
It maintained that even though it knew that its evidence was
incomplete and subject to being misleading and misinterpreted
when unaccompanied by measurement uncertainty, the justice
system was intended to permit whatever results such evidence
might engender—even if it meant that innocent citizens would
be deprived of their liberty and guilty individuals set free as a
result.
Washington prosecutors are not alone in this mindset. Al‑
though a few forensic labs properly account for uncertainty in
the results they report, “most [forensic] reports do not discuss
measurement uncertainties or confidence limits.” 37 Yet it is ex‑
actly this type of incomplete and often misleading evidence that
is offered by prosecutors around the country every day. What’s
more alarming is that courts around the country permit this
very evidence to form the basis for depriving citizens of their
liberty on a daily basis as well. Such practices not only threaten
individual liberty, but also strike at the integrity of the justice
system itself by hindering its ultimate mission of determining
the truth. As the King County Court noted:
A prosecutor is a participant in a system of criminal
justice which is, by design, adversarial. Yet, a good pros‑
ecutor will never let the desire to “win” overcome his or
her sense of justice. A trial court will follow precedent
when it rules on matters before the court, but precedent
will never be allowed to overcome the determination of
a good judge to do justice in each and every case. What
was trustworthy and reliable yesterday may not be today.
As concepts of justice advance through each generation
of police, criminal justice practitioners, attorneys, and
judges, we aim to provide better justice than was provided
by those before us. As concepts of science change, we also
need to be ready to move forward with those new, better
practices. Nor should the court allow an instrument or
a machine to determine an element of a criminal of‑
fense—unless there are appropriate safeguards to ensure
that the evidence provided by the machine is what it
purports to be. It bears repeating that—these safeguards
are foundational to our criminal justice system.38

In the end, what this issue boils down to is plain and simple
truth. The defense in this hearing was not asking for something
that would derail prosecutions or preclude convictions. It was
simply asking the court to require the state to report the results
of its forensic measurements in a complete and accurate manner
so that both defendants and jurors could properly interpret that
evidence and would not be misled by it. The court saw the issue
the same way writing:
When a witness is sworn in, he or she most often swears to
“tell the truth, the whole truth, and nothing but the truth.”
In other words, a witness may make a statement that is
true, as far as it goes. Yet there is often more information
known to the witness, which if provided, would tend to
change the impact of the information already provided.
Such is the case when the State presents a breath-alcohol
reading without revealing the whole truth about it. That
whole truth, of course, is that the reading is only a “best
estimate” of a defendant’s breath-alcohol content. The
true measurement is always the measurement coupled
with its uncertainty.39
The Court subsequently recognized that “a breath-alcohol
measurement without a confidence interval is inherently mis‑
leading.” 40
Neither the Lab nor the prosecution provided the court
with any reason why uncertainty either was not or could not
be provided with the result of every test.41 In Washington, the
uncertainty of every breath test that will be conducted on an
instrument over the course of a year can be determined in five
minutes at the time of the instrument’s annual calibration us‑
ing an excel spreadsheet. Thus, whether it’s one test, a hundred
tests, a thousand, or tens of thousands, the uncertainty of all
these tests together can be determined in five minutes, once
a year, and then printed up in a table to be supplied to every
defendant and jury along with the test results. Given the ease
with which the uncertainty can be determined and supplied,
one is left wondering why the state wouldn’t want to supply
this information.
The Panel concluded that for breath test results to be admis‑
sible in prosecutions for DUI, both the defendant and jury must
be provided with the uncertainty associated with those results.
First, under principles of Due Process and the rules governing
discovery, it stated:
[W]e now place the state on notice that every discovery
packet supplied to defendants must contain the confi‑
dence interval for any breath-alcohol measurement the
state intends to offer into evidence in that case. Should

the state fail to comply with this discovery order, then
upon objection, such breath-alcohol measurement will
not be admitted at trial.42
Then, under Evidentiary Rule 702, the Court found:
Once a person is able to see a confidence interval along
with a breath-alcohol measurement, it becomes clear
that all breath-alcohol tests (without a confidence in‑
terval) are only presumptive tests. The presumption, of
course, is that a breath-alcohol reading is the mean of
two breath samples. This answer, however, is obviously
incomplete. (Put another way, a breath-alcohol measure‑
ment without an uncertainty measurement does not tell
the “whole truth.” RCW 5.28.020.) As discussed above,
a breath test reading is only a “best estimate” of an in‑
dividual’s breath-alcohol level. The determination of a
confidence interval completes the evidence. Therefore,
upon objection, a breath-alcohol measurement will not
be admitted absent its uncertainty level, presented as a
confidence interval.43
Thomas Bohan, immediate past president of the American
Academy of Forensic Sciences, hailed the King County Court
opinion as a landmark decision, engendering a huge advance
toward rationality in our justice system and a victory for both
forensic science and the pursuit of truth.

Conclusion
“The ultimate mission of the system upon which we rely to
protect the liberty of the accused as well as the welfare of society
is to ascertain the factual truth.” 44 “Complete, competent, and
impartial forensic-science investigations can be that ‘touchstone
of truth’ in a judicial process that works to see that the guilty
are punished and the innocent are exonerated.” 45 Given the po‑
tential consequences to individuals and society alike, though,
reliance upon forensic science “is not a matter to take lightly,
nor to trust to luck.” 46 Accordingly, “[i]n this age of science we
must build legal foundations that are sound in science as well
as in law.” 47 This can be achieved “only by requiring scientific
evidence to conform to the standards and criteria to which sci‑
entists themselves adhere.” 48 If we are to follow this path, then
we must understand that science can never tell us what is and
is not true: “It is scientific only to say what is more likely and
what is less likely.” 49
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Supreme Court
Walker v. Martin, 131 S. Ct. 1120 (U.S. 2011); Reversed: Ginsburg (9–0)
A California state court convicted Charles Martin of robbery and murder and sentenced him to
life in prison without the possibility of parole. Subsequently, Martin filed a round of habeas petitions
in state court—all of which were denied. He then raised several new claims in petitions for federal
habeas relief in a California federal district court. The court refused to examine the claims because
they were not exhausted in state court. After Martin exhausted these last claims in state court, he
returned to federal court for federal habeas corpus relief. The district court again denied the peti‑
tion, relying on California’s statute of limitations for filing state habeas corpus petitions. On appeal,
the Ninth Circuit reversed the district court, holding that California’s statute of limitations could not
operate as an independent and adequate state ground to bar federal habeas corpus review. The court
reasoned that California’s statute of limitations was not sufficiently defined, nor consistently applied
such that it could bar Martin’s petition.
Held: The California rule requiring state habeas petitions to be filed “as promptly as the circum‑
stances allow” constitutes an independent state ground that is adequate to bar habeas relief in federal
court.

Fifth Circuit
Sixta v. Thaler, 615 F.3d 569 (5th Cir. 2010)
Agreeing with Thompson v. Greene, 427 F.3d 263 (4th Cir. 2005), the Fifth Circuit held that
under the Federal Rules of Civil Procedure and the Rules Governing Section 2254 Cases, the habeas
respondent (i.e., the custodian) is required to serve the respondent’s answer, plus any exhibits thereto,
upon the habeas petitioner. Here, respondent did not attach any exhibits to his answer, and thus there
were none to serve. The Fifth Circuit declined to reach the question about whether the Constitution
or applicable procedural rules required respondent to attach some portion of the state court records
as exhibits to the answer and then to serve those exhibits with the answer pursuant to applicable
procedural rules.
Mathis v. Thaler, 616 F.3d 461 (5th Cir. 2010)
Death-sentenced Texas prisoner could not raise, in a successive habeas petition, his claim that
execution was unconstitutional under Atkins v. Virginia, 536 U.S. 304 (2002) (holding the Eighth
Amendment bars execution of the mentally retarded), because prisoner did not show his Atkins
claim was “previously unavailable” as required by 28 U.S.C. § 2244(b)(2)(A). Particularly, Atkins was
decided in 2002, and petitioner did not show why he could not have raised his Atkins claim in his first
federal habeas petition, in 2003. Moreover, even if his petition met the standards of 28 U.S.C. § 2244,
the petition was time-barred under the AEDPA’s statute of limitations, and the court did not abuse
its discretion when it denied equitable tolling.

United States v. Rains, 615 F.3d 589 (5th Cir. 2010)
(1) In prosecution for manufacture and distribution of
methamphetamine, police had sufficient reasonable suspicion
of criminal activity to justify an investigatory stop of defendant’s
car. Particularly, police received information that (1) a woman in
this car had just purchased an unusual quantity of concentrated
liquid iodine (an ingredient used in the manufacture of meth)
from a veterinary clinic, (2) the same woman had made repeated
purchases of iodine from the same clinic over the past 9 months,
and (3) the person had traveled to a rural area 35 miles away to
make the purchases. It was reasonable for police to infer from
previous discussions with the veterinarian about typical sales of
iodine that the purchase of such a large quantity in a relatively
short time period indicated that the purchaser intended to use
the iodine illegally.
(2) Agreeing with the majority of a split panel in United
States v. Nelson, 484 F.3d 257 (4th Cir. 2007), the Fifth Circuit
held that defendant’s prior conviction for possession of a fire‑
arm in furtherance of a drug trafficking crime in violation of
18 U.S.C. § 924(c) was a “felony drug offense” that could, in
conjunction with another prior conviction for a “felony drug
offense,” properly enhance defendant’s sentence to mandatory life
imprisonment without release, pursuant to 21 U.S.C. §§ 841(b)
(1)(A) & 851. Although 18 U.S.C. § 924(c) could also be violated
by possession or use of a weapon in connection with a crime of
violence as well as a drug trafficking offense, it was proper to
examine the record of conviction to determine that defendant’s
§ 924(c) offense had been tied to drug trafficking, not a crime of
violence. The Fifth Circuit expressed disquietude that its deci‑
sion could be read to support a double enhancement where the
same underlying conduct gives rise to both a substantive drug
offense and a § 924(c) conviction.
Paredes v. Thaler, 617 F.3d 315 (5th Cir. 2010)
The Texas courts did not unreasonably apply clearly estab‑
lished Supreme Court law in rejecting death-sentenced defen‑
dant’s claim that the state trial court violated his constitutional
rights by failing to require a unanimous verdict as to which two
or more decedents defendant murdered. The principal Supreme
Court decision on the issue of what the Constitution requires by
way of jury unanimity—Schad v. Arizona, 501 U.S. 624 (1991)—
produced no majority opinion, and neither the plurality opinion
or concurrence of Justice Scalia (who provided the necessary
fifth vote) provides a clear answer to the question. Moreover,
the very general nature of each of these analyses means that a
broader range of outcomes will be considered reasonable. In any
event, even if there were some error in the failure to require jury
unanimity, defendant failed to show prejudice from any such
error because the jury was also permitted to find defendant guilty
under Texas’ law of parties even if he did not personally shoot
any of the victims, and the evidence of defendant’s guilt under
the law of parties was overwhelming and virtually unchallenged.
For the same reasons defendant suffered no prejudice from any

deficient performance by his attorney in failing to request a
unanimity instruction.
United States v. Minnitt, 617 F.3d 327 (5th Cir. 2010)
District court did not reversibly err in revoking defendant’s
supervised release. With respect to defendant’s due-process
confrontation objection to the introduction of lab reports and
testimony about their contents, court erred in failing to articu‑
late the basis on which it found good cause to deny defendant
confrontation of the lab technicians; however, this error was
harmless because the record showed that defendant’s interest
in confronting the lab technicians was minimal, and that there
was indeed good cause to deny confrontation. Nor did the court
violate defendant’s due-process confrontation rights by allowing
the probation officer to testify to the feasibility of defendant’s
false-positive theories; although the officer’s hearsay testimony
about defendant’s missed counseling session presented a more
troublesome due-process confrontation question, unchallenged
testimony supported the finding that defendant violated this
condition of supervised release.
United States v. Carales-Villalta, 617 F.3d 342 (5th Cir.
2010)
Where the Fifth Circuit had previously remanded case on
ground that eight-level “aggravated felony” enhancement under
USSG § 2L1.2(b)(1)(C) was erroneous, government was not, on
remand, precluded from presenting (and district court was not
precluded from considering) additional evidence not presented
at the first sentencing proceeding that the conviction qualified
as an “aggravated felony.” In the absence of a specific mandate,
and in the interest of truth and fair sentencing, the court may
consider any corrections and additions relevant to the issues
addressed by the Fifth Circuit on appeal. Therefore, when the
case is remanded for resentencing without specific instructions,
the court should consider any new evidence relevant to the is‑
sues raised on appeal. Although the Fifth Circuit may mandate
a particular result on remand, or limit consideration on remand
to particular evidence when it is prudent to do so, it did not
do so in the prior decision. Therefore, court did not reversibly
err in once again applying the eight-level enhancement (and
imposing the same sentence) based on the new documentary
evidence.
United States v. Gonzales, 620 F.3d 475 (5th Cir. 2010)
Based on the record before the Fifth Circuit, it was unclear
whether the district court, upon revocation of defendant’s pro‑
bation, considered her “financial resources,” as required by 18
U.S.C. § 3572(a)(1) & (2), before ordering her to immediately
pay the $4,000 balance of a previous fine. Accordingly, the Fifth
Circuit vacated the order and remanded for reconsideration so
that the court could clarify whether it had considered defendant’s
financial resources before ordering immediate payment of the
fine.

United States v. Bautista-Montelongo, 618 F.3d 464 (5th
Cir. 2010)
District court did not reversibly in applying a two-level
enhancement under then-USSG § 2D1.1(b)(2)(B) (now USSG
§ 2D1.1(b)(2)(C)) for being the captain, pilot, or navigator of a
boat carrying a controlled substance. Following the three other
circuits that addressed the issue, the Fifth Circuit rejected de‑
fendant’s argument that this enhancement applies only when a
defendant is a professional captain or pilot or has some higher
degree of special skill, such as high seas navigation; special skills,
as defined in USSG § 3B1.3, are not required for this enhance‑
ment.
United States v. Dowl, 619 F.3d 494 (5th Cir. 2010)
Where defendant was prosecuted for fraudulently obtaining
government funds to rebuild a home in New Orleans after Hur‑
ricane Katrina, defendant was not entitled to have the Guideline
loss amount under USSG § 2B1.1 offset by the $46,000 paid by
the Road Home program to the Small Business Administration
(SBA) upon the Road Home program’s discovery that defendant
had already received SBA funds for the same purpose. The Fifth
Circuit held that defendant’s case was different from amounts
repaid before a fraud was discovered, or even the money re‑
turned to investors in a Ponzi scheme, both of which do result
in offsets. Defendant did not herself return the funds; more‑
over, defendant would have received all the funds if the federal
government had not discovered the overlap. The Fifth Circuit
refused to construe the Guidelines to give credit to defendant
for the detection and required repayment of overlapping funds
by the government—the defrauded party.
United States v. Lipscomb, 619 F.3d 474 (5th Cir. 2010)
Two judges (King and Jolly) of a three-judge panel held
that defendant—convicted of possession of a firearm (which
was a sawed-off shotgun)—was properly sentenced as a “ca‑
reer offender” under USSG § 4B1.1, but all three judges wrote
separately. Judge Jolly would hold that in determining whether
the “instant offense” is a “crime of violence” for purposes of the
“career offender” Guideline, a sentencing court is not bound by
the elements-based categorical/modified categorical approach
of Taylor v. United States, 495 U.S. 575 (1990), and Shepard v.
United States, 544 U.S. 13 (2005), but rather is specifically au‑
thorized to examine the conduct alleged in the indictment; this
approach was satisfied here because the indictment to which
defendant pleaded guilty specifically charged him with violat‑
ing 18 U.S.C. § 922(g)(1) by possessing a sawed-off shotgun.
Judge King agreed that an elements-based categorical/modified
categorical approach was not required, given the Guidelines’
explicit reference to conduct; she declined, however, to rely on
defendant’s plea to the indictment as constituting an admission
to all the facts contained therein (including the identity of the
firearm as a sawed-off shotgun); instead., she would hold that

where the “career offender” enhancement turns on the char‑
acterization of the “instant offense” rather than that of a prior
offense, it is not improper for the sentencing judge to make the
critical factual findings in the same way as any other sort of find‑
ing at sentencing. Judge Stewart dissented, opining that (1) the
categorical/modified categorical approach does apply, and (2)
under that approach, there was no cognizable evidentiary basis
for the conclusion that the firearm in question was a sawed-off
shotgun.

Court of Criminal Appeals
Appellant’s PDRs
Ex parte Chamberlain, __S.W.3d__ (Tex.Crim.App. No.
0076-10, 2/2/11); COA vacated & remanded
Appellant pled guilty to sexual assault, a third-degree felony,
and successfully completed his community supervision term.
However, because of the offense, appellant was required to reg‑
ister as a sex offender for the rest of his life.
CCA granted appellant’s PDR issue: Did COA err in holding
that the lifetime registration requirement imposed on Cham‑
berlain did not violate his substantive due process rights be‑
cause there is a statutory mechanism by which Chamberlain
can seek to be excused from further registration? After CCA
granted review, the Council on Sex Offender Treatment (CSOT)
published its list of reportable convictions or adjudications for
which a person must register, which makes clear that individuals
who have been convicted of sexual assault, like appellant, are
not eligible for de-registration. The CSOT’s list altered the legal
landscape for individuals eligible for early termination from the
sex offender registration requirements.
Held: COA did not have the benefit of this information
when addressing appellant’s due process claim. The court there‑
fore proceeded under the theory that appellant could avail him‑
self of the lifetime registration requirement; this was the court’s
sole basis for concluding that his substantive due process rights
were not violated. CCA gives COA opportunity to reconsider
appellant’s claim.
Ford v. State, __S.W.3d__ (Tex.Crim.App. No. 0440-10,
2/2/11); COA reversed, trial court affirmed
A jury convicted appellant of failing to comply with sex
offender registration requirements, a third-degree felony. COA
held that appellant’s prior conviction for failure to comply with
sex offender registration increased the level of appellant’s current
offense.
Held: COA erred to rely on dicta in State v. Webb, 12 S.W.3d
808 (Tex.Crim.App. 2000), and Young v. State, 14 S.W.3d 748
(Tex.Crim.App. 2000), to conclude that Tex. Code Crim. Proc.
art. 62.102(c) increases the level of the offense. Under its plain
language, 62.102(c) states that “punishment for an offense . . .

is increased to the punishment for the next highest degree of
felony.” Therefore, appellant’s prior conviction did not increase
the grade of his offense. The prior conviction increased only the
punishment level.
Cada v. State, __S.W.3d__ (Tex.Crim.App. No. 0754-10,
2/9/11); COA reversed, acquittal ordered
Appellant was charged with the third-degree felony of re‑
taliation for intentionally and knowingly threatening to harm
Arthur Finch by an unlawful act in retaliation for or on account
of the service of Finch as a witness. CCA granted review to de‑
termine whether a variance between the indictment allegation of
one statutory element—the description of the complainant as “a
witness”—is material when the proof shows that the complain‑
ant was either a “prospective witness” or “an informant”—two
different statutory elements.
Held: A variance between the pleading of one statutory
element (“a witness”) and proof of a different statutory element
(“a prospective witness” or “an informant”) is material under
Gollihar v. State, 46 S.W.3d 243 (Tex.Crim.App. 2001). There‑
fore, the evidence was legally insufficient to support appellant’s
conviction for retaliation against Finch on account of his service
as a witness.
Stokes v. State, __S.W.3d__ (Tex.Crim.App. No. 082510, 3/2/11); PDR refused
Appellant was convicted of aggravated robbery involving
the stealing of a handgun that occurred on January 21, 2005. He
was convicted separately for the theft of that same gun under
the theory that he possessed it on February 19, 2005, knowing
it was stolen. COA held that these offenses were different for
double jeopardy purposes because (1) the dates of the offenses
were different, and (2) the charged theft required the additional
element of knowing that the gun was stolen.
Keller’s dissent: These holdings seem inconsistent with the
caselaw that says theft is not a continuing offense.

State’s PDRs
Derichsweiler v. State, __S.W.3d__ (Tex.Crim.App. No.
0176-10, 1/26/11); Reversed & remanded
Appellant was indicted for felony DWI. He filed a pretrial
motion to suppress evidence obtained as a product of his arrest,
which occurred in a parking lot. He claimed the police officer
lacked reasonable suspicion initially to detain him, which ren‑
dered any product of his subsequent arrest for DWI inadmis‑
sible. The trial court concluded that the officer was presented
with information by identified informants of an individual’s
suspicious activity but no specific criminal act. The officer was
able to identify appellant’s vehicle from the specific descrip‑
tion provided by the informants at the location they reported,
thereby corroborating the tip he had received. Over a dissent, a
COA panel held that reasonable suspicion was lacking to believe

appellant was about to commit a crime when police detained
him. CCA granted the State’s PDR to address whether COA
erred to require some indication of a specific criminal offense
as a necessary component of reasonable suspicion.
Held: The totality of circumstances, including appellant’s
strangely persistent, if admittedly non-criminal behavior, gave
rise to a reasonable suspicion that he was about to engage in
criminal activity. CCA reverses and remands to COA to address
appellant’s remaining points of error.
Smith v. State, __S.W.3d__ (Tex.Crim.App. No. 0298-09,
2/2/11); Reversed & remanded
Smith was convicted of capital murder and sentenced to
life in prison for fatally shooting her husband and father-in-law.
Smith’s attorneys asked the trial judge to instruct the jury that
her ex-husband, Daniel Gardner, was an accomplice as a mat‑
ter of law based on his testimony. The judge denied the request
but instructed the jury to determine whether Gardner was an
accomplice as a matter of fact. On appeal, Smith alleged that
(1) the judge erred in denying her jury instruction, and (2) the
non-accomplice testimony was insufficient to tend to connect
her to the offense as required by Tex. Code Crim. Proc. art.
38.14. COA sustained both points of error. However, because
COA found the evidence insufficient under Article 38.14, it
did not address whether Smith was egregiously harmed by the
exclusion of an accomplice-as-a-matter-of-law instruction and
entered a judgment of acquittal
With respect to the jury charge issue, the State asked CCA
to abandon the automatic application of the accomplice as a
matter of law rule when a witness has been indicted for the same
offense as the accused. Alternatively, the State contends that it
should not have to affirmatively establish that the dismissal of
the capital murder charge was not done in exchange for Gard‑
ner’s testimony. The State further contends that COA erred in
concluding that Gardner was an accomplice as a matter of law
because the record does not show that the capital murder charge
was dismissed in exchange for Gardner’s testimony.
Held: The judge did not err in denying Smith’s jury instruc‑
tion because the evidence did not conclusively establish that
the capital murder charge against Gardner was dismissed in
exchange for his testimony at Smith’s trial. Furthermore, COA
erred in holding that the non-accomplice evidence was insuf‑
ficient.
Shipp v. State, __S.W.3d__ (Tex.Crim.App. No. 1346-09,
2/2/11); COA reversed, trail court reinstated
Appellant was indicted for forgery under Texas Penal
Code § 32.21. The jury convicted him of a state jail felony un‑
der § 32.21(d) upon determining that the counterfeited store
receipt constituted a “commercial instrument.” COA found the
evidence insufficient to support conviction for a state jail felony
but held that there was no evidence that a store receipt constitutes

a “commercial instrument.”
Held: Section 32.21(d) does not plainly provide that forg‑
ery of a store receipt constitutes a state jail felony—at least not
in the same way it plainly provides that, e.g., a will, check, and
contract do. As such, CCA does not necessarily disagree with
COA’s characterization; however, it seems that the class it pur‑
ports to identify—writings that “relate to legal rights or relation‑
ships”—is so broad as to be largely meaningless for applying the
rule of ejusdem generis. Even after applying ejusdem generis, the
legislative intent remains ambiguous. Having consulted extratextual factors, CCA concludes that the particular “commercial
instruments” delineated by § 32.21(d) are not so distinctly and
narrowly drawn as to define a class to which a store receipt
plainly does not belong.

COA’s interpretation of the facts and its application of the stan‑
dard of review.
Held: Because the trial judge’s remark went only to plea
bargaining and was supported by facts introduced or events
occurring in the course of the proceedings, the recusal judge
did not abuse his discretion in denying appellant’s motion to
recuse. The appropriate standard of review for an appellate court
in an order denying a motion to recuse is an abuse of discretion
standard. An appellate court should not reverse a recusal judge
whose ruling on the motion was within the zone of reasonable
disagreement. An appellate court considers the totality of the
evidence and information elicited at the recusal hearing to see
if the record reveals sufficient evidence to support the recusal
judge’s ruling that the trial judge was unbiased.

Newman v. State, __S.W.3d__ (Tex.Crim.App. No.
00040-10, 2/9/11); COA reversed, trial court affirmed
Appellant filed an unsworn motion to dismiss his intoxi‑
cation-assault case, claiming that his Sixth Amendment federal
constitutional right to a speedy trial had been violated because of
an eight-year delay since his indictment. The trial court signed
an order denying appellant’s motion. This order indicates that
the trial court denied the motion after a hearing. There is no
reporter’s record of this hearing in the appellate record. On
appellant’s direct appeal, COA declined to consider any factual
assertions contained in appellant’s unsworn motion. After also
noting the absence of a reporter’s record from any hearing in
the trial court on this motion and after cautioning “practitioners
regarding the importance of developing a record,” COA never‑
theless decided that the “sparse” record that appellant presented
was sufficient for it to consider the Barker factors even though
this sparse record is silent on the second and fourth Barker fac‑
tors. In overturning the trial court’s ruling denying appellant’s
motion, COA also decided the record was sufficient to show
that appellant’s speedy-trial right was violated.
Held: As a matter of state law, appellant failed to sustain
his burden to present a sufficient record showing a violation of
his right to a speedy trial. With appellant having had a hearing,
having lost in the trial court on his speedy-trial claim, and then
having presented no record of the hearing, appellant should also
have lost on direct appeal.

Woodall v. State, __S.W.3d__ (Tex.Crim.App. No. 137909, 3/2/11); Reversed & remanded
A jury found appellant guilty of organized criminal activity,
and the trial court sentenced her in accordance with the jury’s
assessed punishment of 16 years’ confinement and a $10,000
fine. COA affirmed the conviction but reversed and remanded
for a new trial on punishment. CCA granted review to determine
whether appellant’s confrontation rights were violated by the
representation of one witness’ grand jury testimony.
Held: Witness’ memory loss did not render her “absent”
for Confrontation Clause purposes. Appellant is estopped from
arguing that her confrontation rights were violated because,
although the witness was physically absent at the time her grand
jury testimony was read into evidence, appellant declined to
have her attached and brought to court. COA is reversed, and
the case is remanded for consideration of appellant’s point of
error, which claims the testimony is hearsay.

Gaal v. State, __S.W.3d__ (Tex.Crim.App. No. 0516-10,
3/2/11); Reversed & remanded
Appellant appealed his felony DWI conviction, contending
that the trial judge should have been recused for stating—before
hearing any evidence—that the only plea bargain he would ac‑
cept would be for the maximum sentence. COA agreed, hold‑
ing that “[by] arbitrarily foreclosing the possibility of any plea
bargain other than one for the maximum punishment,” the judge
forecast his inability to consider the full range of punishment
and thereby denied appellant due process. The State challenges

State v. Castleberry, __S.W.3d__ (Tex.Crim.App. No.
0345-10, 3/2/11); COA reversed, trial court remanded
Appellant was charged with possession of cocaine. Before
trial, appellant moved to suppress the cocaine because the State
failed to demonstrate sufficient facts to create reasonable suspi‑
cion to detain appellant, as such the seizure a Fourth Amend‑
ment violation. CCA granted the State’s PDR to determine
whether: (1) COA improperly required reasonable suspicion
to justify a consensual encounter between the arresting officer
and appellant; and (2) whether COA employed an improper
presumption that appellant’s conduct in reaching for his waist‑
band was innocent and improperly ignored key facts that give
rise to reasonable suspicion.
Held: COA failed to separate appellant’s encounter with the
officer into two distinct parts: (1) the officer’s initial approach
of appellant, which was a consensual encounter; and (2) ap‑
pellant’s act of reaching for his waistband, which provided the
officer with reasonable suspicion to detain and frisk appellant.
Therefore, the seized contraband is admissible.

Court of Appeals
Summaries by Chris Cheatham of Cheatham Law Firm, Dallas
State v. Dixon, No. 13-09-00445-CR, 2010 WL 3419231
(Tex.App.—Corpus Christi 8/27/10)
D had an ownership interest in the cell phone that con‑
tained incriminating videos, despite his mother-in-law owning
the phone account, giving rise to D’s reasonable expectation
of privacy. In addition, accessing the videos in the phone con‑
stituted a warrantless search for which PC was required. “[I]t
is noteworthy that the incriminating videos were only visible
when conducting an intrusive search of the cell phone, and there
is no testimony that [person who found cell phone], acting in
the shoes of law enforcement, had probable cause to conduct a
warrantless search of the cell phone at the time the phone was
found in the department store.”
Roane v. State, No. 05-09-00927-CR, 2010 WL 3399036
(Tex.App.—Dallas 8/31/10)
Sufficient evidence supported conviction for DWI, even
though officer observed, upon his arrival at the scene, D standing
outside the vehicle with the keys in his pocket. “[D] maintains
because [officer] did not see [D] driving, the evidence is factu‑
ally insufficient to support the judgment. It is uncontested that
[officer] never saw [D] driving. However, when [officer] arrived
at the scene, [D] and his companion were the only ones there.
[And] . . . by [D’s] own admission, his companion was incapable
of driving, and the videotape supports that the passenger was
lying in the back seat. The circumstantial evidence supports
that [D] drove there.”
Cardella v. State, No. 04-09-00319-CR, 2010 WL
3443221 (Tex.App.—San Antonio 9/1/10)
Area outside D’s residence became a “suspicious place” for
purposes of arresting D without a warrant based on report that D
shot a firearm at his tenant in front of the residence. “[D] argues
that the area could not have been suspicious because [officer]
testified that it was not. However, what [officer] specifically said
during his testimony was that the area was not normally a place
where criminal activity usually takes place. He did not say that
he did not consider the area to be a suspicious place at the time
he made the arrest.”
Contreras v. State, 324 S.W.3d 789 (Tex.App.—Eastland
2010)
Breath test results were admissible despite D’s argument
that he was not provided with the software code for the breath
test machine. Even if D requested the software code and even if
the State failed to provide it, “[D] cannot show with a reasonable
probability that, had he been given access to the computer and
computer program, the outcome of the trial would have been

different.”
State v. Weaver, No. 09-10-00116-CR, 2010 WL
3518743 (Tex.App.—Beaumont 9/8/10)
Officers who received consent to search the premises of a
welding shop for a wanted man were not authorized to search a
van on the premises for which consent was specifically denied,
even though a drug dog alerted on the van, because, by that
time, officers had concluded their search for the man. From the
dissent: “Although the owner refused consent to a search of the
van, the canine sniff of the exterior of the van, made while officers
were questioning [D], was not a ‘search’ for Fourth Amendment
purposes. . . . [O]fficers were not required to see the vehicle
‘being operated’ before the canine sniff of the exterior of the
van. After the dog alerted to the drugs, a search of the interior
of the van was justified. . . .”
Smarr v. State, No. 06-10-00002-CR, 2010 WL 3518746
(Tex.App.—Texarkana 9/10/10)
Evidence of D’s ingestion of medication for which D had
properly obtained prescriptions supported D’s conviction for
DWI. “The fact that a defendant was entitled to use prescribed
medication is not a defense to DWI.”
Woolverton v. State, 324 S.W.3d 794 (Tex.App.—Tex
arkana 2010)
Consent of co-tenant deemed a sufficient basis to search
entire residence, even without obtaining the consent of the other
tenant, who police did not discover was present in the residence
until after first tenant’s consent had already been given and
they had entered residence. “[T]he question of whether [second
co-tenant] refused to consent to the search is disputed in this
case. . . . [Officer] further testified that when [second co-tenant]
was asked to vacate the residence, she complied without ever
communicating to [officer] the fact that she lived in the resi
dence. While [officer] did learn that [second co-tenant] resided
at the residence after he arrived on the premises, he did not
proactively seek her consent because [first co-tenant] had previ‑
ously provided written consent to search.”
State v. Klein, No. 10-08-00344-CR, 2010 WL 3611523
(Tex.App.—Waco 9/15/10)
D’s consent to a breath test was voluntary, despite officer’s
failure to comply with the statutory requirement to orally recite
warnings before obtaining consent. “The evidence establishes
that [D] was provided the written warnings. [D] did not contend
at the suppression hearing, nor does she contend on appeal, that
she did not understand the written warnings. Furthermore, be
fore [officer] gave any warnings to [D], [D] admitted that she
had been drinking. For these reasons, [D] has shown no causal
connection between her consent to the breath test and [officer’s]
failure to orally inform her of paragraph (4) of section 724.015.”

Trigg v. State, No. 05-09-01531-CR, 2010 WL 3787820
(Tex.App.—Dallas 9/30/10)
Officer’s illegal restraint of D while officer performed a war‑
rants check was cured by officer’s discovery of an outstanding
warrant. Discovery of warrant broke the connection between
the primary taint and the subsequently discovered evidence;
thus, cocaine found in D’s pocket upon arrest was admissible.
Weems v. State, 328 S.W.3d 172 (Tex.App.—Eastland
2010)
Merely being found intoxicated near the scene of a traf‑
fic accident (here, four-tenths of a mile away) provided some
evidence that D caused the accident; the inference of causa‑
tion is even stronger when the accident is a one-car collision
with an inanimate object. Although D did not own the vehicle,
“[D’s mother] testified that [D] typically drove [the vehicle],
and that he had it on the night of the accident. . . . The evidence
showed that the accident occurred in a ‘very rural’ area. [D]
was found about four-tenths of a mile from the accident scene.
The police officers and EMS personnel did not see anyone else
at the accident scene or in the surrounding area. The evidence
was legally and factually sufficient to establish that [D] was . . .
operating a motor vehicle when the accident occurred.” Further‑
more, prosecutor’s statement during closing to the effect that the
only person who can tell the jury the truth was the person who
would not cooperate did not constitute an impermissible remark
on D’s failure to testify. “Viewed in context, the complained-of
statement by the prosecutor relates to [D’s] lack of cooperation
with the police rather than his failure to testify.”
Pace v. State, 318 S.W.3d 526 (Tex.App.—Beaumont
2010)
Officer, who received a tip that someone was smoking
marijuana in a certain residence in the presence of a child, did
not have PC to enter residence, even though officer observed
D retreat into residence. Note that officer interacted with D
immediately before D retreated into residence. “[D’s] retreat
into the residence was legally insufficient to establish probable
cause that the instrumentality of a crime or evidence of a crime
would be found in the residence.” Furthermore, D’s mother’s
authority to grant officer consent to enter residence (over D’s
objection) did not allow mother to consent to officer’s entry
into D’s bedroom. D was an adult, his bedroom had a lock on
it, and D’s mother normally knocked before entering the room.
Nevertheless, the officer was authorized to conduct a cursory
check of D’s bedroom for officer safety, even though D was pres‑
ent and objected to officer’s search. Officer was lawfully in the
house and D’s actions in attempting to slam the door on officer
and then running away towards his bedroom raised RS that D
might be retrieving a weapon.

Bollig v. State, No. 05-08-01038-CR, 2010 WL 3835771
(Tex.App.—Dallas 10/4/10)
D argued that the search of his residence and the seizure of
a CD containing images of child pornography was unconstitu‑
tional because the search was conducted after the police obtained
his wife’s consent, he was present when she consented, and he
did not consent. At the suppression hearing, D’s wife said: “[A
police officer] talked to me and asked me to give him that CD,”
“[I] was asked, do you have the CD in your possession,” and “I
was asked for [the CD], and I gave it to them.” Yet, a detective
testified that D’s wife was “adamant” that police take the CD.
COA concludes that no search occurred because officer merely
asked D’s wife to give him the CD and she consensually did so.
State v. Ruelas, 327 S.W.3d 321 (Tex.App.—El Paso
2010)
The State contended that D testified to making an improper
left turn by directly entering the right lane after the turn. The
trial court disregarded D’s admission by concluding that the
evidence should be suppressed because that was not the viola‑
tion the officer testified to. The State argued that it is irrelevant
that the officer did not testify specifically that D entered the
right lane because an officer’s stated reason for the stop is not
controlling if there is an objectively reasonable basis for the
stop as shown by the evidence. COA concludes that because law
enforcement action can only be supported by facts an officer
was actually aware of at the time of that action, and the officer
did not testify to D’s act of turning directly into the right lane,
the officer lacked reasonable suspicion to support the stop.
Smith v. State, No. 01-09-00263-CR, 2010 WL 3928485
(Tex.App.—Houston [1st Dist] 10/7/10)
D’s post-arrest interview was admissible even though he
did not receive Miranda warnings because an employee of the
county pretrial services agency conducted the interview, which
constituted “administrative questioning.” “[D] argues that the
interviewer’s questions adduced the primary basis for his convic‑
tion—information linking him to the address at which the car
involved in the aggravated robbery was found and establishing
his relationship with the car’s owner—and, therefore, constituted
custodial interrogation requiring Miranda warnings. Under both
the federal and state constitutions, questioning attendant to an
administrative ‘booking’ procedure does not generally require
Miranda warnings.”
Carter v. State, No. 01-09-00349-CR, 2010 WL 3928492
(Tex.App.—Houston [1st Dist] 10/7/10)
Motel room search proper, even though D did not con‑
sent because D had no reasonable expectation of privacy as D
failed to show that he was an overnight guest in the room and
D’s girlfriend consented and she was the only person in whose
name the room was rented. “The officers found female clothing

and personal articles in the dresser, but no male clothing or
personal items anywhere. . . . [D] contends that his expectation
of privacy in [girlfriend’s] hotel room was objectively reasonable
because he was legitimately in the room, he believed that he had
to power to exclude others from the room as demonstrated by
his attempt to refuse entrance to the police, he tried to ensure
his privacy by closing the curtains and blinds, the room was not
open to the public, and the ‘expectation of privacy of a boyfriend
and girlfriend behind closed doors’ is consistent with histori‑
cal notions of privacy. . . . According to [officer], the gap in the
curtains was wide enough that one could walk by the window
and clearly see in ‘without having to actually look inside.’”
Pham v. State, 324 S.W.3d 869 (Tex.App.—Houston
[14th Dist] 2010)
D had no reasonable expectation of privacy as to contents
of plastic shopping bag, which was seized by police from codefendant’s vehicle after D gave bag to co-defendant. “[D],

[h]aving assumed the risk that [co-defendant] would betray the
secrecy concerning the bag’s contents, relinquished his expecta‑
tion of privacy. . . . More importantly, the evidence unequivocally
reflects that [D] had no intention of repossessing the bag: by
giving the bag to [co-defendant]. . . .”
Ferguson v. State, No. 14-09-00597-CR, 2010 WL
4013737 (Tex.App.—Houston [14th Dist] 10/14/10)
Gun retrieved from D’s car after it was impounded by
police was pursuant to D’s consent, despite D’s argument that
his consent had been coerced since the car had already been
impounded and he was, therefore, left with no choice but to
consent. “The written consent to search describes [D’s] vehicle
as being located at the police impound lot; however, there is no
evidence [D] knew the vehicle had been taken there until he
reviewed and signed the written consent form, which was after
he had already agreed to give a statement to [officer] and after
he had already orally consented to the search of his vehicle.”

Members Trip
to Napa Valley
Feb. 15-19, 2012
The Meritage Resort and Spa, an
idyllic Napa Valley luxury hotel and
resort, set against rolling hills with its
own private vineyards. A destination
unto itself with Tuscan inspired
guestrooms and luxury suites,
seasonal farm-to-table cuisine in
Siena restaurant and wine tasting in
the Estate Cave featuring Trinitas
Cellars. Regain a healthful balance with
curative treatments at Spa Terra – a
lavish underground Napa luxury spa
with steam grottos, soaking pools,
treatment alcoves, and tranquil walls
of water. The resort boasts the most
comprehensive event and meeting
space in wine country (photos at www.
themeritageresort.com/index.php).

The Meritage Resort & Spa: $139 sgl/dbl 7 (866)370-NAPA

2011 TCDLA Members Retreat

T-Cross Ranch, Dubois, Wyoming
July 27-30, 2011 (check in Wednesday depart Saturday)

Flights

Rental Car

Application for Writ of Habeas Corpus
(Tex. Code Crim. Pro. Art. 11.072)
Sarah Roland
CAUSE NO. _______________
EX PARTE

§

IN THE _____________________ COURT

§
V.

§

OF

§
______________________

§

__________ COUNTY, TEXAS

TO THE HONORABLE JUDGE OF SAID COURT:
COMES NOW _______________, Applicant, and files this Application for Writ of Habeas Corpus pursuant to the
provisions of Texas Code of Criminal Procedure Article 11.072 and in support of the Application would show as follows:
I.
On April 8, 2008, Applicant appeared before this Court and entered a plea of guilty in the case styled State of Texas
v. _____________, _______________, to the charge of Assault FM w/1 Prior. Pursuant to a plea bargain, Applicant was
placed on 4 years community supervision. The State subsequently filed a Motion to Revoke Probation, alleging violations
of the terms and conditions of community supervision. The State’s Motion to Revoke Probation is currently pending in
this Court.
II.
Applicant alleges that his plea of guilty resulting in the ensuing community supervision and followed by the State’s
Motion to Revoke Probation was involuntary and unlawful for the following reason:
1. Applicant’s plea of guilty was involuntary because Applicant is incompetent. Specifically, Applicant is men
tally retarded.
2. Attorney for Applicant was appointed to represent Applicant on the State’s Motion to Revoke Probation.
During Attorney’s representation of Applicant, Attorney filed a Motion for Psychiatric Examination, alleging
incompetency. Pursuant to the filing of said Motion, the Court ordered the requested evaluation.
3. Pursuant to Court Order, the following actions were taken: “a clinical interview, mental status examina-

tion, and psychological testing [were] conducted on __________, 201__, and __________, 201__ . . .” See
Report of Competency to Stand Trial, which is hereto attached as Exhibit A and is hereby incorporated
as if fully referenced herein. This evaluation was conducted by _____________, Ph.D., and supervised by
_______________, Ph.D. The results of the evaluation are that Applicant is not competent and that “there is
not a substantial probability that Applicant will obtain competency in the foreseeable future, due to intellectual deficits associated with Moderate Mental Retardation.” See Exhibit A, p.
4. Subsequent to the aforementioned evaluation, Drs. _________ and _________ also completed a Report of
Mental Illness, which is hereto attached as Exhibit B and is hereby incorporated as if fully referenced herein.
The examiners determined that Applicant is mentally retarded. However, “[Applicant] does not require
observation and/or treatment or hospitalization in a mental hospital for the [Applicant’s] own welfare and
protection, or for the protection of others.” See Exhibit B, p. 8.
5. Amongst the examinations conducted on applicant was the Wechsler Adult Intelligence Scale—Fourth Edition (WAIS-IV), wherein Applicant “received a Full Scale Intelligence Quotient (IQ) score of 50. This full
scale IQ score is associated with a percentile ranking of less than 0.1, indicating that more than 99.9% of
persons in the general population receive WAIS-IV Full Scale IQ scores higher than the [Applicant’s].” Ex
hibit B, p. 6–7.
6. Although this is a recent diagnosis, it is not a recent development. Applicant did not suddenly become
mentally retarded or develop an IQ of 50.
7. The attorney who represented Applicant at the time that Applicant entered his plea of guilty to the charge
of Assault FM w/1 Prior did not seek to have Applicant evaluated for competency. It was not until after the
State’s Motion to Revoke Probation was filed that this issue was explored.
8. Applicant had the same IQ of 50 and was, necessarily, incompetent at the time that he entered the plea of
guilty in this case.
III.
The competency standard for entering a guilty plea is the same as that for competency to stand trial. Godinez v.
Moran, 509 U.S. 389 (1993); Rodriguez v. State, 899 S.W.2d 658, 666 (Tex. Crim. App. 1995). “As part of the general
requirement that a defendant be competent to understand the proceedings against him or her, that defendant must also
be sufficiently competent to comprehend the import of a guilty plea. If the alleged offender is so mentally ill as not to
be presently competent, any guilty plea at that time would be suspect. . . .” page 256, Texas Criminal Procedure and
the Offender with Mental Illlness: An Analysis and Guide, 4th Ed., Brian Shannon and Daniel Benson, 2008.
Texas law specifically forbids the trial court from accepting a plea of guilty “unless it appears that the defendant is
mentally competent and the plea is free and voluntary.” Tex. Code Crim. Proc. art. 26.13 (b). The plea of guilty in this
case should never have been entered. However, this issue was not placed before the Court at that time because a competency evaluation was never requested by the previous attorney. “We recognize the validity of a guilty plea depends
upon whether it was entered voluntarily and made intelligently and, if upon advice of an attorney, that counsel was
reasonably competent and rendered effective assistance.” Curry v. State, 861 S.W.2d 479, 483 (Tex. App.—Ft. Worth
1993, pet. ref’d.). When the previous attorney failed to request a competency evaluation, Applicant was denied his right
to competent and effective assistance of counsel.
It is clear from the competency evaluation and the results thereof that Applicant could not understand his rights or
the consequences of a plea, nor could he voluntarily or intelligently waive his rights. Had Applicant been evaluated for
competency during the pendency of the original case, this same result (i.e., mental retardation, IQ of 50) would have
been had, and Applicant would have been deemed incompetent. Had that evaluation taken place, the plea of guilty
could not have and would not have been entered.
IV.
Applicant requests that the provisions of the Texas Code of Criminal Procedure and the United States Constitution
and Texas Constitution be employed to provide Applicant with a hearing and that at the conclusion thereof, Applicant
be granted relief and that the (1) Judgment of Conviction by Court be in all things set aside and declared null and void

and (2) that Applicant be permitted to withdraw his plea of guilty.
V.
Attorney for Applicant has conferred with _________________, an Assistant District Attorney for ___________ County,
regarding this matter, and he does not oppose the filing of this Writ of Habeas Corpus, as evidenced by his signature
on this document.
VI.
WHEREFORE PREMISES CONSIDERED, Applicant prays the Court issue a writ of Habeas Corpus, set this Application for hearing, and enter an order granting the relief requested and that the Judgment of Conviction By Court be set
aside and declared null and void, and that Applicant be allowed to withdraw his plea of guilty and for such other relief
as Applicant may show himself to be justly entitled.

Respectfully submitted,
SARAH MITCHELL GUNTER
ATTORNEY AT LAW
State Bar No.: 24035471
1217 Avenue K
Lubbock, Texas 79401
Ph. No. (806) 687-9861
Fax No. (806) 765-8150
Agreed to by:

____________________________________
Assistant District Attorney
State Bar No.: ___________________
P.O. Box ___________
Lubbock, Texas 79408
Ph. No. (806) _____________

STATE OF TEXAS

§
§

COUNTY OF LUBBOCK

§

I do solemnly swear that I am the Attorney for the Applicant in the foregoing petition subscribed by me; that I know
the contents thereof, and that the allegations of said petition are true.
______________________________
SARAH GUNTER
SUBSCRIBED AND SWORN TO BEFORE ME by SARAH GUNTER on this the day of ___________, 201__.

______________________________
Notary Public, State of Texas
______________________________
Typed/Printed Name of Notary
______________________________
My commission expires

CERTIFICATE OF SERVICE
I hereby certify that a true and correct copy of the foregoing Application for Writ of Habeas Corpus was handdelivered to the Criminal District Attorney of ______________ County, Texas, on the _____ day of __________, 201__.

______________________________
Sarah Gunter

Still Crazy After
All These Years
24th Annual
Rusty Duncan
Advanced Criminal Law Course
Pre-registration at www.tcdla.com
The Hyatt Riverwalk, our host hotel, has undergone a $20 million renovation,
with WiFi throughout and a newly renovated business center. As before,
there’s a one-hour delay feed of the seminar available in guest rooms
and childcare for parties.

Course
Directors:

Lance Evans
Bob Hinton
Grant Scheiner

40

YEARS
OF
TCDLA

17.75
hours of CLE,
including 1.5
hour ethics

Three tracks: Appellate, Computer/Technology, and Boot Camp

Join TCDLA Join TCDLA Join TCDLA

tcdla.com
When you join TCDLA, you become a part of a long history
of providing outstanding services and assistance to criminal
defense lawyers across the great state of Texas.
Join today and take advantage of numerous member benefits.
Endorse a colleague or friend—encourage others to become a
member of TCDLA.

Member Benefits
g iPhone/iPad app
	An entire library of criminal codes and statutes in the
palm of your hand.
g Voice for the Defense Magazine
	A subscription to the ONLY statewide magazine
written specifically for defense lawyers, published 10
times a year.
g Membership Directory
A listing of all TCDLA members. Updated and reprinted
annually.
g TCDLA Discounts
	Receive significant discounts on CLE seminars and TCDLA
publications.
g Strike Force
	Strike Force assistance which comes to the aid of lawyers
in need.
g Listserve Access
	Access to TCDLA listserve, where you can exchange legal
information and resources with other TCDLA members.
g Website—Members Only Section
	Access to the “members only” section of the website,
which includes information on experts, summaries of
cases from the state and federal courts, and more.
g Experts
	Extensive list of experts for all types of criminal cases.
g Resources
	Expansive library of research papers from renowned
criminal defense lawyers.
g Legislature
Opportunities to be involved in the legislative effort.

Resources for Texas Capital Litigators
 Capital Litigation Update

Published 10 times a year with a “Motion of the Month”
enclosed.

 Capital Resource Listserve
	Access to a listserve consisting of Texas-only lawyers,
investigators, and mitigation specialists who practice in
the capital arena.
 Motions Bank and Claims

 ccess to a capital-specific motions bank and habeas
A
corpus claims for state and federal practice.

 Experts Database
	Access to a database of experts in a wide area of
expertise.
 CLE Opportunites
	Comprehensive substantive continuing legal education.
 Locating Assistance

	Assistance locating capital qualified investigators and
mitigation specialists.

Membership Application
To join TCDLA you must be a member in good standing of the State Bar of
Texas engaged in the defense of criminal cases (except law students or affiliate
applicants). An applicant must be endorsed by a TCDLA member. Members of
the judiciary (except honorary members) and those regularly employed in a
prosecutorial office are not eligible.
Your membership will go into effect upon approval of application and receipt
of annual membership dues. Please allow 6 to 8 weeks for confirmation and
certificate.
 Mr.    Ms.    Mrs.
__________________________________________________________________
First Name      Last Name      Middle Initial
__________________________________________________________________
Title/position
Company
__________________________________________________________________
Mailing Address
__________________________________________________________________
City                State          Zip
__________________________________________________________________
Telephone             Fax
__________________________________________________________________
Email              County
__________________________________________________________________
Bar Card Number
__________________________________________________________________
Date of Birth
__________________________________________________________________
Name of other local criminal bar association or section

Nominating Endorsement (must be completed)
As a current member of TCDLA, I believe this applicant to be a person of
professional competency, integrity, and good moral character.
__________________________________________________________________
Signature of Endorser (must be current member)
__________________________________________________________________
Printed Name of Endorser (must be current member)

Membership Category (please check one)









First-Time Member — $75 per year
Renewing Membership — $150 per year
Voluntary Sustaining Member — $300 per year
Sustaining Member — $200 per year
Affiliate Member (Experts or Legal Assistant) — $50 per year
Public Defender—$50 per year:  Texas or  Federal employee of PD office
Investigator — $50 per year
Law Student — $20 per year (enrolled in school)

Payment Method (please check one)
 Check enclosed (payable to TCDLA)
 Visa     Mastercard     American Express     Discover
__________________________________________________________________
Credit Card Number           Expiration Date
__________________________________________________________________
Name on Card			
Signature

Mail completed form and payment to

Texas Criminal Defense Lawyers Association (TCDLA)
6808 Hill Meadow Drive • Austin, Texas 78736
Fax to (if paying by credit card): 512-469-9107
TAX NOTICE $36 of your annual dues ($19 if a Student Member) is for a one-year
subscription to the Voice for the Defense. Dues to TCDLA are not deductible as
a charitable contribution but may be deducted as an ordinary business expense.
The non-deductible portion of regular and initial membership dues is $39 in
accordance with IRC sec 6033.

