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J. Gary Trichter

Seminars Do Not Grow on Trees

T

President’s
Message

he days of being a generalist in criminal law are long gone. Today, to be effective and
professional, the criminal defense practitioner must at least know immigration law,
many aspects of forensic science and appellate law. Keeping up with case and statutory law,
we lawyers have a never ending ethical duty to stay current. Enter TCDLA!
Your Association’s primary duties have been and are to make it easier for you to not
only keep up with the law, but also to improve trial skills and techniques. By the end of 2011,
TCDLA and CDLP will have put on 46 seminars, totaling 63,119 CLE hours, having taught
approximately 5,756 lawyers. Indeed, our Association is the third-busiest CLE provider in
Texas with only the State Bar (#1) and the University of Texas (#2) doing more. It is my belief
that we are the number one provider in criminal law.
The time and effort the home staff, your brother and sister VOLUNTEER course direc‑
tors and speakers put in to making our seminars successes is, in terms of dollars, invaluable.
Think of the many and varied CLE programs that have been available to you. Our CLE ranges
from Capital Murder, to voir dire, to trial skills, to DWI, to forensics, to federal law, to im‑
migration, to eyewitness identification, to innocence, to appellate law, etc.? For me, as a DWI
specialist, I have to keep up on physics, spectrometry, chromatography, physiology, anatomy,
optomology, nuerology, pharmacology, toxicology, chemistry, biology, and statistics. I also
need to have a thorough knowledge of Doppler Radar and Lidar, breath testing devices, and
the gas chromatograph. Fortunately, our Association provides our DWI practitioners all of
the above practice areas in very cost-effective seminars at numerous convenient locations.

Equal quality convenient seminars are available to our other
criminal law disciplines, too.
Our seminar aim is to identify needed and new educational
topics and then to bring them to you. We also strive to do this
in our Voice, both in the magazine and online. Your TCDLA is
always looking for motivated VOLUNTEERS to help us help
you. That said, if you have a desire to present on a topic at one
of our seminars , then I invite you to contact Joseph Martinez,
our executive director, and tell him of your interest. He will put
you in touch with one of our course directors for you to further
explore your interest. Further, if you have an interest in writing
an article, a column, or a blog for the Voice, then I encourage
you to contact our editor, Greg Westfall.
As your president, I ask you to consider being more involved
in TCDLA—after all, it is YOUR ASSOCIATION. Consider
speaking or writing for us. On the flip side, I ask that you make

a special effort to thank and appreciate YOUR VOLUNTEER
course directors, speakers, and writers for their past and continu‑
ing contributions and generosity. On the topic of recognizing
good work and VOLUNTEERS, our SDR editors, Kathleen Na‑
cozy, Tim Crooks, and Chris Cheatham, also need to be thanked
for their regular case updates. Note, too, their user-friendly
change (or soon to be changed) SDR format.
In closing, please remember that our seminars do not grow
on trees. Absent our highly professional home staff and the gen‑
erosity of your brother and sister VOLUNTEERS, your TCDLA
cannot continue to provide you with the quality products you
need. And so, take a minute to say “thank you!” They will ap‑
preciate more than you know.
J. Gary Trichter
Your President

New Books!
TCDLA’s new books are
now available to order.
Order online at
www.tcdla.com or by
calling (512)478-2514.

Joseph A. Martinez
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Executive
Director’s
Perspective

hanks to our course directors Troy McKinney (Houston) and in particular Jimmy Gon‑
zales (Edinburg), Public Defender Hidalgo County, we had 68 attendees at our Public
Defender DWI seminar held in Edinburg. Special thanks to our speakers, Gary Trichter
(Bandera), Bennie Ray (Austin), and Doug Murphy (Houston). Special thanks also to the
National College for DUI Defense, co-sponsor for the seminar. This one of three co-sponsored
seminars focused on providing public defenders in Texas with DWI training.
Special thanks to our course directors, Ed Stapleton (Brownsville) and Rick Wardroup
(Lubbock), for our Capital Litigation for the Defense held in South Padre Island. Thanks to
their efforts, we had 31 attendees.
John Ackerman (Sunrise Beach) is our course director for TCDLA’s first 4-day Psycho‑
drama Program at the Round Top Festival Institute January 11–14, 2012. Only 60 lawyers
will be accepted, and we are already almost full. Tuition is $750 per person. Public Defenders
are covered by the CDLP grant. TCDLA, CDLP, and TCDLEI are all providing funds for
this unique training event. There will be no onsite registration. Please see our website for
more information.
On November 2 of this year, I celebrated 10 years as Executive Director for TCDLA. My
wife Bertha and I are honored to have served the membership these past 10 years. I thank
the presidents who I have served under. I thank the board of directors for their faith in me.
I thank each and every member for their support. I thank the TCDLA staff—in particular
Melissa Schank, Assistant Executive Director—for their dedication to TCDLA.
In my 10 years, I have come to a better understanding of the complexities of how to
arrive at justice for those accused of a crime in Texas. I have a profound respect for our
members who on a daily basis put all their intellectual, physical, emotional, and psychologi‑
cal capacities to defending their clients. I am humbled to say that I work for 3,200 soldiers
in the army of justice. Bertha and I look forward to many more years in humble service to
the TCLDA membership.
The 36th Annual Texas Criminal Trial College to be held in Huntsville March 18–23,
2012. We encourage lawyers with fewer than 5 years of criminal trial experience to make
application. There will be 80 lawyers accepted. Lydia Clay-Jackson, Dean of Students, will
make the admission decisions. Tim Evans, Dean of Faculty, makes the decision on who is
chosen to be a faculty member. The Texas Criminal Trial College application is on the TCDLA
website and in this issue. The deadline is noon, January 20, 2012 .

from any computer . . . using only the basic information you already have in your
Client’s file.
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TCDLA wishes a happy and joyful Holiday Season to all
Dallas: 972-386-4386
Doug Murphy, with associate course directors Sharon
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of
its
members and their families.
Toll Free: 800-967-4386
Sarah Roland, and Marjorie Bachman. The theme will be “Ridin’
Good verdicts to all.
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Greg Westfall
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Editor’s
Comment

ell, it’s the last issue of Voice for the Defense for 2011. I wanted to update you all on
what the year has brought.
A year ago, we were a print-only publication with a circulation of between three and
four thousand. We sent a free copy to all judges. Otherwise, our members were our reader‑
ship. We struggled for articles.
What a difference a year makes.
February 10, 2011, the Voice Online started. The idea for the Voice Online was born in
Huntsville during the 2009 Texas Criminal Trial College. Over the course of the next several
months, we worked on the idea. We wanted all the archives to be online. We wanted the
site searchable. We wanted a blog. We wanted a much broader audience. We have done all
those things and more.
We still have a print publication that has the same circulation. But we are much big‑
ger than that now. We have reached a point where Voice Online averages over 2,000 unique
visitors per month. Since February 10, Voice Online has had over 100,000 page views and
we are closing in on a half a million hits. A “unique visitor” is only counted once per month,
so that means over 2,000 different people currently look at over 10,000 pages each month.
If you search “Voice for the Defense” in Google or Yahoo, we come up in the number one
position. We have a Facebook page that has 198 fans so far that also comes up in the number
three slot on Google. Note that we have not done anything to increase our visibility on the
search engines. It has taken care of itself because of the number of users. We are off to a great
start. I would like to recognize and thank Melissa Schank and Craig Hattersley for keeping
us on track and sweating me each month for my column. Stacy Clifford has done a great job
with the site and he is extremely responsive, which I deeply appreciate.
I would also like to thank Joseph Martinez and our Board of Directors for trusting us
enough to give us the money to get it all done. We came in pretty well under our budget of
$10,000, but still, that’s a bunch of money these days.

I would like to give a special thanks to the authors and
columnists who have taken the time to contribute to our pub‑
lication.
I also wanted to note a curious side-effect. It used to be that
each month we scrounged for articles. We have converted more
than one seminar paper to an article in our days. But we now
have a surplus of articles—great articles, by and large—and we
get more all the time. It is hard to know exactly what the reason
for that is. Gary Trichter has been able to convince several people
to submit articles, and they are always good. By the way, Gary,
I appreciate that. But that can’t explain all of it, I don’t think.
And I don’t believe it will stop anytime soon.
Finally, I would like to share with you all what I would like
for Christmas—bloggers. If we could have an active blogger or
two, our exposure would go up exponentially, which would
bring still more authors. Perhaps that is what is in store for 2012.
Everyone have a great holiday.

voiceforthedefenseonline.com

Now you can download
your Voice without
leaving the comfy
confines of your
own desk, before
it’s printed and
mailed—and
blog too.

Robert Pelton
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Ethics &
The Law

rowing up in West Texas, you might find that a case of whiskey around the holidays
was better than a pot of gold. Abilene, in Taylor County, was a dry county at that time.
From the courthouse to the junkyards, many a deal was made and the wheels were greased
with a quart of whiskey. Most times it was unethical and sometimes illegal, but it happened
a lot. All professions have a code of ethics that prohibit gift giving for personal gain. The
holidays are here and you will see a lot of gift giving at the courthouse. Under Canon 4D (4)
(b) of the Texas Code of Judicial Conduct, a judge may only accept a gift from a friend for
a special occasion and only if the gift is fairly commensurate with the occasion and relationship. Advisory Opinion No. 194 on Judicial Ethics includes court staff in that rule. Canon
4D(4)(c) holds that a judge or family member may not accept any gift from a person whose
interests have come or are likely to come before the judge. Last year in one of the larger cities
of our state, a delivery truck was backed up to the back door of the courthouse and cases of
booze were unloaded and taken inside. It went unreported. To stay out of trouble it is always
better to follow the rules, or report it when you see it under Rule 8.03 of the Texas Rules of
Professional Conduct.
There are close to 90,000 lawyers in the state, and like all people, some have some seri‑
ous problems. As this paper is being written, several lawyers are in trouble—like the judge
in Aransas County for spanking his child, a Houston lawyer for spanking his private parts
in front of his neighbor and secretary, and another for allegedly participating in a plot to
kill his wife. Some of our hotline calls have been from desperate lawyers who were in bad
situations. The TCDLA hotline has been there as a resource for them to use to help them
follow the rules and to resolve personal issues.
In Abilene, B Western movies were shown every Saturday at the Metro Theatre. As
youngsters, we would spend the day watching our cowboy heroes—Gene Autry, Roy Rogers,
Hopalong Cassidy, and Lash LaRue to name a few. These movies were morality plays with
crooked ranchers, judges, sheriffs, and cattle rustlers. Never wavering and never compromis‑
ing, the cowboy heroes always saved the day and road off into the sunset. Western heroes
had their own cowboy code of ethics.
The original “king of the cowboys,” Gene Autry was a true patriot. At the height of his
movie fame, Gene volunteered for the Army during World War II, sacrificing his career

over service to his country. During this holiday season, you will
probably hear many Christmas songs written by Gene and his
famous rendition of “Rudolph the Red Nosed Reindeer.” Gene’s
Cowboy Code—simplistic and old-fashioned—rings just as true
today as it did over 60 years ago:
Gene Autry’s Cowboy Code
1. The cowboy must never shoot first, hit a smaller man, or
take unfair advantage;
2. He must never go back on his word, or a trust confided in
him;
3. He must always tell the truth;

4. He must be gentle with children, the elderly and animals;
5. He must not advocate or possess racially or religiously in‑
tolerant ideas;
6. He must help people in distress;
7. He must be a good worker;
8. He must keep himself clean in thought, speech, action, and
personal habits;
9. He must respect women, parents, and his nation’s law;
10. The cowboy is a patriot.
If you having an ethical dilemma, call the TCDLA hotline
to get “Back in the Saddle Again.”

Members Trip
to Napa Valley
Social Events

Travel by motorcoach from Meritage
Resort
Wednesday: Gundlach Bundschu
Cave Dining Room – 3-course meal
Thursday: Rutherford Hill Winery
Rubicon Estate
Friday: Chimney Rock Winery
Duckhorn Winery
Saturday: Silver Oak Cellars
Dinner at Louis M. Martini Winery
(Included)
Whether you are wine tasting, dining
at renowned restaurants like the
French Laundry, pampering yourself
with a mud bath in Calistoga, or just
enjoying your stay . . . Napa Valley is
your spot of heaven on earth.

Feb. 15-19, 2012

The Meritage Resort & Spa:
$139 sgl/dbl 7 (866) 370-NAPA

Buck Files Jr.

D

Federal
Corner

o we have undocumented aliens in Texas? [Yes!] Do undocumented aliens sometimes
ride as passengers in motor vehicles? [Yes!] Do we have ICE agents in Texas? [Yes!] If
a law enforcement officer stops a vehicle for a traffic offense and has reason to believe that a
passenger in the vehicle is an undocumented alien, can he take a “time-out” to call an ICE
agent? “Yes,” says the United States Court of Appeals for the Fourth Circuit. See United States
v. Guijon-Ortiz, 2011 WL 5438974 (4th Cir. 2011).
In Guijon-Ortiz, Corporal Fred Flowers of the Kanawha County, West Virginia, Sheriff ’s
office initiated a traffic stop after he saw a truck “cross over into the emergency lane several
times.” Flowers made the decision to stop the truck because “[i]t was giving indicators of
someone probably impaired or doing suspicious activity.” Flowers found that there were three
men people in the truck. The driver and the passenger in the front seat furnished Georgia
identification cards when Flowers requested that they provide identification. Guijon-Ortiz
did not speak English and Flowers asked the driver to tell him that he needed to provide
identification to the officer. Guijon-Ortiz handed Flowers a Lawful Permanent Resident Card
in the name of Daniel Gaitan.
Flowers contacted his dispatcher and found that there were no outstanding warrants
for any of the three individuals. At this time, Flowers did not issue a citation to the driver.
Nor did he return the identification furnished by each of the three individuals. Nor did
he allow the three to go on their way. Instead, he called his headquarters and asked to be
transferred to the local ICE office and spoke to an ICE agent. Flowers was advised that the
information on the Gaitan ID did not match the ICE database. At the agent’s request, Flow‑
ers had Guijon-Ortiz talk with a Spanish-speaking ICE agent. During the conversation,
Guijon-Ortiz admitted that he did not have a green card or other papers authorizing him to
be in the United States. The agents then requested Flowers to bring Guijon-Ortiz to the ICE
office where he was to be arrested.
Before transporting Guijon-Ortiz to the ICE office, Flowers talked to and observed the
driver of the truck. He searched the rear of the vehicle “for anything that was criminal.” He
found nothing. Flowers made the decision not to issue a ticket to the driver after concluding
that he had not been drinking. The driver and the passenger were permitted to leave.
Guijon-Ortiz was indicted for a violation of illegal reentry after deportation in violation
of 8 U.S.C. § 1326(a)(b)(2). His attorney filed a motion to suppress all evidence obtained as

a result of the traffic stop and the conversations that occurred
after the traffic stop. Judge John T. Copenhaver Jr. of the United
States District Court for the Southern District of West Virginia
denied the motion. The opinion of the Court does not reflect
the sentence imposed; however, the defendant timely appealed.
A panel of the Circuit affirmed the judgment of the trial court
[Gregory and Davis, Circuit Judges, and Damon J. Keith, Senior
Circuit Judge of the United States Court of Appeals for the Sixth
Circuit, sitting by designation]. Judge Davis’ opinion reads, in
part, as follows:
[Guijon-Ortiz’s Argument]
We now turn to the stop leading to the discovery of
evidence of Guijon-Ortiz’s illegal reentry. Guijon-Ortiz
argues that at the moment Flowers learned there were no
outstanding warrants associated with the three names he
had given the dispatcher, the justification for the traffic
stop ended. At that point, he argues, the Fourth Amend‑
ment required Flowers to return the ID cards and send
the driver and passengers on their way.
[The Court’s Response]
We disagree. Although the officer’s call to ICE was un‑
related to the justification for the stop and extended the
time (if only for a portion of “a few minutes”) during
which the officer kept the vehicle at the side of the high‑
way, the totality of the circumstances demonstrates that
Flowers “diligently pursue[d] the investigation of the
justification for the stop,” Digiovanni, 650 F.3d at 509,
and was not otherwise “dilatory in [his] investigation.”
Sharpe, 470 U.S. at 686–87, 105 S.Ct. 1568. The facts
here demonstrate that Flowers acted diligently for sev‑
eral reasons.
[Calling ICE Is Similar to Checking a Driver’s
License and Registration]
First, calling ICE to inquire into the validity of the Gaitan
ID is analogous in many ways to how an officer routinely
runs a driver’s license and registration to check their
validity. Although the record does not reflect whether
Flowers could have checked the validity of the ID without
calling ICE, the fact is that the defendant voluntarily
handed the officer an ID that the circumstances show
the defendant knew to be fraudulently made. During a
traffic stop an officer may “request[ ] a driver’s license
and vehicle registration” and “run[ ] a computer check.”
Digiovanni, 650 F.3d at 507. The similarity of the officer’s
actions here to those actions is a factor demonstrating
diligence.

[The Call Took “Only a Few Minutes”]
Second, the time it took to call ICE was very brief. The
record is unclear on precisely how much time passed
between when Flowers learned that there were no out‑
standing warrants for Juan, Noe, and “Daniel Gaitan” and
when he learned from Hilton that the name and number
on the LPR card did not match. All the record confirms
is that it took less than “a few minutes.” But it is clear
from the record that the amount of time was substantially
less than, for example, the time the officer in Digiovanni
took to question the defendant about drug trafficking,
questioning that was “extensive and time-consuming.”
650 F.3d at 510. It was also less than the duration of the
unrelated questioning in Mason. Although we described
the unrelated questioning as causing only a “brief delay,”
see Mason, 628 F.3d at 133, in fact the questioning there
was extensive in scope, including roughly a dozen ques‑
tions about matters unrelated to the tint of the vehicle’s
windows, which had provided the justification for the
stop. See id. at 139 (Gregory, J., dissenting). The fact
that Flowers made just a single, brief phone call does
not demonstrate that he had definitively abandoned the
prosecution of the traffic stop and embarked on another
sustained course of investigation.
[The Purpose of the Stop Was “Still Alive”]
Third, as in Everett, the purpose of the stop was “still
alive” at the time Flowers called ICE. See Everett, 601 F.3d
at 492 n. 9. Flowers stopped the truck when it exceeded
the speed limit and weaved onto the shoulder, which led
him to believe the driver was “probably impaired.” J.A.
38. At the time he ran the warrant search and called ICE,
he had not yet assured himself that the driver had not
been drinking. Only after he returned to the vehicle to
tell the driver that Guijon-Ortiz would be taken to ICE
was Flowers able to assure himself that the driver had
not been drinking.
[The Call Was Only a Brief Detour]
Fourth, although checking the validity of the LPR card
and thereby checking the defendant’s immigration status
was unrelated to the purpose of the traffic stop—and
thereby beyond the scope of the justification for the
stop—the call was a single, brief detour from an other‑
wise diligent investigation into whether the driver was
impaired. A different situation might have been presented
if, for example, Flowers had not only called ICE but also
called the IRS to check about unpaid taxes, the West
Virginia Bureau for Child Support Enforcement to check

about unpaid child support, or some other dalliance into
unrelated records of possible wrongdoing.
[The Totality of the Circumstances]
For these reasons, we conclude that, under the total‑
ity of the circumstances, and despite the brief phone
call to ICE to verify the validity of the LPR card the
defendant had provided, the officer diligently pursued
the investigation into the driver’s perceived impairment.
Therefore, we need not decide whether the officer had
reasonable suspicion to believe illegal activity was afoot
at the time he called ICE. Nor need we address the gov‑
ernment’s argument that, if the prolonged seizure was
unlawful, an exception to the exclusionary rule applies.
See United States v. Oscar-Torres, 507 F.3d 224, 231–32
(4th Cir.2007).
[This Opinion Is to Be Narrowly Interpreted]
We pause here to emphasize the narrowness of our hold‑
ing. The time it took for the officer to call ICE was at
most “a few minutes.” The officer’s concern that led to
the stop—that the driver was somehow dangerously im‑
paired—had not yet been dispelled. And, Flowers chose
to call ICE to verify the validity of the Gaitan ID the

(somewhat nervous) defendant provided, rather than
subjecting him to questioning on the topic. Extending
the stop to verify the validity of the ID without reasonable
suspicion might well have rendered the stop unreasonable
if the stop had been longer or if some other aspect of the
officer’s conduct had demonstrated definitive abandon‑
ment of the prosecution of the traffic stop.

My Thoughts
? It has now been twelve years since the United States Court
of Appeals for the Fifth Circuit decided United States v.
Dortch, 199 F.3d 193 (5th Cir. 1999). During those dozen
years, the Court and the district courts within the Circuit
have intellectually wrestled with the “exceeded the purpose
of the stop” issue in some 150 cases. None, however, has
presented the Court with the fact situation in Guijon-Ortiz.
? I would be willing to wager that some bright DPS trooper
will take advantage of the lesson in Guijon-Ortiz and the
Fifth Circuit will be presented with this issue in the nottoo-distant future.
Buck Files, a charter member of TCDLA, practices in Tyler, Texas,
with the law firm Bain, Files, Jarrett, Bain & Harrison, PC.
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to the continuing education of our membership.
Write now for the Voice for the Defense.
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the editor, please send it to
Greg Westfall at westfall.greg@yahoo.com
or
Craig Hattersley at chattersley@tcdla.com
“If you want to be successful, it’s just this simple:
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doing, and believe in what you are doing.”
—Will Rogers

Prior to publication, articles are reviewed and
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on Crawford. The court sustained Sergi’s objections and
the jury acquitted in four hours. Sergi was assisted by the
excellent investigative work of Mike Horton. Congratulations to David, Mike, and their client.

Send your letters, pictures, gripes, bonehead gaffes, or whathave-you to rwardroup@tcdla.com.

Kudos
John Boundy obtained a not guilty verdict on a sexual
 
assault case in Nacogdoches County. His client had been
involved romantically with the complaining witness and
she had a child she claimed was his. Boundy’s investigation revealed phone records that contradicted the
complaining witnesses’ claims. There was no forensic
evidence of sexual assault. The two-word verdict was
returned in less than an hour. Congratulations, John!
John Young won a murder case in Gaines County. His
 
client had confronted his uncle about the uncle’s repeated
sexual advances toward his client’s fiancé and his mother.
After “spanking” the uncle at his home and at a tank
battery, John’s client put his uncle to bed. When he went
to apologize the next morning, the defendant found
the uncle dead. John argued that the uncle’s .29 blood
alcohol and four times the prescribed amount of muscle
relaxers indicated that there was an intervening cause for
the uncle’s death. Good work in a challenging venue.
Congratulations to R. Scott Walker on his not guilty ver 
dict in CDC1, Tarrant County. He pursued his objection
to late-disclosed evidence and testimony derived from or
refreshed by the new evidence, until Judge Wilson agreed
and excluded.
David Sergi’s client, Chris Thurlkil, was acquitted of injury
 
to a child in Hays County. He represented the step-father
of the purportedly injured child. The child and two sib
lings left mom and step-dad’s home to move in with their
father. The child was observed as he left the house without
injuries and not upset or crying. Evidence was developed
that natural dad’s parents wanted custody of the children.
The State filed the child’s medical records with a business affidavit, and Sergi countered with objections based

Fallen But Not Forgotten . . .
TCDLEI Memorializes
Charles Balwin
Quinn Brackett
Peter Bright
Jack H. Bryant
Phil Burleson
Ward Casey
Byron Chappell
Emmett Colvin
Rusty Duncan
Elaine Ferguson
C. Anthony Friloux Jr.
Richard W. Harris
Odis Ray Hill
Weldon Holcomb
Floyd Holder
David Isern
Hal Jackson
Knox Jones
Joe Kegans
George F. Luquette
Ken Mclean
Kathy McDonald
Harry Nass
David A. Nix
Rusty O’Shea
Charles Rittenberry
George Roland
Travis Shelton
Robert William Tarrant
Doug Tinker
Don R. Wilson Jr.
Memorialize a fellow member.
Contact: chattersley@tcdla.com

Seriously? Dave’s not
coming to Prairie Dog?
What’s he thinking?

Don’t miss the 31st Annual

Prairie Dog Lawyers
Advanced Criminal Law Course

January 5–6, 2012
Lubbock, Texas
Texas Tech University Law School
Will Boyles, David Guinn, Sarah Gunter
Anne Hazelwood, & David Hazelwood
Course Directors

Criminal Defense Lawyers Project
& Lubbock Criminal Defense Lawyers Association
Seminars sponsored by CDLP are funded by the Court of Criminal Appeals of Texas.

Do’s (Mostly) and Don’ts (A Few) in
Taking Federal Criminal Appointments
Richard Anderson
The Do’s
I. How to Get on the List
The Federal Public Defenders, in Texas, unlike their counterparts in the Fifth Circuit in Louisiana and Mississippi, do not
administer the CJA panel attorneys list. The method of getting
on the list differs not only from district to district in Texas,
but between divisions in various districts. In most of the larger
populated divisions, the list is voluntary, and is administered
by a committee appointed by the Chief Judge of the district.
This committee evaluates the written applications and recommendations of an individual attorney who seeks to be on the
CJA panel and makes recommendations to the judge assigned
by the Chief Judge to oversee that court committee. Typically,
prior to approving an individual attorney to take federal court
appointments, the committee members will look to the attorney’s past experience in federal court and in most jurisdictions,
whether that attorney has been licensed in federal court for at
least three years.
The committee will look at indicators other than experience
in determining if an individual attorney ought to be on the CJA
panel: Does that attorney have prior extensive state criminal law
experience? What kind of support system does the attorney have
(i.e., is the attorney in a firm or office-sharing arrangement with

experienced federal criminal practitioners to be able to advise
and work with the attorney)? In the Dallas Division, and in most
of the Federal Defender offices, there is a mentoring program
for those individuals who desire to be on the panel, but have
not had extensive federal criminal law experience. This allows
the attorney to be matched up with an Assistant Federal Public
Defender and work on a case from interview through trial and
even appeal. In some divisions, such as Dallas, there is even a
small stipend through the Non-Appropriated Fund Committee
for the attorney going through this mentoring process.
In some of the smaller populated divisions, everyone who
is on the list to practice in federal court can potentially receive
a federal criminal appointment. It has been my experience,
however, in those jurisdictions the same individuals will be
appointed repeatedly on cases because the judge is aware of
their knowledge of federal criminal law.
II. Know Your Resources
The best 24/7 resource for issues involving federal criminal
practice is www.fd.org, the website for the Federal Defender
Service. This website has an amazing breadth of information
categorized in easy-to-find format. Topics and outlines, along
with supporting briefs, in deconstructing various guideline

sentencing for offenses such as child pornography and armed
career criminal, can be found here. Articles on current issues
in sentencing prepared by the Federal Defender Sentencing
Resource Counsel provide both excellent legal and statistical
fodder from the U.S. Sentencing Commission to allow you to
prepare memorandums and arguments for either downward
departures or variances for your client.
In addition to the main website, there are websites for each
federal defender with informative links. For example, our dis‑
trict’s website, www.txn.fd.org, has links to the fabulous article
by Henry Bemporad and Lucien Campbell in the 12th Edition
of the Introduction to Federal Sentencing, a 33-page document
that gets you to the basics of federal sentencing as quickly as
anything else I can recommend. There are also links to the 5th
Circuit blogs, the Supreme Court blogs, Professor Berman’s
Sentencing Policy Blog, and Alex Bunin’s list of every federal
criminal case that has ever been reversed and the reasons for
reversal. There are also links to all the CJA forms necessary for
handling an appointed federal criminal case, along with brief
banks, CLE opportunities, and information concerning hot top‑
ics on federal sentencings and trials.
Eastern District of Texas
G. Patrick Black, Federal Public
Defender
Plaza Tower
110 N. College Avenue, Suite 1122
Tyler, TX 75702-7226
Phone 903-531-9233
Fax 903-531-9625
Email g_black@fd.org
Website www.txe.fd.org
Douglas M. Barlow, CJA panel
representative
485 Milam
Beaumont, TX 77701-3518
Phone 409-838-4259
Fax 409-832-5611
Email barlowlawfirm@aol.com
Northern District of Texas
Richard A. Anderson, Federal Public
Defender
A. Maceo Smith Federal Building
525 Griffin Street, Suite 629
Dallas, TX 75202
Phone 214-767-2746
Fax 214-767-2886
Email richard_anderson@fd.org
Website www.txn.fd.org

For those CJA attorneys who are appointed on complicated
or extensive federal criminal cases, there is a litigation support
page at http://www.fd.org/odstb_litigationsupport.htm. On this
page you can find recommended e-discovery practices for CJA
attorneys and a guideline for CJA panel attorneys to obtain
litigation support resources.
By far the most, and best, resource is the Federal Public
Defender’s Office in each district. The Federal Public Defender’s
Office has two missions: one is to provide quality representa‑
tion for indigents charged with federal criminal cases, and the
other is to provide assistance and education to court-appointed
attorneys who are assigned federal criminal cases. Every FPD
in Texas takes the second part of that mission very seriously,
and as long as there are no conflicts, stands ready to assist the
CJA panel attorneys. In addition, each district has a CJA panel
representative, who is a designated liaison between the Federal
Public Defenders and the CJA panel attorneys. These individuals
can also assist in finding proper resources.
The Federal Public Defender’s and the CJA panel represen‑
tatives for each district are shown in the box below.

Carolyn Hill, CJA panel representative
5473 Blair Road, Suite 100
Dallas, TX 75231
Phone 972-991-1582
Fax 972-755-0424
Email carolynhill@bbradleylaw.com
Southern District of Texas
Marjorie A. Meyers, Federal Public
Defender
Lyric Center
440 Louisiana Street, Rm 1350
Houston, TX 77002-1634
Phone 713-718-4600
Fax 713-718-4610
Email margy_meyers@fd.org
Website www.fpdsdot.org
David Adler, CJA panel representative
6750 W. Loop South, Suite 120
Bellaire, TX 77401
Phone 713-666-7576
Fax 713-665-7070
Email davidadler1@hotmail.com

Western District of Texas
Henry Bemporad, Federal Public
Defender
Federal Building
727 E. Dorango Blvd, Suite B-207
San Antonio, TX 78206
Phone 210-472-6700
Fax 210-472-4454
Email henry_bemporad@fd.org
Website www.txw.fd.org
John Convery, CJA panel representative
[also panel representative to DSAG,
the governing body of the Defender
Service]
Hasdorff & Convery, PC
1005 S. Alamo St
San Antonio, TX 78210
Phone 210-738-9060
Fax 210-738-9426
Email hasconpc@aol.com

III. Know Your Courts
The federal criminal practice is a deadline-driven practice. You
can go to the U.S. District Court’s website (www.uscourts.gov/
districtcourts) and link to your particular district to review the
local rules concerning deadlines you must meet. Many of the
courts will have standing orders concerning discovery included
in the Local Rules, along with incorporating the Federal Rule of
Criminal Procedure deadlines for the filing of motions and trial
material. Many federal judges will also issue a scheduling order
simultaneously with arraignment. Because there is a Speedy
Trial Act in federal court (18 U.S.C. §3161), these deadlines
are pretty much set in stone unless you take affirmative written
action to move them.
When in doubt, contact the courtroom deputy of the par‑
ticular district court your case is filed in to get information about
what the court expects in terms of deadlines.
IV. Be Aware of the Fee Structure for CJA Cases
It is important to note the case maximums as it relates both to
your fees and any investigative or expert witness fees. Prior ap‑
proval from the court is necessary when it is anticipated that the
compensation will exceed the maximum compensation allowed.
If you are appointed on a “mega case,” you may be required to
prepare a trial budget to submit to the court, ex parte, for ap‑
proval prior to incurring the expense. The Office of Defender
Services in Washington has individuals that will help you prepare
a case budget for a complicated case. The courts, in reviewing
payment vouchers, typically evaluate it on a 4-to-1 basis—i.e.,
four hours of out-of-court time for every one hour of in-court
time. If the paysheet you submit is skewed dramatically away
from this ratio, it is most likely either to be reduced or you will
be required to provide further explanation.
In the Northern District of Texas there are now online
voucher forms that can be filled out and automatically calculate
your compensation request. It is anticipated that all courts will
have this system in the next three years.
V. See the Client Early (and Often?)
Another difference from the state practice is that in all like‑
lihood your federal appointed case will be a shut-in, housed
at a detention center in a location remote to both your office
and the federal courthouse. Federal practice requires more
“windshield lawyering” than most state criminal practice. The
initial interview is critical to establishing the trust forming the
attorney-client bond that will be the basis for the important
decisions to be made in the case. In many cases, the client will

have experience in the state criminal law system. Explaining the
important differences will be imperative at that first meeting, as
it sets the tone for the client’s expectations. Always go over the
attorney-client privilege, who the client can talk to and know that
the conversation is protected, and admonish the client that all
phone calls and many other contacts with relatives and outside
individuals will be monitored by individuals at the detention
center, likely to end up in the hands of the prosecutor.
The client needs to know that the federal system treats cer‑
tain crimes much differently than the client is used to in state
courts. A good example is felon in possession of a weapon.
Many of the clients will have gone through the state system and
received a negotiated probation for being a felon in possession of
a weapon. The harsh reality of the federal system is that there is
significant penitentiary time associated with a conviction for this
offense. The same is true for drug offenses, child pornography
offenses, and immigration offenses. All sentencing in federal
courts is done by the judge (unlike the state system) and will
have a baseline of the Federal Sentencing Guidelines as a start
for the type of sentence that will be imposed.
It will be important that prior to the initial interview you
take an initial look at what the guidelines are for the particular
offense and offender. Significant inquiry into your client’s past
criminal history is necessary to make a determination of whether
your client might be eligible for career offender status, armed
career offender status, and other statutory enhancements that
will greatly increase your client’s sentence.
If the indictment is complicated, or a conspiracy indictment,
I have always found it helpful in that initial interview to outline
the indictment. There are a number of computer programs that
can assist you in this—such as Casemap and Timemap.
In a multi-defendant indictment, a conversation with the
Assistant United States Attorney as to where he/she believes
your client falls in the indictment and what he/she believes is
your client’s liability (i.e., drug amount, weapons enhancement,
etc.) will assist in that initial interview. I would not talk plea
agreement issues with the client at the initial interview unless
the Assistant United States Attorney has indicated that your cli‑
ent’s cooperation, if early enough, could result in a substantial
reduction of sentence.
Another difference in federal courts that the client needs
to be advised of is that plea negotiations are for ranges of time
under counts of the indictment, and not for a specific amount
of time to be served in the vast majority of the cases.
VI. Explain the Risk/Reward Options
Because the guidelines reward an individual for not going to
trial, there has been a tremendous decline in federal criminal

trials (over 25,000 trials in 1986, the year before the guidelines
took effect versus only 5,000 in 2007). Your independent analysis
of the guideline calculations will assist the client in making this
crucial decision. The attorneys in the Federal Public Defender’s
Office often run their guideline calculations by other attorneys
in the office prior to presenting them to the client to make sure
the client is making an informed, intelligent decision. Running
your guideline calculations by an AFPD or other experienced
federal criminal practitioner may save you a lot of embarrass‑
ment in trying to explain to the client why your calculations are
so different (and usually much lower) from the calculations of
the federal probation officer in the pre-sentence report.
VII. Be Diligent on Discovery
The bottom line on preparation of your client for either trial
or a plea is the extent and the quality of the information in the
government’s case. Most courts have a standard discovery order
as part of their initial pretrial order or their Local Rules, which
require the defense attorney and the prosecutor to work out
discovery issues prior to burdening the court. This is not an issue
that favors the procrastinator. You need to make your demands
for discovery immediately after arraignment (remember, the
prosecutor under the Speedy Trial Act is going to be required
to bring the defendant to trial within 70 days from the date
of arraignment or arrest, so he/she should already have their
ducks in a row and be aware of the issues and documents in the
case prior to indictment). Document your discovery request,
whether by letter or email, as these documents can be attached
to a motion to compel to get the discovery you believe you are
entitled to. Sit down with another attorney and discuss what you
have received in discovery, and what you think the government
should have if they had researched their case properly, and ask
for that additional material.
If your district does not have a standing discovery order,
do not file a form discovery motion. The judges are going to
want laser-like requests for material you believe you are entitled
to. It doesn’t do much good to ask for autopsy reports in an
immigration case.
VIII. Scrutinize the Plea Agreement and Factual Résumé
It is extremely important that you review carefully the language
in the plea agreement and the factual résumé, and make sure you
have explained to the client the ramifications of each document.
The Rule 11 plea colloloquy by the judge is likely to reflect if
your client has a real understanding of the documents that he/
she has signed. Admissions in the factual résumé to facts not
included in the indictment may result in sentencing guideline

enhancements. Paragraphs in the plea agreement, such as waiver
of appeal, need to be fully understood by the client.
IX. Always, Always, Always Go to the Presentence
Report Interview with the Client
The preparation of a presentence report by a federal proba‑
tion officer is mandatory in most cases where there has been
a conviction after trial or plea of guilty to an indictment or
information. Unchallenged assertions in the presentence report
have the effect of setting in stone the basis for guideline calcula‑
tions and enhancements. Get a copy of the Form-1 probation
interview in advance and go over it with your client. Prepare a
written statement of the client’s case ahead of time to give to the
probation officer. Go over all of the financial and background
information with the client to identify those areas that might be
used for a guideline enhancement (i.e., drug use, work history
in the United States in an immigration case, etc.). Remember,
in the presentence interview, you are a lawyer, not a facilitator,
and act accordingly on your client’s behalf.
X. Objections to the Presentence Report
and Sentencing Memorandums
There are certain things you are going to be required to do
in evaluating any presentence report prepared by the Federal
Probation Office. If your client has a prior criminal history, you
will need to pull the documents to determine if any sentencing
enhancements relative to criminal history are supported by the
prior indictment and guilty plea. Remember, the assertions in
the presentence report become a factual basis to support sen‑
tencing enhancements if not challenged.
Look to the cutting edge of sentencing objections, most
of which are based upon cases pending before the Supreme
Court that could result in a favorable ruling on behalf of your
client (i.e., fast track, Apprendi issues, 924(c) issues, etc.). Most
of these current issues can be found at www.fd.org on their
sentencing-page link.
Objections to the presentence report go to guideline cal‑
culations, and any recommended sentencing enhancements
or departures (either upward or downward). The sentencing
memorandum serves a different purpose. This allows you to
argue outside the guidelines about why a different sentence than
one recommended by the guidelines is appropriate for your cli‑
ent. The sentencing memorandum usually addresses variances,
which are related to the seven factors under 18 U.S.C. §3553(a),
of which the guideline calculation is but one factor.
If you are going to make an objection to the PSR, and you
believe you have a solid ground, it is always good practice to

inform the probation officer prior to make the objection in
writing to see if they would like to amend their report prior to
your making the objection.
Since Booker, Kimbrough, Rita, and Spears (among others),
the court is aware that it is not bound solely by the guidelines.
However, sentencing statistics for Texas districts reflect that in
over 85 percent of the cases, the courts tether their sentence
to the guidelines. It is the use of the sentencing memorandum
and intelligent arguments for variances that allow the court
to untether themselves and formulate a sentence for both the
offense and the offender that is reasonable and not more than
necessary to achieve the goals of 18 U.S.C. §3553(a).

The Don’ts
I. Do Not Take the AUSA’s Guideline
Calculations as the Gospel

II. Do Not Fail to Close the Discovery/Brady Loop Before
Advising Your Client on the Advisability of Either
Taking a Case to Trial or Entering into a Plea
III. Don’t Ever Be Afraid to Ask an Assistant Federal
Public Defender or an Experienced Federal
Criminal Practitioner for Help

Richard Anderson is a past chairman of the
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Committee, past chairman of the Criminal
Justice section of the State Bar of Texas, past
president of the Dallas Criminal Defense
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The Prior
Conviction
and the
New Jury:
Hide It or
Hang It All
Out?
Maxwell Peck

“Evidence and jury argument about the fact the
defendant was incarcerated on death row before
his retrial is forbidden, unless the defendant
opens the door to it.” 1

A

s lawyers, we should be used to the notion that there may
not always be absolutely right or wrong answers. Such is
the case with this topic: There are no right or wrong answers to
be seen here—just move along. I am compelled to tell you, in the
interest of self-disclosure, that occasionally I allow my life to be
at least informed, if not completely governed, by pop culture.
Perhaps that makes me ill-suited to address even-handedly this
topic in the context 1 of punishment retrials.2 At issue is how
best to deal with the prior conviction and the new jury: hide it
or hang it all out? 3
I am reminded of a scene in the 1994 Harrison Ford film
“Clear and Present Danger” where it is revealed that the fictional
character, Peter Hardin, was laundering money for Colombian
drug cartels before his murder. The U.S. president had been
friends with Hardin, and his closest advisors counsel him to
minimize his acquaintance with Hardin, suggesting that the rela‑
tionship might not become public, and even if it did, they could
effectively downplay the president’s association with Hardin.
Responding to the suggestions that the press won’t find out,
the president says: “They will. They always do.” Ryan recom‑
mends a different approach: Asked if he and the victim were
friends, the president should say they were good friends; asked
if they were good friends, the president should say they were
lifelong friends. Ryan’s reasoning? “There’s no sense defusing a
bomb after it’s already gone off.”
That incredibly powerful statement resonated with me in
1994, especially in light of real-world presidential politics at the
time. Almost 20 years later, it still does. There is a certain beauty
in owning mistakes and flaws, and it’s something that celebrities
constantly fail to understand, advised by people who’ve likely
never worked in journalism. If you’re guilty and you’ve been
sussed out, admit it. Take the sting out of the issue. There’s no
more story after that, and the media moves on.
I suggest the same thing can be true within a limited frame‑
work in the context of a punishment retrial. That limited frame‑
work is the degree of disclosure we choose to make with respect
to prior proceedings: 1) full disclosure, 2) limited disclosure,
or 3) no disclosure?

Does counsel pretend that
nothing has happened before?
Proponents of #3—the zero disclosure approach—will presum‑
ably argue that fear of tainting the jury prohibits disclosure
of any prior trial or sentence. Like TEX. R. EVID. 404(b), the
jury should be prohibited from deciding the case on anything
extraneous—such as a pesky prior trial and death sentence. If
the jury is not told about the prior trial and/or death sentence,
then they won’t be biased by that knowledge. We cannot risk

the jury being predisposed to arrive at a death sentence simply
because a prior jury arrived at the same result.
This reminds me of my long-deceased Italian greyhound,
Sophie. Sophie was an eminently graceful creature under all cir‑
cumstances. She was apparently under the misimpression that if
she could not see me, then obviously I could not see her. Sophie
was never accused of being a particularly bright dog. Needless
to say, in any situation where Sophie turned up deserving of
discipline, all I ever saw was her backside—not in flight, mind
you, but rather simply standing in front of me studiously avert‑
ing her gaze and avoiding any form of eye contact whatsoever.4
Pretending nothing ever happened was an incredibly dan‑
gerous approach for Sophie, because just as entertaining and per‑
plexing as her approach initially was under those circumstances,
eventually so, too, was it also enraging. The same thing can and
will happen with jurors. Whatever ill certain members of the bar
might think of them, the jury is not completely dumb. Even if
they don’t know during voir dire why there’s only a punishment
hearing and a tremendous time lag between the offense enumer‑
ated in the indictment and the trial, they will have figured out
the reason by the time they begin deliberations, because during
the punishment hearing they will almost always hear evidence
of the client’s behavior on death row. Which is as it should be.
Pretending nothing ever happened invites curious jurors to
salacious inference. Trust that such inferences will be invariably
bad for our client. For example, obviously our client has been
on death row for all those other murders he committed, and
the State is just finally trying this last one. Or, death row is just
where they keep people who might murder witnesses until the
State is ready for the trial. Any of a variety of other [bad, bad
bad] 5 things can and will be inferred.
In addition, we must face the fact that most potential jurors
are predisposed toward a death sentence when they walk into
the courtroom regardless of what any prior jury decided. If
anything, the only way to move them from that position is to
accept and explain the fact of the prior sentence. I confess, to
me it is difficult to understand or justify no disclosure under
any circumstance. The dangers are simply too great, and at the
length truth will out.6
Nevertheless, I trust there may be varying opinions.

Where did my client spend
the night last night and why?
There is no question that prison is seen as severe punishment
by most people.7 For those who do not see it that way, it is our
task as capital litigators to root out such beliefs, eliminate them
from our case, and see that no person of such beliefs sits in
judgment of our client. The more important question tends to

be whether or not prison is an effective (i.e., sufficient) pun‑
ishment.8 In that case, our task becomes to persuade that, yes,
under all circumstances following a finding of guilt, prison is
sufficient punishment.9
The fact that our client has spent the last x number of years
in prison, up to and including last night, is a potential mitigat‑
ing factor in the eyes of some jurors. We are entitled to discuss
those issues with potential jurors, to determine their abilities to
consider our individual client’s mitigation case.10 From a prac‑
tical perspective, incapacitation could also be important to a
particular juror; they need to be reassured they will not run
into our client at Wal-Mart tonight.

Dealing with the “googling” juror
My gut-reaction to the potential Googling juror would be to
litigate. As a very young lawyer in the not-so-distant past, I was
awaiting an elevator on the fourth floor of the Potter County
Courts Building and was appalled to overhear jurors in an on‑
going personal injury case discuss exactly what they thought
of the case and how they would vote. My naïveté showed, and
in righteous indignation, I accosted the trial lawyers to apprise
them of my tale of misconduct. They asked me to inform the
judge, and we proceeded to have a full-blown hearing.
The Judge questioned each juror individually-on the re‑
cord, in the presence of trial counsel, with me there, too. “Mr./
Mrs. Juror, I advised and ordered you at the beginning of the
proceeding not to discuss this case with anyone, including your
fellow jurors, prior to deliberation. I need to ask you if you think
you might have done anything against what I asked you to do?”
What happened was telling: out of the four jurors I identified,
two completely denied having the conversation I witnessed. One
admitted misconduct and was appropriately contrite. The last,
because of the way the Court phrased the question, immediately
pulled out his cell phone and offered it up with the explanation,
“Yes, Judge, I have sent some inappropriate text messages about
the proceeding.”11
Wow, and that wasn’t even what he was being asked about!
That experience, along with a particularly bad one involving
a juror and a Bible in the deliberation room, have led me to
litigate in advance of trial the issue of potential outside influ‑
ences, requesting that jurors leave at home everything they might
ordinarily be inclined to travel with on a day-to-day basis. After
all, many jurors who are used to Googling, texting and Tweeting
all day find it hard to change their behavior while on jury duty,
and a fair trial would seem to demand that jurors leave their
online habits at the courtroom door.12
There are some creative ways to deal with the Googling juror
that might be effective. For example, experimental jury charges

and instructions, extended voir dire questions, and jury empow‑
erment all seem to be valid and potentially effective methods
to mitigate the Googling juror.13
However, as I was trying to track down some of the enter‑
taining stories about Googling jurors14 with which to keep you
engaged, I had an epiphany, thanks to a blogger from Massa‑
chusetts named Edward P. Schwartz. Schwartz rooted out my
hypocrisy. It is fear which leads to the conclusion that pretrial
measures should be taken to “unplug” jurors-an idea that is
inconsistent with my personal philosophy.15
Schwartz suggests a different approach:
Jurors swarm the net
Recent entry for the smallest surprise of the year award:
jurors are online.
Everyone is online. So, of course, people summoned
for jury duty are, too. Jury duty can be very tedious.
There is a lot of sitting around waiting for things to happen. The local sports page can keep you occupied for
only so long. So, whip out your iPhone or Blackberry
and see what’s what. Google the defendant. Google the
lawyer. Google the judge! Post a tweet (Most juror posts
run along the lines of “I’m stuck on jury duty and boy
am I bored.”).
The problem has become so prevalent that there was
a front page story about it in today’s New York Times.
So, what are we going to do about it?
Anyone who understands psychology at all knows
that the solution is NOT to take away juror’s toys and
slap their hands with rulers if they disobey. We know
from decades of research about judicial instructions
(particularly the limiting kind) that judicial admonitions
without proper reasoning tends to incite “reactance” on
the part of jurors. That is, when jurors’ freedom to act
is taken away by the court, those jurors tend to rebel
and engage in the prohibited behavior more than had
they not been warned in the first place. So, the key is to
accompany whatever solution is chosen with careful,
logical and respectful explanations to the jurors.
With these considerations in mind, there seem to be
fairly straightforward solutions to the two main types of
juror internet activity that concern lawyers and judges.
Juror Twittering and Blogging
There is nothing wrong with a juror wanting to chronicle her experience on jury duty. The problem is when
she posts her experiences while the trial is ongoing.
Outgoing messages don’t pose too great a risk of contaminating the trial, unless one is concerned that the
desire to post something sensational will cause the juror

to alter her behavior in the jury room. The bigger prob-

judge should pre-instruct every single jury not to

lem is the possibility that such posts will generate online

conduct online research. Such an instruction must be

responses, providing the juror with extra-legal contact

accompanied by a well-crafted explanation of why such

with facts and opinions not in evidence. Another emerg-

a rule is necessary. Second, lawyers should do their

ing problem is the ability of an attorney to read the

homework. If the attorneys in a case cross all their t’s

posts of jurors in her own cases during the trial.

and dot all their i’s, they can substantially reduce the

General pre-trial jury instructions and those ever-

temptation for jurors to look elsewhere for answers. Do

entertaining “What is a juror?” videos should be edited

some pre-trial research. Find out what is likely to matter

to make it clear to those called for jury duty that they

to jurors. Find out what is likely to confuse them. Give

are not permitted to post information about their experi-

them the answers they need.

ences online until after their service has ended. These

This brings me to a procedural “innovation” that I

instructions should make it clear that this prohibition is

think can mitigate the temptation for jurors to conduct

consistent with the one against discussing a case with

unauthorized online research. More and more jurisdic-

others. My educated guess is that most juror bloggers do

tions allow jurors to ask questions of witnesses during

not realize that their behavior is inappropriate. Very few

trial. Judges should not grudgingly accept this intrusion

people need to blog so badly that they will do so after

into their total control of the courtroom. Rather, judges

being told by a bailiff not to. These instructions should

should welcome this as an opportunity to satisfy the cu-

also make it clear that jurors are, of course, permitted

riosities of jurors within the confines of the courtroom.

to write whatever they choose about their experiences

Better to let the parties address jurors’ questions during

after their jury service is over.

the trial than risk those jurors searching for answers
elsewhere.

Online research by serving jurors

So, at the same time that the judge tells the jurors

Six hundred years ago this would not have been a prob-

not to consult any outside sources regarding the trial,

lem (not just because there were no computers). During

she should encourage them to bring any outstanding

the early period of the Anglo-American jury system, ju-

questions to her attention. The message should be “We

rors were selected from the locality of an alleged crime

are here to help you make the best-informed decision

or dispute precisely so that they could come to court

possible. We’ll get you the answers you need.”

with local knowledge about the events in dispute. If the

I think that jurors who hear that message will be

jurors did not feel that they understood the case well

more likely to stay off google during trial. Afterwards....

enough, they were expected to investigate it on their

well, that’s another topic for another day.

own! They were to ask other villagers about what they
saw or heard. There were rarely witnesses at trial, so the
jurors had to be “self-informing.”
Well, we have now almost come full circle. We live
in a world full of people skeptical of the motives of
everyone involved in the law. We don’t trust the parties.
We don’t trust the lawyers. We don’t even trust the
judges to be impartial anymore. Given the instant avail-

The Schwartz approach16 appears to me to be a novel one,
which deals with the issue directly and has the potential to take
some of the sting out of what jurors might otherwise find out on
their own, regardless of the level of prior remonstration. It is an
approach that embraces our fears, and, therefore, I commend
it to you as an alternative possibility to the “take no prisoners”
approach to unplugging jurors-potential or otherwise.

ability of information online, it is no wonder that jurors
are tempted to “fact check” their cases on Google. In a
recent Florida case that resulted in a mistrial, the judge
discovered that a juror had conducted unauthorized
online research. He then voir dired the rest of the jurors
to find out who had been exposed to what this juror
had found out. To the judge’s amazement and horror, he
discovered that eight other jurors had also conducted
research online. He had no choice but to declare a
mistrial.
What should we do? Well, first of all, every single

Specific voir dire
themes and questions
I suggest spending significant time in advance of trial developing
voir dire themes consistent with the approach of disclosure. For
example, I recommend pushing truth, justice, the American way,
mom and apple pie. Seriously. The virtues of the justice system
are long extolled, and one of the greatest things about the justice
system in our society is the mechanism to right great wrongs.
This is our jury’s opportunity to be a part of that process-to

correct a mistake.17
An endless number of general themes can be developed
consistent with sending the message that a prior jury arrived
at the wrong result.18
The Colorado Method of Jury Selection lends itself nicely to
a theory consistent with disclosure. Under the Colorado Method,
the goal is to select jurors strictly based upon their views of the
death penalty. Inherent in that goal is to challenge successfully
as many disqualified jurors as possible. Given that goal-to get
rid of as many “bad” veniremen as possible-the punishment
retrial case can and should be made it sound as bad as possible.
Each potential juror must know and understand that twelve
(12) of their “peers” previously heard the same guilt/innocence
evidence and voted for death. The potential juror should know
our client has been on death row for “X” years since then. If
knowledge of either factor biases them toward a death sentence,
challenge for cause.
Alternatively, in consideration of mitigation, we can try
to get agreement that good behavior while in prison (Skipper evidence) during this time is not something they would
meaningfully consider to determine an appropriate sentence.
Pressure the district attorney and/or the Judge to emphasize to
jurors that this type of information is something they must be
able to consider. If we can secure agreement from a potential
juror that because twelve (12) of their “peers” believed death
was the appropriate sentence, so death will also be their default
sentence unless the defendant convinces them otherwise, we
can challenge for cause. The district attorney and/or the Judge
should be pressured to require that potential jurors be able to
decide the appropriate sentence with no preconceived notions.
By the way, lack of disclosure forfeits these valuable chal‑
lenges for cause.

Are these jurors able to tell
the first jury they got it wrong?
Again, consistent with the Colorado Method, jurors should be
sought with moral courage and the ability to arrive at their own
individual, personal moral judgments, regardless of whether
that judgment conforms to another jury that previously decided
the case; that jury got it wrong. We demand a different result
of them. Make no secret about it; instead, trumpet it from the
rooftops.

Conclusion/Disclaimer
I apologize if any of the positions I take in this article offend
anyone. Originally, it was intended as a point-counterpoint
piece. However, as I wrote, it evolved into a position paper. I

freely admit I could be completely wrong and will gladly lis‑
ten to, and include in future iterations of this article, differing
viewpoints or other ideas favoring non-disclosure not addressed
herein—should you choose to contact me to discuss them. In
the meantime, I suggest we swing wide the doors of Munoz 19
and embrace the power of an urgently spastic bladder.20
Isn’t disclosure powerful?
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Alternatives Sentencing
and a Means of
Reducing Recidivism

Judge Kevin Fine
Introduction
This article is intended to offer suggestions in alternative sentencing which have proven successful during my time on the
bench. The catalyst to writing this article came as a result of receiving information from an investigative reporter on November
16, 2010, delineating the plea, sentence, adjudication, revocation,
and prison sentence, if any, in every burglary case filed in my
court from January 2009 through July 2010. After an extensive
search of the Harris County Justice Information Management
System (JIMS), the reporter found that in the 177th Criminal
District Court, 10.8 percent of all burglary cases resulted in
deferred-adjudication community supervision from July 2007
through December 2008. After I took the bench, that percentage grew to 39.6 percent. Defendants were granted a deferred

probation in 79 out of 199 burglary cases filed during the time
of the study. Of those 79 defendants granted a deferred probation, 69 were in compliance and successfully completing or had
successfully completed their community supervision.
The question is whether sending defendants to some form of
treatment rather than locking them up in the Texas Department
of Criminal Justice (TDCJ) is an effective improvement in terms
of sentencing alternatives. Alternatives to prison may be appropriate in a myriad of situations, including, but not limited to,
defendants with serious mental health issues (hence the birth of
the Mental Health Courts); those suffering from Post Traumatic
Stress Disorder occasioned by their military service during war
time (hence the birth of the Military Court); and those suffering
from drug addiction and alcoholism (pervasive in all courts).
This article centers on those defendants with substance abuse

problems, including both drug addiction and alcoholism.

Determining When Alternatives to Prison
Are Appropriate for Defendants with
Substance Abuse Problems
The first requirement is that it must be shown the defendant has
an actual substance abuse problem. This includes everything
from alcohol and marijuana to cocaine and heroin. Addition‑
ally, there must be some indication the individual desires to quit
drinking or using, although this is not an absolute bar to sending
someone to treatment, of some form, rather than prison. All 79
defendants granted a deferred underwent an evaluation called
a “Level of Service Inventory—Revised” (LSIR).
The LSIR was developed by Texas Christian University’s
School for the Study of Addiction and Alcoholism. It is the best
tool available to judges to evaluate a particular defendant’s needs
and risks, especially in the area of substance abuse. Specifically,
the LSIR allows a sentencing judge to consider a defendant’s
criminal history, education and employment background, finan‑
cial situation, family and marital history, accommodation, leisure
and recreation time, the companions he keeps, alcohol and drug
problems, emotional and personal problems, and, finally, their
attitudes and orientation toward society and crime in general.
These areas of risk and need are scored from very low to very
high, with low, medium, and high in between. Based on the
results of the LSIR, the evaluator can make a recommendation
as to the best course of action, short of imprisonment, available
for a particular defendant.
A judge then can make a more informed decision as to what
course of action is best for the defendant and society as a whole,
including incarceration in the Texas Department of Criminal
Justice (TDCJ). It should be noted the LSIR is primarily utilized
to determine whether a defendant has a substance abuse problem
and the level of treatment needed in order to provide the best
opportunity for success while on community supervision. The
other areas of concern are secondary to the substance abuse is‑
sue because they are components that help explain a particular
defendant’s substance abuse level and assist in determining what
type of program, if any, to place a particular defendant in—as
well as where to place a defendant upon completion of treat‑
ment, assuming treatment is deemed appropriate.
In the 177th, in the greater majority of instances, the LSIR
was performed only after the defendant entered a plea of guilty
to the offense. Additionally, again, almost without exception, no
defendant was granted a deferred probation unless the defendant
demonstrated a history of drug or alcohol problems.1 If the LSIR
concluded the defendant had a substance abuse problem, that
defendant was usually granted a deferred and was required to
complete some type of treatment program—including in-patient
treatment followed by rigorous Alcoholics Anonymous (AA)
meeting attendance and completion of all 12 Steps, out-patient

treatment followed by the above-mentioned AA attendance and
step work, or simply sending them to AA with the required
attendance and step work.
There are a number of reasons for granting a deferred
probation to an addict or alcoholic. First, a court can require
the defendant to attend and successfully complete a treatment
program for his or her substance abuse problem. This addresses
the defendant’s criminal behavior at its source: his or her sub‑
stance abuse problem. If the underlying cause of the behavior
is addressed, the chance the defendant will reoffend is reduced.
Second, if the defendant violates his or her community supervi‑
sion while on deferred adjudication, the full range of punishment
is available in assessing a prison sentence.

Is Such Alternative
Sentencing Effective?
Is alternative sentencing for substance abusers effective? The
short answer is yes. The most impressive aspect of the data
provided showed that out of 79 defendants placed on deferred
probation for burglary—who were required to complete some
course of treatment, including solely AA meetings and step
work—only ten were adjudicated guilty and sent to prison. The
vast majority of cases where there was an adjudication of guilt
and prison sentence were the result of a new law violation.
The other defendants who have had motions to adjudicate
filed have been for technical violations, such as not attending
AA meetings, failing to complete their step work as ordered,
failing to perform community service as directed, and failing
to pay their fines and fees as ordered. Generally speaking, these
defendants were ordered to serve a period of time in jail and
then continue their community supervision. The remaining 69
defendants, with the exception of those just mentioned, have
successfully fulfilled their obligations while on community su‑
pervision or are currently successfully fulfilling these obliga‑
tions. Most importantly, they are accomplishing the entire point
of granting them a deferred probation in the first place: They
are staying clean and sober through their own efforts toward
recovery from drug addiction and alcoholism.

What Makes Alternative
Sentencing Successful?
What makes alternative sentencing successful? The secret to
success for a defendant with a substance abuse problem is longterm, regular attendance at AA meetings and completing the
12 Steps of the AA Program. Although a detailed discussion of
the AA Program and the specifics of the 12 Steps are beyond
the scope of this article, reference is made to the Big Book of
Alcoholics Anonymous when doing so is helpful for the reader.
The basis of their success is that each defendant, as previously
discussed, is required—whether the LSIR recommends in-pa‑

tient treatment, outpatient treatment or simply attending AA
meetings—to attend meetings for a sustained period of time
and to complete all 12 Steps of the AA Program.
It should be noted, in order to dispel any misconceptions,
AA is not a religious organization. Anonymous, The Big Book of
Alcoholics Anonymous, at 565 (3d ed. 1976)(hereinafter the Big
Book). The only requirement for membership in AA is a desire
to stop drinking (and using). Id. at 565. It is not required that
a “member” believe in any particular deity or be affiliated with
any certain religious faith or organization. The word “God” is
used in the most general sense possible. The “member” is free
to believe in any power greater than himself or herself. Id. at
12, 46–47, 50, 53, 55. In other words, they are free to believe
in a “God” of their own understanding, regardless of what that
understanding may be. Perhaps it is simply the group as a whole,
the power of the universe or Mother Nature. Id. at 59. It may,
however, include a specific faith in a particular religious organi‑
zation. Id. at 87. It should also be pointed out the requirements
placed on a defendant were born out of a combination of the
contents of the Big Book.
Each defendant is required to attend a meeting a day, ev‑
ery day, for 180 days. The reason for rigorous attendance is
three-fold. First, it allows the defendant to develop a routine
of attending meetings with people suffering from the same
malady—alcoholism or addiction. In this way, they can begin
to see clearly not only that they have a problem, assuming they
had any doubt or denial in the beginning; they also begin to see
that they are not alone or unique, and that there is a solution to
their problem. Often, addicts and alcoholics fail to recognize the
nature of their substance abuse problem. They view the problem
as outside themselves, and if their family, friends, and society
would just leave them alone or do as they wish, they would
have no problem. See id. at 61–62. When a defendant with this
mindset is forced to attend meetings regularly for six months,
they have an opportunity to begin to recognize that the problem
is within them, manifested in the abuse of drugs and alcohol. Id.
Second, it allows the defendant to make new friends and
acquaintances who are drug- and alcohol-free and have a desire
to stay that way. It removes them, at least for a couple of hours a
day, from their old friends and stomping grounds where drugs
and alcohol might be readily available, accepted, and even en‑
couraged. Although a defendant may go back to such an envi‑
ronment after every meeting, the establishment of new friends
and acquaintances opens the door to allow them to make the
change in companions necessary for long-term sobriety.
Finally, daily meeting attendance allows the defendant to
experience life activities without the use of drugs and alcohol.
They begin to discover that having a good time does not need
to include alcohol or drugs. Id. at 164. Equally, if not more
importantly, they see others go through devastating life experi‑
ences, such as loss of family and friends, divorce, loss of jobs,
and other low points in life, without having to resort to alcohol

and drugs to escape such problems. Id. at 98. This, in turn, allows
them to understand they can do the same. In other words, in
order to recover, each defendant must change their playmates,
playthings, and playgrounds. Without actually experiencing the
happiness and freedom of a drug- and alcohol-free life, an addict
or alcoholic can rarely envision life without drugs and alcohol.
Most importantly, it has been proven time and again that
“one alcoholic [can] affect another as no nonalcoholic [can].”
Id. at xvi–xvii. It is thus imperative that a defendant with a
substance abuse problem be exposed to recovering addicts and
alcoholics because they can relate to the defendant in a way no
one else can. Id. Requiring a defendant to attend one or two AA
meetings a week for three months is wholly insufficient. Such
limited exposure to AA and its participants, especially those with
long-term sobriety, cannot accomplish the goal of changing the
defendant’s playmates, playgrounds, and playthings.
Each defendant must also complete all 12 Steps of the AA
Program. Recovery from drug and alcohol abuse comes as a
direct result of working the Steps. In AA, as with all other 12 Step
organizations, the “suggested [ ] plan of recovery” is as follows: 2
1. We admitted we were powerless over alcohol [and drugs]—
that our lives had become unmanageable.
2. Came to believe that a Power greater than ourselves could
restore us to sanity.
3. Made a decision to turn our will and our lives over to the
care of God as we understood Him.
4. Made a searching and fearless moral inventory of ourselves.
5. Admitted to God, to ourselves, and to another human being
the exact nature of our wrongs.
6. Were entirely ready to have God remove all these defects
of character.
7. Humbly asked Him to remove our shortcomings.
8. Made a list of all persons we had harmed and became will‑
ing to make amends to them all.
9. Made direct amends wherever possible, except when to do
so would injure them or others.
10. Continued to take personal inventory and when we were
wrong promptly admitted it.
11. Sought through prayer and meditation to improve our con‑
scious contact with God as we understood Him, praying
only for the knowledge of His will for us and the power to
carry that out.
12. Having had a spiritual awakening as the result of these steps,
we tried to carry this message to alcoholics [and addicts],
and to practice these principles in all our affairs.
Defendants are given 90 days to complete the Fourth Step
and 180 days to complete all 12 Steps. Each Defendant must
show proof of their completion of the Fourth Step to their Com‑
munity Supervision Officer (CSO). They must provide proof
to their CSO, prior to the expiration of the 180 days, of their

completion of all 12 Steps. This must be done via a letter from
their sponsor (a person who has worked all 12 Steps and is
taking the defendant through the 12 Steps) verifying they have
completed all their Step work within the time required. Once the
defendant has completed the requirement that he or she attend
a meeting a day, every day, for 180 days, they must attend no
less than five meetings per week for the duration of their com‑
munity supervision or until further order of the Court. Lastly,
as a sanction for a defendant not attending AA meetings, a
defendant is required to serve one to three days in jail for each
meeting missed and make up the missed meetings on the back
end of the 180 meetings originally ordered.

In-Patient Treatment Alone,
Without AA as a Continued Course
of Recovery, Is Not Sufficient 3
The latest report from Harris County Community Supervision
and Corrections Department (HCCSCD), CJAD & HCCSCD
Residential Outcome Study, 2011, shows an average successful
completion rate of approximately 85 percent. However, approxi‑
mately 55 percent of those who successfully complete one of
the in-patient programs results in an adjudication of their guilt,
followed by incarceration, or a revocation of their community
supervision followed by incarceration. Upon completion of inpatient treatment, the vast majority of these defendants were
not ordered to attend AA or an analogous 12 Step program and
complete all 12 Steps of any such program, or were ordered to
attend a minimal number of meetings for a short period of time.
It is not, therefore, surprising these defendants ended up
incarcerated. They had neither a continuing course of treat‑
ment during community supervision nor a plan of recovery after
treatment, which in most cases is a lifetime commitment. Fol‑
lowing the basic outline for a program of recovery has resulted
in a much higher success rate out of the 177th District Court.
Year to date, beginning January 1, 2009, the average number of
individuals who complete a county-funded inpatient treatment
program, just 25 percent failed to complete their community
supervision and were sent to TDCJ. In other words, the success
rate for individuals who were ordered to an inpatient program
from the 177th is, as of this writing, 75 percent—as opposed
to the average among the rest of the Criminal District Courts
of 45 percent.
The 25 percent of failures is not a great number. In fact,
it is the author’s opinion it should be significantly lower. The
point, however, is that more needs to be done by the judiciary
to raise the number of successful completions of community
supervision. A discussion of the CJAD & HCCSCD Residential
Outcome Study, 2011, is beyond the scope of this article. How‑
ever, a thorough review of the study is highly recommended.

Conclusion
The data I was provided showed 69 people are receiving help
who otherwise would be sitting in prison receiving no help for
their addiction to drugs and alcohol. These same defendants
would be highly likely to commit new offenses following their
release from prison. Ultimately, the data clearly demonstrates
that alternative sentencing for substance abusers is much more
effective than simply locking them away, only to have them
reoffend after their release from prison. Finally, and most im‑
portantly, given the recent budget cuts, it should be emphasized
the cost of sending a defendant to AA, as described above, is
zero dollars and zero cents. Ironically, the most important aspect
of successful completion of probation is also the least costly on
the State and the County.4

Notes
1. This sentence refers only to those cases included in the data I was provided.
Out of the 199 burglary cases analyzed, 79 were granted a deferred. All 79 were
subjected to an LSIR that showed them to have a substance abuse problem.
So, in that regard, no one without a substance abuse problem was granted a
deferred—out of that group of offenders.
When an individual did not have a substance abuse problem or demon‑
strated no desire to get clean and sober, then they received, in most instances, a
sentence of incarceration. It should be made clear, though, the individuals who
were sentenced to some form of incarceration were so sentenced because they
were steadfast about not having a drug or alcohol problem or simply wanted
to do their time rather than be subjected to the rigors of my conditions of
community supervision.
I do not, however, have any “hard-’n’-fast” rules regarding incarceration
versus community supervision. I take each case on its own merits. Thus, there are
some individuals who receive a deferred sentence who do not have a substance
abuse problem. These cases, however, are rare in comparison to those with a
substance abuse problem. This is so because of the sheer number of people with
drug and alcohol problems who appear before me compared to those that do
not suffer from such problems.
2. The 12 Steps as set forth on page 58 of the Big Book are general in nature.
Actually working the Steps requires a line-by-line study of the Preface, called
the Doctor’s Opinion, and the first 164 pages of the book.
3. See CJAD & HCCSCD Residential Outcome Study, 2011.
4. For the three years studied, of the total number of individuals who suc‑
cessfully completed an inpatient program out of the 177th Criminal District
Court, 75% also successfully completed their community supervision. As of this
writing, the average for all Harris County Criminal District Courts who sent
individuals to an inpatient treatment facility: only 45% successfully completed
their community supervision. The difference in success rates is staggering.
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Supreme Court
Freeman v. United States, 131 S. Ct. 2685 (2011); Reversed, remanded (5–4)
Freeman was charged with crack possession, among other charges, and entered a plea agreement
that included a sentence of 106 months. After his agreement was accepted by the judge and his sentence
was entered, the U.S. Sentencing Commission amended the Guidelines to reduce the disparity in the
treatment of crack and powder cocaine, and made the amendment retroactive. Freeman sought to
reduce his sentence. The district court refused to do so, and the Sixth Circuit affirmed.
HELD: Reversal was warranted because (1) a district court has authority to entertain 18 U.S.C.S.
§ 3582(c)(2) motions when sentences are imposed in light of the Guidelines, even if the defendant
entered into a Fed. R. Crim. P. 11(c)(1)(C) agreement, and (2) the district court’s decision was “based
on” the applicable Guidelines range since the district court expressed its independent judgment that
the sentence was appropriate in light of that range.
United States v. Juvenile Male, 131 S. Ct. 2860 (2011); Vacated, remanded (5–3)
COA held that the requirements of the Sex Offender Registration and Notification Act (SORNA),
42 U. S. C. §16901 et seq., violate the Ex Post Facto Clause of U.S. Const. art. I, § 9, cl. 3, when applied
to juveniles adjudicated as delinquent before SORNA’s enactment.
HELD: COA lacked constitutional authority to decide the case on the merits because it had no
live controversy before it. It is a basic principle of U.S. Const. art. III that a justiciable case or con‑
troversy must remain extant at all stages of review, not merely at the time the complaint is filed. “At
the time of the Ninth Circuit’s decision in this case, the District Court’s order of juvenile supervision
had expired, and respondent was no longer subject to the sex-offender-registration conditions that
he sought to challenge on appeal. . . . As a result, respondent’s challenge was moot before the Ninth
Circuit unless he could ‘show that a decision invalidating’ the District Court’s order would likely re‑
dress some collateral consequence of the registration conditions.” The petition for a writ of certiorari
and respondent’s motion to proceed in forma pauperis are granted. COA’s judgment is vacated, and
the case is remanded with instructions to dismiss the appeal.
Cavazos v. Smith, 565 U.S. ____, No. 10-1115 (Oct 31, 2011); Reversed, remanded (6–3)
Doctors initially attributed Etzel’s death to sudden infant death syndrome. However, an autopsy
concluded that the cause of death was shaken baby syndrome (SBS). Smith, Etzel’s grandmother, stated
that when Etzel did not respond to her touch, she picked him up and gave him a little jostle. Smith was
charged with assault on a child resulting in death. At trial, the jury heard seven days of expert medical
testimony on the cause of death. The prosecutors offered three experts who each testified that Etzel’s
death was the result of SBS. The defense called two expert witnesses to dispute the conclusions. The
jury found Smith guilty.
Smith filed a motion for new trial. The trial judge denied the motion, concluding that the jury
carefully weighed the tremendous amount of evidence. On direct review, Smith contended that the
evidence was insufficient to establish that Etzel died from SBS. The California Court of Appeal re‑

jected this claim, determining that where there was competing
medical testimony, it was for the jury to resolve the conflicts.
Smith appealed to the California Supreme Court, which denied
review. Smith subsequently filed a petition for writ of habeas
corpus with a U.S. District Court, arguing that the evidence
against her was insufficient. The District Court concluded that
the evidence was sufficient to support a conviction. On appeal,
the Ninth Circuit reversed and remanded, concluding that the
absence of physical evidence indicated that the Court of Appeal
had unreasonably upheld Smith’s conviction. The petitioners
appealed.
HELD: The Ninth Circuit exceeded its authority under
the deferential standard for habeas corpus review by granting
relief for insufficient evidence based on its acceptance of the
cause-of-death testimony of defense experts over the contrary
opinion of prosecution experts. Evidence is sufficient to sup‑
port a conviction so long as, after viewing the evidence in the
light most favorable to the prosecution, any rational trier of fact
could have found the essential elements of the crime beyond a
reasonable doubt. The Court further stated that where there is
conflicting evidence, a reviewing court must presume that the
trier of fact resolved any such conflicts.

Fifth Circuit
United States v. Rios, 636 F.3d 168 (5th Cir. 2011)
In trial for aiding and abetting the transportation of illegal
aliens, district court did not abuse its discretion in refusing to
give a “missing witness” instruction with respect to the govern‑
ment’s failure to call a co-defendant who pleaded guilty on the
morning of trial and invoked his Fifth Amendment privilege
against self-incrimination. A court should not grant a missing
witness instruction unless the person who is the subject of that
instruction (1) is peculiarly within one party’s power to produce
and (2) would provide testimony that would elucidate facts at
issue. Notwithstanding the fact that the government techni‑
cally has the power to override the Fifth Amendment privilege
by granting immunity, the Fifth Circuit refused to find that
the government’s failure to grant immunity to a witness who
invokes the Fifth Amendment privilege automatically entitles
a defendant to a “missing witness” instruction.
United States v. Jackson, 636 F.3d 687 (5th Cir. 2011),
withdrawing 625 F.3d 875 (5th Cir. 2010)
District court violated D’s rights under the Confrontation
Clause by admitting into evidence notebook ledgers received
from a co-conspirator during a proffer session and an inves‑
tigating officer’s testimony pertaining thereto, both of which
were used to show the amount of cocaine the co-conspirator
distributed to D. The ledgers fell outside the business-records
and co-conspirator-statement exceptions to the right of con‑

frontation recognized in Crawford v. Washington, 541 U.S. 36
(2004), and hence were “testimonial.” The ledgers were not
properly authenticated as business records because the agent
through whom they were introduced offered no testimony as
to who prepared the ledgers and under what circumstances;
there was no evidence that they were kept in the regular course
of a drug-trafficking enterprise. For similar reasons, the ledgers
were not sufficiently authenticated to render them admissible
under the co-conspirator-statement exception. Accordingly,
the court erred in admitting them. This error was not harmless
beyond a reasonable doubt; given the government’s reliance on
the ledgers in its closing argument, the government could not
show that the ledgers did not contribute to the conviction. The
Fifth Circuit vacated the conviction and remanded for further
proceedings, including an opportunity for a new trial.
United States v. Henderson, 636 F.3d 713 (5th Cir.
2011)
In each of three defendants’ cases, district court reversibly
erred in denying D’s motion for reduction of sentence under 18
U.S.C. § 3582(c)(2) (based on the retroactive amendments to the
crack cocaine Guidelines). In denying each motion, the court
implied that it had not reconsidered the sentencing factors of 18
U.S.C. § 3553(a) in making this decision because it had already
considered those factors in imposing a below-Guidelines sen‑
tence at the original sentencing. As such, in each case, the court
did not recognize, and therefore did not satisfy, the requirement
that they reconsider the § 3553(a) factors when deciding whether
to reduce a sentence in response to a § 3582(c)(2) motion. The
Fifth Circuit reversed the orders denying defendants’ § 3582(c)
(2) motions and remanded for reevaluation of those motions.
United States v. Rhine, 637 F.3d 525 (5th Cir. 2011)
In the original sentencing, the district court calculated D’s
Guideline imprisonment range as 292 to 365 months and im‑
posed a high-Guidelines sentence of 360 months; on remand
from the first appeal, the Guidelines dropped to 30 to 37 months
as a result of the favorable “relevant conduct” ruling made by
the Fifth Circuit in the first appeal, but the district court went
significantly upward to impose an aggregate sentence of 180
months. The panel majority affirmed this sentence, concluding
that it was a variance, not a Guideline-based departure, and
that it was neither procedurally nor substantively unreasonable.
Judge Dennis filed a lengthy dissent, opining that as a variance,
the sentence was procedurally unreasonable (as inadequately
explained) and substantively unreasonable (because apparently
plucked from the air). He also believed that even as a departure,
the sentence was unsalvageably flawed.
United States v. Diaz, 637 F.3d 592 (5th Cir. 2011)
(1) In drug case, district court did not impermissibly in‑
fringe upon D’s right to confrontation by barring him from

questioning government agent about D’s status as an illegal im‑
migrant or his employment at a business close to where the drug
deal occurred. These rulings did not bar inquiries into witness
credibility or reliability, the issues that are the touchstone of the
cross-examination rights protected by the Confrontation Clause.
Although D’s immigration status might have been relevant to
provide an alternative explanation for his perceived actions
(namely, that he had reason to be looking out for law enforce‑
ment), the restriction on questioning on this subject likewise
was not, under the circumstances, an abuse of discretion.
(2) District court did not abuse its discretion by permit‑
ting a government agent to testify that D was at the scene of
the drug transaction “as a lookout.” This was not a forbidden
expert opinion on D’s mental state in violation of Fed. R. Evid.
704(b), but rather was permissible lay opinion testimony based
on personal perception and common-sense interpretation of D’s
behavior, and not resting on scientific, technical, or specialized
knowledge. Even if there were some error, it was harmless.
(3) Brief omission of single word from written instructions,
which was corrected within minutes of the jurors’ retiring to
deliberate, did not, especially on plain-error review, require
reversal, given the brief period of time in which the jury delib‑
erated under the erroneous instructions and given the content
of the instructions as a whole.

United States v. Skilling, 638 F.3d 480 (5th Cir. 2011)
On remand from the U.S. Supreme Court, the Fifth Cir‑
cuit was tasked with deciding whether the submission of the
case to the jury on a flawed “honest-services fraud” theory was
harmless error. Under Hedgpeth v. Pulido, 555 U.S. 57 (2008),
and Neder v. United States, 527 U.S. 1 (1999), an alternativetheory error—i.e., where a jury rendering a general verdict was
instructed on alternative theories of guilt, one of which was
legally flawed—is harmless if (1) the verdict would have been
the same absent the error because the jury could not rationally
acquit on the valid theory, or theories, of guilt, or (2) the jury,
in convicting on the invalid theory of guilt, necessarily found
facts establishing guilt on a valid theory. The Fifth Circuit re‑
pudiated pre-Pulido precedent applying a more stringent test of
harmlessness (the “impossible to tell” harmless-error standard).
Under the applicable standard, the submission of the erroneous
“honest services” theory to the jury did not require reversal
of D’s conspiracy conviction because there was overwhelming
evidence of guilt on the legally valid theory of guilt; because
D’s challenges to his remaining convictions piggybacked off
the claimed error with respect to the conspiracy conviction, it
followed that the harmlessness of the error with respect to the
conspiracy conviction likewise meant that there was no basis
to challenge the remaining convictions.

United States v. Ned, 637 F.3d 562 (5th Cir. 2011)
(1) The automobile exception to the Fourth Amendment’s
warrant requirement applies with equal force to unoccupied,
parked cars in places not used for residential purposes. Here,
the police had more than sufficient probable cause to believe
D’s vehicle, parked outside a nightclub, contained drugs, based
on a tip from D’s girlfriend and an alert by a narcotics dog.
(2) District court did not abuse its discretion in admitting
testimony that D told his girlfriend, “Go to the front door.” This
was non-assertive oral conduct that simply was not hearsay. Nor
did court abuse its discretion by admitting his Auto Zone card
into evidence because there was a sufficient predicate laid to
admit this under the business-records exception to the hearsay
rule; there is no requirement that the witness who lays the foun‑
dation for the admission of a record under the business-records
exception be the author of the record or be able to personally
attest to its accuracy. Rather, a qualified witness is one who
can explain the record-keeping system of the organization and
vouch that the requirements of the business-records exception
are met. Nor was the Auto Zone card more unfairly prejudicial
than probative. Finally, objection that jailhouse snitch had given
speculative testimony unfounded on personal knowledge was
without merit, as he later established the basis for his knowledge.
In any event, any error was harmless because of other, properly
admitted evidence.

United States v. Wright, 639 F.3d 679 (5th Cir. 2011)
In child pornography case, the Fifth Circuit vacated
$529,661 restitution award to former minor depicted in some
of the images. Under In re Amy Unknown, 636 F.3d 190 (5th Cir.
2011), minor was entitled to restitution without the need for
proof of a causal connection between D’s offense conduct and
the victim’s recoverable losses; nevertheless, the Fifth Circuit
could not discern any supportable rationale for this particular
amount of restitution. The Fifth Circuit remanded for the district
court to reconsider the restitution order and to set forth its rea‑
sons for whatever restitution award it made on remand. (Three
judges concurred, disagreeing with In re Amy Unknown to the
extent that it refused to impose any proximate-cause limitation
upon this type of restitution order and urging that this case be
consolidated with In re Amy Unknown for en banc rehearing.)
United States v. Winkler, 639 F.3d 692 (5th Cir. 2011)
Evidence was sufficient to sustain D’s conviction for know‑
ing receipt of child pornography images found only in the tem‑
porary storage of D’s hard drive; although there are concerns
that files found in the temporary cache of a computer may have
been inadvertently accessed, here the evidence was overwhelm‑
ing that D sought, downloaded, viewed, and had the ability to
manipulate the images. With respect to D’s challenged conviction
for possession of child pornography, there was sufficient evi‑
dence of D’s knowing possession of those files and the interstate
commerce element of the offense.

Court of Criminal Appeals
State’s PDRs
Zuliani v. State, Nos. 0884-11 & 0885-11 (Tex.Crim.
App. 11/2/11); Vacated, remanded (7–0)
Appellant was convicted of reckless driving and deadly
conduct. The jury assessed punishment at 30 days’ confinement
and a $100 fine for the reckless driving conviction and one year’s
confinement and a $3,000 fine for the deadly conduct conviction.
COA concluded that appellant’s two convictions represented
multiple punishments for the same offense, in violation of the
prohibition against double jeopardy and reversed the convic‑
tion for reckless driving. The State petitioned that COA erred
in failing to consider legislative intent in its double jeopardy
analysis.
HELD: In considering appellant’s double jeopardy claim,
COA compared the elements of the two offenses, as charged, and
concluded that they were the same for double jeopardy purposes
in this case; this analysis was correct, but incomplete. Impermis‑
sible multiple punishments occur when the same criminal act
is punished twice under two distinct statutory provisions and
the Legislature intended the conduct be punished only once.
Here, COA did not consider whether the Legislature intended
appellant’s conduct to be punished only once. CCA will not
conduct an analysis of legislative intent for the first time in a
PDR, and instead remanded for COA to consider.
Goad v. State, No. 0435-11 (Tex.Crim.App. 11/9/11);
Affirmed (9–0)
Appellant was charged with burglary of a habitation and
sentenced by a jury to 20 years’ imprisonment. The indictment
alleged that appellant entered the victim’s house with intent to
commit theft. At the charge conference, appellant requested an
instruction on criminal trespass, which was denied by the trial
judge. On appeal, appellant argued that the trial judge erred by
denying his request for a lesser-included-offense instruction.
COA agreed, holding that the jury rationally could have found
appellant guilty only of criminal trespass because, given the
facts, the jury could have believed that appellant was looking
for his dog when he entered the victim’s home. CCA granted the
State’s PDR on the following ground: “Does a trial court abuse
its discretion by refusing to submit a lesser included instruction
that is only ‘supported’ by unrelated hearsay admitted through
the victim?”
HELD: Since the evidence supports an inference that ap‑
pellant was looking for his dog and a jury that accepted this
inference could rationally believe he lacked intent to commit
theft, COA did not err in holding that the evidence supports a
lesser-included-offense instruction on criminal trespass.

Barron v. State, No. 1770-10 (Tex.Crim.App. 11/9/11);
Affirmed (6–3)
Appellant was convicted of misdemeanor DWI and ap‑
pealed. There was a jury instruction for “synergistic effect,”
from appellant’s alleged combined use of prescription drugs
and alcohol. COA found error in this jury instruction because
“there is no evidence that [A]ppellant ingested hydrocodone,
hydrocodeine, or any other prescription medication on the day
in question,” and thus “the ‘synergistic effect’ instruction was
not raised by the evidence.” Furthermore, the State failed to
preserve evidence that appellant had prescription medications in
her possession. But, COA then found “some harm” on the same
basis that “there is no evidence in this record that [A]ppellant
ingested any intoxicating substances other than alcohol.”
HELD: CCA agreed that the instruction was not harmless
but found that COA’s harm analysis only repeated its error analy‑
sis; a proper analysis should follow the guidelines in Almanza v.
State, 686 S.W.2d 157 (Tex.Cr.App. 1984), assaying the degree of
harm “in light of the entire jury charge, the state of the evidence,
including the contested issues and weight of probative evidence,
the argument of counsel and any other relevant information
revealed by the record of the trial as a whole.”

Appellants’ PDRs
Lucio v. State, No. 0659-10 (Tex.Crim.App. 11/9/11);
Affirmed (8–1)
A jury convicted appellant for murder and engaging in
organized criminal activity. Appellant petitioned that the trial
court improperly commented on the weight of the evidence by
singling out a particular piece of evidence in its answer to the
jury’s question that asked whether the law permitted family
members to testify.
HELD: The general rule that prohibits the court from sin‑
gling out a particular piece of evidence in its instructions given
prior to jury deliberations does not necessarily apply when the
court merely responds to the jury’s question concerning a subject
identified by the jury alone. Nothing in the trial court’s answer
focused the jury on the fact that none of appellant’s family mem‑
bers had testified during the punishment phase. Rather, the
jury alone focused on that fact, which prompted its note to the
trial court, perhaps because of evidence supplied by appellant’s
girlfriend, who testified that appellant “only associated with his
family.” In response to the jury’s question, the trial court merely
provided a correct statement of law that family members with
relevant evidence were not prohibited from testifying. From this,
the jury could have permissibly inferred either that none of the
available family members could provide relevant information
or that appellant did not call the available family members to
testify because they would supply evidence unfavorable to ap‑
pellant.

Harris v. State, No. 0945-10 (Tex.Crim.App. 11/9/11);
Reversed, remanded (8–1)
Pursuant to a three-count indictment, appellant pled guilty
and was convicted in a single proceeding of three offenses of
indecency with a child by exposure. These three convictions arise
out of a single act or criminal episode during which appellant
masturbated knowing that one six-year-old girl and two nineyear-old girls were present. The trial court sentenced appellant
to ten years’ imprisonment for each count, with counts 1 and 2
running consecutively, and count 3 running concurrently with
counts 1 and 2. On direct appeal, appellant argued that the trial
court erred in the conviction and punishment of three separate
counts of indecency by exposure, arising from the same criminal
episode, when the offense is a non-victim-based crime for which
double jeopardy bars multiple prosecutions.
HELD: The gravamen of the offense of indecency with a
child by exposure is the act of exposure, not the number of chil‑
dren present. The allowable unit of prosecution for the offense is
the act of exposure, and consequently, the child-victim’s name
is not a necessary element of proof. Thus, appellant committed
only one offense under Tex. Penal Code § 21.11(a)(2)(A) when
he exposed himself to three children at the same time.
Morales v. State, No. 1155-10 (Tex.Crim.App. 11/9/11);
Reversed, remanded: Keller (9–0)
Lopez and appellant’s brother, Juan, fought each other in a
December 2007 gang fight. At some point, appellant shot and
killed Lopez. Some witnesses said Lopez was unarmed; some said
he was beating Juan with a metal pipe. One witness said Juan
helped pull baseball bats out of a car and then participated in
beating Lopez. Other witnesses said Juan was lying helplessly on
the ground while Lopez attacked him with a pipe. Appellant was
prosecuted for murder. The jury charge contained instructions
on defense of a third person. These instructions incorporated
some instructions on self-defense. Originally, the charge included
language regarding whether “a reasonable person in the defen‑
dant’s situation would not have retreated.” Appellant objected
to this instruction as not consistent with the current statute.
In 2007, the legislature made significant amendments to the
self-defense statute, Tex. Penal Code § 9.32, adding provisions
that under certain circumstances allow a person to stand his
ground while defending himself and create a presumption that
a defendant’s conduct was reasonable. After studying the matter,
the trial judge modified the instructions. Appellant maintained
that his objection applied to the modified charge.
HELD: The self-defense and defense of third person statutes
are not limited to particular crimes; they simply provide that
use of force or deadly force is justified in certain circumstances.
These defenses logically apply to the crime of participating in
a riot, so long as all of the actor’s actions that would otherwise
constitute participation are justified under one or more of these
defenses. Not only is this interpretation consistent with the plain
language of the statutes; it avoids the absurd result of penalizing

someone simply because his attackers are numerous.
CCA noted that the focus of the defense-of-third-persons
defense is on what the actor reasonably believes concerning the
situation of the third person. If appellant reasonably believed
that Juan’s participation in the riot was limited to legitimately
defending himself, then appellant would be entitled to the pre‑
sumption, even if appellant’s belief was incorrect. COA did not
address whether there was evidence to support that appellant
reasonably believed all of Juan’s actions would be justified by
self-defense. If there is a conflict in the evidence on the relevant
matters, then there may be a fact issue supporting the submis‑
sion of the presumption to the jury, “unless the court is satisfied
that the evidence as a whole clearly precludes a finding beyond
a reasonable doubt of the presumed fact.”

Court of Appeals
Summaries by Chris Cheatham of Cheatham Law Firm, Dallas
State v. Ortiz, No. 07-11-00001-CR (Tex.App.—Amarillo
7/13/11)
Officer’s question to D concerning what kind of drugs D’s
wife had on her person constituted a post-arrest interrogation
of D within Miranda. “[Officer’s] question does not fall within
the category of general or routine questions incident to an ar‑
rest. Rather, it specifically addressed the officers’ discovery of
the item strapped to the leg of [D’s] wife as she was searched
in the presence of [D] and [officer]. [Officer’s] question to [D]
asking the ‘kind of drugs’ his wife had was practically certain
to elicit an incriminating response.”
State v. Webre, No. 03-11-00036-CR (Tex.App.—Austin
8/5/11)
Blood draw affidavit deemed sufficient, even though it did
not detail what police intended to do with sample and did not
state specifically how the sample would constitute evidence of
DWI. The court refers to D’s arguments as novel and then states:
“[D] cites no case, nor have we found any, holding that an af‑
fidavit in support of a warrant in this situation must specify
what is to be done with the blood sample after it is taken, nor do
we know of any authority instructing that the failure to include
this sort of detail in an affidavit should invalidate a magistrate’s
determination of probable cause. Instead, the Court of Criminal
Appeals has consistently held that reviewing courts are not to
take such hypertechnical views of affidavits supporting warrants.
The magistrate needed simply to determine the probability that
evidence of an offense, i.e., a blood alcohol content exceeding
the legal limit, would be found in [D’s] blood when the warrant
issued. . . . Even if the detail that [D] suggests were required
to justify a warrant, the affidavit is sufficient if the magistrate
could have reasonably inferred the required information from
the facts set forth in the affidavit.”

Steele v. State, Nos. 01-10-00788-CR & 01-10-00789CR (Tex.App.—Houston [1st Dist] 8/11/11)
Search warrant affidavit deemed sufficient even though
it lacked specific dates for certain facts. “[D] contends that a
reader of the affidavit supporting the search warrant cannot
discern when [witness] filed his initial report with [police depart‑
ment], when [officer] was assigned to the case, when [officer]
interviewed [witness], or when [officer] interviewed [witness].
Although the affidavit omits the specific dates of these events,
it contains references to time,” concluded court. For example,
“[t]he affidavit establishes that both [witnesses] stated that [D]
was currently living with an 18-year-old male, named K.A.”
Although D contended that the word “currently” is meaningless
because the affidavit fails to specify when the witnesses made
these statements to officer, the court nevertheless concluded
that the affidavit “establishes that K.A. was born in April 1990.

Thus, [witnesses] must have made these statements during or
after April 2008, when K.A. attained 18 years of age.”
State v. Bell, Nos. 14-10-00771-CR & 14-10-00772-CR
(Tex.App.—Houston [14th Dist] 8/16/11)
Employee of shopping mall management company did not
have reasonable expectation of privacy in the premises of the
mall. There was an absence of evidence of extent of management
company’s involvement in day-to-day operations of premises or
responsibility for signage indicating that premises were private
property. In addition, any right against unreasonable search or
seizure would have been enjoyed solely by the management
company itself and could not be vicariously asserted by an em‑
ployee of the company such as D (even though D held the title
“Mall Manager”).

Winning Trial Tactics
Winning Trial Tactics brings quality CLE to criminal defense lawyers in
venues of all sizes. Whether you live in Houston or Comstock, Winning Trial
Tactics has something for everyone. Learn the very latest in your own
backyard from some of the best criminal defense lawyers in Texas!
January 27—Edinburg
w/ Jaime Gonzalez & Jeanette Kinard
April 5—Waco
w/ Stan Schwieger & Jeanette Kinard
April 13—Tyler
w/ Jason Cassel & Mark Snodgrass
July 12–13—South Padre
w/ Bobby Lerma, Jeanette Kinard & Sheldon Weisfeld
August 10—Georgetown
w/ Jeanette Kinard

TCDLA Works with SBOT to Recognize Criminal
Defense Attorneys’ Pro Bono Work
Subject: Reporting Pro Bono Hours:
It’s Easy & Fun—Really!
We are asking all criminal defense attorneys to please
report your pro bono hours—yes, criminal defense lawyers can and should report! It’s easy and—here’s the fun
and heartwarming part—it helps efforts to secure funding
for indigent defense and civil legal service providers.
Really!
Why is it so important to report my
pro bono hours?
Reporting your pro bono hours helps in the effort
to increase funding for indigent defense and civil legal
service providers in Texas. Each legislative session, representatives and senators want to know that lawyers are
doing their part to help low-income Texans. We know
you already are doing a ton of pro bono but need the
data to show it. These legislators are tough cookies. They
want the proof. Plus, we’d like to show off what superstars Texas lawyers are to the rest of the world. (It always
comes down to that little thing we lawyers thrive on:
COMPETITION, doesn’t it?)
Reporting and tracking your pro bono
hours is EASY!
Log on to “My Bar Page” on the State Bar website,
www.texasbar.com/mybarpage. On the left side of the
page, click on “Report Pro Bono Hours.” Attorneys who
report 75 hours or more of pro bono service a year will
be invited to join the State Bar’s Pro Bono College (www
.texasbar.com/probonocollege), which is an honorary
society for legal professionals committed to pro bono. If
you need help logging in to My Bar Page, please email
webmaster@texasbar.com or call (800)204-2222, ext.
6836.
Here are the fine print details……
What counts as pro bono?
1. The direct provision of legal services to the poor without an expectation of compensation, or at a substantially reduced fee.
2. Services without a fee, or at a substantially reduced
fee, related to simplifying the legal process for, or increasing the availability and qualify of, legal services
to poor persons.
3. Legal services without a fee, or at a substantially reduced fee, rendered to charitable, public interest organizations with respect to matters or projects designed
predominantly to address the needs of poor persons.
4. Legislative, administrative or systems advocacy services without a fee, or at a substantially reduced fee,
provided on behalf of poor persons.
5. Unsolicited, involuntary appointed representation of
indigents in criminal and civil matters. (Superseded
by the Fair Defense Act regarding appointment in
criminal matters, since appointments are no longer

involuntary. However, such appointments may count
as “substantially reduced fee” work.)
How is “poor” defined?
The State Bar’s pro bono policy does not define “poor.”
The decision is left to the individual program or attorneys. Many programs, such as those funded by the Legal Services Corporation or the Texas Access to Justice
Foundation (IOLTA), define “poor” as 125% of the federal
poverty guidelines (e.g., a family of four must not earn
more than $27,938 and an individual must not earn
more than $13,613). Clients referred by an organized pro
bono project generally have been screened for income
eligibility according to local guidelines. Attorneys who
accept independent pro bono cases are encouraged to
use the poverty guidelines, but they may also use their
own judgment regarding who is poor.
Do legal aid staff attorney, public defenders, and prosecutors count their work time as pro bono?
No. Although the services are free to the clients, the
attorneys are paid for their work at salaries they have
accepted. However, if these attorneys provide volunteer
legal assistance to the poor outside of their regular work,
they may report those hours as pro bono services.
What is the definition of “substantially
reduced fee”?
The pro bono policy does not specifically define “substantially reduced fee.” However, Lawyer Referral Services that offer reduced fee panels for low-income people
often use $50/hr as the maximum that panel lawyers may
charge. Lawyers doing reduced fee work may use that
fee or may use their own judgment in setting the fee.
If substantially reduced fees are received for appointments in criminal matters, do the services provided still
qualify under the pro bono policy?
Yes, since 2000, substantially reduced fee work for
poor people has been included in the definition of legal
services to the poor, whether or not it involves a court
appointment. Free and reduced free services are distinguished from each other for reporting purposes.
Are there services in addition to representing a criminal
defendant for free or for a substantially reduced fee that
criminal law attorneys may count as pro bono?
Yes, criminal law attorneys can play an important role
in “preventive” law. Many preteens, juveniles, and their
families are unfamiliar with the juvenile justice system
until they are involved in the system. Community education, e.g., speaking at schools or community centers,
about the juvenile justice system counts as pro bono if
the audience is predominately poor.
If you have any questions or need additional information on the pro bono policy please see www.texasbar
.com/AM/Template.cfm?Section=Pro_Bono_Policies_
and_FAQs or contact the Legal Services Support Division
at probono@texasbar.com or 1-800-204-2222, ext. 1855.

Greg Westfall

Psychodrama Program
Round Top Festival Institute, Round Top, TX
January 11–15, 2012

John Ackerman
Course Director

This intensive five-day course uses the techniques of Psychodrama and Sociometry as developed
and refined by the National College for Criminal Defense and the Trial Lawyer’s College. It will
give participants new and valuable insights into effective client communication, jury selection,
trial preparation and conduct of the trial. It will improve and affect every aspect of one’s career as a
criminal defense counsel. Co-sponsored with the Trial Lawyers College.

Limited registration available online at www.tcdla.com or call 512.478.2514

Seminars sponsored by CDLP are funded by the Court of Criminal Appeals of Texas.

Texas Criminal Defense Lawyers Association
To join TCDLA you must be a member in good standing of the State Bar of Texas engaged in the defense of criminal cases (except law students or affiliate
applicants). An applicant must be endorsed by a TCDLA member. Members of the judiciary (except honorary members) and those regularly employed in a
prosecutorial office are not eligible. Your membership will go into effect upon approval of application and receipt of annual membership dues. Please allow 6
to 8 weeks for confirmation and certificate.
q Mr.  q Ms.  q Mrs.

______________________________________________________

__________________________

______________________________________________________

______________________________________________________

Name (first, middle, last)
Address

Company

__________________________
Title/Position

City, State, Zip

_____________________________________ ____________________________________ ____________________________________
County

Phone

Fax

_____________________________________ ____________________________________ ____________________________________
Email (*required)

Bar card number

Name of other local criminal bar association or section

Nominating Endorsement (must be completed)
As a current member of TCDLA, I believe this applicant to be a person of professional competency, integrity, and good moral character.

______________________________________________________
Printed Name of Endorser

______________________________________________________
Signature of Endorser (must be current member)

Membership Category (please check one)
q First-time member reg • $75

q Regular member (renewal) reg • $150

q Voluntary sustaining member vs • $300

q Sustaining member sus • $200

q TCDLA past president member ppres • $50

q Distinguished member (70+) dis • $50

q Law student member stu • $20
q Affiliate member aff
q Paralegal paral

q Public defender member (must be a PD employee) pd • $50
q Texas or q Federal
• $50		
q Investigator inv

q Expert exp

q Other (law professors and other persons approved by the board of directors)

Payment Method (please check one)
q Check payable to TCDLA   q Credit card (Visa, Mastercard, Amex, or Discover)

______________________________________________________

______________________________________________________

______________________________________________________

______________________________________________________

Credit Card Number
Name on Card

Expiration Date
Signature

Join/Renew online at www.tcdla.com, mail completed form with payment to TCDLA Membership • 6808 Hill Meadow Drive • Austin, Texas 78736, or Fax (if paying by credit card) to
512-469-9107.
TAX NOTICE $36 of your annual dues ($19 if a Student Member) is for a one-year subscription to the Voice for the Defense. Dues to TCDLA are not deductible as a charitable contribution but may be deducted as an ordinary business expense. The non-deductible portion of regular and initial membership dues is $39 in accordance with IRC sec 6033.

Benefits
g iPhone/iPad/Droid app
	An entire library of criminal codes and statutes in the palm of your hand.

g Voice for the Defense Magazine
	A subscription to the only statewide magazine written specifically for defense lawyers,
published 10 times a year.

g Ethics Hotline
	If you have a question about ethics in criminal
defense law, call the hotline at 512-646-2734
and leave a message. You will receive a call or
several calls within 24 hours.

g Membership Directory
	Comprehensive listing of current TCDLA
members, print or PDF version, updated
yearly. Online directory updated daily.

g TCDLA Discounts
	Receive significant discounts on CLE seminars
and TCDLA publications. Discounted liability
insurance with Joe Pratt Insurance.

g Strike Force
	Strike Force assistance to aid lawyers threatened with or incarcerated for contempt of
court.

g Listserves
	A partnership to engage community members
in areas of significant decisions, legislative
and capital issues/updates, upcoming seminars and events, and more.

g Website—Members Only Section

g Legislature
 team of lobbyists involved in the legislative
A
effort and keeping members up to date.

g Capital Litigation Update
	Ten times a year with a “Motion of the Month”
enclosed.

g Capital Resource Listserve
	Access to a listserve consisting of Texas-only
lawyers, investigators, and mitigation specialists who practice in the capital arena.

	Access to the “members only” section of
the website, which includes information on
experts, summaries of cases from the state and
federal courts, and more.

g Motions Bank and Claims

g Experts

g CLE Opportunites

E xtensive list of experts for all types of criminal cases.

g Resources
E xpansive library of research papers from
renowned criminal defense lawyers.

	Access to a capital-specific motions bank and
habeas corpus claims for state and federal
practice.
	Comprehensive substantive continuing legal
education.

g Locating Assistance
	Assistance locating capital qualified investigators and mitigation specialists.

