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William Harris

Communication: It’s a Dialogue Even If You Are Giving a Monologue

I

President’s
Message

t occurs to me that we spend way too much time thinking about, and focusing on, what
we want to say and not to whom we are saying it. When we communicate, there are two
parties to the process at a minimum. If you do not think about who you are talking to and
what their position is on the topic, you are sure to miscommunicate, or at a minimum fail
to persuade or inform them.
When I first began to try cases, I really wanted everyone to think I was a smart lawyer. I
have read extensively all my life and have a pretty good vocabulary. I used the hell out of it.
Not surprisingly, older lawyers who mentored me suggested I tone the use of that vocabulary
down. When you use a $50 word where a $10 word will do, and you are talking to a jury,
several things may go wrong. First, half the jury may not know what you mean. The next
quarter may think they know the word but be wrong, so you missed the target with them,
also. Finally, at least some of those in the last quarter, who understand the word, may think
you a pompous ass. I still like good vocabulary usage, but I try to remember that I am trying
to communicate, not show off.
It is also important to remember the perspective of your audience. When you talk to
your staff and tell them, “Times are tough and money is tight.” You may mean, we need to
economize and make frugal spending choices. Your staff may hear, “Layoffs are coming.”
Suddenly, morale goes out the window.
In my first capital case, in my closing argument against the imposition of the death
penalty, I asked the jury if the elaborate procedures and due process we afford the defendant
were enough to change the fundamental nature of what we were doing as a society from
what the defendant did as an indiviudual. We were still taking a human life. I still believe the
question has merit; however I should have thought about the fact that I had a jury of people
who believed in the death penalty as a just punishment strongly enough to say they could
impose it, or they would not be there. Instead of persuading them, I really pissed them off.
The foreman gave me an earful after they sentenced my client to death.
Next time you seek to communicate, think about who you are speaking or writing to,
not just what you want to say.

Now open for
business:
The Voice Online
www.voiceforthedefenseonline.com

Joseph A. Martinez

C

Executive
Director’s
Perspective

ynthia Hampton, Assistant Executive Director, has left TCDLA to pursue legal work in
the private sector. She will be working with her husband, Keith Hampton. Cynthia has
also resigned as the Significant Decisions Editor. Kathleen Nacozy will assume those duties
in the short term. Cynthia made significant contributions in her nine years with TCDLA.
We will miss her. We wish her all the best.
We have promoted Ms. Melissa Schank to Assistant Executive Director. Melissa was
hired in January 2005 in the Program Coordinator position. Because of her innumerable
contributions to TCDLA, she was promoted to the Director of CLE and Special Projects
in 2007. Melissa has distinguished herself in her performance, dedication, and work ethic;
she is responsible for the success TCDLA has enjoyed over the past six years. She will be
responsible for TCDLA’s success in the coming years.
Dawn Thornburgh, Chief Financial Officer since 2008, has left to pursue a financial posi‑
tion in the private sector. We thank Dawn for her contributions to TCDLA and wish her well.
We have hired a new controller, Mrs. Donna Hurta. Mrs. Hurta was previously the
Director of Finance & Operations for the Austin San Antonio Corridor Council. She served
in the U.S. Army. She has a BBA in Accounting and Management/Education and an MBA
from University of Houston-Victoria. I know she will be an asset to TCDLA.
The 82nd Texas Legislative Session has begun. If you would like to keep up with your
TCDLA legislative efforts to protect the right and ensure by rule of law those individual
rights guaranteed by the Texas and Federal constitutions in criminal cases, please sign up
on our website in the members-only section to receive legislative updates via the TCDLA
Legislative listserve.
Very special thanks to John Ackerman for putting together the outstanding Interpersonal
Dynamics for the Trial Lawyer seminar in San Antonio January 13–14, assisted by a host of
facilitators. This seminar received some of the highest evaluation scores ever seen. Our plans
are, if John is willing, to put this seminar on next year.
Special thanks to Randy Wilson, Jenny Henley, and David Moore, course directors for
Trial Tactics: The Art of War, a CDLP seminar held in Abilene January 14. Thanks to their

efforts, the support of the Big Country Criminal Defense Lawyers
Association, and the speakers, we had 61 attendees.
Special thanks to Lydia Clay-Jackson and Bobby Mims,
course directors for their Punishment seminar, a TCDLA event
held January 20–21 in Dallas. Thanks to their efforts and the
speakers, we had 67 attendees. This is the first punishment semi‑
nar TCDLA has held in more than 10 years.
A Droid version of the TCDLA iPhone application is sched‑
uled to roll out at the 24th Annual Rusty Duncan Advanced
Criminal Law Course in June 2011.
Bill Harris, President of TCDLA, has appointed a Lawyer
of the Year Committee, made up of John Ackerman, Lydia ClayJackson, and Micah Belden. The committee is soliciting names
for lawyer of the year.
Bill Harris, with the approval of the Board, initiated a new
award called “Pro Bono Attorney of the Year.” This award will
recognize a lawyer distinguished for pro bono work in the last

year. The members of the committee to select the recipient are
Angela Moore, Philip Wischkaemper, and Susan Anderson. The
committee is soliciting names for the award.
Bill Harris also initiated the following committees with
their respective chairs:
X
X
X
X

Criteria for Filling Grievances, Chair Emmett Harris
TCDLA Listserve Rules, Chair Bobby Mims
Lawyers Advertising Rules in the Voice, Chair Jim Darnell
Separation of CDLP and TCDLA, Chair Dan Hurley

These committees will report back to the board at the March
5 board meeting.
We invite all of our members to attend their next TCDLA
Board meeting, to be held at the Crowne Plaza Hotel in down‑
town Houston on Saturday, March 5, 2011. The board meeting
starts at 10:15 am.

Trial Tactics:
The Art of War
April 1,
April 14,
April 29,
July 14-15,
August 19,

2011
2011
2011
2011
2011

Kerrville
Tyler
Waco
South Padre Island
Richmond

*dates subject to change
Seminars sponsored by CDLP are funded by a state grant administered by the Texas Court of Criminal Appeals.

Greg Westfall

someone asks you, “How could you . . . ,” there is a 100% chance they’ve
1	When
never done it.

Editor’s
Comment

2 If success is defined as bagging a deer, then you’re going to fail most of the time.
3 Getting dressed and showing up is 90% of it.
4 It doesn’t matter how good you are if there are no deer.
5 If there are no deer, there’s no shame in settling for a wild pig.
matter how skilled and quiet you are, there is always a chance someone else is
6	No
going to screw it up.
7 It’s a lot harder than it looks.
8 There’s no shortage of blood and guts.
9 There’s no shortage of bad smells.
10 There’s no way to explain why we do it. We just do.

INTRODUCTION TO TDCJ
THANK YOU!
For making 2010 our best year ever. We went from Houston, Dallas, Ft. Worth,
San Antonio, Austin, Lubbock, Brownsville, Crockett, and El Paso to Corpus
Christi. We covered the entire state of Texas helping people prepare to enter
TDCJ for the first time. All of the “First Timers” appreciated the information we
were able to give them.
Visit our website texasprisonconsultant.com or call us at 830-626-0672.

Texas Prison Consultant

Got a clue?
These may help...
Now on sale!
Call 512.478.2514
or order online at
www.tcdla.com
Policy for Advertising in Voice for the Defense
1. A
 ll advertisements in the Voice for the Defense publication must be beneficial to individual members of TCDLA or TCDLA members’ clients.
2. A
 ll advertisements in the Voice for the Defense publication must not be in direct competition with the practice of any other member in providing legal services.
3. T
 he Editor of the Voice for the Defense shall have final authority for approval or denial
of any submitted advertisement on the basis of content or propriety.
Call 512.478.2514 or write for our revised media kit.
6808 Hill Meadow Drive
Austin, Texas 78736

F. R. Buck Files Jr.

W

e don’t know when it happened or where it happened. We just know that Abelardo
Sanchez-Ledezma was convicted in a Texas court of the offense of evading arrest or
detention with a motor vehicle in violation of Article 38.04 of the Texas Penal Code. Because
he had entered the United States illegally, Sanchez-Ledezma was removed to Mexico.
Anyone who practices criminal law in Texas can guess what happened next: SanchezLedezma again illegally reentered the United States. He was captured by federal authorities
and was indicted for a violation of 8 U.S.C. §1326 (illegally reentering the United States
following removal). He appeared before United States District Judge Micaela Alvarez of the
Southern District of Texas for his arraignment and admitted his guilt.
At the sentencing hearing, Judge Alvarez concluded that Sanchez-Ledezma’s prior state
jail felony conviction for evading arrest or detention with a motor vehicle should be treated
as an “aggravated felony,” which would require an 8-level enhancement to his base offense
level under U.S.S.G. 2L1.2(b)(1)(C). Judge Alvarez determined that the appropriate Guide‑
lines range was 18–24 months and imposed a sentence of 18 months imprisonment with a
3-year term of supervised release.
On January 7, 2011, the United States Court of Appeals for the Fifth Circuit held that
as an issue of first impression, Sanchez-Ledezma’s conviction for evading arrest or detention
with a motor vehicle under Texas law was an “aggravated felony” for purposes of the ap‑
plication of an 8-level sentencing enchantment. United States v. Sanchez-Ledezma, ___ F.3d
___, 2011 WL 48948 (5th Cir. 2011) [The panel: Circuit Judges Garza, Stewart, and Haynes
(opinion by Haynes)].
Judge Haynes’ opinion includes, in part, the following:

Federal
Corner

[An Overview of the Case]
The sole question presented by this case is whether an offense under section 38.04(b)
(1) of the Texas Penal Code is an “aggravated felony” within the meaning of United
States Sentencing Guidelines Manual §2L1.2(b)(1)(C). The district court answered that
question in the affirmative, relying heavily on our decision in Harrimon, and we agree.
[“Aggravated Felony” under U.S.S.G. §2L1.2(b)(1)(c)]
The first step in our analysis is tracing the definition of “aggravated felony.” The Ap‑
plication Notes to §2L1.2 provide that “[f]or purposes of subsection (b)(1)(C), ‘ag‑
gravated felony’ has the meaning given that term in section 101(a)(43) of the Immigra‑

tion and Nationality Act,” codified at 8 U.S.C. §1101(a)
(43). U.S.S.G. §2L1.2 cmt. n. 3(A). Section 1101(a)(43)
in turn defines aggravated felony as including, among
other enumerated crimes, “a crime of violence (as defined
in section 16 of title 18 [of the United States Code], but
not including a purely political offense) for which the
term of imprisonment [is] at least one year.” 8 U.S.C.
§1101(a)(43)(F) (2006). Section 16, in turn, defines
“crime of violence” as
(a)	an offense that has as an element the use, attempted
use, or threatened use of physical force against the
person or property of another, or
(b)	any other offense that is a felony and that, by its na‑
ture, involves a substantial risk that physical force
against the person or property of another may be
used in the course of committing the offense.
18 U.S.C. §16 (2006).
The district court held, and the parties agree, that only
the §16(b) definition is potentially applicable in this case;
and it is similarly undisputed that Sanchez-Ledezma’s
prior conviction was a felony. Consequently, the true
question presented by this appeal is whether the crime
of evading arrest with a motor vehicle is an “offense . . .
that, by its nature, involves a substantial risk that physical
force against the person or property of another may be
used in the course of committing the offense.” §16(b). This
inquiry requires a “categorical approach,” United States v.
Chapa-Garza, 243 F.3d 921, 924 (5th Cir. 2001), under
which we “look to the elements and the nature of the
offense of conviction, rather than to the particular facts
relating to [the particular defendant’s] crime,” Leocal v.
Ashcroft, 543 U.S. 1, 7, 125 S.Ct. 377, 160 L.Ed.2d 271
(2004) [emphasis added].
We have further explained that a “substantial risk”
of physical force “requires a strong probability that the
application of physical force during the commission of
the crime will occur,” United States v. Rodriguez-Guzman,
56 F.3d 18, 20 (5th Cir.1995); that the use of force is
merely “conceivable” is not sufficient, United States v.
Landeros-Gonzales, 262 F.3d 424, 427 (5th Cir.2001).
[Section 38.04 of the Texas Penal Code]
We turn, then, to the crime of which Sanchez-Ledezma
was previously convicted, evading arrest with a motor
vehicle. In relevant part, the version of section 38.04 of
the Texas Penal Code under which Sanchez-Ledezma
was convicted provided:

(a)	A person commits an offense if he intentionally flees
from a person he knows is a peace officer attempting
lawfully to arrest or detain him.
(b)	An offense under this section is . . . (1) a state jail
felony if the actor uses a vehicle while the actor is in
flight. . . .
Tex. Penal Code Ann. §38.04 (West 2003).
[The Court’s Reliance on Harrimon]
In Harrimon, we considered whether the crime of evad‑
ing arrest with a motor vehicle was “typically . . . purpose‑
ful, violent, and aggressive” as required by the Supreme
Court’s interpretation of §924(e)(2)(B)(ii) in Begay v.
United States, 553 U.S. 137, 144–45, 128 S.Ct. 1581, 170
L.Ed.2d 490 (2008) (internal quotation marks omitted).
Our assessment concluded
that fleeing by vehicle is purposeful, violent, and ag‑
gressive. First, it is purposeful: . . . fleeing by vehicle
requires intentional conduct. Further, it is aggressive.
As commonly understood, aggressive behavior is
offensive and forceful and characterized by initiat‑
ing hostilities or attacks. Fleeing by vehicle requires
disregarding an officer’s lawful order, which is a clear
challenge to the officer’s authority and typically ini‑
tiates pursuit. This active defiance of an attempted
stop or arrest is similar to the behavior underlying an
escape from custody, which, as the Supreme Court
noted in Chambers [v. United States], is “less passive”
and “more aggressive” than that likely underlying
failure to report. Fleeing by vehicle is also violent:
the use of a vehicle, usually a car, to evade arrest or
detention typically involves violent force which the
arresting officer must in some way overcome. . . .
[N]ot only the arresting officer or officers, but also
pedestrians and other motorists are subject to this
force. Further, fleeing by vehicle will typically lead
to a confrontation with the officer being disobeyed,
a confrontation fraught with risk of violence.
568 F.3d at 534–35 (citing and quoting Chambers v. United
States, 555 U.S. 122, 129 S.Ct. 687, 691, 172 L.Ed.2d 484
(2009)) (other internal citations and quotation marks
omitted).
Sanchez-Ledezma argues that Harrimon does not ex‑
pressly evaluate the risk that an actor would intentionally
employ force in the course of committing a violation of
section 38.04(b)(1) and focuses on the incidental risk of
injury to bystanders rather than the risk of the intentional

use of force. As the passage quoted above makes quite
clear, that argument fails. We explained in Harrimon
that the crime at issue in both that case and this “typi‑
cally involves violent force which the arresting officer
must in some way overcome” and “will typically lead
to a confrontation with the officer being disobeyed, a
confrontation fraught with risk of violence.” 568 F.3d
at 535. Our ultimate conclusion was that evading arrest
with a vehicle met the standard for “aggressiveness” under
Begay, which we characterized as involving “offensive and
forceful [behavior] . . . characterized by initiating hostili‑
ties or attacks.” Id. at 534. These conclusions bear directly
on the question of the risk of the use of physical force
against a person in the course of committing the offense.
[The Court’s Conclusion]
Evading arrest with a motor vehicle is, by the logic of Harrimon, a “crime of violence” for purposes of §16(b), and
therefore an “aggravated felony” for purposes of §1101(a)
(43)(F). The district court properly applied the §2L1.2(b)
(1)(C) eight-level enhancement to Sanchez-Ledezma’s
sentence calculation.

My Thoughts
Who would have ever thought that evading arrest or detention
with a motor vehicle could be an “aggravated felony”? When
confronted with an immigration issue, logic and common sense
do not always lead us to the correct answer. This is why it is
critical for criminal defense lawyers to seek advice from im‑
migration lawyers if there is ever an issue as to the immigration
consequences of a conviction for a particular offense.
We all remember that Jose Padilla’s counsel had an obliga‑
tion to advise him that the offense to which he was pleading
guilty (transportation of marijuana) would result in his removal
from this country. His lawyer failed to do so and was found to
be ineffective. Padilla v. Kentucky, 130 S.Ct 1473, 176 L.Ed.2d
284 (2010).
If we are going to be guided by the spirit of Padilla, SanchezLedezma requires us to give this additional advice to our clients:
“If you have been removed from the United States after enter‑
ing a plea of guilty to an ‘aggravated felony’ and you illegally
reenter the United States, you will probably receive a harsher
punishment because of your criminal record.”
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Proposed Changes to the TCDLA Bylaws
(submitted by Gary Trichter, By-Laws Chair)
These bylaws are to be discussed at the Board Meeting on Saturday, March 5, 2011, at 10:15 am at the
Crowne Plaza Hotel, 1700 Smith St., Houston, Texas, and will go before the membership at the
annual meeting on June 11, 2011, for approval.
ARTICLE VII—BOARD OF DIRECTORS

Sec. 2. Executive Committee. The Executive Committee shall consist of the officers of the Association, the editor of
the Voice for the Defense, and other Association members appointed by the President and two members of the board
of directors appointed by the President.

ARTICLE IX—ELECTIONS

Sec. 2. Nominations Committee. Prior to January 31st of each year, the President-Elect shall appoint a Nominations
Committee consisting of all officers and at least one member but no more than 3 members from each of the Association’s
membership areas and all officers. Past-presidents may be appointed to the committee but shall be non-voting mem
bers. The President-Elect is chair of the Nominations Committee shall be designated by the President. The Nominations
Committee shall meet, and the members present shall select its nominee(s) for those positions in the Association that are
open for election or re-election. The chair of the Nominations Committee shall report in writing on or before 90 days
prior to the next annual meeting all said nominee(s) for each such position to the President, the Board of Directors, the
Executive Director, and the editor of the Voice for the Defense magazine. Association members shall be given notice in
writing of the nominee(s) for each such elective position on or before 75 days prior to the next annual meeting. Such
notice may be by publication in Voice for the Defense and shall also advise the membership that any qualified member
in good standing may seek election for the position as an officer, other than President, director, or associate director
of the Association by following requisites of Article IX Section 3(b) of the Bylaws. Any disputed questions regarding an
election shall be resolved by those members in good standing who are present and voting at the annual meeting.
[Amendment approved June 28, 2008, TCDLA Annual Meeting, San Antonio, Texas.]
Sec. 3. Nominations
(a)	A voting member may nominate a qualified member for an office or for director or associate director from the floor
only if the Nominations Committee nominee is deceased, withdraws, or is otherwise disqualified.
(b)	A qualified member who desires election as an officer, director, or associate director of the Association may file a
petition to that effect. Such petition shall set forth the office sought and shall have attached to it the signed statements
of twenty (20) members who believe the petitioner is qualified for such office or directorship and will perform the
duties imposed by the office sought. Petitions for President-Elect shall also contain the statements of at least ten (10)
officers and/or directors in support thereof. A qualified member desiring to be elected to the office of President-Elect
shall be required to have an additional 30 signed statements of members who believe the petitioner is qualified for
that office and will perform the duties imposed by that office. Such petition shall not be required of those nominated by the committee under Section 2 of this article. Petitions for election to an office, directorship, or associate
directorship must be delivered to the Executive Director at the main office of the Texas Criminal Defense Lawyers
Association in Austin, Texas, 50 days prior to the annual meeting.
(c)	A member is disqualified to be an officer candidate where the member is either married to or has an intimate
relationship with a Texas Criminal Defense Lawyers Association or Criminal Defense Lawyers Project full-time or
part-time employee.
(d)	An officer becomes disqualified from office where the person has filed as a judicial candidate for the Texas Court
of Criminal Appeals. This disqualification will be valid only so long as either TCDLA or CLDP are financial grant
recipients or applicants.
(e)	In nominating Directors and Associate Directors, the Nominating Committee shall give preference to applicants
from TCDLA Districts that do not yet have a representative.
Sec. 4. Voting Procedure
(a)	Written ballots shall be mailed, e-mailed, or faxed to members in good standing no later than 30 days prior to the
annual meeting. To be valid, ballots must be returned by the member and received by the Executive Director no
later than ten days before the annual meeting. Each member in good standing shall be entitled to one vote for each
contested race. The results of the voting shall be announced when the ballots have been counted and a winner
determined, but in no event later than at the annual meeting.
(b)	If ballots are mailed, the envelope shall be clearly and conspicuously marked: “TCDLA Voting Ballot.” If emailed or
faxed, the “subject” or “Re:” line will be clearly and conspicuously marked “TCDLA Voting Ballot.” The ballot sent
shall have a place provided for the member to both print and sign their name. Only legible and signed ballots will
be counted. Members can return their ballots by mailing, faxing, or emailing them to the Executive Director.

Send your letters, pictures, gripes, bonehead gaffes, or whathave-you to chattersley@tcdla.com.

Kudos
Steven R. Green of Athens recently chalked up a couple
 
of wins. He had a motion to suppress evidence granted
in a drug case in the 294th Judicial District Court of Van
Zandt County. Client was charged with a third-degree
felony and was already on felony probation in another
county when he was arrested. After the arresting officer testified truthfully, the Court granted the motion to
suppress based on the U.S. Supreme Court holding in
Arizona v. Gant, and the district attorney subsequently
dismissed the charges against the client. Steven also
received a “not guilty” in a jury trial in the County Court
at Law of Henderson County. Client was accused of
assault-family violence by his wife after he filed for divorce in what appeared to be her effort to gain an upper
hand in obtaining custody of their child. Prior to trial, the
wife had testified on two occasions in family court on a
custody dispute with a previous husband that Client did
not assault her. Even knowing of this testimony, the State
would not dismiss the case. It took just a short time for
the jury to find client not guilty. Good work, Steven.
On a writ of habeas corpus, Arch McColl persuaded the
 
State District Court (Judge Lee Gabriel) to set aside two
“stacked” sentences of life imprisonment in an aggravated
sexual assault case with three counts. The State opposed
the recommendation of relief by Judge Gabriel, but the
Texas Court of Criminal Appeals affirmed her recommendation and relief was granted in Ex parte Jimmy Parker.
The ground for granting the relief was ineffective coun
sel, where defense had recommended a 12-year plea-bargain offer. The client refused, insisting on his innocence.
After the two consecutive sentences of life imprisonment
were entered, the client hired Arch, and after an intense

9-month investigation, he concluded that there had been
substantial exculpatory evidence that hadn’t been investigated or presented.
What made the case so difficult was that Arch had determined that the child had, in fact, been sexually abused
exactly in the manner she had testified to in the original
trial, except for one crucial fact: She substituted her
former stepfather for the real offender. But because the
crime had actually occurred as the victim described it on
the stand (except for the identity of the offender), crossexamination of the complainant was extremely difficult at
the original trial.
Congratulations to Harmony Schuerman of Fort Worth for
 
a not-guilty verdict in her first jury trial—a breath refusal
DWI first case. Client was offered an obstruction and
turned it down. Her first go at it as first chair, Harmony
tried the case with Cynthia Finch. Way to go, Harmony.
Congratulations to Harold Comer and co-counsel Mark
 
Buzzard, who just received a not-guilty verdict for their
client, Mary Bolin, indicted for the death of her infant in
Gray County (Pampa). Prosecution charged Mary with the
shaking death of her 42-day-old child with no external evidence of injury and no evidence of old injuries—from the
ME’s conclusion of “blunt force trauma.” Ms. Bolin faced
life without parole, and after a 10-day trial and 3½-hour
deliberation, the jury returned the verdict. Good job, guys.
Sam Bassett received a not-guilty verdict in a DWI trial
 
before the court in CC3 for Travis County. Client was
snoozing at a Valero Gas Station at 3 a.m. Admitted he
had been driving, but thought it was 11 p.m. An empty
24-pack of Natural Light beer on floorboard. At 4 a.m.,
he blew a .08 (not bad after 24 beers). Car was running
but legally parked and not in gear. Parking lights were on.
Judge ruled insufficient evidence of “operation.” Congratulations, Sam.
Lisa Mullen got the big NG in a capital case in Fort Worth.
 
It was an alleged drug deal gone bad, with defendant
charged with killing a man for the drugs and money. The
State rolled the codefendant, who plead guilty to the robbery and testified against defendant. Lisa and co-counsel
Roseanna Salinas won the case through cross-examination of this witness and the other eyewitness. Lisa had
done extensive research on their backgrounds and was
able to use it to diminish their credibility so that a jury
could not believe them beyond a reasonable doubt. Way
to work, Lisa.

Additional Proposed Change to the TCDLA Bylaws
(submitted by Gary Trichter, By-Laws Chair)
These bylaws are to be discussed at the Board Meeting on Saturday, March 5, 2011, at 10:15 am at the
Crowne Plaza Hotel, 1700 Smith St., Houston, Texas, and will go before the membership at the
annual meeting on June 11, 2011, for approval.
ARTICLE VII—BOARD OF DIRECTORS

Sec. 5. Vacancies. A vacancy occurring in the Board of Directors caused by the death, resignation, or removal of the
person elected thereto may be filled by appointment of any eligible member by the President, subject to confirmation by the Board of Directors. The president shall give preference to those eligible members who have most recently
applied for a board or associate board position. Further preference shall be given to those applicants who are either
from the same district where the vacancy exists or where a district is under represented. The president can nominate
any other member to fill a vacancy after the applicant preferences and pool have been considered.
Confirmation shall be secured by a quorum of the directors so long as each director received ten days notice of the
vote. The failure of any director to send in his or her vote within ten days after the date the poll is placed in the mail
to him or her shall NOT be counted as a vote for confirmation. For quorum purposes, a director may choose to abstain from actually voting by timely sending in a vote of abstention.
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Armando M. Guerra, Edinburg
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Casey Evan Loring, Conroe
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Doug Murphy

“No refusal” weekends are spreading throughout Texas like a wild
prairie fire. In several Texas cities, “no refusal” weekends will be conducted
every weekend for the next three years due to grant money. In light of these “no
refusal” weekends (and the five mandatory blood draw scenarios that do not
require a warrant), there will be an even greater demand and backlog on Texas
crime laboratories analyzing the blood specimens obtained in these cases. This
demand and backlog will create problems as to who the State presents at trial
to testify about the blood test analysis. A Bull[is]coming to answer the question
of whether criminal defense lawyers are entitled to confront at trial the actual
analyst who conducted the testing on the blood specimens, or any other
specimen analyzed in any criminal case.

O

n March 2, 2011, the Supreme Court will hear oral argu‑
ments in a case styled Donald Bullcoming v. New Mexico,
No. 09-10876 (below: 2010-NMSC-007, Docket No. 31,186 (NM
Sup. Ct., Feb. 12, 2010))(set for argument on Tuesday, February
22, 2011). At issue is whether the Confrontation Clause permits
the prosecution to introduce testimonial statements of a nontestifying forensic analyst through the in-court testimony of a
supervisor or other person who did not perform or observe the
laboratory analysis described in the statements.
Bullcoming was prosecuted for DWI in the State of New
Mexico. During trial, the state introduced a forensic report as‑
serting that gas chromatograph testing had determined his blood
alcohol level to have been 0.21. The State did not present live
testimony from the lab analyst who conducted the blood test
and wrote the report. Instead, the State presented the laboratory
supervisor, a “surrogate witness,” who did not witness the testing.
The State did not show that the analyst was unavailable to testify,
and Bullcoming never had a prior opportunity to cross-examine
the analyst. Bullcoming objected on the basis that it violated his
right to confront the actual witness who performed the analysis.
Bullcoming was convicted and he appealed.
While Bullcoming’s appeal was pending in the New Mexico
Supreme Court, the U.S. Supreme Court held in Melendez-Diaz
v. Massachusetts, 129 S. Ct. 2527 (2009), that authors of forensic
reports are “witnesses” under the Sixth Amendment and “are
therefore subject to confrontation.” Id. at 2531–32, 2537. The
New Mexico Supreme Court nonetheless rejected Bullcoming’s
Confrontation Clause claim and affirmed his conviction. The
U.S. Supreme Court granted certiorari.
Bullcoming’s counsel, Jeffrey Fisher of Stanford Law School
Supreme Court Litigation Clinic, filed an outstanding brief.

It is a must-read. A brief summary of his argument is that al‑
lowing a surrogate witness to take the stand in the place of the
analyst violates the Confrontation Clause’s bar against surrogate
testimony and denies an accused a meaningful opportunity
to cross-examine the surrogate about the non-testifying wit‑
ness’s testimonial statements. A surrogate witness who lacks
personal knowledge regarding whether the analyst skipped or
botched important steps in the forensic process stymies all of
these inquiries. In Bullcoming, the surrogate witness conceded
that “you don’t know unless you actually observe the analysis
that someone else conducts, whether they followed the protocol
in every instance.” A surrogate may not know anything about
the analyst who wrote the report. Even if he does, the surrogate
would likely be unable to speak from personal knowledge about
the analyst’s training, skill, or attention to detail—or to demon‑
strate the analyst’s professionalism or knowledge of laboratory
procedures. And the jury would be unable to observe the analyst
in order to gauge those attributes for itself.
The Bullcoming case illustrates the importance of having
live testimony from the analyst who wrote the report in order
to probe his credibility. During the trial, the surrogate witness
admitted on cross-examination that the actual analyst did not
testify because the State had “very recently put [him] on un‑
paid leave.” These statements of the surrogate describe past
events and human actions, not machine-generated data. What
is more, these statements constituted powerful evidence against
Bullcoming. Among the leading reasons for forensic errors are
contamination of samples, switching samples, and running the
wrong kinds of tests. The assertions of the surrogate witness that
none of these things occurred here thus provided fodder for
potentially important cross-examination. Yet because the State

put a surrogate witness on the stand, the witness’ testimonial
assertions were insulated from adversarial testing. This violated
the Confrontation Clause under any reasonable interpretation
of the provision.
Jeff Fisher summed up the confrontation problem presented
in Bullcoming with a terrific analogy: “Just as substitute counsel
cannot satisfy the Sixth Amendment, neither can confrontation
of a substitute witness.”
The National Association of Criminal Defense Lawyers and
the National College for DUI Defense joined together and filed
an Amicus Curiae Brief in support of the right to confront the
actual analyst. The Amicus Curiae Brief was written by Leonard
Stamm of Greenbelt, Maryland; Justin McShane of Harrisburg,
Pennsylvania; and Ronald Moore of Irvine, California. These
lawyers did an outstanding job of simplifying the complicated
methodology of gas chromatography. The Amicus Curiae Brief
is also a must-read.
If the Supreme Court’s recent confrontation decisions in
Crawford v. Washington, 541 U.S. 36 (2004), Davis v. Washington,
547 U.S. 813 (2006), Melendez-Diaz v. Massachusetts, 129 S.
Ct. 2527 (2009), and Briscoe v. Virginia, 130 S. Ct. 1316 (2010),
are any indication, the right to confront the actual analyst who
performed the blood analysis should prevail. Melendez-Diaz
was decided by a 5–4 vote, with Justice Scalia leading the way.
Justice Scalia suggested during oral argument in Briscoe v. Virginia that the only reason certiorari was granted in that case was
due to an attempt to undermine the right to confront the actual
analyst created in Melendez-Diaz. There is no reason to doubt
that certiorari was granted in Bullcoming for any other reason.
The justices leading the charge against confrontation will try
once again with the two new justices on the Supreme Court.
The outcome in Bullcoming will affect any criminal case where
forensic chemical tests are conducted. Stay tuned, and remem
ber to wear all white and a red sash on March 2, 2011: We want
to make sure that our clients do not get gored a second time.

Doug Murphy is a partner with Trichter
& Murphy, P.C., based in Houston,
Texas. Doug is a nationally recognized legal seminar lecturer and
author of numerous published legal
articles. Doug is a Regent with the
National College for DUI Defense.
He is a co-chair of the DWI program with
the Texas Criminal Defense Lawyers Association (TCDLA), in
addition to serving his second term on the Board of Directors.
Doug is board certified in DUI/DWI Defense by the National

College for DUI Defense, and is also board certified in criminal law by the Texas Board of Legal Specialization. Doug has
been recognized as a Texas Super Lawyer Rising Star by Texas
Monthly magazine every year since the recognition began in
2004, and as a Texas Super Lawyer in 2009. Doug was also
recognized as a Top Lawyer for the People for being one of the
best DWI lawyers in Texas by H-Texas magazine. Frequently
sought after as a news commentator on DWI and other criminal law issues, Doug was referred to as the “Drinking Driver’s
Best Friend” by the Houston Press.
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I Had No Idea That
Would Happen
Collateral Consequences
in Family Violence Cases
Sam Bassett

W

hen a person is arrested for family violence, a number
of possible collateral consequences come into play. For
a couple under stress, there is often a concurrent divorce or
protective order application filed. Often, there is an Emergency
Protective Order entered by the magistrate at the jail. This is
sometimes followed by a more formal and adversarial Protective
Order Hearing before a judge with jurisdiction over family law
matters. Such matters are clear examples of collateral conse‑
quences in assault family violence cases. But wait. There’s more.

Collateral Consequence #1:
Protective Orders
There are two types of protective orders in assault family violence
situations. The first, known as an “Emergency Protective Order,”
is authorized under Article 17.292 of the Code of Criminal
Procedure. The second type of Protective Order is authorized
under Chapters 83 and 85 of the Family Code. There are impor‑
tant distinctions between the two protective orders that every
practitioner should be aware of during representation in family
violence cases.

Code of Criminal Procedure,
“Emergency Protective Orders”
Article 17.292 of the Texas Code of Criminal Procedure permits
a magistrate to issue a protective order of 31 to 61 days’ dura‑
tion on the court’s own motion or on the motion of a victim,
prosecutor, guardian, or any peace officer. This order may be
issued without any opportunity for an adversarial hearing only
following an arrest for a family violence-related offense or a
stalking offense. Even if this order conflicts with existing court
orders, the conditions imposed under this Article prevail un‑

less a court later enters a protective order under Chapter 85 of
the Texas Family Code. In that case, the Chapter 85 Protective
Order supersedes the Emergency Protective order conditions,
to the extent there is a conflict.
In a case where serious bodily injury is alleged or where a
deadly weapon is alleged, an Emergency Protective Order must
be issued by the magistrate prior to the defendant’s release from
jail. A magistrate issuing this type order may also suspend the
defendant’s permit to care a concealed handgun. An alleged
victim of “dating violence” can be granted such a protective
order since 17.292 of the Code of Criminal Procedure permits
such an order for an offense involving “family violence” within
the definitions proscribed in Chapter 71 of the Family Code.
Under Article 17.292, the duration of such an order is no
less than 30 days but no more than 60 days. However, if a deadly
weapon was involved in the alleged assault, the time period is no
less than 60 days and no more than 90 days. See Article 17.292(j).

Family Code Protective Orders
A person may apply for a Protective Order under Chapters 82,
83, and 85 of the Texas Family Code. These applications are
sometimes handled by a County or District Attorney’s Office
but it is common for private attorneys to file these applications
on behalf of their clients (usually in the context of a divorce
proceeding). Article 82.009 of the Texas Family Code sets the
prerequisites for the issuance of a Temporary Ex Parte Protec‑
tive order:
The application must contain:
1) a detailed description of the facts and circumstances con‑
cerning the alleged family violence and the need for the
immediate protective order; and

2) must be signed by each applicant under an oath that the
facts and circumstances contained in the application are
true . . .
The court must also find that there is a clear and present
danger of family violence. Texas Family Code, Article 83.001.
Under Article 83.006 of the Texas Family Code, a defendant may
be excluded from his/her residence if the applicant appears to
testify at the time the Temporary Ex Parte Protective Order is
issued provided that the court finds:
1) the applicant resides in the same residence and has for at
least 30 days resided in the same residence;
2) the person to be excluded has, within 30 days, committed
family violence against a member of the household; and
3) there is a clear and present danger that the person to be ex‑
cluded is likely to commit family violence against a member
of the household.
Such an order is often referred to as a “kick out order”
among family law practitioners.
Following the issuance of a Temporary Ex Parte Protective
Order under Chapter 82–83, a hearing is conducted pursuant to
Chapter 85 of the Texas Family Code. Such a hearing requires
notice to the respondent and the right to an adversarial hear‑
ing on whether or not the requisites can be met to justify the
issuance of a protective order. Although often referred to as a
“quasi criminal proceeding,” a hearing under this Chapter is a
civil proceeding and the movant’s burden is preponderance of
the evidence. At the close of the hearing, the court must make
two findings to support the issuance of a protective order:
1) family violence has occurred; and
2) family violence is likely to occur in the future.
Texas Family Code, Article 85.001. The duration of a protective
order is up to two (2) years from the date the order is issued in
open court. If such a protective order is granted, it is a firearms
act violation to possess a firearm during the duration of the
protective order (see below). After a protective order is issued,
a court has the discretion to modify the protective order under
Chapter 87 of the Texas Family Code. Under the 2005 legislative
amendments to the Family Code, a protective order is appealable.
However, in the event that the protective order is entered in a
pending divorce or SAPCR, the appeal of the protective order
may not be prosecuted until a final order is entered in said di‑
vorce or SAPCR. Texas Family Code, Section 81.009. Regarding
such an appeal, it is apparently not necessary for the protective
order to be pending in order to prosecute an appeal of a protec‑

tive order. See In the Interest of I.E.W., 2010 WL 3418276 (Tex
App.—Corpus Christi, 2010), in which appeal of a protective
order was permitted after the protective order expired under the
“collateral consequences” exception to the mootness doctrine
due to the social and legal stigma of a protective order, even
after it has expired.
Another important amendment to the Family Code with
regard to protective orders occurred in the 2005 legislative
session(s). To resolve the dispute as to whether or not an agreed
protective order without findings of family violence could be
enforceable in a criminal prosecution, Section 85.005 of the
Texas Family Code was amended to explicitly provide that an
agreed protective order is enforceable both civilly and criminally.
Even though I believe there are several good objections
to the admissibility of protective order findings in subsequent
criminal proceedings (i.e., hearsay, Sixth amendment right of
confrontation, TRE 403, Sixth Amendment right to impartial
jury), it is possible that a protective order finding can be admis‑
sible if the defendant opens the door to their use. Ludwig v. State,
969 S.W.2d 22, 30 (Tex.App.—Ft. Worth, 1998, pet. ref ’d). In
that case, a protective order was admitted after the defendant
repeatedly stated that he entered the alleged victim’s apartment
solely to get his daughter, and that he could never hurt the
victim. The prosecution admitted the protective order to show
that he had repeatedly threatened and inflicted violence on the
alleged victim and successfully argued that the protective order
was relevant to establish intent and rebut a defensive theory. It
is also possible that a protective order might be admissible in
a subsequent murder prosecution under Section 38.36(a) of
the Texas Code of Criminal Procuedure to show the previous
relationship between the accused and the murder victim.
Practice Note: Since a protective order is a civil proceeding,
you can institute discovery (interrogatories, depositions, etc.)
to defend against the issuance of the order. If you are handling
a criminal case in which there is a protective order hearing on
the same facts, the hearing and/or discovery can be an invalu‑
able context to learn more about your case or to score an early
“knockout blow” if you win the protective order hearing. If you
are aggressive and if an assault arrest resulted from “mutual
combat,” you should consider a race to the courthouse to file a
protective order on your client’s behalf in conjunction with a
divorce petition. Remember, the “first to file” has a distinct ad‑
vantage in civil proceedings, including protective order hearings.

A Third Type of Protective Order:
Sexual Assault Cases
Though it is outside the scope of this topic, it should be noted
that Article 7A of the Code of Criminal Procedure provides for

the availability of a protective order in cases involving sexual
assault with adults or children as the alleged victim, regardless
of the relationship between the applicant and the alleged of‑
fender. In some circumstances, such a protective order can be
effective for the duration of the lives of the offender and victim.
Procedural Note: Texas Rule of Civil Procedure 245: This
rule provides that a court may set contested cases for trial “with
reasonable notice, of not less than forty-five days” for the first
setting for trial or otherwise by agreement of the parties. It
would seem that this rule could be enforced with regard to a
final hearing on a protective order and should be used when
the matter is going to be hotly contested and not merely a tool
for discovery.

Collateral Consequence #2:
Firearm Possession
A finding of family violence and/or a conviction for assault/
family violence carries the collateral possibility of being con‑
victed under either state or federal statutes prohibiting firearms
possession in this context.

Federal Firearms Law
18 U.S.C. §922(g)(9) provides that it shall be unlawful for any
person who has been convicted in any court of a misdemeanor
crime of domestic violence, to . . . possess . . . any firearm or
ammunition.
18 U.S.C. §921(a)(33)(A) provides that the term “misde‑
meanor crime of domestic violence” means an offense that is a
misdemeanor under any law and has, as an element, the use or
attempted use of physical force, or the threatened use of a deadly
weapon, committed by a current or former spouse, parent, or
guardian of the victim, by a person with whom the victim shares
a child in common, by a person who is cohabitating with or has
cohabitated with the victim as a spouse, parent, or guardian, or
by a person similarly situated to a spouse, parent or guardian
of the victim.
18 U.S.C. §921(B)(i) provides that a person shall not be
considered to have been convicted of such an offense unless:
I) the person was represented by counsel in the case, or know‑
ingly and intelligently waived the right to counsel;
II) in the case of a prosecution for an offense described in this
paragraph, for which a person was entitled to a jury trial
in the jurisdiction in which the case was tried either: tried
the case to a jury OR knowingly and intelligently waived
the right to jury trial.

18 U.S.C. §921(B)(ii) provides that a person shall not be
considered to have been convicted . . . if the conviction has
been expunged, set aside, or is an offense for which the person
has been pardoned or has had civil rights restored unless the
pardon, expungement, or restoration of civil rights expressly
provides that the person may not ship, transport, possess, or
receive firearms.
These prohibitions do not include convictions for reckless
conduct or terroristic threat. See U.S. v. White, 258 F.3d 374
(5th Cir. 2001).
Protective Orders and Restraining Orders under the Texas
Family Code may also invoke Federal Firearms Act violations.
18 U.S.C. §922(g)(8) prohibits possession of a firearm if they
are subject to a court order that:
(A) was issued after a hearing of which such person received
actual notice, and at which such person had an opportunity
to participate;
(B) restrains such person from harassing, stalking, or threat‑
ening an intimate partner of such person or child of such
intimate partner or person, or engaging in other conduct
that would place an intimate partner in reasonable fear of
bodily injury to the partner or child and
(C) (i)	includes a finding that such person represents a credible
threat to the physical safety of such intimate partner
or child; or
(ii) by its terms explicitly prohibits the use, attempted
use, or threatened use of physical force against such
intimate partner or child that would reasonably be
expected to cause bodily injury.
It is clear that a person under a Chapter 85 Protective Order,
issued after notice and adversarial hearing, can be prosecuted
for under 18 U.S.C. §921 for a felony.
What is perhaps more disturbing is that a person under a
standard temporary injunction in a divorce case (which almost
always includes language prohibiting him/her from threaten‑
ing the other party, causing bodily injury to the other party,
or threatening the other party or a child with bodily injury)
can be prosecuted under 18 U.S.C. §922 for a felony federal
firearms act violation if the person possesses firearms while
under such an order. U.S. v. Emerson, 270 F.3d 203 (5th Cir.
2001). In Emerson, the defendant appeared at his temporary
orders hearing in a divorce case without counsel and agreed, on
the record, to the “standard” temporary injunction terms. Less
than four months later, the defendant was indicted by a Tom
Green County federal grand jury for a violation of 18 U.S.C.
§922 (g)(8). Although U.S. District Judge Sam Cummings then
dismissed the indictment on motion of the defendant, the Fifth

Circuit rejected statutory and constitutional arguments on his
behalf—not the least of which was a Second Amendment argu‑
ment that triggered numerous amicus briefs to be filed in the
case on both sides of the issue.
U.S. Supreme Court Case: U.S. v. Hayes, 129 S.Ct. 1079
(2009), holds that in a prosecution under 18 U.S.C. §921, the
existence of a domestic relationship must be proven beyond a
reasonable doubt with regard to a predicate offense—but does
not need to be a defining element of the offense. In that case,
the Defendant was prosecuted under 18 U.S.C. §921 by virtue
of a prior “battery” conviction under a West Virginia law that
was a general statute at the time of his conviction. The Supremes
held that the proof was sufficient when it was established that
the Defendant had a child with the prior victim and cohabitated
with her at the time of the “battery.” Thus, the prosecution under
18 U.S.C. §921 was upheld.

against the party’s spouse, a parent of the child, or any
person younger than 18 years of age, committed within a
two-year period preceding the filing of the suit or during
the pendency of the suit;
b) The court may not appoint joint managing conservators if
credible evidence is presented of a history or pattern of past
or present child neglect, or physical or sexual abuse by one
parent directed against the other parent, a spouse or a child
. . . It is a rebuttable presumption that the appointment of
a parent as the sole managing conservator of a child or as
the conservator who has the exclusive right to determine
the primary residence of the child is not in the best interest
of the child if credible evidence is presented of a history or
pattern of past or present child neglect or physical or sexual
abuse by that parent directed against the other parent, a
spouse, or a child. . . .

State Firearms Law

Additionally, Section 153.004 (c) of the Texas Family Code
also makes it clear that the court must deny access to a child
to a parent who has a history or pattern of committing family
violence during the two years preceding the date of the filing of
the suit unless specific findings are made ensuring the protection
of the child(ren) as outlined in 153.004(c). In In re Marriage of
Stein, 153 S.W.3d 485 (Tex.App.—Amarillo, 2004), the court
stated that that a single act of family violence can meet the “his‑
tory” requirement. Clearly, an assault family violence conviction
and/or a family violence finding can have severe consequences
regarding a parent’s access to his or her child.

Article 46.04 of the Texas Penal Code provides, in pertinent part:
		 . . .
b) A person who has been convicted of an offense under
Section 22.01, punishable as a Class A misdemeanor and
involving a member of a person’s family or household, com‑
mits an offense if the person possesses a firearm before the
fifth anniversary of the later of:
1) the date of the person’s release from confinement fol‑
lowing conviction of the misdemeanor; or
2) the date of the person’s release from community su‑
pervision following conviction of the misdemeanor.
c) A person, other than a peace officer, . . . who is subject to an
order issued under Article 17.292 of the Code of Criminal
Procedure (emergency protective order) commits an offense
if the person is in possession of a firearm after receiving
notice of the order and before expiration of the order.

Collateral Consequence #3:
Custody of Children
Section 153.004 of the Texas Family Code outlines some im‑
portant consequences upon a finding of a “history of domestic
violence” in a suit affecting the parent child relationship. Section
153.004 of the Texas Family Code provides, in pertinent part:
a) In determining whether to appoint a party as a sole or joint
managing conservator, the court shall consider evidence
of the intentional use of abusive physical force by a party

Collateral Consequence #4:
Deportation
Any alien who is convicted at any time for a crime of domestic
violence is deportable. For these purposes, convictions include
a deferred adjudication sentence. Any alien convicted of violat‑
ing a protective order is deportable, but there may be a limited
exception if special language is used describing a nonviolent
nature of the violation. In 1996, Congress changed the definition
of “conviction” to include the following wording: “If adjudica‑
tion of guilt has been withheld where (i) the alien has entered a
plea of guilty or nolo condere or has admitted sufficient facts to
warrant a finding of guilt, and (ii) the judge has ordered some
form of punishment, penalty, or restraint on the alien’s liberty
to be imposed.” If in the United States illegally, an alien who is
convicted of a crime of domestic violence may never be granted
legal alien status. An alien who is a victim of domestic violence
may now “self-petition” for legal status if the sponsor of the alien
is the perpetrator of domestic violence against the applicant.

Note: For purposes of the Federal Sentencing Guidelines,
the Fifth Circuit has held that an assault conviction under the
Texas Penal Code is not a “crime of violence” and thus cannot be
used to apply an eight-level enhancement to the guideline offense
level. U.S. v. Villegas Hernandez, 468 F.3d 874 (5th Cir. 2006).

Collateral Consequence #5:
Alimony/Maintenance in Divorce
Section 8.051 of the Texas Family Code provides for the eligibil‑
ity of a divorcing spouse to receive spousal maintenance. If the
spouse from whom maintenance is requested was convicted of,
or received deferred adjudication for, a criminal offense that
also constitutes an act of family violence, the person’s spouse is
eligible for spousal maintenance under this Section regardless
of the length of the marriage. Normally, without such a finding,
the marriage must be in existence for ten (10) years or longer
and meet other requirements for a spouse to be eligible for
maintenance. The amount of maintenance can be up to $2,500
per month for no more than three (3) years unless the spouse
receiving maintenance has a disability. Section 8.054, Texas
Family Code.

Stay Tuned-Legislative Session Ahead
As of the writing of this article, the 2011 Legislative Session has
commenced and there is no question that there will be legis‑
lation relating to family violence cases. This is especially true
given recent media accounts that homicides involving estranged
spouses/partners increased in 2009 and 2010.
Sam is a partner at Minton, Burton, Foster &
Collins in Austin, Texas. He received his
law and undergraduate degrees from the
University of Texas. Sam has been board
certified in criminal law since 1994. His
practice focuses on criminal defense and
family law. He is listed in Best Lawyers in
America and Texas Superlawyers. Sam presently serves as panel chair on the District 9A Grievance Committee
for the State Bar as well as the Secretary for the Texas Criminal
Defense Lawyers Association. He is a frequent speaker on criminal
law, family law and ethics. Sam served as the Presiding Officer of
the Texas Forensic Science Commission from 2007 to October of
2009. He was appointed by Governor Perry in 2005.
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By
“Mrs. Carrie Nation"
1) Maintaining the Appearance of Judicial Impartiality
& the integrity of the Warrant:
		 a)	If the law recently changed allowing licensed attorney
magistrates, who are NOT Courts of Record magistrates to sign evidentiary search warrants, then why
are sitting trial judges, who are likely to be the ones
hearing and disposing of these cases (including ruling
on a motion to suppress), also the ones participating
in the review and signing of such documents?
		 b)	Many Jurisdictions have 24/7 “On Duty” or “On Call
rotating” Judges/Magistrates who may or may not be
a presider of a Court of Record who could sign these
warrants without involving the actual Trial Courts;
		 c)	Why do we let cops swear in cops to the warrant,
whereas other less intrusive warrants are personally
sworn to directly in front of a judge or licensed sworn
assistant district attorney? Do the cop administrators of the oath actually give the oath or do they
merely sign their names? Based solely within the
four corners of the blood draw warrant, can defense

counsel presently, or even through formal discovery
later on, determine the identity and agency of the
actual Hieroglyphic Hen-scratch de-facto Cop Oath
Giver’s signature based on what is actually written
therein? What agency does he work for? What is his
badge number? Remember on a “no refusal weekend” it is multi-jurisdictional. Every police agency
in the county is involved depending on the original
dictates of that particular location’s dictates on any
particular night.
2) Guaranteeing the integrity of the blood sample:
		 a)	Location: One could argue that of all the search warrants to be executed, entering the body of a human
being IS—though legal if done properly—certainly,
nonetheless the most intrusive. Consequently, painting the proper image for a jury of exactly what the
police station operating room looked like the moment the blood was drawn from your client’s body
is crucial. Some jurisdictions routinely videotape
the actual procedure, but if not, either way, proper

discovery motions are in order. Either get the police
tapes or file a motion to film or photograph the area
for client comparison or accuracy (cleanup). Think
about the most basic principal at play here that any
reasonable juror can relate to: You mean the only
way an accused gets to have a sterile hospital blood
draw from qualified professional hospital personnel
is when he allegedly seriously injures or kills another
human being while allegedly intoxicated? Yet others
get the dirty jail/police station? Good question for jurors: Q: Where would you rather have those charged
with crimes be held if they are not injured—jail or a
hospital? Q: Where do you think medical procedures
should be done—the outcome of which could result
in the loss of one’s freedom—a jailhouse or hospital?
		 b)	Some Jurisdictions, obviously for economic reasons,
actually have cops—presumably cross-trained as
phlebotomists—to be the ones who actually draw
the blood. This is simply jaw-dropping asinine! Let’s
not even get into Gross VS. Fine motor skills. I mean
REALLY? Going from the jarring battleship muscle
ripple of firing a pistol and the day-to-day takedown
procedures a police officer has to engage in to do
her job properly, to that of precision placement of a
syringe’s needle into a person’s vein? Military medic
analogies don’t apply here either. One involves quick
triage, wound patching, pain relieving medicinal
procedures. The other, precision collection, proper
preparation of the draw. and subsequent preservation of crucial and very personal evidence to be
presented in a court of law.
		 c)	Obviously, post-arrest independent testing from a
properly state-certified lab of the blood sample is a
must. At present it appears there are only a few State
Certified Blood Labs. Nonetheless, from a common
sense reading of the law regarding State Certified
Labs for Blood testing, it is very clear that the legislative intent of the statute was directed at the State
and NOT defense. This area is truly one of weight
and not admissibility if the lab truly is a credible lab
sans only the certification. Many have certificates
for other bodily fluids but not blood. This is changing, however, as the need is rising. Necessity is the
mother of invention etc.
		 d)	If a conflict arises between the State’s and the Defense test results, then a motion to re-test by the
state as well as a motion to videotape the retesting
is a must for defense counsel. This whole defensive
investigative area regarding how the state stores the
blood sample, temperature of the storage vault, what
procedures were used to test the blood, etc., are ALL
very serious points of defense in this area. But that

3)

		

		

		

is outside the scope of this article.
Third-party non-law enforcement persons present at
the station not listed in any offense report—To Wit,
Members of MADD:
a)	MADD provides food, drinks, and aid to the personnel working this “graveyard shift.” But do they
have the “run of the place,” or are they specifically
secluded in a specific area away from any of “the
action”? Maybe depositions are in order. Maybe subpoenas of the local MADD Office of these “volunteers” who have day jobs outside the regular line
active-on-payroll persons. I guarantee you—if there
is a no-refusal weekend—this organization WILL
have members present to see the action, even if it’s
just seeing the initial walk-ins, depending on the
station set-up.
b)	What’s the old case adage: “Case filed/Case Cleared”?
The same applies to MADD on these no-refusal
weekend deals. They want to be the quintessential
“Curious Georgettes,” but they sure as hell don’t want
to take time off from their day jobs after receiving a
subpoena to appear in Court. Also, remember—the
Regional Director HAS to be considered the custodian of records, and there must be SOME information
in their possession about who is supposed to work
when and where, etc. Don’t forget those computer
records either. Might find a treasure trove of tidbits
there from MADD to the DAs or cops.
c)	MADD always has a very fancy soirée once a year
where they give nice oak plaques to the police and
judges who “help the cause.” They also sometimes
film movies at the police station for their very worthy
ad campaign. Surely some editing takes place. Outtake subpoenas anyone?

Conclusion:
Of course there is a place for:
• The police arresting persons for suspicion of DWI;
• Organizations like Mothers Against Drunk Drivers;
• Blood-draw evidentiary search warrants regarding allegations of DWI;
• Proper judicial review of these documents regulated by
the 4th Amendment.
However, the purpose of this paper is not to merely be critical,
but to actually try and make the system better. At present there
are too many blurred boundaries. Trial Judges should remain in
Trial Court unless they are part of a smaller jurisdiction where a
random rotation system is in place. Cops should continue to be
cops, and nurses—well, nurses. And civilian activist organizations
have no place in the police station—in the thick of things—and
then giving out awards, all the while not being listed in any offense report as being present or even segregated.

An Invitation to Apply for
Certification in Criminal
Appellate Law

I

n 1975, the Supreme Court of Texas approved the granting of certification to
Texas lawyers who qualified to sit for and pass written examinations in criminal, family, and labor law. I remember that 150 lawyers sat for the examination
in criminal law, and 118 of us received passing grades and were certified as specialists in criminal law by the Texas Board of Legal Specialization (TBLS). There
are now 862 attorneys certified in criminal law.
More than four years ago, TBLS began to study the possibility of a new certification in criminal appellate law. On September 28, 2010, the Supreme Court of
Texas entered an order approving criminal appellate law as a new specialty and
approving the following Standards for this specialization. See Misc. Docket No.
10-9163:

Texas Board of Legal Specialization Standards
for Attorney Certification
Part II
Specific Area Requirements
These are specific requirements that apply to the specialty area
listed below. The specific requirements include the definitions,
substantial involvement, reference, and other certification and
recertification requirements for the specialty area. You will also
need to refer to the Standards for Attorney Certification, Part
I—General Requirements for requirements that apply to all
specialty areas.

Section XVIII
Criminal Appellate Law
(Area ID: CA I Year Started: 2010)
A. DEFINITIONS
1.	Criminal appellate law is the practice of law in a criminal
appellate case, which includes the following proceedings:
		 a.	Appeal or defense of a judgment or order in a criminal
law matter, or juvenile adjudication, to an appellate
court;
		 b.	Preparation of, or responding to, a petition for discre‑
tionary review or related brief to the Texas Court of
Criminal Appeals;
		 c.	Prosecution or defense of an application for an extraor‑
dinary matter, such as Petition for Writ of Mandamus
or Application for Original Habeas Corpus, to the Texas
Court of Criminal Appeals, a Texas Court of Appeals,
United States District Court, or United States Circuit
Court of Appeals, in a criminal matter;
		 d.	Prosecution or defense of an application for postconviction writ of habeas corpus from a misdemeanor
conviction to a statutory county court exercising habeas
corpus jurisdiction, or from a final felony conviction
in Texas state court, either capital or non-capital;
		 e.	Prosecution or defense of an application for habeas
corpus from a final felony conviction, either capital
or non-capital, in United States District Court under
28 USC §2254 or 28 USC §2255;
		 f.	Prosecution or defense of an appeal to a United States
Circuit Court of Appeals from the judgment of a United
States District Court in an action under 28 USC §2254
or 28 USC §2255; or
		 g.	Prosecution or defense of any criminal law matter at
the United States Supreme Court.
2. Applicable appellate courts include the:
		 a. United States Supreme Court;
		 b. United States Circuit Courts of Appeals;

		 c.	Texas Supreme Court exercising jurisdiction over ad‑
judications in a juvenile case;
		 d. Texas Court of Criminal Appeals;
		 e. Texas Courts of Appeals;
		 f.	Texas District Courts exercising post-conviction habeas
corpus jurisdiction under Article V §8, Texas Consti‑
tution, or Articles 11.07, 11.071, or 11.072, Code of
Criminal Procedure;
		 g.	United States District Courts exercising post-conviction
habeas corpus jurisdiction under 28 USC §2254 or 28
USC §2255; and
		 h.	Statutory Texas county courts sitting as Courts of Ap‑
peals in cases under Title II, Chapter 30, Government
Code or exercising post-conviction habeas corpus ju‑
risdiction under Article V §16, Texas Constitution, or
Article 11.072, Code of Criminal procedure;
B.	SUBSTANTIAL INVOLVEMENT. Applicant must show
substantial involvement and special competence in criminal
appellate law practice by providing such information as may
be required by TBLS.
1. Certification.
		 a. Percentage of Practice Requirement. Applicant must
have devoted a minimum of 25% of his or her time
practicing criminal appellate law during each year of
the 3 years immediately preceding application as de‑
fined in Section XVIII, A, of the Specific Area Require‑
ments for Criminal Appellate Law.
		 b.	Task Requirements. Applicant must provide informa‑
tion concerning specific tasks he or she has performed
in criminal appellate law. In evaluating experience,
TBLS may take into consideration the nature, com‑
plexity, and duration of the tasks handled by applicant.
			 (1)	Applicant shall provide information regarding his
or her participation in each of the following types
of criminal appellate cases during his or her entire
practice:
				 (a)	Appeal or defense of a judgment or order in a
criminal law matter, or juvenile adjudication,
to a criminal appellate court;
				 (b)	Preparation of, or responding to, a petition
for discretionary review or related brief to the
Texas Court of Criminal Appeals;
				 (c)	Prosecution or defense of an application for an
extraordinary matter, such as petition for writ
of mandamus or application for original habeas
corpus, to the Texas Court of Criminal Appeals,
a Texas Court of Appeals, United States Dis
trict Court, or United States Circuit Court of

Appeals, in a criminal matter;
(d)	Prosecution or defense of an application for
post-conviction writ of habeas corpus from a
misdemeanor conviction to a statutory county
court exercising habeas corpus jurisdiction, or
from a final felony conviction in Texas state
court, either capital or non-capital;
				 (e)	Prosecution or defense of an application for
habeas corpus from a final felony conviction,
either capital or non-capital, in United States
District Court under 28 USC §2254, or 28 USC
§2255;
				 (f)	Prosecution or defense of an appeal to a United
States Circuit Court of Appeals from the judg‑
ment of a United States District Court in an
action under 28 USC §2254 or 28 USC §2255;
and
				 (g)	Prosecution or defense of any criminal law mat‑
ter at the United States Supreme Court.
			 (2) Anders briefs shall not satisfy any task requirement.
			 (3)	Applicant, as lead appellate counsel, shall have
performed a minimum of 50 tasks as defined in
B, 1, b, (1) (a–g) of these during his or her entire
practice. Of these 50 tasks, applicant shall have:
				 (a)	handled at least 25 tasks within the 3 years im‑
mediately preceding application; and
				 (b)	performed a minimum of 5 oral arguments at
a Court of Appeals, the Texas Court of Crimi‑
nal Appeals, a United States Circuit Court of
Appeals, or the United States Supreme Court
during his or her entire practice.
			 (4)	Service for an appellate court as a briefing attor‑
ney and/or staff attorney for at least 5 years may
be considered by TBLS as the equivalent of the
requirements set out in Section XVIII, B, 1, b, (1)
(a–g) above. Service for less than 5 years may be
considered proportionally.
		 c.	Certification without Examination. An applicant
for certification, otherwise qualified, who: (i) has
been licensed for 10 years, (ii) is currently certified
by TBLS in Criminal Law, and (iii) satisfies the requirements of B, I, b, (3) at the time application is
made is eligible for certification in this specialty area
without taking a written examination provided that
the application is filed no later than 3 years after effective date of this specialty area.
2.	Recertification. Applicant must have devoted a minimum
of 25% of his or her time practicing criminal appellate law
during each year of the 5-year period of certification as
				

defined in Section XVIII, A, of the Specific Area Require‑
ments for Criminal Appellate Law except as provided for
in Part I—General Requirements, Section VI, C, I, (b).
C.	REFERENCE REQUIREMENTS. Applicant must submit a
minimum of 5 names and addresses of persons to be con‑
tacted as references to attest to his or her competence in
criminal appellate law. These persons must be substantially
involved in criminal appellate law, and be familiar with ap‑
plicant’s criminal appellate law practice.
1.	Certification. Applicant must submit names of persons
with whom he or she has had dealings involving crimi‑
nal appellate law matters within the 3 years immediately
preceding application.
2.	Recertification. Applicant must submit names of persons
with whom he or she has had dealings involving criminal
appellate law matters since certification or the most recent
recertification.
3.	Reference Types. Applicant must submit the following
types of references:
		 a.	Four Texas attorneys who are substantially involved
in criminal appellate law. Applicant must have tried
a criminal appellate law matter with or against one of
these attorneys.
		 b.	One judge of any court of record in Texas whom ap‑
plicant has appeared before as an advocate in a criminal
appellate law matter.

The Grandfathering Section
You will note that I have set out in bold print Section B1c of
the Standards. This section is unique and has no parallel in the
Standards for our other specialties. When we were considering
these Standards, I was able to point out to the members of the
Board that there had been a grandfathering provision for the
original applicants in labor law in 1975; therefore, there was
precedent for such a grandfathering clause. Everyone agreed
that this would be appropriate because the grandfathering pro‑
visions would apply to those applicants who had earlier taken
and passed the criminal law examination and would only be
available for three years.

What Changes Are There Going to Be to the
Standards for Criminal Law Specialization?
There has been no consideration by TBLS of any proposed
changes to the current Standards for the original criminal law
specialization. TBLS listens carefully to the suggestions of the
Criminal Law Advisory Commission and would consider any
changes to the Standards as suggested by the Commission. I

have no reason to believe, though, that there is anything on
the horizon.

Your Homework Assignment
If you are interested in becoming certified in criminal appel‑
late law, please review the Standards for specific information
about the requirements for certification in this area, including
the numbers and types of matters that qualify. For additional
information concerning certification, go to the TBLS website:
www.tbls.org. If you have questions about this area or about
the certification process in general, you may also contact TBLS
at its toll free number, 1-855-277-TBLS, or send an e-mail to:
tbls@texasbar.com

Buck Files, a member of the Texas Board of
Legal Specialization, received his law degree from Southern Methodist University
School of Law in 1963; he also holds his
Bachelor of Arts from Austin College in
Sherman, Texas, as well as a Masters in
Liberal Arts from SMU. Buck holds a certification in Criminal Law from the Texas Board of Legal Specialization
(1975) and in Criminal Trial Advocacy from the National Board
of Trial Advocacy (1997) He is licensed in both Texas state courts
and before the federal bar, and is a frequent presenter at continuing legal education seminars. Buck’s office is in Tyler, Texas, the
county seat of Smith County, but he regularly practices all over
East Texas.
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Significant Decisions Report
Please do not rely solely on the summaries set forth below. The reader is advised to read the
full text of each opinion in addition to the brief synopses provided.
The Significant Decisions Report is published in Voice for the Defense thanks to a state
grant from the Judicial and Court Personnel Training Fund, administered by the Texas Court of
Criminal Appeals.

Fifth Circuit
United States v. Andino-Ortega, 608 F.3d 305 (5th Cir. 2010)
District court committed reversible plain error by applying a 16-level “crime of violence” enhance‑
ment under USSG § 2L1.2(b)(1)(A)(ii) based on defendant’s Texas conviction for injury to a child by
intentional and knowing commission; defense counsel’s erroneous statement that the conviction was
a “crime of violence” under Perez-Muñoz v. Keisler, 507 F.3d 357 (5th Cir. 2007), did not waive defen‑
dant’s appellate challenge to the 16-level enhancement because defense counsel’s misunderstanding of
Fifth Circuit precedent did not constitute an intentional and knowing relinquishment of a right. Under
Fifth Circuit precedent, even injury to a child committed by an intentional act does not qualify as a
“crime of violence” under USSG § 2L1.2. Moreover, the error in applying the enhancement affected
defendant’s substantial rights because either of the possible alternative Guideline ranges was well
below the 60-month prison term defendant received. Because the district court’s error also seriously
affected the fairness, integrity, or public reputation of judicial proceedings, the Fifth Circuit vacated
defendant’s sentence and remanded for resentencing.
United States v. Williams, 609 F.3d 368 (5th Cir. 2010).\
Where drug defendant was, notwithstanding a Guideline imprisonment range of 360 to life, sen‑
tenced to 192 months’ imprisonment for his crack cocaine offenses, pursuant to a binding-sentence
plea agreement under Fed. R. Crim. P. 11(c)(1)(C), district court did not err in denying defendant’s
motion for reduction of sentence under 18 U.S.C. § 3582(c)(2) based on the retroactive amendments
to the crack cocaine Guidelines; because defendant’s sentence resulted from his plea agreement, not
from the Guidelines (which the sentence was well below), the sentence was not “based on” a Guideline
range that was subsequently lowered, as necessary to authorize a sentence reduction under 18 U.S.C.
§ 3582(c)(2); in any event, even if defendant’s sentence were somehow deemed to be “based on” the
Guidelines, and thus eligible for reduction under § 3582(c)(2), the district court did not abuse its
discretion in denying a reduction based on its belief that defendant did not deserve a lower sentence
than 192 months, which was already well below even the reduced Guideline imprisonment range of
324 to 405 months.
United States v. Morales-Sanchez, 609 F.3d 637 (5th Cir. 2010)
District court reversibly erred in enhancing defendant’s Guideline offense level by two levels for
obstruction of justice under USSG § 3C1.1 based on defendant’s time-of-arrest phone call asking an‑
other person to report as stolen the car in which defendant was apprehended; the government failed
to prove that defendant’s conduct resulted in a material hindrance to the investigation or prosecution
of the instant offense of sentencing, as required by Application Note 4(d) to USSG § 3C1.1; moreover,
the error was not harmless because nothing in the record provided reason to believe that the district
court would have imposed the same sentence even without the erroneous obstruction-of-justice
enhancement; accordingly, the Fifth Circuit vacated the sentence and remanded for resentencing.
United States v. Davis, 609 F.3d 663 (5th Cir. 2010)
(1) In second capital sentencing proceeding before a jury (pursuant to the Federal Death Penalty
Act), the district court erred in responding to a jury note without notifying counsel and allowing

counsel input into how the court should respond to the jury’s
question; however, the error was harmless.
(2) Prosecutor conducted improper cross-examination
of the defense’s only mitigation witness, when the prosecutor,
purportedly for the purpose of testing the basis of the witness’
knowledge, himself “testified” to the number of homicides that
had occurred in the Florida Housing Project in New Orleans
during some of the years at issue in this case; however, the pros‑
ecutor’s “testimony,” while improper, did not require reversal
in light of (1) the district court’s sua sponte admonitions to the
prosecutor, which alerted the jury to the improper nature of the
remarks, and (2) other circumstances.
(3) In federal death penalty proceeding, on appeal from a
second capital sentencing proceeding before a jury (following
remand of the sentence following appellate affirmance of the con‑
victions), defendant’s renewed challenge (pursuant to Batson v.
Kentucky, 476 U.S. 79 (1986), and progeny) to the prosecution’s
allegedly racially discriminatory use of peremptory strikes was
foreclosed under the law-of-the-case doctrine; the Fifth Circuit re‑
jected defendant’s contention that the intervening Supreme Court
decisions in Miller-El v. Dretke, 544 U.S. 231 (2005), and Snyder
v. Louisiana, 552 U.S. 472 (2008), had so changed the applicable
law as to constitute an exception to the law-of the-case doctrine.
(4) Even if government’s witness had an undisclosed agree‑
ment with the government that he would be placed into wit‑
ness protection if he testified, defendant still could not show a
reasonable probability that had the evidence been disclosed, the
result of the trial would have been different; first, the disclosure
of the witness protection request was not favorable to defendant,
because jury might have assumed that witness needed protection
from defendant, who was already accused of killing a person
who had filed a complaint against him; moreover, the evidence
against defendant was so overwhelming that this evidence would
not have made a difference.
Balentine v. Thaler, 609 F.3d 729 (5th Cir. 2010)
In light of Ex parte Campbell, 226 S.W.2d 418 (Tex. Crim.
App. 2007), and Ruiz v. Quarterman, 504 F.3d 523 (5th Cir.
2007), the district court should have, pursuant to Fed. R. Civ.
P. 60(b), set aside its judgment denying Texas death-sentenced
defendant federal habeas relief due to a supposedly adequate
and independent state procedural default. Accordingly, the Fifth
Circuit reversed the district court’s order denying defendant’s
Rule 60(b) motion and remanded for consideration of the merits
of defendant’s ineffective assistance of counsel claim, including
any necessary evidentiary hearing.
Woodfox v. Cain, 609 F.3d 774 (5th Cir. 2010)
District court erred in granting federal habeas relief on
defendant’s Louisiana conviction for murder of a prison guard
in 1972; defendant’s primary argument—that trial counsel was
ineffective for failing to object on Confrontation Clause grounds
to the reading, at the 1998 state retrial, of the testimony of a

then-deceased inmate who had testified at the original trial in
1973—was not adequately exhausted in state court; additionally,
the claim failed on the merits because the theory on which the
district court held that defendant was denied confrontation as
to the prior testimony—i.e., the State’s failure, prior to the 1973
testimony, to disclose promises allegedly made to witness in
return for his testimony—was not so obvious at the time of the
1998 trial as to render counsel’s performance deficient. (Judge
Southwick dissented as to this issue. He would find the issue
adequately exhausted in state court; and, on the merits, would
find counsel provided constitutionally ineffective assistance of
counsel by not objecting to the deceased witness’ testimony on
Confrontation Clause grounds.)
United States v. Williams, 610 F.3d 271 (5th Cir. 2010)
In jury sentencing to life imprisonment pursuant to the
Federal Death Penalty Act (“FDPA”), with respect to threshold
intent element necessary to render defendant death-eligible
under the FDPA, the district court reversibly erred in defining
the term “act of violence.” An act of violence under the FDPA
must involve the use of physical force. Under a proper defini‑
tion of the term, the evidence was insufficient to support the
jury’s finding of this threshold intent factor. Accordingly, the
Fifth Circuit vacated defendant’s life sentences on the capital
transporting counts and remanded for resentencing.
Dale v. Holder, 610 F.3d 294 (5th Cir. 2010)
Board of Immigration Appeals (“BIA”) erred in character‑
izing immigrant’s prior conviction for attempted assault under
N.Y. Penal Law § 120.10(1)–(4) as a “crime of violence,” and
hence an “aggravated felony,” under 8 U.S.C. § 1101(a)(43)(F).
Although § 120.10(1) and (2) describe “crimes of violence,” (3)
and (4) do not. Although the BIA reasoned that immigrant
must have been convicted under (1) or (2) because only these
subsections have a mens rea that supports attempt liability, the
BIA did not take into account that New York law permits guilty
pleas to hypothetical, legally impossible, or nonexistent crimes.
That being the case, it could not be assumed that immigrant was
convicted under (1) or (2).
United States v. Trejo, 610 F.3d 308 (5th Cir. 2010)
The government supplied an inadequate factual basis to
support defendant’s guilty plea to conspiracy to commit “pro‑
motion” money laundering under the transportation prong of
the federal money laundering statute, 18 U.S.C. §§ 1956(h) and
1956(a)(2)(A). To support defendant’s plea to this offense, the
facts had to show that in transporting the funds, the defendant
not only promoted the underlying drug-trafficking business
but also that his intended purpose in so doing was to further the
progress of the business; there must be more than simply the
bare act of knowingly transporting the drug money. Although
the factual basis for defendant’s plea did not adequately support
the conviction in this respect, the error did not require reversal

on plain-error review; the error was not “plain,” i.e., it was not
“clear” or “obvious,” as the particular question had not been ad‑
dressed by the Fifth Circuit until this case. (Judge Jolly filed an
opinion concurring in the result only. He disagreed that there
was an inadequate factual basis.)
White v. Thaler, 610 F.3d 890 (5th Cir. 2010)
Defendant was convicted of murder and aggravated assault
in Texas state court. Counsel rendered ineffective assistance by
(1) cross-examining defendant about his post-arrest silence,
which allowed the prosecutor to impeach him with his failure to
tell the police his exculpatory version of the events, and (2) fail‑
ing to file a motion in limine or object to evidence of the murder
victim’s pregnancy. Accordingly, the Fifth Circuit reversed the
district court’s denial of federal habeas relief and remanded with
instructions to grant the writ. (Chief Judge Jones dissented.)
United States v. Roberts, 612 F.3d 306 (5th Cir. 2010)
Where police arrived at door of apartment to arrest one
defendant on traffic warrants, and defendant, after confirming
that he was the subject of the warrants, stepped inside at the
officers’ request to get identification to confirm that he was the
proper arrestee, police did not violate the Fourth Amendment
by following him into the apartment without a warrant. Under
Washington v. Chrisman, 455 U.S. 1 (1982), a warrantless entry
into a residence to maintain control over someone being placed
under arrest is reasonable under the Fourth Amendment even
in the absence of exigent circumstances. That was especially true
here, where the officers had affirmative information about the
presence of weapons in the apartment, and where defendant
had stepped into a darkened room where at least three other
persons were in the room. Nor did the officers’ protective sweep
of the apartment violate the Fourth Amendment; the officers
entered pursuant to a legitimate law enforcement purpose and
had information about weapons; the circumstances on which
the officers could reasonably rely in determining that a protec‑
tive sweep was necessary were not limited to the threat posed
by the defendant, but the potential threat of any of the other
occupants of the apartment where weapons were clearly present.
Moreover, the police did not violate the Fourth Amendment in
seizing firearms without a warrant; although the illegal nature
of the weapons (based on their possession by persons who had
no lawful right to possess them) was not immediately apparent
to the police when they entered the apartment. The police were
nevertheless justified in temporarily seizing the firearms under
the circumstances; the officers were entitled to maintain control
over the weapons while they completed their investigation of the
individuals inside the apartment; during that investigation, the
police acquired knowledge that the two defendants could not
lawfully possess firearms, thus justifying a permanent seizure.

Court of Criminal Appeals
Writs of Habeas Corpus

Ex parte Sinegar, 324 S.W.3d 578 (Tex.Crim.App. 2010);
Remanded
Applicant pleaded no contest to aggravated kidnapping and
was placed on deferred adjudication. His guilt was later adju‑
dicated, and he was sentenced to 75 years in prison. Applicant
subsequently filed a pro se habeas application under Article 11.07
alleging that he received ineffective assistance of counsel at the
adjudication hearing because counsel failed to seek the recusal
of the trial judge. Applicant’s motion for recusal hearing did not
contain the notice, and the trial judge responded to that motion
in an order saying that the motion would not be addressed.
HELD: Under no circumstances should the trial court have
“otherwise ordered” when the motion would be presented. Tex.
R. Civ. P. 18a, regarding the recusal of judges, applies in habeas
proceedings conducted at the trial level; applicant satisfied those
requirements.
Ex parte Rendon, 326 S.W.3d 221 (Tex.Crim.App. 2010);
Affirmed
Applicant was charged with possession of cocaine with
intent to deliver in a drug-free zone. He pled guilty and was
sentenced to five years in prison. He filed a writ of habeas corpus
alleging ineffective assistance of counsel predicated on errone‑
ous advice about parole eligibility. Applicant submitted his writ
application on the form for post-conviction writ applications
that is specifically prescribed by CCA. Although applicant did
not sign the writ application, his writ counsel did.
HELD: Article 11.14 of the Code of Criminal Procedure
does not require that an applicant personally verify a post-con‑
viction writ application. This is so regardless of whether an ap‑
plicant has exclusive personal knowledge of the facts underlying
his habeas claim or claims. Nevertheless, the writ application
was not properly verified by applicant’s attorney as required by
Rule 73.1(d) of the Rules of Appellate Procedure. Because this
deficiency arose from a problem with CCA’s prescribed writ ap‑
plication form and through no fault of applicant or his attorney,
CCA dismissed the writ without prejudice.
Appellant’s PDRs

Welsh/McKithan v. State, 324 S.W.3d 582 (Tex.Crim.
App. 2010); Affirmed
CCA addresses whether under the cognate-pleadings ap‑
proach of the step-one lesser-included-offense analysis in Hall v.
State, 225 S.W.3d 525 (Tex.Crim.App. 2007), offensive-contact as‑
sault is a lesser-included offense of the charged offense of bodilyinjury assault in an indictment alleging bodily injury by “kicking”
the complainant (Welsh, PD-0811-09) and of the charged offense
of aggravated sexual assault in an indictment alleging that the
complainant was compelled to submit and participate by the use

of “physical force and violence” (McKithan, PD-0969-09). CCA
also addresses McKithan’s claim that bodily-injury assault is a
lesser-included offense of aggravated sexual assault.
HELD: CCA reaffirmed its analysis in Hall. Offensivecontact assault is not a lesser-included offense of the charged
offenses in Welsh and McKithan, and bodily-injury assault is not
a lesser-included offense of the charged offense in McKithan.
Uranga v. State, __S.W.3d__ (Tex.Crim.App. No. 038508, 11/17/10); Affirmed
A jury found appellant guilty of felony possession of meth.
During the punishment phase of trial, the State introduced evi‑
dence of two prior convictions and a host of unadjudicated of‑
fenses. Included in these offenses is an incident that took place
in 2006 when appellant drove his car onto someone’s yard to
elude police. This was captured by the video camera in the police
car. When the State offered the video into evidence and played
it for the jury, a juror discovered that it was his lawn that had
been damaged by appellant’s car. The court questioned the ju‑
ror outside the presence of the jury regarding the incident and
any potential bias. After the questioning, appellant requested
a mistrial. The court denied the request, and the jury found
that appellant was a habitual felony offender and assessed the
punishment of life in prison.
Appellant argues that he was denied his right to a fair and
impartial jury under the Texas Constitution because he “con‑
tends that we should presume harm from the victim-juror’s
participation in assessing punishment and, therefore, that we
should find error from the rejection of the motion for a mistrial.”
COA concluded that the trial court was in the best position to
weigh the believability of the juror’s repeated promises to both
the court and the parties that he would not take into account
his status as the victim of appellant’s extraneous criminal mis‑
chief. Therefore, to the extent that the record supports the trial
court’s conclusion that the juror would remain unbiased—and
absent any evidence to the contrary—COA did not find that a
de novo review of the record affirmatively revealed a clear abuse
of the trial court’s discretion in ruling on appellant’s motion for
a mistrial.
HELD: The standard of appellate review was whether the
trial court abused its discretion on the factual issue of actual
bias; there was no error.
Meadoux v. State, 325 S.W.3d 189 (Tex.Crim.App.
2010); Affirmed
Appellant was convicted for murdering two victims during
a single criminal transaction and trying to burn the victims’
bodies in a house fire. The trial court, in accordance with Texas
Penal Code §§ 8.07(c) and 12.31(a), assessed punishment at life
in prison without parole. On direct appeal, appellant argued that
the prohibition on cruel and unusual punishments contained
in the Eighth Amendment barred the State from subjecting a
juvenile capital offender to life in prison without parole. COA,

with little substantive analysis, rejected appellant’s claim and
affirmed the trial court.
HELD: Appellant failed to show that according to contem‑
porary national standards of decency, the punishment of life
without parole for juvenile capital offenders is grossly dispro‑
portionate to the offense. CCA balanced these four penological
goals: (1) appellant did not establish that there is presently a
national consensus against imposing life without parole on a
juvenile for the offense of capital murder; (2) a juvenile capital
offender’s moral culpability, even if diminished as compared
to that of an adult capital offender, is still great; (3) life with‑
out parole is a severe sentence, especially for a juvenile; (4) life
without parole for juvenile capital offenders finds justification
in the penological goals of retribution and incapacitation but
not in the goals of deterrence or rehabilitation.
State’s PDRs

Pleache v. State, __S.W.3d__ (Tex.Crim.App. No. 127709, 11/3/10); Reversed & remanded
Appellant was charged with the second-degree felony of rob‑
bery. The indictment contained an enhancement “count” alleging
that appellant had previously been convicted of an aggravated
robbery. Appellant rejected the State’s offer to plead guilty to
a reduced state-jail felony charge of theft from a person in ex‑
change for a recommended sentence of two years in state jail.
COA decided that the State’s post-guilt, pre-punishment-phase
notice to appellant of the State’s intent to enhance appellant’s
punishment with an aggravated-robbery conviction violated
appellant’s federal constitutional due-process rights “to know
the nature of the charges he is accused of and the consequences
of a conviction before jeopardy attaches.”
HELD: CCA reaffirmed Villescas v. State, 189 S.W.3d 290
(Tex. Crim. App. 2006): “when a defendant has no defense to
the enhancement allegation and has not suggested the need for
a continuance in order to prepare one, notice given at the begin‑
ning of the punishment phase satisfies the federal constitution.”
State v. Wilson, 324 S.W.3d 595 (Tex.Crim.App. 2010);
Affirmed
In 1987, appellee pled guilty to felony DWI and true to al‑
legations of prior DWI convictions in 1983 and 1986. The trial
court found appellee guilty of third-degree-felony DWI, fined
him $750, and sentenced him to four years’ probation. The State
revoked appellee’s probation within the first year and issued a
capias for his arrest. Appellee was arrested 19 years later. In his
writ for habeas corpus, appellee alleged that the DWI convic‑
tions that enhanced the 1987 offense to a felony were not final
judgments under Article 42.01 of the Texas Code of Criminal
Procedure and requested that COA issue a writ of habeas corpus
vacating his unlawfully obtained conviction and sentence. COA
ruled in favor of appellee.
HELD: CCA granted review for three of the State’s conten‑
tions and rejected them all. First, use of the 1983 enhancement

to elevate appellee’s misdemeanor to a felony was improper.
A prior conviction may not be used as an enhancement if the
conviction was not final, and until 1984, a DWI conviction on
which the sentence was probated and the probation was never
revoked was not deemed final. Second, appellee is not estopped
from challenging the evidence pertaining to the prior DWI con‑
victions that were used to enhance the misdemeanor offense to a
felony. CCA has unanimously held that post-conviction habeas
corpus is available when a felony conviction was rendered on a
guilty plea when in fact the offense was a misdemeanor. Lastly,
when a defendant has been convicted of an offense for which
he claims that he is actually innocent, and he proves it, he will
be relieved from the restraint of the conviction even though he
may have pleaded guilty and confessed. Appellee successfully
proved to the trial court that he was not guilty of the felony of‑
fense; the 1983 court order explicitly stated that the judgment
was not final, and the statute under which he was convicted
supports that court order.
Cardenas v. State, 325 S.W.3d 179 (Tex.Crim.App.
2010); Affirmed
Appellant was indicted for three counts of aggravated sexual
assault of a child and a single count of indecency with a child.
During voir dire, defense counsel asked potential jurors if they
could “honestly ever fairly consider on an aggravated sexual as
sault of a child as little as five years in prison and give probation
as an appropriate punishment.” More than 50 members of the
panel stated that they could not consider the minimum punish‑
ment. After voir dire was complete, appellant challenged each of
these jurors for cause, but the trial judge denied most of those
challenges. The jury subsequently found appellant guilty and
sentenced him to 20 years in prison. On appeal, appellant asserted
that the trial court erred by denying his challenges for cause to
30 members of the jury panel because they indicated that they
could not consider the full range of punishment. COA reversed
appellant’s conviction and remanded the case for a new trial.
HELD: The trial court abused its discretion by denying
appellant’s challenges for cause. Both the State and defense are
entitled to jurors who can consider the entire range of punish‑
ment. Therefore, both sides may question the panel on the range
of punishment and may commit jurors to consider the entire
range of punishment. A commitment question may include
any or all of the statutory elements and statutory manners and
means contained in the indictment; the inclusion of evidentiary
facts or non-statutory manners and means remains improper
under the Standefer test.
Grant v. State, 325 S.W.3d 655 (Tex.Crim.App. 2010);
Reversed & remanded
Appellant pled guilty to burglary of a habitation with a deadly
weapon. After a jury trial on punishment, he was sentenced to 55
years in prison. COA reversed, holding that the trial court erred
in denying appellant’s Batson challenge to the State’s exercise of

peremptory strikes. COA found that the State’s explanation for
striking a particular venire member was a pretext for racial dis‑
crimination because “there was no meaningful examination of
[the member] regarding the reason the State used to strike him.”
HELD: The trial court’s ruling denying appellant’s Batson
challenge was not clearly erroneous. COA misapplied the stan‑
dard of review. COA should have given deference to the trial
court’s evaluation of the prosecutors’ credibility and should not
have given dispositive weight to the lack-of-questioning factor.

Court of Appeals
Summaries by Chris Cheatham of Cheatham Law Firm, Dallas
Garcia v. State, 2010 WL 2677703 (Tex.App.—San
Antonio 7/7/10) (No. 04-09-00446-CR)
Officer had PC with respect to searching coffee can in D’s
automobile, such that officer could freely place his finger inside
can to see whether marijuana was underneath coffee, notwith‑
standing D’s argument that the destruction of his property (i.e.,
the coffee grounds) due to officer’s dirty finger rendered the
search unreasonable. “[W]hile the destruction of property in
carrying out a search is not favored, destroying property does
not necessarily violate one’s constitutional rights.” Furthermore,
the alleged destruction of coffee did not amount to a “taking” in
violation of the Takings Clause. “When property has been seized
pursuant to the criminal laws or subjected to in rem forfeiture
proceedings, such deprivations are not ‘takings’ for which the
owner is entitled to compensation.”
Settlemire v. State, 2010 WL 2720590 (Tex.App.—Fort
Worth 7/8/10) (No. 2-09-214-CR)
DWI D’s confrontation rights not violated, even though
sponsoring witness for breath test results and maintenance
logs, who was the technical supervisor of the machine, did not
supervise the machine’s use at time of D’s test. Testimony was
not used to establish chain of custody, authenticity of sample,
or accuracy of testing device.
Eubanks v. State, 2010 WL 2723176 (Tex.App.—
Houston [1st Dist] 7/8/10) (No. 01-09-00833)
Affidavit supporting search warrant deemed sufficient to
seize computer from D’s residence, even though complainant was
wholly silent regarding any computers and even though complain‑
ant “saw him ‘put the [child porn] pictures under his bed or in
the closet in his bedroom.’ . . . Although neither complainant
specifically mentioned the use of a digital camera or a computer,
it was reasonable for the magistrate to infer from the informa‑
tion in the affidavit that the complainants were photographed
and that a digital camera and computer could have been used in
the process of taking inappropriate photographs of the girls and
could probably be found on the premises to be searched.”

Runningwolf v. State, 2010 WL 2730747 (Tex.App.—
Amarillo 7/12/10) (No. 07-09-00182-CR)
Letter sent by preacher purporting to be a default judgment
gave rise to criminal conviction of preacher for “simulating legal
process,” even though the letter begins with the pronouncement,
“[b]y the Authority and Power delegated to me solely by the Grace
of God” issued by the “Kingdom of Heaven Ecclesiastic Court.”
Gutierrez v. State, 2010 WL 2788249 (Tex.App.—San
Antonio 7/14/10) (No. 04-09-00237-CR)
Officer had RS to stop D for speeding, despite officer’s
admission that he failed to calibrate his radar using a tuning
fork. “[D] challenges the State’s reliance on the radar reading
because on voir dire examination [first officer] stated he had
been trained to use a tuning fork to determine the accuracy of
a radar unit, and the officer admitted he did not use a tuning
fork on the radar unit. However, [second officer], who testified
he was familiar with the type of radar equipment used by [first
officer], told the jury that using the ‘self-test’ function on the
unit is the proper method to determine the radar equipment
was operating properly. Moreover, the radar reading merely
confirmed [first officer’s] initial observation that [D] appeared
to be traveling faster than the posted speed limit.”
Brown v. State, 2010 WL 2772488 (Tex.App.—San
Antonio 7/14/10) (No. 04-09-00372-CR)
The “missing links” in the chain of custody—including
failures to label and uncertainty as to which officer collected
the evidence—did not warrant exclusion. “[T]he drug evidence
was not weighed, inventoried, or initialed at the scene, and the
uncertainty as to whether it was [Officer 1] or [Officer 2] who
collected each particular item of evidence . . . there was no time
or date noted on the evidence card signed by [Officer 2] that
he placed into the storage locker with the evidence . . . and no
identifying number on the locker where the evidence was stored.
. . . Further, [Lieutenant] failed to initial the envelope of drugs
when he removed it from the locker and mailed it to the DPS
lab for testing. Finally, one of the baggies introduced in court
had a hole in it, which [D] argues suggests the evidence was
tampered with. . . . Gaps or theoretical breaches in the chain of
custody do not affect the admissibility of the evidence, absent
affirmative evidence of tampering or commingling.”
State v. Bowman, 2010 WL 2813504 (Tex.App.—Fort
Worth 7/15/10) (No. 2-09-140-CR)
Drugs found in D’s vehicle suppressed—despite officers’
observation of D receiving a black bag at location described by
informant—because traffic stop was performed by another of‑
ficer, who, according to court, found drugs pursuant to unlawful
search incident to arrest. “[D]espite the invalidity of the search
as one incident to [D’s] arrest, the State points to language in
Gant that affirmed the viability of the automobile exception and
contends that the officers on the scene had independent probable

cause to search [D’s] car based on their collective knowledge and
observations of the drug transaction in the Albertson’s parking
lot. . . . The only witnesses at the suppression hearing were the
investigating and arresting officers, and although their testimony
clearly constitutes probable cause if believed, there are sugges‑
tions in the record that the trial court questioned whether [D]
actually committed traffic violations and whether there was
independent probable cause to search [D’s] car.”
Parker v. State, 2010 WL 2784428 (Tex.App.—Houston
[14th Dist] 7/15/10) (No. 14-09-00104-CR)
Failure to identify in affidavit the particular STD and dura‑
tion thereof was not fatal to warrant to draw blood. “[A]lthough
the better practice would have been to specify the particular
type of STD and its duration (and facts supporting the affiant’s
knowledge of such things), because of the commonly understood
nature of STDs, the affiant’s failure to so specify did not prevent
the magistrate from concluding there was probable cause to
believe [D’s] blood constituted evidence of the offense.”
Pecina v. State, 2010 WL 2825663 (Tex.App.—Fort
Worth 7/15/10) (No. 2-05-456-CR)
Where Miranda warnings were given by magistrate who,
along with police, were visiting D bedside at the hospital, waiver
of D’s right to counsel was invalid. Magistrate asked D if he
wanted a court-appointed lawyer, and he said he did. Magistrate
asked D if he still wanted to talk to the police officers, and he
said he did. But D did not initiate the questioning by the police
after asserting his right to counsel. “[I]f the dissent’s arguments
are correct, the police need only take a magistrate with them
to conduct any custodial interrogation and ‘cross their fingers’
behind their backs while letting the magistrate first administer
the Miranda warnings, and then they may ignore with impunity
any attempt by the defendant to request appointment of counsel
from the magistrate, making a mockery of Miranda.”
Collins v. State, 318 S.W.3d 471 (Tex.App.—Amarillo
7/22/10)
Where D was simultaneously convicted of two distinct
DWIs, one resulting in imprisonment (“Conviction A”) and
the other resulting in probation (“Conviction B”), D was not
entitled, upon revocation of the probation, to credit for time
served in prison on Conviction A. “At most, the period con‑
templated should begin either at the time he began serving his
Conviction A sentence or at the time he moved to revoke his
probation. . . . According to the record before us, appellant was
not jailed for the crime underlying Conviction B prior to the time
the trial court revoked his probation. Indeed, his plea bargain
excluded that since he was granted probation; that is, he was
not supposed to go to jail for having committed that offense.
Instead, his imprisonment arose from the sentence levied in
response to Conviction A. Consequently, the circumstances at
issue do not fit those contemplated by art. 42.03 § 2(a)(1).”

Motion to Instruct Venireman and Jurors to Not Discuss
or Research Using the Internet or Electronic Devices or
to Seize Said Devices
Toby C. Wilkinson
CAUSE NO. _______________
THE STATE OF TEXAS

§

IN THE DISTRICT COURT

§
V.

§

OF __________ COUNTY, TEXAS

§
______________________

§

__________ JUDICIAL DISTRICT

TO THE HONORABLE JUDGE OF SAID COURT:
COMES NOW the Defendant, ___________________, in the above-styled and numbered cause, by and through his
attorney of record, Toby C. Wilkinson, and respectfully requests this Court instruct venireman and jurors to not discuss
or research using the Internet or electronic devices and that this Court seize any hand-held devices. In support hereof,
the defendant would show:
I.
The Defendant has a right under the Due Process clause of the United States Constitution and the Texas Constitution
to a fair and impartial jury that is free from outside information, and disseminating facts and/or information concerning
the case to those not on the jury.
II.
In Wardlaw v. State of Maryland, 971 A2d. 331 (Md.Ct.Spec.App. 2009), the Maryland Special Court of Appeals
overturned Zarzine Wardlaw’s conviction of charges of rape, child sexual abuse, and incest because a juror researched
a diagnoses of oppositional defiant disorder online, and told the other jurors of the results. The Court of Appeals found
that the online research “constituted egregious misconduct.”

In West Virginia v. Cecil, 655 S.E. 2d 517 (W.Va. 2007), the West Virginia Court of Appeals reversed the conviction
of Danny Cecil for felony sexual abuse because two members of the jury used MySpace to profile one of the alleged
victims, holding that “any challenge to the lack of the impartiality of a jury assaults the very heart of due process.”
In Deihl et al. v. Stoam Holdings et al. (an Arkansas case), it was discovered that one of the jurors was posting messages about the case on the social networking site Twitter.
In Massachusetts, the Court of Appeals held
The trial judge properly instructed the jury not to do their own research and investigation. The instruction obviously encompassed Internet research as well, although juror fourteen either ignored or misunderstood the
instruction. Regardless, given the simplicity, speed, and scope of Internet searches, allowing a juror to access
with ease extraneous information about the law and the facts, trial judges are well advised to reference Internet
searches specifically when they instruct jurors not to conduct their own research or investigations.
Commonwealth v. Rodriguez, 828 N.E.2d 556, 568 n.11 (Mass.App.Ct. 2005).
And in New York the Court held,
Acknowledging the easy availability of on-line information and the popularity of social websites, the Committee
on Criminal Jury Instructions on May 5, 2009 (coincidentally, the same day as the Court’s preliminary instructions in this case) revised its “Jury Admonitions In Preliminary Instructions” to include specific instructions to
jurors not to use “internet maps or Google Earth” as well as not to actually visit any place mentioned during the
trial, not to use “the internet” to do any research about the case, and not to use “text messages, email, internet
chat or chat rooms, blogs, or social websites, such as Facebook, MySpace, or Twitter” as well as face-to-face
conversations to discuss the case.”
People v. Jamison, 2009 WL 2568740 at *6 (N.Y.Sup., 2009).
The Citizen Media Law Project in their October 29, 2009, article noted the following cases::
In 2001, the Massachusetts Supreme Judicial Court remanded for further inquiry by the trial court a case in
which a juror, halfway through the proscution’s case in a rape prosecution, had sent an e-mail to an 800-member listserv complaining about the disruption that jury duty was causing to her life, adding, “Just say he’s guilty
and lets [sic] get on with our lives!” Commonwealth v. Guisti, 434 Mass. 245, 747 N.E.2d 673 (Mass. 2001).
On remand, the trial court questioned the juror about the e-mail, and then rejected a defense motion for a
new trial. The appellate court affirmed this ruling. Commonwealth v. Guisti, 449 Mass. 1018, 867 N.E.2d 740
(Mass. 2007).
In 2006, the New Hampshire Supreme Court rejected a murder convict’s effort to overturn a guilty verdict based
on a juror’s pretrial blogging, in which the juror said he was going on jury duty and, “now I get to listen to the
local riff-raff try and convince me of their innocence.” “The meaning of the phrase ‘the local riff-raff’ is unclear
on its face,” the court wrote in its decision. “What Juror 2 meant when he used that phrase is equally unclear.
While this statement would reasonably have a negative connotation, we agree with the trial court that it does
not constitute sufficient grounds to set aside the jury verdicts without further inquiry.” State v. Goupil, 154 N.H.
208, 908 A.2d 1256 (N.H. 2006). A federal court later rejected the defendant’s habeas corpus petition based
on a similar argument regarding the juror’s blog postings. See Goupil v. Cattell, 2008 WL 544863, 2008 U.S.
Dist. LEXIS 14774, 2008 DNH 46 (D.N.H. Feb 26, 2008).
In a 2006 California burglary trial, the jury foreperson wrote several blog entries during the trial and deliberations, including a detailed account of the jury deliberations that led to a conviction. When the blog entries
were discovered, the defendant asked for a new trial. The trial court denied this request, but an appeals court
ordered the lower court to allow the jurors be questioned about the incident. People v. McNeely, 2007 WL
1723711 (Cal.App. 4th Dist. 2007) (unpublished), reh’g denied (July 3, 2007), rev. denied, No. S154577 (Cal.
Sept. 12, 2007). Four jurors, including the foreperson, either consented to being interviewed or did not object.

The defendant then renewed his motion for a new trial, which was again rejected by the trial court. The appeals court agreed.
Under the totality of the circumstances shown by this record, even when we factor in [Juror No. 8’s] decision
to write in his blog during trial on one day about matters he had been instructed not to disclose, we conclude
the evidence does not raise a “substantial likelihood” that Juror No. 8 (or any other juror) was actually biased
against McNeely.
People v. McNeely, No. D052606, 2009 WL 428561 (Cal.Ct.App., 4th Dist. 2009) (unpublished), rev. denied, No.
S171530 (Cal. May 20, 2009).
Similarly, in 2007 an Ohio appeals court rejected an appeal by a defendant after a juror at his trial blogged, on the
first day of trial, that “Serving on this case just goes to show how opinionated I am.” Two days later, after the jury had
returned its guilty verdict, the juror wrote, “Basically, I feel like I was the only [person] playing devil’s advocate and
presuming this guy was innocent.” State v. Goehring, 2007 WL 3227386, 2007 Ohio App. LEXIS 5169, 2007-Ohio-5886
(Ohio App., 6th Dist. 2007).
In a 2007 wrongful death case brought against a municipality after a man hung himself in the city jail, the Washington Court of Appeals rejected, among other arguments, the plaintiff’s claim that a juror’s blog entries about his ex
periences dealing with suicide in his job as a youth minister contradicted his statement during voir dire that neither
he nor any close friends or family members had ever been depressed or suicidal. Gregoire v. City of Oak Harbor, 141
Wash. App. 1016, 2007 WL 3138044, 2007 Wash. App. LEXIS 2929 (Wash.Ct.App. 2007), rev. granted in part, 164
Wash.2d 1007, 195 P.3d 86 (2008) (petition granted only on issue of jury instruction on contributory negligence and
assumption of risk; oral argument scheduled for May 26, 2009).
In a 2008 decision, a California appeals court affirmed a trial court ruling that a juror sending a single text message
during trial, which the juror said was not about the case, was no grounds for disqualifying that juror. People v. Fulgham,
Cal.Ct.App. No. C057526, 2008 WL 4147562 (Cal.Ct.App. 3 Dist. 2008) (unpublished), rev. denied (Cal. Nov. 19,
2008).
Other cases with juror text messaging with similar results include State v. Falcone, 2008 WL 2222728 (Ariz. App.,
Div. 2 2008) (juror’s note asking judge to remind jurors not to text message during trial testimony is insufficient evidence
that jurors did independent research); State v. Newman, 2007 ND 148, 738 N.W.2d 887 (N.D. 2007) (“there is no
indication that there was any discussion about the trial during the cell phone usage [during trial breaks]”); and People
v. Giarletta, 8 Misc.3d 1102(A), 856 N.Y.S.2d 25 (Table), 2007 N.Y. Slip Op. 52379(U) (N.Y. 2007, unpublished) (“it is
clear that the text message [received by one juror and conveyed by that juror to other jurors] did not occur until after the
rendition of the partial verdict, thereby negating any allegation that such misconduct could have created a substantial
risk of prejudice that is not otherwise academic”), rev. denied, 2009 NY Slip Op 61817(U) (N.Y. 2009) (unpublished).
More recently, in Arkansas the owners of a company facing a $12.6 million civil verdict sought a new trial after
they discovered that a juror Twittered about the case before, during, and after the trial. The court denied the motion in
early April.
The latest case of a juror communicating during trial came last month, when The New York Times reported that
former Pennsylvania state senator Vincent Fumo, on trial for corrruption charges, sought a mistrial after a juror posted
information on the case on Facebook and Twitter. The trial continued, and Fumo was convicted. See David Ardia’s recent
blog entry for more on this case.
In another recent case, a New York woman pleaded guilty to a misdemeanor charge of attempted unlawful grand
jury disclosure after she posted comments to a newspaper website about her experience several months earlier serving on a grand jury that refused to issue an indictment in the 2007 death of a man in police custody. http://www
.citmedialaw.org/blog/2009/web-justice-jurors-use-social-media
III.
The Defendant would show that most Americans have access to the Internet including social networks such as
Facebook, MySpace, Twitter, Yahoo, Hotmail, Google etc. at home and/or using their cell phones, lap tops, and desktops.

IV.
The Defendant requests the Court instruct the jury panel and the jurors not to use the Internet to investigate or otherwise obtain information by way of research regarding any issue in the case nor to disseminate any information about
the case to any person specifically, but not limited to Facebook, MySpace, Twitter or any other online social network.
V.
The Defendant further requests that the Court during deliberations seize from the jurors all electronic communication devices such as phones (e.g., iPhone or Blackberry,) iPods, sidekicks, laptops, and/or notebooks, etc. . .
VI.
The Defendant further requests that the Court ensure that the jurors do not have internet access while sequestered
in a hotel during deliberations.
VII
The Defendant further requests that the Court give the following Instruction:
You are instructed that the only evidence that you can consider is the testimony and the evidence that comes
from the witness stand. This simply means that you can only consider the answers a witness gives in response to
questions and any evidence, such as written documents, that is admitted into evidence for your consideration.
In times past, jurors have researched issues involved in their cases from outside sources, such as the internet,
reference books, and friends or family members. This is absolutely prohibited.
The rule is simple. You are not to discuss the facts of this case with anyone nor do any independent research
and when you deliberate, you must consider only the testimony given by witness and evidence introduced
during trial.
WHEREFORE, PREMISES CONSIDERED, the Defendant respectfully prays this Honorable Court grant this his motion to instruct venireman and jurors to not discuss and/or research any issue involving the trial using the Internet or
electronic devices, to seize said devices, and limit juror access to the Internet while sequestered.

Respectfully submitted,
_______________________________
TOBY C. WILKINSON
Law Offices of Toby C. Wilkinson, P.C.
State Bar No. 21497300
P.O. Box 324
2815 Wesley Street
Greenville, Texas 75403-0324
(903) 454-6096
(903) 454-0446 Fax
ATTORNEY FOR DEFENDANT
CERTIFICATE OF SERVICE
I hereby certify that a true and correct copy of the foregoing motion has been mailed or delivered to all counsel of
record on this the 15th day of January 2010.
______________________________
Toby C. Wilkinson

NOTICE OF HEARING
This matter is to be heard by the Judge of the ______th District Court of _______ County, Texas, on the ____ day of
__________, 201__, at ______ o’clock __.m.
____________________________
Toby C. Wilkinson

CAUSE NO. _______________
THE STATE OF TEXAS

§

IN THE DISTRICT COURT

§
v.

§

OF __________ COUNTY, TEXAS

§
______________________

§

__________ JUDICIAL DISTRICT

ORDER
On this the ______ day of ____________, 201__ came on to be heard Defendant’s Motion to Instruct Venireman and
Jurors to not discuss or research using the Internet or electronic devices or to seize said devices, and the court having
considered the same, it is hereby, in all things,
(GRANTED) IT IS THEREFORE ORDERED that the jury shall be instructed that they cannot use any electronic communication devices during the trial to discuss, research, or disseminate any information regarding evidence produced
or testimony presented.
IT IS FURTHER ORDERED that the Bailiff shall seize all electronic communication devices from the jurors during deliberation.
(DENIED) to which the Defendant excepts.
	ENTERED and SIGNED this ___ day of _________________,
200____.

_________________________
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