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give participants new and valuable insights into effective client communication, jury selection,
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 Voice for the Defense magazine
A subscription to the only statewide magazine written spe‑
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call the hotline at 512-646-2734 and leave a message. You will
receive a call or several calls within 24 hours.

 Membership Directory (printed or online)
Comprehensive listing of current TCDLA members, print or
pdf version, updated yearly. Online directory updated daily.

 Expert List
Extensive list of experts for all types of criminal cases, includ‑
ing investigation, mitigation, and forensics specialists.
 Listserves
A partnership to engage community members in areas of
significant decisions, legislative and capital issues/updates,
upcoming seminars and events, and more . . .
 TCDLA Discounts
Receive significant discounts on CLE seminars and TCDLA
publications. Discounted liability insurance with Joe Pratt
Insurance.
 Strike Force
Strike Force assistance to aid lawyers threatened with or
incarcerated for contempt of court.
 Resources
Expansive library of research papers from renowned criminal
defense lawyers and other valuable information and sites.
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CDLP | 4th Annual Hal Jackson
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January 4
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CDLP | Indigent Defense
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Note: Schedule and dates subject to change. Visit our website at www.tcdla.com for the most up-to-date information.

J. Gary Trichter

Our TCDLA Minutemen and Minutewomen

I

President’s
Message

t was on April 19, 1775, at places called Lexington and Concord, a shot was heard around
the world that changed it forever. It was then and there that ordinary citizens, but not so
ordinary men, chose to openly defy an unjust government by standing in defense of others.
Having been forewarned by Paul Revere and Billy Dawes of the British Army’s plan to seize
their arms and munitions, select members of the colonial partisan militia immediately re‑
sponded as a strike force to stop the Red Coat advance. These patriots, who were both highly
mobile and quick to deploy, were the “minutemen.”
TCDLA has its minutemen and minutewomen, too. They are our volunteer Strike Force,
and just like the colonial minutemen, they have and will unselfishly interrupt their personal
lives and promptly come to the aid of a TCDLA member in just need. Your TCDLA Force
members have pre-committed to respond to an unjust threat to any of our membership.
Recently, our minutemen and minutewomen responded to requests for help against
government threats to members in Beaumont and San Antonio. Our Strike Force leader,
Mike Heiskell, authorized Houston committee members Joanne Musick and Robb Fickman
to make Amicus appearances in Beaumont Municipal Court, where prosecutors were wrongly
demanding contempt sanctions against one of our own. Joanne and Robb rearranged their
schedules so they could be present at the scheduled contempt hearing. Being great lawyers,
they spent many hours doing legal and factual research and in writing a brief in opposition
to the government’s position. In the end, our Beaumont member’s request to have TCDLA
stand with him was not only answered “yes”; but also the Strike Force carried the day as the
court denied the government’s request for sanctions.
The San Antonio Strike Force matter was a more serious abuse of governmental power.
There, the district attorney’s office offended both justice and our member. The short story is
that the State executed a search warrant for records in a white-collar prosecution and seized
boxes and boxes of documents. It also left and/or abandoned boxes and boxes of records
deemed of no value to the prosecution. Our member retained the discarded records and
very effectively utilized them in cross-examination of the government’s witnesses during the
jury trial. Indeed, so effective was the impeachment that the prosecutors there asked the trial
judge to order defense counsel to give them the records—that court denied the request. Not
dismayed, the State then presented a disingenuous search warrant affidavit to another judge
and received authorization to seize our lawyer’s trial file. The affiant alleged our member was
a co-conspirator in the very case being tried, and was not forthcoming about the trial court

judge’s previous denial of their records request. Shockingly, the
State executed the warrant during the jury trial and took our
member’s file.
Again, a request for Strike Force assistance was made and
granted. This time your minutewomen was Cynthia Orr, another
great lawyer and past president of both TCDLA and NACDL.
She immediately began her factual and legal investigation and
put together an outstanding Amicus brief. Along with legendary
Gerry Goldstein, also past president of TCDLA and NACDL
and who was Amicus for NACDL, Cynthia assembled a dream
team of defense experts (past president of the National District
Attorney’s Association, law professor, nationally noted lawyers).
Another of our members, Michael Gross, was there as Amicus
for the San Antonio Criminal Defense Lawyers Association
(SACDLA). Interestingly, the motion for mistrial/new trial hear‑
ing was not a short one but went on for days. Indeed, it was

continued and not yet scheduled when this article needed to be
sent in to our editor for publication. That said, having watched
part of the hearing and knowing the sand that these minutemen
and minutewoman have, I predict that the great wrong done by
the government will be corrected.
And so, our Strike Force members, like the original colo‑
nial minutemen, are real life HEROES! They are our HEROES!
They have already volunteered to be ready in a minute to stop
their work to help you! Do you know who they all are? Take a
minute to look them up in the Voice or on line so you can thank
them for their generosity and dedication to you—and to justice.
Let them know you appreciate them! Remember, our STRIKE
FORCE means you will never have to stand alone!
J. Gary Trichter
Your President

New Books!
TCDLA’s new books are
now available to order.
Order online at
www.tcdla.com or by
calling (512)478-2514.

Joseph A. Martinez

V

Executive
Director’s
Perspective

ery special thanks to our course directors, Troy McKinney (Houston) and Doug Murphy
(Houston), and associate course directors John Fox (San Antonio) and George Scharmen
(San Antonio) for the 8th Annual Stuart Kinard Memorial Advanced DWI Seminar held in
San Antonio. Thanks to their efforts we had 127 attendees.
Special thanks to George Altgelt (Laredo), President of the Webb County Bar and TCDLA
member. George asked TCDLA to co-sponsor the Criminal Defense seminar held in Laredo.
George also served as course director for the event. There were 37 attendees.
Special thanks to course directors Philip Wischkaemper (Lubbock), Larry Renner (Al‑
buquerque), Rob Cowie (Lubbock), Rick Wardroup (Lubbock), and E. X. Martin (Dallas)
for the 9th Annual Forensics seminar. This year’s event started with an actual crime scene
re-creation with Detective Robert Quirk and Andra Lewis-Krick, Crime Scene Specialist,
both of the Dallas Police Department.
Special thanks to Michael Gross (San Antonio) and the San Antonio Criminal Defense
Lawyers Association for allowing TCDLA/CDLP to co-sponsor their annual Jim Greenfield
Memorial Nuts and Bolts seminar held in San Antonio at the Bexar County Central Jury
Room. Thanks to everyone’s efforts we had 223 attendees.
The 36th Annual Texas Criminal Trial College will be held in Huntsville March 18–23,
2012. We encourage lawyers with fewer than 5 years of criminal trial experience to make
application. There will be 80 lawyers accepted. Lydia Clay-Jackson, Dean of Students, will
make the admission decisions. Tim Evans, Dean of Faculty, determines who is chosen to be
a faculty member. The Texas Criminal Trial College application is on the TCDLA website
and in this issue of the Voice. The deadline is noon, January 20, 2012.
TCDLA has purchased Droid phone apps that are available for judges in Texas. Please
ask the judge to call the home office, and we can walk the judge through the process.
We had a meeting with the Court of Criminal Appeals related to the recent grant award
from the Department of Justice, Capital Case Litigation Initiative. We anticipate a three-day
seminar to be held in Houston sometime in fall 2012 and a second CLE on the web in 2013.
More details to follow.
TCDLA would like to congratulate James Bethke, Executive Director of the Texas Indi‑
gent Defense Commission and member of TCDLA. The commission had its annual Indigent
Defense Symposium at the State Capitol. This is the 10th year of the symposium.
John Ackerman (Sunrise Beach) is our course director for TCDLA’s first four-day Psy‑

chodrama Program at the Round Top Festival Institute January
11–14, 2012, with attendance limited to 60 spots. Tuition is $750
per person. Public Defenders registration is covered by the CDLP
grant. TCDLA, CDLP, and TCDLEI are all providing funds for
this unique training event. There will be no onsite registration.
Please see our website for more information.
All TCDLA members are cordially invited to attend your
next TCDLA Board of Directors Meeting, to be held in down‑
town Houston on Saturday morning, 10:15 am, December 3,
2012, at the Crowne Plaza Hotel, 1700 Smith Street.
Please save the date to join us at the 25th Annual Rusty
Duncan Advanced Criminal Law Course, June 7–9, 2012. Our
course directors will be Troy McKinney, Stephanie Stevens, and

Doug Murphy, with associate course directors Sharon Curtis,
Sarah Roland, and Marjorie Bachman. The theme will be “Ridin’
for Justice—Celebrating 25 Years,” a cowboy theme. A fun run
and other healthy lifestyle options will be available.
As we approach the Thanksgiving holiday, we want to give
thanks to our TCDLA members, who have consistently sup‑
ported their association over the last year. TCDLA is a strong,
effective advocate for justice in Texas. We also thank our leader‑
ship, Gary Trichter, President, the TCDLA officers, and board
members for their guidance.
The very best to each of you and your family. Have a safe
and enjoyable Thanksgiving holiday.
Good verdicts to all.

Members Trip
to Napa Valley
The Meritage Resort and Spa, an
idyllic Napa Valley luxury hotel and
resort, set against rolling hills with its
own private vineyards. A destination
unto itself with Tuscan inspired
guestrooms and luxury suites,
seasonal farm-to-table cuisine in
Siena restaurant and wine tasting in
the Estate Cave featuring Trinitas
Cellars. Regain a healthful balance
with curative treatments at Spa Terra
– a lavish underground Napa luxury
spa with steam grottos, soaking
pools, treatment alcoves, and
tranquil walls of water. The resort
boasts the most comprehensive event
and meeting space in wine country
(photos at www.themeritageresort.
com/index.php).

Feb. 15-19, 2012

The Meritage Resort & Spa:
$139 sgl/dbl 7 (866) 370-NAPA

Greg Westfall

Yes, I am a pirate
Two hundred years too late.
The cannons don’t thunder there’s nothin’ to plunder.
I’m an over forty victim of fate;
arriving too late, arriving too late.
Jimmy Buffett, “A Pirate Looks at Forty”

I

Editor’s
Comment

n seven months, I will turn 49. Which means in a year and seven months, I will turn 50.
Which really means that in what will seem like about three weeks, I will be 50 years old.
That’s how fast everything goes these days. And the older I get the more I come to believe
that youth really is wasted on the young.
I have been told many times that life is a marathon, not a sprint. What does that even
mean? Life is long? You have to be in really good shape? You have to pace yourself? This
doesn’t work for me. And besides, I hate running.
I have also been told that life is a journey, not a destination. That fits me a little better.
No running at least. But if life is a journey, then death would, I guess, be a destination. So
we are on a journey to death. Well, that’s kind of depressing.
Two years ago this December, our family bought a little ranch just outside of Dublin,
Texas, and for the last two years I have participated in an activity that could loosely be
referred to as “deer hunting.” I sit in a blind twice a day and watch for deer to come to my
feeders. Or not. Mostly not.
I never hunted deer before 2 years ago. But I remember 15 or so years ago I had some
buddies I regularly played cards with. They were all big deer hunters. They wore camouflage
shirts in the off-season and had those big “Trophy Hunters” stickers on the back windows of
their pickup trucks. I used to rib them that they had set up a petting zoo with their feeders
and their blinds and one day they show up at the petting zoo with a .45.
Well, this must have gravely upset the karmic balance in the world—like walking around
the courthouse the week before a trial talking about how you are going to kick some pros‑
ecutor butt. I have now spent so many days in a blind staring at an empty feeder that I want
to call those guys and apologize to them. The only thing that keeps me from doing it is the
firm belief they would just think I was an idiot all over again.
I wonder, given that the “days hunting” versus “days getting” ratio is so bad, why in the
world it even appeals to me. In the city, I think the only thing that could come close to that
palpable frustration might be a round of golf. Most times after leaving the blind never hav‑

ing laid eyes on a deer, I am really pissed. I swear I’ll never do
it again. But then it gets to be late afternoon, and there I am,
in the blind, silently watching while birds carry off the corn I
spread on the ground until it gets dark enough for the raccoons
to take over.
The truth is I am beset with an affliction that causes me
to expect success when failure is the norm. The upshot is that
I focus almost entirely on results. And that, I am beginning to
realize, is no way to enjoy life.
So my thought is that life is a process, not a result. Every‑
thing that is important really kind of is a process. Friendship.

Love. Marriage. Relationships. They are all processes. And I
spend a hell of a lot more time in the process than realizing the
result—if indeed I realize it at all. So the process is the thing.
The point of the exercise is the exercise itself. Wow.
Now, when I am sitting in the blind this weekend with
my son, I am going to try not to focus so much on results and
try to enjoy the process. You might call it a journey without a
destination. But, hopefully, not another damned hunt without
a deer. (No, really, I’m very zen about this now. Really.)
Everybody have a great holiday and thank you for support‑
ing TCDLA and Voice for the Defense this year.

Give us your

Word!

Your experiences in criminal law can contribute
to the continuing education of our membership.
Write now for the Voice for the Defense.
If you would like to submit an article, please
send it to
Greg Westfall at westfall.greg@yahoo.com
or
Craig Hattersley at chattersley@tcdla.com

“We will either find a way, or make one!”
—Hannibal

Regular Members
Jeremy Cade Anderson, Dallas
Maria Brito, San Antonio
Chhunny Chhean, Alpine
Marco De Luna, Edinburg
Daniel P. Garrigan, Dallas
Bradford Glendening, Harker
Heights

Prior to publication, articles are reviewed and
approved by Greg Westfall, editor, and Jani
Maselli, feature articles editor.
Questions? Call 512-646-2733

Joshua S. Hill, Houston
Silverio Martinez, Laredo
James Rob McKinney,
Nashville
David Pendleton, Houston
John Plumlee, Lubbock
Jonathan Dennis Stephenson,
Houston

John Edwin Westbrook,
Corsicana
Student Member
Michelle Kim, Cypress

Robert Pelton

W

Ethics &
The Law

e are getting an excellent response to the ethics hotline. Please be assured that no
matter where you are in the great State of Texas, the ethics committee is here to
help you. For those of you who practice in Houston, Austin, San Antonio, Dallas, and Fort
Worth, there is a whole different legal world in some of the other 254 counties. Growing up
in West Texas, I saw many injustices done to the underdogs in our society. It still happens.
Once many years ago, one of my Houston clients had a son in trouble in Palo Pinto County
and hired me to defend him. I got Ron Goranson and Norman Maples to help me. The judge
in Palo Pinto County was a snuff-dipping judge who asked me what all those books on the
counsel table were. I told him, “Judge, it’s the code of Criminal Procedure,” and he said, “I
don’t care what it is, get it off the jury table.” I did what he told me because I did not want
to spend the night in Palo Pinto. Norman Maples was cross-examining the officer straight
out of a TCDLA book. The judge was not impressed. He revoked our client’s probation and
gave our client 4 years. Ron and I were happy just to leave town. This was before any strike
force, hotline, or anything of the sort. Now there are 3,193 people to help. Do not be afraid
to ask for help. You are not alone.
In the nature of law practice, conflicting responsibilities are encountered. Virtually all
difficult ethical problems arise from apparent conflict between a lawyer’s responsibilities to
clients, to the legal system, and to the lawyer’s own interest. The Texas Disciplinary Rules
of Professional Conduct prescribe terms for resolving such tensions. They do so by stating
minimum standards of conduct below which no lawyer can fall without being subject to
disciplinary action. Within the framework of these Rules many difficult issues of profes‑
sional discretion can arise. The Rules and their Comments constitute a body of principles
upon which the lawyer can rely for guidance in resolving such issues through the exercise
of sensitive professional and moral judgment.
Under Rule 3.09 of the Texas Rules of Professional Conduct, if you see unethical behav‑
ior, report it. If a prosecutor is unethical, report it. Last year in Houston alone, three jurists
were convicted and two went to jail. Even as this article is being written, several judges in
the Houston area are under investigation. A lawyer is under indictment for taking money for
allegedly telling clients he could fix their case, and two Houston prosecutors are in danger
of being held in contempt of court. In Shelby County, the district attorney is being looked
at for taking money instead of prosecuting.

We all want to be on the six o’clock news, but be careful
when you have a high-publicity case. Read Rule 3.07 of the
Texas Rules of Professional Conduct on trial publicity. This is
especially true in small towns where the case will be tried. If it
is a case where there is no doubt of your client’s guilt, or if it is
a close call, get your client to express remorse publicly as long
as you do it according to Rule 3.07. Potential jurors will see this
on television or in the newspaper. Even if your client does not
testify, viewers will remember what your client said, not what
you said. Remember, the famous Russian philosopher Robb
Fickman said, “Don’t let your alligator mouth overload your
hummingbird ass.”

Remember, wherever you can get help (Rule 1.01—Com‑
petent & Diligent Representation) to make sure your client is
getting a fair deal, use it. To keep myself out of trouble, I will
not mention some of the those counties where to see the district
attorney, you have to wait hours and then watch him swat flies
while talking to you. The judge does what the district attorney
wants because he was the district attorney before he ascended
to the bench. To read the Motion to Disqualify the District
Attorney by Lawyer William “Dangerfield” McCoy, please go
online to voiceforthedefenseonline.com. He is a man of courage
and is taking his oath seriously, the way we all should.

Winning Trial Tactics
Winning Trial Tactics brings quality CLE to criminal defense lawyers in
venues of all sizes. Whether you live in Houston or Comstock, Winning Trial
Tactics has something for everyone. Learn the very latest in your own
backyard from some of the best criminal defense lawyers in Texas!
January 27—Edinburg
w/ Jaime Gonzalez & Jeanette Kinard
April 5—Waco
w/ Stan Schwieger & Jeanette Kinard
April 13—Tyler
w/ Jason Cassel & Mark Snodgrass
July 12–13—South Padre
w/ Bobby Lerma, Jeanette Kinard & Sheldon Weisfeld
August 10—Georgetown
w/ Jeanette Kinard

Buck Files Jr.

F

ederal Rule of Evidence 403 can be the barrier that keeps the government from introduc‑
ing that evidence against your client that will virtually guarantee a conviction.
Roger Loughry was convicted of advertising, distributing, and conspiring to advertise
and distribute child pornography through an online depository called the “Cache.” Because
Judge William T. Lawrence of the United States District Court for the Southern District of
Indiana abused his discretion by failing to review videos that were challenged by the defense
and to conduct a Rule 403 balancing test before they were admitted into evidence, a panel of
the Seventh Circuit (Manion, Wood, and Williams, Circuit Judges) reversed Loughry’s convic‑
tion and remanded the case for further proceedings. United States v. Loughry, ____F.3d____,
2011 WL 4790540 (7th Cir. 2011).
Judge Williams authored the opinion of the Court which includes, in part, the following:

Federal
Corner

[The Cache]
The Cache had 536 users, about 100 of whom used the site to advertise and distribute
child pornography to each other and to other users. Most of the remaining users
(between 400 and 450, according to the government’s estimate) viewed, but did not
post, child pornography. In addition to pornography, the Cache also featured online
games. Loughry joined the Cache the day after it went online, on November 12, 2005,
using the name “Mayorroger.”
Cache participants were separated into tiers. The top tier had two administra‑

tors, “Das” and “Devil.” The next tier was composed of
co-administrators, which the government contends in‑
cluded Loughry as “Mayorroger, and two other people,
“Dublhelix” and “Aurthurgery.” The five administrators
had access to the administrative control panel and could
admit, promote, or demote other members, as well as
control content on the Cache. Lower in the hierarchy
were moderators, masters, and trusted members.
The site was divided into sub-forums and topic areas.
There was a non-nude gallery area and a nude gallery
area, which was subdivided by ages into “18 and over
nude,” “13–18 nude,” and “under 13 nude” categories.
The Cache’s rules prohibited posting any images depict‑
ing sexual contact, masturbation, penetration, boys, or
men. According to several witnesses, the purpose of the
Cache was to provide its members with access to child
pornography consisting of the lascivious exhibition of
the genitals of minor girls.
[The Search of Loughry’s Home]
In early September 2008, law enforcement agents ex‑
ecuted a search warrant of Loughry’s home. The agents
seized Loughry’s computer and various CDs. The com‑
puter’s primary hard drive was registered to Loughry and
contained a user account under the name “Mayorroger.”
There were also multiple “bookmarks” or “favorites” to
provide expedited access to specific pages on the Cache,
including a link to the administrative control panel. The
government also found files containing child pornog‑
raphy in the computer’s Mayorroger account, in other
folders within the computer, and on the CDs.
[The Indictment]
On September 9, 2008, a federal grand jury indicted
Loughry on charges of advertising and conspiracy to
advertise child pornography in violation of 18 U.S.C.
§ 2251(d)(1)(A), and of distributing and conspiracy to
distribute child pornography in violation of 18 U.S.C.
§ 2252(a)(2) and 18 U.S.C. § 2252(b)(1). A superseding
indictment charged sixteen counts, one of conspiracy to
advertise child pornography, one of conspiracy to dis‑
tribute child pornography, twelve of advertising child
pornography, and two counts of distribution of child
pornography. Loughry was not charged with possession
of child pornography.
[The Trial]
During trial, the government introduced evidence that

Loughry responded to several postings on the Cache.
For example, the link to a series called “Little Virgins”
stated “by Das, on May 17, 2006, with a huge thanks to
Mayorroger.” Several months later, after a series of replies
thanking both “Das” and “Mayorroger” for the set of im‑
ages, Loughry posted, “I can’t take any credit here. Das
did it all. I love to give.” Another example was Loughry’s
response to a “school passion” posting by Cache member
“Loman 16,” where Loughry wrote, “totally awesome,
guys. Great work. Many, many thanks for these cuties.”
There were other similar replies from Loughry thanking
other members for their postings. Loughry also posted
a message saying that he was interested in images of
prepubescent girls. But none of the images Loughry was
charged with distributing or advertising were posted by
him.
The government also introduced evidence that
Loughry performed several administrative activities
within the Cache. These included making “Dublhelix” a
co-administrator, promoting and deleting members, and
creating multiple new member accounts. One witness
testified that Loughry discussed demoting one member
for failing to maintain a sufficiently active level of par‑
ticipation in the Cache.
[The “Hard Core” Pornography]
During the testimony of its final witness, the govern‑
ment introduced several photographs and videos of child
pornography discovered on Loughry’s home computer.
Some of the images were similar to those displayed in
the Cache. But others, including videos of girls being
forced to engage in sexual acts with one another and of
adult males raping prepubescent girls, were more in‑
flammatory and were prohibited by Cache “rules.” The
government did not charge Loughry with distributing,
advertising, or possessing any of that pornography. Over
Loughry’s objection, the court admitted the evidence
from Loughry’s home computer.
[The Verdict and Sentence]
The jury eventually returned a guilty verdict on all sixteen
counts, and Loughry was sentenced to concurrent prison
terms of 360 months on each advertising-related count
and 240 months on each distribution-related count.
[The Appeal]
Loughry now appeals the district court’s decision to
admit the “hard core” pornography the government

discovered on his home computer.
The district court found that the pornography dis‑
covered in Loughry’s home computer was admissible
under Federal Rule of Evidence 414. The government’s
stated reason for introducing the pornography found
in Loughry’s home computer was that it anticipated
Loughry would argue that he was “only an administrator
of an adult porn game board.” The government wanted to
show that Loughry had a “long-standing persistent pat‑
tern of collecting [pornography]” and was not “operating
by mistake or lack of knowledge” but “actually [had] the
intent and motive” to join the conspiracy to distribute
child pornography through the Cache. Loughry’s counsel
objected on relevance and Rule 403 grounds because,
he argued, the government was trying to convince the
jury that Loughry “is a bad guy, and so, he has got to be
guilty of this other stuff as well.” Loughry now argues
that the district court committed several errors when it
admitted the evidence, including not reviewing the “hard
core” pornography found in Loughry’s home computer
before admitting it, not articulating its reasoning under
Rule 403, and ultimately striking the wrong balance in
its Rule 403 ruling.
Rule 414(a) provides that, “in a criminal case in which
the defendant is accused of an offense of child molestation, evidence of the defendant’s commission of another
offense . . . of child molestation is admissible, and may
be considered for its bearing on any matter to which it is
relevant.’” Fed.R.Evid. 414(a). The term “child molestation”
encompasses prior or different conduct involving the distribution, advertising, or possession of child pornography.
See Fed.R.Evid. 414(d).
Rule 403 requires the exclusion of relevant evidence
when its “probative value is substantially outweighed by
the danger of unfair prejudice, confusion of the issues, or
misleading the jury. . . .” Fed.R.Evid. 403. “Unfair prejudice . . . means an undue tendency to suggest decision on
an improper basis, commonly, though not necessarily, an
emotional one.” Advisory Committee’s Notes on Fed.R.Evid.
403, cited approvingly in Old Chief v. United States, 519
U.S. 172, 184-85, 117 S.Ct. 644, 136 L.Ed.2d 574 (1997).
***
There should therefore be no question that although evidence cannot be excluded under Rule 403 simply because
it tends to show that the defendant has a propensity to
commit a sex offense, Rule 403 continues to rigorously
apply to Rule 414 evidence. [Emphasis added.]

[Loughry’s Contention and the Court’s Response]
Loughry contends that it was error for the district court
to fail to review the videos discovered in his home before
admitting them into evidence. The court acknowledged
that not having first-hand knowledge of the contents
of the contested evidence was problematic. The court
stated: “I guess I am at somewhat of a disadvantage not
knowing exactly what items and depictions, if you will,
are on Government’s [exhibits].” But instead of examining
the photographs and videos for itself, the court relied on
the government’s description of the contested evidence
in making its decision under Rule 403.
At least one circuit has held that a district court’s
failure to review challenged evidence when considering
whether such evidence should be excluded under Rule
403 is error as a matter of law. See United States v. Curtin,
489 F.3d 935, 958 (9th Cir.2007) (en banc) (“[W]e hold
as a matter of law that a court does not properly exercise
its balancing discretion under Rule 403 when it fails to
place on the scales and personally examine and evaluate
all that it must weigh [referring to stories of adults engag‑
ing in sexual acts with children found on the defendant’s
computer]. Relying only on the descriptions of adversary
counsel is insufficient to ensure that a defendant receives
due process and fair trial to which he is entitled under
our Constitution.”) [Emphasis in original.]
Our cases also emphasize that a district court, in
exercising its discretion under Rule 403, must carefully
analyze and assess the prejudicial effect of challenged
evidence. United States v. Williams, 216 F.3d 611, 614–15
(7th Cir. 2000)
***
There may be cases where the probative value of the
evidence is so minimal that it will be obvious to the court
that the potential prejudice to the defendant substantially
outweighs any probative value the evidence might have.
***
The safest course, however, is for the court to review
the contested evidence for itself. In this case, relying on
the parties’ descriptions was insufficient. Few, if any,
details were provided to the court when it was deciding
whether to admit the evidence. The government’s only
description of the various challenged exhibits was that
some of them depicted pornography that was similar to
that on the Cache and that others depicted “hard core”
pornography. Based on that vague description, the court
could not have properly weighed the prejudicial impact
of the challenged evidence against whatever probative

value the court believed the evidence had.
Contrary to the government’s contention at oral ar‑
gument, the slightly more detailed narrative description
provided by the government’s witness before the videos
were shown to the jury (and after the court had already
decided to admit the evidence) did not suffice either.
For example, the government’s witness stated that one
of the videos depicted “[an] adult male performing a
sex act on [a] female minor.” That explanation does not
tell the court which acts are shown in the video. While
all depictions of an adult engaging in sexual acts with
a young child are bound to be repulsive, the impact on
the jury will depend upon the nature and severity of the
acts depicted.
The challenged videos include the kind of highly
reprehensible and offensive content that might lead a jury
to convict because it thinks that the defendant is a bad
person and deserves punishment, regardless of whether
the defendant committed the charged crime. Given the
inflammatory nature of the evidence, the district court
needed to know what was in the photographs and videos
in order for it to properly exercise its discretion under
Rule 403. Without looking at the videos for itself, the
court could not have fully assessed the potential preju‑
dice to Loughry and weighed it against the evidence’s
probative value. See Curtin, 489 F.3d at 958 (“One cannot
evaluate in a Rule 403 context what one has not seen or
read”). We therefore hold that, in light of the evidence
in this case, the district court abused its discretion under
Rule 403 when it failed to review the challenged videos
before they were admitted in evidence.

The Rest of the Story
7 In his opinion, Judge Williams goes on to discuss the in‑
adequacy of Judge Lawrence’s Rule 403 explanation;
7 That the probative value of the videos objected to were
substantially outweighed by the risk of unfair prejudice;
and,
That
the admission of “hard core” pornography was not
7
harmless error.

My Thoughts
7 Loughry was a lucky defendant with a good lawyer. Why
would the Government not include a possession count in
the indictment when it had all the evidence it needed to
support a conviction? Why would a judge not view the

evidence and conduct a balancing test before ruling on a
Rule 403 objection?
7 The case is instructive on the tension between FRE 414 and
403. The lesson: Always make the Rule 403 objection.
Buck Files, a charter member of TCDLA, practices in Tyler, Texas,
with the law firm Bain, Files, Jarrett, Bain & Harrison, PC.
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trial—a misdemeanor criminal mischief. Took the jurors
2½ hours to come back with a “not guilty.” All right, Gail!
That’s starting off on the right foot.
Send your letters, pictures, gripes, bonehead gaffes, or whathave-you to rwardroup@tcdla.com.

Katcalls
	
Bonehead gaffe for the ages: In the October issue of
the Voice, a column written by Stanley Schneider was
mistaken for the monthly submission by editor Greg
Westfall —and run as Greg’s column. The online version has been corrected to accurately reflect Stan’s
authorship. But for this inexcusable blunder, we are
profoundly sorry and hope that Stan can forgive us.

Lubbock lawyer Kris Espino heard the two-word verdict
 
after the trial of a hotly contested burglary of a vehicle
case. The State’s key witness knew the accused and
claimed to have caught Espino’s client in the course of
the burglary. To his credit, the witness later disclosed that
the other State’s witnesses were so stoned that he was
surprised that they had been able to remember anything
of the offense. The other witnesses denied smoking marijuana and the key witness was impeached by the others,
who had, by now, been given immunity from prosecution
for possession of marijuana and tampering with evidence.
The defense presented alibi witnesses who said that the
accused had been at a revival during the time of the offense. Espino was able to persuade the court that another
burglary of a vehicle allegedly committed by his client
shortly before this one and in close proximity to where
this offense was committed was inadmissible as an extraneous offense.

Kudos
On October 26 in the 28th District Court of Nueces
 
County, Randy Mack heard the two-word verdict. His
client was acquitted of aggravated assault and aggravated
robbery. Way to go, Randy.
Stan Schneider scored another win on a Padilla case.
 
Stan’s client, a citizen of Mexico legally residing in Texas,
was sentenced to 12 years in a plea bargain agreement for
a second-degree felony possession case. Stan persuaded
the court that trial counsel had been ineffective for failing
to inform his client of the probability of deportation as a
result of the plea. The court determined that the failure
to disclose rendered the plea involuntary. Stan’s client
stated that trial counsel told him repeatedly not to worry
because he would get probation and that because he
would get probation, he would not be deported. Good
work, Stan.
Pat Metze sends along word that a former student of his,
 
Gail Schroeter, a solo in Del Rio, had her very first jury

Sam Bassett sent this along: Roy Minton has been practicing in
the same building next to the Travis County Courthouse since
1962, where he moved after serving 2 years as a prosecutor for
Travis County. I don’t know a lawyer who has tried more jury
trials, civil or criminal. He is one of a kind, and on his 80th
birthday, we paid tribute to him with this banner on the Red
Brick Building. He is my law partner, friend, and mentor. I am
blessed to have worked with him for the past 12 years.

Seriously? Dave’s not
coming to Prairie Dog?
What’s he thinking?

Don’t miss the 31st Annual

Prairie Dog Lawyers
Advanced Criminal Law Course

January 5–6, 2012
Lubbock, Texas
Texas Tech University Law School
Will Boyles, David Guinn, Sarah Gunter
Anne Hazelwood, & David Hazelwood
Course Directors

Criminal Defense Lawyers Project
& Lubbock Criminal Defense Lawyers Association
Seminars sponsored by CDLP are funded by the Court of Criminal Appeals of Texas.

Young Lawyers Committee

T

he mission of the TCDLA Young Lawyers Committee is to advance the professional education
and welfare of young lawyers, to involve young lawyers in serving the community, to promote
fellowship among the members, to serve as a forum for the exchange of ideas while focusing on
the specific needs of young lawyers, and to promote the goals and values of the Texas Criminal
Defense Lawyers Association.
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Five Tips for New Lawyers
 ORK YOUR RESOURCES. Join TCDLA and/or your local criminal defense organization. The
W
resources are limitless. These forums provide advice, answers to questions, transcripts, knowledge
of judges and staff, etc.

	
WATCH AND LEARN. Go to the courthouse whenever you have time and watch as many trials and
hearings as you can. Watching is a great way to learn what works and what doesn’t.

	
BE VULNERABLE. Ask questions, volunteer for projects, get up in seminars, give your all at breakout sessions, say hello to everyone, try the tough cases, don’t be afraid to be afraid.

	
BE BRAVE. Never be afraid to try a case to a jury. After all, as a young lawyer, you won’t win your
spurs by pleading everything out.

	
BE NICE. When it comes to court coordinators, clerks, bailiffs, even the security guards working
the courthouse door, kindness goes a long way.

DWI Committee
Lawrence G. Boyd

T

he TCDLA DWI Committee is one of the most active committees within TCDLA. We collaborate on
four annual seminars that have been some of our most well-attended and profitable ventures, including
“Mastering Scientific Evidence (MSE),” “Top Gun,” “The [Dallas area] DWI Defense Project,” and “The
Stuart Kinard Memorial Advanced DWI Seminar.”
Other than our educational goals, we have also devoted our time and energies to fighting bad legislation and
to participating in public rule-making hearings in “unit actions.” On March 29, 2011, a dozen of our members
from throughout the State appeared to provide testimony concerning a bill that would have gutted the defense
of ALR hearings in “refusal” cases. Our President, Gary Trichter, and our Chief Lobbyist, Allen Place, provided
leadership for this highly successful unit action. At the end of that hearing, the author withdrew the bill.
The DWI Committee has reviewed, discussed, and made recommendations to our Legislative Committee and
lobbyists during every legislature for many years. I remember the year 1999 and the 76th Legislature as being
a particularly tough year, when many of us attended “Senate DWI Day” and testified before a packed hearing
room. In the very front of the room stood easels with the portraits of four lovely young female victims who had
been senselessly killed in a tragic accident with a drunk driver. Their families sat behind us, many of them understandably sobbing out loud.
Testifying in favor of sane DWI laws under such circumstances required a trained cadre of members who
could truly feel the pain of those families while also being able to understand, and articulate, why the worst possible tragedy shouldn’t cause us to enact senseless laws as an overreaction to that tragedy.
In 2006, the DWI Committee responded to a set of proposed regulations from SOAH and demanded a public
rule-making hearing in Austin. In our opinion, the 2006 rule proposals were beyond SOAH’s rule-making power
and would have effectively gutted ALR defense. The DWI Committee submitted a set of Comments opposing the
changes and fielded a contingent of members to attend the public rule-making hearing on May 31, 2006. After
a lengthy hearing, and a “wow” closing statement by committee stalwart, Troy McKinney, SOAH completely
withdrew the proposed regulations.
In 2010, SOAH again proposed a new set of regulations. After much internal discussion, the DWI Committee
agreed that we were not opposed to the bulk of the proposed regulations, but that those regulations would be
acceptable with certain modifications. On February 26, 2010, your DWI Committee again fielded a delegation
to comment on the proposed regulations. Many of our comments found their way into SOAH’s official comments
adopting the rules. We got much of what we wanted and a workable set of rules for ALR hearings.
George Scharmen came up with our mission statement, displaying his usual flair and creativity: “Promoting
excellence in ALR and DWI defense through legislation, education, and informed representation pursuant to the
U.S. and Texas Constitutions.” Our goals for the coming year will consist of the following: 1. fighting back bad
legislation and administrative rule-making; 2. reviewing and disseminating all appellate decisions relating to
DWI and ALR in order to educate our members and determine the need to intervene and to assist other lawyers
who are involved in appeals involving significant issues relating to the defense of DWI cases; and 3. better communication among Course Directors as to topics, dates, and speakers for DWI seminars.
Members who volunteer for the DWI Committee should not have thin skins. You should be prepared to defend your ideas and to face tough questioning from your fellow committee members. However, the defense of a
DWI is not for lightweights. If your legal and scientific theories can pass the crucible of your fellow committee
members’ criticism, then you might be ready to present them to an appellate court. This is a “hot” committee,
and we are always looking for new members who want to further our mission.

Floyd L. Jennings
Art. 46B.071. Options on
Determination of Incompetency

Art. 46B.071. OPTIONS ON DETERMINATION OF
INCOMPETENCY.
	
(a) Except as provided by Subsection (b), on [On]
a determination that a defendant is incompetent to
stand trial, the court shall:
		(1) commit the defendant to a facility under
Article 46B.073; or
		(2) release the defendant on bail under Article
46B.072.
	
(b) On a determination that a defendant is incom‑
petent to stand trial and is unlikely to be restored
to competency in the foreseeable future, the court
shall:

		(1) proceed under Subchapter E or F; or
		
(2) release the defendant on bail as permitted
under Chapter 17.
The issue of lack of foreseeability impacts outcome upon
such a finding by the court . In this circumstance, required is
either civil commitment with charges pending under Subchapter
E, or transfer with charges having been dismissed under Sub‑
chapter F. Art. 46B.071 would, however, apply only in those cases
where the defendant has not yet served the combination of jail
time plus any hospitalization equal to the maximum sentence
for the act with which charged.
This section may be a section that will result in appellate
review based upon Jackson v. Indiana, 406 U.S. 715 (1972). Jackson was a case of a mentally retarded deaf mute who the court

held could not be committed indefinitely save under strictly civil
statutes because of an equal protection challenge. The Supreme
Court noted that he was subject to a more lenient standard for
commitment and a more stringent standard for release than
those in strictly civil circumstance, which was impermissible.
Similarly, 46B.103—though it is a “civil” commitment—would
invoke an indefinite commitment, and while procedurally un‑
der civil rules, this type of commitment has significant differ‑
ences from commitments strictly civil: namely that release from
46B.102/.103 commitments is not effectuated by mere discharge
by the attending physician as other civil commitments.
Rather, the criminal court has power to review and veto
any proposed discharge. Thus, the revisions to 46B.071 might
be subject to a Jackson challenge—though whether such would
be successful is not at all clear. The contrary argument is that
the criteria for commitment are civil, and that even under such
a commitment, the person could not remain longer than the
maximum period of time as described in 46B.0095. In any event,
such a circumstance should precipitate consultation with one’s
appellate section.
Consider the case of a defendant adjudicated incompetent
and not restored, and then opined “not foreseeably likely to be
restored”—subjected to either 46B.102/103 commitment or
transferred under 46B.151—but ultimately released. In his next
case, there is now a presumption of incompetency, i.e., there is
an unvacated adjudication of incompetency. In this second case,
absent any intervening conviction, the State bears the burden
to prove competency “beyond a reasonable doubt.” Manning v.
State, 730 S.W.2d 744 (Tex. Crim. App. 1987). Whether there
would be warrant to continue to pursue charges in such a cir‑
cumstance is an interesting issue, as well as is whether to again
seek restoration treatment. Both are well beyond the scope of
this writing; but again, requiring collegial consultation. Careful
review of 46B.073, however, reveals that a 46B.073 commitment
requires treatment toward the “specific objective of regaining
competency” and if the defendant is found unlikely to regain
competency in the foreseeable future, then in the interests of
economy, other alternatives might be considered.
Art. 46B.072.

Release on Bail

Art. 46B.072. RELEASE ON BAIL. (a) This article applies
only to a defendant who is subject to an initial restoration
period based on Article 46B.071.
(a-1) Subject to conditions reasonably related to
assuring public safety and the effectiveness of the
defendant’s treatment, if the court determines that a
defendant found incompetent to stand trial is not a
danger to others and may be safely a on an outpatient

basis with the specific objective of attaining compe‑
tency to stand trial and if an appropriate outpatient
treatment program is available for the defendant,
the court:
		(1) may release on bail a defendant found in‑
competent to stand trial with respect to a felony
or may continue the defendant’s release on bail;
and
		(2) shall release on bail a defendant found in‑
competent to stand trial with respect to a misde‑
meanor or shall continue the defendant’s release
on bail.
	(b) The court shall order a defendant released on
bail under Subsection (a-1) [(a)] to participate in
an outpatient treatment program for a period not
to exceed 120 days.
	(c) Notwithstanding Subsection (a-1) [(a)], the
court may order a defendant to participate in an
outpatient treatment program under this article only
if:
		(1) the court receives and approves a compre‑
hensive plan that:
			(A) provides for the treatment of the de‑
fendant for purposes of competency restora‑
tion; and
			(B) identifies the person who will be re‑
sponsible for providing that treatment to
the defendant; and
		(2) the court finds that the treatment proposed
by the plan will be available to and will be pro‑
vided to the defendant.
	(d) An order issued under this article may require
the defendant to participate in:
		(1) as appropriate, an outpatient treatment pro‑
gram administered by a community center or an
outpatient treatment program administered by
any other entity that provides outpatient com‑
petency restoration services; and
		(2) an appropriate prescribed regimen of medi‑
cal, psychiatric, or psychological care or treat‑
ment, including care or treatment involving the
administration of psychoactive medication, in‑
cluding those required under Article 46B.086.
This article is, in some ways, only nominally useful. Persons
adjudicated incompetent are uncommonly able to participate
effectively in a truly “outpatient” program—which lacks the
structure to provide food, clothing, shelter, as well as control of
a defendant’s ingestion of alcohol or illegal substances. Nor is

there means of ensuring medication compliance. If a defendant
is adjudicated incompetent, given that competency is a very low
standard to achieve, he/she more than likely needs inpatient
treatment. This issue arouses little anxiety simply because in
Harris County there are no outpatient programs, and very few
existent within the state. Moreover, merely releasing a defendant
to conventional mental health treatment is not the equivalent of
providing restoration treatment: The two should not be confused,
as the latter is highly structured, based upon a model accepted
nationally, and includes an educational or cognitive component
in addition to conventional treatment.
Article 46B.073.

Commitment for Restoration

Art. 46B.073. COMMITMENT FOR RESTORATION
TO COMPETENCY.
	(a) This article applies only to a defendant not re‑
leased on bail who is subject to an initial restoration
period based on Article 46B.071.
(b) For further examination and treatment toward
the specific objective of the defendant attaining com‑
petency to stand trial, the [The] court shall commit
a defendant described by Subsection (a) to a mental
health facility or residential care facility for the ap‑
plicable [a] period as follows:
		(1) a period of not more than 60 days, if the
defendant is charged with an offense punishable
as a misdemeanor; or
		(2) a period of not more than 120 days, if the
defendant is charged with an offense punishable
as a felony [not to exceed 120 days for further
examination and treatment toward the specific
objective of attaining competency to stand trial].
	(c) If the defendant is charged with an offense listed
in Article 17.032(a), other than an offense listed in
Article 17.032(a)(6), or the indictment alleges an
affirmative finding under Section 3g(a)(2), Article
42.12, the court shall enter an order committing
the defendant to the maximum security unit of any
facility designated by the department, to an agency
of the United States operating a mental hospital, or
to a Department of Veterans Affairs hospital.
	(d) If the defendant is not charged with an offense
described by Subsection (c) and the indictment does
not allege an affirmative finding under Section 3g
(a)(2), Article 42.12, the court shall enter an order
committing the defendant to a mental health facility
or residential care facility determined to be appro‑

priate by the local mental health authority or local
mental retardation authority.
As noted earlier, a restoration commitment is made for
treatment “toward the specific objective of the defendant at‑
taining competency to stand trial.” The radical change in this
article, however, has to do with the reduction in the period of
commitment from 120 days to 60 days for an initial restoration
period—applying only to misdemeanants and not to felony
defendants. Note that if a defendant had a pending felony and
was committed for restoration, in order to ensure that the res‑
toration period was 120 days with a possible 60-day extension,
the commitment would need to be related to the felony case
and not the misdemeanor only.
While it was pointed out earlier that a local restoration
program in Harris County effectuated restoration in less than
60 days, the average restoration period in Rusk State Hospital
is slightly less than 100 days. This is because at least 60 days of
that period is devoted to initial stabilization—and while not
necessary for defendants from Harris County who have 24/7
psychiatric services in the jail, the larger number of smaller coun‑
ties have no similar services. Thus, their defendants arriving at
the state hospital with a psychiatric condition are far less stable
than defendants from Harris County who have been treated
since booking. But, unless the state hospital dramatically changes
their structure for delivery of restoration services, the Class B
misdemeanants—if sent—will likely not be restored in 60 days.
Article 46B.0755. Procedures on Credible
Evidence of Immediate Restoration

Art. 46B.0755. PROCEDURES ON CREDIBLE EVI‑
DENCE OF IMMEDIATE RESTORATION.
(a) Notwithstanding any other provision of this
subchapter, if the court receives credible evidence
indicating that the defendant has been restored to
competency at any time after the defendant’s in‑
competency trial under Subchapter C but before
the defendant is transported under Article 46B.075
to a mental health facility, residential care facility,
or outpatient treatment program, as applicable, the
court may appoint disinterested experts to reexam‑
ine the defendant in accordance with Subchapter B.
The court is not required to appoint the same expert
or experts who performed the initial examination
of the defendant under that subchapter.
( b) If after a reexamination of the defendant the
applicable expert’s report states an opinion that the

defendant remains incompetent, the court’s order
under Article 46B.072 or 46B.073 remains in ef‑
fect, and the defendant shall be transported to the
facility or outpatient treatment program as required
by Article 46B.075. If after a reexamination of the
defendant the applicable expert’s report states an
opinion that the defendant has been restored to
competency, the court shall withdraw its order un‑
der Article 46B.072 or 46B.073 and proceed under
Subsection (c) or (d).
( c) The court shall find the defendant competent to
stand trial and proceed in the same manner as if the
defendant had been found restored to competency
at a hearing if:
		(1) both parties agree that the defendant is com‑
petent to stand trial; and
		(2) the court concurs.
(d) The court shall hold a hearing to determine
whether the defendant has been restored to com‑
petency if any party fails to agree or if the court fails
to concur that the defendant is competent to stand
trial. If a court holds a hearing under this subsection,
on the request of the counsel for either party or the
motion of the court, a jury shall make the compe‑
tency determination. For purposes of the hearing,
incompetency is presumed, and the defendant’s
competency must be proved by a preponderance
of the evidence. If after the hearing the defendant
is again found to be incompetent to stand trial, the
court shall issue a new order under Article 46B.072
or 46B.073, as appropriate based on the defendant’s
current condition.
This article is a new article and but provides a procedure
with which to deal with the case that either spontaneously, or
with treatment, restores in the jail prior to being transported
for restoration under 46B.075. Allowed is re-examination either
by the same examiner, or another. Note that the article appears
to permit the court to find a defendant competent if the parties
agree—or after a hearing—regardless of the expert’s opinion.
That is, while the expert’s opinion is necessary, it is not solely
a matter for the expert to conclude. This is reminiscent of the
court’s language in Graham v. State, 566 S.W.2d 941 (Tex. Crim.
App. 1978), in which the court stated pithily (though about
sanity):
The issue is not strictly medical, and expert witnesses,
although capable of giving testimony that may aid the

jury in its determination of the ultimate issue, are not
capable of dictating determination of that issue. Only
the jury can join the non-medical components that must
also be considered in deciding the ultimate issue. That
ultimate issue of criminal responsibility is beyond the
province of expert witnesses. Were it otherwise, the issue
would be tried in hospitals rather than the courts.
Art. 46B.077. Individual Treatment Program

This section includes a minor addition that the restoration pro‑
gram to which the defendant is committed has a duty to assess
and evaluate whether the defendant is likely to be restored in
the foreseeable future.
Art. 46B.079

Art. 46B.079. NOTICE AND REPORT TO COURT.
	(a) The head of the facility or the provider of the
outpatient treatment program, as appropriate, not
later than the 15th day before the date on which the
initial [a] restoration period is to expire according
to the terms of the order or under Article 46B.0095
or other applicable provisions of this chapter, shall
notify the applicable court that the [restoration]
period is about to expire.
	(b) The head of the facility or outpatient treatment
program provider shall promptly notify the court
when the head of the facility or outpatient treatment
program provider believes that:
		(1) the defendant has attained competency to
stand trial; or
		(2) the defendant is not likely to [will not] attain
competency in the foreseeable future.
	(c) When the head of the facility or outpatient treat‑
ment program provider gives notice to the court
under Subsection (a) or (b), the head of the facility
or outpatient treatment program provider also shall
file a final report with the court stating the reason
for the proposed discharge under this chapter and
including a list of the types and dosages of medi‑
cations prescribed for [with which] the defendant
[was treated for mental illness] while the defendant
was in the facility or participating in the outpatient
treatment program. To enable any objection to the
findings of the report to be made in a timely manner
under Article 46B.084(a), the court shall provide
copies of the report to the attorney representing the

defendant and the attorney representing the state.
	(d) If the head of the facility or outpatient treatment
program provider notifies the court that the initial
restoration period is about to expire, the notice may
contain a request for an extension of the period for
an additional period of 60 days and an explanation
for the basis of the request. An explanation provided
under this subsection must include a description of
any evidence indicating a reduction in the severity
of the defendant’s symptoms or impairment.
This modification places a duty on the facility to notify the
court within 15 days before the restoration period is to expire
“according to the terms of the order or under Article 46B.0095
or other applicable provisions of this chapter”—which might
well be before the 60/120 period of restoration or the 60-day
extension has expired. As well, the facility shall submit a report
whenever the facility has reason to believe that the defendant
has attained competency or is not likely to attain competency
in the foreseeable future.
Art. 46B.080.

Extension of Order

Art. 46B.080. EXTENSION OF ORDER.
	(a) On a request of the head of a facility or a treat‑
ment program provider that is made under Article
46B.079(d) and notwithstanding any other provision
of this subchapter, the court may enter an order
extending the initial restoration period for an ad‑
ditional period of 60 days.
	(b) The court may enter an order under Subsection
(a) only if the court determines that [, on the basis
of information provided by the head of the facility
or the treatment program provider]:
		(1) the defendant has not attained competency;
and
		(2) an extension of the initial restoration pe‑
riod will likely enable the facility or program
to restore the defendant to competency within
the period of the extension.
	(c) The court may grant only one 60-day extension
under this article in connection with the specific
offense with which the defendant is charged [for a
period of restoration ordered under this subchapter].
As mentioned at several points, a facility may request an
additional 60 period for restoration, but only if it is believed
that the defendant will regain competency during the exten‑

sion period.
Art. 46B.084.

Proceedings on Return of Defendant

Art. 46B.084. PROCEEDINGS ON RETURN OF DE‑
FENDANT TO COURT.
	(a) On the return of a defendant to the court, the
court shall make a determination with regard to the
defendant’s competency to stand trial. The court may
make the determination based [solely] on the report
filed under Article 46B.079(c) and on other medical
information or personal history information relating
to the defendant. A[, unless any] party may object
[objects] in writing or in open court to the findings
of the report not later than the 15th day after the
date on which the court received notification under
Article 46B.079. The court shall make the determi‑
nation not later than the 20th day after the date on
which the court received notification under Article
46B.079, regardless of whether a party objects to the
report as described by this subsection and the issue
is set for hearing under Subsection (b).
	(b) If a party objects under Subsection (a), the issue
shall be set for a hearing. The hearing is before the
court, except that on motion by the defendant, the
defense counsel, the prosecuting attorney, or the
court, the hearing shall be held before a jury.
	(b-1) If the hearing is before the court, the hear‑
ing may be conducted by means of an electronic
broadcast system as provided by Article 46B.013.
Notwithstanding any other provision of this chapter,
the defendant is not required to be returned to the
court with respect to any hearing that is conducted
under this article in the manner described by this
subsection.
	(c) Repealed by Acts 2007, 80th Leg., R.S., Ch. 1307,
Sec. 21, eff. September 1, 2007.
	(d) If the defendant is found competent to stand
trial, criminal proceedings against the defendant
may be resumed.
	(e) If the defendant is found incompetent to stand
trial and if all charges pending against the defendant
are not dismissed, the court shall proceed under
Subchapter E.
	(f) If the defendant is found incompetent to stand
trial and if all charges pending against the defen‑
dant are dismissed, the court shall proceed under
Subchapter F.

This section again clarifies that the court is not dependent
solely upon the report of the examiner in order to determine
competency. Objections to the content of the report, however,
must be made within 20 days of the notification to the court
concerning the defendant’s status.
Art. 46B.086.

Court-ordered Medications

Art. 46B.086. COURT-ORDERED MEDICATIONS.
	(a) This article applies only to a defendant:
		(1) who is determined under this chapter to be
incompetent to stand trial;
		 (2) who either:
			(A) remains confined in a correctional facil‑
ity, as defined by Section 1.07, Penal Code,
for a period exceeding 72 hours while await‑
ing transfer to an inpatient mental health
facility, a residential care facility, or an out‑
patient treatment program;
			(B) is committed to an inpatient mental
health facility or a residential care facility
for the purpose of competency restoration;
			(C) is confined in a correctional facility
while awaiting further criminal proceed‑
ings following competency restoration treat‑
ment; or
			(D) is subject to Article 46B.072, if the court
has made the determinations required by
Subsection (a-1) [(a)] of that article;
		(3) for whom a correctional facility that em‑
ploys or contracts with a licensed psychiatrist,
an inpatient mental health facility, a residential
care facility, or an outpatient treatment program
provider has prepared a continuity of care plan
that requires the defendant to take psychoactive
medications; and
		(4) who, after a hearing held under Section
574.106, Health and Safety Code, if applicable,
has been found to not meet the criteria pre‑
scribed by Sections 574.106(a) and (a-1), Health
and Safety Code, for court-ordered administra‑
tion of psychoactive medications.
	(b) If a defendant described by Subsection (a) re‑
fuses to take psychoactive medications as required
by the defendant’s continuity of care plan, the direc‑
tor of the correctional facility or outpatient treat‑
ment program provider, as applicable, shall notify
the court in which the criminal proceedings are

pending of that fact not later than the end of the
next business day following the refusal. The court
shall promptly notify the attorney representing the
state and the attorney representing the defendant of
the defendant’s refusal. The attorney representing the
state may file a written motion to compel medica‑
tion. The motion to compel medication must be filed
not later than the 15th day after the date a judge
issues an order stating that the defendant does not
meet the criteria for court-ordered administration
of psychoactive medications under Section 574.106,
Health and Safety Code, except that, for a defendant
in an outpatient treatment program, the motion may
be filed at any time.
	(c) The court, after notice and after a hearing held
not later than the 10th day after the motion to com‑
pel medication is filed [fifth day after the defendant
is returned to the committing court], may authorize
the director of the correctional facility or the pro‑
gram provider, as applicable, to have the medication
administered to the defendant, by reasonable force
if necessary. A hearing under this subsection may
be conducted using an electronic broadcast system
as provided by Article 46B.013.
	(d) The court may issue an order under this article
only if the order is supported by the testimony of
two physicians, one of whom is the physician at or
with the applicable correctional facility or outpatient
treatment program who is prescribing the medica‑
tion as a component of the defendant’s continuity of
care plan and another who is not otherwise involved
in proceedings against the defendant. The court may
require either or both physicians to examine the de‑
fendant and report on the examination to the court.
	(e) The court may issue an order under this article
if the court finds by clear and convincing evidence
that:
		(1) the prescribed medication is medically ap‑
propriate, is in the best medical interest of the
defendant, and does not present side effects that
cause harm to the defendant that is greater than
the medical benefit to the defendant;
		(2) the state has a clear and compelling inter‑
est in the defendant obtaining and maintaining
competency to stand trial;
		(3) no other less invasive means of obtaining
and maintaining the defendant’s competency
exists; and

		(4) the prescribed medication will not unduly
prejudice the defendant’s rights or use of defen‑
sive theories at trial.
	(f ) A statement made by a defendant to a physi‑
cian during an examination under Subsection (d)
may not be admitted against the defendant in any
criminal proceeding, other than at:
		(1) a hearing on the defendant’s incompetency;
or
		(2) any proceeding at which the defendant
first introduces into evidence the contents of
the statement.
	(g) For a defendant described by Subsection (a)(2)
(A), an order issued under this article:
		(1) authorizes the initiation of any appropri‑
ate mental health treatment for the defendant
awaiting transfer; and
		(2) does not constitute authorization to retain
the defendant in a correctional facility for com‑
petency restoration treatment.
Modifications to this section but extend the period of time
in which to hold a hearing on a motion to compel from five to
ten days.
The issue of court-ordered medications is, however, very
cumbersome—requiring a two-step process of seeking autho‑
rization in a civil court; only after failure in such a proceeding
may 46B.086 be invoked. Discussion of that issue is beyond the
scope of this writing. However, it is important to add that HB
748 amends the Health & Safety Code in a significant manner:
Section 574.110(b), Health and Safety Code, is amended
to read as follows:
(b) An order issued under Section 574.106 for a patient
who is returned to a correctional facility, as defined by
Section 1.07, Penal Code, to await [awaiting] trial in a
criminal proceeding continues to be in effect until the
earlier of the following dates, as applicable:
(1) the 180th day after the date the defendant was
returned to the correctional facility;
(2) [expires on] the date the defendant is acquitted,
is convicted, or enters a plea of guilty; or
(3) the date on which charges in the case are dis‑
missed. [An order continued under this subsec‑
tion shall be reviewed by the issuing court every
six months.]
The foregoing section is not included in HB 2725 whatso‑

ever, but has helpful implications for management of a defendant
who needs, but is refusing, psychoactive medication. The section
referenced is Tex. Health & Safety Code § 574.106—which is
the statute delineating procedures for pursuit of court-ordered
medications through the Probate Courts. With this modifica‑
tion, should the state hospital seek a court order to authorize
administration of psychoactive medications to a person adjudi‑
cated incompetent and receiving restoration treatment, then, if
granted, that order would “follow” the defendant back to Harris
County and remain valid for 180 days. The impetus for this
modification are the cases in which persons are stabilized on
medication while receiving restoration treatment but then refuse
medication upon return to the county, virtually ensuring that the
person would again decompensate and become incompetent.
And given that there is but one opportunity for restoration (see
art. 46B.085), such would delay proceedings unnecessarily, if
not provoke dismissal.
Art. 46B.101.

Applicability (Relating to Civil

Commitment with Charges Pending)

Art. 46B.101. APPLICABILITY. This subchapter ap‑
plies to a defendant against whom a court is required
to proceed according to [under] Article 46B.084(e) or
according to the court’s appropriate determination under
Article 46B.071.
This section references the criteria for civil commitment
by the criminal court as delineated in 46B.084(e) or 46B.071.
Art. 46B.084(e) reads:
If the defendant is found incompetent to stand trial and
if all charges pending against the defendant are not dis‑
missed, the court shall proceed under Subchapter E.
On the other hand, Art. 46B.071, as earlier described, per‑
mits reliance on this subchapter for persons found incompetent
but unlikely to be restored in the foreseeable future—and au‑
thorizes civil commitment (albeit under the procedures of the
Health & Safety Code).
Art. 46B.151.

Court Determination

Related to Civil Commitment

Art. 46B.151. COURT DETERMINATION RELATED
TO CIVIL COMMITMENT.
	(a) If a court is required by Article 46B.084(f) or by
its appropriate determination under Article 46B.071

to proceed under this subchapter, or if the court is
permitted by Article 46B.004(e) to proceed under
this subchapter, the court shall determine whether
there is evidence to support a finding that the de‑
fendant is either a person with mental illness or a
person with mental retardation.
	(b) If it appears to the court that there is evidence
to support a finding of mental illness or mental re‑
tardation, the court shall enter an order transferring
the defendant to the appropriate court for civil com‑
mitment proceedings and stating that all charges
pending against the defendant in that court have
been dismissed. The court may order the defendant:
		(1) detained in jail or any other suitable place
pending the prompt initiation and prosecution
by the attorney for the state or other person
designated by the court of appropriate civil pro‑
ceedings to determine whether the defendant
will be committed to a mental health facility or
residential care facility; or
		(2) placed in the care of a responsible person
on satisfactory security being given for the de‑
fendant’s proper care and protection.
	(c) Notwithstanding Subsection (b), a defendant
placed in a facility of the department pending civil
hearing under this article may be detained in that
facility only with the consent of the head of the facil‑
ity and pursuant to an order of protective custody
issued under Subtitle C, Title 7, Health and Safety
Code.
	(d) If the court does not detain or place the defen‑
dant under Subsection (b), the court shall release
the defendant.
This is a minor modification permitting art. 151 transfers to
a court having civil mental health jurisdiction of persons with
reference to whom all charges were dismissed. There is a clause in
46B.004 that 151 transfers are possible only if “there is evidence
to support a finding of the defendant’s incompetency.” The im‑
portance of this clause is as follows: First, a 151 transfer creates
a rare exception to the authority of a court to order a defendant
held in jail—with no charges pending—for a reasonable period
pending transfer to a court with probate (i.e., mental health)
jurisdiction. Second, then, in a case wherein a defendant was
restored, pled out, or received a sentence of time served, but was
mentally ill, and necessity existed for continued court-ordered
mental health services, no authority would exist for the person
to be held in jail after dismissal of the charges—as is the case

in 151 transfers. Rather, careful management of release would
involve filing an application for court-ordered mental health
services and timing the dismissal to coincide with the person’s
being transported to a mental health facility.

IV. Conclusion
First, harmonization of HB 748 and HB 2725 appears quite
possible as there are no obviously irreconcilable sections.
Second, the most fundamental changes have to do with
reduction of the number of days permitted for restoration com‑
mitments, and the requirement that even with a combination
of jail and restoration treatment, a person may serve no period
of time greater than the maximum sentence for the act with
which charged. This issue, however, will have effect largely, if
not solely, in Class B misdemeanor cases.
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A War Story

by Q. Tate Williams
s an attorney, Democrat, and Episcopalian, I am characteristically reluctant
to talk openly about my faith. But here,
in the “Bible Belt,” people bring their
faith into the courtroom, admittedly or
not. Judges do it; jurors do it; parties do
it; the lawyers do it too. Even so, as trial
lawyers, we’re often afraid to discuss
religion because of the perceived risk
that we may offend and alienate jurors.
I’m no longer afraid. Texas is home
to some of the largest churches and
highest church-attendance rates in the
country. Texans are very comfortable
talking about their faith—and yours
too, if you let them.
Rather than avoid matters of faith
in trial, I embrace them, and incorporate scripture that intersects with the
law or facts of my case into voir dire.
Two matters, in particular, have a frequent place in my criminal
trials—the Ninth Commandment’s prohibition against bearing
false witness and the beatitude of mercy. But how I overcame
my fear and found the strength to first discuss the Ninth Commandment in voir dire may have been the result of divine
intervention.
I began thinking about using the Ten Commandments in
trial after a conversation with a friend who has labored for
years to erect memorials to the Ten Commandments at courthouses around the country. One day on the phone, he asked
what I thought about his work. I told him they were going
about it wrong and should focus on having plaques of the
Ninth Commandment placed in every courtroom in America,
because witnesses in cases about the others lied all the damn
time. He said he’d stick with all ten.
A few weeks later I was preparing for voir dire in a case
where the facts did not allow me to argue that the police, while
sincere in their beliefs, were mistaken. As any lawyer who has
been to a David Burrows seminar may recall, reasonable doubt
is more frequently found when jurors have the option of believing someone is mistaken rather than lying. But, for my client’s
defense to be plausible, the police had to be lying—a tough
sell to a very red Harris County jury. So, I took a hard right
turn. I find that to earn credibility with conservative jurors, one
often has to take a page from Alcibiades and out-Spartan the
Spartans. My sponsor was the rabbi on the panel.
As I looked at the dozens of venirepersons on the benches
before me, I saw a familiar face. In the middle of the second
row was a rabbi who had taught one day of my Jewish Law
class at the University of Houston Law Center eight years
before. I promptly called on him, and said, “Rabbi, when I was

in law school, Yale Rosenberg brought
you in to teach a day of our class, and
you said something I’ve never forgotten.”
His face lit up, and he recalled:
“Yes, I remember that. It was a lot of
fun.” I had him, and, as I was soon to
learn—he had everyone else on the
panel. And I found the courage to bring
faith into the courtroom.
After he spoke, I chose another person and asked what they thought about
the controversy overhanging the Ten
Commandments in courthouses. They
thought it was a good idea because
people needed to know where the law
came from and what was important.
Other jurors nodded their head, and
gave similar views.
Smelling blood, I bit and said I
thought it was a good idea, too, but for a little different reason.
I, then, turned back to the rabbi and asked him what the Commandments said about witnesses. And he reminded us that
there was a prohibition against bearing false witness against
others. I claimed I couldn’t hear and had a couple of people,
who I thought hadn’t been paying attention, repeat it back to
me.
Another venireman answered a question about what the
other nine things were. I listed them, and asked what it said to
them—that bearing false witness was so important that of all
the things the ancients and the Almighty (a nod to the skeptical
on the panel) could’ve written down, they picked false witness
to be one of the ten—that it was as important as telling people
not steal, kill, have false idols, and covet? That stirred some
thoughts, but not a lot of talk.
With a little prompting, the rabbi said that maybe it was
because saying false things about people can cause them a lot
of trouble, yet was easy to do compared to the others, one just
talked. That made sense to the panel. After all, as another juror
pointed out, not everyone has the tools to fashion a golden calf
in the garage.
I then told them what I told my friend, that I thought that
the Ninth Commandment needed to be in all Courtrooms
because it was the one most likely to be broken in courtrooms
whereas the others were usually broken before anybody got
there. That seemed to make sense to everyone but the judge
and the prosecutors, as usual. No doubt they knew their own
sins best. Focusing on a juror who had yet to speak, I asked
him to tell us a story of a time when he was accused of doing
something he didn’t do. He said he’d been accused of cheating
in high school by another student. I asked if the person was ly-

ing or mistaken. He said the guy was lying and it was his word
versus the other guy’s because it was a week after the test had
been taken. I asked him how it felt, and he said frustrating and
powerless. He didn’t know why the guy “lied on him.” I asked
others to tell their stories. Many had one to tell. Some of them
didn’t know why it happened to them, either.
I inquired of each, considering their own experience,
whether they needed to know why a witness might be lying
to know that they were lying. Some said it was helpful, but as
with many things in life, you may never know why. One man
said, “sh%$ happens.” Everyone but the judge laughed. I found
a way to strike the few people who needed to know why. As a
safety, I used a scaled question that asked people their level of
agreement with the statement, “A police officer is just as likely
to be mistaken or dishonest as any other witness, including a
defendant who testifies.”
To my amazement, at the conclusion of voir dire, when it
came time to make challenges for cause and peremptories, the
state failed to strike the rabbi. At trial, the police were accused,
by me, of lying (they were) about the circumstances of my
client’s arrest. Then the Defendant and his brother-in-law both
testified, convincingly. The rabbi was elected foreman of the
jury. Less than an hour later, they returned an acquittal. They
didn’t believe the police and didn’t like the prosecutors.
Of the two assistant district attorneys on the case, one now
hates my guts and the other became a close friend—introducing me to the woman I would later marry, yet another prosecu-

tor. After the trial I asked my friend why they didn’t strike the
rabbi. They said: “Why would we? We thought he would see
your client was the one lying.” My personal rapport with him
apparently didn’t bother them. I knew neither to be church
going folk.
As we were all packing up to go home, one of the other
jurors asked me what the rabbi had said in class that I had
never forgotten. I told them he said: “People are always coming
to me saying Rabbi, I never see God in my life. It seems like in
the Torah he’s behind every bush and talking people’s ears off,
but I don’t see him at all. I tell them that God has taught us in
the same way one teaches a child to walk: At first you hold the
child up, then by his hand, and then you step away and let the
child come to you.”
The other five jurors looked at him with wonder, and
he addressed them: “I don’t know. I say so much it’s hard to
remember, but it sounds like something I would say”—words I
remember as well as his original statement.
My client was acquitted, in part because I was able to harness our shared Judeo-Christian values to my client’s defense.
No, God didn’t tell the jury to acquit. But the words of the
Ninth Commandment reminded jurors that witnesses, in fact,
lie. They didn’t need to take my word for it; they had it on
higher authority.
Q. Tate Williams is a TCDLA member and solo practitioner in
Houston, Texas.
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Supreme Court
Bullcoming v. New Mexico, 131 S. Ct. 2705 (U.S. 2011); Reversed, remanded (5–4)
Bullcoming was sentenced to two years in prison for felony aggravated DWI/DUI. The State
introduced a blood draw taken from him under a search warrant issued following his refusal of the
breath alcohol test. Bullcoming argued that the laboratory report of his blood draw results was testi‑
monial evidence subject to the Confrontation Clause. COA affirmed the conviction and upheld the
trial court’s ruling that the forensic report was a business record. The court ruled that a blood alcohol
report is admissible as a public record and that it presented no issue under the Confrontation Clause
because the report was non-testimonial. While the case was pending in the New Mexico Supreme
Court, Melendez-Diaz v. Massachusetts, 129 S. Ct. 2527 (U.S. 2009), clarified that forensic laboratory
reports are testimonial and therefore the Sixth Amendment does not permit the prosecution to prove
its case via ex parte out-of-court affidavits. In applying Melendez-Diaz, the New Mexico Supreme Court
held that the blood alcohol report was testimonial evidence but that was admissible even though the
forensic analyst who performed the test did not testify.
HELD: A blood-alcohol test admitted without the testimony of the person who prepared the
results can violate a criminal defendant’s Sixth Amendment rights under the Confrontation Clause.
“The Confrontation Clause does not permit the prosecution to introduce a forensic laboratory report
containing a testimonial certification, made in order to prove a fact at a criminal trial, through the
in-court testimony of an analyst who did not sign the certification or personally perform or observe
the performance of the test reported[.]”
Bond v. United States, 131 S. Ct. 2355 (U.S. 2011); Reversed, remanded (9–0)
Bond was found guilty of trying to poison her husband’s mistress, Haynes, with toxic chemicals
at least 24 times. A grand jury charged Bond with two counts of possessing and using a chemical
weapon, in violation of a criminal statute implementing the treaty obligations of the United States
under the 1993 Chemical Weapons Convention. Bond’s attorneys argue that the statute was intended
to deal with rogue states and terrorists, and that their client should have been prosecuted under state
law instead. Bond, a laboratory technician, stole the chemicals from the company where she worked.
Haynes was not injured. Haynes had contacted police and postal authorities after finding the chemicals
at her home. The Third Circuit held that Bond lacked standing to challenge the constitutionality of
the statute under the Tenth Amendment to the U.S. Constitution.
HELD: A defendant who has been convicted under a federal statute has standing to challenge
the conviction on grounds that the statute is beyond the federal government’s enumerated powers
and inconsistent with the Tenth Amendment. “Bond has standing to challenge the federal statute on
grounds that the measure interferes with the powers reserved to States.”
Davis v. United States, 131 S. Ct. 2419 (U.S. 2011); Affirmed (6–2)
While conducting a routine vehicle stop, police arrested petitioner Davis, a passenger, for giving
a false name. After handcuffing Davis and securing the scene, officers searched the vehicle and found
a gun in his jacket. He was charged and convicted for possession of an illegal weapon. Following a

jury trial, Davis was convicted and sentenced to 220 months in
prison. But the Eleventh Circuit found that while the search was
illegal under Arizona v. Gant, 556 U.S. 332 (2009), the evidence
found in the vehicle was still admissible.
HELD: The good-faith exception to the exclusionary rule
applies to a search that was authorized by precedent at the time of
the search but is subsequently ruled unconstitutional. “Searches
conducted in objectively reasonable reliance on binding appel‑
late precedent are not subject to the exclusionary rule.” Justice
Breyer dissented: “The Court finds a new ‘good faith’ exception
which prevents application of the normal remedy for a Fourth
Amendment violation, namely, suppression of the illegally seized
evidence. . . . A new ‘good faith’ exception and this Court’s
retroactivity decisions are incompatible.”

United States v. Burrell, 634 F.3d 284 (5th Cir. 2011)
District court reversibly erred in denying defendant’s mo‑
tion to dismiss under the Speedy Trial Act (STA), because de‑
fendant was not brought to trial within 70 days; particularly,
the delay attributable to the alleged unavailability of a witness
(a sheriff getting recertified) was not excludable under either 18
U.S.C. § 3161(h)(3) (dealing with the absence or unavailability
of an essential witness) or 18 U.S.C. § 3161(h)(7) (the catchall “ends of justice” exclusion) because the government failed
to present any evidence to explain why the witness’ presence
could not be obtained through reasonable efforts (for example,
by working around the certification or by seeking reschedul‑
ing of the certification). The Fifth Circuit reversed defendant’s
conviction and sentence and remanded to the district court for
dismissal of the indictment with or without prejudice.

Fifth Circuit

United States v. Jasso, 634 F.3d 305 (5th Cir. 2011)
Where defendant was subject to a 10-year (120-month)
statutory minimum sentence, district court reversibly erred in
imposing a 70-month prison sentence; defendant was not eligible
for the “safety valve” of 18 U.S.C. § 3553(f) and USSG § 5C1.2
because he had more than one criminal history point. The greater
discretion granted to sentencing courts in United States v. Booker,
543 U.S. 220 (2005), did not permit the district court to treat
as advisory the Guideline provisions that are preconditions for
the application of statutory “safety valve” relief under 18 U.S.C.
§ 3553(f). Because defendant had two criminal history points,
the court had no discretion to do anything other than impose a
sentence at or above the statutory minimum. The Fifth Circuit
vacated defendant’s sentence and remanded for resentencing.

United States v. Hernandez, 633 F.3d 370 (5th Cir.
2011)
Defendant’s 97-month sentence—an upward departure
from the Guideline range of 51 to 63 months—did not violate
the Sixth Amendment as applied. Justice Scalia has continually
recognized the possibility that even under an advisory Guideline
scheme, a sentence could violate the Sixth Amendment if it could
only be upheld as reasonable based on judge-found facts; that
argument is, however, foreclosed by Fifth Circuit precedent.
Moreover, the Fifth Circuit has repeatedly held that the sentenc‑
ing court is entitled to find by a preponderance of the evidence
all facts relevant to the determination of a sentence below the
statutory maximum.
United States v. Doggins, 633 F.3d 379 (5th Cir. 2011)
The Fair Sentencing Act of 2010, which lowered the statu‑
tory penalties for many crack cocaine offenses, does not apply
retroactively to persons sentenced before its enactment date
(August 3, 2010), notwithstanding the fact that their cases are
still on direct appeal.
United States v. Caulfield, 634 F.3d 281 (5th Cir. 2011)
District court did not err in ruling on defendant’s motion
to reduce sentence under 18 U.S.C. § 3582(c)(2); particularly,
defendant was not entitled to have the court consider only
Amendment 706 to the Guidelines, without also considering
Amendments 715 and 716, which were designed to correct
anomalies in Amendment 706. Even though Amendment 706
was the only amendment in place at the time defendant brought
his motion, there was no ex post facto violation in also applying
Amendments 715 and 716, because these did not increase the
possible punishment from those available at the time the offense
was committed. That defendant might have been eligible for a
greater discretionary reduction under Amendment 706 standing
alone does not give rise to an ex post facto violation.

United States v. Hoang, 636 F.3d 677 (5th Cir. 2011), on
denial of reh’g, 636 F.3d 746 (5th Cir. 3/25/11)
Agreeing with the Fourth, Sixth, Seventh, and Eleventh
circuits but disagreeing with the Eighth and Tenth circuits, the
Fifth Circuit held that the registration requirement of the Sex
Offender Registration and Notification Act (SORNA) became
effective against state-law-registered pre-SORNA sex offenders
only on the date the attorney general issued the Interim Rule
declaring SORNA retroactive (Feb. 28, 2007), not on the date
SORNA was enacted (July 27, 2006). Because defendant trav‑
eled in interstate commerce and failed to register in his new
jurisdiction after SORNA’s enactment but before the attorney
general issued the Interim Rule, SORNA did not apply to him.
The Fifth Circuit remanded for dismissal of the indictment.
United States v. Ortiz-Mendez, 634 F.3d 837 (5th Cir.
2011).
Agreeing with the Seventh and Tenth circuits but disagree‑
ing with the First, Eighth, and Ninth circuits, the Fifth Circuit
held that the offense of marriage fraud under 8 U.S.C. § 1325(c)
does not require the government to prove that the defendant
did not intend to establish a life together with his or her spouse;

rather, the government need only show that the defendant en‑
tered into the marriage with the purpose of evading immigration
laws. Accordingly, the district court did not abuse its discretion
in refusing defendant’s requested instruction on intent (or lack
of intent) to establish a life together. Nor did the court abuse its
discretion in refusing to instruct the jury not to find defendant
guilty of marriage fraud simply because the putative spouse
intended to commit marriage fraud; defendant was sufficiently
protected from such an imputation of guilt by the requirement
that the jury had to find beyond a reasonable doubt that she
“knowingly” entered into the marriage for the purpose of evad‑
ing immigration laws.
United States v. Miller, 634 F.3d 841 (5th Cir. 2011)
(1) Even after United States v. Booker, 543 U.S. 220 (2005),
supervised release revocation sentences should be reviewed
on appeal under a “plainly unreasonable” standard. Under this
standard, the appellate court evaluates whether the district
court procedurally erred before the appellate court considers
the substantive reasonableness of the sentence imposed under
an abuse-of-discretion standard; if the sentence is unreason‑
able, then the appellate court considers whether the error was
obvious under existing law.
(2) Agreeing with the Fourth and Ninth circuits but dis‑
agreeing with the Sixth Circuit, the Fifth Circuit held that in
modifying or revoking a supervised release term, a district court
may not rely upon 18 U.S.C. § 3553(a)(2)(A), which directs a
court initially imposing sentence to consider the need for the
sentence imposed “to reflect the seriousness of the offense, to
promote respect for the law, and to provide just punishment for
the offense.” Accordingly, the district court erred by determining
that defendant’s supervised release revocation sentence was ap‑
propriate due to the “seriousness of the offense” and defendant’s
lack of “respect for the law.” Despite this mistake, the court’s error
was not plainly unreasonable because when the court sentenced
defendant, the Fifth Circuit’s law on this question was unclear.
The Fifth Circuit affirmed the sentence.
United States v. Gutierrez, 635 F.3d 148 (5th Cir. 2011)
In sentencing defendant on his conviction for escape from
a halfway house, district court did not reversibly err in vary‑
ing upward from a Guideline imprisonment range of 15 to 21
months to a sentence of 50 months; the court was not required
to consider a departure under USSG § 4A1.3 (for underrepre‑
sentation of criminal history) prior to varying upward based on
criminal history. Because the sentence was adequately explained,
and because the length of the sentence was not unreasonable,
the Fifth Circuit affirmed the sentence. Note: This holding
seems contrary to USSG § 1B1.1 (Application Instructions),
as amended on Nov. 1, 2010, which was not mentioned in this
opinion.

Jones v. Joslin, 635 F.3d 673 (5th Cir. 2011)
District court did not err in denying defendant’s 28 U.S.C.
§ 2241 habeas petition, challenging the Federal Bureau of Pris‑
ons’ (BOP’s) treatment of his federal sentence as consecutive to,
rather than concurrent with, a previously imposed state sen‑
tence. When a sentencing court makes no mention of a prior
state sentence, the federal sentence shall run consecutively to
the state sentence. The federal judgment here, although inart‑
fully worded and perhaps even ambiguous, never mentions the
state sentence and therefore cannot be deemed to order the
federal sentence to run concurrently with the state sentence.
If the federal district court wanted to depart from the usual
presumption of 18 U.S.C. § 3584(a) (that is, if it wanted the
federal sentence to be concurrent), it should have discussed
why this departure was justified with reference to the 18 U.S.C.
§ 3553(a) factors and the specific offenses for which defendant
was convicted. Moreover, BOP fully complied with 18 U.S.C.
§ 3585(b) by crediting defendant with all his days in federal
custody that were not credited toward the state sentence.
United States v. Curtis, 635 F.3d 704 (5th Cir. 2011)
(1) District court did not err in refusing to suppress text
messages uncovered as the result of a warrantless search of de‑
fendant’s cell phone. United States v. Finley, 477 F.3d 250 (5th
Cir. 2007), established that police can search the contents of an
arrestee’s cell phone incident to a valid arrest. Even if Finley was
cast into doubt by Arizona v. Gant, 556 U.S. 332 (2009), sup‑
pression was not called for because the search was conducted in
good faith reliance upon the pre-Gant precedent then in effect
(i.e., Finley), which permitted such a search.
(2) A defendant’s right to presence imposes two require‑
ments on the exercise of peremptory challenges: First, the de‑
fendant must be present for the substantial majority of the juryselection process; second, the defendant must be present when
the court gives the exercise of peremptory challenges formal
effect by reading into the record the list of jurors who were not
struck. Under this rubric, defendant’s right to be present was
not violated. He was present during voir dire and when the
peremptory challenges were allotted; he was also present at the
lunch recess when the defense’s peremptory challenges were
submitted and when the challenges were given formal effect via
the impaneling of the jury. He was absent only for a short time
before the recess, apparently while his counsel was mulling over
the peremptories; this did not constitute error, much less plain
error (the standard applicable in the absence of an objection).
United States v. Jacobs, 635 F.3d 778 (5th Cir. 2011)
Where district court sentenced defendant to 36 months’
imprisonment as an upward variance from the correct Guideline
imprisonment range of 4 to 10 months, appeal of that sentence
was barred by the appeal waiver provisions of defendant’s plea
agreement, which allowed him to appeal only an upward departure not requested by the government. Sentencing departures

are distinct from variances. If the parties had intended to allow
defendant to appeal any sentence exceeding the high end of the
Guideline range, they could have drafted the waiver of appeal
to say so. Finding that the waiver barred defendant’s appeal,
the Fifth Circuit granted the government’s motion to dismiss
the appeal. The Fifth Circuit rejected the seemingly contrary
decision in United States v. Manuel, 208 Fed. Appx. 713 (11th
Cir. 2006) (unpublished).

Court of Criminal Appeals
Direct Appeal
Leza v. State, No. 76,157 (Tex.Crim.App. 10/12/11);
Affirmed (9–0)
Appellant was convicted of intentional murder committed
in the course of a robbery, and the jury answered the statutory
special issues in such a way that the trial court was obliged to
assess the death penalty.
HELD: CCA rejected Appellant’s 14 points of error, notably
the following. Appellant claimed the trial court erred in failing
to suppress his video-recorded oral statement. He argued that
admission of the statement violated federal Miranda law and
state law under Tex. Code Crim. Proc. art. 38.22. While Appellant
was not made aware that the interrogation would be outside the
scope of his initial traffic violation, was under the influence of
heroin, and did not provide the police with an express waiver,
the State met its burden of establishing that Appellant waived
his Miranda rights.
Appellant urged CCA to order a new punishment hearing,
arguing that the court erred in failing to grant his request for a
mistrial at that stage of trial. Having found that testimony of a
prison guard was admitted erroneously, the court instructed the
jury in no uncertain terms to disregard it; but Appellant argues
that the testimony was so inflammatory that no instruction to
disregard it could prove efficacious. The State responds that no
instruction to disregard was called for because the testimony
was properly admitted; CCA agreed.
Appellant attached two letters that his appellate counsel
received from an assistant district attorney, apparently in rela‑
tion to another case and sent by mistake regarding a sheriff who
was charged with aggravated perjury. CCA overruled this point
of error without prejudice, so that Appellant may pursue any
Brady claim that further investigation might turn up.

Writ of Habeas Corpus
Ex parte Medina, No. 75,835-01 (Tex.Crim.App.
10/12/11); Remanded (5–4)
CCA received a document titled “Application for Writ of
Habeas Corpus” in connection with this death-penalty case.
HELD: The document was not in fact an “application for
writ of habeas corpus” under Tex. Code Crim. Proc. art. 11.071
because it only contained a short list of conclusory statements

and failed to plead specific facts upon which relief could be
granted. Furthermore, counsel waited until the last day possible
to file the document. Counsel said he knew what he was do‑
ing and thought it was a tactical advantage to proceed as such.
“Under these unique and extraordinary circumstances, involving
not habeas counsel’s lack of competence but his misplaced desire
to challenge the established law at the peril of his client,” CCA
concluded that under Article 11.071 § 4A(a), counsel failed to
file a cognizable writ application. Thus, under Section 4A(b)
(3), CCA shall appoint new counsel to represent applicant and
establish a new date for the application to be filed in the convict‑
ing court. CCA dismissed applicant’s pro se Motion to Amend
the Petition for State Habeas Corpus, held his original habeas
counsel in contempt of court, and entered an order denying
him compensation under Section 2A.

Court’s PDR
Geick v. State, No. 1734-10 (Tex.Crim.App. 10/5/11);
Affirmed (9–0)
Appellant was indicted for theft by deception. At trial, the
jury charge allowed for a conviction without limiting the man‑
ner in which the theft was committed. The jury found Appellant
guilty “as charged in the indictment” and sentenced him to 3
years in prison with a $10,000 fine. COA acquitted Appellant,
finding no evidence of deception. CCA refused the State’s PDR,
but granted review on its own grounds: Did COA err in requir‑
ing the State to prove theft by deception, where deception was
alleged in the indictment?
HELD: When the State unnecessarily pleads a statutory defi‑
nition that narrows the manner and means in which an offense
may be committed, that definition is “the law as authorized by
the indictment,” and thus the allegation must be proved beyond
a reasonable doubt. Because here the State unnecessarily pled
that the theft was by deception but provided no proof of decep‑
tion, the evidence was insufficient to support a conviction.

State’s PDR
State v. Davis, No. 0042-11 (Tex.Crim.App. 10/5/11);
Reversed, remanded (9–0)
Appellee pled guilty to burglary of a habitation with intent
to commit aggravated assault and was sentenced to 15 years’ im‑
prisonment. He subsequently filed a Motion for Reconsideration
or Reduction of Sentence. The trial court granted his motion,
without a hearing, and reduced the sentence to 12 years. Three
days later, the trial court signed a second judgment reducing his
sentence to 12 years. There is no record of an oral pronounce‑
ment of the modified sentence in the presence of all the par‑
ties. The State appealed, arguing that the trial court’s second
judgment was void because the sentence was not pronounced
in open court with the parties present. COA affirmed the order
reducing Appellee’s sentence.
HELD: While the trial court had authority to set aside
the sentence because Appellee’s motion was timely filed and

the effect of the order granting that motion was functionally
equivalent to granting a new trial on punishment, Appellee was
not properly sentenced because he was sentenced outside the
presence of his attorney or the State. Thus, the trial court should
resentence Appellee.

Appellant’s & Court’s PDRs
Adames v. State, No. 1126-10 (Tex.Crim.App. 10/5/11);
Affirmed COA, remanded to trial court (9–0)
In connection with an aggravated kidnapping, Appellant
was charged with capital murder. The jury convicted Appellant
of capital murder, and the trial court automatically sentenced
Appellant to life imprisonment without parole. COA found that
the evidence is legally sufficient to support Appellant’s convic‑
tion as a party to capital murder, but that the jury charge was
erroneous as the application paragraph did not include instruc‑
tions necessary for the jury to find Appellant guilty as a party.
“The actual charge at trial charged him with that offense [capital
murder] as a primary actor but, as a party, only with respect to
the underlying aggravated kidnapping.”
CCA granted Appellant’s PDR to determine whether COA
erred in refusing to review Appellant’s issues regarding legal
insufficiency under the Due Process Clause of the 14th Amend‑
ment to the U.S. Constitution, as required by Jackson v. Virginia,
443 U.S. 307 (1979). CCA granted an additional ground, on its
motion, to decide whether COA erred in failing to distinguish
between a sufficiency review under Malik v. State, 953 S.W.2d
234 (Tex.Crim.App. 1997), an independent state ground for
review, and Jackson, a federal constitutional review.
HELD: Both the state and federal standards measure the
sufficiency of the evidence against the elements of the offense, as
in a hypothetically correct jury charge; they diverge, however, in
distinguishing between “substantive elements,” the only elements
used in a Jackson analysis, and the Gollihar v. State, 46 S.W.3d
243 (Tex.Crim.App 2011), “elements of the offense as defined
by the hypothetically correct jury charge.” The hypothetically
correct jury charge may include elements that must be in the
charging instrument under Texas procedural rules, such as the
manner and means of an offense, but which lie outside the Texas
Penal Code and are not “substantive elements as defined by state
law” for a Jackson review.
Malik and its progeny, including Gollihar, established that
an appellate court should apply the Jackson standard to the hy‑
pothetically correct jury charge. As such, COA did not fail to
distinguish between sufficiency reviews under Malik and Jackson. COA correctly applied the Jackson standard and found the
evidence legally sufficient to support Appellant’s conviction.

Appellants’ PDRs
Tillman v. State, No. 0727-10 (Tex.Crim.App. 10/5/11);
Reversed, remanded (9–0)
Appellant was convicted of capital murder by a jury and
given the automatic punishment of life in prison. COA affirmed.

Appellant argues that the trial court improperly excluded testi‑
mony by Psychologist Malpass about the reliability of eyewitness
identifications, because the testimony was relevant and reliable as
it satisfied the three requirements of Nenno v. State, 970 S.W.2d
549 (Tex.Crim.App. 1998), for “soft sciences.”
HELD: Under Nenno, the proponent of the evidence must
establish that (1) the field of expertise involved is a legitimate
one, (2) the subject matter of the expert’s testimony is within
the scope of that field, and (3) the expert’s testimony properly
relies upon or utilizes the principles involved in that field. CCA
believes that psychology is a legitimate field of study, and that the
study of the reliability of eyewitness identification is a legitimate
subject within the area of psychology. The third prong is satisfied
by Malpass’ extensive experience in eyewitness research.
As for the relevancy challenge, while jurors might have
their own notions about the reliability of eyewitness identi‑
fication, that does not mean they would not be aided by the
findings of a trained psychologist on the issue. Furthermore,
Malpass’ testimony is sufficiently tied to the facts of this case.
CCA’s conclusion is not undermined by the fact that Malpass
was not present during the testimony of several witnesses.
Rushing v. State, No. 0727-10 (Tex.Crim.App. 10/5/11);
Affirmed (9–0)
Appellant was convicted of aggravated sexual assault of
a child and other sex offenses. The State successfully sought
an automatic-life enhanced sentence using Appellant’s prior
court-martial convictions under the Uniform Code of Military
Justice (UCMJ) for carnal knowledge and indecent acts with a
child. Tex. Penal Code § 12.42(c)(2)(B)(v) provides that if it is
shown that the defendant convicted of aggravated sexual as‑
sault has previously been convicted “under the laws of another
state containing elements that are substantially similar to the
elements” of indecency with a child, sexual assault, aggravated
sexual assault, or other enumerated offenses, the defendant shall
be sentenced to life imprisonment. COA held that because the
“UCMJ is subject to the legislative authority of the United States,”
Appellant’s sentence was not unlawfully enhanced.
HELD: Under the definition of “state” in Tex. Government
Code § 311.005(7), Appellant’s sentence was properly enhanced
to life imprisonment under Section 12.42(c)(2)(B)(v). Convic‑
tions “under the laws of another state” in Section 12.42(c)(2)
(B)(v) includes prior convictions under the UCMJ, regardless
of the serviceperson’s geographical location. Therefore, a prior
UCMJ conviction constitutes “conviction[s] under the laws of
another state” for purposes of Section 12.42(c)(2)(B)(v).
Soliz v. State, No. 0117-11 (Tex.Crim.App. 10/5/11);
Affirmed (8–1)
Appellant was indicted for continuous sexual abuse of a
young child under Jessica’s Law (Tex. Penal Code § 21.01). With‑
out objection from Appellant, the offense of aggravated sexual
assault was submitted to the jury as a lesser-included offense.

The jury found Appellant not guilty of continuous sexual abuse
of a young child, but guilty of aggravated sexual assault.
HELD: The trial judge makes an initial determination of
whether, as a matter of law, an offense qualifies as a lesser-in‑
cluded offense; the judge then decides whether the lesser offense
was raised by the evidence. Hall v. State, 225 S.W.3d 524 (Tex.
Crim.App. 2007). Appellant claimed Jessica’s Law created an
exception to this analysis and requires the jury to deliberate
whether a submitted lesser offense is in fact a lesser-included
offense of the crime charged; CCA disagreed. Subsection (e) of
Jessica’s Law declares that “an offense listed under Subsection
(c)” of the law “is considered by the trier of fact to be a lesser
included offense of the offense alleged under Subsection (b).”
Therefore, to the extent that a continuous-sexual-abuse indict‑
ment alleges certain specific offenses, an “offense listed under
Subsection (c)” of Jessica’s Law will always meet the first step
of the Hall analysis. Unlike cases in which the lesser offense is
not actually listed in the indictment (e.g., criminally negligent
homicide in a murder indictment), continuous sexual abuse is,
by its very definition, the commission under certain circum‑
stances of two or more of the offenses listed in Subsection (c).
The inclusion of “considered by the trier of fact to be” ensures
that the lesser-included offense was actually submitted to the
jury, considered by the jury, and found to be true.
Ouellette v. State, No. 1722-10 (Tex.Crim.App.
10/12/11); Affirmed (6–2)
Appellant was charged by information with DWI “by reason
of the introduction of alcohol, a controlled substance, a drug,
a dangerous drug, or a combination of two or more of those
substances into the body” after rear-ending a car. The trial court’s
charge repeated that language, and the jury convicted her. COA
affirmed.
CCA granted review to answer the following: “In a driving
while intoxicated case, where the evidence is legally sufficient
to support a conviction on the theory that the defendant was
intoxicated by . . . alcohol . . . is it proper for the trial court, in its
charge, to also authorize a conviction on an alternative theory
that the defendant was intoxicated by . . . a drug, or a combina‑
tion of alcohol and a drug . . . where the evidence merely shows
that medications prescribed for the defendant were found in her
car . . . ?”
HELD: The jury charge reflected the law as it applied to
the evidence produced at trial. Appellant appeared intoxicated,
police found in her vehicle a drug that could have produced the
observed symptoms of intoxication, and she refused a blood test.
While there was no direct evidence that Appellant consumed
the drug discovered by the officer, there was enough evidence
from which a rational juror could have found that she did.
Sweed v. State, No. 0273-10 (Tex.Crim.App. 10/19/11);
Reversed, remanded (8–0)
Appellant was indicted for the felony offense of aggravated

robbery, enhanced with two prior felony convictions. The trial
court denied Appellant’s requested jury instruction on the of‑
fense of theft. The jury found Appellant guilty of aggravated
robbery and assessed punishment at 38 years’ confinement.
CCA granted Appellant’s PDR to review the application of the
second step of the lesser-included-offense analysis. Tex. Code
Crim. Proc. art. 37.09.
HELD: CCA assumed that the first step of the analysis is
satisfied (i.e., that the lesser-included offense of theft is included
within the proof necessary to establish the charged offense of
aggravated robbery) and held that the second step is also met as
there was trial evidence that supported giving a theft instruction.
To prove aggravated robbery, the State must prove robbery plus
an aggravating factor, such as the defendant “uses or exhibits a
deadly weapon.” The robbery element of “in the course of com‑
mitting theft” is defined as “conduct that occurs in an attempt
to commit, during the commission, or in immediate flight after
the attempt or commission of theft.” If “in the course of com‑
mitting theft” could not be proven at trial, then the theft and
the assault were separate events, and Appellant could not be
found guilty of robbery or aggravated robbery. Consequently,
because Appellant did not dispute that he committed theft, the
central issue at trial was whether Appellant pulled a knife on the
victim. CCA found that there is enough evidence from which
the jury could have reasonably determined that theft is a valid,
rational alternative to aggravated robbery.

Court of Appeals
Summaries by Chris Cheatham of Cheatham Law Firm, Dallas
Sanchez v. State, No. 01-10-00433-CR (Tex.App.—
Houston [1st Dist] 5/19/11)
Judge of statutory county court, acting as a magistrate, did
not have authority to issue a search warrant for drawing blood
in a different county. “[U]nlike district judges, who may act for
one another, with no geographical restrictions . . . no such grant
of authority exists for statutory county court judges[.]”
Montgomery v. State, No. 14-09-00887-CR (Tex.App.—
Houston [14th Dist] 6/2/11)
D’s cell phone use at the time of auto accident insufficient
to support conviction of criminally negligent homicide. “One of
the State’s [expert witnesses] testified that he believed cell phone
usage was a factor in a growing number of accidents and could
have been a factor here, but he cited no data. . . . In addition to
failing to present any evidence of an increased risk of death, the
State also failed to present any evidence that such greater risk
was generally known and disapproved of in the community. . . .
Supported by additional scientific research and increased public
awareness, Texans may one day determine that cell phone us‑
age while operating a vehicle is morally blameworthy conduct

that justifies criminal sanctions; however, the State failed to
establish that such was the case in March 2008, at the time of
this accident.”
Carmen v. State, No. 01-10-00124-CR (Tex.App.—Hous
ton [1st Dist] 6/30/11)
State’s argument on punishment that “if [D] kills again, that
is on you” permissible, despite D’s argument that it interjects
new facts not on the record relating to D’s propensity to com‑
mit a future murder. “The State’s argument does not indicate
the likelihood of such a future occurrence. It merely poses the
hypothetical possibility that a person who has murdered once
could do so again. The evidence at trial supports the State’s
theory that [D] prepared for the murder by practicing firing the
pistol, that [D] lay in wait in order to ambush his father when
he arrived home after work, and that [D] showed no emotion
or remorse after killing his father.”
Delacerda v. State, No. 01-09-00972-CR (Tex.App.—
Houston [1st Dist] 7/21/11)
Officer’s testimony during murder prosecution regarding
witness’ identification of person in photo array, as being the one
present in the back of pickup truck involved in the shooting (this
testimony occurred after witness’ testimony that he did not recall
making such identification), fell within the hearsay exclusion
for identifications. “We agree with the rationale of the Illinois
Supreme Court and the District of Columbia Court of Appeals
that limiting admissible testimony under the identification ex‑
clusion to the hearsay rule solely to the declarant’s naming of
the identified individual and not allowing testimony regarding
what the declarant identified the individual as doing is unduly
restrictive.”
Deemed proper was State’s commitment question during
voir dire to determine whether venire could convict D in the
absence of physical evidence if the State otherwise proved the
elements of the offense beyond a reasonable doubt. “The ques‑
tions did not attempt to commit the prospective jurors to a
specific set of facts prior to the presentation of evidence at trial.
Rather, the only fact that the questions included was the absence
of physical evidence, such as DNA or fingerprinting evidence,
and this fact was necessary to test whether a prospective juror
possessed a bias against a phase of the law upon which the State
was entitled to rely[.]”
State v. Dominguez, No. 01-10-00428-CR (Tex.App.—
Houston [1st Dist] 7/28/11)
An individual’s diet and cologne affects his odor; this find‑
ing was properly used to exclude, as unreliable, evidence of
scent-discrimination lineup procedure in which three blood‑
hounds purportedly identified D’s scent on items from crime
scene. Also deemed unreliable was dog handler’s opinion due,
in part, to lack of oversight and verification of his test results.
“[Dog handler] stated his task in interpreting the dogs’ alerts is

subjective in nature. [State’s expert] stated it is up to the handler
to decide whether the dog ‘alerted.’ Neither [State’s expert] nor
[D’s expert] could discern the dog signals identifying an alert in
a video demonstration of [dog handler’s] scent-discrimination
lineup. . . . Finding 13 states that, unlike a dog’s alert to a bomb
or to drugs, the matching of a scent in a lineup is not verifiable.
Likewise, Finding 20 states that no laboratory analysis can verify
the scent-discrimination lineup. The undisputed evidence at the
hearing was that no analysis or instrument currently exists to
verify the results of a scent-discrimination lineup, and that only
the handler can verify that the dog has alerted to the correct
scent.”
Hassan v. State, No. 14-10-00067-CR (Tex.App.—Hous
ton [14th Dist] 7/28/11)
D raised inference of racial discrimination in jury selection,
where State used its three strikes to remove two (of five) Afri‑
can-American venire members and one (of two) Asian venire
members; State failed to rebut presumption of racial discrimi‑
nation, despite the prosecutor’s testimony. “[T]he prosecutor
testified that he exercised a strike on venire member 5, who is
Asian, because she was a certified public accountant (CPA). The
prosecutor stated that he never seats a person who works as a
CPA on any jury. In his view, CPAs tend to overanalyze cases.
. . . Therefore, the prosecutor offered a race-neutral reason for
striking one of the two Asian venire members. . . . The prosecutor
also testified at the Batson hearing that, in examining the 2005
trial record, he could not recall why he struck venire member 2
and venire member 8. . . . In response to cross-examination ques‑
tions, the prosecutor likewise could not recall anything specific
about these particular venire members, though he added, ‘I can
tell you without a doubt that I never struck a [potential] juror
for an improper reason including race or sex. While I cannot
sit here and tell you today why they were struck, I can tell you
with certainty they were not struck for any improper reason.’ A
prosecutor may not rebut the presumption merely by denying
that he had a discriminatory motive or by ‘affirming his good
faith in individual selections.’ ”
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Motion to Exclude Service Dog Accompanying the
State’s Witness Before the Jury
Jason D. Cassel
CAUSE NO. _______________
STATE OF TEXAS

§

IN THE DISTRICT COURT

§
vs.

§

_____ JUDICIAL DISTRICT

§
_______________________

§

_____________ COUNTY, TEXAS

MOTION TO EXCLUDE SERVICE DOG ACCOMPANYING THE
STATE’S WITNESS BEFORE THE JURY
COMES NOW the Defendant, by and through his undersigned counsel, Jason D. Cassel, who makes this motion to
exclude the presence of the State’s “service” dog from accompanying the State’s witness before the jury and in support
of would show the following:
I.
The Defendant stands accused of aggravated sexual assault of child. The complainant is a nine year old female.
The State has supplied the complainant with a “service” dog to accompany her to and at the witness stand during her
testimony before the jury though she has no known disability. The “service” dog in question has been supplied by the
Smith County District Attorney’s Office. The State has advertised their intended use of this dog in trials through the media
and even advertised the price at $50,000. (See local news story, http://www.kltv.com/story/14079329/macy-the-dogcomforts-abused-children-only-of-her-kind-in-tx?redirected=true).
II.
Texas Health and Safety Code §121.002 provides that:
“Assistance animal” means an animal that is specially trained or equipped to help a person with a disability
and that:

(A) is used by a person with a disability who has satisfactorily completed a specific course of training in
the use of the animal; and
(B) has been trained by an organization generally recognized by agencies involved in the rehabilitation of
persons with disabilities as reputable and competent to provide animals with training of this type.
“Person with a disability” means a person who has a mental or physical disability, including mental retardation,
hearing impairment, deafness, speech impairment, visual impairment, or any health impairment that requires
special ambulatory devices or services.
Furthermore, §121.006 provides that a person who uses an assistance animal with a harness or leash of the type
commonly used by persons with disabilities who use trained animals, in order to represent that his or her animal is a
specially trained assistance animal when training of the type described in Section 121.002(1)(B) of this chapter has not
in fact been provided, is guilty of a misdemeanor and on conviction shall be punished by a fine of not more than $200.
III.
Counsel believes the presence of “Macy” the “service” dog will prejudice the defendant and deny him due process
of law, right to a fair trial, and violate the confrontation clause of the Sixth Amendment of the United States Constitution, Article 1 Sec. X of the Texas Constitution and Articles 1.03, 1.04 and 1.05 of Texas Code of Criminal Procedure.
Generally, our courts have found allowing the witness to carry an item with them to the witness stand or allowing a
family member to stand next to the witness to be a “procedural modification” to the trial. See generally Sperling v. State,
924 S.W.2d 722, 726 (Tex. App.—Amarillo 1996, pet. ref’d) (witness allowed to take a teddy bear with them to testify.);
Carmona v. State, 880 S.W.2d 227 (Tex. App.—Austin 1994), vacated & remanded on other grounds, 941 S.W.2d 949
(Tex.Crim.App. 1997) (witness’ sister was allowed to hold her hand while testifying.); Conrad v. State, 10 S.W.3d 43
(Tex.App.—Texarkana 1999, pet. ref’d) (witness’ mother allowed to stand next to him while testifying.).
These opinions instruct that this Court must determine: (1) whether an important state interest exists, and (2) whether
the procedural modification used in this trial was necessary to further that interest. See Carmona, 880 S.W.2d at 233,
citing Maryland v. Craig, 497 U.S. 836, 110 S. Ct. 3157, 111 L. Ed. 2d 666 (1990).
The presence of “Macy the service dog” is much more than a modification; rather her presence alters the courtroom dynamic. In each of the cases cited herein where a modification was permitted, the court permitted a person or
inanimate object to accompany the witness or the testimony was taken via closed circuit television. While one would
naturally expect a family member to offer and provide support as one would also expect a teddy bear to be comforting to a child. A service dog, however, has a unique place in our society. As indicated above, the Health and Safety
Code not only defines service animals but also imposes criminal penalties for having an impostor service animal. For
instance, when we as member of society see a person on the street, store, movie theater, or restaurant with a service
dog, we assume that their need or disability has been evaluated and validated by someone of authority because our
law regulates the use of service animals and prohibits their improper use or one from falsely representing an animal to
be a service animal.
For these reasons, we subconsciously believe a doctor or other qualified person has evaluated that person and approved or prescribed the use of a specially and expensively trained “service” dog. We do not question why that person
has the service dog or if they really need the assistance, we assume the need is genuine and has been validated.
Here, the complainant would enjoy that same instant credibility to her claims. Once the jury sees “Macy” with
the complainant, they will naturally believe that someone with expertise must have evaluated and validated her need,
providing credence to her claims. The jury will tend to believe her before she says a word and no instruction this court
could give would be adequate to prevent the harm. Instead, an instruction would only further point out the obvious and
reinforce to the jury to disregard what they already believe, that the presence of “Macy the service dog” is significant
and meaningful.

PRAYER
WHEREFORE PREMISES CONSIDERED, Counsel prays that this Court hold a hearing outside the presence of the
jury and prior to the witness and “service dog” entering the courtroom, and after hearing exclude “Macy the service
dog” from accompanying the complainant to the witness stand.
Respectfully submitted,
ALBRITTON LAW FIRM
By: _________________________
JASON D. CASSEL
SBN 24006970
P.O. Box 2649
Longview, Texas 75606
Tel: 903-757-8449
Fax: 903-758-7397
		jdc@emafirm.com
		
Attorney for Defendant,
		_________________________

CERTIFICATE OF SERVICE
I hereby certify that a true and correct copy of the above and foregoing instrument has been hand delivered to the
District Attorney presently assigned to this case, on this the ____ day of ________________, 2011.

______________________________
JASON D. CASSEL

CAUSE NO. _______________
STATE OF TEXAS

§

IN THE DISTRICT COURT

§
vs.

§

_____ JUDICIAL DISTRICT

§
_______________________

§

_____________ COUNTY, TEXAS

ORDER
On this day came on to be heard the Accused’s Motion to Exclude Service Dog Accompanying the State’s Witness
Before the Jury. The Court having considered the motion is of the opinion that said motion should be:
_________GRANTED and Macy shall not be present with the witness before the jury.
SIGNED and ENTERED this _ day of __ , 2011.

_______________________________________
JUDGE PRESIDING
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