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 Significant Decisions Report
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emailed weekly.
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 State Motions CD
New members will receive a comprehensive CD of state
forms and motions,including DWI, post-trial, pretrial, and
sexual assault motions.

 Membership Certificate
Display your TCDLA membership with pride! New members
will receive a personalized certificate by mail. Members of 25
years receive a special certificate.

Capital Assistance Attorney
Rick Wardroup
(806-763-9900) (Lubbock)
rwardroup@tcdla.com

Assistant Executive Director
Melissa J. Schank x724
(512-646-2724)
mschank@tcdla.com

Communications Director
Voice Information
Craig Hattersley x733
(512-646-2733)
chattersley@tcdla.com

Controller
Donna Hurta x727
(512-646-2727)
dhurta@tcdla.com

Accounts Payable Specialist
Cristina Abascal x725
(512-646-2725)
cabascal@tcdla.com

Database Coordinator
Membership Information
Miriam Rendon x732
(512-646-2732)
mrendon@tcdla.com

Seminar Planner
Nicole Golan x729
(512-646-2729)
ngolan@tcdla.com

Administrative Assistant
Jamie Pulaski-Williams x721 or 0
(512-646-2721)
jwilliams@tcdla.com

Seminar Associate
Amanda Martinez x735
(512-646-2735)
amartinez@tcdla.com

CONTACT US

committee chairs

Austin Home Office
6808 Hill Meadow Drive
Austin, TX 78736
512-478-2514 • phone
512-469-9107 • main fax
512-469-0512 • seminar fax

Lubbock Office
915 Texas Ave.
Lubbock, TX 79401
806-763-9900 phone
806-769-9904 fax

h Affiliate Criminal Defense Bars
Bobby D. Mims
(903) 595-2169

h Ethics
Robert Pelton
(713) 524-8471

h Amicus Curiae
Brian W. Wice
(713) 524-9922

h Federal Law
Richard Alan Anderson
(214) 767-2746

h Budget & Finance
Samuel E. Bassett
(512) 476-4873

h Financial Development
William S. Harris
(817) 332-5575

h CDLP
Jeanette Kinard
(512) 854-3030

h Financial Records Transparency
Policy
Clifton L. “Scrappy” Holmes
(903) 758-2200

h Corrections & Parole
David P. O’Neil
(936) 435-1380
h Courthouse Access Lawyer
Badges
Lori A. Botello
(713) 2029403
h Death Penalty
Jack Stoffregen
(806) 775-5660
h Bylaws
Adam L. Kobs
(210) 223-4177
h Driving While Intoxicated
Lawrence G. Boyd
(214) 691-5630

strike force

staff directory

Executive Director
Joseph A. Martinez x726
(512-646-2726)
jmartinez@tcdla.com

District 1
West Texas
Jim Darnell
Mike R. Gibson
Mary Stillinger
District 2
Permian Basin
Tip Hargrove
Woody Leverett
District 3
Panhandle
Chuck Lanehart
Bill Wischkaemper
District 4
North Texas
Don Wilson
Randy Wilson
District 5
Tarrant County
Mark Daniel
Michael P. Heiskell
Larry Moore
Greg Westfall
District 6
Dallas County
Richard Anderson
Ron Goranson

Law Enforcement Integrity
h 
Database Collection
William S. Harris
(817) 332-5575
h Lawyers Assistance
David W. Kiatta
(713) 785-8005
h Legislative
Mark G. Daniel
(817) 332-3822
h Listserve
W. Troy McKinney
(713) 951-9994

Bob Hinton
George Milner
Gary Udashen

District 11
Hill Country
Emmett Harris

District 7
Northeast Texas
Buck Files
Craig Henry
Scrappy Holmes
Bobby Mims
David E. Moore
Barney Sawyer

District 12
Valley
George Altgelt
Joe Connors
Bobby Lerma
Sheldon Weisfeld

District 8
Central Texas
Kerri AndersonDonica
W. W. Torrey
District 9
Travis County
Sam Bassett
Betty Blackwell
David Botsford
David Frank
Keith Hampton

District 13
Southeast Texas
James Makin
Larry McDougal
District 14
Harris County
Nicole DeBorde
Danny Easterling
Robert Fickman
JoAnne Musick
Katherine Scardino
Grant Scheiner
Stan Schneider
George Secrest

District 10
Bexar County
Gerry Goldstein
Cynthia Orr

h Public Defenders
Jaime E. Gonzalez
(956) 292-7040
h Rural Practice
Theodore A. Hargrove III
(325) 653-6931
h CLE Topics Identification
Danny Easterling
(713) 228-4441
h Strike Force
Michael P. Heiskell
(817) 457-2999

h Hall of Fame
Clifton L. “Scrappy” Holmes
(903) 758-2200

h Strategic Planning
Samuel E. Bassett
(512) 476-4873

h TCDLA Law Student
Committee
John Convery
(210) 738-9060

h Indigent Defense Database
Collection Issues
William S. Harris
(817) 332-5575

h Mental Health
Carole J. Powell
(915) 546-8185

h Technology
Grant M. Scheiner
(713) 783-8998

h Minority/Diversity Issues
Angela J. Moore
(830) 816-5487

h Young Lawyers
Jessica S. Phipps
(210) 394-3833

h Innocence
Jeff Blackburn
(806) 341-6679
h International Consequences
Jo Ann Jacinto
(915) 546-8185 x4313
h Judicial Integrity
W. Troy McKinney
(713) 951-9994

h Nominations
Lydia Clay-Jackson
(936) 760-2889
h Prosecution Integrity
Kerri K. Anderson-Donica
(903) 872-7107

CLE & Events . . .
Providing legal education across the state

 November 2011
November 3–4
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November 4
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with San Antonio Criminal Defense
Lawyers Association
San Antonio, TX
November 16
CDLP | Public Defender DWI | cosponsored with National College for
DUI Defense
Edinburg, TX
November 17–18
CDLP | Capital Litigation
South Padre Island, TX
 December 2011
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TCDLA Executive and CDLP
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December 9
TCDLA | No Means No: How to
Scientifically Defend the No Refusal
Case
Austin, TX
December 9
CDLP | 4th Annual Hal Jackson
Memoral Jolly Roger Criminal Law
Seminar
Denton, TX

 January 2012
January 4
CDLP | Nuts ’n’ Bolts | co-sponsored
with Lubbock Criminal Defense
Lawyers Association
Lubbock, TX
January 5–6
CDLP | 31st Annual Prairie Dog
Lawyers Advanced Criminal Law
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Criminal Defense Lawyers Association
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with National College for DUI Defense
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J. Gary Trichter

Being a Defense Lawyer: Taking the Constitutional
High Road—Winning Is Not Everything
hold these truths to be self-evident, that all men are created equal, that they are
“Weendowed
by their Creator with certain unalienable Rights, that among these are

Life, Liberty and the pursuit of Happiness.”
With these words, John Adams, Dr. Benjamin Franklin, Roger Livingston, Roger Sherman,
Robert R. Livingston, and Thomas Jefferson set the stage in our Declaration of Independence
for the Bill of Rights and our job as criminal defense lawyers. Two of those inalienable Rights,
and maybe the two most important in the Bill of Rights, are the Sixth Amendment’s rights
to “an impartial jury . . . and to have the Assistance of Counsel for his defense.” Of the two,
it is the right to counsel that is arguably the most important because it is that one which
protects all of the others.
The role of defense counsel was best summed up in Justice White’s concurring opinion,
joined by Justices Harlan and Stewart, in the landmark 1967 case of United States v. Wade.
There, the concurring Justices said:

President’s
Message

Law enforcement officers have the obligation to convict the guilty and to make sure
they do not convict the innocent. They must be dedicated to making the criminal
trial a procedure for the ascertainment of the true facts surrounding the commission
of the crime. To this extent, our so called adversary system is not adversary at all; nor
should it be. But defense counsel has no comparable obligation to ascertain or present
the truth. Our system assigns him a different mission. He must be and is interested
in preventing the conviction of the innocent, but absent a voluntary plea of guilty, we
also insist that he defend his client whether he is innocent or guilty. The State has the
obligation to present the evidence. Defense counsel need present nothing, even if he
knows what the truth is. He need not furnish any witnesses to the police, or reveal
any confidences of his client, or furnish any other information to help the prosecu‑
tion’s case. If he can confuse a witness, even a truthful one, or make him appear at
a disadvantage, unsure or indecisive, that will be his normal course. Our interest in
not convicting the innocent permits counsel to put the State to its proof, to put the
State’s case in the worst possible light, regardless of what he thinks or knows to be
the truth. Undoubtedly there are some limits which defense counsel must observe,
but more often than not, defense counsel will cross examine a prosecution witness,
and impeach him if he can, even if he thinks the witness is telling the truth, just as
he will attempt to destroy a witness who he thinks is lying. In this respect, as part of
our modified adversary system and as part of the duty imposed on the most honor‑

able defense counsel, we countenance or require conduct
which, in many instances, has little, if any, relation to the
search for the truth.
Interestingly and importantly, the defense lawyer has no
ethical obligation to win the client’s case. Absent having an in‑
nocent client, the good, or even great, defense lawyer knows
not to put winning the case as the exclusive priority. Rather, the
lawyer’s ethical and constitutional focus must be on protecting
the client’s right to a fair trial. Like it is said in sports, it’s not
whether you win or lose, but how you play the game. For the
defense lawyer, it must not be all about winning, but how the
justice system played—was the trial fair?
My 31 years as a criminal defense lawyer have taught me
that far too many prosecutors and defense lawyers (and judges)
unthinkingly get caught up in the competiveness of our adver‑
sary system. Sadly, they are of the wrong mindset: “It is all about
the win.” Such thinking does a grave disservice to our justice
system and to lawyers and judges who perpetuate it because the
mindset ought to be “it is all about system working correctly
and being fair.”
With an innocent client, it is morally just and expected that
the defense lawyer would want the client to be exonerated. With
the guilty client, however, is it right to have the same want? There
is no black-and-white answer to this question for all situations or
clients. For example, in some circumstances, a conviction’s label,
punishment and/or collateral consequences can yield too great
an injustice for it to be just. In other circumstances, the client
may already be truly repentant and rehabilitated so that justice
does not require a conviction. But yet, in other circumstances,
where a client is actually guilty and then found guilty, if there
was a fair trial, defense counsel ought to be satisfied and proud

that justice was done. In this last example, if the trial was fair,
then both the criminal justice system and defense counsel win.
Indeed, when this happens, society and America wins. Clearly,
there is no glory in freeing the guilty but there is great honor
in standing up and defending that person’s right to a fair trial.
I am a diehard history buff. Our American History has been
and is important to me. In my view, the 2.5 million U.S. Soldiers
who died or were wounded protecting our country since its birth
ought to have an everlasting lasting value that can and should be
related to what we do. I believe these honored military men and
women have consecrated our rights with their blood, making
those rights, sacred and in need of unceasing protection. Being
a good defense lawyer is hard and demanding work. It takes a
special vision, a lot of courage, and heightened constitutional
understanding to properly do our job. The responsibility of
protecting the rights of another is awesome. Without a doubt,
done right and for the right reasons, being a defense lawyer is a
most honorable profession. Like the solider, our mission is pure
and patriotic when we battle for others, and not for ourselves.
And so, I say to you as your president that your fundamen‑
tal duty is not to the truth, nor is to win a “not guilty” for your
client, but rather, it is to police the government to make sure
constitutional rights are honored, respected, and protected – as
much for the guilty as for the innocent. I am proud to be part
of this Association because the members of this group are the
true spirit and champions of fairness and justice. Absent you
constitutional fighters, there would be no constitution! Thank
you for your courage and patriotism.
J. Gary Trichter
Your TCDLA President

FIRST TIME OFFENDERS
INTRO TO TDCJ
The purpose of our company is to help your clients who are going to TDCJ for the first time.
We explain what will happen to them in TDCJ. What they should or should not do. We want
them to be safe and stay out of trouble with other inmates and staff.
Not only will you be providing additional service to your client, at no cost to you, you will
be eliminating a lot of phone calls to you. The questions about TDCJ from your clients, their
moms, and other family members will come to us. By having Texas Prison Consultant take
these calls you will save time and money. We are not attorneys and can not answer legal
questions.
Please call us at (830)626-0672 or email Texas Prison Constant at napctx@yahoo.com or
www.texasprisonconsultant.com. We will answer any questions you might have.

Texas Prison Consultant

Joseph A. Martinez

S

pecial thanks to our course directors, E. G. “Gerry” Morris (Austin), Sam Bassett (Aus‑
tin) and Marjorie Bachman (Austin), for TCDLA “Defending Those Accused of Sexual
Assault” seminar held in Austin. Thanks to their fine efforts, we had 173 attendees. This
seminar will be held again in Houston on December 6–7, 2012. Please plan on joining us.
Special thanks to our course directors, Mark Kelly (Texas City), David Moore (Longview),
and Jeanette Kinard (Austin), for our CDLP “Wining Trial Tactics” seminar held in Galveston.
Thanks to their fine efforts we had 83 attendees. The next “Winning Trial Tactics” seminar
will be held in Waco on April 5, 2012. Please plan on joining us.
Special thanks to Eric Willard (El Paso County Public Defender Office), course director
for the “4th Annual El Paso County Mental Health Law Conference” held in El Paso. Thanks
to his fine efforts we had 174 attendees.
The Court of Criminal Appeals in Texas has been awarded a Department of Justice
Capital Case Litigation Initiative grant in the amount of $249,840. This two-year award will
support capital case training for both criminal defense attorneys representing indigent de‑
fendants and prosecutors. TCDLA is appreciative of the Court of Criminal Appeals (CCA)
for including TCDLA/CDLP in the grant submission. TCDLA/CDLP will be involved in
the training of defense attorneys. With CDLP facing a 16 percent reduction in their (CCA)
grant funding, the Capital Case Litigation Initiative grant is a welcome resource during these
challenging economic times. The grant promises to have a substantial impact on capital
litigation throughout the state of Texas.
The TCDLA Board of Directors met in Austin on September 24, 2011. The following is
a summary of the board meeting.
4Gary Trichter (President) started a new item at the board meeting. He asked for board

Executive
Director’s
Perspective

volunteers to read an inspirational passage. The purpose of these readings is to begin
the board meeting with positive and uplifting thoughts. Gary hopes that these readings
will be embraced by everyone, and that the practice will become a board tradition. The
following passages were read (the full text is available at www.tcdla.com/cleandevents/
boardmeetings.htm):
• Gary Trichter read a letter by Charlie Butts, TCDLA Past President (San Antonio),
speaking about TCDLA and what TCDLA has meant to him
• Benny Ray (Austin), “We All Need a Parachute”

• R
 ob Fickman (Houston), “The Best Fights Are the Ones
We Fight Together” and “It Is Important to Remember
Those that Have Gone Ahead of Us”
4 A moment of silence was observed for our Fallen Hero‑
ines and Heroes: William “Bennie” House (McKinney), Pat
Barber (Colorado City), Elaine M. Ferguson (Abilene), and
Robert Kahn (San Antonio). Past President Stan Schneider’s
mother, Mrs. Sadie Schneider, also passed away.
The following were Informational items.
4 Gary presented a summary of TCDLA membership and

TCDLA and CDLP seminar training this past fiscal year,
FY 2011 (September 1, 2010, through August 31, 2011):
		 1)	TCDLA membership is 3,149 as of September 1, 2011.
This is a 9.53% increase from 2009.
		 2)	The following were the top four providers of CLE hours
in Texas for September 1, 2010, through August 31, 2011:
			 a) State Bar of Texas
278,128.25 hrs
			 b) University of Texas Law School 77,314.25 hrs
			 c) TCDLA and CDLP
39,888.25 hrs
			 d) Dallas Bar
27,175.50 hrs
		 3)	TCDLA and CDLP combined to train 6,473 lawyers
(TCDLA 2,881/CDLP 3,592).
4 Gary thanked the board members, course directors, speak‑
ers, TCDLA members, and staff for their work and dedica‑
tion.
4 Gary congratulated Kameron Johnson, Juvenile Public
Defender (Austin), and the Travis County Juvenile Public
Defender’s Office on its Thirty-Year Anniversary.
4 Melissa Schank, Assistant Executive Director, gave an up‑
date on technology . TCDLA will work with Grant Scheiner,
Chair of the Technology Committee, on the following items
this year:
		 1)	Updating the TCDLA application for the iPhone and
Droid platforms (overall feedback from members has
been positive)
		 2)	Developing an organization app for TCDLA’s website,
which will allow for paying dues, registering for a semi‑
nar, or purchasing publications
		 3) Having web videos available for online CLE
		 4)	Top five TCDLA legal publications sellers will be avail‑
able on Amazon for eBooks
		 5)	Looking at different options for committee meetings:
one- and two-way video conferences
The following are motions passed by the board:
4 Motion to approve minutes from June 10, 2011, TCDLA

Board Meeting and June 11, 2011, TCDLA Annual Meet‑
ing, both held in San Antonio, along with the following

		
		
4
4

two electronic votes:
1) Deandra Grant to replace Russell Wilson on the board
2)	PDF Membership Directory emailed to all members
Motion to approve the TCDLA FY 2012 Budget ($1,374,075)
Motion to approve TCDLA Affiliation for the Galveston
County Criminal Defense Lawyers Association.

John Ackerman (Sunrise Beach) is our course director for
TCDLA’s first four-day Psychodrama Program at the Round
Top Festival Institute January 11–14, 2012, limited to 60 spots.
Tuition is $750 per person (includes lodging and meals). Sti‑
pends are available for Public Defenders by the CDLP grant.
TCDLA, CDLP, and TCDLEI are all providing funds for this
unique training event. There will be no onsite registration. Please
see our website for more information.
All TCDLA members are cordially invited to attend your
next TCDLA Board of Directors Meeting to be held in down‑
town Houston on Saturday morning, December 3, 2011, at the
Crowne Plaza Hotel, located at 1700 Smith St.
Please save the date to join us at the 25th Annual Rusty
Duncan Advanced Criminal Law Course June 7–9, 2012. Our
course directors will be Troy McKinney, Stephanie Stevens, and
Doug Murphy, with our associate course directors Sharon Curtis,
Sarah Roland, and Marjorie Bachman. The theme will be “Ri‑
din’ for Justice—Celebrating 25 Years,” a cowboy theme. There
will be a fun run, and healthy lifestyle options will be available.
Register now to take advantage of the early-bird registration
rate, and book your hotel.
Good verdicts to all.

TCDLA is all
Thumbs Up!
TCDLA seminars will now offer a
reusable thumb drive with all materials.
Register for a TCDLA event and get your
thumb drive today. TCDLA is moving
forward with several new technology
items and applications.

Greg Westfall

I

n my May 2010 President’s Column in the Voice, I shared my view of forensic science in
this state. I lamented the abysmal history of forensic science and that innocent individuals
who have been incarcerated and that our Court of Criminal Appeals has been non-responsive.
In my column, I stated:
It is a credibility problem. It is a problem caused by a lack of leadership. I believe that
the Court has a duty to instill in the people confidence in the integrity of our judicial
system. I believe that this Court must assume its ultimate role as the super gatekeeper
of forensic science.
A lot has happened since that column was written. The Court of Criminal Appeals
has, in a series of cases, acted in its “super” gatekeeper role. First, in Coble v. State, 330 S.W.
3d 253 (Tex. Crim. App. 2010), and Winfrey v. State, PD-0987-09 (Tex. Crim. App. 2010),
the Court explained why trial courts should not have allowed experts to testify based on
the methodology used to formulate their opinions. In Coble, supra at 279–280, the Court
scrutinized the record and the scientific problems with the testimony of Dr. Richard Coons
regarding future dangerousness in a death penalty case and stated:
Based upon the specific problems and omissions cited above, we conclude that the
prosecution did not satisfy its burden of showing the scientific reliability of Dr. Coon’s
methodology for predicting future dangerousness by clear and convincing evidence
during the Daubert/Kelly gatekeeping hearing in this particular case.
The Court clearly emphasized the importance that an expert’s methodology be scientifically
sound and subject to peer review.
In Winfrey, supra, the Court determined that dog sniff lineup identification evidence, in
which a dog handler placed the accused at the scene of a murder, was insufficient to support
a murder conviction. There, the Court stated:

Editor’s
Comment

Like our sister courts across the country, we now hold that scent-discrimination
lineups, whether conducted with individuals or inanimate objects, to be separate and
distinct from dog-scent tracking evidence. “Even the briefest review of the scientific
principles underlying dog scenting reveals that, contrary to the conclusions of many
courts, there are significant scientific differences among the various uses of scenting:
tracking, narcotics detection, and scent lineups.” Andrew E. Taslitz, Does the Cold
Nose Know? The Unscientific Myth of Dog Scenting, 42 Hastings L. J. 15, 42 (1990)
(explaining that drug detection canines need only determine whether a specific scent
is present. Tracking dogs, on the other hand, have the benefit of using both vegeta‑
tive scents and human scent, while canines performing scent lineups must find one

specific scent among many competing, similar scents).
The FBI agrees, noting that tracking canines use hu‑
man scent and environmental cues to locate the track
of an individual. Allison M. Curran, et al., Analysis of
the Uniqueness and Persistence of Human Scent, 7 Fo‑
rensic Sci. Comm. 2 (2005). Accordingly, we conclude
that scent-discrimination lineups, when used alone or
as primary evidence, are legally insufficient to support
a conviction. Like the Supreme Court of Washington,
we believe that “[t]he dangers inherent in the use of dog
tracking evidence can only be alleviated by the presence
of corroborating evidence.” Loucks, 656 P.2d at 482. To the
extent that lower-court opinions suggest otherwise, we
overrule them and expressly hold that when inculpatory
evidence is obtained from a dog-scent lineup, its role in
the courtroom is merely supportive.
(Slip opinion at p.7)
In both Coble and Winfrey, the Court of Criminal Appeals clearly
told trial courts that they most review the methodology of ex‑
perts before opening the gate to the courtroom. Simply because
a witness wears a white coat and is proffered by the State does
not mean that the expert’s testimony is admissible.
Most recently, in Tillman v. State, PD-0727-10 (October 5,
2011), a unanimous Court of Criminal Appeals, in an opinion
written by Judge Barbara Hervey, held that a trial court erred
in prohibiting Dr. Roy Malpass, a defense expert on eyewitness
identification, from testifying in a capital murder case. After re‑
viewing the trial record and arguments presented, Judge Hervey
clearly stated that the proponent of an expert witness must satisfy
two things: (1) that the testimony is based on a reliable scientific
foundation, and (2) that it be relevant to the issues in the case.
Hartman v. State, 946 S.W.2d 60, 62 n. 4 (Tex.Crim.App.1997).
The opinion emphasized that:
the focus of the reliability analysis is to determine
whether the evidence has its basis in sound scientific
methodology such that testimony about “junk science” is
weeded out. Jordan, 928 S.W.2d at 555. Expert testimony
in the field of psychology pertaining to the reliability of
eyewitness identifications is a “soft science.” See Weatherred v. State, 15 S.W.3d 540, 542 (Tex.Crim.App.2000).
Consequently, to establish its reliability, the proponent
must establish that “(1) the field of expertise involved
is a legitimate one, (2) the subject matter of the expert’s
testimony is within the scope of that field, and (3) the
expert’s testimony properly relies upon or utilizes the
principles involved in that field.” Id.; Nenno, 970 S.W.2d
at 561. This analysis is “merely an appropriately tailored
translation of the Kelly test to areas outside of hard sci‑
ence.” Nenno, 970 S.W.2d at 561.

The Court also made two additional points. Specifically, that
expert testimony becomes relevant when the expert makes an
effort to tie pertinent facts of the case to the scientific principles
which are the subject of his testimony. And of more import, the
Court noted that under TRE Rule 702, the question is not whether
the jurors know something about this subject, but whether the
expert can expand their understanding in a relevant way.
But the true importance of the opinion is that it points out
the conflict between science and law. Our Court pointed out
that since the Supreme Court’s decision United States v. Wade,
388 U.S. 218, 228, 87 S.Ct. 1926, 18 L.Ed.2d 1149 (1967), the
“vagaries of eyewitness identification are well-known; the annals
of criminal law are rife with instances of mistaken identification.”
The Court stated that:
Since then, eyewitness identification has continued
to be troublesome and controversial as the outside world
and modern science have cast doubt on this crucial piece
of evidence. As Malpass pointed out in his testimony,
eyewitness identification that is not properly conducted is
a major factor behind wrongful conviction. The Supreme
Court of New Jersey has articulated its concern for the
current state of eyewitness identification:
[A] vast body of scientific research about human
memory has emerged. That body of work casts doubt on
some commonly held views relating to memory. Study
after study revealed a troubling lack of reliability in eye‑
witness identifications. From social science research to
the review of actual police lineups, from laboratory ex‑
periments to DNA exonerations, the record proves that
the possibility of mistaken identification is real. Indeed,
it is now widely known that eyewitness misidentification
is the leading cause of wrongful convictions across the
country. Henderson, 2011 N.J. LEXIS 927, at *14–16.
The Tillman decision sets the ground work for a challenge
to the test for admissibility of eyewitness testimony.
The real value of Coble, Winfrey, and Tillman is that they
highlight methodology, reliability, and relevance as precon‑
ditions to admissibility. Scientific testimony is not admissible
unless the proponent of the expert testimony proves (1) that
the field of expertise involved is a legitimate one, (2) that the
subject matter of the expert’s testimony is within the scope of
that field, and (3) that the expert’s testimony properly relies
upon or utilizes the principles involved in that field. It is now
abundantly clear that trial courts have a duty to even-handedly
apply these principles no matter who sponsors the expert. Coble
and Winfrey involved testimony of experts testifying for the State,
whereas Dr. Malpass was a defense expert in Tillman. It appears
change is on the horizon in Texas. The “super” gatekeeper ap‑
pears awake, alive, and well. We will now have to wait and see
if our trial courts understand the lessons the Court of Criminal
Appeals has now given them.

Robert Pelton

S

ince the beginning of American history, there has been a fight for democracy and freedom.
We, as Americans, have the Constitution and Bill of Rights to guide us. Thousands of men
and women have died on the battlefield, or have been emotionally or physically wounded to
defend our way of life. Criminal defense lawyers are in the law enforcement business, just
as are police officers, deputies, federal agents, and all other members of the constabulary.
Our job as criminal defense lawyers is to make sure the state and federal laws are followed.
When cases are dismissed because of legal errors, some people claim they got off on legal
technicalities. That is not true. They got off because someone did not follow the law. Many
of the cases we win are not because we are legal geniuses but because the judge, prosecutor,
or constabulary did not follow the law. When these individuals lie, cheat, or hide evidence,
they are dishonoring all the veterans who served this great country. It should make you mad
when they do these dishonorable acts. There was a high profile case in Houston a few weeks
ago where the prosecutor took it upon himself to tell a jury, after a not guilty verdict, of all the
bad acts he could not present during trial because of the judge’s ruling. There were allegations
that the prosecutor violated Texas Disciplinary Rules of Professional Conduct Rule 3.06. The
following motion, shared with me by a fellow attorney, should be filed if you have concern:
CAUSE NO. 1745634
STATE OF TEXAS

§

IN THE COUNTY COURT

VS.

§

AT LAW NO. 5 OF

JOHN DOE

§

HARRIS COUNTY, TEXAS

DEFENDANT’S MOTION TO PROTECT THE FAIRNESS OF FUTURE JURIES

Ethics &
The Law

TO THE HONORABLE JUDGE OF SAID COURT:
1. The Defendant in this case has a prior criminal history which will not be admissible in the
guilt/innocence part of this criminal trial absent the Defense opening the door; which it
will not do. Defense Counsel is concerned, should this case end in a “not guilty” verdict or
with a discharge of a hung jury, that the prosecutors may improperly attempt to share their
knowledge of the Defendant’s prior criminal history with discharged jurors in an attempt
to adversely influence future actions against other defendants. A prosecutor can easily do
so by telling discharged jurors defendant’s prior criminal history; that during the guilt/innocence part of the trial a jury cannot be told of that criminal history; that the defendant’s
history shows a disrespect for the law; that defendant shows a predisposition to break
the law; and defendant this predisposition is evidence that committed the crime he was

charged with. Of course, the fear here is that the discharged
jurors will leave believing that all criminal defendants have
hidden prior criminal histories. In support hereof, Counsel
for the Defendant would show:
2. Texas Disciplinary Rule 3.06 of Professional Conduct is entitled “Maintaining Integrity of Jury System.” Section 3.06(d)
provides in pertinent part:
After discharge of the jury from further consideration of a
matter with which the lawyer was connected, the lawyer
shall not . . . make comments to a member of that jury
that are calculated merely to harass or embarrass a juror
or to influence his actions in future jury service [emphasis
added].
3. Comment 1 of Rule 3.06 provides, in pertinent part, that:
[to] safeguard the impartiality that is essential to the judicial
process, . . . jurors should be protected against extraneous
influences . . . after the trial, communication by a lawyer
with jurors is not prohibited by this Rule so long as he
refrains from . . . making comments that intend to harass
or embarrass a juror or to influence action of the juror in
future cases [emphasis added].
4. Comment 1 for Rule 3.09 provides in pertinent part that:
special responsibilities of a prosecutor provides first and
foremost that “a prosecutor has a responsibility to see that
justice is done and not simply to be an advocate. This responsibility carries with it a number of specific obligations
among these is . . . [that] a prosecutor is obliged to see
that the Defendant is accorded procedural justice [and]
that the Defendant’s guilt is decided upon the basis of sufficient evidence . . . [and not evidence of predisposition].”
5. Accordingly, where a case ends in a not guilty finding or
where a jury is discharged because it is hung, and, where
a Defendant had a prior criminal history, it is a violation
of the Texas Disciplinary Rules of Professional Conduct for
a prosecutor to disclose, intentionally or recklessly, that a
defendant had a criminal history because it will create a
presumptive predisposition in the minds of those jurors that
any future criminal defendant likely has a criminal history
too, and, that the future defendant was likely pre-disposed
to commit the crime in issue.
6. Comment 4 to Section 3.06(d) is clear that a violation of the
aforementioned rule is a serious matter. It says, in pertinent
part, that:
[b]ecause of the extremely serious nature of any actions
that threaten the integrity of the jury system, the lawyer
who learns of improper conduct . . . towards . . . a juror
. . . should make a prompt report to the court regarding
such conduct. If such improper actions were taken by
. . . a [prosecuting] lawyer, either the reporting lawyer or
the court normally should initiate appropriate disciplinary

proceedings [emphasis added].
7. Hence, it is equally clear that where a prosecutor makes such
a disclosure that both the defense lawyer and the judge are
obligated to initiate a disciplinary proceeding. Here it is far
more comfortable to avoid the problem all together by having
the court issue a precautionary order to maintain the integrity
of the jury system by protecting future jurors. Moreover there
is no harm to the State by the issuance of the requested order.
PRAYER
8. WHEREFORE PREMISES CONSIDERED, should this case end
in a “not guilty” or discharge of a hung jury, this Honorable
Court is respectfully asked to instruct the prosecutors herein
not disclose the Defendant’s prior criminal history. The Court
is also asked to order the prosecutors to instruct their fellow
prosecutors, agents, and employees not to make this same
disclosure.
Respectfully Submitted,
THE THIESSEN LAW FIRM
By: _____________________________
		 MARK THIESSEN
		 SBN 24042025
		 1017 Heights Boulevard
		 Houston, Texas
		 Tel: (713) 864-9000
		 Fax: (713) 864-9006

We have had several calls through the TCDLA hotline where
members were faced with prosecutors threatening to file addi‑
tional charges if the defendant did not plead. When faced with
this situation, remember Rule 3.09, which forbids a prosecutor
from threatening to prosecute a charge where the prosecutor
knows it is not supported by probable cause. Have these rules
handy to show them when you get these threats.
Remember these few tips to help yourself be a good lawyer:
1. Remember your oath is to zealously defend your client, not
to be buddies with the judge or the district attorney.
2. All conversations in jail or conference rooms at the court‑
house may be taped—they will probably not be admissible
as evidence, but may be used by your opponent.
3. If relevant, have your client sign releases for you to obtain
their information. HIPPA, business records, school, mili‑
tary, etc. These records can help your case. It takes time
to get these records, so start as soon as possible after you
identify the need for them.
4. Keep a log of all jail visits and have your client sign waivers
allowing you to discuss the client’s case with the client’s
family and friends.
5. Always investigate and interview witnesses immediately.
Tape-record all of your conversations with witnesses—do
not assume anything.

Buck Files Jr.

A

Federal
Corner

aron C. Robinson was living in Louisiana when he received notice that he was to ap‑
pear for a child-support hearing in Port Lavaca, Texas, on June 30, 2009. Robinson was
$762.00 behind in his child support payments and feared that the court would put him in jail.
Robinson decided that a logical alternative to appearing at his hearing would be to call
in a bomb threat that would cause the hearing to be postponed. Rather than taking a chance
on being held in contempt by a State judge, he chose to engage in a course of conduct that
resulted in his being sentenced to 41 months confinement in a federal prison, to be followed
by three years supervised release. Not a good trade. United States v. Aaron C. Robinson, ___
F.3d___, 2011 WL 3890836 (5th Cir. 2011)[Panel: Circuit Judges Jolly, DeMoss and Prado
(opinion written by Judge Prado)].
Robinson decided that he would return to Texas and make two bomb threats against the
Calhoun County Courthouse in Port Lavaca where his child-support hearing was scheduled
to be held. But how was he to do this?
On June 29, 2009, Robinson drove to Port Lavaca and talked to his 14-year-old stepsister
who lived there. He asked her to purchase a pre-paid cellular telephone that he could use to
place the calls. The stepsister dutifully purchased a TracFone at the local Wal-Mart. Robinson
then asked her to leave the cell phone on the back porch of his mother’s house where he would
pick it up. She did as he asked. [Note: Remember this. It sets up the unusual issue in the case.]
On June 30th, Robinson picked up the telephone and started back to Louisiana. On
the way, he called the Houston 911 Call Center and also the Calhoun County Courthouse.
During each of these calls, he made bomb threats. Based on these threats, officials closed
the courthouse for a day while a bomb disposal unit searched the building. Robinson threw
his telephone out of the car during his return trip to Louisiana.
Law enforcement officers determined that the telephone used to make the calls had been
purchased at the Port Lavaca Wal-Mart on June 22, 2009. They watched surveillance videos
from the store and observed a young female purchasing the telephone. On July 3, 2009, law
officers received a tip from the Crime Stoppers hotline identifying the Robinson’s stepsister
on the videotape and identifying Robinson as the person who called in the bomb threats.
A Federal Grand Jury returned a two-count indictment charging Robinson with using a
cellular phone to willfully threaten to damage or destroy a building by means of explosive. 18
U.S.C. § 844(e). Robinson entered a plea to one count of the indictment, and Judge John D.
Rainey of the United States District Court for the Southern District of Texas ordered that a

Pre-Sentence Report be prepared and set the case for sentencing.
Judge Prado’s opinion contain, in part, the following:
[The PSR]
Robinson’s Presentence Report (“PSR”) assigned a base
offense level of twelve. See U.S.S.G. § 2A6.1(a)(1). The
probation officer increased his base offense level by four
levels because the offense resulted in a substantial dis‑
ruption of “public, governmental, or business functions
or services.” Id. § 2A6.1(b)(4)(A). He also increased Robinson’s base offense level by two additional levels because
Robinson used a minor to commit the offense or assist in
avoiding detection. See id. § 3B1.4. The probation officer
based this enhancement on Robinson having his minor
stepsister purchase the prepaid mobile phone that Robinson
later used to make the bomb threats. After a three-level
reduction for acceptance of responsibility, see id. § 3E1.1,
the PSR recommended a total offense level of fifteen.
Robinson’s total offense level, combined with a criminal
history category of VI, resulted in a sentencing guidelines
range of forty-one to fifty-one months in prison.
[Robinson’s Objection to the PSR]
Robinson objected to the PSR’s two-level enhancement
for use of a minor. He argued that he did not “intention‑
ally and purposefully include[ ] the juvenile in the com‑
mission of a criminal offense or in some significant way
direct[ ] or otherwise control[ ] the minor.” Robinson
contended that there was no evidence that the minor
knew that the telephone was going to be used to com‑
mit a crime and there was no evidence that he intended
to use the telephone to commit a crime at the time his
stepsister purchased it.
[The Sentencing Hearing]
At his sentencing hearing, Robinson renewed his objec‑
tion to the §3B1.4 enhancement. He argued that the short
time span between the time his stepsister purchased the
telephone and the time he made the bomb threats was
insufficient to justify the enhancement. Robinson also as‑
serted that this fact pattern was distinct from scenarios in
which a court typically applies the enhancement. While
noting that it was a “close call,” Judge Rainey overruled
the objection because it appeared that Robinson asked
the minor to purchase the phone so that it would not
be traced to him. Judge Rainey then concluded that a
sentence within the guidelines range was appropriate
and sentenced him to forty-one months in prison and a
three-year term of supervised release. Robinson filed a

timely notice of appeal.
[An Overview of Robinson’s § 3B1.4 Argument]
Robinson claims that there is no evidence from which
to infer that he intended to make the bomb threats or
use the phone to do so at the time he asked the minor
to purchase the phone.
[U.S.S.G. § 3B1.4]
U.S.S.G. § 3B1.4 requires a two-point upward departure
“[i]f the defendant used or attempted to use a person
less than eighteen years of age to commit the offense or
assist in avoiding detection of, or apprehension for, the
offense.” The commentary to the rule states that “[u]sed or
attempted to use” includes “directing, commanding, en‑
couraging, intimidating, counseling, training, procuring,
recruiting, or soliciting.” Id. cmt. n. 1. The district court
noted that there was sufficient evidence of Robinson’s
intent at the time he asked M.R. to purchase the phone.
Based on this, the court found that although applying this
enhancement was a “close call,” and that Robinson could
have chosen to use an adult, he nonetheless decided to
ask his minor stepsister to purchase the phone to avoid
detection. Therefore, the enhancement was proper.
[Robinson’s Argument]
Robinson . . . argues that there is insufficient evidence in
the record that he intended to make bomb threats or to
use the phone to make bomb threats at the time he asked
his stepsister to purchase it. He claims that the only evi‑
dence in the record concerning his intent to purchase the
phone is that he intended to use it to keep in contact with
his ex-wife and children. Robinson therefore contends
that without any evidence in the record indicating when
he decided to make the bomb threats using the phone,
the Government failed to show that he had the requisite
intent to use a minor to avoid detection of the crime.
[The Court’s Response]
The party seeking an adjustment to the sentence level
during sentencing—here, the Government—“must es‑
tablish the factual predicate justifying the adjustment.”
United States v. Alfaro, 919 F.2d 962, 965 (5th Cir.1990)
(citing United States v. Mueller, 902 F.2d 336, 347 (5th
Cir.1990)). To meet this burden, the Government must
prove “by a preponderance of the relevant and sufficiently
reliable evidence the facts necessary to support the ad‑
justment.” Id. (citing United States v. Mourning, 914 F.2d
699, 706 (5th Cir.1990)). Further, “direct evidence [that]

conclusively establishes” intent is not necessary to sup‑
port the enhancement because “the sentencing court is
permitted to make common-sense inferences from the
circumstantial evidence.” United States v. Caldwell, 448
F.3d 287, 292 (5th Cir.2006).
Robinson mistakes the preponderance-of-evidence
requirement for a requirement that the Government
prove the enhancement by direct evidence. While the
record may lack direct evidence of his intent to make
the bomb threats at the time he asked M.R. to purchase
the phone, there is substantial circumstantial evidence
of Robinson’s intent. The PSR establishes that Robinson
did the following: (1) decided at some point before the
child-support hearing not to attend because he was afraid
the court would jail him for failure to pay $762; (2) di‑
rected M.R. to purchase a prepaid phone the day before
he ultimately placed the bomb threats on that phone, and
gave her money to do so; (3) contacted M.R. and asked
her to leave the phone on the back porch that night; (4)
retrieved the phone and the next morning placed the two
bomb threats; and (5) disposed of the phone by throwing
it out of the car window as he drove back to Louisiana.
[Conclusion]
The district court could properly infer from these facts
that Robinson had another person purchase the phone
to avoid appearing on store surveillance videos. Further,
because Robinson directed M.R. to purchase the phone
only hours before he made the threats, the timing sup‑
ports an inference that he had the requisite intent at the
time he made the request. Finally, Robinson’s decision
to purchase a prepaid phone that could not be tracked
directly to him and to dispose of that phone after the call
supports the inference that he asked M.R. to purchase
the phone with the specific intent to avoid detection.
These are reasonable inferences that the district court was
entitled to make based on the circumstantial evidence in
the record. Therefore, the district court did not clearly
err in finding the record sufficient to support Robinson’s
intent when he asked M.R. to purchase the phone.

My Thoughts
4 Robinson’s advisory guideline range was calculated by Judge

Rainey to be 41 to 51 months. Without the § 3B1.4 two-level
enhancement, his advisory guideline range would have been
33 to 41 months. Robinson’s “use” of his stepsister probably
cost him an additional 8 months in confinement.
4 Judge Rainey might not have come up with the enhancement

if it had not been for the probation officer’s suggestion that
the §3B1.4 enhancement would be appropriate. Remember
that Judge Rainey, at the sentencing hearing, had noted
that the enhancement was a “close call.” Once again, we are
reminded that a defense lawyer, in every federal case, has
to be concerned about the judge and the prosecutor and
the probation officer assigned to the case.
Buck Files, a charter member of TCDLA, practices in Tyler, Texas,
with the law firm Bain, Files, Jarrett, Bain & Harrison, PC.
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Kudos
John Hunter-Smith of Sherman recently earned an
 
instructed verdict in a case of felon in possession of a
firearm. The judgment the State relied on was from Oklahoma. The issue was whether the Oklahoma felony would
have been a felony in Texas, as required by the recently
amended Penal Code §46.04(g). Since the State failed
to prove that his twice-enhanced client had committed
an act that would have been a felony in Texas, the “not
guilty” order was entered.
Paul B. Love represented army recruiter charged with Ag 
gravated Assault, Aggravated Sexual Assault, and Retaliation in the 122nd Judicial District Court of Galveston
County. Client, an army recruiter in Humble, met the
complainant when she inquired about joining the military.
She did not meet qualifications, but developed a casual
relationship with client, who spent the night at her apartment on at least one occasion. On a weekend beach party
campout with complainant’s friends, relationship unraveled badly, resulting in charges. The jury returned “not
guilty” verdicts on all three counts. Congratulations, Paul.
Tip Hargrove had this to say about one of our TCDLA
 
benefits: I tell you this List Serve is better than a cold beer
and a plate of tender ribs. Recently I asked advice from
the group concerning a DWI client who was approached
under the excuse of community caretaking function. I
failed to mention that he blew over the limit and also
had a loaded pistol in plain sight. Anyway, answering my
inquiry were John Young, David Suhler, Eric Torberson,
and Jordan Lewis. I was already familiar with the basic
case law concerning community caretaking but wanted
advice on how to collect my thoughts, and I needed some

fact situations that had been ruled upon by the appellate
courts. After receiving the post from these four fine gentlemen, I prepared a “mini brief” and made an appointment
with the prosecuting attorney and his assistant. After making my presentation, they agreed to read the cases and
give it some thought. About 15 minutes ago, the assistant
prosecutor told me that I was right and she was going to
refuse both the DWI and the UCW. Can you believe it!?!
Thank you colleagues and thank you List Serve.
Susan Powell persuaded a grand jury to no-bill her client,
 
who was accused of statutory rape/sexual assault of child
despite client’s confessions. She was allowed to present a
written argument to the grand jurors. The argument was
that the female was the aggressor in that she climbed a
locked gated fence, she was a runaway, and asked to use
the phone. The “victim” claimed that her ride couldn’t
come for 1 to 1½ hours. She was let in out the cold. Once
she got into the client’s bed, kissed him, and fondled
him, he started responding and went to bathroom to get
a condom. She mounted him, on top. Susan argued that
her client did not cause penetration—the “victim” did,
because she had to lower herself onto him. The statement
showed that the accused couldn’t even move because the
young woman was taller and heavier than he is. Susan
used the “victim’s” CAC video, in which she admitted
that she wanted to have sex that day, and argued that client didn’t cause penetration—he was used like a living,
breathing dildo because she, per her own statements,
wanted to have sex.
Defense attorney Don Carter of Fort Worth, with the as 
sistance of Joaquin & Duncan, obtained a 50% downward
variance before Judge McBryde last week in a criminal possession of child pornography case. The defendant’s guideline range under the United States Sentencing Guidelines
was 78 to 97 months. Sentence imposed was 36 months.
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The Dismissal
of Writs by
the Court
of Criminal
Appeals
Jani Maselli
Where I messed up was that my Ground for Review
Number Three began half of the way down the same
page where the facts from my Ground of Review Number Two ended.
—a dismayed colleague

T

he Court of Criminal Appeals requires all applications for
writs of habeas corpus to be filed on a prescribed form.1
The Court has a practice of dismissing these applications for
any “violation” or “deviation” from the form’s designated for‑
mat. Recently, a colleague filed an application for writ of habeas
corpus. Unfortunately, she strayed from the form’s ordained
format (as described in the quotation above), and her client’s
application was dismissed.
Item 17 of the form contains the following direction:
Beginning on page 6, state concisely every legal ground
for your claim that you are being unlawfully restrained,
and then briefly summarize the facts supporting each
ground. You must present each ground on the form appli‑
cation and a brief summary of the facts. If your grounds
and brief summary of the facts have not been presented
on the form application, the Court will not consider your
grounds. If you have more than four grounds, use page

10 of the form, which you may copy as many times as
needed to give you a separate page for each ground, with
each ground numbered in sequence.
The foregoing charge at least implies that each ground of
review should be detailed on a separate page. Consistent with
this command, page six is labeled as Ground One, page seven is
denominated as Ground Two, page eight is marked as Ground
Three, page nine refers to Ground Four, and page ten allows for
further grounds of review—one ground per page, of course. So
as my colleague readily admits, when she set out two grounds of
review on a single page, she “did violate an instruction.”
But the resultant dismissal of her client’s habeas applica‑
tion by the Court of Criminal Appeals seems out of proportion
to her transgression. As my colleague lamented, “I am simply
blown away that this ecologically friendly, space-saving, very
de minimis problem would result in the dismissal of my client’s
application.”
Beyond the issues of whether dismissing the application
was befitting such a minor transgression, a question arises as to
whether the Court of Criminal Appeals has the legal authority to
dismiss a habeas application for such an error in the first place.
For several reasons, I believe the answer is no.

The Court of Criminal Appeals Statutory
Authority to Promulgate Rules
The Court of Criminal Appeals has been given limited rule‑
making authority by the Legislature. The key statute is Section
22.108(a) of the Government Code, which provides:
The court of criminal appeals is granted rulemaking
power to promulgate rules of post trial, appellate, and
review procedure in criminal cases except that its rules
may not abridge, enlarge, or modify the substantive rights
of a litigant.
The statute, passed in 1987, was amended into its current
form in 1989. Also significant is an act of the Legislature from
1995 that did not get codified, but is still the law. See Acts of
1995, 74th Leg., R.S., Ch. 319 §6. The enactment elaborates on
the Court of Criminal Appeals’ rule-making authority in regard
to writs of habeas corpus:
The rulemaking authority granted to the court of crim
inal appeals under Section 22.108, Government Code, is
withdrawn with respect to rules of appellate procedure
relating to an application for a writ of habeas corpus,
but only to the extent the rules conflict with a procedure
under Article 11.071, Code of Criminal Procedure, as
added by this Act, or Article 11.07, Code of Criminal
Procedure, as amended by this Act.
Id.
Thus, while the Court of Criminal Appeals clearly has power
to establish rules relating to applications for writs of habeas
corpus, the rules cannot abridge the rights of an applicant un‑
der other law.

Application of the “Rules”
Pursuant to its rulemaking authority, the Court of Criminal Ap‑
peals has promulgated the Texas Rules of Appellate Procedure
(TRAP) 73.1 and 73.2. Rule 73.1 states that in a non-deathpenalty case, an application for a post-conviction writ of habeas
corpus must be made in the form prescribed by the Court of
Criminal Appeals. Accordingly, the Court of Criminal Appeals
has prescribed just such a form.
Rule 73.2 speaks to noncompliance with the requirement
to use the form:
The clerk of the convicting court will not file an ap‑
plication that is not on the form prescribed by the Court
of Criminal Appeals, and will return the application to
the person who filed it, with a copy of the official form.
The clerk of the Court of Criminal Appeals may, without
filing an application that does not comply with this rule,
return it to the clerk of the convicting court, with a note
of the defect, and the clerk of the convicting court will

return the application to the person who filed it, with a
copy of the official form.
Significantly, noncompliance is described as “fil[ing] an appli‑
cation that is not on the [prescribed] form.” Noncompliance is
not described as some deficiency in completing the form. The
rules do not envision the Court of Criminal Appeals returning
applications due to an imperfection in completing the required
form. Rejecting my colleague’s application for a flaw on the form
goes well beyond the rule’s charge to return applications that
are not on the form at all.
In addition to the rules, the Court of Criminal Appeals has
placed instructions on the form itself regarding situations in
which applications will be returned to filers. The instructions
say “[i]f any pages are missing from the form, or if the form
has been downloaded and the questions have been renumbered
or omitted, [the] entire application will be returned as noncompliant.” As an initial matter, whether the “instructions” can
dictate when an application is non-compliant is questionable.
It is not unreasonable to think only the rule could do that. But
even if the instructions can dictate when an application is noncompliant, my colleague submitted a form with no missing pages,
no re-numbered questions, and no omitted questions. Her ap‑
plication should not have been rejected for not complying with
the form’s instructions.
More importantly, Rule 73.2 does not say a noncompliant
application for writ of habeas corpus is to be “dismissed.” Rather,
the rule states the application is to be “returned” with a copy of
the official form.2 “Returning” a writ is far different than “dismiss‑
ing” a writ. A dismissal gives rise to serious statute-of-limitations
concerns for §2254 writs of habeas corpus in federal court. The
dismissal of the state writ would not toll the strict one year federal
statute-of-limitations and could potentially render federal habeas
review unattainable.3 Rule 73.2’s directive that the application be
returned to the applicant “with a copy of the official form” sug‑
gests that the application be resubmitted using the required form.
Indeed, the rule seems to envision a course of action by the Court
similar to that employed in regard to noncompliant petitions for
discretionary review. Noncompliant petitions for discretionary
review are not “dismissed” or “returned.” Rather, they are “struck”
and the petitioner is invited to “redraw” the petition.4
Even if the Court of Criminal Appeals were authorized
to dismiss applications under Rule 73.2, the rule abridges the
substantive rights of the applicant. An applicant’s substantive
rights are not to be abridged by a rule promulgated by the Court
of Criminal Appeals. See Acts of 1995, 74th Leg., R.S., Ch. 319
§6., supra. Section 5 of Article 11.07 of the Code of Criminal
Procedure states that “[u]pon reviewing the record, the [Court
of Criminal Appeals] shall enter its judgment remanding the ap‑
plicant to custody or ordering his release, as the law and facts may
justify.” The Court of Criminal Appeals is statutorily foreclosed
from dismissing applications for writs of habeas corpus without
reviewing the law and the facts.5 No law and facts are reviewed

when an application is rejected on the basis of deficient form.
The Texas Constitutional Guarantee
Even if there is some question as to whether Texas Code Crim.
Proc. Art 11.07 prohibits the Court of Criminal Appeals from
dismissing applications on the basis of form, such a question
should be resolved in favor of a prohibition. This is because
“[e]very provision relating to the writ of habeas corpus shall be
most favorably construed in order to give effect to the remedy,
and protect the rights of the person seeking relief under it.”
See Texas Code Crim. Proc. Art. 11.04. Moreover, dismissals
of habeas applications for deficiencies in form seems to con‑
travene the spirit of the Texas Constitution’s guarantee that
“[t]he writ of habeas corpus is a writ of right, and shall never
be suspended.”
Solution
The best solution would be for the Court of Criminal Appeals
to reconsider its dismissal policy. A form that is deemed “non‑
compliant” should be returned and given 30 days to correct
any errors, as petitions for discretionary review are routinely
handled. A new policy would better protect the constitutional
right of persons to obtain habeas review. If the Court of Criminal
Appeals believes that dismissal for noncompliance is the only
option, then a legislative mandate addressing that action would
be appropriate.
Final Note: On October 12, 2011, the Court of Criminal
Appeals granted relief for Michael Morton on an 11.07 writ
based upon actual innocence. This high-profile case was based
upon the wrongful conviction and incarceration of an inno‑
cent man for over 25 years. The Innocence Project prepared a
brilliant application for writ of habeas corpus, and it was filed
along with agreed findings that relief be granted. However, the
writ form was not properly filled out. The Court of Criminal
Appeals granted relief, noting,
This application for writ of habeas corpus is non-com‑
pliant with the appellate rules because it contains more
than one ground per page. TEX. R. APP. P. 73.1. However,
because it is apparent from the face of the record that
Applicant is entitled to relief, the State has not moved
to dismiss the application as non-compliant, and the
State agrees with the recommendation to grant relief,
this Court will exercise our inherent jurisdiction in this
matter and address the application on its merits. Ex parte
Golden, 991 S.W.2d 859 (Tex. Crim. App. 1999).
Ex parte Morton, AP 76,663 (Tex. Crim. App. October 12, 2011).
Mr. Morton got the relief he deserved. In the case of my col‑
league, and several other cases I have personal knowledge of,
the State never objected to the “non-compliant” form. What

is apparent is that inmates who do not possess the same high
profile as Mr. Morton, are not afforded the same “exercise” from
the Court.
Notes
1. http://www.cca.courts.state.tx.us/forms/forms.asp
2. “Return” is not defined in Black’s law dictionary. The Merriam-Webster
online dictionary defines it as “to go back or come back again.”
http://www.merriam-webster.com/dictionary/return?show= 0&t= 1311017737
Black’s law dictionary defines dismiss as “to terminate (an action or claim)
without further hearing, esp. before the trial of the issues involved.”
3. In federal habeas law, the statute of limitations is tolled and not counted
toward any period of limitation when “[t]he time during which a properly filed
application for State post-conviction or other collateral review with respect to
the pertinent judgment or claim is pending . . . 28 U.S.C.A. §2244 (d)(2). (West).
The time between the “dismissal” and any “re-filed” writ would be counted
against the applicant. And that is presuming an applicant has the funds or
ability to re-file the writ at all.
4. The typical Court of Criminal Appeals order on noncompliant petitions
for discretionary review states:
The petition for discretionary review violates Rule of Appellate Proce‑
dure 9.3(b) and 68.4(i) because the petition is not accompanied by 11
copies and the petition does not contain a complete copy of the opinion
of the court of appeals. The petition is struck. See Rule of Appellate
Procedure 68.6. The petitioner may redraw the petition. The redrawn
petition and copies must be filed in the Court of Criminal Appeals
within thirty days after the date of this Order.
5. In Ex parte Kerr, the Court of Criminal Appeals detailed a portion of the
original thinking behind the “one writ” rule:
Representative Pete Gallego, in presenting the same habeas bill to the
Texas House of Representatives stated:
And we tell individuals that everything you can possibly raise the
first time, we expect you to raise it initially, one bite of the apple, one
shot. . . . What we’re attempting to do here is to say “raise everything at
one time.” You get one bite of the apple. If you have to stick the kitchen
sink in there, put it all in there, and we will go through those claims one
at a time and make a decision. But none of this “every week you file a
new petition” which is currently basically what happens. . . . The idea is
this: you’re going to be able to fund counsel in these instances and we
are going to give you one very well-represented run at a habeas corpus
proceeding. And unless you meet a very fine-tuned exception, you’re
not going to be able to come back time after time after time.
Ex parte Kerr, 64 S.W.3d 414, 418–19 (Tex. Crim. App. 2002)(explaining
the rationale behind S.B. 440, Acts 1005, 74th Leg., codified at Tex.Code Crim.
Proc. Art. 11.071 (Presentation by Representative Pete Gallego at second read‑
ing of S.B. 440 on the floor of the House of Representatives, May 18, 1995)).
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Floyd L. Jennings
I. Overview
Tex. Code Crim. Proc. art. 46B, having to do with competency,
was amended by the 82nd Legislature. In the following, those
changes effective September 1, 2011 will be reviewed.

II. Principles as Predicates
Review of the changes to this statute may seem less obtuse if
the reader recalls three basic principles:
First, the frequency with which events occur is inversely
proportional to the time and energy required to manage them.
Dealing with infrequent events—in part because they are in‑
frequent—requires many resources and reflection.
This is no less the case than with issue of competency to
stand trial. Harris County sees roughly 140,000 arrests in any
given year. Out of that number, slightly more than 1%, or 1800,

orders for competency and/or sanity examinations are received.
Of that number, roughly 25% are opined to be incompetent to
stand trial—and of that number, roughly half to two-thirds are
adjudicated incompetent; in short, about 200 defendants more
or less. Thus, less than one-quarter of 1% of all defendants will
be adjudicated incompetent.
There is no question, however, but that the amount of en‑
ergy, thought and discussion about these cases is significantly
out of proportion to the total number of cases. Competency
issues are infrequent events, but require knowledge of Article
46B, which is procedurally intensive.
Second, the Nineveh principle may be helpful: An old de‑
scriptor (actually appearing in the book of Jonah 4:11, referring
to the citizens of Nineveh), is that some people don’t seem “to
know their right hand from their left.” Indeed, that has occurred
from time to time with the Texas Legislature which—as in this
most recent session—passed two pieces of legislation modifying

Tex. Code Crim. Proc. art. 46B in differing fashion. On May
26, 2011, HB 2725 was passed; followed by HB 748 on May
28, 2011. Both were signed by the Governor on June 17, 2011.
Third, and related to the second, the Legislature has also
contemplated such circumstance and has created the code con‑
struction act, codified in Tex. Gov’t Code § 311.025. The content
of this section provides rules for how acts passed in the same
session, modifying the same statutes, are to be interpreted.
The basic rule in § 311 is that if two acts are passed in the
same session, modifying the same act, “the amendments shall
be harmonized, if possible, so that effect may be given to each.”
But, “if irreconcilable, the latest in date of enactment prevails.”
Fortunately, although HB 2725 overhauls a significant por‑
tion of article 46B, HB 748 was far more modest in scope. Each
section, however, will be reviewed in turn.

III. Comparison of HB 748 and HB 2725

www.vectoropenstock.com

Art. 46B.003. Incompetency; Presumptions

The standard for competency and an exception deserves com‑
ment: Texas has long adopted the Dusky standard for compe‑
tency, i.e.
(a) A person is incompetent to stand trial if the person
does not have:
	(1) sufficient present ability to consult with the per‑
son’s lawyer with a reasonable degree of rational
understanding; or
	(2) a rational as well as factual understanding of
the proceedings against the person
In Dusky, the Supreme Court held that: “It is not enough
for the district judge to find that ‘the defendant is oriented to
time and place and has some recollection of events,’ but that
the test must be whether he has sufficient present ability to
consult with his lawyer with a reasonable degree of rational
understanding—and whether he has a rational as well as factual
understanding of the proceedings against him.” (p.402). Dusky
v. United States, 362 U.S. 402 (1960).
In Godinez v. Moran (1993), the United States Supreme
Court specified that the standard for the various types of com‑
petency (i.e., competency to plead guilty, to waive counsel, to
stand trial) should be considered the same. Justice Thomas wrote
for the majority:
The standard adopted by the Ninth Circuit is whether a
defendant who seeks to plead guilty or waive counsel has
the capacity for “reasoned choice” among the alternative

available to him. How this standard is different from
(much less higher than) the Dusky standard—whether
the defendant has a “rational understanding” of the pro‑
ceedings—is not readily apparent to us. . . . While the
decision to plead guilty is undeniably a profound one, it
is no more complicated than the sum total of decisions
that a defendant may be called upon to make during the
course of a trial. Nor do we think that a defendant who
waives his right to the assistance of counsel must be more
competent than the defendant who does not, since there
is no reason to believe that the decision to waive counsel
requires an appreciably higher level of mental functioning
than the decision to waive other constitutional rights.
Godinez v. Moran, 509 U.S. 389 (1993).
In Texas, while there is ordinarily a single standard for
competency, an exception exists, not on the basis of the capacity
to waive Miranda rights, stand trial, or plead guilty, but specifi‑
cally whether the defendant wishes to proceed pro se. Citing
Indiana v. Edwards, 554 U.S. 164 (2008), the Chadwick court
acknowledged that competency to be pro se requires a higher
standard than that of competency generally. Chadwick v. State,
277 S.W.3d 99 (Tex. App.—Austin 2009), aff ’d 309 S.W.3d 558
(Tex. Crim. App. 2010).
Art. 46B.004. Raising the issue

The “bona fide doubt” standard to raise the issue of competency
was long accepted in Texas, Townsend v. State, 427 S.W.2d 55
(Tex. Crim. App. App. 1968); Wilborn v. State, 491 S.W.2d 432
(Tex. Crim. App. 1973); Dinn v. State, 570 S.W.2d 910 (Tex.
Crim. App. 1978); Mata v. State, 632 S.W.2d 355 (Tex. Crim.
App. 1982); cf., discussion in Alcott v. State, 51 S.W.3d 596, 599
(Tex. Crim. App. 2001), wherein a “bona fide doubt” is a “real
doubt in the judge’s mind as to the defendant’s competency.”
Evidence to raise the issue of competency is sufficient if it
shows “recent severe mental illness, at least moderate retarda‑
tion, or truly bizarre acts by the defendant.” McDaniel v. State,
98, S.W.3d 704, 710 (Tex. Crim. App. 2003). Mata is generally
cited as the controlling case.
The changes to 46B in 2004, however signaled a move away
from the bona fide doubt standard,1 a move which is now quite
clear with the modifications to art. 46B.004 made by HB 2725:
(c-1) A suggestion of incompetency is the threshold
requirement for an informal inquiry under Subsection
(c) and may consist solely of a representation from any
credible source that the defendant may be incompetent.
A further evidentiary showing is not required to initi‑

ate the inquiry, and the court is not required to have a
bona fide doubt about the competency of the defendant.
Evidence suggesting the need for an informal inquiry
may be based on observations made in relation to one
or more of the factors described by Article 46B.024 or on
any other indication that the defendant is incompetent
within the meaning of Article 46B.003.
Heretofore, only in Greene v. State did the court identify
that the terms “suggest” and “suggestion” represented a soften‑
ing of that quantum of evidence necessary to raise the issue
of competency. Greene v. State, 225 S.W.3d 324, 328 n.3 (Tex.
App.—San Antonio 2007, no pet.). The changes imposed by HB
2725, however, are clear and unequivocal: Evidence from “any
credible source” suggesting the defendant may be incompetent
is sufficient to trigger a competency evaluation. And, “the court
is not required to have a bona fide doubt about the competency
of the defendant.” In short, the bona fide doubt standard is no
more. The likely effect is that more requests for competency
evaluations will ensue, inasmuch as failure to do so, which would
be reviewed under an abuse of discretion standard, would now
tend to result in more cases being sent back—since the “bona
fide doubt” standard was a fairly high standard and the “sug‑
gestion” standard is a low standard indeed.
The quantum of evidence to raise the issue of competency,
however, is but one of five evidentiary standards in 46B: A mere
suggestion of incompetency is sufficient to raise the issue. A
preponderance of the evidence is necessary to establish incom‑
petency and commit a person for restoration. Yet, clear and
convincing evidence is necessary to initiate civil commitment
under 46B.102 and a beyond a reasonable doubt standard ap‑
plies in mental retardation commitments under 46B.103. Finally,
“evidence to support a finding that a person is mentally ill or a
person with mental retardation” is sufficient to initiate a civil
transfer under 46B.151.

[or]
	(2) in a substance abuse treatment facility oper‑
ated by the Texas Department of Criminal Justice
under Section 493.009, Government Code, or an‑
other court-ordered residential program or facility
as a condition of deferred adjudication community
supervision granted in the case if the defendant suc‑
cessfully completes the treatment program at that
facility; or
(3) confined in a mental health facility or residential
care facility as described by Article 46B.009.
Then art. 46B.009 was modified identically by both acts:
Art. 46B.009. TIME CREDITS. A court sentencing
a person convicted of a criminal offense shall credit to
the term of the person’s sentence each of the following
periods for which [the time] the person may be [is]
confined in a mental health facility, residential care
facility, or jail:
(1) any period of confinement that occurs pending
a determination [trial] under Subchapter C as to the
defendant’s competency to stand trial; and
(2) any period of confinement that occurs between
the date of any initial determination of the defen‑
dant’s incompetency under that subchapter and the
date the person is transported to jail following a
final judicial determination that the person has been
restored to competency.
The modifications to this point are only nominally dif‑
ferent from the existing statute and but clarify that both jail
confinement and a criminal commitment for restoration count
in determining the maximum period of time a person may be
confined. Art. 46B.0095, however, institutes a new wrinkle—or
at the very least clarifies the existing statute.

Art. 42.03 & Art. 46B.009. Time credits

Art. 42.03 was modified both by HB 748 and HB 2725, using
identical language:
(a) In all criminal cases the judge of the court in which
the defendant is convicted shall give the defendant
credit on the defendant’s sentence for the time that the
defendant has spent:
	(1) in jail for the case, including confinement served
as described by Article 46B.009 and excluding [other
than] confinement served as a condition of com‑
munity supervision, from the time of his arrest and
confinement until his sentence by the trial court;

Art. 46B.0095. Maximum Period of Commitment
or Outpatient Treatment Program Participation
Determined by Maximum Term for Offense

In this article, the language of HB 748 and HB 2725 is slightly
different (see the table on the page following).
HB 2725 makes it very clear that a person may not be con‑
fined in a jail setting, or committed to a restoration program,
for a period of time that would exceed the maximum sentence
he or she could have received had they been convicted on day
one. Moreover, harmonizing HB 748 and HB 2725 would lead
to the conclusion that that subsequent confinement must be by
a court having probate jurisdiction and conducted under the

HB 748

HB 2725

Art. 46B.0095. MAXIMUM PERIOD OF [FACILITY] COMMITMENT OR OUTPATIENT TREATMENT PROGRAM PARTICIPATION DETERMINED BY MAXIMUM TERM FOR OFFENSE.
(a) A defendant may not, under
___________________________________________
this chapter, be committed to a mental hospital or other
inpatient or residential facility, ordered to participate in an
outpatient treatment program, or subjected to both inpatient
and outpatient treatment for a cumulative period that exceeds
the maximum term provided by law for the offense for which
the defendant was to be tried, except that if the defendant is
charged with a misdemeanor and has been ordered only to
participate in an outpatient treatment program under Subchapter D or E, the maximum period of restoration is two
years [beginning on the date of the initial order for outpatient
treatment program participation was entered].

Art. 46B.0095. MAXIMUM PERIOD OF [FACILITY] COMMITMENT OR OUTPATIENT TREATMENT PROGRAM PARTICIPATION DETERMINED BY MAXIMUM TERM FOR OFFENSE.
(a) A defendant may not, under
Subchapter D or E or any other provision of
this chapter, be committed to a mental hospital or other
inpatient or residential facility, ordered to participate in an
outpatient treatment program, or subjected to both inpatient
and outpatient treatment for a cumulative period that exceeds
the maximum term provided by law for the offense for which
the defendant was to be tried, except that if the defendant is
charged with a misdemeanor and has been ordered only to
participate in an outpatient treatment program under Subchapter D or E, the maximum period of restoration is two
years [beginning on the date of the initial order for outpatient
treatment program participation was entered].

(b) On expiration of the maximum restoration period under Subsection (a), the mental hospital or other inpatient or
residential facility or outpatient treatment program provider
identified in the most recent order of commitment or order of
outpatient treatment program participation under this chapter
shall assess the defendant to determine if civil proceedings
under Subtitle C or D, Title 7, Health and Safety Code, are
appropriate. The [the] defendant may be confined for an
additional period in a mental hospital or other inpatient or
residential facility or ordered to participate for an additional
period in an outpatient treatment program, as appropriate,
only pursuant to civil commitment proceedings.

(b) On expiration of the maximum restoration period under Subsection (a), the mental hospital or other inpatient or
residential facility or outpatient treatment program provider
identified in the most recent order of commitment or order of
outpatient treatment program participation under this chapter
shall assess the defendant to determine if civil proceedings under Subtitle C or D, Title 7, Health and Safety Code,
are appropriate. The the defendant may be confined for an
additional period in a mental hospital or other inpatient or
residential facility or ordered to participate for an additional
period in an outpatient treatment program, as appropriate,
only pursuant to civil [commitment] proceedings conducted
under Subtitle C or D, Title 7, Health and Safety Code, by a
court with probate jurisdiction.

(c) The cumulative period described by Subsection (a):
(1) begins on the date the initial order of commitment or
initial order for outpatient treatment program participation is
entered under this chapter; and
(2) includes any time that, following the entry of an order
described by Subdivision (1), the defendant is confined in a
correctional facility, as defined by Section 1.07, Penal Code,
while awaiting:
(A) transfer to a mental hospital or other inpatient or
residential facility;

(c) The cumulative period described by Subsection (a):
(1) begins on the date the initial order of commitment or
initial order for outpatient treatment program participation is
entered under this chapter; and
(2) in addition to any inpatient or outpatient treatment
periods described by Subsection (a), includes any time that,
following the entry of an order described by Subdivision (1),
the defendant is confined in a correctional facility, as defined
by Section 1.07, Penal Code, or is otherwise in the custody of
the sheriff during or while awaiting, as applicable:
(A) the defendant’s transfer to a mental hospital or other
inpatient or residential facility;

(B) release on bail to participate in an outpatient treatment program; or
(C) a criminal trial following any temporary restoration
of the defendant’s competency to stand trial.
(d) The court may credit to the cumulative period described
by Subsection (a):
(1) any time that a defendant, following arrest for the offense for which the defendant was to be tried, is confined in a
correctional facility, as defined by Section 1.07, Penal Code,
before the initial order of commitment or initial order for
outpatient treatment program participation is entered under
this chapter; and
(2) any good conduct time the defendant has been granted
under Article 42.032 in relation to the defendant’s confinement as described by Subdivision (1).

(B) the defendant’s release on bail to participate in an
outpatient treatment program; or
(C) a criminal trial following any temporary restoration
of the defendant’s competency to stand trial.
(d) The court shall credit to the cumulative period described
by Subsection (a)
any time that a defendant, following arrest for the offense
for which the defendant was to be tried, is confined in a
correctional facility, as defined by Section 1.07, Penal Code,
before the initial order of commitment or initial order for
outpatient treatment program participation is entered under
this chapter.

rules of the Health & Safety Code. This is not at all troublesome
in the vast majority of counties in Texas, but in counties such as
Harris, with statutory probate courts, the court having criminal
jurisdiction is not the court having jurisdiction over strictly
civil commitment of the defendant (noting that 46B.102/.103
commitments are a different entity with special application).
The effect of this change will apply—in practice—only to
Class B misdemeanants and occasionally a Class A misdemean‑
ant, as evident in the following scenario:
8 Day 1 Defendant is booked on a Class B charge
8 Day 60 Defendant is adjudicated incompetent
8 Day 120 Defendant is released from jail and sent to a state
hospital for restoration under Tex. Code Crim. Proc. art.
46B.073.
8 Day 165 State hospital requests a 60-day extension
The alternatives are now very limited, inasmuch as granting
an extension would subject the defendant to a potential period
of confinement of 225 days—exceeding the maximum pos‑
sible period of confinement of 180 days. This issue would not
be problematic for most Class A misdemeanants, or in felony
cases where the maximum period of confinement is far longer.
Nonetheless, in such a circumstance—and given that the
defendant was adjudicated incompetent (and not restored)—a
46B.151 transfer for purposes of civil commitment is permissible.
Attend to the fact that HB 2725 inserts the phrase into .0095
prohibiting future commitments, subsequent to a commitment
for restoration—applying to a defendant who has served that
period of time which would constitute the maximum possible
sentence—under “Subchapter D or E or any other provision of
this chapter.” This would appear to specifically prohibit what is
frequently a most useful alternative for mentally ill misdemeanor
defendants: namely a 46B.102 or 46B.103 civil commitment by
the criminal court. More about that will be said later.
There are periods of confinement which would courts may
consider viz. time credits:
(1) the period between arrest and adjudication of incompe‑
tency;
(2) the period between adjudication of incompetency and
transfer for restoration treatment,
(3) the period of restoration treatment; and
(4) the period upon return from restoration treatment and
disposition.
The single area of some conflict between HB 748 and HB
2725 occurs in 46B.0095(d), where HB 758 says the court “may”
and HB 2725 says the court “shall” give credit for the period

between arrest and adjudication of incompetency. However,
Art. 42.03 earlier directs the courts to give credit for this period
and Texas has a plethora of caselaw on the necessity to give time
credits at sentencing for a period of incarceration, excepting
discretionary credit for time served as a condition of community
supervision. See Ex parte Walker, 150 S.W.3d 429 (Tex. Crim.
App. 2004); Ex parte Jasper, 538 S.W.2d 782 (Tex. Crim. App.
1976); Ex parte Kuban, 763 S.W.2d 426 (Tex. Crim. App. 1989).
Consequently, though HB 748 would technically supersede HB
2725, the weight of authority is significantly toward granting
mandatory time credits for that period of incarceration prior
to adjudication of incompetency.
As an aside this statute would have no special effect upon
“local restoration,” i.e., an inpatient restoration program geo‑
graphically housed locally, as opposed to a state hospital program
some distance away. A pilot project from May–November 2010 in
Harris County was established to provide restoration as statutorily
permitted for all misdemeanants and felony cases not meeting
the criteria of Article 17.03(a)(6), or an affirmative finding under
3(g)(a)(2) Article 42.12, which demonstrated that persons could
be restored in one-third the amount of time Rusk State Hospital
has required (37 days vs. 99), and with two-thirds the costs ($25k
vs. $37k) and having the same restoration rate (over 80%).
Art. 46B.010. Mandatory Dismissal
of Misdemeanor Charges

This section was modified—save for a minor exception—identi‑
cally in both bills. (See table on top of next page.) This modifica‑
tion extends to inpatient treatment the rule that charges may
be dismissed if the defendant is not tried before the expiration
of the period described in .0095. However, the most interesting
feature of the modification of this section is to suggest that—
in contrast to virtually all other circumstances (with limited
exceptions)—a misdemeanor case may be dismissed without
the consent of the State. See discussion in State v. Johnson,821
S.W.2d 609 (Tex. Crim. App. 1991). The statute appears to permit
the defense to move that a matter be placed on the docket and
the court is granted authority to dismiss—see Sec. 2. This may
result in appellate review, though it clearly applies only to the
lowest-level case.
From this point forward in the document, only HB 2725
applies.
Art. 46B.022. Experts: Qualifications

Art. 46B. Experts: Qualifications (a) To qualify for ap‑
pointment under this subchapter as an expert, a psychia‑
trist or psychologist must:
	(1) as appropriate, be a physician licensed in this

HB 748

HB 2725

Art. 46B.010. MANDATORY DISMISSAL OF MISDEMEANOR
CHARGES. If a court orders that a defendant charged with a
misdemeanor punishable by confinement be committed to a
mental hospital or other inpatient or residential facility, participate in an outpatient treatment program, or be subjected
to both inpatient and outpatient treatment, [the commitment
of or participation in an outpatient treatment program by a
defendant who is charged with a misdemeanor punishable by
confinement] and the defendant is not tried before the [date
of] expiration of the maximum period of restoration [under
this chapter as] described by Article 46B.0095:

Art. 46B.010. MANDATORY DISMISSAL OF MISDEMEANOR
CHARGES. If a court orders that a defendant charged with a
misdemeanor punishable by confinement be committed to a
mental hospital or other inpatient or residential facility, participate in an outpatient treatment program, or be subjected
to both inpatient and outpatient treatment, [the commitment
of or participation in an outpatient treatment program by a
defendant who is charged with a misdemeanor punishable by
confinement] and the defendant is not tried before the [date
of] expiration of the maximum period of restoration [under
this chapter as] described by Article 46B.0095:

(1) on the motion of the attorney representing the state, the
court shall dismiss the charge; or

(1) on the motion of the attorney representing the state, the court
shall dismiss the charge; or

(2) on the motion of the attorney representing the defendant,
the court shall:

(2) on the motion of the attorney representing the defendant and
notice to the attorney representing the state, the court:

(A) set the matter to be heard not later than the 10th day after
the date of filing of the motion; and

(A) shall set the matter to be heard not later than the 10th day
after the date of filing of the motion; and

(B) dismiss the charge on a finding that the defendant was not
tried before the expiration of the maximum period of restoration[, the court on the motion of the attorney representing the
state shall dismiss the charge].

(B) may dismiss the charge on a finding that the defendant was
not tried before the expiration of the maximum period of restoration[, the court on the motion of the attorney representing
the state shall dismiss the charge].

Added by Acts 2003, 78th Leg., ch. 35, Sec. 1, eff. Jan. 1, 2004.

Added by Acts 2003, 78th Leg., ch. 35, Sec. 1, eff. Jan. 1, 2004.

Amended by: Acts 2007, 80th Leg., R.S., Ch. 1307, Sec. 2,
eff. September 1, 2007.

Amended by: Acts 2007, 80th Leg., R.S., Ch. 1307, Sec. 2, eff.
September 1, 2007.

Amended by HB 748, passed 5/27/2011, 82nd Leg. eff. Sept.
1, 2011

Amended by HB 2725, passed 5/26/2011 82nd Leg. eff. Sept.
1, 2011

state or be a psychologist licensed in this state who
has a doctoral degree in psychology; and
	(2) have the following certification [or experience]
or training:
		(A) as appropriate, certification by:
			(i) the American Board of Psychiatry and
Neurology with added or special qualifica‑
tions in forensic psychiatry; or
			(ii) the American Board of Professional
Psychology in forensic psychology; or
		 (B) [experience or] training consisting of:
			(i) at least 24 hours of specialized forensic
training relating to incompetency or insan‑
ity evaluations; and
			(ii) at least [for an appointment made
before January 1, 2005, at least five years
of experience before January 1, 2004, in
performing criminal forensic evaluations
for courts; or
		[(iii) for an appointment made on or after
January 1, 2005, at least five years of experi‑

ence before January 1, 2004, in perform‑
ing criminal forensic evaluations for courts
and] eight [or more] hours of continuing
education relating to forensic evaluations,
completed in the 12 months preceding the
appointment [and documented with the
court].
The issue of expert qualifications has been troubling across
the state, despite a Legislative Council letter dated October 24,
2003, part of which read: “Apparently an attorney in Harris
County has opined that the lack of a conjunction between items
46B.022(a)(2)(B)(i) and (ii) means that a psychiatrist or psy‑
chologist seeking court appointment as an expert for determin‑
ing the competency of a defendant before January 1, 2005, needs
both 24 hours of specialized training and 5 years of experience
in performing criminal forensic examinations. This is incorrect.”
And, as Brian Shannon pointed out in his book, Texas Criminal
Procedure and the Offender with Mental Illness, supra, there has
been confusion by some experts “and even a few courts . . .” (p.
72) on the matter. This amendment, however, clearly lays to rest

the issue that experience is a qualification, as experts must be
qualified by board certification or training, and have regular
continuing education.
As an aside, it may be unfortunate that art. 46C.102—which
deals with the qualifications of examiners conducting sanity ex‑
aminations—was not modified so as to be clearly consistent with
46B. However, 46C.102 does unequivocally permit psychiatrists
or psychologists qualified alternatively by board certification,
or training, or experience to conduct such examinations and
perhaps there will be less confusion than the writer fears.
Art. 46B.024. Factors Considered in Examination.

Art. 46B.024. FACTORS CONSIDERED IN EXAMINA‑
TION. During an examination under this subchapter
and in any report based on that examination, an expert
shall consider, in addition to other issues determined
relevant by the expert, the following:
	(1) the capacity of the defendant during criminal
proceedings to:
		(A) rationally understand the charges against
the defendant and the potential consequences
of the pending criminal proceedings;
		(B) disclose to counsel pertinent facts, events,
and states of mind;
		(C) engage in a reasoned choice of legal strate‑
gies and options;
		(D) understand the adversarial nature of crimi‑
nal proceedings;
		(E) exhibit appropriate courtroom behavior;
and
		 (F) testify;
	(2) as supported by current indications and the
defendant’s personal history, whether the defendant
		(A) has a [diagnosable] mental illness; or
		(B) [or] is a person with mental retardation;
(3) whether the identified condition has lasted or
is expected to last continuously for at least one year;
(4) the degree of impairment resulting from [impact
of] the mental illness or mental retardation, if existent,
and the specific impact on the defendant’s capacity to
engage with counsel in a reasonable and rational man‑
ner; and
(5) [(4)] if the defendant is taking psychoactive or
other medication:
		(A) whether the medication is necessary to
maintain the defendant’s competency; and
		(B) the effect, if any, of the medication on the
defendant’s appearance, demeanor, or ability to

participate in the proceedings.
A discussion of how to read competency examinations, or
to conduct either direct or cross-examination of experts on these
issues is beyond the scope of this writing. However, be aware that
very specific issues must be addressed in competency examina‑
tions, six capacity issues (rational understanding, disclosure of
facts, events and states of mind, capacity to engage in reasoned
choice, understanding the adversarial nature of proceedings,
exhibit appropriate behavior and testify), plus presence or ab‑
sence of mental illness or mental retardation, the duration of
such a condition—if existing—as well as degree of impairment,
medications prescribed, and effects thereof. Historically, certain
advocacy interests—believing that psychoactive medications
would be harmful to all persons—pressed for the insertion of
a phrase inquiring as to the “effect, if any, of the medication on
the defendant’s appearance . . . etc.” In point of fact, psychoac‑
tive agents virtually never interfere with a defendant’s ability to
exhibit appropriate courtroom behavior, but only aid in ensuring
that to be the case.
In Harris County, a contract exists between MHMRA of
Harris County and the sheriff ’s office to provide competency
or sanity examinations, and while in the distant past there was
great variability among examiners as regards the nature of the
reports, now all examiners use the same structured inventory
to conduct competency examinations and generally follow the
TACOOMI template for reports to the courts. Some provide
more historical information than others.
A comment about mental health diagnoses: A diagnosis—by
a competency examiner—that a defendant is a person with men‑
tal retardation, however, does not require that the examination
meet the Health & Safety Code standards for such determina‑
tions. In Rodriguez v. State the court held that competency and
mental retardation are very different concepts such that “the
language of the code does not compel mental retardation deter‑
minations be governed by the Health Code.” Moreover, mental
retardation is not dispositive of competency. Rodriguez v. State,
899 S.W.2d 658 (Tex. Crim. App. 1995). See also Grayson v. State,
438 S.W.2d 553 (Tex. Crim. App. 1969)—neither mental retarda‑
tion nor psychosis are sufficient in and of themselves to defeat
the presumption of competency. And, for that matter, incapacity
under the guardianship code does not constitute incompetency.
Koehler v. State, 830 S.W.2d 665, 666 (Tex. App.—San Antonio
1992, no pet.).
Art. 46B.025. Expert’s Report

Art. 46B.025. EXPERT’S REPORT. (a) An expert’s report
to the court must state an opinion on a defendant’s com‑
petency or incompetency to stand trial or explain why the

expert is unable to state such an opinion and must also:
	(1) identify and address specific issues referred to
the expert for evaluation;
	(2) document that the expert explained to the de‑
fendant the purpose of the evaluation, the persons
to whom a report on the evaluation is provided, and
the limits on rules of confidentiality applying to the
relationship between the expert and the defendant;
	(3) in specific [general] terms, describe procedures,
techniques, and tests used in the examination, [and]
the purpose of each procedure, technique, or test,
and the conclusions reached; and
	(4) state the expert’s clinical observations, findings,
and opinions on each specific issue referred to the
expert by the court, state the specific criteria sup‑
porting the expert’s diagnosis, and state specifically
any issues on which the expert could not provide an
opinion.
		
(a-1) The expert’s opinion on the defendant’s
competency or incompetency may not be based
solely on the defendant’s refusal to communicate
during the examination.
		(b) If in the opinion of an expert appointed
under Article 46B.021 the defendant is incom‑
petent to proceed, the expert shall state in the
report:
			(1) the symptoms, exact nature, severity,
and expected duration of the deficits result‑
ing from the defendant’s mental illness or
mental retardation, if any, and the [that]
impact of the identified condition on the
factors listed in Article 46B.024[, contribut‑
ing to the defendant’s incompetency]; [and]
			(2) an estimate of the period needed to re‑
store the defendant’s competency, includ‑
ing whether the defendant is likely to be
restored to competency in the foreseeable
future; and
			
(3) prospective treatment options, if any,
appropriate for the defendant.
		(c) An expert’s report may not state the expert’s
opinion on the defendant’s sanity at the time of
the alleged offense, if in the opinion of the expert
the defendant is incompetent to proceed.
		(d) The court shall direct an expert to provide
the expert’s report to the court and the ap
propriate parties in the form approved by the
Texas Correctional Office on Offenders with
Medical or Mental Impairments under Section

614.0032(b), Health and Safety Code.
This article was modified to require that experts provide
greater specificity both in terms of the procedures, techniques,
or tests used in the examination—as well as the conclusions
reached. The courts have long eschewed brief, conclusory reports
(City of San Antonio v. Pollock, 284 S.W.3d 809 (Tex. 2009));
however, the present modification requires examiners to provide
greater detail as both as to the materials relied upon as well as
the conclusions reached.
In addition, an issue that not uncommonly appears in
reports was also addressed by the legislature: namely, providing
a report based solely upon a defendant’s refusal to commu‑
nicate. While a competency opinion may be offered in cases
wherein a defendant is non-communicative, the examiner is
now required to identify the bases of his/her opinion—and
specifically the collateral sources upon which the examiner
relied, such as deputies observing the defendant, medical rec
ords, family members, etc.
Finally, this section reinstituted a term that was in the
preceding competency article, i.e., art. 46.02—“unlikely to be
restored to competency in the foreseeable future”—but was re‑
moved from 46B. This phrase is now required to be addressed
by examiners; and about this issue more will be said in refer‑
ence to 46B.071.
Note
1. For a discussion see Brian D. Shannon and Daniel Benson, Texas Criminal
Procedure and the Offender with Mental Illness, 4th Ed. National Alliance on
Mental Illness, Austin, Texas 2008. As well, Alan Curry, Appellate Division
Chief of the Harris County District Attorney’s Office pointed out in a personal
communication that in Montoya v. State, 291 S.W.3d 420 (Tex. Crim. App. 2009),
the Court of Criminal Appeals refused to abandon the “bona fide doubt” stan‑
dard, even under the newer statute. See also Gonzales v. State, 313 S.W.3d 840
(Tex. Crim. App. 2010); Rodriguez v. State, 329 S.W.3d 74 (Tex. App.—Houston
[14th Dist.] 2010, no pet.).

The conclusion of this article will appear in the November issue
of the Voice.
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Sharon Valenti

Mitigation of
Defendants
in Federal
Court
I

first began writing presentence reports in 1983, pre-guideline.
Psychological and social histories were important to the in‑
vestigation of defendants and their offenses. Our “motto” was
“investigate, question, probe.” Many do not know that in actuality
there were sentencing statistics issued by the Administrative Of‑
fice of the U.S. Courts every year. Judges and probation officers
often referred to those statistics as a gauge for sentencing, but
they were not the controlling factor.
Then in 1987 came the Sentencing Guidelines. Many so‑
cial history issues that had been considered in sentencing were
thrown out the window. Probation officers were told to deter‑
mine sentences based upon a mathematical calculation, with
little to no regard for the defendants and their histories. As a
U.S. Probation Officer who worked in a district fortunate enough
to staff with judges, I can tell you the mandatory nature of the
guidelines did not go over well. Judges always did—and still
do—want to know who is this person, why did (s)he commit

this offense, what happened to the money?
I know there are probation officers who consider themselves
“guideline purists.” My response is poppycock! The sentencing
of defendants never has been and never should be all about the
numbers. Especially when so many guidelines are mandated by
Congress and not based upon scientific facts. That is why Booker
was so huge. After many years of judges looking for reasons to
depart from the guidelines and not be reversed, Booker in es‑
sence said, “Ok, after 18 years we’ve decided that social history
is important after all.”
It is not easy to find issues of mitigation. You have to have
an ability to know what to ask, reading between lines, which
takes a special kind of investigator. When probation officers
receive presentence report assignments, they are inundated
with information from the government, the investigative agent,
and, sometimes, victims. In order to determine which 18 U.S.C.
§3553(a) factors apply to a defendant, probation officers need

to conduct hours of interviews with offenders, family members
and close friends to gain this insight. In this time of budget
cuts, insufficient staff, and high caseloads, this is not going to
happen. That is why it is incumbent upon defense attorneys to
provide this information.
Have you ever said, “This guy is nuts”? Well, maybe he is
and a psychological evaluation would be your key. The most
recent study by the Department of Justice indicated that more
than half of all prison and jail inmates—including 56 percent of
state prisoners, 45 percent of federal prisoners, and 64 percent of
local jail inmates—were found to have a mental health problem.
Female inmates had even higher rates of problems than male
inmates—in state prisons, 73 percent of females and 55 percent
of males; in federal prisons, 61 percent of females and 44 percent
of males; and in local jails, 75 percent of females and 63 percent
of males (“Mental Health Problems of Prison and Jail Inmates,”
Doris J. James and Lauren E. Glaze, BJS Statisticians, September
2006). In 2009, Sentencing Commission statistics show only
2.9% of defendants receiving a downward departure for “men‑
tal and emotional conditions,” while 11.9 percent were given
downward departures for “general mitigating circumstances”
(U.S. Sentencing Commission’s Sourcebook of Federal Sentencing
Statistics 2009). Clearly mental health issues are underutilized
as mitigation for defendants.
If childhood experiences were extreme (and I have success‑
fully used being raised in a drug-infested area of Dallas with no
role models as justification), if the defendant suffered trauma or
abuse, these situations can be used to show why the defendant
makes poor choices/decisions and engages in risky behavior,
and can be used as a reason for variance from the guidelines.
In complex white-collar cases, meeting with the probation
officer early on and submitting the defense view of the case, the
loss amount, etc., can be helpful. Sometimes putting this in a
concise written form for the probation officer is helpful.
The pendulum is swinging back. As advocates for your de‑
fendants, it is incumbent upon you to either take the time to flesh
out these mitigation issues for your client or hire someone to do
it for you. By and large, the probation officers are not going to
do it for you. Before I retired, I viewed myself as a neutral “eyes
and ears of the court.” Subsequent work for defense attorneys has

shown me how very prosecutorial probation officers actually are.
It is not out of malice; it is more from a “corporate mentality.”
That is why it is so important for attorneys to be proactive. It
has to start as soon as you are hired, not when the presentence
report is disclosed. It is up to you to push that pendulum back
toward the defendants and away from the perspective of the
prosecution. Think “creative advocacy.”

Born and raised in Dallas, Sharon Valenti received her BA from the University of Texas and a Master’s from
Southern Methodist. She worked at
the Dallas County Juvenile Department and before joining the U.S.
Probation Office, Northern District of
Texas, in 1983. There she supervised drug and
mental health cases, as a Sentencing Guidelines Specialist and
a Special Offender Specialist, focusing on high-profile and sophisticated white-collar offenders. Sharon also served a faculty
member for the FDIC on financial crimes and investigations.
When she retired, Sharon was “recruited” by defense attorneys
she had worked with to consult on sentencing, and she consults
on cases all over the United States, bringing in other retired
federal investigative agents when the need arises.
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Supreme Court
DePierre v. United States, 131 S. Ct. 2225 (U.S. 2011); Affirmed (9–0)
DePierre was indicted for distribution of 50 grams or more of cocaine base under 21 U.S.C.S.
§ 841. The district court declined DePierre’s request that the jury be instructed that, in order to find
DePierre guilty of distribution of “cocaine base,” it must find that his offense involved crack cocaine.
DePierre was convicted, and the court sentenced him to the 120 months in prison mandated by the
statute. The First Circuit affirmed, adhering to its precedent that “cocaine base” refers to all forms of
cocaine base. The opinion also notes that the Second, Third, Fourth, Fifth, and Tenth Circuits interpret
the statute the same way.
HELD: “‘[C]ocaine base,’ as used in § 841(b)(1), means not just ‘crack cocaine,’ but cocaine in its
chemically basic form.”
Sykes v. United States, 131 S. Ct. 2267 (U.S. 2011); Affirmed (6–3)
Sykes pleaded guilty to being a felon in possession of a firearm. A district court enhanced Sykes’
sentence under the Armed Career Criminal Act (ACCA) after determining that he had previously
been found guilty of three violent felonies. The Seventh Circuit affirmed, noting that “fleeing police in
a vehicle in violation of Ind. Code § 35-44-3-3(b)(1)(A) is sufficiently similar to ACCA’s enumerated
crimes in kind, as well as the degree of risk posed, and counts as a violent felony under ACCA.”
HELD: “Felony vehicle flight, as proscribed by Indiana law, is a violent felony for purposes of
ACCA.” Justice Thomas concurred: “[T]he majority errs by implying that the ‘purposeful, violent,
and aggressive’ test may still apply to offenses ‘akin to strict liability, negligence, and recklessness
crimes.’ ” Justice Scalia dissented and chastised the majority for an “ad hoc judgment that will sow
further confusion.” Justice Kagan also dissented: “Vehicular flight comes in different varieties, and so
too the statutes that criminalize the conduct. . . . Because petitioner Marcus Sykes was convicted only
of simple vehicular flight, and not of any flight offense involving aggressive or dangerous activity, I
would find that he did not commit a ‘violent felony’ under ACCA.”
Flores-Villar v. United States, 131 S. Ct. 2312 (U.S. 2011); Affirmed (4–4)
A federal district court convicted Flores-Villar under the Immigration and Nationality Act (INA)
of being a deported alien in the United States. On appeal to the Ninth Circuit, Flores-Villar argued
that the relevant provisions of the INA violated the Equal Protection Clause of the Fifth Amendment
on the basis of age and gender. The provisions impose a five-year residency requirement, after age 14,
on U.S. citizen fathers but not mothers whose residency requirement is merely one year. The Ninth
Circuit applied the holding in Nguyen v. INS, 533 U.S. 53 (2001), which did not deal precisely with
the provisions before the court, but held that other more onerous residency requirements for fathers
but not mothers in the INA did not violate the Equal Protection Clause. The court concluded that the
provisions challenged by Flores-Villar also did not violate the Equal Protection Clause and affirmed
the district court.
HELD: Without deciding whether Nguyen v. INS permits gender discrimination that has no
biological basis, the Court affirmed the lower court.

Tapia v. United States, 131 S. Ct. 2382 (U.S. 2011);
Reversed, remanded (9–0)
Tapia was convicted of bringing illegal aliens into the United
States and of jumping bail after being charged with immigration
crimes. Following the jury trial, a district court judge sentenced
Tapia to 51 months in prison, noting that one factor in giving
her a longer sentence was to make sure she remained confined
long enough to take part in a drug rehab program. Tapia ap‑
pealed the sentence, arguing that the district court committed
plain error by basing her sentence on speculation about whether
and when she could enter and complete the Bureau of Prison’s
500-hour drug abuse treatment program. But the Ninth Circuit
affirmed the lower court.
HELD: “[18 U.S.C. §] 3582(a) does not permit a sentencing
court to impose or lengthen a prison term in order to foster a
defendant’s rehabilitation.”
J.D.B. v. North Carolina, 131 S. Ct. 2394 (U.S. 2011);
Reversed, remanded (5–4)
J.D.B. was a 13-year-old special education student in 2005
when the police showed up at his school to question him about
a string of neighborhood burglaries. The police had learned that
the boy was in possession of a camera that had been reported
stolen. The boy was escorted to a school conference room, where
he was interrogated in the presence of school officials. J.D.B.’s
parents were not contacted, and he was not given any Miranda
warnings. J.D.B. confessed to the crimes, but later sought to have
his confession suppressed on the basis that he was never read
his Miranda rights. He argued that because he was effectively in
police custody when he incriminated himself, he was entitled
to Miranda protections. The North Carolina Supreme Court
held that it could not consider the boy’s age or special education
status in determining whether he was in custody, and because
he was not in custody, he was not entitled to Miranda warnings.
HELD: Courts should consider the age of a juvenile in de‑
ciding whether he or she is in custody for Miranda purposes. “It
is beyond dispute that children will often feel bound to submit
to police questioning when an adult in the same circumstances
would feel free to leave. Seeing no reason for police officers
or courts to blind themselves to that commonsense reality, we
hold that a child’s age properly informs the Miranda custody
analysis.” The Court remanded to the state court to determine
whether the youth was in custody when he was interrogated.

Fifth Circuit
United States v. Oliver, 630 F.3d 397 (5th Cir. 2011)
(1) In mail fraud/aggravated identity theft prosecution,
district court did not err in denying defendant’s motion to sup‑
press the contents of a box in his girlfriend’s apartment that
she searched prior to turning it over to police. Where a private
individual examines the contents of a closed container, a sub‑

sequent search of the container by government officials is not
an unlawful Fourth Amendment search as long as the govern‑
ment search does not exceed the scope of the private search. The
lawfulness of the subsequent police search does not depend on
the police’s knowledge of the private search. The initial private
search, which was reasonably foreseeable, and the searcher’s
act, later that day, of voluntarily giving authorities the box, in
which no reasonable expectation of privacy remained, rendered
the police search permissible. Judge Garza dissented that Fifth
Circuit case law did not support the proposition that a private
search could validate subsequent police action even if the police
did not know about the private search.
(2) District court did not err in denying defendant’s mo‑
tion to suppress his statements to law enforcement; under the
circumstances, defendant validly waived his Miranda rights by
voluntarily speaking to police, notwithstanding his refusal to
sign a written waiver form.
Hernandez v. Thaler, 630 F.3d 420 (5th Cir. 2011)
Where the district court applied the then-controlling rule
of Salinas v. Dretke, 354 F.3d 425 (5th Cir. 2004), to deny defen‑
dant’s federal habeas petition as untimely under the AEDPA’s
1-year statute of limitations, but Salinas was later overruled in
Jimenez v. Quarterman, 555 U.S. 113 (2009), that change in the
law was not the sort of extraordinary circumstance warranting
relief under Fed. R. Civ. P. 60(b)(6). Defendant could not use
Rule 60(b)(6) to circumvent the principle that when the Supreme
Court announces a new rule of law and applies it to the parties
before it, the new rule is given retroactive effect only in cases
that are still open on direct review.
United States v. Sanchez-Ledezma, 630 F.3d 447 (5th
Cir. 2011)
District court did not err in applying an 8-level enhance‑
ment under USSG § 2L1.2(b)(1)(C) on the ground that defen‑
dant was deported following an “aggravated felony” convic‑
tion. Defendant’s prior felony conviction for evading arrest or
detention with a motor vehicle (in violation of Tex. Penal Code
§ 38.04(b)(1)) was a “crime of violence” under 18 U.S.C. § 16(b)
(and hence an “aggravated felony” under 8 U.S.C. § 1101(a)(43)
(F)) because it presented a substantial risk that physical force
would be used in the course of committing the offense, in the
form of a confrontation.
United States v. Rodriguez-Juarez, 631 F.3d 192 (5th
Cir. 2011)
Although, under Fifth Circuit precedent, a sex offense com‑
mitted with assent that did not amount to legally valid consent
was not a “forcible sex offense” under USSG § 2L1.2, that prec‑
edent was abrogated by the 2008 amendment to USSG § 2L1.2
which explicitly provided that “forcible sex offenses” included
ones where the consent was not legally valid. This amendment
was specifically meant to abrogate cases like the Fifth Circuit’s

where courts had excluded offenses without assent in fact, but
no legally valid consent; because this amendment scuttled defen‑
dant’s challenge to the 16-level “crime of violence” enhancement
under USSG § 2L1.2(b)(1)(A)(ii), and because defendant had
no other nonfrivolous challenge on appeal, the Fifth Circuit
granted defense counsel’s motion to withdraw under Anders v.
California, 386 U.S. 738 (1967).
Cantu v. Thaler, 632 F.3d 157 (5th Cir. 2011)
In Texas capital murder prosecution where defendant was
sentenced to death, trial counsel did not provide ineffective as‑
sistance at the sentencing phase by failing to discover and present
evidence of defendant’s bipolar disorder. Trial counsel made
a reasonable strategic decision not to investigate defendant’s
mental health problems, which would have been inconsistent
with the strategy used at trial and which would have opened
the door to a state psychiatrist’s examination—which could have
strengthened the State’s position that defendant was a psychopath
and thus a future danger. With respect to defendant’s ineffective
assistance claim during the guilt/innocence phase, this claim was
procedurally defaulted because the claim had not been raised in
state post-conviction proceedings, and Texas state courts would
not consider it if raised in a successive state petition. Nor could
defendant show cause and actual prejudice, or a fundamental
miscarriage of justice, that would allow defendant to overcome
the procedural bar and secure federal habeas review of that
claim. Finally, even assuming, arguendo, that freestanding actual
innocence may in some circumstances be cognizable in federal
habeas, defendant did not meet the “extraordinarily high” stan‑
dard that would be necessary for such a claim.
United States v. Dickson, 632 F.3d 186 (5th Cir. 2011)
(1) For purposes of 18 U.S.C. §2252(a)(4)(B), images of child
pornography are “produced” when they are copied or down‑
loaded onto hard drives, disks, or CDs; therefore, because the
government presented sufficient evidence that defendant pos‑
sessed a CD onto which images of child pornography had been
downloaded, and because that CD was manufactured in the
Republic of China (thereby satisfying the interstate or foreign
commerce element of the statute), the Fifth Circuit affirmed
defendant’s conviction.
(2) Where defendant was convicted of one count of pos‑
session of child pornography and one count of production of
child pornography, the district court plainly erred in calculat‑
ing the Guidelines when it failed to compute the total offense
level for each offense and then apply the Guidelines’ grouping
rules; the district court instead applied the base offense level
for production and then applied an enhancement for sadistic or
masochistic images that applied only to the possession offense.
The error resulted in a Guidelines range of 360 months to life,
rather than the correct range of 235 to 293 months. Nevertheless,
while the lack of an overlap usually means that a defendant’s
substantial rights were affected by a Guidelines calculation er‑

ror, that was not true here; the district court’s selection of the
statutory maximum sentence of 840 months (240 months on
the possession count and a consecutive 600-month sentence on
the production count) for the stated purpose of incapacitating
defendant from further crimes against children for the rest of
his life, indicated that there was not a reasonable probability
that defendant would receive a lower sentence but for the error.
Moreover, the sadomasochistic content of the photos underlying
the possession count could have been considered by the district
court in imposing the sentence, albeit not in the way the district
court did here.
United States v. Flores, 632 F.3d 229 (5th Cir. 2011)
The Fifth Circuit “wr[o]te in this case to signal a change in
th[at] court’s approach to” cases in which counsel filed a brief,
and moved to withdraw, under Anders v. California, 386 U.S.
738 (1967). The Fifth Circuit indicated that it would no longer
independently scour the record for any possibly nonfrivolous
point that could support an appeal; rather, it would henceforth
follow the approach of the Third and the Seventh Circuits and
would be guided in reviewing the record by the Anders brief
itself, provided that the brief is adequate on its face. Here, the
Anders brief was adequate on its face; after review of the brief and
the portions of the record referenced therein, the Fifth Circuit ac‑
cepted counsel’s assessment that defendant had no non-frivolous
issues to raise on appeal. The Fifth Circuit granted defendant’s
motion to withdraw and dismissed the appeal as frivolous.
United States v. Garland, 632 F.3d 877 (5th Cir. 2011)
In a companion case to United States v. Flores, 632 F.3d 229
(5th Cir. 2011), the Fifth Circuit outlined what it required for
an adequate Anders brief: “Anders requires counsel to isolate
possibly important issues and to furnish the court with refer‑
ences to the record and legal authorities to aid it in its appel‑
late function.” Although counsel has broad discretion in the
preparation of his brief, and no particular form is required, the
Fifth Circuit noted that a brief that covers the points raised in
the guidelines and checklist for Anders briefs contained on the
Fifth Circuit’s website will ordinarily be found to be adequate;
if counsel submits such a brief, the Fifth Circuit, as it held in
Flores, will no longer independently scour the record looking for
appellate issues. Here, however, counsel’s Anders brief fell short
of the guidelines and the checklist in several respects; hence, it
was not adequate. Accordingly, the Fifth Circuit denied counsel’s
motion to withdraw and instructed him to file either a compliant
Anders brief or a brief on the merits of any nonfrivolous issue
he deemed appropriate.
United States v. Johnson, 632 F.3d 912 (5th Cir. 2011)
Assuming without deciding that defendant had prudential
standing to raise the issue, the Fifth Circuit held that the Sex
Offenders Registration and Notification Act (SORNA) did not
violate the Tenth Amendment. The Tenth Amendment does not

forbid conditioning federal funding on a state’s implementa‑
tion of a federal program, which is what SORNA does; the sex
offender registry bargained for is a valid exercise of Congress’
spending power. Assuming without deciding that defendant
had standing to challenge the Attorney General’s adoption of an
Interim Rule implementing SORNA, the Fifth Circuit, disagree‑
ing with the Second, Third, Eighth, and Tenth Circuits, held
that Congress delegated to the Attorney General the decision
whether to apply SORNA to pre-enactment offenders, and that
SORNA did not apply to offenders with pre-enactment convic‑
tions until the Attorney General issued the Interim Rule. More‑
over, in promulgating the Interim Rule, the Attorney General
violated the notice and opportunity-to-comment requirements
of the Administrative Procedures Act (APA). Disagreeing with
the Fourth and Eleventh Circuits, the Fifth Circuit found the
Attorney General’s reasons for bypassing those provisions un‑
persuasive and held that they did not constitute “good cause.”
However, the Attorney General’s APA violations were harmless
error.
United States v. Hampton, 633 F.3d 334 (5th Cir. 2011)
The introductory language in 18 U.S.C. § 3583(e)(3) (al‑
lowing a court to “revoke a term of supervised release, and
require the defendant to serve in prison all or part of the term
of supervised release authorized by statute for the offense that
resulted in such term of supervised release”) does not limit the
aggregate amount of revocation imprisonment to the length
of the supervised release term authorized for the underlying
offense. Accordingly, even though the maximum supervised
release term for defendant’s underlying offense was three years,
and even though she had previously received a 24-month re‑
vocation prison sentence, it did not violate the statute, on de‑
fendant’s second revocation of supervised release, to impose
another 24-month prison sentence.
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Lucio v. State, No. 76,020 (Tex.Crim.App. 9/14/11);
Affirmed (9–0)
Appellant was convicted for the capital murder of her twoyear-old daughter and was sentenced to death pursuant to the
jury’s answers to the special issues.
HELD: CCA rejected Appellant’s 14 points of error, mostly
because Appellant failed to preserve the claims or adequately
brief them. CCA mainly addressed three points. In point one,
Appellant claimed CCA should remand the case to the trial court
to determine whether “the proof has failed on future dangerous‑
ness” since the trial court did not “think” it had “discretion to
determine that the proof has failed on future dangerousness.”
Appellant asked the trial court to enter a judgment notwith‑
standing the verdict. A trial court has no such authority in a

criminal case. In addition, having decided in point of error four
that the evidence is legally sufficient to support the affirmative
answer to the future-dangerousness issue, CCA did not find it
necessary to remand the case to determine whether the proof
failed on future dangerousness.
In point two, Appellant claimed she is entitled to a new
trial under Tex. R. App. P. 34.6(f)(4) because the “audio of the
defendant’s statement to the police is inaudible.” This does not
mean these portions of the court reporter’s record are “lost or
destroyed” for purposes of Rule 34.6(f). There is nothing miss‑
ing from the reporter’s record.
In point three, Appellant claimed the trial court erred to
admit her recorded statement into evidence. However, the State
introduced Appellant’s recorded statement through Detective
Cruz and Appellant’s only non-general, specific objection was
that “all voices on the recording” were not identified.
Gonzales v. State, No. 76,176 (Tex.Crim.App. 9/28/11);
Affirmed (7–2)
In 1995, Appellant was convicted of capital murder and,
based on the jury’s answers to the special issues, was sentenced
to death. His conviction and sentence were affirmed on direct
appeal. Appellant’s state application for habeas corpus relief
was denied. Appellant’s federal petition for habeas corpus relief
was denied as to his conviction but granted as to punishment,
and the case was remanded for a new punishment hearing. The
Fifth Circuit affirmed the federal district court. The trial court
held a new punishment hearing in 2009, and based on the jury’s
answers to the special issues, the judge sentenced Appellant to
death.
HELD: CCA rejected Appellant’s five points of error. Most
notably, in points two and three, Appellant claimed the trial court
erred when it denied his challenges for cause to venire persons
Sarah Murdock and Randall Phillips. The issue is whether the
trial court’s rulings on Appellant’s challenges for cause harmed
Appellant by depriving him of one of his statutorily allotted
peremptory challenges. Appellant argues that Murdock, based
on her answers, could not afford Appellant the right to remain
silent and would shift the burden of proof to Appellant on the
issue of future dangerousness. The record supports that Murdock
was not challengeable on these bases, and point of error two is
overruled. Because Appellant has not shown that the trial court
improperly denied his challenges to at least two venire persons,
he cannot show reversible error. Therefore, CCA need not ad‑
dress Appellant’s third point of error regarding Phillips.
Writs of Prohibition and Mandamus

State v. Creuzot, Nos. 76,594-95 (Tex.Crim.App.
7/27/11); Conditionally granted (8–1)
Defendant in a pending capital-murder retrial is seeking a
declaratory judgment that if he goes to trial and is found guilty,
then it would violate his constitutional rights for the State to
seek the death penalty. His claim is based solely on unique facts:

He did not obtain relief in the appellate courts for 30 years, and,
because of this lengthy delay, he has lost access to witnesses
and documents that may have assisted him in a punishment
mitigation case regarding race-based peremptory challenges.
After several evidentiary hearings, trial judge Creuzot granted
defendant’s motion. The State filed writs of mandamus and pro‑
hibition to require Creuzot to vacate his order.
HELD: Defendant has failed to offer legal authority sup‑
porting a pretrial declaratory judgment that the State should be
forbidden from seeking the death penalty when some potentially
useful evidence is no longer available. The U.S. Supreme Court
held that to succeed on a similar pretrial challenge, the defense
must show at trial that the delay did, in fact, cause substantial
prejudice to his right to a fair trial; and second, the defense
must show that the government intentionally delayed its in‑
dictment for the purpose of gaining a tactical advantage. Here,
defendant failed to show any actual and substantive prejudice to
his mitigation case because he has not yet presented that case.
Additionally, as a matter of law, defendant cannot demonstrate
that the State intentionally or purposely delayed the appellate
process to gain a tactical advantage in a retrial. It was defendant
who invoked those appellate procedures, and there has been no
showing that the State acted in bad faith in its appellate duties.
Finally, it cannot be persuasively argued that the State could
have, or should have, predicted the dramatic changes in the law
concerning peremptory challenges between 1983 and 2005.
Writ of Habeas Corpus

Ex parte Warren, No. 76,435 (Tex.Crim.App. 9/28/11);
Denied (9–0)
Applicant alleges that because he has never been convicted
of a sex offense, he was entitled to the requisite due process
procedures when the Texas Department of Criminal JusticeParole Division placed sex-offender conditions on his parole.
HELD: No process was due to applicant because his com‑
puterized criminal history file, maintained by the Texas De‑
partment of Public Safety, which was corroborated by police
agency records, establishes that applicant had prior sex-offense
convictions from Illinois. The elements of the Illinois offense
are sufficiently similar to the elements of the Texas offense of
Indecency with a Child, which is a qualifying offense for the
imposition of sex offender conditions.
State’s PDRs

Cosio v. State, No. 1435-10 (Tex.Crim.App. 9/14/11);
Reversed, remanded (9–0)
Appellant was indicted for four counts of sexual assault of a
child. During trial, Appellant requested the State elect as to the
counts that it would proceed under. The jury charges coincided
with the State’s election and generally instructed the jury, at the
end of each charge, that its verdicts must be unanimous. Appel‑
lant did not object to the charges on the basis that they allowed
for non-unanimous verdicts. The jury found Appellant guilty

on all counts.
On appeal, Appellant challenged the sufficiency of the evi‑
dence and alleged that the jury charges contained egregious error
because they permitted non-unanimous verdicts. COA held that
the evidence was insufficient for one of the convictions and that
the jury charges were erroneous.
HELD: The jury instructions were erroneous because there
were several instances of sexual criminal conduct that could have
satisfied the charged offenses, and the judge failed to instruct the
jury that it must be unanimous about which instance satisfied
each charge. Appellant requested elections; therefore, the State
was forced to prove, beyond a reasonable doubt, the incidents of
criminal conduct that it elected to rely upon. A jury charge error
is not forfeitable by a defendant’s failure to object at trial; this
failure only controls the applicable harm analysis. CCA disagreed
with COA and held that Appellant was not egregiously harmed
because it is logical to suppose that the jury unanimously agreed
that Cosio committed all of the separate instances of criminal
conduct during each of the four incidents. CCA reversed and
remanded to COA to address Appellant’s remaining points of
error as they relate to the three convictions not overturned by
COA.
Snowden v. State, No. 1524-10 (Tex.Crim.App.
9/28/11); Reversed, remanded (8–1)
At the end of the prosecutor’s summation at the guilt phase
of trial, the prosecutor said, “[Appellant] doesn’t give two hoots
about the mother of his baby or his baby because he looks her
in the eye and punches her in her 38-week-old stomach without
remorse, just like he is today.” Appellant immediately objected
that this argument constituted a comment on his failure to testify,
but the trial court overruled the objection.
Appellant was subsequently convicted by a jury of familyviolence assault of a woman who was pregnant with his child.
The jury assessed punishment at two years’ imprisonment. COA
reversed Appellant’s conviction and remanded the cause to the
trial court for a new trial, holding that the trial court erred in
overruling Appellant’s objection to the State’s improper jury
argument commenting on his failure to testify. COA was unable
to conclude beyond a reasonable doubt that the trial court’s error
did not contribute to Appellant’s conviction or punishment.
HELD: Beyond a reasonable doubt that the error in al‑
lowing the prosecutor to comment on Appellant’s lack of incourt remorse was simply unimportant in relation to everything
else the jury considered on the issue of whether Appellant was
previously convicted of family-violence assault. Furthermore,
Appellant received a two-year sentence and no fine—the mini‑
mum punishment he could have received for this third-degree
conviction.
State v. Weaver, No. 1635-10 (Tex.Crim.App. 9/28/11);
Affirmed (6–3)
Four police officers came to Weaver’s welding shop looking

for someone wanted in another county. Weaver gave the officers
consent to search for that person. The officers, over Weaver’s
objection, ended up searching a van on his property and finding
drugs in it. The trial judge granted Weaver’s motion to suppress
because he found that the search of the van exceeded the scope
of Weaver’s consent. COA, over a dissent, affirmed. The State’s
PDR asked: “May police conduct a dog sniff of the exterior of
an unoccupied vehicle in the parking lot of a business without
the permission of the owner of the business?”
HELD: The trial court did not abuse its discretion in grant‑
ing Weaver’s motion to suppress. The evidence shows that when
the officers’ search for “Bear” ended, they had not observed any‑
thing suspicious. Because the trial judge could have determined
that Weaver’s consent to search for Bear had ended, the trial
court could reasonably find that the officers, without establishing
probable cause, were not entitled to search for other purposes
unrelated to that of their initial search. The record supports
an implicit fact finding that the van was parked in a protected,
non-public area of the business premises. The record also sup‑
ports the trial judge’s legal conclusion that the officers had worn
out their welcome and lingered beyond the scope of Weaver’s
consent before the initiation of the dog sniff. CCA recognizes
that this case is a close call, but it is in the “close call” cases that
the need for giving discretion to the trial judge and deferring to
his factual findings is greatest, especially when the State must
prove positive consent by clear and convincing evidence.
Appellants’ PDRs

Coronado v. State, No. 0644-10 (Tex.Crim.App.
9/14/11); Reversed, remanded (7–2)
CCA granted review to determine whether the videotape
procedures in Tex. Code Crim. Proc. art. 38.071 § 2, includ‑
ing the use of written interrogatories in lieu of live testimony
and cross-examination, satisfy the Sixth Amendment rights of
confrontation and cross-examination under the Crawford v.
Washington, 541 U.S. 36 (2004), line of cases. In this aggravatedsexual-assault-of-a-child prosecution, COA found no error in
the trial court’s decisions to allow cross-examination through
written questions only, and to admit the child’s videotaped inter‑
views with a child-abuse forensic examiner instead of requiring
live testimony.
HELD: Although CCA agreed that there must be balance
between a defendant’s right to confrontation and a societal need
to protect fragile and traumatized child victims, that balance
cannot constitutionally be struck by the method set out in Article
38.071 § 2. On federal constitutional matters, CCA is obliged to
follow the dictates of the U.S. Supreme Court regardless of its
own notions. Therefore, COA erroneously held that constitution‑
ally adequate cross-examination could be done using written
interrogatories posed by a “neutral” forensic interviewer more
than a year after the initial interview.

Alonzo v. State, No. 1494-10 (Tex.Crim.App. 9/14/11);
Reversed, remanded (9–0)
Appellant was convicted of manslaughter for the death of a
fellow inmate in a prison fight. On appeal, Appellant argued that
the trial court erred by instructing the jury that the justification
of self-defense does not apply to the lesser-included offense of
manslaughter. COA held that the trial court’s instructions were
correct and overruled this point of error. COA arrived at its
conclusion by first observing, “Texas courts have routinely noted
that an individual cannot recklessly act in self-defense.” A person
commits murder if he “intentionally or knowingly causes the
death of an individual.” Because self-defense is a justification to
murder, an acquittal of murder based on self-defense necessarily
implies that the jury believed that the defendant intentionally or
knowingly caused the death of an individual. Tex. Penal Code
§ 19.04 provides that a person commits manslaughter “if he reck‑
lessly causes the death of an individual.” Intentional or knowing
conduct is distinct from reckless conduct, and an individual
cannot simultaneously act intentionally and recklessly.
HELD: COA erred by holding that a defendant can be
convicted for a lesser-included offense when a fact-finder has
acquitted the defendant for the greater offense based on a jus‑
tification defense, and by holding that a defendant cannot raise
the justification of self-defense when charged with manslaughter.
Mayes v. State, No. 1633-10 (Tex.Crim.App. 9/14/11);
Reversed, remanded (8–0)
A jury found Appellant guilty of the second-degree felony of
sexual assault. At the punishment phase, the trial judge properly
instructed the jury concerning the punishment range (two to
twenty years in prison) and the possibility of community su‑
pervision. The jury returned a verdict sentencing Appellant to
two years in prison and recommending community supervision.
The judge told the jury that its verdict was illegal because the
minimum period of community supervision for sexual assault
is five years. She told them to deliberate again, and the jury then
assessed a sentence of five years and once more recommended
community supervision. The issue in this case is whether the
initial verdict was in fact illegal. COA held that it was.
HELD: A jury sentence of two years confinement with a
recommendation of community supervision is not an illegal or
improper verdict.
Pena v. State, No. 0852-10 (Tex.Crim.App. 9/28/11);
Reversed, remanded (9–0)
Appellant was indicted for felony possession of marijuana.
A jury found him guilty and sentenced him to life imprisonment
as a habitual offender. COA affirmed, and rejected Appellant’s
argument that Brady v. Maryland, 373 U.S. 83 (1963), applied
when the State failed to disclose to Appellant the audio portion
of a videotape containing exculpatory statements that he made
to police. CCA granted Appellant’s PDR to determine if Brady
is applicable.

HELD: Because the audio portion of the videotape is fa‑
vorable evidence that would be material to Appellant’s case and
the State failed to disclose such evidence to Appellant, the State
violated Appellant’s constitutional right as expressed in Brady.
The State failed to disclose the audio portion when the videotape
evidence was initially requested by defense counsel and again
failed to disclose it after a second inquiry by the defense that
addressed the lack of sound on the copy previously provided.
Both prosecutor and defense counsel confirmed that no copy
with audio was tendered. Additionally, the audio evidence was
unknown to Appellant since the State consistently represented
that the videotape contained no audio.
Ex parte Garcia, No. 1658-10 (Tex.Crim.App. 9/14/11);
Reversed, remanded (9–0)
Appellee claims her guilty plea to felony theft 23 years ago
was involuntary. After a hearing at which Appellee testified, the
trial court granted relief. COA disagreed: “the only ‘evidence’ in
the record regarding appellee’s claim is her own sworn testimony,
which is insufficient by itself.”
HELD: An applicant’s live, sworn testimony can be a basis
for upholding a trial court’s decision to grant relief in a Tex.
Code Crim. Proc. art. 11.072 habeas proceeding. While sworn
pleadings provide an inadequate basis upon which to grant relief
in habeas actions, it is beyond dispute that relief may be granted
on the basis of testimony that supports the pleadings if that
testimony is believed by the habeas court. There is no sound
reason to hold this rule inapplicable in the present case where
the witness is herself the habeas applicant. CCA need not decide
whether Appellee’s testimony was in fact a sufficient basis for
upholding the trial court’s decision; nor did CCA decide the
State’s laches issue.

Court of Appeals
Summaries by Chris Cheatham of Cheatham Law Firm, Dallas
Wilson v. State, No. 14-09-01040-CR (Tex.App.—Hous
ton [14th Dist] 4/12/11)
Police officer’s statements during interrogation did not ren‑
der confession involuntary; officer “never promised any deal for
the defendant.” Officer told D: “You got to explain something. . . .
It’s the right . . . thing to do . . . then I can call the district attorney
and say hey this is what really happened this guy didn’t mean
for this stuff to go on. Do you understand, there’s consequences
regardless for your actions . . . but it’s either you’re gonna be
looked at with the eyes of justice, this guy deserves the worst
. . . or the eyes of mercy[.]” Such statements would be unlikely
to induce an innocent person to confess to murder.
Additionally, officer’s statements that D’s mother would
“lose everything” to assist D’s defense did not render confes‑

sion involuntary. “Police officers are permitted to suggest that
suspects decline legal counsel to ‘save himself or his family the
expense’ despite the constitutional requirement that suspects
be informed that they have a right to appointed counsel. [T]he
inquiry into whether such statements by the police overcame
the will of the defendant requires a factual determination.”
St. Clair v. State, 338 S.W.3d 722 (Tex.App.—Amarillo
2011)
Inventory search of vehicle was conducted properly, such
that dope found inside purse was admissible, even though officer
did not itemize contents of vehicle. “[Officer] testified to search‑
ing the vehicle in accordance with departmental policy, that
the only items of value found were the purse and the [money]
contained in it, and that those items were included in his report.
He also described the reasons for conducting the search (i.e., to
protect the possessions of the person that owns or controls the
vehicle and to avoid liability issues). Furthermore, the policy in
question was admitted into evidence. And, [D] did not attack
the legitimacy of that particular policy at trial.”
Also, no reasonable alternative to impoundment was shown,
even though D told officer that her boyfriend could retrieve the
vehicle. “[N]othing within the record illustrates that [her boy‑
friend] was available at the time, that he would agree to retrieve
the vehicle, or that he had a driver’s license. Also missing was
evidence that she owned the vehicle[.]”
In re M.A.C., 339 S.W.3d 781 (Tex.App. Eastland 2011)
In juvenile delinquency proceeding, the presence of armed
police detective during judge’s entire warning and interview
process did not violate procedural requirements governing the
admissibility of a child’s statement. M.A.C. contends that the
provisions of Tex. Fam. Code § 51.095(a)(1)(B)(i) were violated
because “[detective] was present during the entire warning and
interview process and was armed during this process with his
firearm visible at all times. Given [judge’s] testimony that he re‑
quested the presence of [detective], we focus our attention to the
presence of [detective’s] weapon during the interview process.
The critical inquiry is whether or not the weapon prohibition
applied to the taking of [D’s] recorded statement. . . . [B]y its
express terms, the weapon prohibition applies when the juvenile
executes a written statement in the presence of a magistrate.”
Hodson v. State, No. 04-10-00060-CR (Tex.App.—San
Antonio 5/11/11)
D was not in custody for Miranda purposes during police
interview, when he climbed out of a police station window, be‑
cause (1) no guard was stationed outside the interview room,
(2) D had voluntarily gone to police station, (3) interview began
promptly and lasted about an hour, and (4) D waited 26 minutes
before he fled.
D’s admission, during police interview, to being present

during a robbery and murder did not, by itself, render interview
custodial. “Even though a suspect may implicate himself in an
offense, unless the circumstances are unique . . . ‘this alone does
not trigger custody.’ . . . Here, [officer] testified [that D] admitted
to being present during the robbery and murder. Other than
this admission, there were no other circumstances present to
lead a reasonable person to believe he was under arrest. . . . We
hold the trial court correctly concluded [D] was not in custody
when he made the statements in question.”
Cooksey v. State, No. 04-10-00424-CR (Tex.App.—San
Antonio 5/11/11)
Unfenced backyard deemed “curtilage” because D’s home
was in a wooded area and there were no neighbors within several
hundred yards. Also, there was an absence of “no trespassing”
signs posted on property, the home was not visible from the
main road, and D’s backyard and back steps were not visible
from the driveway or neighboring properties. Lastly, the back
steps on which officer observed potted marijuana plants were
physically attached to the home.
D’s written consent to search his property, which was given
after officers made an illegal entry into his backyard and observed
the marijuana plants, was not voluntary, even though there was
no flagrant police misconduct. D did not volunteer his consent
but was asked for it, D was not told he could decline consent,
and officer testified that D was not free to leave. In addition, the
officers failed to reveal to D that they were not legally authorized
to be in the backyard.

Crawford v. State, No. 01-10-00559-CR (Tex.App.—
Houston [1st Dist] 5/12/11)
RS shown where officer’s in-car computer indicated that the
insurance policy covering D’s vehicle had lapsed, despite the un‑
disputed fact that Texas law allows methods other than insurance
to satisfy the financial responsibility requirement. “[T]he mere
fact that alternate methods exist to satisfy the Transportation
Code’s financial responsibility requirement does not render the
stop unreasonable. . . . [Officer] could reasonably suspect from
the fact that the vehicle previously had liability insurance cover‑
age—by far the most common means of satisfying the financial
responsibility requirement—that the policy’s lapse meant that
it no longer complied with the law. . . . [D] relies on [GonzalezGilando v. State, 306 S.W.3d 893 (Tex.App.—Amarillo 2010, pet.
ref ’d),] for the proposition that the MDT insurance database
cannot support a finding of reasonable suspicion. [However,
Gonzalez-Gilando] hinged on the fact that the computer da‑
tabase search result stated that the insurance information was
‘not available’ or the status was ‘undocumented.’ ”
Kirvin v. State, No. 05-09-00734-CR (Tex.App.—Dallas
5/13/11)
Prosecutor’s comment that D “has never taken responsi‑
bility for any of his actions” during punishment stage was not
impermissible comment on D’s failure to testify. “[W]e conclude
the State’s argument was invited by, and made in response to,
[D’s] argument.” D had argued essentially that he sympathized
with both victims.
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Motion for Waiver of DPS Surcharge
Stephen L. Hamilton
CAUSE NO. _______________
STATE OF TEXAS

§

IN THE COUNTY COURT

§
vs.

AT LAW NO. _____

§
§

_______________________

§

_____________ COUNTY, TEXAS

MOTION FOR WAIVER OF DPS SURCHARGE
COMES NOW THE DEFENDANT in the above-styled and numbered cause and moves the Court to waive the surcharge imposed by the Department of Public Safety in this case pursuant to §708.158 of the Transportation Code.
1. On September 1, 2011, ________ in the above-entitled and numbered cause entered a plea of guilty to the
offense of driving while intoxicated. (See Exhibit A.)
2. Defendant is indigent and offers as proof the following information for this Court:
	_____ A copy of Defendant’s most recent tax return, which reflects that Defendant’s income or personal
income does not exceed 125 percent of the applicable income level established by the federal poverty
guidelines OR
	_____ A copy of Defendant’s most recent statement of wages showing that Defendant’s income or household
income does not exceed 125 percent of the applicable income level established by the federal poverty
guidelines OR
	______ Documentation from a federal agency, state agency, or school district indicating that Defendant
receives assistance from the food stamp program or the financial assistance program established under
Chapter 31 of the Human Resources Code OR the federal special supplemental nutrition program for
women, infants, and children authorized by 42 U.S.C. Section 1786 OR the medical assistance program
under Chapter 32 of the Human Resources Code OR the child health plan program under Chapter 62 of the
Health and Safety Code OR the national free or reduced-price lunch program established under 42 U.S.C.
section 1751 et seq. OR

	______ Documentation from a federal agency, state agency, or school district indicating that Defendant is a dependent as defined by Section 152 of the Internal Revenue Code of 1986, and the taxpayer claiming the person as a
dependant receives assistance from the food stamp program or the financial assistance program established under
Chapter 31 of the Human Resources Code OR the federal special supplemental nutrition program for women,
infants, and children authorized by 42 U.S.C. Section 1786 OR the medical assistance program under Chapter 32
of the Human Resources Code OR the child health plan program under Chapter 62 of the Health and Safety Code
OR the national free or reduced-price lunch program established under 42 U.S.C. section 1751 et seq. OR
	______ Other documentation presented to this Court. (See attached Affidavit of Defendant)
WHEREFORE, PREMISES CONSIDERED, Defendant prays that this Court, after consideration of the attached documentation, grant Defendant’s Motion for Waiver of DPS Surcharge or set this matter for an evidentiary hearing.

Respectfully submitted,

Stephen L. Hamilton, P.C.
12002 Trafalgar, Suite 302
Lubbock, TX 79424
(806) 794 0394
Fax: (806) 783-9605

By:
		
		
		

_____________________________
Stephen L. Hamilton
State Bar No. 24007311
Attorney for Defendant

CAUSE NO. _______________
STATE OF TEXAS

§

IN THE COUNTY COURT

§
vs.

§

AT LAW NO. _____

§
_______________________

§

_____________ COUNTY, TEXAS

ORDER WAIVING DPS SURCHARGE
On September 1, 2011, _______________ in the above-entitled and numbered cause entered a plea of guilty to the
offense of driving while intoxicated.
Pursuant to §708.158 of the Transportation Code, this Court finds that ______________ has provided sufficient evi
dence to this Court, as required by statute, that ______________ is indigent. Because this Court finds that ______________
is indigent, the Texas Department of Public Safety shall, therefore, waive any and all surcharges assessed under said
chapter. Defendant’s Texas Driver’s License Number is ______________.
BY ORDER OF THIS COURT, the Defendant is hereby released from all financial penalties and/or surcharges assessed by the Department of Public Safety resulting from the offense to which the Defendant pled guilty.
THIS COURT FURTHER ORDERS that the Texas Department of Public Safety shall notify any and all agents, public
or private, who are contracted by said Department, to cease and desist all collection efforts against the Defendant for
any and all surcharges associated with the above-entitled and numbered cause.

SIGNED on _____________________________

________________________________________
JUDGE PRESIDING
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