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4 Membership Benefits 4
Strike Force
Co-Chairs
Reagan Wynn
Gary Udashen
Liaison
Dan Hurley (District 3)
District 1
Jim Darnell
Mike R. Gibson
Mary Stillinger
District 2
Tip Hargrove
H. W. Leverett
District 3
Jeff Blackburn
Chuck Lanehart
Bill Wischkaemper

District 4
Heather Barbieri
Darlina Crowder
Matthew Goeller
Rick Hagen
Richard Weaver
Don Wilson
Randy Wilson
District 5
Scott Brown
Mark Daniel
Michael Heiskell
Larry Moore
Greg Westfall
District 6
Richard Anderson
Clint Broden
Ron Goranson
Bob Hinton

George Milner III
Kevin Ross
District 7
Buck Files
Craig Henry
Scrappy Holmes
Tim James
Frank Long
Bobby Mims
David E. Moore
Barney Sawyer
District 8
Kerri Anderson-Donica
Michelle Esparza
Steve Keathley
Michelle J. Latray
W. W. Torrey
District 9
Sam Bassett

 Listserves
A partnership to engage community members in areas of significant
decisions, legislative and capital issues/updates, upcoming seminars
and events, and more . . .
 Legislature
A team of lobbyists involved in the legislative effort and keeping
members up to date.
 Ethics Hotline
If you have a question about ethics in criminal defense law, call the
hotline at 512-646-2734 and leave a message. You will receive a call
or several calls within 24 hours.
 Updated iPhone/iPad/Droid/Windows 7 App
An entire library of criminal codes and statutes in the palm of your
hand.
 Strike Force
Strike Force assistance to aid lawyers threatened with or incarcerated
for contempt of court.
 Voice for the Defense magazine—print and online
A subscription to the only statewide magazine written specifically for
defense lawyers, published 10 times a year.
 Membership Directory (printed or online)
Comprehensive listing of current TCDLA members, print or PDF
version, updated yearly. Online directory updated daily.
 Lawyer Locator
Online directory providing members an opportunity to list up to
three areas of practice for public advertising.
 Expert List
Extensive list of experts for all types of criminal cases, including
investigation, mitigation, and forensics specialists.
 Significant Decisions Report
Professional reports summarizing state and federal cases, emailed
weekly.
 TCDLA Discounts
Receive significant discounts on CLE seminars and TCDLA publica‑
tions. Discounted liability insurance with Joe Pratt Insurance.
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District 11
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 TCDLA Logo for Member Use
Camera-ready art of the TCDLA logo is now available for use on
business cards, websites, etc.
 Membership Certificate
Display your TCDLA membership with pride! New members will re‑
ceive a personalized certificate by mail. Members of 25 years receive
a special certificate.
 Sprint Discount
Sprint has changed the process in how to receive their 15% dis‑
count. Please fill out the verification form and fax to TCDLA at
512.469.0512 or email to mrendon@tcdla.com and TCDLA will have
it submitted to Sprint.
 Enterprise Car Rental
Ten percent discount for TCDLA members. Enterprise is the largest
rental car company in North America in terms of locations and num‑
ber of cars, while providing the highest level of customer service.
The corporate account number for TCDLA members is 65TCDLA.
You may contact your local office directly or visit www.enterprise.com.
When booking online, enter your location, date, time, and the cor‑
porate account number. You will then be asked for your discount ID,
which is the first three letters of TCDLA (TCD). Make your reserva‑
tion at Enterprise Rent-a-Car.
 Subscription Services Inc.
Fifty percent discount off the cover price of more than 1,000 maga‑
zines, including Newsweek, New Yorker, Texas Monthly, etc. Visit
www.buymags.com/attorneys.
 State Motions CD
New members will receive a comprehensive CD of state forms and
motions,including DWI, post-trial, pretrial, and sexual assault mo‑
tions.
 Resources
Expansive library of research papers from renowned criminal de‑
fense lawyers and other valuable information and sites.
 Brief/Motion Bank
Access to a capital-specific motions bank and habeas corpus claims
for state and federal practice.

4 CLE and Events 4
 January 2013
January 9–13
TCDLA | Psychodrama
Roundtop, TX
January 10
CDLP | Nuts ’n’ Bolts | co-sponsored
with Lubbock Criminal Defense
Lawyers Association
Lubbock, TX
January 11–12
CDLP | 32nd Annual Prairie Dog
Lawyers Advanced Criminal Law
Course | co-sponsored with Lubbock
Criminal Defense Lawyers Association
Lubbock, TX
January 17–18
CDLP | Post-Conviction
Houston, TX
January 25
CDLP | Gideon’s Trumpet
Wichita Falls, TX
 February 2013
February 1
CDLP | Bill of Rights | co-sponsored
with Hidalgo County Bar Association
McAllen, TX
February 4–6
CDLP | Capital Case Litigation
Initiative
San Antonio, TX
February 7–8
CDLP | Capital/Mental Health
San Antonio, TX
February 14
CDLP | Public Defender DWI | cosponsored with National College for
DUI/DWI Defense
Dallas, TX

February 15
CDLP | Indigent Defense/Veterans
Dallas, TX
February 16–21
TCDLA | Members Trip to the
Caribbean
Galveston, TX
February 22
CDLP | 2nd Annual Hon. Craig
Washington & Senator Rodney Ellis
Criminal Law Seminar | co-sponsored
w/ the Thurgood Marshall School of
Law & Earl Carl Institute
Houston, TX
February 27
CDLP | Public Defender DWI | cosponsored with National College for
DUI/DWI Defense
El Paso, TX
 March 2013
March 7–8
TCDLA | Cross-Examination
Dallas, TX
Scholarships available
March 9
TCDLA** & TCDLA Executive & CDLP
Committee & TCDLEI Board Meetings
Dallas, TX
March 17–22
CDLP | 37th Annual Texas Criminal
Trial College
Huntsville, TX
*Accepting applications
March 18
CDLP | Indigent Defense | cosponsored with Texas Indigent Defense
Commission
Austin, TX

March 21–23
TCDLA | 20th Annual Mastering
Scientific Evidence in DUI/DWI Cases
| co-sponsored with National College
for DUI/DWI Defense
New Orleans, LA
 April 2013
April 5–6
CDLP | 50th Annual AA Semaan
Seminar | co-sponsored with San
Antonio Bar Association
San Antonio, TX
April 5
CDLP | Gideon’s Trumpet
Longview, TX
April 12
CDLP | Gideon’s Trumpet
Corpus Christi, TX
April 19
CDLP | Gideon’s Trumpet
Waco, TX
Seminars sponsored by CDLP are
funded by the Court of Criminal
Appeals of Texas. Seminars are open to
criminal defense attorneys; other pro
fessionals who support the defense of
criminal cases may attend at cost. Law
enforcement personnel and prosecutors
are not eligible to attend.
TCDLA seminars are open only to
criminal defense attorneys, mitigation
specialists, defense investigators,
or other professionals who support
the defense of criminal cases. Law
enforcement personnel and prosecutors
are not eligible to attend unless noted
“open to all.”
**Open to all members

Note: Schedule and dates subject to change. Visit our website at www.tcdla.com for the most up-to-date information.
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time while also saving your clients money. No more waiting for your client to get that SR-22
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Dallas: 972-386-4386  Toll Free: 800-967-4386
Advertisement

Lydia Clay-Jackson

You Just Have to Come

W

President’s
Message

ow, if you have not attended one of the seminars that our organization has presented,
you have missed something special. TCDLA and CDLP seminar course directors
are fantastic, and we should all give them a rousing round of applause for the work they
have performed in providing quality education to criminal defense lawyers throughout the
state. You owe it to yourself, to your client, and to our profession to attend at least two of our
seminars. Thanks to the financial responsibility of Texas Criminal Defense Lawyers Educa‑
tion Institute (TCDLEI), there are, once again, scholarships available for TCDLA seminars.
Before there was mandatory CLE, there were TCDLA seminars. We should take honest
pride in the fact that TCDLA and CDLP seminars have lead the way in educating criminal
defense lawyers, not only statewide but nationally as well. Our organization has always had
the education of criminal defense lawyers as one of its cornerstones. I have yet to hear, at a
TCDLA seminar, “I am only here because I need the hours.” I have heard, “This course is
worth the week out of my practice,” when referring to the Texas Criminal Trial College. I
have heard some TCDLA seminar participants remark that because of a particular topic or
speaker they were going to rework an argument or trial theory.
Standing around the coffee bar at seminar breaks, one is able to overhear criminal de‑
fense lawyers helping other criminal defense lawyers, by sharing experiences. This, perhaps,
after the speakers and course materials, is the third best thing about our seminars. We are
eager to help one another.
Personally attending our seminars is important, but our organization understands that
sometimes you just cannot work it into your schedule. Your organization has responded to
this fact by making available to you the course material in digital format and by developing
online seminars that may be viewed from your computer. The Technology committee of
TCDLA is in the process of getting a video and audio library, of selected topics from semi‑
nars, organized so that access to the material is user friendly. If you are called upon to help
in this endeavor or if you desire to volunteer your help, please do so.
A course director for one of our seminars is responsible for seeking out members of our
organization to speak at the seminar. They are responsible for developing the speaker topics,
as well as keeping on top of the speakers to get the written material in to headquarters. Since
July of 2012 the following women and men have graciously accepted the responsibility of
course director. Just as that old television commercial said, “We are so proud of our product
we put our name on it.” TCDLA is so very proud of their course directors, we put their names
on the course announcements.

CDLP: Winning Trial Tactics (S. Padre Island)
Jeanette Kinard, Bobby Lerma, Mark Snodgrass,
& Sheldon Weisfeld
CDLP: Trainer for Trainers (S. Padre Island)
Sarah Roland & Lydia Clay-Jackson
CDLP: Innocence Work for the Real Lawyer (Austin)
Jeff Blackburn, Sarah Roland, & Gary Udashen
CDLP: Primer for Court Appointments (Austin)
Betty Blackwell & Judge Herb Evans
CDLP: Assaultive and Homicide Offenses (San Antonio)
Jorge Aristotelidis (co-sponsored w/ SACDLA)
TCDLA: Top Gun DWI (Austin)
Grant Scheiner & Danny Easterling
TCDLA: Strike Force Training (Conference Call)
Reagan Wynn & Gary Udashen
CDLP: Gideon’s Trumpet (Abilene)
Jenny Henley, Randy Wilson, & Sarah Roland
TCDLA: Juvenile Law (Galveston)
Kameron Johnson
TCDLA: Appellate Law (Galveston)
Brian Wice
TCDLA: Drug Law (Galveston)
Bobby Lerma
CDLP: Gideon’s Trumpet (Georgetown)
John Convery, Robert Phillips, Bennie Ray,
& Sarah Roland
CDLP: Indigent Defense (El Paso)
Janet Burnett, Greg Velasquez, & Rick Wardroup
CDLP: Capital Case Litigators Initiative (Houston)
Carlos Garcia & Rick Wardroup

CDLP: Innocence Clinic (Dallas)
Jeff Blackburn & Gary Udashen
CDLP: 10th Annual Forensics (Dallas)
Larry Renner, E. X. Martin, Carlos Garcia,
& Rick Wardroup
CDLP: Criminal Law: Trends and Updates (Laredo)
George Altgelt
CDLP: Gideon’s Trumpet (Sugarland)
Derick Smith & Patrick McCann
CDLP: Jim Greenfield Memorial Nuts’n’Bolts (San Antonio)
Jay Norton (co-sponsored w/ SACDLA)
TCDLA: Stuart Kinard Advanced DWI (San Antonio)
Gary Trichter, Troy McKinney, & Doug Murphy
TCDLA: Defending Those Accused of Sexual Assault
(Houston)
Stanley Schneider
CDLP: Hal Jackson Memorial Jolly Roger
Nathan Miller & John Ross
Our course directors would not be successful without the
wonderful help from headquarters staff. These men and women
have dedicated their professional life into making us a top-notch
organization—and better lawyers. Anyone who has attended
one of our seminars knows how very helpful the staff is, and
moreover, they do not see helping us as “going out of their way.”
No task asked of them goes uncompleted. We surely owe them
a sincere THANK YOU. Joseph, you and your team are (to use
Tony the Tiger’s word) “GR-R-R-EAT!”
I am looking forward to seeing you at the next seminar.
The Hat Lady

Fallen But Not Forgotten . . . TCDLEI Memorializes
Charles Baldwin
Quinn Brackett
Peter Bright
Jack H. Bryant
Phil Burleson
Ward Casey
Byron Chappell
Emmett Colvin
Rusty Duncan
C. David Evans
Elaine Ferguson
C. Anthony Friloux Jr.

Richard W. Harris
Odis Ray Hill
Weldon Holcomb
Floyd Holder
W. B. “Bennie” House
David Isern
Hal Jackson
Knox Jones
Joe Kegans
George F. Luquette
Ken Mclean
Kathy McDonald

Harry Nass
David A. Nix
Rusty O’Shea
Charles Rittenberry
George Roland
Travis Shelton
Robert William Tarrant
Doug Tinker
Don R. Wilson Jr.
Memorialize a fellow member.
Contact: chattersley@tcdla.com

Joseph A. Martinez
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CDLA thanks their 3,200+ members for their support throughout the past year. TCDLA
is a stronger, more relevant organization because of its members. We wish all of you and
your families a safe and enjoyable holiday season.
November 12, 2012, was the first day bills could be filed by Texas legislators in anticipation of the Texas Legislative Session. TCDLA’s Legislative Committee, chaired by Mark Daniel
(Fort Worth), has been preparing for the session. The TCDLA lobby team of Allen Place
(Gatesville), David Gonzalez (Austin), and Kristin Etier (Austin) are prepared to ensure the
rights of the accused in Texas are protected.
Here is list of the issues TCDLA will be actively working on:
1.
2.
3.
4.

To support a viable and meaningful exculpatory evidence statute
Minor amendments to the expunction and nondisclosure statute
Possible revision of public intoxication statue
Actively engage on all bills which unfairly make changes to the criminal justice system.

Please sign up and follow TCDLA’s legislative efforts on the TCDLA Legislative listserve.
Please call the Home Office (512-478-2514) if you have any questions regarding how to sign
onto the Legislative listserve.
The TCDLA Board of Directors met on December 8, 2012 in Houston. The following
are motions passed by the board:

Executive
Director’s
Perspective

MOTION: Minutes, September 15, 2012
Motion to approve minutes from September 15, 2012, TCDLA Board Meeting in
Galveston. Motion made by Ray Rodriguez, seconded by Carole Powell—motion
carries.
MOTION: Online Payments
Motion to approve making online payments. Motion made by John Convery,
seconded by Susan Anderson—motion carries.
MOTION: New Account—Building Expenses
Motion to approve new account in TCDLA budget for building expenses. Motion
made by John Convery, seconded by David Moore—motion carries.
MOTION: Suspend Bylaws Rules Regarding Associate Director Terms
Motion made to suspend rules of bylaws to allow two associate directors to expand their terms from two terms to a third term. Motion made by David Moore,
seconded by Jani Maselli—motion carries with four opposed.
Motion made by Craig Jett, seconded by Carol Powell, to recommend to membership
in June all proposed amendments except Robert’s Rules—motion carries with

two opposed.
Motion made by Craig Jett, seconded by John Ackerman,
to recommend Robert’s Rules of Order to membership in June—motion carries with six opposed.
Motion made by Cynthia Orr, seconded by John Convery, for TCDLA to write a letter to the Office of
Court Administration addressing the underpayment
of CGA lawyers. John Convery, as our CGA liaison,
can help write the letter—motion carries.
Board voted to induct the following members into the
TCDLA Hall of Fame in June 2013: C. David Evans,
George F. Luquette, Richard Anderson, and Roy
Minton.
Special thanks to course directors Gary Trichter (Bandera),
Troy McKinney (Houston), Doug Murphy (Houston, and associate course directors John Fox (San Antonio) and George
Scharmen (San Antonio) for the Stuart Kinard Memorial Advanced DWI seminar held in San Antonio in November. Thanks
to their efforts we had 153 attendees.
Special thanks to our course director, Stanley Schneider
(Houston), for the Defending Those Accused of Sexual Assault
held in Houston in December. Thanks to Stan and the speakers
we had 125 attendees.
At Lydia Clay-Jackson’s direction, TCDLA developed a
new Defending Clients Accused of Sexual Assault cheat sheet.
Attendees at the Defending Those Accused of Sexual Assault
seminar received a complimentary copy of the cheat sheet. The
cheat sheet is now available at the TCDLA website.

Regular Members
Nicolette V. Basillio, Houston
Lauren R. Crisera, Fort Worth
James Hamlin Dyer, Houston
John C. Hafley, The Woodlands
John G. Heather, Combine
Ryan Kerr, El Paso
Steven C. Lee, Austin
Reynaldo P. Morin, Nacogdoches
Jayd A. Piercy, Pearland

TCDLA/CDLP will have five days of Capital training Feb
ruary 4–8, 2013, in San Antonio. February 4–6 will be the second
Capital Case Litigation Initiative (CCLI), where criminal defense
lawyers will bring their own capital case(s) to the training. February 7–8 will be a Capital/Mental Health seminar. Both seminars will be held at the historic Guenther Hotel in downtown
San Antonio. So please make plans to come and enjoy the San
Antonio Riverwalk and attend the outstanding capital seminars.
Please make plans to attend the Psychodrama training in
Round Top January 9–13, 2013, at the unique Round Top Festival Institute. John Ackerman is our course director for the
training.
The TCDLA Board of Directors invites you to attend the
next quarterly board meeting on Saturday, March 9, at 10:00
am. The seminar and board meeting will both be at the Crowne
Plaza Hotel in downtown Dallas.
The 37th Annual Texas Criminal Trial College (TCTC)
will be held March 17–22, 2013, on the Sam Houston State
University campus in Huntsville. Lydia Clay-Jackson (Conroe)
and Tim Evans (Fort Worth) are Deans of Student and Faculty,
respectively. Eighty lawyers will be accepted to the TCTC. Please
help us recruit lawyers to attend. The application is on page 19
and on the TCDLA website at www.tcdla.com, or you can call
the Home Office and have one faxed to you (512-478-2514).
The deadline for the submission of the applications is noon,
January 18, 2013.
Have a safe and enjoyable Holiday Season.
Good verdicts to all.

Benjie Reed, Mexia
Cavita Sharma, Houston
Robert Nolan Stephens, Houston
Jeffrey Weatherford, San Antonio
Roy Wygant, Houston
Affiliate Members
Michael H. Fortney, San Antonio
Shawn Mcdonald, Manvel
Ann E. Parman, Macon

Victoria Rusk, Corpus Christi
Public Defenders
Amanda Diane Austin, Laredo
Truc Thanh Le, Laredo
Shane McMahon, El Paso
Christopher P. Rodriguez, San
Antonio
Miguel Hernandez Serrano, Laredo

Robert Pelton

We were all down at Margie’s bar
Telling stories if we had one
Someone fired the old jukebox up
The song sure was a sad one
A teardrop rolled down Bubba’s nose
From the pain the song was inflicting
And all at once he jumped to his feet
Just like somebody kicked him
Bubba shot the juke box last night
Said it played a sad song it made him cry
Went to his truck and got a forty five
Bubba shot the juke box last night

Ethics &
The Law

Bubba ain’t never been accused of being mentality stable
So we did not draw an easy breathe
Until he laid that colt on the table
He hung his head till the cops showed up
They dragged him right out of Margie’s
Told him “Don’t play dumb with us, son”
“Know damn well what the charge is.”
…
Well, the sheriff arrived with his bathrobe on
The confrontation was a tense one
Shook his head said, “Bubba Boy,”
“You was always a dense one.”
Reckless discharge of a gun
That’s what the officers are claiming
Bubba hollered, “Reckless! Hell!”
“I shot just where I was aiming.”

Bubba shot the juke box last night
Said it played a sad song it made him cry
Went to his truck and got a forty-five
Bubba shot the juke box stopped it with one shot
Bubba shot the jukebox last night
Well he could not tell right from wrong
Through the teardrops in his eye
“Bubba Shot the Jukebox” by Dennis Linde

S

ince this was Bubba’s first offense, he was placed on PreTrial Diversion. To get Bubba’s gun back, look at the Code
of Criminal Procedure, Article 18.19(c), and file a motion to
return the firearm. See the sample motion on the page follow
ing. Ethically, in Bubba’s case because of his mental condition,
you need to either let the State keep the gun, or do what many
lawyers do and, with the client’s prior agreement, file a motion
to get the gun returned to you as part of the fee. Always make
sure that a client can legally receive and possess any firearm
before taking action that results in it being returned to him.
The last thing you want to do, ethically or legally, is assist a cli
ent—making you a party to the offense—in committing a crime
or violating a term of community supervision by receiving or
possessing a firearm. Even with a Concealed Handgun License,
Bubba could not have had the gun in the bar legally because the
bar got more than 51 percent of its income from alcohol sales.
Several months ago we got a call from an old client in West
Texas who had been arrested on a Motion to Adjudicate. He was
on deferred for a drug offense. It seems he and his wife had an
argument and the wife claimed he had fired a shot at her. The
police arrived and took him and 12 firearms to jail. He went to
a local lawyer and was told the best deal he could get him was 5
years. We were hired and immediately filed a Motion to Dismiss
and a motion to return the firearms. Both were granted. My cli
ent did not go to prison and we got the firearms as part of my fee.
Felony deferred adjudication does not prevent possession of
firearms in the house UNLESS THE CONDITIONS OF PROBA
TION PROHIBIT IT. Many times when a person is placed on
deferred or regular probation, the judge will order no firearms.
Possession of firearms is sometimes a misunderstood area of
the law. The Texas Penal Code has specific provisions related to
the possession of firearms. If your client buys a gun or wants to
get a Concealed Handgun License, look at Texas Government
Code Section 411.172.
Under Section 46.02 of the Texas Penal Code, a person
commits the offense of Unlawful Carrying of Weapon if he inten
tionally, knowingly, or recklessly carries on or about his person a
handgun if he is not on his own premises or on premises under
his control, or inside or directly en route to a motor vehicle that
is owned by him or under his control. A person also commits

an offense of Unlawful Carrying of Weapon if he intentionally,
knowingly, or recklessly carries on his person a handgun in a
motor vehicle that is owned by him or under his control where
the handgun is in plain view, or where he is engaged in criminal
activity, other than a Class C misdemeanor that is a violation
of a law or ordinance regulating traffic, prohibited by law from
possessing a firearm, or is a member of a criminal street gang.
The burden is on the State to prove you are not traveling.
Under Section 46.04 of the Texas Penal Code, it is unlaw
ful for a person who has been convicted of a felony to possess
a firearm except on the premises where he lives. It also holds
that a person commits an offense of unlawful possession of a
firearm if he is convicted of an assault on a family member and
it is before the fifth anniversary of when he is released from
confinement or released from community supervision following
conviction, whichever is later.
Federal law is different, and under 18 U.S.C. Section 922(g),
if you are a convicted felon or punished under Texas Penal Code
Section 22.01, you may forever be prohibited from gun owner
ship.
To be safe and follow the ethical rule, use caution when
advising clients about buying, selling, or possessing a firearm or
ammunition. Consider the following when your client is con
sidering probation:
1. Misdemeanor supervision—not affected by firearms law
unless it is a crime of domestic violence
2. Deferred felony supervision—may possess firearm and am
munition and can go hunting, but cannot buy more firearms
or ammunition, or carry across state lines
3. Regular or shock probation—may not possess, ship, trans
port, or receive firearms.
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IN THE 123RD JUDICIAL
DISTRICT COURT
HARRIS COUNTY, TEXAS

MOTION TO RETURN PROPERTY
TO THE HONORABLE JUDGE OF SAID COURT:
COMES NOW, Robert Pelton, attorney for Bubba, and files this Motion to Return Property. There were guns seized
when Defendant was arrested in the above-referenced case. The case has been resolved and Robert Pelton respectfully
requests he be allowed to retrieve Defendant’s firearms from law enforcement officials. The firearms are partial payment
to Robert Pelton for fees owed to him. The Assistant District Attorney for Harris County does not object.
It is requested that the firearms be returned to Robert Pelton or his assigned agent.
Respectfully submitted,
ROBERT PELTON, LAWYER
4001 N. Shepherd Drive, Suite 110
Houston, Texas 77018
713-524-8471
713-697-5903 Facsimile

By:______________________
Robert Pelton
SBOT 15733500
Attorney for Bubba

CERTIFICATE OF SERVICE
This is to certify that on December _____, 2012, a true and correct copy of the above and foregoing document was
served on the Harris County District Attorney’s Office via hand delivery.
________________________
ROBERT PELTON
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Buck Files

O

n March 28, 2012, a panel of the United States Court of Appeals for the Seventh Circuit
affirmed the conviction of Marvin Peugh and the 70-month sentence imposed by United
States District Judge Fredrick Kapala of the Northern District of Illinois. The Court held that
using the United States Sentencing Guidelines in effect at time of sentencing, rather than at the
time of the offense, did not violate the Ex Post Facto Clause. (Emphasis added.) United States
v. Peugh 675 F.3d 736 (7th Cir. 2012) [Panel: Circuit Judges Rovener, Wood, and Williams].
Peugh had been indicted for two bank-fraud schemes in violation of 18 U.S.C. § 1344.
The offense conduct occurred from January 1999 to August 2000. Judge Rovener’s opinion
contains, in part, the following:
At sentencing Peugh raised a number of objections to the presentence report. He first
argued that sentencing him under the 2009 guidelines (then in effect) rather than under
the 1999 guidelines (in effect at the time he committed his offenses) would violate
the Ex Post Facto Clause because it would result in a significantly higher sentencing
range. The court rejected this argument based on United States v. Demaree, 459 F.3d
791, 795 (7th Cir.2006), in which we held that using the guidelines in effect at the
time of sentencing rather than the time of the offense does not violate the Ex Post
Facto Clause because the guidelines are merely advisory.

Federal
Corner

***
Peugh renews his argument that the district court violated the Ex Post Facto Clause
by calculating his sentence under the 2009 rather than the 1999 guidelines, which
were in effect at the time he committed his offenses. Under the 2009 guidelines,
Peugh’s advisory range jumped by more than 20 months. Peugh acknowledges that
our holding in United States v. Demaree, 459 F.3d 791, 795 (7th Cir.2006), undercuts
his position, but he urges us to reconsider that case and overrule it. We, however,
stand by Demaree’s reasoning—the advisory nature of the guidelines vitiates any Ex
Post Facto problem—and again decline the invitation to overrule it.
Peugh’s lawyer didn’t just hang it up and say to his client, “At least we tried.” No, he filed
a Petition for Writ of Certiorari, which the Supreme Court granted on November 9, 2012.

The Petition contains, in part, the following:
QUESTION PRESENTED
The U.S. Sentencing Guidelines Manual directs a court
to “use the Guidelines Manual in effect on the date that
the defendant is sentenced” unless “the court determines
that use of the Guidelines Manual in effect on the date
that the defendant is sentenced would violate the Ex Post
Facto Clause of the United States Constitution.” Eight
courts of appeals have held that the Ex Post Facto Clause
is violated where retroactive application of the Sentencing
Guidelines creates a significant risk of a higher sentence.
In the decision below, however, the Seventh Circuit has
held that the Ex Post Facto Clause is never violated by
retroactive application of the Sentencing Guidelines be‑
cause the Guidelines are advisory, not mandatory.
The question presented is:
Does a sentencing court violate the Ex Post Facto Clause
by using the U.S. Sentencing Guidelines in effect at the
time of sentencing rather than the Guidelines in effect
at the time of the offense, if the newer Guidelines create
a significant risk that the defendant will receive a longer
sentence?
Statement of the Case
This case presents an important and recurring con‑
stitutional issue on which the federal courts of appeals
are intractably divided: whether, in the wake of United
States v. Booker, 543 U.S. 220 (2005), the retroactive ap‑
plication of the Sentencing Guidelines violates the Ex
Post Facto Clause when the newer Guidelines create a
significant risk of a harsher sentence than would have
been imposed under Guidelines in effect at the time of the
crime. The Solicitor General has previously declared that
the “courts of appeals are divided” 5–1 on the question.
The D.C., Second, Fourth, Sixth, and Eleventh Circuits
find an Ex Post Facto violation in such circumstances.
By contrast, only one circuit—the Seventh Circuit, the
court below—has held to the contrary that the Ex Post
Facto Clause is not implicated because the Guidelines
are advisory.
***
Resolving the circuit conflict is critical to maintaining
the goal of uniform federal sentencing.
***
Mr. Peugh raised the issue in both the district court and
the court of appeals, and both courts squarely addressed
it. The Seventh Circuit’s rule materially lengthened his

sentence: Mr. Peugh’s 70-month sentence, which was
at the bottom of the range calculated under the 2009
Guidelines in effect at the time of his sentence, was 24
months above the top of the range calculated under the
1998 Guidelines in effect at the time of his offense.
A. Legal Background
The Sentencing Reform Act of 1984, as amended,
directs sentencing courts to consider a number of factors
in imposing a sentence, including Guidelines issued by
the Sentencing Commission. 18 U.S.C. § 3553(a)(4)(A)
(2006). The statute directs a court to consider the Guide‑
lines “in effect on the date the defendant is sentenced.”
Id. § 3553(a)(4)(A)(ii). The Guidelines implement that
statute with the proviso that “[i]f the court determines
that use of the Guidelines Manual in effect on the date
that the defendant is sentenced would violate the Ex Post
Facto Clause of the United States Constitution, the court
shall use the Guidelines Manual in effect on the date that
the offense of conviction was committed.” U.S. Sentencing
Guidelines Manual § 1B1.11(b) (2011).
B. Facts and Proceedings Below
In 2010, a jury convicted Mr. Peugh of five counts
of bank fraud under 18 U.S.C. § 1344 related to loans
received for farming businesses Mr. Peugh ran with his
cousin.
***
The district court, relying on United States v. Demaree,
459 F.3d 791, 795 (7th Cir. 2006), rejected Peugh’s argu‑
ment on the ground that the Guidelines are not manda‑
tory, but merely advisory. App. 28a (“The court is bound
by the holding in Demaree, and, accordingly, the court
overrules the defendant’s objection to use of the 2009
guidelines manual”).
Application of the 2009 Guidelines rather than the
1998 Guidelines significantly increased the Guidelines
sentencing range. The presentencing report calculated
the offense level under the 1998 Guidelines as 19, but the
Government argued in the court of appeals that, if the
1998 Guidelines applied, there should be an additional
two-level enhancement for obstruction of justice, bring‑
ing the total offense level to 21.
***
By contrast, the district court calculated a total offense
level of 27 under the 2009 Guidelines: a base offense
level of 7 . . . The 2009 Guideline range for a total of‑
fense level of 27 was 70–87 months. U.S. Sentencing
Guidelines Manual § 5A (Nov. 1, 2009) . . . The district

court chose to impose the lowest sentence within the
2009 Guidelines range (70 months) on Mr. Peugh . . .
The district court expressed no opinion on the sentence it
would have imposed had it applied the 1998 Guidelines
instead. (Emphasis added.)
***
On appeal, Mr. Peugh again argued that his sentenc‑
ing violated the Ex Post Facto Clause, because the 2009
Guidelines called for a sentence 33 to 41 months longer
than called for under the 1998 Guidelines.
***
Retroactive application of the 2009 Guidelines undeni‑
ably resulted in a harsher sentence: Mr. Peugh’s 70-month
sentence was at the very bottom of the 2009 Guidelines
range, but was 24 months longer than even the top of
the 1998 Guidelines range.
***
The court of appeals, like the district court, relied on
Demaree in rejecting Peugh’s argument.
Reasons for Granting the Petition
I. The Court of Appeals Are Deeply Divided on the
Question Presented
In the wake of Booker, an entrenched and acknowl‑
edged split has arisen among the federal courts of ap‑
peals on whether retroactive application of Sentencing
Guidelines adopted after the commission of the offense
can violate the Ex Post Facto Clause.
***
In Demaree, the Seventh Circuit held categorically that
the Ex Post Facto Clause no longer applies to retroactive
application of the Sentencing Guidelines, because the Ex
Post Facto Clause “appl[ies] only to laws and regulations
that bind rather than advise.” 459 F.3d at 795.
As the Solicitor General has stated in other cases,
five other courts of appeals (the D.C., Second, Fourth,
Sixth, and Eleventh Circuits) have expressly “disagreed
[with Demaree] and concluded that the Guidelines may
implicate the Ex Post Facto Clause even though they are
advisory.”
***
II. The Seventh Circuit’s Decision Is Consistent With the
Supreme Court Precedent and Disregards the Significant
Risk That Applying Harsher Guidelines Will Result in
a Long Sentence.
Review is also warranted because the categorical
Demaree rule adopted by the Seventh Circuit is irrec‑
oncilable with this Court’s precedent. Under the Ex
Post Facto Clause, an enactment that affords discretion

in determining criminal punishment cannot be con‑
stitutionally applied if it “create[s] a significant risk of
increased punishment.” Garner, 529 U.S. at 255. Here,
the 2009 Guidelines, even though advisory, created just
such a significant risk that Peugh would suffer increased
punishment. The sentencing range calculated under the
2009 Guidelines (70–87 months) was nearly twice that
calculated under the 1998 Guidelines (37–46 months)
and influenced the sentence that the district court im‑
posed.
Moreover, the Guidelines provide a framework that
influences prosecutors’ and defendants’ plea bargains.
See, e.g., Stephanos Bibas, Plea Bargaining Outside the
Shadow of Trial, 117 Harv. L. Rev. 2463, 2533 (2004) (dis‑
cussing the Guidelines as mental anchors that frame plea
bargaining “by establishing clear baselines for likely sen‑
tences after trial”). The retroactive application of harsher
Guidelines affects not only the decision to plead guilty,
but also the offenses and conduct that the defendant will
admit and the sentence recommended by the prosecutor.
Application of the 1998 Guidelines may have affected the
Government’s strategy with regard to plea offers, as well
as Mr. Peugh’s decision to plead not guilty to all counts
(nearly half of which eventually resulted in acquittals)
even in the face of his co-defendant Mr. Hollewell’s deci‑
sion to plead guilty to one count and escape prosecution
on the remaining counts. Harsher Guidelines inexorably
increase the risk that courts will impose greater sentences
of imprisonment than they would have imposed under
more lenient Guidelines.
Finally, in Rita, this Court determined that “a court
of appeals may apply a presumption of reasonableness to
a district court sentence that reflects proper application
of the Sentencing Guidelines.” Rita, 551 U.S. at 347. This
presumption provides a clear incentive to sentencing
within the Guidelines range: “judges are more likely to
sentence within the Guidelines to avoid the increased
scrutiny that is likely to result from imposing a sentence
that is outside the Guidelines.” Turner, 548 F.3d at 1099.
Not only is a district court more likely to sentence in the
Guideline range, but such sentences are more likely to
be upheld on appeal.
[O]nce a sentencing judge correctly applies the
Guidelines range, the defendant’s relief is limited. [A
court of appeals] will disturb the sentence if, but only
if, [it] is left with the definite but firm conviction that the
district committed a clear error in judgment in weighing
the § 3553(a) factors by arriving at a sentence that lies
outside the range of reasonable sentences dictated by the

facts of the case.
***
The statistical evidence has consistently revealed
not much change in sentencing practices post-Booker.
Turner, 548 F.3d at 1099. The vast majority of sentences
imposed by federal courts each year fall within the
Guidelines range. For example, excluding cases where
the government itself sought a departure or variance,
3 out of 4 times a court sentenced a federal offender
within the Guidelines range in fiscal year 2011; only
1 in 4 times did a court impose a sentence below the
Guidelines range. U.S. Sentencing Commission, 2011
Annual Report 35–37 (2011). In most cases, therefore, the Guidelines exert significant influence over
sentencing decisions and form the initial basis for all
sentencing. (Emphasis added.)
***
III. The Question Presented Affects Thousands of
Sentences.
The question presented is indisputably important.
It directly influences potentially thousands of individu‑
als sentenced by federal courts and the federal policy of
sentencing uniformity. Federal courts used the Guide‑
lines to sentence 86,201 federal offenders in fiscal year

2011, and the Seventh Circuit alone sentenced 3,064. U.S.
Sentencing Commission, 2011 Sourcebook of Federal
Sentencing Statistics tbl. 2.

My Thoughts
7 I was interested when I read the Court’s opinion in Peugh

because our courts just don’t do things that way in the
Fifth Circuit. See United States v. Reasor, 418 F.3d 466 (5th
Cir. 2005). In Reasor, the Court held that post-Booker, the
district court on remand should apply the earlier rather
than the later advisory guidelines to avoid Ex Post Facto
violations.
7 Do I think Mr. Peugh might get a new sentencing hearing?
Yes.
7 In the post-Booker era, I’m a little surprised at the statis‑
tics cited by the Court as to sentences imposed below the
suggested Guideline range. Sometimes we forget that the
Guidelines are now 25 years old and that the majority of
federal judges have known no other sentencing scheme.
Buck Files, a member of TCDLA’s Hall of Fame and the President of
the State Bar of Texas, practices in Tyler, Texas, with the law firm
Bain, Files, Jarrett, Bain & Harrison, PC.

Now Available—Cheat Sheet #14:
Defending Clients Accused of Sexual Assault
In conjunction with the Sexual Assault seminar presented in Houston in
December, TCDLA compiled a new cheat sheet for determining how long a sex
offender is required to report. This cheat sheet breaks the law down for each
legislative session since 1997, when the registration law came into effect. Counsel
can use the cheat sheet to inform clients how long the client will be required to
report based on which iteration of Code of Criminal Procedure Chapter 62 was
in effect when their requirement to register started. This publication is a “must
have” for any lawyer who defends sexual assault cases.

Order online at www.tcdla.com or call (512) 478-2514.

Bar # ____________________________
Name __________________________________________________ Address _______________________________________________
City _______________________________________________________________ State __________ Zip ________________________
Phone _________________________________________________ Fax ____________________________________________________
Cell phone __________________________________________ Email _____________________________________________________

Must be a licensed Texas attorney. Complete entire application.
q I would like to attend this training and have enclosed $150 tuition (includes breakfast, lunch, and hotel—double occupancy),

this application, my letter of intent, and a letter of recommendation from a Texas judge (District, County, or Federal) and a
criminal defense attorney. You will be notified by January 31, 2013. Only complete applications will be considered. *Special
needs or financially unable to pay contact TCDLA. The course is designed for those whose criminal defense trial experience
ranges from 0–10 jury trials. Many will be younger lawyers, but some will have recently left prosecution or changed areas of
practice. The College is committed to responsible racial and gender balance. You must be prepared to devote your entire
week to this course.
Credit card number: __________________________________________________ Expiration date: ________________________
Signature ________________________________________________________________
q I applied last year. 		q

I attended a Criminal Trial College in ________________________

q I accept court appointments: Y N

Trial Experience
Please be candid about your trial experience, and do not exaggerate.

Number of Trials (as first chair only):
#______ Felony Jury

#______ Felony Bench

#______ Misdemeanor Bench

#______ Civil Jury

#______ Misdemeanor Jury

Number of Trials (as second chair):
#______ 2nd Chair Felony Jury*

#______ 2nd Chair Misdemeanor Jury*

*On a separate sheet explain your involvement.
Type of practice and years in practice (general description): _________________________________________________________
________________________________________________________________________________________________________________

Other Training or Experience:
Law school: ________________________________________________

Date graduated: ___________________________________

Other trial training courses taken: _________________________________________________________________________________
________________________________________________________________________________________________________________
________________________________________________________________________________________________________________

Former Prosecutor:

q Yes q No
If yes, how long, when did you leave, and what experience did you have? ____________________________________________
________________________________________________________________________________________________________________
________________________________________________________________________________________________________________

Public defender:
q Yes
q No
If yes, what office? _______________________________________________________________________________________________
________________________________________________________________________________________________________________
On a separate sheet please tell us your level of trial experience. Additionally, please tell us why you want to attend the Texas
Criminal Trial College.

Fax: 512-469-0512 or mail to 6808 Hill Meadow Drive | Austin, TX 78736
Seminars sponsored by CDLP are funded by the Court of Criminal Appeals of Texas.
Office use only: q Application q New

q Letter of intent

q Fee

q Judge letter

q Attorney letter

Send your letters, pictures, gripes, bonehead gaffes, or whathave-you to chattersley@tcdla.com.

Kudos
 In October, Chris Raesz tried an Unlawful Restraint with
Exposure to Serious Bodily Injury and an Aggravated
Assault with a Deadly Weapon, both arising out of the
same incident in Denton County. Client was on felony
parole out of Colorado for what we call Intoxication
Manslaughter. The initial story from the victim to the
cops was that client and she had an argument, he hit her
in the eye, she fell down, he helped her clean up then
came back with a large knife, took her to the garage, obtained duct tape, taped her hands and feet, all the while
threatening her with the knife. Amazingly, the victim
had prepared her own affidavit of non-prosecution for
presentation to the grand jury. That affidavit included that
she struck client first while he was holding their child
and he only hit her in self-defense, and that the duct
tape was not used to restrain her on the night in question
but earlier in adult ventures. Client was sure the victim
would take the 5th at trial due to her false report, as she
had been visiting him in jail during this time. She not
only did not take the 5th; she testified to the initial story
(and more) and admitted creating the affidavit of nonprosecution. Client took the stand in order to establish
his self-defense and defense of his child, which was
problematic due to his parole situation. Cross of the officers involved crime scene investigation and lack of followup investigations despite new information. Jury came
back with two “not guilty” verdicts, and parole hold was
lifted on client. Good work, Chris.
 Zachary Maloney sent along word that Jim Hanley
got a “not guilty” on a enhanced 25-to-life theft case.
Instead of using the copper statute, the State indicted
the defendant as just theft. The Brazoria County ADAs
in 149th District Court couldn’t show value. Of course,

William “Bill” Magnussen
Bill Magnussen, a charter member of TCDLA,
passed away in October. Born and raised in Fort
Worth, Bill received his BBA and JD from Baylor
University. Licensed in 1965,he first worked
as an assistant district attorney after returning
to Fort Worth. Also a founding member of the
Tarrant Country Criminal Defense Association,
Bill was known as the “go to” criminal defense
attorney in Fort Worth for generations of people
in a serious legal scrape. He is survived by
wife Edie Magnussen; brother Mark; daughters
Lynne Magnussen Thompson, Missy Magnussen
Wallace, and Laura Magnussen Cook; and seven
grandchildren.

he notes, the Jury went with a theory of their own. Either way, Zachary says Jim’s been on quite a win streak
this year.
 After more than 15 years behind bars, Kenneth Boyd Jr.
was released from prison through the efforts of Gena
Bunn of Holmes & Moore in Longview. In November,
the Texas Court of Criminal Appeals in Austin issued an
opinion vacating Boyd’s capital-murder conviction and
life sentence and ordering his release. In 1999 Boyd
was found guilty of capital murder and sentenced to
life in prison despite the fact that there was no physical evidence linking him or any of his co-defendants
to the murders. The State’s case against Boyd consisted
essentially of a pair of jailhouse snitches who testified
that Boyd confessed to them (both of whom have since
recanted) and a handful of “eyewitnesses”—many if
not all of whom were high on crack cocaine or other
substances. In June, District Judge Charles Mitchell
found that former ADA Karren Price had suppressed
several items of evidence that would have helped Boyd,
including a polygraph examination of a State’s witness
indicating that he had information that another person
was responsible. Also suppressed were letters sent from
State’s witnesses to Price shortly before Boyd’s trial
impeaching and flatly contradicting their trial testimony;
offense reports indicating that another person besides
Boyd was responsible for the murders; information that
another State’s witness had failed a polygraph examination regarding his involvement in the murders then
offered to “cut a deal” with the State for his testimony
against Boyd; and evidence that this State’s witness had
agreed to testify against Boyd in exchange for a sentence
reduction in his federal case. He also found that Price
had knowingly presented false testimony against Boyd.
Great work, Gena!
 Bill McKinney had an incredible string of victories re
cently—three NGs and a bar from prosecution in less
than a week. Bill received the first two “not guilty”
findings from a jury in a 2nd-degree possession of meth
and a 2nd-degree possession of cocaine. The cases

The TCDLA Board gets down to business at the December
quarterly meeting in Houston.

were consolidated for trial in the 108th. (The client was
found under a bed with the dope lying next to him.) The
other 2-word verdict came from a jury in the 320th. The
charge was 3rd-degree possession of meth. It seems the
client was sitting on 1.68 grams of meth, found when
he was ordered to exit the vehicle. And then Bill found
out that his client charged in the 181st with 3rd-degree
possession of tetrahydrocannabinol (THC) had been
discharged from further prosecution because of a finding
of collateral estoppel after client received an NG verdict.
Quite a week, Bill. Congratulations.
 Kudos to Jani Masselli and her team for winning a
subsequent writ for Cathy Lynn Henderson, convicted
of capital murder and sentenced to death for killing a
three-month-old baby, burying his body near Waco, and
fleeing to Kansas City, Missouri. During trial, the medical examiner testified that the baby’s death could only
have been intentional and not accidental, as Henderson
asserted. However, in 2007, the CCA remanded the
case for an evidentiary hearing during which six experts
testified regarding new developments in the scienceof
biomechanics. These witnesses testified that the type of
injuries that the child suffered could have been caused
by an accidental short fall onto concrete, as Henderson
had always claimed. Dr. Roberto Bayardo, the medical
examiner who testified at trial that Henderson’s position
that the injuries had resulted from an accidental fall was
false and impossible, testified at the evidentiary hearing
that he now believes there is no way to determine with
a reasonable degree of medical certainty whether the
baby’s injuries resulted from an intentional act of abuse
or an accidental fall. The trial court found that Bayardo’s
re-evaluation of his 1995 opinion was based on credible,
new scientific evidence constituted a material exculpatory fact and concluded that Henderson had proven by
clear and convincing evidence that no reasonable juror
would have convicted her of capital murder in light of
her new evidence. The CCA ruled the trial court’s findings were supported by the record and consequently
granted relief in the form of a new trial.

Attendees filled the room at the Sexual Assault seminar in
Houston in December.

Rethinking Jury Charge Error
as Constitutional Error
Johnathan Ball
One of the greatest fictions known to the law is that a
jury of twelve laymen can hear a judge read a set of in‑
structions once, then understand them, digest them, and
correctly apply them to the facts in the case. It has taken
the judge and the lawyers years of study to understand
the law as stated in those instructions.
—Wylie A. Aitken, The Jury Instruction Process—
Apathy or Aggressive Reform? 49 Marq. L.
Rev. 137 (1965)

A

ppellate courts should begin uniformly recognizing jury
charge error as Constitutional error, requiring reversal in
all but the rarest cases.1 More frankly, jury charge error should
be viewed as structural error, the same as not having a lawyer,
having people of a certain race excluded from the jury, or having
a judge presiding over the trial with a pecuniary interest in the
outcome. Alas, the prospects of courts viewing charge error as
structural is far fetched. Couching jury charge error in terms
of Constitutional error, however, provides the proper respect
for the importance instructions play in jury deliberations, adds
uniformity to the law, and captures the constitutional nature of
jury instructions.
That jury instructions are ubiquitous is undeniable. That
jury instructions have been given in trials before the adoption
of the Constitution is a matter of historical fact. Judges begin

the jury selection process by addressing the prospective jurors
and delivering instructions they are sworn to follow. The guilt/
innocence phase of trial opens with more instructions, which
jurors are told they must follow. The court then provides instruc‑
tions for the jurors at the close of the trial, telling the jury they
are bound to follow the instructions as given; they are required
to follow the law as stated by the court even if they disagree with
the law; and they are not free to disregard the court’s words.
The court’s instruction set the very framework in which
the trial is conducted. An erroneously instructed jury is the
equivalent of a doctor conducting a hernia operation using sur‑
gical instruments and procedures designed for knee operations.
Faulty jury instructions always cause harm, just like conducting
a faulty surgery. And it is pure guesswork by appellate judges
to surmise that a deficiently instructed jury caused no harm to
a defendant pronounced guilty by the erroneously instructed
jury. One commentator astutely opined there is no way for an
appellate court to determine whether or not the instructions
were understood, based on the record. The Jury Instruction Process—Apathy or Aggressive Reform? 49 Marq. L. Rev. 137, 139
(1965). Hence, it is impossible to assume a jury made a rational
decision based on faulty instructions, when there is no way of
knowing they understood in the first place. Ascribing Consti‑
tutional error review to jury charge error affords a proper level
of protection to defendants. A short primer on the history of

jury instructions would be useful to begin the analysis.

A Brief History of Jury Instructions
In the early 13th century, trial by jury began to evolve. It is safe
to assume that at the time juries began to hear and decide cases,
judges began to instruct juries. Originally, judges were given free
rein over instructions, both as to content and the procedure to be
followed. Abuses of this discretion, particularly the “bullying” of
juries by judges, led to the adoption of certain restraints. Wylie
A. Aitken, The Jury Instruction Process—Apathy or Aggressive
Reform? 49 Marq. L. Rev. 137, 138 (1965).
Jury instructions are not a recent development in Ameri‑
can jurisprudence. The practice of courts providing jurors with
instructions to follow goes back to the founding, and before.
In Georgia v. Brailsford, 3 U.S. 1 (1794), the Chief Justice of the
United States Supreme Court, John Jay, presided over a trial.
The Constitution had been ratified only seven years before this
case was tried. At the conclusion of the trial, Chief Justice Jay
provided the jury with instructions. The jurors were told they
were the judge of the facts, but were to receive the law from
the court. Chief Justice Jay instructed the jurors they were free
to judge the propriety of the law as well (a wink and a nod to
jury nullification).
The concept of jury instructions was something the found‑
ers were intimately familiar with when framing and ratifying the
Sixth Amendment. Current Sixth Amendment interpretation
is determined based on what the founding era constitutional
authors would have understood about the trial process. The Su‑
preme Court once stated, “A trial by jury trial should be under‑
stood and applied as at common law, including all the essential
elements as they were recognized in this country and England
when the Constitution was adopted.” Patton v. United States,
281 U.S. 276, 288 (1930). The framer’s understanding of trial
would have included jury instructions as part of that process.
Jury instructions were used in state courts early on in the
United States. In United States v. Battiste, 24 E Cas. 1042 (C.C.D.
Mass. 1835) (No. 14,545), a case decided less than 50 years after
the Constitution was ratified, the jury was instructed:
“[I]t [is] the most sacred constitutional right of every
party accused of a crime, that the jury should respond
as to the facts, and the court as to the law. It is the duty
of the court to instruct the jury as to the law; and it is
the duty of the jury to follow the law, as it is laid down
by the court.”
In State v. Smith, 6 R.I. 33, 36 (1859), about 24 years after
Battiste was decided, it was held regarding jury instructions:
“The line between the duties of a court and jury, in the
trial of causes at law, both civil and criminal, is perfectly

well defined; and the rigid observance of it is of the last
importance to the administration of systematic justice.
Whilst, on the one hand, the jury are the sole ultimate
judges of the facts, they are, on the other, to receive the
law applicable to the case before them, solely, from the
publicly given instructions of the court. In this way court
and jury are made responsible, each in its appropriate
department, for the part taken by each in the trial and
decision of causes, and in this way alone can errors of fact
and errors of law be traced, for the purpose of correction,
to their proper sources. If the jury can receive the law of
a case on trial in any other mode than from the instruc‑
tions of the court given in the presence of parties and
counsel, how are their errors of law, with any certainty,
to be detected, and how, with any certainty, therefore,
to be corrected? It is a statute right of parties here, fol‑
lowing, too, the ancient course of the common law, to
have the law given by the court, in their presence, to the
jury, to guide their decision, in order that every error in
matter of law may be known and corrected . . . In short,
without the aid of authority, if a party, and especially one
criminally convicted, shows to us that so well defined a
right of trial, as that the jury should receive the law of the
case before them, solely, and openly, from the court, has
been violated in his person, we dare not refuse him a new
trial, to be conducted in the mode which the constitution,
as well as the common and statute law, accords to him.”
[Emphasis added.]
See also Nicholson v. Commonwealth, 96 Pa. 503 (1879): “The
court had an undoubted right to instruct the jury as to the law,
and to warn them as they did against finding contrary to it.”
The importance of jury instructions was well established in
American jurisprudence by 1859, having had a long tradition in
the common law of England. Appellate courts were cognizant
that jury charge error meant that a fair trial for a defendant was
not had. Nicholson makes clear there was no harmless error
review when looking at jury instructions. The appellate courts
“dare[d] not refuse” a new trial when there was jury charge
error. Revisions to jury instruction law occurred soon after.
Jurors were stripped of their right to judge both the law and
the facts. Instead, jurors were told they would only be allowed
to judge the facts.
The case of Sparf & Hansen v. United States, 156 U.S. 51
(1894), has stood for the proposition that a defendant is not
entitled to have a jury instructed that it may not follow the law
as given by the Court—i.e., a jury nullification instruction. Sparf
& Hansen v. United States declared that jurors were no longer
to be instructed on their ability to interpret the law. Jurors were
fact finders, nothing more. Juries, post Sparf, were bound to fol‑
low the law as given by the court. They were no longer allowed
to pass judgment on the wisdom of the law itself. State courts

adopted this view, and it exists as the current understanding of
jurors’ role in trial.
The historical basis for concluding that jury instructions
are a fundamental, time-honoured component of trials, known
to the founders, is easily seen. The practice of instructing the
jury is an entrenched and established procedure in American
criminal jurisprudence. Viewing jury charge errors through
non-constitutional harmless error review does not take into ac‑
count the fundamental nature of the charge and the importance
of the instructions to the jury.

What Is Structural in a Trial?
The Supreme Court explained in Arizona v. Fulminante, 499
U.S. 279 (1991), a structural error is a “structural defect af‑
fecting the framework within which the trial proceeds, rather
than simply an error in the trial process itself.” In certain cases,
where structural errors undermine “the fairness of a criminal
proceeding as a whole,” a court may reverse “without regard
to the mistake’s effect on the proceeding.” Nall, Deborah, S.,
United States v. Booker: The Presumption of Prejudice in Plain
Error Review 81 Chicago-Kent L. Rev.621, 632.
The Supreme Court has held there are certain Constitu‑
tional errors that invalidate a conviction even though there
may be no reasonable doubt that the defendant is guilty and
would be convicted absent the trial error. For example, a judge
in a criminal trial “is prohibited from entering a judgment of
conviction or directing the jury to come forward with such a
verdict, see Sparf & Hansen v. United States, 156 U.S. 51, 105
(1895); Carpenters v. United States, 330 U.S. 395, 408 (1947),
regardless of how overwhelmingly the evidence may point in
that direction.” United States v. Martin Linen Supply Co., 430
U.S. 564, 572–573 (1977). A defendant is entitled to counsel at
trial, Gideon v. Wainwright, 372 U.S. 335 (1963). See also White
v. Maryland, 373 U.S. 59 (1963), where a conviction was set aside
because the defendant had not had counsel at a preliminary
hearing without regard to the showing of prejudice.
In Vasquez v. Hillery, 474 U.S. 254 (1986), a defendant was
found guilty beyond reasonable doubt, but the conviction had
been set aside because of the unlawful exclusion of members
of the defendant’s race from the grand jury that indicted him,
despite overwhelming evidence of his guilt. Vasquez also noted
that rule of automatic reversal when a defendant is tried before
a judge with a financial interest in the outcome, Tumey v. Ohio,
273 U.S. 510, 535 (1927), despite a lack of any indication that
bias influenced the decision. Waller v. Georgia, 467 U.S. 39, 49
(1984), recognized that violation of the guarantee of a public
trial required reversal without any showing of prejudice and
even though the values of a public trial may be intangible and
unprovable in any particular case.
Jury instructions fit neatly into the structural category.
Could they be structural? Yes. Will a court in our lifetime hold

them structural? Doubtful. So how should they be realistically
viewed? Jury instructions should be viewed as providing the
court-sanctioned structural and decisional framework for jurors.
Jury instructions establish principles of law, burdens of proof,
along with standards and methods to weigh evidence, which the
jury must follow. Read by the court, jury instructions have the
stamp of legitimacy and authority. Jury instructions are designed
to educate and guide the jury.2
Further, as one commentator aptly discussed, jury instruc‑
tions offer a focused moment of Constitutional connection be‑
tween the court, the defendant, and the jurors. At that moment
when the court reads its instructions, jurors are listening and
learning about the law and the legal system. While the entire
trial process is a participatory and educative experience for ju‑
rors, it is at the moment of instruction that jurors are formally
educated about their responsibilities, their role, and the system’s
expectation of them. Cronan, John P., Is Any of this Making Sense,
Reflecting on Guilty Pleas to Aid Criminal Juror Comprehension,
39 Am. Crim. L. Rev. 1187, 1193–94 (2002). See also Ferguson,
Andrew Guthrie, Jury Instructions as Constitutional Education,
84 University of Colorado Law Review (forthcoming 2012). The
jury instructions are hundreds of years of evolving trial practice,
writ large for the jury to take with them to the jury room. If the
jury is instructed incorrectly, no amount of appellate review
can correct that error.

Some Social Science Research
Relating to Jury Instructions
In the past several decades, there has been a significant amount
of social science research conducted in the area of jury instruc‑
tions. Much of the early work investigated the issue of instruc‑
tion comprehensibility, and was focused on the premise that if
jurors do not understand the law, they cannot be expected to
apply it. Much of this social science research has indicated that
jurors misunderstand a large portion of the instructions they
are presented with. Some research has found comprehension
rates for jury instruction to be below 65 percent.3
That jury instructions are misunderstood by jurors is not a
new phenomenon in law. “The lawyers and judges are perfectly
aware that juries pay scant attention to the type of instructions
commonly given them on the law applicable to the facts and,
that as a rule, they are incapable of the fine discrimination such
an application requires. But it is impressive to the public and
it clothes the jurors with a sanctimonious mantle of enlight‑
enment which gives them a sense of peace and accord with
authority. Trial lawyers may consume a great deal of time on
instructions, but little of it is wasted on attempting to force the
jury’s attention to them. It is usually as futile as reading a deci‑
sion of the Supreme Court to a justice of the peace or arguing
the Constitution with a policeman.” Wylie A. Aitken, The Jury
Instruction Process—Apathy or Aggressive Reform? 49 Marq. L.

Rev. 137 (1965).
This lack of comprehension becomes especially apparent,
and all the more dangerous, when dealing with burdens of proof,
procedural issues, and presumption of innocence instructions.
A study conducted in 1976 found that only 50 percent of in‑
dividuals presented with the Florida Pattern Jury Instructions
understood that the defendant did not have to present evidence,
and that the State had the burden of proof. In another study from
1992, only one third of jurors who had served on a criminal jury
were found to have correctly understood the burden of proof
was on the prosecution. See Lieberman, Joel D. & Krauss, Daniel
A., Jury Psychology: Social Aspects of Trial Process, 2009 MPG
Books. LTD, Bodmin, Cornwall p. 138.
When the historic underpinnings of jury instructions are
confronted with the research data available about the incom‑
prehensibility of jury instructions in many cases, their impor‑
tance and fundamental role in the Fifth, Sixth, and Fourteenth
Amendments’ guarantee to a fair jury trial conducted in accor‑
dance with law, by an fair and impartial jury, becomes evident.

Why Should Jury Charge Error Be
Considered Constitutional Error?
The verdict of a jury who does not comprehend the law
amounts to “cracker-barrel justice.”
—423 Mich. L. Rev. 276, 278 (1925)
First, jury charge errors are not like other trial errors. Consider
the erroneous admission of evidence obtained in violation of
the Constitution. When a trial court allows evidence to be in‑
troduced that was obtained in violation of the Fourth Amend‑
ment, at least defense counsel can put on evidence to rebut or
refute the erroneously admitted evidence. In response to the
erroneously admitted, defense counsel could argue the drugs
were not his client’s, or the illegally seized weapon does not
match the ballistics report adequately to find his client guilty.
Defense counsel can argue something to mitigate the damage.
The defendant enjoys no such procedural protection with er‑
roneous jury instructions.
Neither a defendant nor his lawyer has any right to suggest
the jurors disregard the court’s instruction.4 In fact, every single
federal appellate circuit that has pattern jury instructions tells
the jurors they are not free to disregard any portion of the in‑
structions.5 Along with federal courts, the substantial majority of
State courts have pattern jury instructions mirroring our federal
counterparts.6 Arguing to a jury to disregard the court’s instruc‑
tions would likely get defense counsel an early termination of
his/her summation, and a quick trip back to counsel’s table.
The charge, as read to the jury, is judicial gospel. That is
not an overstatement. That is the practical reality of these docu‑
ments, and society’s view of judges (except maybe in Cameron
County).7 Speak with any juror after a verdict, and they will

tell you they rely on the instructions, and sift through the in‑
structions for guidance. The jury charge is not part of the trial
process, it is the trial process, writ large.
I have invoked Justice Scalia in several writings concerning
the Sixth Amendment. While some in the defense bar (myself
included) may view many of Justice Scalia’s opinions with a
jaundiced eye, that is not the case with his Sixth Amendment
jurisprudence. Justice Scalia is a purist when it comes to Sixth
Amendment rights. There is no diluting what one is entitled
to under the Sixth Amendment, in his view. Time and again, I
return to his eloquent dissent in Neder, stating he would find
jury charge error to never be harmless (in other words, at least
Constitutional error, or possibly even structural error). Justice
Scalia’s dissent in Neder reads as follows:
“Article III, § 2, cl. 3 of the Constitution provides:
“The Trial of all Crimes, except in Cases of Impeachment,
shall be by Jury. . . .” The Sixth Amendment provides:
“In all criminal prosecutions, the accused shall enjoy
the right to a speedy and public trial, by an impartial
jury. . . .” When this Court deals with the content of this
guarantee—the only one to appear in both the body of
the Constitution and the Bill of Rights—it is operat‑
ing upon the spinal column of American democracy.
William Blackstone, the Framers’ accepted authority
on English law and the English Constitution, described
the right to trial by jury in criminal prosecutions as
“the grand bulwark of [the Englishman’s] liberties . . .
secured to him by the great charter.” 4 W. Blackstone,
Commentaries at 349. One of the indictments of the
Declaration of Independence against King George III
was that he had “subjected us to a Jurisdiction foreign to
our Constitution, and unacknowledged by our Laws” in
approving legislation “for depriving us, in many Cases,
of the Benefits of Trial by Jury.” Alexander Hamilton
wrote that “the friends and adversaries of the plan of the
convention, if they agree in nothing else, concur at least
in the value they set upon the trial by jury: Or if there
is any difference between them, it consists in this, the
former regard it as a valuable safeguard to liberty, the
latter represent it as the very palladium of free govern‑
ment.” Neder dissent at 30.
Applying Justice Scalia’s rationale, the historical prevalence
of jury instructions, the ubiquitous nature of jury instructions
today, the recent revisions in Sixth Amendment jurisprudence
by the Supreme Court, and the social science data discussed
above, preservation of fundamental fairness and Due Process 8
rights require viewing jury instructions as constitutional. This
means finding that jury charge error is constitutional error, re‑
gardless of harm.

Conclusion
It is simply impossible to know, without engaging in pure specu‑
lation, what effect erroneous jury instructions actually have on
a jury. Arizona v. Fulminante, 499 U.S 279, 331 (1991). When
reviewing the erroneous admission of evidence, appellate courts
exclude the illegal evidence, and review the remainder of the
evidence to determine whether the admission of the erroneous
evidence was harmless beyond a reasonable doubt. Arizona v.
Fulminante, 499 U.S 279, 310 (1991). That kind of evidentiary
gerrymandering cannot be done with jury charge errors. To
review jury charge error in such a fashion requires an appellate
court to craft a hypothetically correct jury charge and sit as the
13th jury member (sound familiar?). The entire framework of
the trial, from beginning to end, is infected by the absence of
proper jury instructions.
Incorrect jury instructions mean the facts of the case are
being viewed by the jury through a clouded legal prism. Light
cannot refract through a clouded prism into its constituent parts.
And truth cannot be expected to properly refract through the
minds of jurors when clouded by erroneous instruction. Harm
resulting from jury charge error should be presumed. Jury charge
error should be constitutional error requiring reversal.
Notes
1. Texas Rules of Appellate Procedure 44.2.(a) : Reversible Error in Criminal
Cases Constitutional Error: If the appellate record in a criminal case reveals
constitutional error that is subject to harmless error review, the court of ap‑
peals must reverse a judgment of conviction or punishment unless the court
determines beyond a reasonable doubt that the error did not contribute to the
conviction or punishment.
2. Strict legal correctness was once the primary concern of the courts at the
appellate level, and this naturally became the main concern of the trial judges,
who were fearful that their charges might be struck down by the higher courts.
The Jury Instruction Process—Apathy or Aggressive Reform? 49 Marq. L. Rev. 137,
139 (1965). Thanks to harmless error review and the “hypothetically correct
jury charge,” there is no more fear at the trial court level.
3. See Lieberman, Joel D. & Krauss, Daniel A., Jury Psychology: Social Aspects
of Trial Process, 2009 MPG Books. LTD, Bodmin, Cornwall p. 131. Seminal
works by Sales, B. D., Elwork, A., & Alfini, J. (1977): Improving Comprehension
for Jury Instructions. In B. D. Sales (Ed.), The criminal justice system (pp. 23–90).
New York: Plenum, Elwork, Sales, and Alfini (1977, 1982), and Charrow, R. P., &
Charrow, V. (1979). Making Legal Language Understandable: A Psycholinguistic
Study of Jury Instructions. Columbia Law Review, 79, 1306–1374. Elwork et al.
Joel D Lieberman & Bruce D. Sales, Jury Instructions: Past, Present, and Future,
6 Psycho., L. & Pub. Pol. 587 (2000).
4. Although one creative and brave federal judge did give the following
instruction to a jury and was approved by the appellate court. I will request this
instruction from here on out in all my trials. It is an accurate instruction that
encapsulates the burden and decision-making authority in the trial very well:
“Federal trial judges [insert State judges as the need arises] are forbidden
to instruct on jury nullification, because they are required to instruct only
on the law which applies to a case. As I have indicated to you, the burden in
each instance which is here placed upon the Government is to prove each
element of the offenses . . . beyond a reasonable doubt, and in the event the
Government fails to sustain its burden of proof beyond a reasonable doubt

as to any essential element of any offense charged against each defendant, it
has then failed in its burden of proof as to such defendant and that defendant
is to be acquitted. In short, if the Government proves its case against any
defendant, you should convict that defendant. If it fails to prove its case
against any defendant you must acquit that defendant.” See United States v.
Sepulveda, 15 F.3d 1161, 1190 (1st Cir. 1993).
5. The following is a list of the jury instructions from various federal cir‑
cuits, which state in no uncertain terms that jurors are not allowed to ignore
the court’s instructions:
First Circuit Court of Appeals
Pattern Criminal Jury Instruction 1.01 for the 1st Circuit Court of Appeals:
“You will hear the evidence, decide what the facts are, and then apply
those facts to the law I give to you. That is how you will reach your ver
dict. In doing so you must follow that law whether you agree with it or
not. The evidence will consist of the testimony of witnesses, documents
and other things.”
Pattern Criminal Jury Instruction 3.01 for the 1st Circuit Court of Appeals:
“It is your duty to apply the law exactly as I give it to you, whether you
agree with it or not.”
Third Circuit Court of Appeals
Model Criminal Jury Instruction 1.02 for the 3rd Circuit Court of Appeals:
“You must apply my instructions about the law. Each of the instructions
is important. You must not substitute your own notion or opinion about
what the law is or ought to be. You must follow the law that I give to
you, whether you agree with it or not.”
Model Criminal Jury Instruction 3.01 for the 3rd Circuit Court of Appeals:
“Your second duty is to apply the law that I give you to the facts. My
role now is to explain to you the legal principles that must guide you in
your decisions. You must apply my instructions carefully. Each of the
instructions is important, and you must apply all of them. You must not
substitute or follow your own notion or opinion about what the law is
or ought to be. You must apply the law that I give to you, whether you
agree with it or not.”
Sixth Circuit Court of Appeals
Pattern Criminal Jury Instruction 1.02(2) for the 6th Circuit Court of Appeals:
“It is my job to instruct you about the law, and you are bound by the
oath that you took at the beginning of the trial to follow the instructions
that I give you, even if you personally disagree with them.”
Seventh Circuit Court of Appeals
Pattern Criminal Jury Instruction 1.01 for the 7th Circuit Court of Appeals:
“Your second duty is to apply the law that I give you to the facts. You
must follow these instructions, even if you disagree with them. Each of
the instructions is important, and you must follow all of them.”
Eight Circuit Court of Appeals
Model Criminal Jury Instruction 1.01 for the 8th Circuit Court of Appeals:
“[Y]ou must follow my instructions, whether you agree with them or
not. You have taken an oath to do so.”
Model Criminal Jury Instruction 3.02 for the 8th Circuit Court of Appeals:
“It is your duty to find from the evidence what the facts are. You will
then apply the law, as I give it to you, to those facts. You must follow
my instructions on the law, even if you thought the law was different
or should be different.”
Ninth Circuit Court of Appeals
Model Criminal Jury Instruction 1.1 for the 9th Circuit Court of Appeals:
“To the facts as you find them, you will apply the law as I give it to you,
whether you agree with the law or not.”
Model Criminal Jury Instruction 3.1 for the 9th Circuit Court of Appeals:
“It is also your duty to apply the law as I give it to you to the facts as you

find them, whether you agree with the law or not. You must decide the
case solely on the evidence and the law and must not be influenced by
any personal likes or dislikes, opinions, prejudices, or sympathy. You
will recall that you took an oath promising to do so at the beginning
of the case.”
6. I selected just a few of the States that have model jury instructions to show
they all contain identical language to our federal counterparts:
California:
Model Jury Instruction:
200	“You must follow the law as I explain it to you, even if you disagree
with it. If you believe that the attorneys’ comments on the law conflict
with my instructions, you must follow my instructions.”
Colorado:
Model Criminal Jury Instruction: Chapter B: Jury Orientation: Before Open‑
ing Statements:
	“It is my job to decide what rules of law apply to the case. You must
follow all of the rules as I explain them to you. Even if you disagree
or do not understand the reasons for some of the rules, you must
follow them. You will then apply these rules to the facts which you
will determine from the evidence. In this way you will determine
whether the prosecution has proven the guilt of the defendant beyond
a reasonable doubt.”
Model Criminal Jury Instruction:
E 01	“It is my job to decide what rules of law apply to the case. While the
lawyers may have commented during the trial on some of these rules,
you are to be guided by what I say about them. You must follow all
of the rules as I explain them to you. Even if you disagree or don’t
understand the reasons for some of the rules, you must follow them.”
Connecticut:
Criminal Jury Instructions:
1.1-2:	“You will follow the instructions as to the law that applies in this
case as I will explain it to you. You must follow the instructions as
to the law, whether or not you agree with it. As jurors you must put
aside your personal opinions as to what the law is or should be,
and you must apply the law as I instruct. You will apply the law, as
instructed, to the facts you find, based on the evidence, and in that
way reach your verdict.”
Florida:
Standard Jury Instructions for Criminal Cases:
“These are some general rules that apply to your discussion. You must
follow these rules in order to return a lawful verdict:
“1. You must follow the law as it is set out in these instructions. If you
fail to follow the law, your verdict will be a miscarriage of justice.
There is no reason for failing to follow the law in this case. All of
us are depending upon you to make a wise and legal decision in
this matter.”
Hawaii
Circuit Court Standard Jury Instructions
1.01:	“I will instruct you in full as to the law applicable to the case. It will
be your duty to accept the law as defined in these instructions and to
follow it.”
3.05	“[Y]ou must follow these instructions even though you may have
opinions to the contrary. You must consider all of the instructions as
a whole and consider each instruction in the light of all of the others.
Do not single out any word, phrase, sentence or instruction and ignore
the others. Do not give greater emphasis to any word, phrase, sentence
or instruction simply because it is repeated in these instructions.”

Idaho:
Individual Idaho Criminal Jury Instructions:
ICJI 001: “In applying the Court’s instructions as to the controlling law,
you must follow those instructions regardless of your opinion
of what the law is or what the law should be, or what any lawyer
may state the law to be.”
ICJI 201: “You must follow all the rules as I explain them to you. You may
not follow some and ignore others. Even if you disagree or don’t
understand the reasons for some of the rules, you are bound to
follow them. If anyone states a rule of law different from any I
tell you, it is my instruction that you must follow.”
7. “It is obvious that under any system of jury trials the influence of the trial
judge on the jury is necessarily and properly of great weight, and that his lightest
word or intimation is received with deference, and may prove controlling.” Starr
v. United States, 153 U.S. 614, 626 (1894) (citing Hicks v. United States, 150 U.S.
442, 452 (1893)); see also Bollenbach v. United States, 326 U.S. 607, 612 (1946).
8. Due Process is unique. Due Process is not a hyper-technical concept
defined with a fixed content, removed from real-world considerations such
as time, place, and circumstances. Mathews v. Eldridge, 424 U.S. 319, 334
(1976). The constitutional principle encompassed by the founders in the
phrase “Due Process” expresses the overarching constitutional goals and
expectations of fundamental fairness to all—a requirement whose meaning
and application can be as opaque and malleable as its importance is lofty.
Due Process should be considered as the touchstone of all things just and
fair in American jurisprudence.
Applying the Due Process Clause is therefore an uncertain enterprise that
requires judicial divination of what fundamental fairness consists of in a par‑
ticular scenario. The court’s constitutional discovery of fairness and justice is
done by first considering any relevant precedents, and then by assessing the
several interests that are at stake, oftentimes in competition with one another,
and the interplay of those interests. See Lassiter v. Dep’t of Social Services, 452
U.S. 18 (1981).
The most instructive and oft-cited case thus far on the application of Due
Process for constitutional issues is Mathews v. Eldridge, 424 U.S. 319 (1976). The
Eldridge court articulated three elements that need to be rigorously assessed in
deciding what Due Process requires in terms of procedural safeguards established
by a Court. The three Eldridge interests are as follows: (1) the private interests
at stake, (2) the government’s interest, and (3) the risk that the procedures
used will lead to erroneous decisions. A court must balance these competing
elements against each other to decipher the demands of Due Process in order
that justice may be satisfied.
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Greg Westfall

Trial Lawyer,
Songwriter

“Every truly successful song expresses a universally
understood meaning.”
Sheila Davis, The Craft of Lyric Writing,
1985, at 2.

E

ver since I wanted to be anything, I wanted to be a
professional musician—a rock star, actually. Even
before I started playing the guitar at 13, I had
pictured myself on a stage somewhere. I played
in bands all the way through high school and into college.
I played guitar through the Army. Upon discharge from the
Army in 1987, I had been accepted into the Guitar Institute
of Technology in Hollywood, California, and the Army was
going to pay for it. But a couple of months after getting out
of the Army, I just changed my mind. I don’t know why, but
after wanting to do that all my life, when I was just about to
cross the threshold, I turned around.
But the music didn’t go away. I still practiced. I
still played in bands. Two years later, I was on my
way to becoming a lawyer.
I guess I wrote my first song when I was 15 or so.
I wrote a lot of songs in high school, a lot of poems,
too. After high school, I didn’t write so much, but I
would still write a little. Frankly, though, it never
occurred to me to try to approach songwriting as
a craft. Every once in a while a song would come
to me and I wrote it down, but nothing beyond
that. I figured either you had it or you didn’t and
I kind of didn’t.
Then I went to Trial Lawyers College.
One thing that settled in on me at the Ranch was story
telling. Finding the emotion in stories was a true revelation
for me. I had never even been aware of that. One Saturday
not long after I had returned home, I got out my guitar and a
pen and some paper. Within an hour or so, I had written “The
Hill.” That would ultimately become the first song on my first
CD, “Texas Theater,” issued in December 2003, 16 years after
I “gave up the dream.”
More and more I started telling stories with songs. I then
took my acoustic guitar and went to open mic nights to play
them. They were generally well received. I am still not a prolific
writer by any means, but I now have a deeper understanding
of how to write songs—and what makes a good song—than I
would have ever had without doing all the personal work I have
done, which began in that summer of 2002. For what it’s worth,
I am now a songwriter, published, earning royalties every day.
How ironic that once I stopped chasing the dream, it kind of
came true.

Since 2002, though, I have really studied songwriting as
a craft as opposed to just writing words on paper that rhyme.
Songwriting is not divine inspiration—it is a discipline that can
be learned by anyone who is willing to work hard and practice.
Mainly, this means writing and editing songs, over and over.
The constraints of rhythm and rhyme create a structure that
requires creativity and imagination to convey the writer’s intent.
The discipline is really pretty demanding. The craft, like
any other fine art form, takes years to learn and master
and you get better at it as you practice. There is much
more to successful songwriting than just the lyrics. But the
good news is you really don’t have to be particularly good at
songwriting to learn a lot from it.
The three greatest things I have learned from song‑
writing are (1) conveying emotion through words and im‑
ages; (2) using language to describe moods, things, and
places metaphorically, which itself evokes emotion; and (3)
learning to communicate universal themes. Of the three,
I would say the last one is the most fundamentally
important:
Songs embody experiences common to everyone:
the adventure of first love, the frustration of
misunderstanding, the anguish of jealousy,
the wistfulness of goodbye. A singer does
not offer a sermon we must heed, or a code
we must decipher, but rather a universal
truth we already know: “Harper Valley P.T.A.”
dramatizes the maxim “people in glass houses
shouldn’t throw stones”; “She’s Not Really Cheatin’ (She’s
Just Gettin’ Even)” illustrates that what’s sauce for the
goose is sauce for the gander; the materialist values of
“Mr. Businessman” remind us that it is easier for a camel
to go through the eye of a needle than for a rich man
to enter the kingdom of heaven. Such songs vivify, and
thereby reaffirm, the fundamental tenets of our common
experiences.
Sheila Davis, The Craft of Lyric Writing,
1985, at 2.
Whether you are writing a song or getting a case ready
for a jury, the first thing you need to identify is the universal
theme—something we all share and have experienced. There
will usually be more than one. If you need help with ideas, just
Google “universal themes” and you will get plenty of help. They
are things like hope, abandonment, love, overcoming obstacles,
helping others, etc. It would be good to have clear themes going
into a trial. Songwriting too. Remember, universal themes are

just that—universal. We want the largest audience possible. In
songwriting, there is a process referred to as “going from the
particular to the general.” This is how we broaden themes to
become as universal as possible.
For instance, let’s say the story I want to tell is about a person
recovering from a methamphetamine addiction. I could just
talk about what it’s like to hit bottom from meth, to first seek
recovery and then recover, which would be a story that people
could really identify with—if you tell it in a
Narcotics Anonymous meeting. How can we
broaden it up? Well, for starters, “addiction”
is way broader than “methamphetamine ad‑
diction.” In fact, we can even use “addiction”
as a metaphor as so many have done. But ad‑
diction is a term with a lot of baggage and still
narrower than we would like, so we are still
not communicating like we want to. So think,
what is recovery? Isn’t recovery, in the end,
just overcoming an obstacle? Everybody has
overcome obstacles in their lives. “Overcoming
obstacles” is a universal theme.
Once we have that universal theme, how do we
convey it? That is the more difficult part of songwriting—con‑
veying that universal theme through language that evokes emo‑
tions and within the constraints of rhythm and rhyme. This
means we can’t just literally say something. We don’t say, “I have
overcome obstacles.” We must speak in terms that evoke images
and emotion. Here are some examples:
My theme = regret.
I want to say:	“I have made choices I am not proud of
and lost things dear to me.”
I write:

In the mirror, the ghosts in my eyes
betray the fears and the compromise
of t he things I had for the things I had
to do.

My theme = grieving.
I want to say:	“We miss you and think of you often.”
I write:

The wind is blowing cold. The sky is
grey.
It’s been like this since you went away.
It’sa way of knowing that you’re still
around.

These are both small parts of songs I have written. Here
is a full song that came from my first CD. I wrote this as I hit
40 years old. One theme is self-examination at midlife, kind of
like “A Pirate Looks at 40” by Jimmy Buffett. Another theme
would be “coming home.”
JONES COUNTY LINE
© 2003 by Greg Westfall, Blue Mule
The first thing I remember as a child
Are the red brick streets to the highway going out
Through the cotton and red ground that surrounded
our West Texas town
Just inside the Jones County Line
And the rodeo that came every year
And the cowboys riding bulls and drinkin’ beer
And all the boys and me would chase
those calves and talk and dream
’Bout one day, gettin’ far away from here
[CHORUS]
This town was home when my home was an easy place
to come home to
This town was all that I dreamed and all I dreamed
there’d ever be
But this town was a small town and life moved pretty
slow
For a young cowboy with a hunger for the road
And this town was the last thing that I had on my
mind
When I crossed that Jones County Line
Now I wonder where 20 years have gone
I’ve been on this lonely road for so long
All that I could see were the little things that anchored
me
To a place I didn’t want to stay
I left a trail of dust and loose ends
I made and lost a lifetime of friends
I claimed that I was free but this empty place inside of
me
Brought me to Jones County again
[CHORUS]
How often have we read stories or seen movies where some‑
one at midlife returns to the town of their childhood? Maybe
the protagonist doesn’t even remember why he left. The strands

of longing and regret wind their way through to hit us on a
plainly emotional level. We all have felt them, because regret
and longing are universal themes.
Lyrics that resonate with universally felt emotions foster
strong identification between the performer and the
audience. A song is successful when an audience responds
with a recognition that says: “Me, too . . . I’ve felt that . . .
I’ve seen what you’ve seen . . . I know what you mean.”
That is what our applause says. The performer is singing
not so much to us as for us.
Sheila Davis, The Craft of Lyric Writing,
1985, at 3
Isn’t that what we as trial lawyers want to do? We want the
jury to have a strong identification with us and with our clients.
We all want to sing for the jury rather than to the jury. So how
can it be done? Same way in both arenas—by communicating
on an emotional level.
So singing a song and talking to a jury are not so different

from each other. In either case, if you are not emotionally hon‑
est, you are not going to connect. Your audience will abandon
you and ignore your message. But if you are honest, and if you
search for a way to connect with your audience, they will stay.
And they will applaud.
This article was previously published in The Warrior, the
magazine of Trial Lawyers College, Dubois, Wyoming.
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Taint: A
Question of
Reliability, Not
Credibility or
Competence

L. T. “Butch” Bradt, Leonard Martinez & Kim Hart

I

sn’t it interesting how the courts recognize taint in so many
different contexts? 1 We have an illegal search by the police
and everything found during the illegal search becomes “fruit of
the poisonous tree”—it is said to be tainted. The Houston Police
Department’s Crime Lab does not observe proper sterile proce‑
dures in handling DNA and the specimens are contaminated—
they are said to be tainted. We have a lineup where the crime
victim sees one White guy, three Hispanics, and two Blacks. The
identification of the White guy is said to be tainted, the product
of a suggestive or improper lineup.
A victim of a crime has no conscious recollection of the
events or details, is hypnotized and, while hypnotized, is pre‑
sented with questions that suggest answers. Upon regaining
consciousness, the victim “remembers” details of the crime. The
courts recognize the problems inherent in this type of enhanced
“recollection.” So this “recollection” is subject to being excluded
because it is tainted—the product of suggestion.
But how differently the courts in Texas treat the “recol‑
lection” of children, even very young children, who are said to

have been abused, sexually abused, or even sexually assaulted
—especially when there is no evidence of the alleged crime other
than the child’s statement and the crime is alleged to have oc‑
curred months or even years ago. Children’s memory is deemed
to be pristine and incorruptible, no matter how many different
people may have discussed their recollection with them and no
matter how many different people may have suggested details
to the children, in how many different settings, on how many
different occasions, or for how long on each occasion.
And it doesn’t matter that none of these conversations or
interviews or counseling sessions have been recorded in a neutral
media so that improper interview techniques can be identified
and the implanted results of those techniques challenged. Again,
young children’s memory is deemed to be pristine and incorrupt‑
ible, even though no such presumption exists with a teenager’s
or an adult’s memory. Remember the advertising slogan: “Is it
real? Or is it Memorex®?” Well, the same logic applies when it
comes to a young child’s supposed recollection.
The corruption of a young child’s recollection affects not

only their testimony but also any “outcry” statement 2 that the
State may try to use. In this article, the authors will attempt to
define the problem and suggest ways to deal with the same.
Please understand that for the most part, this concerns the
recollection of children who are under the age of 7—in other
words, children who are not old enough to really understand
the concept of a lie. Consider that a child who learns that Santa
Claus is not real, that it was Mommy and Daddy all along, does
not understand that Mommy and Daddy lied about Santa Claus
existing. Please also understand that the age of seven is an arbi‑
trary break point, created by the authors for the purpose of this
article. Some experts will be more exacting with older kids versus
younger kids, but there is no clear, bright-line demarcation. The
younger the children, the more susceptible they are to the many
ways in which memory can be tainted, but the principles apply
along a continuum. Research going back to Europe in the late
19th and early 20th centuries shows much the same results and
conclusions as today’s research, even though the children then
under examination were 10 years old or even older. In fact, in
the Salem Witch trials, children as old as 16 were convinced by
their interviewers that they saw several women in their com‑
munity perform acts that were supernatural—e.g., levitating.3
Of course, we will still have “repressed memory” cases from
adults like in Sandusky and other cases. Those cases present
similar issues as to the reliability of the testimony of young
children, but the science and the research are different.4 And
the motivation to testify falsely in such a case tends to belong
to the “victim” instead of to a third person attempting to get a
child to testify falsely. It is easy to conceive how a young adult
might be motivated by the prospect of making large sums of
money from a civil suit—a motivation that doesn’t exist for the
“victim” when the testifying “victim” is 2–7 years old.
For the article to be relevant, the authors felt that they
should look at what kind of case comprises the bulk of pros‑
ecutions. Usually it is a pre-adolescent child making an outcry
about something that happened at some point in the past. Those
cases are more numerous than younger children making outcries
contemporaneous with the alleged event.
Conversely, children above the age of seven are old enough
to understand the concept of a lie, but they may be, or become,
active participants in the lie without knowing or comprehending
the consequences of the words they say. Children under seven
understand neither. So while the science involved with older
children is similar to that with young children, it is sufficiently
different that you will need to use different experts, depending
on the age of the child.
And this article also does not deal with cases where there is
unequivocal physical evidence of abuse—e.g., an STD that the
defendant also tests positive for. The article presupposes that

you, as defense counsel, not only have the evidence that the
child has been subjected to multiple conversations/interroga‑
tions/interviews/counseling sessions, but that you also have an
expert who is competent to present the science to the court.
Under no circumstances should a taint hearing be requested
to try to obtain discovery. This will not only damage your expert
through trying to give an opinion with an incomplete foundation
and cause your expert to become the prosecution’s best witness;
it can also lead to the creation of more bad case law. While there
may be something worse than your expert having to concede
on cross-examination that there is not sufficient evidence to
support the defendant’s contention that the child’s memory is
tainted, that something does not come to the authors’ mind.5
Remember and understand that when you try to challenge
the recollection of a child as being tainted, you will run into sev‑
eral fallacies or flaws that are endemic within the Texas courts.
The first fallacy or flaw is that judges and DAs will attempt
to re-frame your argument as going to the competence of the
child to testify. You cannot allow yourself to fall into this trap.
Why? First, Rule 601 of the Rules of Evidence creates a pre‑
sumption that a person is competent to testify.6 The trial court
has no duty to conduct a preliminary competency examination
on its own motion.7 This means that you have to file a motion
challenging the competence of the child to testify. Even if you
expect to lose the motion, you should file it.
Once the competency of a child witness is challenged, the
trial court must assure itself that the child has (1) the ability
to intelligently observe the events in question at the time of
the occurrence, (2) the capacity to recollect the events, and (3)
the capacity to narrate the events.8 The third element, involv‑
ing the capacity to narrate, requires that the witness is able to
understand the questions asked, frame intelligent answers to
those questions, and understand the moral responsibility to
tell the truth.9 And the trial court’s determination of whether a
child witness is competent to testify and its ruling on the issue
will not be disturbed on appeal absent an abuse of discretion.10
But the child witness’ Rule 601 competence to testify is
not the issue. The issue is the one of competency as it relates to
personal knowledge, not whether the child is capable of testify‑
ing and reliability. Let us give you an example to illustrate this
point—an example from a deposition taken in a case in Tar‑
rant County.11 The Unauthorized Practice of Law Committee
of Tarrant County had sued Joe A. Izen Jr. for assisting in the
unauthorized practice of law. During discovery, it turned out
that no one on the committee knew where the complaint came
from or who was going to testify against Joe Izen—but if any‑
one did, it was the lawyer who was the head of the committee.
His was the last deposition taken. During his deposition, he
testified that the source of the information (that Joe A. Izen Jr.

had assisted in the unauthorized practice of law) was psychic regarding the implantation of false memories. Some of this re‑
search is set forth in Endnote 14. You need to be familiar with
phenomena. Yes, psychic phenomena! 12
Was the head of the committee—again a lawyer—able to this body of literature.
intelligently observe the events in question at the time of the
The second fallacy or flaw is the belief that there must be
occurrence, capable of recalling the events, and capable of nar‑ coercion used to create a false memory in a young child. Well,
rating the events? The answer to all of these questions was yes. not only does a child’s “knowledge” that Santa Claus exists dis‑
But the lawyer’s testimony was not reliable. Why? Because pel that belief; so does all of the scientific literature.14 Indeed,
not only do the courts not recognize ouija boards as a source scientific research has shown that a memory can be implanted
of admissible evidence; there is simply no way to cross-exam‑ in a young child in as little as 20 seconds—without coercion!
ine a ouija board. Or a ghost.
Unfortunately, most
Or tarot cards. Or any of the
judges and prosecutors think
Unfortunately, most judges and prosecutors
myriad other possible sup
or are under the mistaken be‑
think or are under the mistaken belief that
posed manifestations of psy
lief that coercion must be used
coercion must be used in order for a memory to
chic phenomena.
in order for a memory to be
be
implanted
in
a
child.
They
forget,
or
ignore,
Some might argue that the
implanted in a child. They
the myriad other factors that can affect what forget, or ignore, the myriad
question presented is a Rule
602, Tex. R. Evid., question
other factors that can affect
a child tells you.
and not a reliability question.
what a child tells you.
The authors disagree because
These factors include the
the courts recognize ways in which one can remotely acquire desire of the child to please the adult. Repeating a question after
information (knowledge). An example of that would be a secu‑ a child answers will make the child assume that it has answered
rity guard watching a video monitor when a crime is committed. incorrectly, and the child will, therefore, change its answer. A
Say that the recording system malfunctions. In such a situation, question that suggests an answer will usually elicit that sug‑
would the security guard be allowed to testify as to what he saw gested answer. An “or” question that is answered with a “yes,”
on the monitor? Absolutely. That testimony is reliable. And it is followed by a specific fact-stated question will usually get the
not a question of competence.
child to adopt the specific fact stated.
So when a young child can distinguish between a red card
And it is precisely because of this effect that you should
and a blue card, and “knows that you get in trouble” if you tell move to have the Court require that all meetings, interviews,
a lie, that does not end the inquiry. Nor is that the only inquiry. sessions, counseling sessions, etc., with the child be recorded in
In fact, the authors are only aware of one case where a young a neutral media. You should include a request that all meetings
child who was allegedly sexually abused was found to be in‑ with anyone in the DA’s office be recorded in a neutral media.15
competent to testify.13
Your argument should be that this is Brady material—potentially
Why does that not end the inquiry? Well, let’s consider a exculpatory or useable for impeachment.
hypothetical five-year-old who has (1) the ability to intelligently
Expect the State to oppose any such motion and to oppose
observe the events in question at the time of the occurrence, it vehemently. The DA will announce with great emphasis that
(2) the capacity to recollect the events, and (3) the capacity to he and his employees don’t coerce any child or taint any child’s
narrate the events. Now, let’s assume that this five-year-old is testimony or recollection. And the DA thereby ignores all of
being asked to testify about who left the presents under the the science in this field.
Christmas tree that he found on December 25. He’s got a lot of
An example of how easy it is to implant a memory, or to
circumstantial evidence that it was Santa Claus. And he knows get a child to agree with something stated by an adult, occurred
all about Santa Claus—what he wears, who makes the toys, how during the one of the authors’ defense of a 17-year-old juvenile
he flies around the world, etc. But will he be allowed to testify who was facing 4 petitions that alleged aggravated sexual assault
that it was Santa Claus who left the presents?
of 3 girls, aged 2–4 at the time of the alleged sexual assaults
No, he won’t. Because his recollection is not reliable. Now, and aged 7–9 at the time of trial. The prosecutor repeatedly
this is an innocent example of implantation of a false memory. told the judge, and then the jury, that she and her office had
But it shows the difference between competence and reliability not implanted any memories in these girls, that they had not
of the recollection—a difference we will address in more detail coerced any testimony, and so on. The prosecutor’s argument
below.
ignored the fact that taint can occur without malice, coercion, or
And you need to be aware of the growing body of research evil intent. Taint can occur through otherwise innocent actions

or even genuine or mistaken beliefs. It does not have to come
from someone who has something to gain, although it can.16
Then, on direct examination of the 7-year-old, the prosecu‑
tor asked the following question: “When Bobby walked into the
bathroom, were you taking a bath or a shower?” Surprise! A
totally new allegation, one not found anywhere in the multiple
forensic interviews, in the counseling records, or in the outcry
statement of this child. Nowhere!
The child’s answer was, “Yes.” But, yes to what? Bath or
shower?
Well, the DA provided that information in the next ques‑
tion. “When you were taking a shower and Bobby walked in to
the bathroom, was the shower curtain closed?” “Yes.” “What
did Bobby do then?” And she went from there, adding more
and more details. On an “event” that had never come up before
the DA’s question.
Not surprisingly, every time the DA asked if that was all that
Bobby had done, the complainant was able to conjure up more
details—details that, when put in the total context, showed how
impossible this event was. But all conjured up out of a desire to
please the adult who was asking the questions.
Of course, these questions and the “answers” elicited dem‑
onstrate why you, as defense counsel, should be prepared to
vigorously oppose any request by the DA for a “little leeway”
in questioning the child complainant. The “leeway” that the
DA is asking for is the ability to lead the child and the right to
repeat the questions when the “correct” answer is not elicited.17
Fortunately for Bobby, during the recounting of details, the
complainant said that Bobby was holding his penis with both
hands. A 12-year-old holding his penis with both hands! On
cross-examination, the 7-year-old was asked about how Bobby
held his penis with both hands, whether it was one hand over the
other or whether it was fingertip to fingertip. “Oh, it was fingertip
to fingertip.” That answer was reinforced and then she was asked
details about how much of the penis was above Bobby’s hands
and how much was below. To say that a horse would have been
jealous with envy is an understatement.18
But that is how very easy it is to implant memories in a
child, or to get a child to go along with something an adult has
stated. And having the court reporter transcribe those few pages
so they could be read back to the jury conclusively demonstrated
to the jury that coercion and force are not required to implant
memories in young children. It was the gift that kept on giving.19
And this case is also an example of having the appropri‑
ate experts testify. While both experts were psychologists, one
expert was able to testify to the science as related to what was
done with and to the girls when the allegations first surfaced,
in other words, when they were 2–4 years old. But this expert
did not have a clinical practice or deal with children who were 7

years old or older. The other psychologist had a clinical practice,
dealing with children as young as 7, and was very familiar with
the science relating to corruption of recollection, the suggest‑
ibility of these aged children, and factors that could affect the
reliability of their recollection. This psychologist was also able
to opine how dangerous it was to have children this young on
psychotropic medications. The expertise and experience of the
two experts dovetailed perfectly to cover the entire time period
and all of the factors that could influence the reliability of what
the girls were saying. If you have one expert who can cover all
of the science and facts involved in your case, then you can
get by with one expert. But by all means, make sure that your
expert can do so. Otherwise get the right number of experts for
your case, making sure they have the appropriate experience
and qualifications.
The third fallacy or flaw is that judges and DAs will attempt
to re-frame your argument as going to the credibility, and that
credibility is for the jury to decide. You cannot allow yourself
to fall into this trap, either.
Why? Because credibility 20 has nothing to do with the reli‑
ability of the testimony. Consider the Houston case of Josiah
Sutton. Josiah was convicted of rape and sentenced to 25 years
in prison.21 The rape victim was convinced that Josiah Sutton
had raped her. She was very credible—so much so that then
Harris County DA Chuck Rosenthal threatened to re-try Josiah,
because he had the eyewitness’ testimony. But regardless of her
credibility (believability), the DNA proved that, as to Josiah Sut‑
ton, her testimony was completely unreliable. And ultimately,
he was not retried.
Reliability is the issue—the only issue—that is involved
when you challenge a child’s recollection. And you must not
allow the judge or the DA to shift the focus of your challenge.
Reliability is a threshold issue that must be determined by
the judge.22 Reliability is not an issue that can be determined
by the jury. Consider all of the cases under Rule 702, Tex. R.
Evid., where the expert’s opinion (testimony) is challenged.
Every single case holds that it is the court’s (judge’s) duty to
determine the reliability of the opinion (testimony).
The court has a responsibility to ensure that evidence admit‑
ted at trial is sufficiently reliable so that it may be of use to the
finder of fact who will draw the ultimate conclusions of guilt or
innocence. That concern implicates principles of constitutional
due process and due course of law. Reliability is the linchpin
in determining admissibility of evidence under a standard of
fairness that is required by the Due Process Clause of the Four‑
teenth Amendment and by the due course of law guaranteed
by the Texas Constitution.23 Competent and reliable evidence
remains at the foundation of a fair trial, which seeks ultimately to
determine the truth about criminal culpability. If crucial incul‑

patory evidence is alleged to have been derived from unreliable sibility. This logic also applies to the outcry statement.
sources, due process and due course of law interests are at risk.
Expect the DA to try to limit your inquiry into the admis‑
So, how do you challenge the reliability of a young child’s sibility of the outcry statement to the factors set forth in Art.
recollection?
38.072(2)(a), CCP. The authors suggest that the focus should
To challenge a child’s recollection, you should first have instead be on the factors set forth in Art. 38.072(2)(b)(2), CCP,28
evidence that will support a finding of taint. If you don’t know especially the “circumstances” of the statement. Those circum‑
what that evidence would consist of, you should become familiar stances would include how the child came to have the “recol‑
with the case of Margaret Kelly Michaels.24 The Michaels case lection” that led to the outcry.
gives you examples of improper interrogation and quite a bit of
Consider a couple of cases that the authors have been in‑
the research in the field. If you
volved in. One arose out of a
need a starting point to learn
divorce case, where custody
Among the factors that can undermine the
about improper interrogation
of an infant daughter was at
neutrality of an interview and create undue
of children, there is probably
issue. That daughter was too
suggestiveness are a lack of investigatory
no better place to start.
young to be verbal, so the
independence,
the
pursuit
by
the
interviewer
When, and only when,
mother’s two older daughters
you have the evidence to sup‑ of a preconceived notion of what has happened made outcries against the step‑
port a taint motion, file a mo‑
father. CPS intervened in the
to the child, the use of leading questions, the
tion requesting a taint hearing.
divorce, and during discovery
use of suggestive questions, and a lack of
You might also want to chal‑
in the divorce, CPS produced a
control for outside influences on the
lenge the outcry statement by
tape recording that the mother
child’s
statements.
separate motion. If you do so,
had made wherein she was
you might want to try to have
heard telling her daughters
both motions heard at the same time. And consider also having that “this is what you need to say that your step-daddy did to
the court hear your challenge to the child’s competence heard you.” 29
at the same time.
The other case involved a stepdaughter who accused her
In a taint hearing, the court is asked to consider whether the stepfather of sexually abusing her at the age of 6. After he had
number of people who have spoken to the child, the interview served 10 years of a 30-year sentence, she recanted. During the
techniques employed by the State, its agents, the people or others writ hearing, she detailed how upset she was that her mother
involved, as well as other factors could have undermined the had divorced her father, and how her aunt told her that if she
reliability of the complainant’s statements and subsequent tes‑ said these things about her stepfather, her mother would have to
timony, to the point where the statements should be excluded.25 divorce him and get back together with her father.30 Not surpris‑
This is so because the complainant will probably have been ingly, the aunt had been the outcry witness. Also not surprisingly,
subjected to repeated questioning and interrogation about the the girl, who was almost 8 when she testified, had no concept of
alleged event that gave rise to the indictment. This questioning the consequences of her testimony—that her stepfather would
may have been innocent and well-intentioned, such a relative’s be sentenced to prison for 30 years or that her mother would
concern when they believe that something untoward has been stick by him and not file for divorce.
done to the child, or a counselor’s “belief ” that something has
This is important to comprehend because there is a con‑
happened so that the child may be continued in counseling.26
stantly broadening body of scholarly scientific authority existing
Again, remember that you, as movant, have the burden of on the question of children’s susceptibility to improper inter‑
proving what those factors are, that those factors are present, rogation.31 There is a consistent and recurring concern over the
and that they are sufficient to undermine the trier of fact’s ability capacity of the interviewer and the interview process to distort
to rely upon the testimony.
a child’s recollection through slanted interrogation techniques.
And in a taint hearing, the court is asked to determine There are certain interview practices that are sufficiently coercive
whether the child’s accusations were founded “upon unreli‑ or suggestive to alter irremediably the perceptions of alleged
able perceptions, or memory caused by improper investigation child victims.
procedures,” and thus whether the testimony reflecting those
There are other scientific and psychological propositions
27
accusations could lead to an unfair trial. A pretrial hearing is that courts have addressed in analogous contexts, among
required to assess the reliability of the statements and testimony these being (1) the availability of battered women’s syndrome
to be presented by the child witness to determine their admis‑ as self-defense in criminal cases; 32 2) the holocaust survivors

syndrome; 33 (3) the effect of hypnosis on the admissibility of
testimony; 34 and (4) the consideration of testimony at pretrial
hearings regarding tainted identification evidence.35
The “investigative interview” is a crucial, perhaps deter‑
minative moment in a child-abuse case.36 That an investigatory
interview of a young child can be coercive or suggestive and
thus shape the child’s response is generally accepted. If a child’s
recollection of events has been molded by interrogation, that
influence undermines the reliability of the child’s responses as
an accurate recollection of actual events.
A variety of factors bear on the kinds of interrogation that
can affect the reliability of a child’s statements concerning abuse.
A fairly wide consensus exists among experts, scholars, and prac‑
titioners concerning improper interrogation techniques. They
argue that among the factors that can undermine the neutrality
of an interview and create undue suggestiveness are a lack of
investigatory independence, the pursuit by the interviewer of a
preconceived notion of what has happened to the child, the use
of leading questions, the use of suggestive questions, and a lack
of control for outside influences on the child’s statements, such
as previous conversations with parents or peers and whether
the interviewer was a trusted authority figure.37
In cases with a child complainant, the complainant will
often have been interviewed or interrogated by family members,
psychologists, caseworkers, physicians, detectives, investiga‑
tors, and even Assistant District Attorneys. The total number of
persons will often be difficult, if not impossible, to determine.
Often, a number of these persons will have conducted multiple
interviews. The use of incessantly repeated questions also adds
a manipulative element to an interview. When a child is asked a
question and gives an answer, and the question is immediately
asked again, the child’s normal reaction is to assume that the
first answer was wrong or displeasing to the adult questioner.38
The insidious effects of repeated questioning are even more
pronounced when the questions themselves over time suggest
information to the child.39 In fact, memories of abuse that never
occurred can be implanted in the mind of a child in just one
interview.40
The explicit vilification or criticism of the person charged
with wrongdoing is another factor that can induce a child to
believe abuse has occurred. Similarly, an interviewer’s bias with
respect to a suspected person’s guilt or innocence can have a
marked effect on the accuracy of a child’s statements. The trans‑
mission of suggestion can also be subtly communicated to chil‑
dren through more obvious things such as the interviewer’s tone
of voice, mild threats, praise, cajoling, bribes, and rewards, as
well as resorting to peer pressure.
These are factors that are often present in contested di‑
vorce/custody cases. In fact, the authors routinely look for a

the pendency of divorce case when these type of cases come
in the door. That is not a bad thing, since it will often afford a
vehicle for discovery—discovery that otherwise would not be
available in the criminal case.
There is much authority recognizing the considerable
support the deleterious impact improper influence can have
on a child’s memory. Other courts have recognized that once
tainted, the distortion of a child’s memory is irremediable.41 The
debilitating impact of improper interrogation has even more
pronounced effect among very young children.42
The conclusion that improper influences generate a sig‑
nificant risk of corrupting the memories of young children is
confirmed by government and law enforcement agencies, which
have adopted standards for conducting interviews designed to
overcome the dangers stemming from the improper interroga‑
tion of young children. The National Center for the Prosecution
of Child Abuse, in cooperation with the National District At‑
torney’s Associations and the American Prosecutors’ Research
Institute, have adopted protocols to serve as standards for the
proper interrogation of suspected child-abuse victims. Those
interview guidelines require that an interviewer remain “open,
neutral and objective”; 43 an interviewer should avoid asking
leading questions; 44 an interviewer should never threaten a child
or try to force a reluctant child to talk; 45 and multiple interviews
with various interviewers should be avoided.46
Courts around the country recognize the very same con‑
cerns expressed in the academic literature and addressed by the
guidelines established by governmental authorities with respect
to improper interrogation of alleged child-abuse victims. The
United States Supreme Court noted with approval the conclu‑
sion of the Idaho Supreme Court that the failure to videotape
interviews with alleged child victims, the use of blatantly leading
questions, and the presence of an interviewer with a precon‑
ceived idea of what the child should be disclosing, in addition to
the children’s susceptibility to suggestive questioning, all indicate
the potential for the elicitation of unreliable information.47
So, to conclude, as a matter of judicial economy and, frankly,
lawyer economy, the authors believe it is possible to have a hear‑
ing that challenges the outcry testimony per Art. 38.072, and as
you contest the admissibility requirements of the outcry, you
should contest the statutory exception under Crawford. You
can also contest the child’s personal knowledge under Rule 602
as well as the reliability of the proposed testimony of the child
by virtue of who interviewed the child (parent, social workers,
police, forensic interviewers, therapists, doctors, and prosecu‑
tors) and how they interviewed the child, while examining how
these individuals and the repetition has now made it highly
unlikely that the testimony of the child will be reliable (and
also whether the child now has personal knowledge—e.g., is it

real or is it Memorex®?).
That is why three motions need to be filed and can all be
heard at one time by witnesses and experts. And if the judge
refuses you, ask to make a bill.48 If the judge refuses to allow
you to make your bill, you should make a proffer on the record
of what the evidence would show. And then you raise the same
objections when the child and outcry witnesses are offered dur‑
ing trial. Hopefully, given the present makeup, this should be
held to preserve the error.
Lastly, during trial, make sure to hammer the number of
times the child has been talked to, interviewed, counseled, etc.
This will at least allow you to argue that the child’s testimony
and the child’s outcry are not to be believed.

Notes
1. Taint—1. To imbue with a noxious quality or principle. 2. To contaminate
or corrupt. 3. To tinge or affect slightly for the worse. Black’s Law Dictionary
(9th ed. 2009)
2. Art. 38.072, CCP
3. See Jeopardy in the Courtroom: A Scientific Analysis of Children’s Testimony
by Stephen J. Ceci and Maggie Bruck (July 1999) for a thorough examination/
discussion of the Salem Witch trials.
4. One of the authors attended a CLE presentation by a neuropsychologist
from one of the Medical Colleges in the Texas Medical Center. This neuropsy‑
chologist opined that repressed memories are real because “you can’t have a
memory unless you are in the same chemical state that you were in when the
memory was created.” The author looked at the attorney seated next to him
and said, “I’m not in the same chemical state as I was when (you fill in the
blank) and I distinctly recall it.” The other lawyer laughed and stated that he
had the same thought. To say that there are a lot of faulty studies on repressed
memories is an understatement.
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would have to concede on undisputed facts, is critical to providing effective
assistance of counsel. In one of the authors’ cases, the 39-year-old defendant
teacher had placed 125 cell phone calls and exchanged 400+ text messages with
the 13-year-old student-complainant in a 60-day period. The calls ranged from
very short to almost 4½ hours in length, at all times of the day and night. Any
competent expert would have to concede that this was consistent with the State’s
theory that the teacher was “grooming” the student. As a result, while experts
were disclosed, none was ever intended to be called during trial.
6. Tex. R. Evid. 601.
7. McGinn v. State, 961 S.W.2d 161, 165 (Tex.Crim.App.1998).
8. Torres v. State, 33 S.W.3d 252, 255 (Tex.Crim.App.2000) (quoting Watson
v. State, 596 S.W.2d 867, 870 (Tex.Crim.App.1980)).
9. Watson, 596 S.W.2d at 870.
10. Broussard v. State, 910 S.W.2d 952, 960 (Tex.Crim.App.1995), cert. denied,
519 U.S. 826, 117 S.Ct. 87, 136 L.Ed.2d 44 (1996)
11. The excerpt from the actual deposition can be found in The Underground
Lawyer, © 2001 by Michael Louis Minns.
12. Although the head of the committee read and signed his deposition,
he never changed this answer. The specific type of psychic phenomena (spirits,
automatic writing, ouija board, tarot cards, crystal ball, tea leaves, etc.) was not
identified by the head of the committee.
13. This was in a case in Harris County defended by Mark Ramsey. The threeyear-old boy was questioned on videotape by a CPS caseworker. Four times the

boy denied that his father had done anything. The caseworker then sat the boy
on her lap and proceeded to rub his crotch! The boy was so upset that he wet
himself and got away from her. She then repeated the same questions, eliciting
different and incriminating answers. At the end of this, she asked whether the
answers he had just given were the truth or a lie. The young boy spun around,
looked directly at the camera and said, “They’re a lie!” Judge Myron Love found
the young boy incompetent to testify, based on the videotape.
14. See, e.g., Investigative Interviews of Children: A Guide for Helping Professionals by Debra A. Poole and Michael E. Lamb (Jan 1, 1998); Jeopardy in the
Courtroom: A Scientific Analysis of Children’s Testimony by Stephen J. Ceci and
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American Psychologist, 48, 518–537; The formation of false memories, Loftus,
E. F., & Pickrell, J. E. (1995), Psychiatric Annals, 25, 720–725;“A picture is worth
a thousand lies: using false photographs to create false childhood memories, Wade,
K. A., Garry, M., Read, J. D., & Lindsay, D. S. (2002), Psychonomic Bulletin &
Review, 9(3), 597–603.
15. You might even consider including a request that the adults in the child’s
family be enjoined from talking to the child about the alleged event.
16. A kid’s statement of opportunity (e.g., “daddy touched my pee-pee and it
hurt”) can be taken from what it actually is (a father putting diaper rash cream
on a rash) and turned into something far more sinister—if the adult hearing the
statement has the motive to do so (e.g., a contested custody case).
17. In this case, counsel had objected to the court allowing this “leeway.”
The objection was overruled by the court, so a leading objection was made as
to each such question. You should do the same to protect the record.
18. In closing arguments, counsel stood in front of the jury box, put his
hands fingertips to fingertips and told the jury, “If this is what little Suzie re‑
ally thinks that men have, then she is either going to be sorely disappointed or
greatly relieved when she becomes a woman.”
19. The DA never wavered from her stated belief that Suzie was to be be‑
lieved—despite the physical impossibility of what she had described. This dem‑
onstrates the position taken by many DAs that everything proves that something
happened and nothing proves that something didn’t happen.
20. Credibility—The quality that makes something (as a witness or some
evidence) worthy of belief. Black’s Law Dictionary (9th ed. 2009).
21. Josiah Sutton is the poster child for the problems with the Houston
Police Department Crime Lab. A crime lab technician testified that the DNA
was an exact match even though, with only 3 of 13 alleles matching, it was an
absolute exclusion. His writ of habeas corpus was granted, and he was freed
after serving 4 years of his sentence.
22. Reliable—Capable of being relied on; dependable. The American Heritage
Dictionary of the English Language, Fourth Edition copyright © 2000.
23. Manson v. Brathwaite, 432 U.S. 98 (1977) (regarding the corrupting
effect of unreliable identification testimony).
24. State v. Michaels, 642 A.2d 1372 (New Jersey 1994). While Michaels is
only persuasive authority, it comes from a “sister court” to the Court of Crimi‑
nal Appeals. And it is spot-on with the science and resources that it refers to.
25. By interview techniques, the authors include all of the times and ways
that the adults in the child’s life have spoken to the child about the alleged event.
Conversations with parents or adult relatives, counseling sessions, etc., can all
affect a child’s recollection.
26. It is an axiom of counseling that the counselor must not be confronta‑
tional but must “believe the patient” for the counseling to work. Of course, this
raises the very real economic bias of the counselor, since counseling continues
only if the child needs it because something has happened. It also raises the
specter of “confirmatory bias”—people tend to find what they are looking for.
27. These investigation procedures include parents or relatives repeatedly
asking the child what happened. It can also include therapy sessions.
28. “[T]he trial court finds, in a hearing conducted outside the presence of

the jury, that the statement is reliable based on the time, content, and circumstances of the statement” (emphasis added).
29. This shows the importance of trying to get discovery through any ongoing civil case. As a result of the tape-recording, the outcries were suppressed
and the cases dismissed.
30. These are the facts underlying the writ of actual innocence in Ex parte
Harmon, 116 S.W.3d 778 (Tex. Crim. App. 2002).
31. See Endnote 14, above.
32. Fielder v. State, 756 S.W.2d 309 (Tex. Crim. App. 1988), Pierini v. State,
804 S.W.2d 258 (Tex. App.—Houston [1st Dist.] 1991, review refused), Lane v.
State, 957 S.W.2d 584 (Tex. App.—Dallas 1997, no writ).
33. Werner v. State, 711 S.W.2d 639 (Tex. Crim. App. 1986).
34. Zani v. State, 758 S.W.2d 233 (Tex. Crim. App. 1988), Vester v. State, 713
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identification testimony); Gilbert v. California, 388 U.S. 263 (1967).
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a Single Interview, Journal of the American Academy of Child and Adolescent
Psychiatry, 36:7, July 1997, pp. 966–970.
41. See State v. Wright, 775 P.2d 1124, 1128 (1989), aff ’d sub nom Idaho
v. Wright, 497 U.S. 805, 110 S.Ct. 3139, 111 L.Ed.2d 638 (1990). (“Once this
tainting of memory has occurred, the problem is irremediable. That memory,
is from then on, as real to the child as any other.”). See also Stephen J. Ceci and
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42. See Stephen J. Ceci, PhD, and Mary Lynn Crotteau Huffman, PhD, “How
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43. American Prosecutors; Research Institute, National Center for Prosecution of Child Abuse, Investigation and Prosecution of Child Abuse at p. II-7 (1987).
44. Id. at II-8.
45. Id. at II-9.
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47. See Idaho v. Wright, 497 U.S. 805, 110 S.Ct. 3139, 111 L.Ed.2d 638 (1990).
48. The right to make a bill of exception is absolute. Kipp v. State, 876 S.W.2d
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may build in reversible error.
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Fifth Circuit
The Supreme Court delegated to the states the responsibility of developing appropriate
ways to enforce the constitutional restriction against executing mentally retarded defendants. Hearn v. Thaler, 669 F.3d 265 (5th Cir. 2012).
District court did not plainly err in sentencing D to a longer term to encourage rehabilitation; any error was subject to reasonable dispute. United States v. Broussard, 669 F.3d 537
(5th Cir. 2012).
In sentencing D, who pled guilty to two counts of using interstate commerce to attempt to coerce
a minor to engage in sexual activity in violation of 18 U.S.C. § 2422(b), district court did commit
reversible plain error in imposing a significantly above-Guidelines sentence of 40 years’ imprison‑
ment, based in substantial part on the perceived need to incarcerate D for treatment to address his
problems. Under § 3582(a), as construed in Tapia v. United States, 131 S. Ct. 2382 (2011), courts may
not impose or lengthen a term of imprisonment to promote a defendant’s rehabilitation. Although
Tapia was not decided until after D’s sentencing, the error was plain in light of the law at the time of
appeal. Because the need for treatment played such a large part in the district court’s selection of this
extraordinary sentence, the error affected D’s substantial rights and warranted correction even on
plain-error review. The Fifth Circuit remanded for resentencing.
The district court should not have enhanced D’s sentence because the harm resulting from
the substance abuse was not part of the crime of conviction, but this was not plain error.
United States v. Greenough, 669 F.3d 567 (5th Cir. 2012).
USSG § 2D1.1(a)(2)—providing a base offense level of 38 in a drug-trafficking case if the offense of
conviction establishes that death or bodily injury resulted from use of the substance—applies only when
the resulting death or serious bodily injury is also part of the crime of conviction, i.e., specifically charged
in the indictment and either found by the jury or admitted by the defendant in connection with her plea. D
did not object on this basis in the court below; on plain-error review, D was not entitled to relief because
the evidence was sufficient to support the enhancement. The Fifth Circuit affirmed the sentence.
Because D’s post-arrest, pre-presentment confession was made less than six hours after his
arrest, it fell into the safe harbor of 18 U.S.C. § 3501(c) and was admissible, provided it
was voluntary and its weight be given by the jury. United States v. Cantu-Ramirez, 669 F.3d
619 (5th Cir. 2012).
The confession was voluntary under the totality of the circumstances to be considered under 18
U.S.C. § 3501(b), including the nature of the interrogation and the fact that officers did delay present‑
ment for the purpose of interrogation.
Furthermore, introduction of post-arrest statements of brother/co-defendant in joint trial with D
did not violate D’s Confrontation Clause rights. The statements were redacted to eliminate any refer‑
ence to D, and the redacted statements were read to the jury in a way that did not reveal that there had
been any redactions. Also, the jury was instructed the statements were to be considered only against
co-defendant, and not against D.

The district court’s explanation of its sentence was adequate because the court entertained lengthy comments
from both parties and then elaborated its particularized
explanation for a within-Guidelines sentence; no more
explanation is required. United States v. Camero-Renobato, 670 F.3d 633 (5th Cir. 2012).
The Fifth Circuit clarified that in United States v. Mondragon-Santiago, 564 F.3d 357 (5th Cir. 2009) (finding the dis‑
trict court’s explanation for its sentence inadequate), no rea‑
sons were given for the sentence beyond a bare recitation of
the Guideline calculation.
D’s inculpatory statement on the doorstep of her home
was the fruit of the unconstitutional attempted forced
entry of D’s trailer and could not supply probable cause
for a valid arrest. United States v. Hernandez, 670 F.3d
616 (5th Cir. 2012).
Having previously established the warrantless attempted
forced entry of D’s trailer (resulting in D’s prosecution for har‑
boring an illegal alien), the Fifth Circuit held the district court
should also have suppressed the post-arrest, post-Miranda
statements of D and her co-defendant, as well as the post-arrest
statement of an illegal alien found in the trailer. Without a valid
arrest, D’s post-arrest statements were also tainted by the initial
constitutional violation. Finally, the Fifth Circuit found that
the two other people’s statements were likewise the fruit of the
initial constitutional violation and were insufficiently attenu‑
ated from that violation; nor were they admissible under the
inevitable-discovery doctrine.
Where the Chief Judge of the Fifth Circuit issued an order authorizing only partial payment for expert services
in a pending district court case and ordering the experts
to keep working on the case, the Fifth Circuit had no
appellate jurisdiction or mandamus authority with respect to the Chief Judge’s action. In re Marcum L.L.P.,
670 F.3d 636 (5th Cir. 2012).
As an order issued pursuant to the Chief Judge’s authority
under 18 U.S.C. § 3006A(e)(3) of the Criminal Justice Act, it
could only be reviewed by a mandamus action filed with the
U.S. Supreme Court.
Where government stipulated in plea agreement to a
Guideline base offense level of 26 but the Probation Office independently determined D was a career offender
subject to a base of 34, there was no breach of the plea
agreement. United States v. Loza-Gracia, 670 F.3d 639
(5th Cir. 2012).
The plea agreement did not purport to bind the Pro‑
bation Office—nor could it, since the Probation Office is a
branch of the federal judiciary. Furthermore, the prosecutor
at the sentencing hearing did not voice any support for or
advocate for application of the “career offender” enhance‑

ment, but simply maintained that the government stood by
the plea agreement.
District court reversibly erred in treating illegal-reentry
D’s prior Oklahoma conviction for domestic assault
and battery as a crime of violence; the offense lacked
the requisite “use of force” element. United States v.
Miranda-Ortegon, 670 F.3d 661 (5th Cir. 2012).
D’s prior conviction did not warrant a 16-level enhance‑
ment under USSG § 2L12.(b)(1)(A)(ii) because Oklahoma law
made clear that the offense could be committed by “only the
slightest touching.”
District court did not commit reversible plain error in
applying a crime of violence enhancement to illegal-reentry D on the basis of his Florida conviction for sexual
activity with a minor; even if the statute of conviction
was overbroad in that it covered victims who were not
generic “minors,” defense counsel made an evidentiary
admission that the victim was only 14 years old. United
States v. Chavez-Hernandez, 671 F.3d 494 (5th Cir.
2012).
Especially under the deferential “devoid of evidence”
standard applicable to forfeited sufficiency-of-theevidence claims, the evidence was sufficient to sustain
D’s conviction for conspiracy to possess marijuana with
intent to distribute. United States v. Delgado, 672 F.3d
320 (5th Cir. 2012)(en banc).
Contrary to D’s argument, the evidence did not show merely
a buyer-seller relationship. Furthermore, contrary to the panel
decision in this case, the alleged trial errors—namely, improper
prosecutorial closing argument, the giving of a deliberate-igno‑
rance instruction, and the failure to give an instruction under
Sears v. United States, 343 F.2d 139 (5th Cir. 1965) (instructing
the jury that one cannot conspire with a government agent)—did
not, either singly or cumulatively, require a new trial.
In case charging D with illegal reentry after deportation and lying about U.S. citizenship, defense counsel
rendered ineffective assistance by failing to adequately
research and investigate D’s derivative-citizenship defense, which would have been a defense to the alienage
element of both charges. United States v. Juarez, 672
F.3d 381 (5th Cir. 2012).
Particularly, defense counsel failed to adequately research
and investigate whether D derived citizenship via 8 U.S.C.
§ 1432(a) (1999). Based on the legal authority available when
defense counsel advised D on his pleas, a derivative-citizenship
defense was plausible. Moreover, D was prejudiced because,
under these circumstances, there is a reasonable probability that
D would have been dissuaded from pleading guilty and would
have elected to go to trial. As a result of counsel’s ineffective

assistance, D’s guilty pleas were not knowing and voluntary.
The Fifth Circuit reversed the district court’s decision denying
collateral relief under 28 U.S.C. § 2255, and remanded.
In accepting D’s plea to possession of a firearm in
furtherance of drug trafficking, the court ran afoul of
Fed. R. Crim. P. 11(b)(1)(G) & (I) when it told D he was
subject to a mandatory minimum of five years and up
to life imprisonment (the same range in the plea agreement). United States v. Carreon-Ibarra, 673 F.3d 358
(5th Cir. 2012).
The indictment charged and the judgment showed that
the district court considered D to be convicted of possession
of a machinegun, subject to a mandatory minimum penalty of
30 years pursuant to 18 U.S.C. § 924(c)(1)(B)(ii). D preserved
his objection for appellate review by objecting to the presen‑
tence report’s recitation of the 30-year statutory minimum,
especially because it was not clear until entry of the written
judgment that the court had actually convicted and sentenced
D under § 924(c)(1)(B)(ii). The district court’s erroneous pen‑
alty advice prevented D from understanding the nature of the
charges against him and the direct consequences of his plea.
Moreover, D’s substantial rights were affected, notwithstanding
the district court’s assurance that it would consider the entire
5-to-life range of which it had erroneously admonished D, since
D might reasonably have believed the court’s sentencing would
still be constrained or at least influenced by the correct 30year minimum. The Fifth Circuit vacated D’s guilty plea and
remanded to allow D to plead anew.

The evidence was insufficient to support D’s conviction for murder as a party; the conviction was based on
speculation. Gross v. State, No. PD-1688-11 (Tex.Crim.
App. Oct 10, 2012).
The victim was shot and killed by D’s brother-in-law. D was
found guilty of murder as a party. COA reversed and rendered
an acquittal. CCA affirmed COA. D’s incriminating behavior,
presence at the crime, possession of the shotgun used, involve‑
ment in the altercation, role as getaway driver, and denial of
involvement in the crime when initially questioned by police
was all relevant, but there also had to be sufficient evidence of an
understanding or scheme to commit a crime. The evidence did
not show that D anticipated his brother-in-law would shoot the
victim, and nothing showed he encouraged his brother-in-law
to kill the victim.

Court of Criminal Appeals

The record does not indicate a reasonable probability
that the trial’s result would have been different but for
counsel’s misstatement of law. Cox v. State, No. PD1886-11 (Tex.Crim.App. Oct 24, 2012).
D was convicted of two counts of aggravated sexual assault
and two counts of indecency with a child. COA remanded for
new punishment. CCA affirmed the trial court.
Defense counsel’s misstatement in voir dire about the
concurrent-sentencing law did not deny his client effective
assistance. The Strickland v. Washington, 466 U.S. 668 (1984),
ineffective assistance test is not satisfied simply because a jury
received incorrect information. Strickland’s second prong is not
satisfied; there is not a reasonable probability that the trial’s
result would have been different but for counsel’s deficiency.
Whether D was sentenced concurrently or consecutively was
an issue for the judge, not the jury.

Trial court’s revocation of D’s community supervision
was improper because only the federal government had
the authority to regulate the removal of illegal aliens.
Gutierrez v. State, No. PD-1658-11 (Tex.Crim.App. Oct
10, 2012).
COA reversed a trial court’s revocation order related to D’s
community supervision. D had pleaded guilty to possession of
cocaine greater than 4 and less than 200 grams, a second-degree
felony. She was granted community supervision subject to the con‑
dition that she file for her appropriate legal status within 90 days or
leave the country. D did not object to the condition. Based on her
noncompliance, her community supervision was revoked. CCA
affirmed COA’s reversal on the basis that the condition violated
U.S. Const. art. VI, cl. 2, as only the federal government had the
authority to regulate the removal of illegal aliens. The condition
also violated an express prohibition of banishment of criminal
offenders from the state in Tex. Const. art. I, § 20. While the State
argued that D was estopped from arguing the validity of the con‑
dition because she failed to object, estoppel by contract could not
apply because the condition at issue violated public policy.

The trial court did not abuse its discretion by revoking
D’s deferred adjudication; the court considered the requisite statutory factors. Bryant v. State, No. PD-0049-12
(Tex.Crim.App. Oct 24, 2012).
D was charged with misapplication of trust funds and re‑
ceived 10 years’ deferred-adjudication community supervision,
a condition of which was payment of $200,000. The State filed
a motion to revoke, alleging D failed to pay the full restitution.
The trial court adjudicated D’s guilt, sentenced him to regular
community supervision, reduced his restitution payments, and
waived court costs and fees. COA reversed. CCA affirmed the
trial court.
The plain language of the former restitution statute per‑
mitted revocation for failure to pay restitution as long as the
trial court considered certain factors pertaining to a defendant’s
financial circumstances; the court is not required to weigh the
factors in any particular manner. See former Tex. Code Crim.
Proc. art. 42.037(h). The Texas Legislature plainly expressed its
desire to grant the trial court increased discretion to revoke on
that basis as compared to strict evidentiary requirements for

revocations premised on non-payment of court costs, attorney
compensation, and community-supervision fees.
Manslaughter was a lesser-included offense of the
charged murder; D was not entitled to the lesserincluded instruction because there was no evidence
directly germane to recklessness. Cavazos v. State, No.
PD-1675-10 (Tex.Crim.App. Oct 31, 2012).
D appealed his murder conviction, arguing that the jury
should have been instructed on manslaughter. COA held that
manslaughter was not a lesser-included offense of murder and
that there was no evidence supporting manslaughter. CCA af‑
firmed.
D was at a party when another partygoer began mocking
him. D pulled out a loaded gun and shot the provoker twice,
then fled the scene and later the country. The next day, he told
a friend he had been drunk and had not intended to shoot any‑
one. COA improperly concluded that manslaughter was not a
lesser-included offense of murder, Tex. Penal Code § 19.02(b)
(2), as alleged in the indictment. Manslaughter differed from
murder as charged only in that a less culpable mental state suf‑
ficed to establish its commission, meeting the requirements of
Tex. Code Crim. Proc. art. 37.09(3) for a lesser-included offense
instruction. Nevertheless, D was not entitled to the instruction
because there was no evidence that would permit a rational jury
to find that if D was guilty, he was guilty only of manslaughter.
“Pulling out a gun, pointing it at someone, pulling the trigger
twice, fleeing the scene (and the country), and later telling a
friend ‘I didn’t mean to shoot anyone’ does not rationally sup‑
port an inference that Appellant acted recklessly at the moment
he fired the shots.”
D’s Washington conviction for statutory rape was not
established by DPS as a reportable conviction for sex
offender registration. Crabtree v. State, No. PD-0645-11
(Tex.Crim.App. Oct 31, 2012).
D was convicted of the second-degree felony of failing to
comply with sex offender registration. COA affirmed. CCA re‑
versed and acquitted.
The evidence was insufficient to sustain D’s conviction un‑
der Tex. Code Crim. Proc. art. 62.001 because the State failed
to prove he had a “reportable conviction or adjudication” and
was required to register as a sex offender. The record was silent
as to whether the Texas Department of Public Safety previously
determined that the Washington offense, rape of a child in the
first degree, was substantially similar to a Texas offense statu‑
torily defined as a “reportable conviction or adjudication.”
A reasonable person in D’s position would have believed that at the moment he made the incriminating
statements, he was in custody for Fifth Amendment purposes. State v. Ortiz, No. PD-1181-11 (Tex.Crim.App.
Oct 31, 2012).

CCA and COA affirmed the trial court’s ruling that state‑
ments made by D regarding possession of cocaine before he
was advised of his Miranda rights were inadmissible.
During a highway traffic stop, D and his wife made conflict‑
ing statements to the officer about their trip. Officer called for
backup and began asking D about drugs. D consented to a search
of his person and car. Backup officers arrived and began to pat
down D’s wife. One of the backup officers handcuffed D’s wife,
and the other stated in D’s presence that there was something
under her skirt. D was then handcuffed. After he was asked what
kind of drugs his wife had, D replied that she had cocaine. D was
in custody for U.S. Const. amend. V purposes by the time he
was placed in handcuffs; because he had not been advised of his
Miranda rights, his statements about cocaine were inadmissible.
A reasonable person in D’s position would have believed, given
all the objective circumstances, that he was in custody. Although
handcuffing alone did not necessarily establish custody, D was
aware that the officers suspected him of involvement in his wife’s
possession of drugs or other contraband.

Court of Appeals
Summaries by Chris Cheatham of Cheatham Law Firm,
Dallas
Rejecting D’s argument that for purposes of the signalto-change-lanes statute, one need not activate their turn
signal in advance of changing the lane so long as the
signal is activated while one is “in the process of” making the lane change. Darter v. State, No. 08-11-00022CR (Tex.App.—El Paso May 30, 2012).
“[Tex. Transp. Code §] 545.104(b) . . . does not expressly
state when an operator must begin signaling an intention to
change lanes. The plain language of the statute requires an op‑
erator to signal an intention to change lanes. Common sense
dictates that in order to signal an intention to change lanes the
signal must be given before the movement is initiated.”
Officer had RS to stop D for no driver’s license, even
though officer did not know whether D lacked a license
at the time, where officer had prior encounters with D
in which D had no license, despite the possibility that
D could have obtained a license in the meantime. Komoroski v. State, No. 02-11-00280-CR (Tex.App.—Fort
Worth May 31, 2012).
“Adding to this suspicion, [officer] described [D’s] conduct
in the car as [D] attempting to avoid [officer] and keep [officer]
from recognizing him.”
Trial court’s granting of motion to suppress—which was
based largely on trial court giving more weight to its
own impression of police car video and less weight to

officer’s testimony—reversed by appellate court. State v.
Long, No. 03-11-00725-CR (Tex.App.—Austin May 31,
2012).
“[B]y focusing on what it characterized as a ‘lack of in‑
toxication indicators’ in the video recording, the trial court
seems to have overlooked or minimized the significance of
evidence of intoxication that [officer] personally observed. . .
. Even though these facts and circumstances were not appar‑
ent in the video recording (except for [D’s] admission that he
had been drinking, which can be heard in the recording), they
were nevertheless personally observed by the arresting officer
whose testimony the trial court expressly found to be credible,
and therefore should have been considered by the trial court
in its determination of whether [officer] had probable cause
to arrest [D].”
Caller was not “anonymous” for purposes of PC determination, even though officer was unaware of caller’s
identity, because police dispatcher’s knowledge of call
er’s identity is deemed imputed to officer. Arguellez
v. State, Nos. 13-11-00266-CR, 13-11-00267-CR (Tex.
App.—Corpus Christi May 31, 2012, pet. granted).
D’s attempt to use his vehicle to push victim’s van into
an intersection and into the path of oncoming traffic
deemed sufficient to establish use of the vehicle as a
deadly weapon, even though D did not successfully
push victim’s van into the intersection. Mills v. State,
No. 10-11-00144-CR (Tex.App.—Waco June 6, 2012).
“[D] could not push the van at the time because [victim]
had his foot on the brake. [Victim] believed that had he not
been pushing down on the brake, [D] would have pushed
[victim’s] van into oncoming traffic. . . . [T]he act of pushing,
regardless of the result, was the threat which constituted the
assault. [I]t is either the use or intended use of an object which
can make it a deadly weapon.”
Frisk for weapons justified, despite officer’s admission
that he never feared for his safety. Fields v. State, No.
12-11-00221-CR (Tex.App.—Tyler June 13, 2012).
“There is no requirement that a police officer feel person‑
ally threatened. . . . [Officer’s] testimony that he did not sub‑
jectively fear [D] is not dispositive of whether the officer could
legally frisk. . . . The ultimate test is an objective one.”
Community caretaking exception established, despite
officer’s verbal directive to D to approach officer, use of
emergency lights, and positioning of police car in front
of D’s car. Solano v. State, 371 S.W.3d 593 (Tex.App.—
Amarillo).
“After passing her, [Deputy] noticed [D] exit from the [car]
and raise the hood of the engine compartment. This caused
[Deputy] to ‘want to make sure that everything was fine, every

thing was running,’ and that ‘they’re going to get to their des‑
tination.’ So, he turned his patrol unit around, drove back to
where [driver] had stopped, stopped in front of [driver’s] car,
unlatched the hood of his engine compartment, and engaged
his emergency lights. . . . At about that time, the officer exited his
patrol car and directed [D] to come to him. [D] complied, and
that apparently constituted the ‘initial interaction’ or detention
now condemned by him.”
Point tickets issued by game room’s machines, which
had a non-immediate right of replay at a machine of the
ticket holder’s choice, were novelties under the “fuzzy
animal” exclusion to the definition of a gambling device. $1760.00 in U.S. Currency, 37 “8” Liner Machines
v. State, 372 S.W.3d 277 (Tex.App.—Fort Worth June 21,
2012).
“This is an issue of first impression. . . . At Magic Games
Game Room, no cash is used to credit points to another ma‑
chine; an attendant electronically transfers points from a central
location[.]”
State’s failure to produce search warrant affidavit at
suppression hearing does not necessarily mandate suppression of the evidence. Williams v. State, Nos. 01-1100017-CR, 01-11-00018-CR (Tex.App.—Houston [1st
Dist] June 21, 2012).
“Generally, when the State seeks to justify an arrest on
the basis of a warrant, it is incumbent on the State to produce
the warrant and its supporting affidavit for inspection by the
trial court. . . . Here, the State introduced the search warrant
into evidence without objection from [D], but the supporting
probable-cause affidavit was not attached. However, the war‑
rant itself indicated that the affidavit existed. . . . Furthermore,
[the affiant] testified extensively regarding the contents of the
affidavit and was subject to cross-examination by [D].”
Prolonged detention during traffic stop reasonable,
despite officer’s testimony that “when speaking about
consent, once it was denied, that extended things a
lot farther and further led us to believe that there was
something in there.” Stafford v. State, No. 10-11-00224CR (Tex.App.—Waco June 27, 2012).
“[Trooper] asked D where he lived, and [D] first responded
‘Fort Worth’ but later changed his answer. . . . ‘[Trooper] ob‑
served [D] act nervously.’ . . . [D] refused to make eye contact.
. . . In addition, the troopers learned that the three passengers
had been partying all night. . . . [W]hen checking for warrants,
the troopers discovered that the two other passengers both had
prior drug-related arrests. These circumstances constituted ar‑
ticulable facts from which a reasonable officer could reasonably
infer that [D] or one of the other passengers may have been
transporting contraband[.]”
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