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J. Gary Trichter

My Last President’s Column:
The Real Story Behind the Star Spangled Banner

A

President’s
Message

s I reflect on the events of the last two years, I must say first what a privilege it has been
to be your President. I have not been humbled by the the honor, but rather, inspired by
it. The Presidency and Providence have taught me much about others and about being hu‑
man. My term has been no more and no less of a success than those that preceded me—we
all build on the accomplishments of those who came first just as those who follow will build
on what we have done.
On the plus side, the Association and I were blessed with an outstanding Executive
Director and Assistant Executive Director, Joseph Martinez and Melissa Schank, as well as
an outstanding home office staff. The Association and I also had the wisdom of an excellent
Executive Committee: Lydia Clay-Jackson, Bobby Mims, Emmett Harris, Sam Bassett, John
Convery, Scrappy Holmes, Stan Schneider, John Ackerman, Troy McKinney, George Schar‑
men, Mike McCollum, and Greg Westfall. In regard to the coming years, I attest to you that
all that your officers are righteous people who I know to have your best interest at heart, and
that I have no fear of passing on power to them. That said, however, they can not run this
Association without your consent, trust, confidence, and participation—please step up and
give it to them! Lydia will be a great President if you will help her help you!
Another plus for me was working with Court of Criminal Appeals Judge Barbara Hervey
on our grant issues and State Bar President Buck Files on State Bar issues. Both of these good
people deserve our thanks and support for their volunteer efforts to enhance our educational
opportunities. Together, they have silently added a great measure of professional advance‑
ment to TCDLA.
On the negative side, I have but one disappointment, and that is simply that the oneyear President’s term flew by. Notwithstanding, the year was filled with lots of activity and
accomplishment. One such accomplishment was the initiation of inspirational readers at
the beginning of our board meetings. Some moved us to tears while others taught us about
courage we could immediately bring into the courtroom. As a lover of our American History,
I strongly believe that “We the People,” as a Nation, can find more that binds us together than
that which separates us if we simply do not forget our history. To this end, our reading of the
Declaration of Independence ought be embraced by you all this July 3rd and a special thanks
given to board member Robb Fickman for his leadership in this good will patriotic endeavor.
Let me now end with what I hope will be an inspirational story about “The Star Spangled
Banner”—maybe one that will motivate you all to sing its words the next time you hear it

or to have more courage in court. I have always been bothered
that so many don’t sing our national anthem, and surmised that
even though the words tell a story of a battle, that more needs to
be told of September 12–14, 1814, in Chesapeake Bay. And so:

The War of 1812, sometimes called “the Second War of Inde-

pendence,” was the only one where the United States was invaded by a foreign power. We declared war against Great Britain
because it regularly kidnapped American sailors and disrupted
American trade by blockade. In April 1814, England’s war with
France ended at Waterloo with Lord Wellington’s crack troops,
led by Major General Robert Ross, decisively defeating Napoleon. This resulted in those same crack troops, “Wellington’s
Invincibles,” and General Ross being redeployed against our
country. It came at a bad time because we were losing the war;
Chicago, Detroit, and much of the states of Maine and New
York were under British control while the Indians, supplied
with British arms, were waging war on the Western frontiers.
Massachusetts was even sponsoring a plan to secede from the
United States so it could pursue a separate peace with England.
Landing near the capital, the British not only marched on
Washington, D.C., but also sacked and burned it after defeating
an American army twice its size. President James Madison, “the
Father of our Bill of Rights,” barely escaped with his wife, Dolly.
It was Dolly who refused to leave until she could rescue priceless
historical treasures—e.g., a portrait of President Washington.
Notwithstanding that our Capitol had been taken, it was
not a military target of any real consequence. That honor fell to
nearby Baltimore, Maryland, which was the third-largest city.
This was a great seaport because of Chesapeake Bay; it was a
large center of commerce of the young nation. Take Baltimore
and the United States might fall, so thought the British!
Accordingly, the British plan was to attack and capture Baltimore, which had openly declared itself hostile to England. It was
also to punish the city, nicknamed a “nest of pirates” because its
schooners had retaliated against the British by seizing its ships
and cargoes. Indeed, the Baltimore fleet was responsible for 30
percent of all British ships captured. The plan was to do so by land
and by sea. Here, the invading navy, commanded by Admiral
Alexander Cochrane, was composed of troop transports, supply
ships, and 16 warships, including bomb-ketches: ships that fired
mortars. These were superior weapons that allowed the dropping of 11-inch and 13-inch bombshells on targets two miles
away with near-perfect precision. The bombs were launched
with one-pound bags of powder. Interestingly, each bomb had
a timing fuse that, depending on its length, would explode the
instant it hit its target (if perfect length), after hitting the target
(if too long), or would burst in air (if too short). The British
rockets had a range of one and three quarters mile.
On the other hand, the Baltimore city fathers, anticipating

a possible attack, in the summer of 1813 readied an existing
military emplacement that guarded both the city and the port.
A large entrenchment was dug along the city outskirts, gunboat
barges were built, the militia drilled, and improvements were
made to brick star-shaped Fort McHenry: mounting a battery of
32-pound cannons with a range of a mile and and a half at the
bay edge, cannon at Patapsco River, making hot-shot furnaces,
and quartering a force of 1000 soldiers commanded by Major
George Armistead.
It was during this same period, Major Armistead commissioned Mary Pickersgill to make two flags for the fort—a garrison
flag 30 x 42 feet and a flag for inclement weather, a storm flag,
17 x 25 feet. Each flag was to have 15 stars and 15 broad stripes.
The flag task was completed in seven weeks at a cost of $405.90
for the large flag and $168.54 for the smaller one, a sum that
was more than most Baltimoreans made in a year.
On the morning of September 12, the British landed 5,000plus troops at North Point and marched to attack the city. Arriving at Hampstead Hill, they found their path blocked by 12,000
determined American Militia. This was not an unexpected find
for the invaders because it had been planned for their navy to
subdue Fort MeHenry, then to sail into the harbor and commence firing on Baltimore, causing panic and, hopefully, a retreat of the American forces. Accordingly, the invading army
just waited on their navy to fulfill their plan. Regrettably for
General Ross, while awaiting the bombardment, an American
sharpshooter shot him right off his white horse, causing a great
loss of morale.
With the first light of the 13th, about 6:30 a.m., the British
fleet opened fire on Fort McHenry. The battle commenced in
a heavy rainstorm, which caused the fort to fly its smaller badweather flag. Armistead’s cannon, being too light to reach the
warships anchored two miles away, were useless and rendered
the garrison totally defenseless, absent the ships moving closer.
For the next 25 hours, warships continuously rained rockets,
shells, and bombs on the fort—some 1,800 rockets were launched
at Armistead and his 1,000 brave defenders—which is over one
bomb, shell, or rocket per minute. Hour after hour, the American
force took shelter and watched and waited. Many took shelter
at the outside back walls of the fort as 186-pound bombs and
rockets fell into the walls. At night, the rockets and exploding
bombs lit up the sky and smoke obscured the fort in a dark cloud.
Rockets whisked through air and burst into flames on impact.
The sound was deafening and never stopped during the attack,
and yet, the defensive force endured and endured. This was
all happening while under the waving storm flag—sometimes
visible and sometimes not.
Weeks before, as the British were leaving Washington in
flames, they seized Dr. William Beanes as it was charged he was
responsible for the arrests of British soldiers leaving the capi-

tal. He was imprisoned on a British warship. This doctor was
important enough that President Madison sent a 35-year-old
lawyer and poet, Frances Scott Key, and Col. John S. Skinner
to negotiate a prisoner of war release. The two sailed out to the
British fleet on September 3rd and were successful in obtaining
Dr. Beanes’ release—except, because of what they saw and heard
about the British war plans, all three Americans were detained
on board an enemy sloop, at least until after the city had fallen.
Hour after hour during the day the three Americans watched
in frustration as they witnessed the power of the British fleet
assaulting their homeland. All night, they watched the mortars
lob in bombs, their lit fuses leaving a trail of sparks. They also
saw rockets and explosions light up the sky—and on occasion,
when the smoke was thinned by the wind, they saw the fort’s
storm flag defiantly flying above the defenders. The cannon,
mortar, and rocket fire noise made it impossible to sleep.
And then, at 7:30 a.m. on September 14, the bombardment
stopped. Key, Skinner, and Beanes knew of the British plan to
attack Baltimore by land, too, and feared the worst—they had
no way of knowing the truth. They had no way of knowing that
the British fleet had run out of ammunition, that Ross had been
killed, and that the British army advance had stalled. And then
during the misty and drizzly dawn, they saw it! No, they did not
see the storm flag; they saw the much larger garrison flag waving
defiantly as the British fleet readied to sail off. Armistead had
ordered it raised when he realized the battle had been won. His
troops celebrated the victory by firing guns and playing “Yankee
Doodle Dandy.” Proudly waving, the large stars and bars were
visible from eight miles away—visible to the three Americans,
Key, Skinner, and Beanes, who were overcome with joy.
Of course, seeing the star spangled banner and knowing
the British had lost, Key was irresistibly inspired to write down
what he felt and he did so on an envelope. Armistead lost only 4
defenders and had 24 wounded. The British only had one ship
hit and only one sailer was wounded.
Key wrote a four-stanza poem telling the story of the battle,
which told of the pride of a brave, free, and God-loving people
that call this country home. In it he told a story of the pride of
a country whose motto is “In God is our trust,” and of a people
who would not only unite to fight for freedom, but also to keep
it. Key called the poem “The Defence of Fort McHenry.” Put to
the British melody of “Anacreon in Heaven,” the poem became
our national anthem in 1931. Many of us know the words of
the first stanza because it is the one we regularly hear, but the
other three complete the battle as witnessed by Key.
The garrison flag is now on display at the Smithsonian In‑
stitution’s National Museum of American History. Sadly, the
fate of the storm flag is not known.
As Americans, we have had many inspirational documents,
events, and leaders to excite our patriotic spirit: the Declara‑

tion of Independence, the Gettysburg Address, and Thomas
Jefferson just to name a few. An inspired person is a stronger
person. An inspired association is a powerful association. An
inspired association of lawyers is battle weapon for freedom and
justice. TCDLA is that weapon! Together, we police the police.
Together, we are the check and the balance on the conscious of
our country. Together, we are guardians of our Bill of Rights!
That said, I have been inspired by so many of you. Ours is an
Association of heroes. It has been my blessing to be your leader
during my terms of office. For this, I thank you!
J. Gary Trichter
Your President
Oh, say can you see by the dawn’s early light
What so proudly we hailed at the twilight’s last gleaming?
Whose broad stripes and bright stars thru the perilous fight,
O’er the ramparts we watched were so gallantly streaming?
And the rocket’s red glare, the bombs bursting in air,
Gave proof through the night that our flag was still there.
Oh, say does that star-spangled banner yet wave
O’er the land of the free and the home of the brave?
On the shore, dimly seen through the mists of the deep,
Where the foe’s haughty host in dread silence reposes,
What is that which the breeze, o’er the towering steep,
As it fitfully blows, half conceals, half discloses?
Now it catches the gleam of the morning’s first beam,
In full glory reflected now shines in the stream:
’Tis the star-spangled banner! Oh long may it wave
O’er the land of the free and the home of the brave!
And where is that band who so vauntingly swore
That the havoc of war and the battle’s confusion,
A home and a country should leave us no more!
Their blood has washed out their foul footsteps’ pollution.
No refuge could save the hireling and slave
From the terror of flight, or the gloom of the grave:
And the star-spangled banner in triumph doth wave
O’er the land of the free and the home of the brave!
Oh! thus be it ever, when freemen shall stand
Between their loved home and the war’s desolation!
Blest with victory and peace, may the heav’n rescued land
Praise the Power that hath made and preserved us a nation.
Then conquer we must, when our cause it is just,
And this be our motto: “In God is our trust.”
And the star-spangled banner in triumph shall wave
O’er the land of the free and the home of the brave!

Joseph A. Martinez
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the CDLP Winning Trial Tactics seminar held in Waco in April. Thanks to their efforts
and the speakers we had 103 participants.
Special thanks to course directors Mark Snodgrass (Lubbock), Kelly Pace (Tyler), and
Jason Cassel (Longview) for the CDLP Winning Trial Tactics held in Tyler in April. Thanks
to their efforts and the speakers we had 61 participants.
Special thanks to course directors Jason Cassel (Longview), Sharon Curtis (McKinney),
and Coby Waddill (Denton) for the TCDLA Cross-Examination seminar held in Dallas in
April. Thanks to their efforts and the speakers we had 90 participants.
Special thanks to our course directors, David Burrows (Dallas), Larry Boyd (Dallas), and
Deandra Grant (Dallas), for the TCDLA: DWI Defense Project seminar held in Arlington
in May. Thanks to their efforts and the speakers we had 194 participants.
Special thanks to course directors J. Gary Trichter (Bandera) and Troy McKinney
(Houston) for the CDLP Understanding Blood Alcohol Testing: Basics of Gas Chromatog‑
raphy seminar held in Houston at the South Texas School of Law in May. Special thanks
to the Harris County Public Defenders Office and South Texas School of Law, who cosponsored the seminar. Thanks to their efforts and the speakers we had 89 participants,
which included judges.
Are you interested in forming a local criminal defense bar? Need help getting orga‑
nized? Please contact Bobby Mims, Chair of the TCDLA Affiliate Committee (bobbymims@
gmail.com).
Please save the date to join us this summer for the following outstanding seminars:

Executive
Director’s
Perspective

July 12–13	CDLP Winning Trial Tactics at South Padre Island, 2012. Our course
directors will be Bobby Lerma, Jeanette Kinard, and Sheldon Weisfeld.
We will have the annual Beach Barbecue event with chef extraordinaire
Bill Trantham and his band of grillers.
July 20–22 TCDLA Membership Retreat, League City
August 1–2	CDLP, Innocence Work for Real Lawyers: How to Get Innocent Clients
Out of Prison, Austin
August 16–17 TCDLA, 10th Annual Top Gun DWI Seminar, Austin
Good verdicts to all.
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Word!

Your experiences in criminal law can contribute
to the continuing education of our membership.
Write now for the Voice for the Defense.
If you would like to submit an article or letter to
the editor, please send it to
Greg Westfall at westfall.greg@yahoo.com
or
Craig Hattersley at chattersley@tcdla.com

“The legal system is often a mystery, and we,
its priests, preside over rituals baffling to
everyday citizens.”
—Henry Miller

Prior to publication, articles are reviewed and
approved by Greg Westfall, editor, and Jani
Maselli, feature articles editor.
Questions? Call 512-646-2733

New TCDLA Member Benefit
Let them know you stand with the best:
The TCDLA logo is now available for use
on your website or on your business
cards. TCDLA will create camera-ready
artwork for business cards. Email
mrendon@tcdla.com for more
information.

Robert Pelton
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Ethics &
The Law

owboy lawyer Gary Trichter is about to ride into the sunset like all cowboys do when
the job is done. He has done his best to do the job he was elected to do. All the cochairs have helped greatly in my quest to help our members. If you do not know them, you
should reach out to them because you will never meet a finer group of people. TCDLA has
made great progress this year, and the hotline has at times turned into a crisis hotline for
some of our members having personal issues. We must continue to band together because
the State Bar has offered little help for criminal practitioners defending the underdogs and
those in our world who are accused of the worst of crimes. Watch the 6 o’clock news in any
of the larger cities and it is shocking to see what some members of our society do to each
other. As criminal defense lawyers it is our job to do our best to defend those people who
do hideous acts. One tip for you is to do a three-generation family tree, and once you see
where our clients have come from, it will help explain and not excuse their behavior. Being a
real serious lawyer will change your life dramatically. You have a hard time relating to what I
call normal people. You find yourself dealing better with dysfunctional people. All this takes
a toll on your personal life, and that is why lawyers have higher alcohol, drug, and suicide
rate than other professions.
Lydia Clay-Jackson is a lady I have known for close to 30 years, and she will bring new
ideas and a lifetime of experience to TCDLA. She is also a woman who has risen to the top
of her profession, and I hold her in the highest regard. She knows how to kick ass and take
names and will make sure TCDLA continues to be the best bar association in the U.S.
A recent study shows that in federal court the majority of defendants are found guilty and
cut deals with the government, so be wary of lawyers who make promises to defendants that
cannot be met. That is the source of many grievances. From Loco to Laredo and everywhere
in between, Texas has close to 100,000 lawyers. The great lawyers do not all live in Houston
or Dallas, even though some think they do. We have great lawyers all across the state. On

the other hand, not all lawyers behave as they should (as Don
Davidson discusses in his article about Candor Toward the Tri‑
bunal, below)—and that includes prosecutors and judges. No
matter where you are in Texas, do not put up with bad behavior
from a judge or a prosecutor. Call the hotline or the strike force
for help. And remember Texas Rules of Professional Conduct
3.09, which forbids threatening to prosecute a charge that is not
supported by probable cause.
Disciplinary Rules of Professional Conduct Rule 3.03
by Don Davidson, Bedford, Texas
I can only imagine the horror the habeas attorney must have
felt when he read these words in the Court of Criminal Appeals
opinion:
In reaching this conclusion, we wish to remind Appli‑
cant’s habeas counsel that he is an officer of the court and
is obligated under Rule 3.03 of the Disciplinary Rules of
Professional Conduct not to mislead this Court. [citation
omitted] In the future, we encourage habeas counsel to
take greater care in his legal arguments and to be cog‑
nizant of Rule 3.03.1
Rule 3.03 of the Disciplinary Rules of Professional Con‑
duct requires the utmost honesty and candor from an attorney
toward a court or other tribunal. In his dealings with the court,
Rule 3.03(a) forbids an attorney from knowingly (1) making a
false statement of material fact or law; (2) failing to disclose a
fact when disclosure is necessary to avoid assisting a criminal
or fraudulent act; (3) failing to disclose an unprivileged fact in
an ex parte proceeding if the attorney reasonably believes the
tribunal should know of that fact to make an informed decision;
(4) failing to disclose authority in the controlling jurisdiction
known to be directly adverse to his position, unless already
disclosed by the opposing counsel; or (5) offering or using evi‑
dence known to be false.
Of course, outright deceit and dishonesty will quickly run
afoul of Rule 3.03. So goes the tale of an attorney who appar‑
ently got involved in a scheme to defraud the legitimate heir of
a senile, elderly lady. The attorney had the old lady sign a new
will—despite a diagnosis of dementia—and when he could not
get a notary public to come to the hospital to notarize the lady’s
signature on the self-proving affidavit, he took the self-proving
affidavit to the notary. Since a self-proving affidavit, like any af‑
fidavit, must be signed in the presence of the notary, the affidavit
was clearly invalid. But the attorney nevertheless filed it with
the probate court, essentially vouching for its validity. When
the truth came out, he found himself disbarred.2
Inexperience and stupidity are not defenses to a Rule 3.03

violation. Thus, an attorney was sanctioned for apparently trying
to protect the interests of a former client by filing bankruptcy
schedules on the client’s behalf, but without the client’s knowl‑
edge or consent.3 Another attorney was sanctioned for filing
papers with the court on behalf of clients he did not represent.4
Before filing any document with the court, an attorney
should be aware of Comment 2 to Rule 3.03, which states that
“an assertion purporting to be on the lawyer’s own knowledge,
as in an affidavit by the lawyer or a representation of fact in open
court, may properly be made only when the lawyer knows the
assertion is true or believes it to be true on the basis of a rea‑
sonably diligent inquiry.” Thus, an attorney who sent a letter to
a court stating that a bankruptcy case had been reopened, and
therefore a bankruptcy stay might be in effect, was sanctioned
when it was later discovered that the bankruptcy clerk had told
him that the file had not been reopened, and that he had never
even bothered to visit the bankruptcy court to check the file.5
An attorney’s duty to be honest and candid with the court
exists even if he is acting on his own behalf as a party to a lawsuit,
rather than on behalf of a client. 6 In fact, the duty applies even
when the attorney is not involved in the case at all. 7
And in the case of the duties under 3.03(a)(1) and (2), those
duties “continue until remedial legal measures are no longer
reasonably possible.” Thus, in some cases, an attorney has an
affirmative obligation to correct a prior false statement, or to
disclose a previously omitted fact, “as long as there is a reasonable
possibility of taking corrective legal actions before a tribunal.” 8
Winning a case is fun; I’ve never met a lawyer who didn’t
want to win. But Rule 3.03 makes clear that we cannot do so at
the expense of our honesty and integrity. If you neglect your
duty to be honest and candid with the courts, a court may one
day “remind” you of that duty in one of the court’s opinions—if
you’re fortunate.

Notes
1. Ex Parte Roach, 2010 Tex.Crim.App. Unpub. LEXIS 306, at *1, fn. 1 (No.
AP-76,355 May 19, 2010).
2. See Olsen v. Commission for Lawyer Discipline, 347 S.W.3d 876 (Tex.
App.—Dallas, 2011, no pet.).
3. See McIntyre v. Commission for Lawyer Discipline, 169 S.W.3d 803 (Tex.
App.—Dallas 2005, pet. denied).
4. Teter v. Commission for Lawyer Discipline, 261 S.W.3d 796 (Tex.App.—
Dallas 2008, no pet.).
5. See Cohn v. Commission for Lawyer Discipline, 979 S.W.2d 694 (Tex.
App.—Houston [14th Dist.] 1998, no pet.).
6. Diaz v. Commission for Lawyer Discipline, 953 S.W.2d 435, 438 (Tex.
App.—Austin 1997, no pet.).
7. Diaz v. Commission for Lawyer Discipline, supra, 953 S.W.2d at 438.
8. See Tex. Disciplinary R. Prof. Conduct 3.03, comment 14, and Cohn v.
Commission for Lawyer Discipline, supra, 979 S.W.2d at 700.

Buck Files
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pril 11, 2012, was a great day for Jesus Rodriguez, who learned that the United States
Court of Appeals for the District of Columbia Circuit held that his trial counsel pro‑
vided ineffective assistance by not reasserting Rodriguez’s eligibility for safety-valve relief
after he had truthfully debriefed. United States v. Rodriguez, ___ F.3d ___, 2012 WL 1193763
(D.C. Cir. 2012) [Panel: Circuit Judge Henderson and Senior Circuit Judges Williams and
Ginsburg. (Opinion by Judge Henderson.)]
Rodriguez had offered to sell a kilogram of cocaine to an individual who was cooperat‑
ing with the Metropolitan Police Department in Washington, D.C. Bad decision. After being
indicted and pursuant to a plea agreement, he entered pleas of guilty to violations of 21 U.S.
C. § 841 (a) (1) and 841(b)(1)(B)(ii). Rodriguez’s PSR recommended a Guideline range of
46–57 months; however, the statute carried a mandatory imprisonment of 60 months.
In a sentencing memorandum filed with the district court, Rodriguez argued for a
“sentence below the statutory minimum sentence” because he met the five requirements of
the safety-valve provision. [Note: The safety-valve provision, 18 U.S.C. § 3553(f), incorpo‑
rated into the Guideline at § 5C1.2, permits the district court to impose a sentence below
the statutory minimum if it finds:

Federal
Corner

(1)	the defendant does not have more than 1 criminal history point . . . ;
(2)	the defendant did not use violence or credible threats of violence or possess a
firearm or other dangerous weapon (or induce another participant to do so) in
connection with the offense;
(3)	the offense did not result in death or serious bodily injury to any person;
(4)	the defendant was not an organizer, leader, manager, or supervisor of others in
the offense . . . and was not engaged in a continuing criminal enterprise . . . ; and
(5)	
not later than the time of the sentencing hearing, the defendant has truthfully provided to the Government all information and evidence the defendant has concerning
the offense or offenses that were part of the same course of conduct or of a common
scheme or plan, but the fact that the defendant has no relevant or useful other information to provide or that the Government is already aware of the information
shall not preclude a determination by the court that the defendant has complied
with this requirement.](Emphasis added.)

The Government responded that Rodriguez had failed to
fully and truthfully debrief and was not entitled to safety-valve
relief. After an evidentiary hearing, the district court agreed
with the Government and determined that Rodriguez was not
entitled to safety-valve relief. A revised PSR was prepared and
raised the Guideline range to 60–71 months. The Government
suggested a Guideline range of 78–97 months, requesting an
enhancement for obstruction of justice. Rodriguez suggested
a Guideline range of 46–57 months.
After the PSR had been prepared, Rodriguez met with fed‑
eral officers for a final debriefing. At Rodriguez’s sentencing
hearing, the Government acknowledged that,
[A]fter more than nine months of dissembling, the
[D]efendant finally debriefed truthfully with law enforcement authorities. Though this information was not
particularly useful for law enforcement purposes, the
[D]efendant does deserve some credit for finally being
truthful.
With no mention of the safety-valve or the two-level de‑
crease under U.S.S.G. § 2 D.1.1(b)(16), the district court im‑
posed 72 months imprisonment. Rodriguez timely gave notice
of appeal.
[From the Opinion]
Judge Henderson’s opinion reads, in part, as follows:
Rodriguez argues that his lawyer’s failure to argue for
safety-valve relief amounts to ineffective assistance of
counsel in violation of his Sixth Amendment right.
[Ineffective Assistance of Counsel]
We address first whether Rodriguez’s lawyer’s failure
to raise the safety valve issue at the February 19, 2010,
sentencing hearing constitutes ineffective assistance of
counsel. We review an ineffective assistance of counsel
claim under the two-part test set out by the United States
Supreme Court in Strickland v. Washington, 466 U.S.
668, 104 S.Ct. 2052, 80 L.Ed.2d 674 (1984). To succeed
on such a claim, Rodriguez must show: “(1) ‘that [his]
counsel’s performance was deficient,’ and (2) ‘that the
deficient performance prejudiced the defense.’ ” United
States v. Shabban, 612 F.3d 693, 697 (D.C.Cir.2010) (quot‑
ing Strickland, 466 U.S. at 687). “Deficient” means that
“‘counsel’s representation fell below an objective standard
of reasonableness.’ ” United States v. Goodwin, 594 F.3d
1, 4 (D.C.Cir.2010) (quoting Smith v. Spisak, __ U.S. __,
___, 130 S.Ct. 676, 685, 175 L.Ed.2d 595 (2010) (quoting

Strickland, 466 U.S. at 688)). “Prejudice” means “that
there is a ‘reasonable probability that, but for counsel’s
. . . errors, the result of the proceeding would have been
different.’ ” Id. (quoting Smith, 130 S.Ct. at 685 (quoting
Strickland, 466 U.S. at 688)). Ordinarily, an ineffective
assistance of counsel claim cannot be resolved on direct
appeal; there is, however, an exception “in those rare
circumstances where the record is so clear that remand
is unnecessary.” United States v. Soto, 132 F.3d 56, 59
(D.C.Cir.1997); see also United States v. Fennell, 53 F.3d
1296, 1303–04 (D.C.Cir.1995) (ineffective assistance of
counsel claim may be decided on appeal “when the trial
record alone conclusively shows that the defendant is
entitled to no relief . . . [or] when the trial record con‑
clusively shows the contrary”). On our review, the record
conclusively shows that Rodriguez’s lawyer’s failure to
reassert Rodriguez’s eligibility for safety-valve relief after
Rodriguez truthfully debriefed constitutes ineffective
assistance of counsel.
[The Safety-Valve]
As a threshold matter, it seems plain to us that Rodriguez
met all five elements of the safety-valve provision by
the time of the February 2010 sentencing hearing. The
Government concedes that Rodriguez satisfied the first
four criteria for safety-valve relief.
***
The fifth criterion requires that:
not later than the time of the sentencing hearing, the
defendant has truthfully provided to the Govern‑
ment all information and evidence the defendant has
concerning the offense or offenses that were part of
the same course of conduct or of a common scheme
or plan. 18 U.S.C. § 3553(f)(5) (emphasis added).
According to the Government’s open-court admission
during the November 17, 2009, hearing, Rodriguez even‑
tually “came clean about all aspects of the transaction.”
[Tardiness Is No Bar]
The fact that Rodriguez waited “until the last minute” to
provide the information or that he was “tardy” in doing
so does not preclude him from obtaining safety-valve
relief. United States v. Tournier, 171 F.3d 645, 647 (8th
Cir.1999). The provision does not distinguish “between
defendants who provide the authorities only with truthful
information and those who provide false information
before finally telling the truth.” United States v. Schreiber,

191 F.3d 103, 106 (2d Cir.1999). It expressly states that a
defendant must truthfully provide all information “not
later than the time of the sentencing hearing.” 18 U.S.C.
§ 3553(f)(5); U.S.S.G. § 5C1.2(a)(5). Nor does it matter
whether the information provided is particularly useful.
[The Defendant’s Burden]
It is the defendant’s burden to establish safety-valve
eligibility, see United States v. Mathis, 216 F.3d 18, 29
(D.C.Cir.2000) (defendant “bears the burden to establish
by a preponderance of the evidence that he is entitled to
safety[ ]valve relief ”).
[Familiarity with the Law Applicable]
Familiarity with the Guideline is “‘a necessity for counsel
who seek to give effective representation.’ ” United States
v. Gaviria, 116 F.3d 1498, 1512 (D.C.Cir.1997) (per cu‑
riam) (quoting United States v. Day, 969 F.2d 39, 43 (3d
Cir.1992)). When a lawyer fails to raise an applicable
provision of the Guideline, he fails to provide effective
assistance. Soto, 132 F.3d at 59 (“Whether lawyers get the
Guideline wrong by misinterpreting the implication of a
particular provision . . . or by failing altogether to raise
a potentially helpful provision . . . such drastic missteps
clearly satisfy Strickland ‘s first test: They amount to er‑
rors so serious that counsel was not functioning as the
counsel guaranteed the defendant by the Sixth Amend‑
ment” (internal quotation marks and citation omitted).)
[Probability of Success]
Moreover, given the applicability of the safety-valve pro‑
vision, we believe there is at least a “reasonable prob‑
ability” that, had Rodriguez’s lawyer raised it, Rodriguez
would have received a lower sentence. Strickland, 466 U.S.
at 694. Our sister circuits have held that once a defendant
satisfies the five requirements, the “district court has no
discretion to withhold its application,” United States v.
Franco-Lopez, 312 F.3d 984, 994 (9th Cir.2002), and that
the safety-valve provision is “mandatory,” United States
v. Quirante, 486 F.3d 1273, 1275 (11th Cir.2007) (“The
safety-valve provision . . . is not discretionary. Its plain
terms are plainly mandatory.”).
[Conclusion]
For the foregoing reasons, we remand to the district court
so that it can reconsider Rodriguez’s sentence in light of
the applicability of the safety-valve provision set forth in
18 U.S.C. § 3553(f) and U.S.S.G § 5C1.2.

My Thoughts
4 Rodriguez’s lawyer just goofed. He simply failed to re-urge

his safety-valve argument after his client had debriefed.
What is painful to note is that he had recognized the issue
to begin with but did not continue to assert his position.
This was not a lawyer who was simply unprepared; yet, he
got tagged for ineffective assistance of counsel.
4 Lawyers, on occasion, have tended to confuse U.S.S.G.
§ 5C1.2 (safety-valve provision) with U.S.S.G. § 5K1.1
(departure for substantial assistance). The information
provided during a safety-valve debriefing does not have
to “help the Government” as long as the information is
timely and truthful.
Buck Files, a member of TCDLA’s Hall of Fame and the President of
the State Bar of Texas, practices in Tyler, Texas, with the law firm
Bain, Files, Jarrett, Bain & Harrison, PC.
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split, but the weaker jurors were overcome by those who
believed the State’s theory. Excellent work, Ryan and
Steve.

Send your letters, pictures, gripes, bonehead gaffes, or whathave-you to rwardroup@tcdla.com.

Kudos
 Randal Lee recently persuaded a Bowie County jury to
acquit his client of aggravated robbery and aggravated
assault. The State’s theory was that Randal’s client was the
ring leader of a home invasion that resulted in the robbery
and sexual assault. A co-defendant had confessed and
implicated Randal’s client, and a “friend” of the accused
purportedly heard him confess. Law enforcement arrived
at the scene of the offense as the perpetrators were leaving
the premises. The State started with an offer of 45 years,
which came down to 20 years before the trial. Ultimately,
the friend decided against testifying against Randal’s
client, pleading the Fifth before the jury. The snitch who
overheard the “confession” wasn’t believable and the jury
did the right thing. Congratulations, Randal.
 Ryan Deaton and Steve Taylor secured a life sentence for
their client, Kimberly Saenz, who was convicted of capital
murder in Angelina County. Mrs. Saenz was accused of
killing five dialysis patients at DaVita Dialysis. The alle
gation was that Saenz injected the patients with bleach,
causing their deaths. The State’s case consisted primarily
of testimony from two witnesses who claimed to have
seen Saenz inject bleach into the dialysis lines of two of
the five victims who died. The State called an expert from
the Hamner Institute in North Carolina, who testified
that when blood reacts with bleach it releases an amino
acid called 3-chlorotyrosine, which was extremely high
in most of the victims. An FDA expert also testified that
most of the dialysis lines used by the victims were positive
for bleach. The State made a plea offer of 35 years in the
summer of 2011, which was rejected by the defendant.
The first vote after deliberations on guilt-innocence was

W. David Moore
W. David Moore, age 55, passed away on
Tuesday, April 17, 2012, as the result of a car
accident. Born in Ft. Stockton in 1956, he was
the son of Betty Rae Howard Moore Miller. He
received a Bachelor’s degree and a Master’s
degree in public administration from Angelo
State University. In 1988, David received a
Doctorate of Juris Prudence from St. Mary’s
University School of Law and during his career
had practiced law in Austin, San Antonio, and
Boerne. At the time of his passing, David was
a partner in the Boerne Law Firm of Roger and
Moore, PLLC. He is survived by wife Angela and
children Jacob and Victoria.

 A big shout out to Fort Worth’s Tim Evans for being
honored recently with the Blackstone Award, presented
by fellow attorneys of the Tarrant County Bar Association
and Fort Worth–Tarrant County Young Lawyers Association. Tim, of course, is past president of TCDLA and was
inducted into the TCDLA Hall of Fame in 2007. This latest
award is given to a lawyer who has shown consistent
ability, integrity, and courage as a lawyer, and who has
practiced at least 15 years. That sounds like Tim, all right.
Congratulations, Tim, on another well-deserved honor.
 Simon Purnell of Corpus Christi obtained a “not guilty”
verdict in a repeat felony offender aggravated robbery
(deadly weapon—knife) case in the 156th Judicial District
Court, Bee County, in. His client had been accused of
robbing a Beeville “eight liner” facility. However, the
police were unable to download the in-store video so
they were only able to produce a poor video of the instore video screen. Further, the only eyewitness the State

was able to rely on failed to notice the Defendant was
missing an eye when she identified him in court. The eye
had been removed while the Defendant was in custody
waiting for trial. The poor video and flimsy eyewitness
identification led to the jury finding Defendant not guilty.
 Curtis Barton of the State Counsel for Offenders recently
won a not-guilty verdict in Wichita Falls. His client, John
Cope Smith, was charged with possession of a deadly
weapon at the Allred Unit. Smith was faced with a range
of punishment of 2–20 years due to his criminal history.
The best offer made prior to trial was 5 years. Barton
developed conflicts in the testimony of the 5 corrections
officers who testified and was able to point out that parts
of their testimony didn’t make common sense. Mr. Smith
had to testify and basically claimed that he had been set
up by the guards, and that he didn’t possess the shank. A
great win under very difficult circumstances. Congratulations, Curtis.

Fallen But Not Forgotten . . . TCDLEI Memorializes
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he strategy for convincing the capital client that a plea
bargain is the best way to resolve his case begins at, well,
the beginning of the case. Capital defense lawyers who leave
construction of a plea strategy for the end of the case squander
the precious commodity of time—and risk much. The client
who has not been consistently schooled that a plea is a good
resolution is very likely to balk when presented with a lessthan-death plea bargain. While defense counsel can appreciate
the value of a life plea, the idea of spending the rest of your life
in a very small space will not likely appeal to the client unless
counsel has spent a great deal of time putting the client in the
proper frame of mind.
The objective of all plea strategies is to reduce the harm
eventually suffered by the culpable client. Nowhere is the po‑
tential harm to the client greater than in a death penalty trial.
In Texas in the past 10 years, prosecutors have obtained convic‑
tions in 99 percent of the capital cases tried to death-qualified
juries. Death sentences have been imposed on average in more
than 80 percent of those cases. These are casino odds, and they
heavily favor the house.
The ABA Guidelines obligate us to seek resolutions short
of death—and throughout the entire case.1 This means that like
any other strategic goal in a capital case, the effort to obtain a
life-saving plea merits detailed planning, continual updating,
and team discussion.
Sometimes, barriers arise that keep the defense from seeking
a plea. A defense lawyer who wants experience can so focus on
going to trial that plea efforts are given short shrift. Other times,
egos are the barrier. The case is not about you, not about how
much you dislike the prosecutor, how much you would like to
beat him or her at trial, or how much you need experience to
move up on the capital appointment list. The case is about your
client and what’s best for him.
Equally important is the defense team’s obligation to con‑
vince the client who faces the death penalty to take the proffered
plea.2 And where the client rejects the plea and is sentenced to
death, Supreme Court jurisprudence informs us that the plea
strategy (or the lack of one) will be a focus of post-conviction
scrutiny. This is because the Court has expanded the constitu‑
tional protection of effective assistance of counsel to include
plea bargains.3
In Missouri v. Frye and Lafler v. Cooper, the Supreme Court
targeted “ineffective advice” by defense counsel. In Frye,4 defense
counsel failed to convey the plea offer. In Cooper, defense counsel
incorrectly told the client he could not be convicted at trial.5 In
both cases, the court held that where counsel gives mistaken
advice about a plea’s effect or fails to effectively convey the plea,
the lawyer will be found ineffective if there is a reasonable prob‑
ability that the plea offer would have been presented to the court,

the court would have accepted its terms, and the conviction or
sentence under the offer’s terms would have been less severe
than under the actual judgment and sentence imposed.6
Frye and Cooper set a standard that will be used to judge the
work of capital defense teams in communicating life-saving plea
offers. Yet, defense teams need not worry about that judgment
so long as they successfully convince clients that a life-saving
plea is in the client’s best interests. This article discusses strate‑
gies for so doing.

The Plea Strategy’s Elements
Everyone on the team must agree that a plea constitutes a good
resolution of the case. If everyone on the team doesn’t believe
that, now is the time to find out why. Sometimes, obstacles to
this agreement may include: (1) there has not been enough in
vestigation; (2) the team is “too busy” to consider a plea now;
(3) the team has concerns that the client will never accept a
plea; (4) one or more team members are too focused on going
to trial. Discuss the obstacle and determine how to eliminate it.
The plea strategy must include a commitment to do the
work that allows the client to understand you’re being truth‑
ful when you talk to him about the need to plead. Clients are
enormously concerned about lawyers who appear to be selling
them out. The client will likely not appreciate counsel talking
about a plea too early in the relationship. The first message to
the client must be that you are there to save his life.
At the same time, clients must be assured that the team is in‑
vestigating the case and litigating zealously on their behalf—and
the team must carry out these promises, even though 20 nuns
observed, and 14 video cameras recorded, the client committing
the crime. If the client is going to trust his lawyers enough to
take a LWOP plea, then he is going to have to see a willingness
to challenge the prosecution’s case at every level. The defense
team that wants a plea must build trust by litigating discovery,
getting the DNA tested by defense experts, and ensuring that
the ballistics are independently analyzed.
Be sure to report the results of your factual investigation to
the client. Let him know that no stone will go unturned and the
prosecution’s evidence will be challenged at every opportunity.
Keep him involved in the case by getting his input on evidence
that refutes the state’s case. Where the prosecution’s evidence
cannot be refuted, show the client how it will be used against
him and how the team will attempt to minimize its impact.
Don’t assume the client understands how evidence will be
used. Even the most “frequent flyers” in the criminal justice
system have mistaken ideas about how capital trials proceed.
Some clients may know how the evidence will be used but cannot
bring themselves to admit how powerful the evidence actually

is. Remember: Involving the client in the results of the factual
investigation goes a long way to helping the client understand
that lightning isn’t going to strike at trial and set him free. Crime
scene and autopsy photos are a great way of bringing the client
(and if necessary, his family or support group) to the realization
of how serious the case against him is.
Lawyers who delay the litigation of pretrial motions lose
significant opportunities to establish credibility in the client’s
eyes. The client needs to know you are willing to work the case.
The loss of aggressively litigated motions is useful because it tells
the client: (1) his team is working on his behalf, and (2) even
zealous advocacy can result in defeat. Our clients often cannot
appreciate how stacked the justice system is in capital cases until
they watch the system in action.
Where the client is impaired as a result of mental illness or
a cognitive deficit, seek appointment of a consulting expert who
can help you communicate with the client. Do not hesitate to
make the court spend money on this type of consultation. Our
clients are complex, and most (if not all) members of the de‑
fense team didn’t attend medical school or psychology graduate
school. Where the defense team needs assistance to effectively
represent the client, counsel should make this need the judge’s
problem, not the team’s problem.
After the defense team has concluded that the case should
plead, team members should communicate with the client at
every meeting that a plea is a good result. Every team member
must be on board with this plan. Team members who are not
willing to deal with plea issues at every meeting endanger the
likelihood of the case settling. There are right ways and wrong
ways to discuss a plea with a client, and if any of the lawyers are
not sure what to say, the team should brainstorm ways to: (1)
initiate the discussion of a plea, (2) discuss the advantages to a
plea, and (3) bring the client to the point where he can see that
if he wants to live, he has no choice but to plead.
Communication among team members about the plea
strategy is as important as communication concerning theo‑
ries of culpability and sentencing. The team should agree on
the “hooks” team members will use in conversation with the
client. For example, team members must remind the client that
the only choices for a jury are life without parole and death. In
a punishment retrial case, you might remind the defendant that
“there is no freedom at the end of this case,” and that his only
choice is life or death. Death penalty prosecutions in Texas are
so stacked against the client that in order to get a life sentence,
the defense team must essentially try a case where everything
goes just right. Experienced trial lawyers know that it is rare that
everything in a trial goes “just right,” and that is one reason why
life verdicts are rare. The client must see that if the case is tried,
he wins with a life verdict. Why not take a life verdict now and

avoid the risk of a death verdict?
Every meeting with the client should yield a memo—even
if it’s in the form of an email message—that is sent to every team
member so everyone knows the status of plea discussions with
the client and new issues raised by the client in opposition to a
plea. Keeping everyone updated guards against “team splitting,”
which can occur when the client pits one team member against
another. Particular personality types (e.g., borderline personali‑
ties) will try to split the team even under ideal situations. The
team should not provide such a personality type additional op‑
portunities by failing to communicate with each other or by not
presenting a united front on the wisdom of the plea.
Learn the differences in how death-sentenced, LWOP, and
term-of-years prisoners are held in the system and communicate
that to the client. Too often, death row inmates say they would
have accepted a plea bargain had someone explained to them
the significant differences in how prisoners are held on death
row (23-hour-per-day lockdown, no TV, no contact visits ever),
and how prisoners are held under a less-than-death sentence.
Take the time to explain the differences in housing, visitation,
and availability of parole when applicable.
If you are unfamiliar with the differences in custody levels,
ask capital habeas lawyers or read the current Classification
Plan published by TDCJ. If you can get photographs of the
various prison levels, use them to illustrate your discussions.
Otherwise, a blank sheet of paper and drawings of cells, pods,
and recreation and visitation areas can assist in showing clients
(and their families in understanding) just how TDCJ imprisons
those on death row and those serving non-death sentences.
It’s not uncommon for clients to disbelieve team members
when they describe prison conditions. After all, few among us
have served prison sentences. Where the client is having trouble
trusting your word, consider adding a former death row inmate
to your team. Increased exonerations mean there are now several
former death row inmates available to be hired as “client rela‑
tions specialists.”7 An exoneree can describe what death row is
really like, the experience of being set for execution, and why
no one wants to serve time on death row.

“Walk Me or Fry Me”
Don’t accept your client’s “walk me or fry me” bravado. This is
a product of jailhouse conversations with other prisoners who
have no idea what death row is like. The bravado does not last
long, and when faced with an execution, most if not all death
row prisoners want that life offer back on the table. Make sure
you explain how executions are set and carried out, and how
quickly the State can set a date for that execution. Thanks to
the Antiterrorism and Effective Death Penalty Act,8 a death-

sentenced inmate can go from sentencing to execution in as
little as six years. Many prisoners think they’ll go out in a “blaze
of glory” with news stories on all TV channels. Counter that by
asking the client to name the last three people executed in Texas.
And, for that rare client who can name the last three people
executed by the State, focus on the quality of the news coverage.
Usually, the news stories focus on the heinousness of the crime
committed by the condemned, the suffering of the victims, and
how much the condemned deserved to die.
Expect resistance from the client. It isn’t human nature to
give up, even in the face of the worst odds. Casinos bank on
this inclination. Even the Stage IV cancer patient (who has a
lot in common with our clients) wants to fight the disease. The
prospect of spending the rest of one’s life in a small cell is not
an appealing one. The initial response of “I would rather die”
is to be expected from most.
However, don’t let the client’s resistance discourage you
from pursuing a plea. The image in your head should be water
dripping on rock. You’re the water, the client is the rock. Slowly,
you’re going to wear him down until that rock looks like the
Grand Canyon. The situation may be that the client, on some
level, knows the plea should happen, but he is relying on your
persistence to wear him down.

The Client in Denial
It is not unusual for a person who has committed a horrible
crime to be unable to acknowledge his behavior. Very few of
us can imagine performing a heinous act, much less carrying
one out. Not only must the client have to come to terms with
his behavior, but if there is a plea he also must necessarily ac‑
knowledge to others (including his mother) that he is respon‑
sible for the death of one or more people. Denial may also be
complicated by mental illness, mental retardation, or trauma
related to the crime itself.9
Those with mental illness often are in denial as to the symp‑
toms of their mental illness in addition to their involvement in
a capital crime. How can we get through to the client who for
whatever reason is in denial of his criminal behavior? Counsel
can look to suggestions offered by Xavier Amador, Ph.D., in his
book I Am Not Sick, I Don’t Need Help! How to Help Someone
with Mental Illness Accept Treatment (3d ed. 2010). This highly
readable text offers a method of structured communication for
the mental illness patient in denial. In truth, though, the meth‑
odology can be utilized with anyone who is in denial about any
aspect of his life.
Dr. Amador proposes, as a way of effectively communicating
with a mentally ill patient who is in denial, that the listener: (1)
engage in “reflective listening” to the client’s story, (2) empathize

with the patient’s situation, (3) agree on certain mutual goals,
and (4) partner to achieve those goals.10 Using this process of
structured communication with capital clients can help create
or strengthen a sense of trust between the defense team and
the client.
Reflective listening in the capital context involves two im‑
portant steps: (1) the defense team will provide the client with an
opportunity to tell his story, and then (2) after listening patiently,
the team member will retell the story (warts and all) back to the
client, so that the client knows that the team member is listening
to him, taking him seriously, and understanding what the client
is saying.11 When summarizing the client’s story and delivering
it back to him, it is important to include those portions of the
story that the team member views to be without merit.12 The
team member 13 cannot be judgmental at this point because the
client’s story represents how he views the crime and his situa‑
tion. If the team member and the client argue over questionable
facts, theories, or defenses, then the barriers to communication
and trust go up and agreeing on a plea becomes less likely.14
After the team member has heard the client’s story and
repeated it back to him, it is important for the team member
to convey a sense of empathy with the client so that he feels
understood and respected.15 Even where the team member
might disagree vehemently with the client’s view of the facts,
a simple “I can understand how you might feel that way” still
can be a truthful statement. It also is a good way to begin to
convey the team member’s apparent sense of empathy with the
client. Empathizing with the client may not be too difficult, as
none of us would want to trade places with the client under
any circumstances!
At this point, the team member should seek to shift the
conversation to the client’s goals, with an eye towards identify‑
ing goals that both team member and the client can agree upon.
The team member might ask “What do you want your life to be
like when this case is over?” 16 At this point, the team member
will be faced with answers that may be unrealistic, such as, “I’ll
be free because I’ll have been found not guilty,” or dishearten‑
ing, such as, “I want to be on death row.” 17 For the client with
unrealistic answers, it is important to not judge, but to further
explore why the client has that goal and how he sees it being
achieved. Ask the unrealistic client who wants to be acquitted,
“How do you see yourself being acquitted?” Ask also, “If you
were found guilty, what is your goal?” Ask the client who says
he sees himself being placed on death row how he sees that
happening; ask him how he thinks a death sentence might be
avoided. For all clients, be prepared to ask open-ended ques‑
tions in order to understand how the client believes the goal
could be achieved. The team member can likely agree with any
positive goals shared by the client. If no positive goals can be

agreed upon, the team member can work backwards with the
client and agree on what they do not want to be a result of the
prosecution. The point is to develop some mutual ground upon
which the parties can agree.
The last step is for counsel to “partner” with the client in
achieving the goals agreed upon.18 The client can be given agree‑
able tasks to achieve the goal. It may be as simple as behaving in
jail, not talking to the media, taking his prescription medications,
a willingness to look at the crime scene photos, a willingness
to talk about how the evidence will be presented at trial. The
evidence at trial can certainly relate to a mutual goal: that the
client be prepared to hear the evidence in the way in which the
state will present it should the case go to trial. Another common
goal might be that the prosecution should not win. At some
point you can remind the client that the prosecution only wins
with a death verdict, and a death verdict is only possible if the
case goes to trial.

The Family
The client’s family and supporters must also understand that
a plea is a good resolution. Often, the client feels that the only
way to win support from his family and friends is to assert
his innocence. It is difficult for the client to acknowledge the
horrible facts of the crime and even more difficult to admit to
family members that he is responsible. This happens even in
cases where guilt is assured because the crime was recorded or
the client’s DNA is found at the scene and on the victim.
Often, family and friends don’t know all the details of the cli‑
ent’s involvement in the crime, will rely on the client’s assertions
of innocence, and then use that claim of innocence to bolster
the client’s decision not to plead. The team must determine how
it will respond to family and friends who assert the client’s in‑
nocence and who think that the best way to fight that battle is
to insist on a trial. Consider seeking the client’s permission to
discuss the evidence with family and friends. As with the client
who cannot make the difficult decision to plead, offer to take the
difficult act of communicating to family and friends how bad
the evidence is out of the client’s hands by doing it for him. A
surprising number of clients will authorize you to do this because
they don’t want to admit their guilt to their friends and family.
Another strategy is to use publicly known evidence (e.g.,
evidence set out in prosecution filings or police publicity) to
show family and friends that the prosecution can prove guilt.
The defense team does not have to say that the client is guilty.
Instead, team members should show how the prosecution will
prove guilt and that the defense lacks credible rebuttal evidence.
Crime scene photos and autopsy photos can be very persuasive

to family members when the realization hits that the jurors will
be seeing this disturbing evidence.
Other times, family and friends will say things such as:
“It’s his decision. Whatever he decides is fine with me.” This is
a distancing maneuver, and it leads to death. When confronted
with this maneuver, you must bring the speaker back to reality
by pointing out that the client cannot be “abandoned” to make
this decision by himself. If there is any feeling at all for the cli‑
ent, the family and friends must work together to save his life.
Discuss what a punishment trial looks like and give the
family member or friend an idea of what he or she will be asked
to testify to at that trial. Family members who know they’ll be
called on to discuss uncomfortable or shameful moments of
family history can be motivated to push the client to plead.
They can see this as a “win-win” situation. They don’t have to
testify and embarrass the family, and the client gets to live. In
their own minds, they can satisfy themselves that they helped
to save the life of their loved one.
Point out that if the client is sentenced to death, family and
friends will have new obligations to support the client in his life
on death row. If a family member has difficulty understanding
what will be required with a relative on death row, consider ar‑
ranging with a capital habeas lawyer for a family member of an
executed offender to speak with the client’s family. Explain what
visitation procedures are like at death row. Make sure the fam‑
ily members and friends know that they will never touch their
loved one again. Make sure they understand how difficult life on
death row is for prisoners. Knowledge, though heartbreaking,
can empower the client’s family and friends to seek a life-saving
resolution for the client.

Give the Prosecution a Reason to Plead
Aggressive pretrial litigation can wear out the prosecution. Pros‑
ecutors usually have plenty to do besides working on your case.
The more you make a pest of yourself by filing and litigating
motions, the more the prosecutor will want to get rid of the pest.
Meanwhile, make sure you’re engaging in a thorough mitigation
investigation so that you have reasons to give the prosecutor for
resolving the case.
When you are assured your client will take a plea, let the
prosecutor know that “this case can go away today.” This real‑
ization will be in the back of the prosecutor’s mind the whole
time you are litigating the case, and as you wear him or her out,
the idea of “making it go away” will become more attractive.
Prosecutors like to win, just like defense lawyers do. Be
creative in pointing out ways that a plea can be a win for the
prosecution. In counties with a poor property tax base, the ex‑

pense of capital litigation can be a powerful incentive to settle.
Mitigation that causes prosecutors to doubt whether they will
achieve a finding of future dangerousness or a death sentence
also can serve as an incentive. Is the client’s criminal history
nil? Do you have evidence of intellectual disability? Was the
crime a product of post-partum psychosis? Is your client deeply
remorseful? Now is the time to bring this evidence forward as
part of plea negotiations.
Similarly, there is nothing wrong with suggesting a sentenc‑
ing package or a plea allocution strategy that the prosecutor can
use to sell the plea to the victim’s survivors or the public at large.
For example, in a retrial case that was charged in the days before
life-without-parole sentencing, you should consider structuring
the plea so that the client never reaches parole.19 Alternatively,
perhaps your client would be willing to waive all statements other
than “guilty” at the plea hearing. Maybe he would be willing
to apologize to the survivors. Perhaps you would agree not to
object to the victim impact statements at the plea hearing or to
decline comment after the prosecutor’s public announcement
of the plea bargain. There is no reason why these issues cannot
also be negotiated as part of the plea package.

Patience
Anything done right takes hard work, time and patience. Get‑
ting the plea is no different. Develop your plea strategy early
on. Hasten slowly.
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he Office of Capital Writs (OCW) was created by the 81st
Legislature in 2009 and officially opened on September 1,
2010. The OCW is a capital post-conviction office charged with
representing death-sentenced persons in state post-conviction
habeas corpus and related proceedings.
The Agency is located in Austin, Texas, and is housed in the
Stephen F. Austin Building, steps away from the State Capitol

Building and the Court of Criminal Appeals. The OCW, an in‑
dependent state agency that reports directly to the Legislature,
is currently staffed with five attorneys, two investigators, and
two support staff members.
In addition to its full-time staff, the OCW has joined with
law schools throughout the country in creating an internship
program. To date, the OCW has worked with students from the

the appellate direct appeal opening brief is filed, and the state’s
response on appeal is filed). During this time period of 18 to 24
months, the OCW will investigate the case, interview witnesses,
hire experts, and draft the application.
The OCW is also authorized to file successor applications
in state court. In the last ten months, the OCW has filed two
successor applications in the CCA on behalf of clients with a
scheduled execution date. Both applications were denied by the
CCA and ultimately the United States Supreme Court. Sadly,
both clients were executed.
In addition to filing post-conviction habeas applications,
OCW attorneys are also available to advise trial counsel and ap‑
pointed habeas counsel (from the prior appointment process) on
legal matters as they arise. And starting this year, OCW attorneys
are available to teach at capital-related trainings and seminars.
The OCW’s website is www.ocw.texas.gov. The website
contains a listing of all OCW staff, their bios, and contact in‑
formation.
Before becoming the Director of the Office
of Capital Writs, Brad Levenson was a
Deputy Federal Public Defender in the
Capital Habeas Unit of the Federal Public Defender’s Los Angeles Office. There,
he represented clients in state and federal
court capital post-conviction proceedings.
Brad graduated from Southwestern University
School of Law in Los Angeles and received his undergraduate
degree from New York University. He is also a member of the
California bar.
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following law schools: University of Texas, Harvard, University
of Georgia, University of San Francisco, and the University of
Wisconsin. The OCW has also partnered with the University of
Texas at Austin School of Social Work. Students at the School of
Social Work, both master’s level and bachelor’s level, are eligible
to spend a semester with the OCW as investigative interns.
Based on its statutory mandate, the OCW is appointed to
cases throughout Texas. Currently the office has cases in the
following counties: Brazos, Dallas, Ft. Bend, Galveston, Har‑
ris, Harrison, Tarrant, and Travis. However, the OCW’s clients
are housed on death row at the Polunsky Unit in Livingston,
Texas—about a four-hour drive from Austin. OCW attorneys
and investigators travel to death row two to three times a month
to visit their clients.
Before the establishment of the OCW, state district court
judges appointed post-conviction habeas counsel from a list of
qualified local counsel. Since September 1, 2010, district court
judges must appoint the OCW as post-conviction counsel. See
Tex. Code of Crim. Proc. Art. 11.071, § 2(c). The OCW may
turn down the appointment for a number of reasons, includ‑
ing if a conflict of interest exists or if the office has insufficient
resources to provide adequate representation. See Tex. Govt.
Code § 78.054(a). To date the OCW has not turned down any
appointments.
For purposes of work load management, the OCW be‑
gins to gather information on cases even before a capital death
sentence is rendered. To that end, the OCW maintains a list of
individuals charged with a capital crime, and begins to gather
information on the defendant and the parties involved. If and
when the defendant is convicted and sentenced to death, the
OCW will contact the trial attorneys to introduce itself and to
set up a time to collect the trial files. (Realizing the strain of a
capital trial and the need to prepare final billing vouchers, the
OCW usually makes file requests 30 days in advance of file col‑
lection.) OCW attorneys like to collect the files in person so that
they may sit down with counsel and talk about the case—OCW
attorneys like to meet multiple times with defense counsel as
the writ application is being prepared so that defense counsel
can be kept informed regarding the actions being undertaken
by the OCW.
The OCW will not only collect trial counsel’s file, but will
also arrange for collection of the files in the possession of the
mitigation specialist and the fact investigator. The OCW will
also contact the defense team experts and arrange for collection
of any material in their possession.
A writ application is filed by the OCW approximately one
and a half to two years after the date of conviction (the time
line is based upon the date the reporter’s record is completed,
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hen you take a client, you must prepare for sentencing from the first meeting.
An easy and effective technique to acquire mitigating sentencing evidence is to
provide your client and his family with a simple character witness form. Instruct your client’s
family to provide the form to every friend, co-worker, family member, or employer of your
client, and ask them to complete and return the form to you. Not only will this impress your
client and his family, but it will also:
• provide you with quality, identifiable character witnesses for sentencing, whom you can
later easily contact and subpoena;
• provide you in advance with the witness’ answers to your character questions, saving you
from interviewing the witness in the courthouse hallway;
• allow you to insert the character witness statements into your client’s presentence report
if your client pleads; and
• enhance your credibility by showing the judge and prosecutor that you are on your game.

Witness Statement
Case: State v. _______________
Caso: Estado contra. _______________

Please provide your name: _____________________________________________________________________________
Diga su nombre
Please answer the following questions:
Contesta las preguntas.
1. Please describe how you know _______________
Descirbe como usted conoce a _______________
__________________________________________________________________________________________________
__________________________________________________________________________________________________
__________________________________________________________________________________________________
__________________________________________________________________________________________________
2. How long have you known him?
¿Por cuanto tiempo lo conoce?
__________________________________________________________________________________________________
__________________________________________________________________________________________________
__________________________________________________________________________________________________
__________________________________________________________________________________________________
3. What positive character traits have you seen in _______________?
¿Cuales cosas positivas de caracter ha visto en _______________?
__________________________________________________________________________________________________
__________________________________________________________________________________________________
__________________________________________________________________________________________________
__________________________________________________________________________________________________

4. Please describe any events with which you are familiar which illustrate some of his positive traits.
Describe los eventos en que usted ha visto las caracteristicas positivas en _______________.
__________________________________________________________________________________________________
__________________________________________________________________________________________________
__________________________________________________________________________________________________
__________________________________________________________________________________________________
5. Does _______________ work hard? If so, please describe what you have observed.
¿_______________ trabaja bien/duro? Si trabaja bien descirbe lo que usted ha visto.
__________________________________________________________________________________________________
__________________________________________________________________________________________________
__________________________________________________________________________________________________
__________________________________________________________________________________________________
6. Does _______________ care and support his family? If so, what have you observed to show his care and support.
¿ Usted piensa que _______________ le importa su famlia y los soporta? Si si, que has observado que insena su soporte
y carino.
__________________________________________________________________________________________________
__________________________________________________________________________________________________
__________________________________________________________________________________________________
__________________________________________________________________________________________________
7. Are there any other comments you feel the Judge should know about _______________’s situation?
¿Usted tiene alugunos otros commentos que queria decir al Juez?
__________________________________________________________________________________________________
__________________________________________________________________________________________________
__________________________________________________________________________________________________
__________________________________________________________________________________________________
Your Signature: _________________________________________________
Firma

Date: _________________________________________________________
Fetcha
Your Name Printed: _____________________________________________
Nombre impresso
Address: ______________________________________________________
Direccion
City, State, Zip: _________________________________________________
Ciudad, Estado, Codigo postal
Phone: ________________________________________________________
Telefono
E-mail: ________________________________________________________
Correo electronico
Before me on this day appeared the above named person who upon oath testified that the above information was true and correct. Subscribed and sworn to before me on the ______ day of ________________
2012.
_________________________________________________
Notary Public in and for the State of Texas
County of _______________
My Commission Expires: ____________________________
En este dia apprecio la persona quien dio su testimonio debajo juramento, y dijo que la informacion
era verdad y correcto. Suscribido y jurado a mi en el dia de _____ en el mes ________________ 2012.
_________________________________________________
Publico Notario adentro y para el Estado de Tejas
Condado de ______________
Mi cometido termina: ______________________________
Please return to:
_______________________________

Wes Volberding, a former briefing attorney for Hon. Judge William M. Steger, U.S. District
Court in Tyler, has been practicing in Tyler since 1996. Also a former prosecutor, Wes did
undergrad work at Texas A&M and got his law degree at Baylor. He is board certified in
criminal law and an officer in the U.S. Army Reserve, JAG Corps.

I

f you’re reading this article, you practice criminal law. What
percentage of your practice encompasses criminal defense is
irrelevant for the purpose of this article. What is relevant is that
at some point in your practice, you will have to file one or more
motions for your client.
So how do you get the most bang for your buck out of the
motions that you do file? This article will try to help you do just
that while helping you to overcome some of the bad habits that
you have labored under since law school.

Welcome to my five-step program to better motion prac‑
tice.1
First, consider who your initial audience is—the trial judge.
How many trial judges do we know or have we practiced in
front of whom one could consider to be legal geniuses? If you’re
honest, the answer is probably few, if any. Most trial judges do
not even have the luxury of having an intern to assist them in
researching the law, much less a briefing attorney. So you will
have to educate the judge on the law, especially if your mo‑

tion appertains to something the judge does not deal with on
a frequent basis.
In addition to a lack of legal genius, most judges lack time—
simply because of the number of cases set on the court’s docket
every day. It’s a simple mathematical function: the more cases
that are set on any given day, the less time, on average, the judge
can devote to any given case.
All of which means, KISS (keep it simple, stupid).
Part of keeping it simple is to limit what you’re requesting
the court to rule on to one item or topic per motion. A discovery
motion may address separate items, but it is still a discovery
motion. My preference is to split out the request for Brady mate‑
rial and not include it in a global discovery motion. If you file a
motion to suppress, I suggest you not combine different subjects
of suppression into one motion. If you have a case that involves
a warrantless search and a statement obtained after your hero
was in custody but who was not given the requisite Miranda
warning, these should be addressed in two separate motions.
If nothing else, this gives you two opportunities to argue the
facts and law to the judge.
Another part of keeping it simple is to remove unneeded
verbiage from your motions. Because we were taught this in law
school, we’ve all drafted a motion that starts off like so:
Comes now the Defendant, [Your Hero (hereinafter
“Hero”)], by and through his attorney of record, Tom
Defender, of the firm of Defender, Darrow, Lincoln &
Solomon, PLLC, who respectfully moves the Court to
entertain and rule upon the following motion, which
is supported by the facts and law set forth herein, etc.
Ask yourself, what does that verbiage add to your motion?
Nothing. It takes up about a half a page and just dulls or blunts
the judge’s attention to what you really want a ruling on. And in
the context of criminal cases in state court, have you ever seen
an indictment that names more than one defendant? I haven’t.
The rule is one indictment (cause number), one defendant.2 The
plaintiff is the State of Texas, and you sign the pleading as the
attorney for Your Hero. Why do you need to waste more ink
identifying who the movant is, while making the judge want to
put your motion down and not read it?
Second, your motion should start with a simple recitation
of the relief you are requesting and a short recitation of facts
that support your position. Remember that you have already
given your motion a title—a title that should alert any reader to
what the motion is seeking. Consider this hypothetical example.
The caption of the motion would read “Motion to Suppress
Videotaped Statement Taken December 4, 2011.”
The body of the motion would start as follows: 3

This Court should suppress the videotaped statement
made by the Defendant on December 4, 2011, because:
• Defendant was in custody, as shown in the videotape
by him being in a county orange jumpsuit, handcuffed,
and surrounded by members of the Sheriff ’s and Con‑
stable’s Offices;
• Defendant was not given his Miranda warning be‑
fore he was walked through the crime scene and ques
tioned, on camera, about his involvement in the alleged
crime; and
• There was no warning given to him as required by
Article 38.22, C.C.P. before he gave his oral statement.
How different is that? You’ve told the judge specifically what
you’re going to ask him to do and what facts you are going to
prove that would entitle your client to the relief sought. This
will also give you a step-by-step guide to what you will have to
prove during your presentation of the motion.
Third, your motion should follow up with a recitation of
facts that entitle you to relief. I put the following in:
Facts That Support Relief Sought:
I put that at the left margin because it provides a break and is
easily found by the judge as he goes back and forth through your
motion. I then follow with an expanded recitation of the facts.
In the hypothetical motion, this would look something like this:
• O
 n December 4, 2011, at 10:07 a.m., the Defendant
was arrested by Sheriff ’s Deputy Bob Donutlover on an
outstanding traffic warrant. See Offense Report, Exhibit
A, attached hereto and incorporated by reference for
all intents and purposes.4 There is no reference in the
Offense Report to the Defendant having been given his
Miranda warning. And there is no record that has been
produced by the State that shows that the Defendant
was, in fact, given his Miranda warning.
• Deputy Donutlover took the Defendant to the County
Jail and processed him into the jail on his traffic war‑
rant. See Jail Records, Exhibit B, attached hereto and
incorporated by reference for all intents and purposes.
These records show that two Sheriff ’s Investigators
checked the Defendant out of the County Jail at 1:07
p.m. The Offense Report shows that the Defendant was
taken into an interview room at the Sheriff ’s Depart‑
ment at 1:19 p.m. There is no audio or video recording
of what transpired in that interview room. There is no
signed document showing that the Defendant was read
his Miranda warning.
• The videotape that does exist is of the Defendant at
the scene of the alleged crime. A true and correct copy

of the videotape is attached hereto, marked Exhibit C,
and is incorporated by reference for all intents and pur‑
poses. The videotape contains a date and time stamp
that is visible on the screen. It starts at 11:53 p.m. While
the Investigator identifies himself and the Defendant
on the tape, no one gives the Defendant the warning
that is required by Article 38.22, C.C.P., before they
start walking him through the crime scene, asking him
questions and eliciting answers.
I like to number my paragraphs sequentially. This is re‑
quired in Federal Court and makes it easier to adhere to the
idea of one paragraph, one fact or one set of related facts. And
it is easier for a judge who is keeping notes to be able to check
off the paragraph as proven.
Fourth, follow up with a Memorandum of Law in Support
of Motion. Bold that and put it to the left margin on the page,
like this:
Memorandum of Law in Support of Motion:
This is not only easy for the eye to follow but it serves al
most as a page break.
The first paragraph of the Memorandum of Law should set
forth a recitation of what constitutional provisions the motion is
brought under or which are affected by the State’s actions. Always
federalize your claims, asserting as many Federal constitutional
rights as you can think of. Remember, there is not much worse
for an appellate attorney than to realize that all of the claims
were asserted under the Texas constitution.
Follow that up with the statutory provisions and case law
that support your position. I have become an adherent of the
style advocated by Bryan Garner in his book, The Winning Brief. 5
Garner advocates putting all case cites into footnotes, so that
your paragraphs read more smoothly. Once you become ac‑
customed to putting your case cites into footnotes, you’ll never
go back to the old way.
Try to weave in the facts so that the judge is not left with the
impression that he is reading a hornbook. Remember that law
school scarred many a lawyer, and you wouldn’t want to bring
painful memories back for the judge, would you?
Fifth and last, give the judge a conclusion that wraps every‑
thing up in such a way as to show that your hero is entitled to
relief. Not a “Wherefore, Premises Considered, Defendant prays
that this Court grant his motion” conclusion. That requires the
judge to remember everything that he has read and heard you
argue. Instead, from our hypothetical motion, the Conclusion
would look something like this:
CONCLUSION
On December 4, 2011,

• D
 efendant was in custody, as shown in the videotape
by him being in a county orange jumpsuit, handcuffed
and surrounded by members of the Sheriff ’s and Con‑
stable’s Offices;
• Even though he was in custody for almost 14 hours, De‑
fendant was not given his Miranda warning before he
was walked through the crime scene and questioned,
on camera, about his involvement in the alleged crime;
and
• There was no warning given to him as required by
Article 38.22, C.C.P., before he gave his oral statement
on the videotape.
• Therefore, this Court should suppress the videotaped
statement made by the Defendant on December 4,
2011. This Court should grant Defendant general relief.
In the Conclusion, I still number the paragraphs but I start
over with number one. This reminds the judge of what is set out
in the very beginning of the motion and allows a few air fingers
as demonstrative aids as to why your Hero is entitled to relief.
If you start writing your motions in this manner, you may
not be any more successful with the trial judges 6 but you will
have an easier time presenting your motions while making a
cleaner appellate record.

Notes
1. Grateful acknowledgment is given to Bryan Garner and his LawProse
seminars, from whom most of these techniques were learned.
2. While an indictment in Federal court can name multiple defendants,
the logic is the same.
3. Notice that I do not start off with “To the Honorable Judge of Said Court:”
To whom else could the motion be directed? This is needless surplusage that
gains you nothing. No rule requires that it be included in pleadings or motions.
4. It is important that you incorporate what you have attached, otherwise it
really isn’t part of the motion or pleading. See Street v. Cunningham, 156 S.W.2d
541 (Tex. Civ. App.—Fort Worth 1941, no writ).
5. Bryan Garner, The Winning Brief, 1999. If you don’t own this book, do
yourself the favor of purchasing and reading a copy. It is an invaluable aid to
your legal writing.
6. Unfortunately, you just can’t fix stupid. You just have to work around it.

L.T. “Butch” Bradt is a general practitioner in Houston. Licensed for 35 years and in 23 different courts, he has handled
cases throughout the country. Recognized as an experienced
trial and appellate attorney, he handles tax, civil, corporate,
criminal, and family law matters. On the criminal side, he has
successfully defended everything from speeding tickets to capital
murder.

Mission Statement of the
TCDLA Affiliate Committee
by Bobby Mims
“The Affiliate Criminal Defense Bar Committee seeks to promote the establishment of local county and/
or city criminal defense bar associations in order to promote the mission of TCDLA at the grassroots level.
This committee will also advise and assist members who seek to form and/or strengthen their organizations
by providing pro forma bylaws and organization materials. Additionally, this committee will work with the
Criminal Defense Lawyers Project Committee to coordinate criminal law seminars held in all areas of the state
in conjunction with TCDLA affiliates which are seeking to stimulate growth of the local organizations and
thereby growth to TCDLA. The Committee will advise the officers and staff of TCDLA on methods to establish
clear lines of communication between TCDLA and local affiliate organizations in order to ensure that the
state organization is cognizant and responsive to the concerns of the local membership.”

Committee:
Mimi Coffey, Sharon Curtis, Harold Danford, John Gilmore, James Granberry, Deandra Grant, Bobby Mims,
Doug Murphy, Katherine Scardino, Gary Thomas, and Christopher Tritico

Activities:
Presently TCDLA has 32 affiliates associations. Presently TCDLA members are organizing new affiliates in
Corpus Christi and Texarkana. The existing organization in Corpus Christi appears to have been subsumed
by the Nueces County Bar Association and has ceased
to function as solely a criminal defense association,
and meetings are attended by civil attorneys, prosecutors, and judges. Recently, two members advised
that they were disenchanted and stated that “TCDLA
does nothing for the lawyers in the Coastal Bend.” Joe
Martinez has forwarded copies of bylaws to one of
our members in Corpus. The Trail Tactics: The Art of
War seminar was held on August 26, 2011, in Corpus
Christi. This is a huge geographical area with a large
population presently under-served by TCDLA. Re-establishment of an affiliate in Corpus and the Coastal
Bend is a priority of this committee.
Charles Pelowski of Texarkana has volunteered to start

an affiliate in Texarkana as the Bowie County Criminal Defense Lawyers Association. We have never had
a significant presence in Texarkana other than our
members, and this area is another demographic that
is under-served by TCDLA. There are good opportunities to add membership if we can establish an active
and effective affiliate in Texarkana. Charlie Pelowski is
one of our brightest young members and is presently
with the Bowie County Public Defender’s Office in
Texarkana. We may add members who are licensed
in Arkansas as well as Texas. If we plan a seminar in
that area, we may even be able to have CLE approved
by the Arkansas State Bar and attract participants that
would otherwise not be available and realize revenues
generated from out-of-state sources.
The committee asks for input from the membership
on other areas that need attention, and we are looking
for opportunities to expand the service to all members
wherever they are located in Texas.

Report of the Rural Practice Committee
by Theodore A. (Tip) Hargrove III
El Presidente created a new committee called Rural
Practice, and we are glad he did! Criminal defense
for those of us who live and/or work in Hooterville
can be quite different than that seen by our brothers
and sisters in the city. Example: A defense lawyer in
a small rural county wants a bench trial on a misdemeanor domestic assault case. The county judge is
not a lawyer. The defense counsel and the prosecutor, who are on a first-name basis, go see the county
judge with whom both are on a first-name basis. The
county judge is friends with the defendant’s family
and wants to recuse himself. The three of them talk
about it for a while and agree that the defense at
torney can draft for the county judge a letter to the
district administrative judge asking for someone to be
appointed. Defense counsel and the prosecutor agree

on a couple of choices and off the letter goes. Can
you folks in Gotham City imagine doing such a thing?
Probably not, but those facts—and they are facts—illustrate many of the things that we are discovering
about rural practice.
Shortly before Rusty, the Rural Practice Committee
sent out a questionnaire to any and all who classified themselves as rural practitioners. The results are
interesting. The first thing we discovered is that rural
practitioners don’t like to fill out questionnaires! Some
of what we have to report here is based on a spotty
response so take all this with a grain of salt.
First, there appears to be more male rural practitioners
than female, and usually at or past middle age. The

percentage that are board certified is rather low. That
is likely a function of economics. Very few rural practitioners indicated that they could survive on criminal
defense work alone. The vast majority handle family,
real estate, probate, and various other areas of civil
practice. A fair number of responders even indicated
that they represented the local bank or credit union.
Virtually everyone handles family law cases in addition to criminal defense. With a few exceptions, rural
practitioners have a large number of appointed cases
each year. There was only one person who practiced in
an area where it was possible to opt out of appointed
work. Most indicated that they were not allowed to
opt out if they accepted criminal cases for pay. This
is quite a contrast to urban areas where attorneys
compete for appointed clients. In the rural areas many
are overwhelmed by appointments and wish they had
fewer. One responder indicated that he had averaged
72 appointed cases for 10 years in a row. That same
practitioner reported that one third of his total criminal
and civil case load was appointed criminal while one
ninth of his income was from appointed criminal.
That leads to the next area of questions which, concern whether or not the rural practitioner felt that
the fee paid for appointed criminal cases was fair.
Most indicated that “fair” was the wrong word. Few
believed the fee received was fair, but most indicated
they could live with it. Most also indicated that they
had little trouble actually getting the judge to sign an
order for payment; that is probably related to the fact
that most rural practitioners know their judges on a
first-name basis.
The average rural practitioner sees the same judges and
same prosecutors every day. Most are on friendly terms
with the judge and prosecutor. Only a few growled
that they could not get along with the judge and/or
prosecutor with no explanation as to why. Very few
responders indicated they ever had to take punitive
action against the judge or prosecutor, and very few
indicated any experience with the grievance com-

mittee. That probably means problems are handled
internally on a face-to-face basis behind closed doors
rather than within the formal disciplinary process.
Virtually every responder indicated the computer was
essential to their practice. Most used some form of
advertising but of a “low key” nature. You just don’t
put up a billboard or have a TV ad in Pecos, Texas.
Everyone wanted to collect their fees up front and few
ever got it. Most admitted they had to work on a payout basis, and many times were stuck with collecting
only a partial fee.
Our responders came from counties from all sizes,
with at least one saying he lived in a county of 750,000
people. It seems clear that many of us consider ourselves to be rural practitioners although we live in the
city. That means we travel to small counties and do
not mind doing so.
When it came to seminars, most wanted those that
did not extend beyond two days and were on Friday
and/or Saturday. The requested topics were varied but
centered on DWI and scientific evidence. We surmised—partly from personal experience—that when
you live in the country you drive around with a cold
beer in your hand.
The committee was gratified, and TCDLA should be
too, with the responses concerning what we were
doing right or wrong. Most responders indicated that
TCDLA was helpful, and that nothing was missing in
the way of effort extended by the organization.
Now to what is needed. Everyone wanted to know
how to get access to information. While the List Serve
was applauded, it was also deemed to be, at times,
overwhelming. In addition, it was difficult to anticipate
which gems to save and which ones to delete. That
leads us to a suggestion or two. The rural practice
committee would like to improve access to resources.

There is a lot of information out there, but how do
we get to it? Here is an example. Frequently, the List
Serve refers to a wonderful article in the Harris County
Criminal Defense Lawyers Association publication,
The Defender. How is a lawyer in Paducah, Texas,
going to get that? Perhaps the large-county TCDLA
affiliates could provide for an auxiliary membership
for non-locals. I personally have joined the Harris
County Criminal Defense Lawyers Association to have
access to The Defender although it is unlikely I will
ever attend a meeting. We also wonder why we can’t
establish not just a brief bank but a memo bank as
well. Many times a one-page analysis of a particular
subject that should be preserved somewhere will show
up on the List Serve. The comments of Michael Mowla
and Leonard Martinez are prime examples. We need

a place for those things to go so we can find them on
an as-needed basis. Fact situations that occur in Dallas
or Houston on a daily basis may occur in Marfa only
once a year, and while Mr. Mowla responds every time
he is asked, he shouldn’t have to do that. Hopefully a
better system of gathering and indexing our resources
would be a benefit not just to the rural practitioner but
to the membership no matter where located.
The Rural Practice Committee will continue to function and gather information on the country lawyers
of Texas. Hopefully, the more we know the more we
will be able to help. It is good to know that rural
practitioners like and appreciate our organization.
We pledge to continue to strive to do an even better
job for our members and TCDLA.

2012 Books!
TCDLA’s new books are now
available to order.
Order online at
www.tcdla.com or by
calling (512)478-2514.

Significant Decisions Report
Please do not rely solely on the summaries set forth below. The reader is advised to read the
full text of each opinion in addition to the brief synopses provided.
The Significant Decisions Report is published in Voice for the Defense thanks to a state
grant from the Judicial and Court Personnel Training Fund, administered by the Texas Court of
Criminal Appeals. Back issues online. Weekly updates are emailed.

Supreme Court
Offenses relating to a false tax return in which the Government’s loss exceeds $10,000
qualify as aggravated felonies for aliens’ deportation. Kawashima v. Holder, 132 S. Ct.
1166 (2012)
Resident aliens were convicted of offenses relating to a false tax return and ordered removed by
the U.S. Attorney General for being convicted of aggravated felonies involving fraud or deceit under
8 U.S.C.S. § 1101(a)(43)(M)(i). The Supreme Court affirmed the Ninth Circuit’s judgment upholding
the removal order.
Convictions under 26 U.S.C. §§ 7206(1) and (2) in which the Government’s revenue loss exceeds
$10,000 qualify as aggravated felonies pursuant to Clause (i). Although the formal elements of the
offenses did not include fraud or deceit, and the offenses did not mention fraud or deceit, the offenses
were aggravated felonies since the offenses necessarily entailed deceitful conduct. Both knowingly and
willfully submitting a tax return that was false as to a material matter, and knowingly and willfully
abetting such conduct, involved deceit which met the definition of an aggravated felony warranting
removal. Further, the fact that an aggravated felony also expressly included the offense of tax evasion
did not establish that removal based on fraud or deceit was inapplicable to tax crimes, since there was
no congressional intent to exclude all tax crimes from removable conduct based on fraud and deceit
or to circumscribe the broad scope of offenses involving fraud or deceit.
Even if the search warrant was invalid, it was not so obviously lacking in probable cause
that the officers could be considered plainly incompetent for concluding otherwise. Mes
serschmidt v. Millender, 132 S. Ct. 1235 (2012)
In this civil suit, the Court determined that the officers acted in a reasonable manner, and that
qualified immunity protects government officials from civil liability when their conduct does not
violate any clearly established right of which a reasonable person would have known.
The officers acted in a reasonable manner because, among other things, (1) a reasonable officer
could conclude that there would be additional illegal guns among others that the suspect owned,
given his possession of one illegal gun, his gang membership, his willingness to use the gun to kill
someone, and his concern about the police; (2) it would not have been unreasonable for an officer to
believe that evidence regarding his gang affiliation would prove helpful in prosecuting him; and (3)
the officers sought and obtained approval of the warrant application from a superior and a deputy
district attorney before submitting it to the magistrate.

When evaluating motions to substitute counsel, courts
should employ the interests of justice standard; the
district court did not abuse its discretion in denying D’s
motion. Martel v. Clair, 132 S. Ct. 1276 (2012)
Before 18 U.S.C.S. § 3599’s passage, courts used an “interests
of justice” standard under § 3006A to decide substitutions. That
standard comported with the myriad ways that § 3599 sought to
promote effective representation for capital defendants. When
evaluating motions to substitute counsel in capital cases under
18 U. S. C. § 3599, courts should employ the interests of justice
standard that applies in non-capital cases under § 3006A.
Because a trial court’s decision on substitution is so factspecific, it deserves deference and may be overturned only
for an abuse of discretion. D’s first request to substitute postconviction counsel was resolved. His second request raised
one new claim: refusing to investigate new physical evidence.
But, that request was received on the eve of denying the habeas
petition. Counsel, old or new, could do nothing more in the
proceedings and any conflict with counsel no longer mattered.
Any claims stemming from the new evidence would have
been new, as the physical evidence did not relate to any of the
previous claims. So, at the time of denying the second request,
new counsel was not needed to file a futile motion. The Court
reversed the Ninth Circuit and remanded.
D who is prohibited by state law from raising on direct
appeal any claim of ineffective assistance of trial
counsel, but who has a state-law right to raise such
a claim in a first post-conviction proceeding, may
establish cause for a procedural default ineffectiveassistance claim by showing ineffective assistance at the
initial-review collateral proceeding. Martinez v. Ryan,
132 S. Ct. 1309 (2012)
A procedural default would not bar a federal habeas court
from hearing a substantial claim of ineffective assistance (IA) at
trial if, in the initial-review collateral proceeding (IRCP), there
was no counsel or counsel was ineffective. The district court
denied petitioner inmate’s habeas claim of IA of trial counsel,
ruling that Ariz. Rule Crim. P. 32.2(a)(3) was an adequate and
independent state-law ground to bar federal review, and that
no case was shown to excuse the procedural default since postconviction counsel’s errors did not qualify as cause for a default.
D’s attorney in the IRCP filed a notice akin to an Anders brief,
in effect conceding a lack of any meritorious claim, including a
claim of IA at trial, which D argued was IA. The Ninth Circuit
did not decide if it was. Rather, it held that because he did not
have a right to an attorney in the IRCP, the attorney’s errors in
the IRCP could not establish cause for the failure to comply
with the State’s rules. Thus, the Ninth Circuit did not determine
if the attorney in the IRCP was ineffective or whether the
claim of IA of trial counsel was substantial. Nor was prejudice
addressed. The Supreme Court reversed the Ninth Circuit’s

judgment upholding the denial of habeas relief, and the case
was remanded.

Fifth Circuit
Where D was convicted of 13 counts of making bomb
threats to ex-girlfriend’s workplace, the court did not
err in refusing to group all the counts of the indictment
for Sentencing Guidelines purposes. United States v.
Simmons, 649 F.3d 301 (5th Cir. 2011)
Although the calls had a common purpose of disrupting
his ex-girlfriend’s workplace generally, they were received by
different persons at different locations within that workplace;
the district court did not err in concluding that there were
multiple victims of D’s offenses.
Although a “close case,” the Fifth Circuit upheld the
district court’s denial of D’s motion to suppress the
fruits of the roving Border Patrol stop leading to D’s
prosecution for alien smuggling. United States v. Soto,
649 F.3d 406 (5th Cir. 2011)
Under the totality of the circumstances—most prominently,
one of the aliens ducking or slumping down in his seat upon
seeing the agents—there was reasonable suspicion that illegal
activity was afoot.
For D convicted post-trial of perjury and obstruction
of justice, there was no reversible error under Brady v.
Maryland, 373 U.S. 83 (1963), because the evidence
suppressed (or arguably suppressed) by the government
(including raw notes of two witness interviews, and
grand jury and SEC testimony of another witness) was
not material. United States v. Brown, 650 F.3d 581 (5th
Cir. 2011)
Under the rule formerly contained in Fed. R. App. P. 22,
a district court’s failure to decide whether a certificate
of appealability should issue deprives the appellate
court of jurisdiction over a habeas appeal. Ramirez Car
denas v. Thaler, 651 F.3d 442 (5th Cir. 2011)
Although Fed. R. App. P. 2 allows a court of appeals to
suspend the Federal Rules of Appellate Procedure in a particular
case for good cause shown, Rule 2 cannot be used to bypass a
jurisdictional requirement. The Fifth Circuit remanded to the
district court for the limited purpose of considering whether a
certificate of appealability should issue.
There was insufficient evidence to support the ag
gravating circumstance that D knowingly created a
great risk of death to many people; nevertheless, the
erroneous submission of this aggravator to the jury was

harmless under the facts and did not require reversal of
D’s death sentence. Simmons v. Epps, 654 F.3d 526 (5th
Cir. 2011)
Nor did the state courts unreasonably apply Supreme
Court law in concluding that the refusal to admit, in the penalty
phase, a videotape of D (held to be inadmissible hearsay under
state law) did not render the trial fundamentally unfair.
District court did not err in adding one Guidelines
criminal history point, pursuant to USSG § 4A1.1(f), for
each of D’s grouped and otherwise uncounted deadlyconduct offenses, even though those offenses arose out
of a single criminal episode. United States v. Scott, 654
F.3d 552 (5th Cir. 2011)
Also, the addition of two criminal history points under
USSG § 4A1.1(e) did not render a sentence within the resulting
Guideline range unreasonable, even though § 4A1.1(e) was
amended after the date of sentencing to delete the § 4A1.1(e)
enhancement.
There was sufficient circumstantial evidence to suggest
that D asked his minor step-sister to buy the cell
phone used to phone in bomb threat. United States v.
Robinson, 654 F.3d 558 (5th Cir. 2011)
District court did not err in applying, pursuant to USSG
§ 3B1.4, a two-level enhancement for “use of a minor” in
connection with the offense. Moreover, nothing in § 3B1.4
requires the use of the minor be tied in some way to her minor
status; it was of no moment that D could have employed an
adult to buy the cell phone for him.
Juror’s comments to other jurors that she was “all for”
a guilty verdict, that men in power always made sexual
advances, and that she had been sexually harassed were
not extraneous prejudicial information or an outside
influence. United States v. Barraza, 655 F.3d 375 (5th
Cir. 2011)
In case alleging that judge offered to fix cases in return
for sexual favors, this juror’s comments were not “extraneous
prejudicial information” or an “outside influence,” about which
jurors could permissibly testify during an inquiry into the
verdict pursuant to Fed. R. Evid. 606(b). These were simply
emotions influencing the juror or part of the juror’s mental
processes, which were off-limits under Rule 606(b).
The government did not breach the plea agreement by
filing an opposition to D’s objections to the presentence
report suggesting that an above-Guidelines sentence
might be appropriate. United States v. Pizzolato, 655
F.3d 403 (5th Cir. 2011)
D entered into a non-binding recommendation-type
plea agreement under Fed. R. Crim. P. 11(c)(1)(B) in which
the government stipulated that “the agreed upon Guideline

range for this defendant is 151–188 months” and also agreed
that the sentences on all counts should run concurrently.
By agreeing that a particular range was the applicable range
under the Guidelines, the government did not obligate itself
to recommend imposition of a sentence within that range.
Furthermore, the government’s response consisted principally
of permissible factual rebuttal of assertions made by D in his
objections to the PSR. Finally, because the government did not
breach the plea agreement, D was bound by the appeal-waiver
provisions of that agreement, and thus he could not challenge
the court’s upward-variance sentence (from a range of 151–188
months, up to a total sentence of 360 months).
District court did not abuse its discretion in declining
to reduce crack cocaine D’s sentence by more than
the two levels permitted by Amendment 706 to the
Sentencing Guidelines. United States v. Garcia, 655 F.3d
426 (5th Cir. 2011)
The Fifth Circuit held that USSG § 1B1.10(b)—limiting
the sentence reductions that district courts could grant under
18 U.S.C. § 3582(c)—did not violate the separation-of-powers
doctrine. Congress expressed its wish for the Sentencing
Commission’s policy statements to be binding in § 3582(c)
proceedings, and it made a valid delegation of the authority to
delineate the circumstances under which a § 3582(c) reduction
would be appropriate.
Fifth Circuit granted federal D authorization to file a
successive motion under 28 U.S.C. § 2255 because the
claim D proposed to litigate met the standard for sec
ond or successive motions in § 2255(h). In re Sparks,
657 F.3d 258 (5th Cir. 2011)
D claimed that under Graham v. Florida, 130 S. Ct. 2011
(2010), his life-without-parole sentence for a carjacking violated
the Eighth Amendment because he was under 18 at the time
of the crime. Particularly, Graham was a new and retroactive
rule of constitutional law; since D made a sufficient prima facie
showing that he might be entitled to relief under Graham, he
was entitled to file a successive § 2255 motion on that issue.

Court of Criminal Appeals
The evidence was sufficient to support conviction for
simulating legal process because, based on the text of
the abatement and the circumstances, it was reasonable
that a similarly situated person in victim’s position
would believe that the abatement was a legal document.
Runningwolf v. State, 360 S.W.3d 490 (Tex.Crim.App.
2012)
Although the document, which D titled “Non-Statutory
Abatement,” contained phrases that a trained lawyer would
recognize as non-legal and unenforceable, the court could not

expect a lay person to distinguish such terms. D’s use of case
law, an official seal, fingerprints, Latin phrases, and bold type
on certain text created the distinct possibility that a reasonable
person in the situation would believe that D and the named
“demandants” had authority to interfere with the placement of
the child. In addition, D intended for the victim to submit to
the authority of the abatement, in violation of Tex. Penal Code
§ 32.48.
The closure of the courtroom during jury selection
violated D’s right to a public trial; the court never
articulated substantive threat to its two identified
interests in closure and failed to supply specific
findings. Steadman v. State, 360 S.W.3d 499 (Tex.Crim.
App. 2012)
D appealed COA’s judgment, which affirmed his convictions
for three counts of aggravated sexual assault of a child and two
counts of indecency with a child. COA found that the trial court
did not violate D’s Sixth Amendment right to a public trial by
excluding four members of his family from the courtroom
during jury selection. CCA reversed and remanded to the trial
court for a new trial.
D suffered a violation of his right to a public trial. Although
the trial court identified two interests in closure of D’s voir dire
that could well have proven sufficient to override a defendant’s
right to a public trial in the abstract—jury-panel contamination
and courtroom security—the trial court never articulated any
substantive threat to either of those interests in D’s case and
failed to supply findings specific enough that a reviewing court
could determine that closure of the courtroom was warranted.
Nor did the trial court satisfy the obligation that U.S. Supreme
Court case law unequivocally imposed upon trial courts to
consider all reasonable alternatives to closure. Because the
constitutionally tainted portion of trial encompassed the entire
jury selection process, D was entitled to a new trial.
D’s polygraph results were admissible in his community
supervision revocation hearing. Leonard v. State, No.
0551-10 (Tex.Crim.App. Mar 7, 2012)
COA reversed the trial court’s decision to revoke D’s
community supervision. The State petitioned for discretionary
review. CCA reversed COA.
When D pleaded guilty to injury to a child and received five
years’ deferred adjudication, the conditions of his community
supervision required that he submit to, and show no deception
on, polygraph exams. Because he showed deception on five of
the exams, he was discharged from the treatment program;
and, due to his unsuccessful completion of the treatment
program, his community supervision was revoked, and he was
adjudicated guilty of injury to a child and sentenced to seven
years’ confinement. Unlike COA, CCA held that his polygraph
results were admissible in the revocation hearing. Because
adjudication hearings were administrative proceedings, in

which there was no jury and the judge was not determining
guilt of the original offense, the results of polygraphs were
admissible if they qualified as the basis for an expert opinion
under Tex. R. Evid. 703, 705(a).
By raising the issue of the municipal court judge’s
authority to preside in place of the county judge in
his motion to set aside the orders on the motions to
suppress, D adequately preserved his complaint. Lackey
v. State, No. 1621-10 (Tex.Crim.App. Mar 7, 2012)
D was convicted of DWI. COA reversed, holding that
the constitutional county judge erred in appointing a local
municipal court judge to preside in her place over D’s motion
to suppress hearing, and that she should have granted his later
request and conducted another suppression hearing. CCA
affirmed COA.
Pursuant to Tex. R. App. P. 33.1(a)(1), D adequately
preserved his complaint regarding the municipal court judge’s
qualifications in the trial court, even though he did not
challenge the municipal court judge’s qualifications during
the hearing. By raising the issue of the municipal court judge’s
authority in his motion to set aside the orders on the motions
to suppress, D notified both the trial court and the State of the
procedural irregularity. Whether the municipal court judge’s
orders denying D’s motions to suppress were void or merely
voidable, D timely challenged them in the trial court, and the
county court judge had the authority to rule—and did rule—
on the merits of D’s motion to set those orders aside. Having
upheld that ruling, COA correctly reversed the trial court and
remanded, presumably to include a new hearing on D’s motions
to suppress conducted before an individual who was qualified
to entertain it on behalf of the trial court.
The convicting court lacked jurisdiction to order a new
trial on the basis of DNA-test finding, and COA should
not have addressed the sufficiency of the evidence to
support that finding. State v. Holloway, 360 S.W.3d 480
(Tex.Crim.App. 2012)
A jury found D guilty of manslaughter, made an affirmative
finding that he used a deadly weapon, and assessed punishment
at 20 years in prison. Four years later, D filed a motion for DNA
testing of presumptive blood on the knife that was admitted at
trial as the murder weapon. The convicting court granted his
motion. When the DNA testing revealed that the biological
material did not belong to the victim, the convicting court
purported to grant D a new trial. COA reversed, holding that
the convicting court did not have jurisdiction under Tex.
Code Crim. Proc. art. 64.04 to grant D a new trial, and the
absence of the victim’s DNA on the knife, by itself, could not
support the convicting court’s finding that the jury would not
have convicted D had the DNA evidence been available. CCA
affirmed COA, but not COA’s process.
Article 64.04 mandated that should DNA testing be

ordered, the convicting court had to hold a hearing and make
a finding with respect to the significance of the test results. It
authorized no more than a finding. Permitting the convicting
court to grant a new trial would conflict with the plainly
expressed jurisdictional purpose of Chapter 64. A Chapter 64
movant who obtained a favorable finding under Article 64.04
may yet obtain appropriate relief predicated on that finding. The
proper and exclusive vehicle for obtaining judicial relief from
a felony conviction on the basis of a favorable finding under
Article 64.04 is a post-conviction application for writ of habeas
corpus.
Because the variance between the allegations in the
charging instrument and the proof at trial involves
a non-statutory allegation that does not affect the
allowable unit of prosecution, the variance cannot
render the evidence legally insufficient to support a
conviction. Johnson v. State, No. 0068-11 (Tex.Crim.
App. Mar 21, 2012)
D was convicted of aggravated assault. COA affirmed and
held that a variance between the pleading and the proof was
not material. CCA affirmed.
D claimed that the variance between the pleading and the
proof rendered the evidence insufficient. The variance concerned
the charged acts of hitting the victim with D’s hand and twisting
her arm, versus the proven act of throwing the victim against
the wall. These acts described the causation element of the
offense of aggravated assault, but did not describe the injury the
victim suffered. The offense was a result of conduct crime, with
the gravamen being the victim and the injury inflicted. Thus,
the nature of the conduct was inconsequential. The act that
caused injury did not define the allowable unit of prosecution,
and thus the variance could not have been material.
Although the evidence in this theft case was not
overwhelming, it was not so weak as to have required
an acquittal. Wirth v. State, No. 1054-11 (Tex.Crim.App.
Mar 21, 2012)
The State’s PDR claimed that COA erred in its sufficiency
analysis. CCA agreed, reversed, and reinstated the conviction,
finding that COA did not properly defer to the jury’s verdict.
While there was no evidence that D signed any drafts, the jury
was charged on the law of parties, and there was sufficient
evidence that supported a finding that he authorized the transfer
of automobile titles while knowing he would be unable to meet
the drafts. CCA agreed with COA to the extent the evidence
could have been merely symptoms of a business pulling money
from any source, but COA and CCA were not the fact finder.
The jury inferred from the circumstantial evidence that D
authorized another to issue drafts to car dealerships with the
knowledge they would not be satisfied.

The search warrant affidavit provided adequate
information regarding the time of the events giving rise
to probable cause to support issuance of the warrant
because the crucial evidence upon which probable
cause was based was obtained after law enforcement’s
recent acquisition of information and the affidavit
set an outer time limit for when the events must have
occurred. Jones v. State, Nos. 0674, 0675, 0676-11 (Tex.
Crim.App. Mar 28, 2012)
A trial court denied D’s motion to suppress evidence, and
he was subsequently convicted of possession of firearm by a
felon, possession with intent to deliver cocaine, and possession
with intent to deliver meth. COA affirmed, and CCA affirmed
COA’s judgment.
The officer stated that he “recently” received information
from the first confidential informant and then used a second
informant to conduct a controlled buy. The officer also stated
that he believed drugs were currently on the premises and that
D had previously been arrested for both evading and resisting
arrest in 2005 and 2007, allowing the magistrate to reasonably
conclude that the arrests preceded the initial “recent” acquisition
of information from the first informant.
The trial court abused its discretion by refusing to allow
D to ask the venire panel whether they understood
that the standard of proof beyond a reasonable doubt
constituted a level of confidence under the law that was
higher than both the preponderance of the evidence
and the clear and convincing evidence standards. Fuller
v. State, No. 0779-11 (Tex.Crim.App. Mar 28, 2012)
The question was relevant to, if not dispositive of, a legitimate
challenge to the prospective jurors for cause under Tex. Code
Crim. Proc. art. 35.16(c)(2), which allows a challenge for cause
if a prospective juror has a bias or prejudice against applicable
law. The State’s burden of proof was an issue applicable to any
criminal case because the fact-finder had to apply that standard
when determining guilt. A trial court abused its discretion if it
refused to allow the defendant to voir dire venirepersons about
what they think reasonable doubt means.
When a defendant waives his right to appeal before
sentencing and without an agreement on punishment,
the waiver is not valid. Washington v. State, No. 85-11
(Tex.Crim.App. Apr 4, 2012)
D pleaded guilty to sexual assault of a child. Pursuant
to a plea bargain, he was placed on deferred adjudication for
10 years. The State moved to adjudicate guilt, and D pleaded
true to the allegations. Without an agreed recommendation
for punishment and before sentencing, D waived his right
to appeal in a written stipulation of evidence. The trial judge
found D guilty and sentenced him to 20 years’ confinement
and a fine of $10,000. COA dismissed D’s pro se appeal for

want of jurisdiction, noting that D’s waiver supported the
trial judge’s certification that D waived his right to appeal. But
when a defendant waives his right to appeal before sentencing
and without an agreement on punishment, the waiver is not
valid. And the record does not confirm that the State gave any
consideration for D’s waiver. CCA reversed COA’s judgment
and remanded.
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Summaries by Chris Cheatham of Cheatham Law Firm,
Dallas
The interior of truck a “suspicious place” under Tex.
Code Crim. Proc. art. 14.03(a)(1) because it was parked
in a vacant stadium parking lot in the middle of the
night and located in close proximity to the scene of a
burglary. Owen v. State, Nos. 13-10-00417-CR, 13-1000418-CR (Tex.App.—Corpus Christi Nov 10, 2011)
“At the time of [D’s] arrest, [officer] was aware of the fol
lowing facts: (1) [D] was ‘reclined’ inside a truck about one third
of a mile away from the scene of the burglary; (2) the truck
was parked, alone, in a high school stadium parking lot, even
though it was well after midnight; (3) the truck appeared to be
empty mere minutes before [D] was observed in the truck; (4)
[D] smelled of alcohol and had slurred speech; (5) [D] appeared
to be wet from the waist down; (6) [D] was not in possession
of any identification; and (7) [D] met the description of a man
observed at a burglary that occurred two weeks earlier in the
same town.”
Officer had RS to believe that road traversed by D was
private drive—such that D’s corner-cutting constituted
traffic offense—even though maps from Internet sites
labeled road as public street and even though several
official traffic control signs were on road. Meadows v.
State, 356 S.W.3d 33 (Tex.App.—Texarkana 2011)
“[Officer] testified that the Roadway was ‘not on our
maps that we use in the police department as a street. It’s
just a driveway.’ However, nothing in the record indicates
that [officer] had memorized or consulted these police maps
prior to the stop. [Officer] had personal experience with the
Roadway in dispute because he had ‘used that ATM before.’ . . .
Considering the officer’s prior experience in using the Roadway
and the conflicting evidence which supports both the view that
it was public and that it was private, we find that [officer] had
reasonable suspicion to believe that the Roadway was a private
drive.”
“Texas law does not require that a copy of the affidavit
be given to the owner of the premises to be searched

for the search to be valid, so long as the warrant clearly
incorporates the affidavit and the affidavit provides the
necessary particularity.” Greene v. State, 358 S.W.3d
752 (Tex.App.—Fort Worth 2011)
Officer had PC to arrest D for DWI, even though officer
was not certified to administer field sobriety tests
on the date she administered the tests to D and even
though her administration of the tests was not recorded
by the patrol car’s camera. Herrera v. State, No. 08-1000171-CR (Tex.App.—El Paso Nov 21, 2011)
“[Officer’s] testimony during the suppression hearing
showed that before conducting any field sobriety test, she
was both aware that [D] had been involved in a multi-vehicle
collision on an interstate highway and had observed [D] to have
unsteady balance, bloodshot eyes, slurred and slow speech, and
a very strong odor of alcohol emanating from his breath and
person. [D] informed [officer] that he had consumed three
or four beers, and [officer] testified that [D’s] breath-alcohol
results were above .08.”
Officer had PC to arrest D for walking on roadway
with adjacent sidewalk, even though officer admitted
portions of the sidewalk were obscured. McBride v.
State, 359 S.W.3d 683 (Tex.App.—Houston [14th Dist]
2011)
Local officer’s delay of traffic stop while waiting for
DPS trooper to perform field sobriety tests deemed
reasonable, where trooper had more experience and the
local officer’s department had policy against working
the interstate. Evans v. State, No. 11-09-00341-CR (Tex.
App.—Eastland Nov 30, 2011)
“[Officer] followed his department’s policy of not working
the interstate, waited for assistance from an officer with superior
training, and made use of the opportunity to gain more
training in field sobriety. We hold that this delay was done for
legitimate law enforcement purposes. We further hold that it
was reasonable to call [trooper] to the scene, where he then
diligently pursued a means of investigation[.]”
Stop was not a reasonable exercise of the community
caretaking function where officer merely observed
D sitting in the passenger seat of a car talking loudly
with the driver, exiting the car, walking around the car,
getting in the driver’s seat, and driving off. Alford v.
State, No. 05-10-00922-CR (Tex.App.—Dallas Dec 6,
2011)
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