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 Listserves
A partnership to engage community members in areas of significant
decisions, legislative and capital issues/updates, upcoming seminars
and events, and more . . .
 Legislature
A team of lobbyists involved in the legislative effort and keeping
members up to date.
 Ethics Hotline
If you have a question about ethics in criminal defense law, call the
hotline at 512-646-2734 and leave a message. You will receive a call
or several calls within 24 hours.
 Updated iPhone/iPad/Droid/Windows 7 App
An entire library of criminal codes and statutes in the palm of your
hand.
 Strike Force
Strike Force assistance to aid lawyers threatened with or incarcerated
for contempt of court.
 Voice for the Defense magazine—print and online
A subscription to the only statewide magazine written specifically for
defense lawyers, published 10 times a year.
 Membership Directory (printed or online)
Comprehensive listing of current TCDLA members, print or PDF
version, updated yearly. Online directory updated daily.
 Lawyer Locator
Online directory providing members an opportunity to list up to
three areas of practice for public advertising.
 Expert List
Extensive list of experts for all types of criminal cases, including
investigation, mitigation, and forensics specialists.
 Significant Decisions Report
Professional reports summarizing state and federal cases, emailed
weekly.
 TCDLA Discounts
Receive significant discounts on CLE seminars and TCDLA publica‑
tions. Discounted liability insurance with Joe Pratt Insurance.
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 TCDLA Logo for Member Use
Camera-ready art of the TCDLA logo is now available for use on
business cards, websites, etc.
 Membership Certificate
Display your TCDLA membership with pride! New members will re‑
ceive a personalized certificate by mail. Members of 25 years receive
a special certificate.
 Sprint Discount
Sprint has changed the process in how to receive their 15% dis‑
count. Please fill out the verification form and fax to TCDLA at
512.469.0512 or email to mrendon@tcdla.com and TCDLA will have
it submitted to Sprint.
 Enterprise Car Rental
Ten percent discount for TCDLA members. Enterprise is the largest
rental car company in North America in terms of locations and num‑
ber of cars, while providing the highest level of customer service.
The corporate account number for TCDLA members is 65TCDLA.
You may contact your local office directly or visit www.enterprise.com.
When booking online, enter your location, date, time, and the cor‑
porate account number. You will then be asked for your discount ID,
which is the first three letters of TCDLA (TCD). Make your reserva‑
tion at Enterprise Rent-a-Car.
 Subscription Services Inc.
Fifty percent discount off the cover price of more than 1,000 maga‑
zines, including Newsweek, New Yorker, Texas Monthly, etc. Visit
www.buymags.com/attorneys.
 State Motions CD
New members will receive a comprehensive CD of state forms and
motions,including DWI, post-trial, pretrial, and sexual assault mo‑
tions.
 Resources
Expansive library of research papers from renowned criminal de‑
fense lawyers and other valuable information and sites.
 Brief/Motion Bank
Access to a capital-specific motions bank and habeas corpus claims
for state and federal practice.

4 CLE and Events 4
 June 2013
June 12
CDLP | PD Training
San Antonio, TX
June 13
CDLP | Capital Update
San Antonio, TX
June 13–15
TCDLA | 26th Annual Rusty Duncan
Advanced Criminal Law Course
*Open to all
San Antonio, TX
Scholarships available from TCDLEI
June 14
TCDLEI Board Meeting, Executive
Committee, and CDLP Committee
Meetings
San Antonio, TX
June 15
TCDLA Annual Meeting**
San Antonio, TX
 July 2013
July 10
CDLP | Trainer of Trainers
South Padre Island, TX
July 10–14
TCDLA | Members Retreat
South Padre Island, TX
July 11–12
CDLP | Gideon’s Trumpet
South Padre Island, TX

July 26
CDLP | Best of the Best IV—Capital
Austin, TX
 August 2013
August 8–9
CDLP | Innocence for Attorneys
Austin, TX
August 9
CDLP | Gideon’s Trumpet
Corpus Christi, TX
August 16
CDLP | Nuts ’n’ Bolts | co-sponsored
with San Antonio Criminal Defense
Lawyers Association
San Antonio, TX
August 23
TCDLA | 11th Annual Top Gun DWI
Houston, TX
 September 2013
September 20
CDLP | Trial Strategies That Work
Abilene, TX
September 26–27
TCDLA | Voir Dire
Arlington, TX
Scholarships available from TCDLEI
September 28
TCDLA | TCDLEI Boards and CDLP
Committee Meetings
Arlington, TX

July 13
TCDLA/CDLP/TCDLEI | Orientation
South Padre Island, TX

 October 2013
October 9–10
CDLP | Innocence for Lawyers
Dallas, TX

July 26
CDLP | Ineffectiveness of Counsel
Granbury, TX

October 11–12
CDLP | 11th Annual Forensics
Dallas, TX

October 23–27
TCDLA | Round Top III
Round Top, TX
Scholarship available
October 25
CDLP | Trial Strategies That Work
Laredo, TX
 November 2013
November 7–8
TCDLA | Stuart Kinard Memorial
Advanced DWI Seminar
San Antonio, TX
November 21–23
CDLP | Capital Litigation
South Padre Island, TX
 December 2013
December 5–6
TCDLA | Sexual Assault
Austin, TX
Scholarships available

Seminars sponsored by CDLP are
funded by the Court of Criminal
Appeals of Texas. Seminars are
open to criminal defense attorneys;
other professionals who support
the defense of criminal cases may
attend at cost. Law enforcement
personnel and prosecutors are not
eligible to attend.
TCDLA seminars are open only
to criminal defense attorneys,
mitigation specialists, defense
investigators, or other professionals
who support the defense of
criminal cases. Law enforcement
personnel and prosecutors are
not eligible to attend unless noted
“*open to all.”
**Open to all members

Note: Schedule and dates subject to change. Visit our website at www.tcdla.com for the most up-to-date information.
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A Painful Victory
Tip Hargrove

Not too long ago I got a no bill from the local Grand Jury
on a sawed-off-shotgun case. The police report was written
in typical cop speak, which we all know is hardly ever an
example of the proper use of the King¹s English. The report,
nowhere on its face, mentioned the fact that a sawed-off
shotgun was involved. The report read like this: Report-

ing officer was advised by dispatch of a domestic violence
incident at Rock Brook Apartments. Reporting officer arrived
and found complaining witness in the parking lot. Complaining witness advised that suspect was in Apt. 12. Reporting
officer looked through the open door of Apt. 12, observed
suspect in the bathroom urinating with item #1 in his left
hand. Reporting officer approached suspect, removed item
#1 from him and locked it in the trunk of the patrol car.
The case was being presented to the Grand Jury by
the elected District Attorney, who had an excellent sense
of humor. My client and I were waiting in the hall; in this
jurisdiction, appearing before the Grand Jury is occasionally a good idea. As we waited, I could hear through the
door people start to snicker. The snickering soon turned to
about 2 minutes of belly laughs, then the District Attorney
emerged trying very hard to control herself. She advised me
that the Grand Jury had chosen to take no action against my
client, feeling that he had already suffered enough. As far as
I know, item #1 was tied in a knot, cut into little pieces, and
sold as scrap. Some victories are, indeed, more painful than
others.

Lydia Clay-Jackson

Hats Off . . .

W

President’s
Message

hen next you see Allen Place, David Gonzalez, Kristin Etter, Mark Daniel, Sharon
Johnson, and Bobby Mims, give them a big THANK YOU. These criminal defense
lawyers were extremely effective in maintaining the balance in our courtrooms. Their work
with the legislators and their aides proved to be most fruitful. Every one of these individu‑
als worked tirelessly on our association’s behalf, and thus, finally, for the residents of Texas.
Primarily because of their effort we’ll not have reciprocal discovery come from this session
of the Texas Legislature. However, for the next two years, we must earnestly work to educate
our legislators on the differences between “Brady” and “Discovery.”
I would like to thank those members who took to heart President Kennedy’s challenge
and asked what they could do for our association. I sincerely hope the TCDLA committee
chairs I steered you to were helpful. It is most heartening to have members who want to
volunteer their skills to “just help” other members. Our organization is fortunate to have so
many truly altruistic members.
I would like to thank the staff at our association’s headquarters; they are doing a wonder‑
ful job in keeping us moving forward, from seminar arrangements to fulfilling the different
committee needs.
I would like to thank you in advance for mentioning to your TCDLA district board
member that you have not yet had the pleasure of reading their article in the Voice, but
certainly are looking forward to it. I would like to thank all those board members who have
fulfilled their responsibility by submitting their articles.
Good verdicts to you all,
The Hat Lady

TCDLA Policy for Advertising in Voice for the Defense
1. All advertisements in the Voice for the Defense publication must be beneficial to individual members of TCDLA or TCDLA members’ clients.
2. All advertisements in the Voice for the Defense publication must not be in direct competition with the practice of any other member in providing legal services.
3. The Editor of the Voice for the Defense shall have final authority for approval or denial
of any submitted advertisement on the basis of content or propriety.
Call 512.478.2514 or write for our revised media kit.
6808 Hill Meadow Drive
Austin, Texas 78736

Events at Rusty Duncan for 2013
(June 13–15, 2013)

Welcome Reception

4:00-7:30, Wednesday, June 12: Come for the early-bird registration and stay to mix and mingle
over beer, wine, and hors d’oeuvres in Exhibit Hall B, Henry B. Gonzalez Convention Center.

Pachanga

An annual tradition—party from 6:30 to 9:00 pm, Thursday, June 13, at the residence of Gerry
and Christine Goldstein.

The TCDLA Awards Banquet

6:30-8:30, Friday, June 14, 2013 ($20): Celebrate the best in Texas criminal defense for 2012-13.
Awards for Lawyer of the Year, Hall of Fame, Pro Bono Lawyer of the Year, Presidential honors,
and golf winners. Enjoy an early evening of camaraderie while we congratulate the honorees and
enjoy a fabulous meal of Alamo Tenderloin Duet of Piloncilla-Rubbed Pork Tenderloin along with
an Ancho-Crusted Grilled Beef Tenderloin drizzled with Diablo Sauce. Dress casual. Limited
seating—sign up now.

Silent Auction!
Morning Fun Run/Bike Ride!
Golf at Silverhorn!

Joseph A. Martinez
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Executive
Director’s
Perspective

pecial thanks to our Dean of Students and Faculty, respectively, Lydia Clay-Jackson (Con‑
roe) and Tim Evans (Fort Worth), for the 37th Annual Texas Criminal Trial College held
in Huntsville. Very special thanks to our 46 faculty members who participated in the College.
We had 77 students from all parts of Texas attend the college. A list of the graduates of this
year’s College is on page 22 of this issue of the Voice and on our website. We would ask our
members to review the list and make it a point to congratulate these lawyers.
We thank the TCDLEI board for paying for the Hostility (Hospitality) Room at the College
for the students, faculty, and staff. We thank the Law Firm of Habern, O’Neil and Pawgan,
LLP, for sponsoring a Reception at the Stardust Room. We also thank the Dean Yarabeck
of the Sam Houston State University for providing us with a great environment for training
lawyers. We also thank Ms. Ann Broussard, Administrative Assistant to the Dean, for taking
care of us throughout the week of the College. We thank A. K. Khan, General Manager of
the University Hotel, for his and his staff ’s cooperation as well. We would not be able to put
on the College without everyone’s assistance, guidance, and cooperation.
Special thanks to Mimi Coffey (Fort Worth), Troy McKinney (Houston), Doug Murphy
(Houston), and Gary Trichter (Bandera), our course directors for the 20th Annual Mastering
Scientific Evidence in DUI/DWI Cases held in New Orleans. TCDLA does this event as a
co-sponsorship with the National College for DUI Defense (NCDD). This year marks the
eighth year of this unique working relationship between NCDD and TCDLA.
Troy McKinney is the Dean of NCDD. Special thanks to Rhea Kirk, Executive Director
for NCDD, for all of her cooperation in the past year. Thanks to everyone working together
we had 197 attendees.
Special thanks to the Honorable Senator Rodney Ellis and the Texas Indigent Defense
Commission (TIDC), who co-sponsored with TCDLA the Texas Commemoration of the
50th Anniversary of Gideon seminar. The event was held at the Texas Legislature in March.
Thanks to Jim Bethke, Executive Director of TIDC, for his guidance and cooperation. Thanks
to everyone’s support, we had 74 attendees.
Special thanks to Andrew Kerr, President of the San Antonio Bar, for allowing TCDLA/

CDLP to co-sponsor the 50th Annual Criminal Law Institute, healthy lifestyle options that will be available. Please pre-register
in honor of District Judge A. A. Semaan.INSTANT
Our moderators were at our TCDLA website and make your hotel reservations as
ESSED and PRINTED in as little as 5 MINUTES!!!)
John Convery and Robert Price. Thanks to everyone’s efforts we early as possible. The deadline for the hotel rooms at the Hyatt
www.conceptSR22.com
had 208 attendees. This is the oldest continuing legal education Regency, Menger Hotel, and La Quinta is May 14, 2013, or until
from:
in the state. TCDLA congratulates the San Antonio Bar for 50 full, whichever occurs first.
ACCURATE CONCEPT INSURANCE
Please help us get the word out on the 17th Annual TCDLA
years of dedication to educating the bar.
A
revolutionary
new
way
to
provide
the
Texas
SR-22
that will save
you
and
staff valuable
to be
held
onyour
Wednesday,
June 13, at the
Thanks to course directors Sarah Roland (Denton) and Da‑ Golf Tournament
time while also saving your clients money. No more waiting for your client to get that SR-22 to
beautiful Silverhorn Golf Club course. Prizes are awarded for
vid Moore (Longview) for theyour
Gideon’s
Trumpet
held
in
Long
staff, it’s always readily available at your fingertips.
view in April. Thanks to their efforts we had 58 attendees. We the top three teams. Registration fee includes lunch at 11:30 am.
and
Allows
thePam
Texas
be purchased
INSTANTLY!
printed from ANY computer—
Shotgun
start at 12:00.
also thank David
his wife
for SR-22
hostingto
a speaker
dinner and
ANY time.
The TCDLA Board of Directors invites you to attend the
and reception at their home in Longview.
 Safely protects your Client’s relationship with their current insurance provider by
Special thanks to course directors Sarah Roland (Denton) TCDLA Annual Members Meeting on Saturday, June 13, 2013,
utilizing an Operator’s Policy to provide the SR-22.
immedtoiately
of the 26th Annual
and Stan Schwieger
(Waco) for Gideon’s
Trumpet
Waco
in SR-22
 Automatically
e-mails
a PDF in
File
of the
the following
Client, tothe
theadjournment
Texas Department
Rusty
Duncan
Advanced
Criminal
Law
Course.
This should
April. We also thank
the
McLennan
County
Criminal
Defense
of Public Safety AND to your office . . . WITHIN 10 MINUTES!!!
approximately
at the
11:30
am in
Ballroom
B oftime
the Henry B.
Lawyers Association
for their
to INSTANTLY!
everyone’s beaccess
 Allows
you support.
and yourThanks
staff to
and print
Texas
SR-22
at any
from any computer . . . using only the basic
information
youCenter
already
in your
Gonzalez
Convention
in have
San Antonio.
help we had 91 attendees.
Client’s
file.is drawing to a close on May 27,
Are you interested in forming a local criminal defense
The 83rd Texas
Legislature

Unmatched
rates
plans
will save
Clients
overorganized?
traditionalPlease
methods.
Needmoney
help getting
contact Susan An‑
2013, unless Governor Perry calls
for aand
special
session.
Pleaseyourbar?
(Dallas)
at seapd@aol.com
or Ray Rodriguez (Laredo)
follow our legislative team
on thego
TCDLA
call derson
Please
onlinelistserve.
or callPlease
Jay Freeman
today
for more
information:
at
rayrodzatty@yahoo.com,
co-chairs
of the TCDLA Affiliate
the Home Office (512-478-2514) if you need to know
how
to
www.conceptSR22.com
Committee.
sign up for the TCDLA Legislative listserve.
ACCURATE CONCEPT
INSURANCE
Good verdicts to all.
The 26th Annual Rusty Duncan Advanced Criminal
Law
Dallas: 972-386-4386
Course is rapidly approaching. A fun bike ride willToll
be part
of the
Free:
800-967-4386

 INSTANT ON-LINE SR-22 
(PROCESSED and PRINTED in as little as 5 MINUTES!!!)

www.conceptSR22.com

AN ABSOLUTELY FREE SERVICE FOR YOUR FIRM
A revolutionary new way to provide the Texas SR-22 that will save you and your staff valuable
time while also saving your clients money. No more waiting for your client to get that SR-22
to your staff, it’s always readily available at your fingertips.
 INSTANTLY! allows your Client to purchase and print the Texas SR-22 from ANY
computer — ANY time.
 SAFELY! uses an Operator’s Policy to protect your Client’s relationship with their
current insurance provider.
 WITHIN 10 MINUTES! emails the original SR-22 to your Client, the Texas DPS AND
your office.
 IMMEDIATELY! allows you and your staff to access and print the Texas SR-22 from
our website.
 UNMATCHED! rates and plans will save your Clients money over traditional methods.
Please go online or call Jay Freeman today for more information:

www.conceptSR22.com
From: ACCURATE CONCEPT INSURANCE
Dallas: 972-386-4386  Toll Free: 800-967-4386
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Robert Pelton
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“

Ethics &
The Law

ool Hand Luke” is a 1967 American prison drama film starring Paul Newman in the
title role as Lucas “Luke” Jackson, a prisoner in a Florida prison camp who refuses to
submit to the system and observe the established pecking order among prisoners. In a 1940s
setting, Luke is arrested and sentenced to prison for two years after vandalizing parking
meters. Luke’s resistance to observe the pecking order runs afoul with the prisoners’ leader,
Dragline. Luke takes a beating from Dragline and eventually earns his respect and that of
the other prisoners. Luke’s sense of humor and independence inspires the other prisoners.
After winning a game of poker against Dragline with a hand worth nothing, Luke comments
that “sometimes nothing can be a real cool hand,” to which Dragline bestows on him the
nickname “Cool Hand Luke.”
After getting the news that his mother passed away, Luke escapes from prison but is
eventually recaptured. Luke manages to escape the prison a few more times after that but
each time is recaptured and punished. Upon his return, the warden, also referred to as the
Captain, would deliver his warning speech to the inmates that began with the line, “What
we have here is a failure to communicate.” Each time, Luke’s punishment entailed digging
a grave-sized hole in the camp yard, filling it back in, and then being beaten by the guards.
Luke eventually caves in and begs for mercy, causing the prisoners to lose respect for him.
On his final attempt to escape, Luke steals a prison dump truck with Dragline. They travel
to a church but police eventually catch up to them. Dragline surrenders peacefully but Luke
makes a bold move and mimics the Captain’s famous line of “What we’ve got here is a fail‑
ure to communicate.” He is immediately shot in the neck and dies. His actions restore his
reputation among the prisoners.
When you get hired or appointed on a case, remember you are the one the client and
family are looking to for saving the day. Failure to communicate is one of the top reasons clients
become unhappy and file grievances. Good communication, even if the case has bad results,
will save you a lot of misery. Spending nights and weekends worrying about a grievance,
writ, or worse can be minimized if you simply talk to your client. Try to find an ally who is
related to or who knows your client well who can be trusted. Get a waiver from your client
so you can talk to that person. Engage them as your ally so they can spend hours talking
about the case with the client. You can then spend your time lawyering and not babysitting.
Clients have put their life in your hands and look to you to help them. Make it clear from

the beginning that you cannot perform miracles, and do not be
overly optimistic. Many lawyers get the check and then never
talk to their clients. A short phone call or jail visit can go a long
way to ease a client’s fear. Be honest with them. Send letters to
the client even if it is to say hello, hope you’re okay, and we are
working on your case. Many times clients come in and you ask
who their prior lawyer was—and they don’t remember. You
want them to remember you because they can send you more
business and tell all their friends and neighbors how great you
are. Return your phone calls.
COMMUNICATE WITH COURT PERSONNEL. A
friendly “hello, how are you doing” goes a long way. Be polite
but firm, and don’t let your client see you hugging or laughing
with the prosecutor. Remember who brought you to the dance.
Being friends with a DA may be great but not in front of a cli‑
ent. If you were accused of crime and hired a lawyer, would
you want to see them together in a bar or restaurant or playing
baseball together? I don’t think most people would. You are
fighting a battle for your client, and the odds are always against
you. Percy Foreman worked until the end. The last time I saw
him, he was lying on a couch in his office barking orders to his
staff. Look and act like a lawyer, carry a file even if you have a
magazine in it or a briefcase when you go to court. Reach out
for help if you need it on a case. Get involved with TCDLA and
HCCLA. Get on the listserve. Many smart people like Michael
Mowla will help. ”
COMMUNICATE WITH YOUR TEAM AND KEEP
YOUR HOUSE IN ORDER. With all the technology available
now, save important emails or keep a pad by your bed so when
you wake up at midnight with a good idea you can write it down,
and document the content of client calls. If it isn’t written down
and documented in your file and with your staff, re-creating
your recollection for a grievance or lawsuit is less enjoyable
than an IRS audit.
COMMUNICATE WITH YOUR COLLEAGUES. Right
now there are several members of this organization who are
very ill, in hospitals, rehabs, nursing homes, AA meetings, go‑
ing through a divorce, or dealing with the loss of a loved one.
Reach out to those people and make an offer to help. Many
lawyers in Houston have died, and it is comforting to know
that members of TCDLA and HCCLA are helping to resolve
their cases. No one can get out of here alive, so keep your affairs
in order to protect your clients as well as your loved ones left
behind. Effective documentation will save you in front of the
grievance committee—as well as your estate against a lawsuit
after you’re long gone.
COMMUNICATE TO THE BAR WHEN REQUIRED. If
a lawyer, be it defense lawyer, prosecutor, or judge, violates the
canon of ethics, you are duty bound to report it. Robb Fickman

leads the charge in Houston and elsewhere to aid in filing judicial
complaints. Like Warren Burnett, he spent a lot of time in West
Texas. A friend of mine who rode the rodeo circuit said when
you deal with people who have spent time there, you better
have your tennis shoes on tight because they are tough people.
Burnett and Fickman are in that category. Like Luke Jackson
found out, a failure to communicate can be disastrous. Many
lawyers find themselves with a writ or sitting in front of a griev‑
ance committee, hearing them say, as the Captain did, “What
we’ve got here is a failure to communicate.”

Fallen But Not Forgotten . . .
TCDLEI Memorializes
Charles Baldwin
Quinn Brackett
Peter Bright
Jack H. Bryant
Phil Burleson
Ward Casey
Byron Chappell
Emmett Colvin
Rusty Duncan
C. David Evans
Elaine Ferguson
C. Anthony Friloux Jr.
Richard W. Harris
Odis Ray Hill
Weldon Holcomb
Floyd Holder
W. B. “Bennie” House
David Isern
Hal Jackson
Knox Jones
Joe Kegans
George F. Luquette
Ken Mclean
Kathy McDonald
Harry Nass
Anthony Nicholas
David A. Nix
Rusty O’Shea
Charles Rittenberry
George Roland
Travis Shelton
Robert William Tarrant
Doug Tinker
Don R. Wilson Jr.
Memorialize a fellow member.
Contact: chattersley@tcdla.com

Members Trip to
South Padre Island July 10-14
Select all events—4 fun days in the sun:
$108 Adults: #_____ = $_____, $57 Kids (under 12): #_____ = $_____
Wednesday, July 10, 6:45 pm, Dinner at Sea Ranch: Includes tea, appetizers, salad and sinful seafood platters with sides while
enjoying the great company of your President, Bobby Mims. Located on S. Padre Blvd.
$35 Adults: #_____ = $_____, _$10 Kids (under 12): #_____ = $_____
Thursday, July 11, 12:45 pm, Beach Bar-b-que: Bill Trantham and the outlaw grillers will barbecue a feast you don’t want
to miss. Food and beverages will all be included. Bring the entire family out to enjoy the day. Located Beach Access #5
Free! Adults: #_____, Kids: #_____
Friday, July 12, 3:00–5:00 pm, Sand Castle Lessons/Building: Adults and kids learn to build the castles of your dreams using
3 simple steps—no previous experience or creative ability is necessary. Our job is to make sure that in two hours you have all the skills
you will need for a lifetime of building on the beach. Located at hotel.
$20 Adults: #_____ = $______, _$20 Kids (under 12): #_____ = $_____
Friday, July 12: 7:00 pm, Breakaway Dinner Cruise: Private two-hour cruise for TCDLA, with a sunset dolphin watch, dinner
and fireworks. Dinner includes Barbecue Beef Brisket, Barbecue Chicken, Ranch-Style Beans, Macaroni Salad, Potato Salad, Sliced
Bread, Pickles, Jalapeños and Tea. Adult beverages provided or bring your own! Located at Port Isabel.
$33 Adults: #_____ = $_____, _$22 Kids (under 12): #_____ = $_____
Saturday, July 13, 7:00 pm, Luau with the Mims: Join us for a beach luau while we roast a whole pig. Enjoy a feast for kings
and queens while watching hula dancers and a fire dancer. Come get a lei from President Bobby Mims! Located at hotel.
$20 Adults: #_____ = $_____, $5 Kids (under 12): #_____ = $_____
Register for seminar too:
Wednesday, July 10: Trainers of Trainers: 8 am–3 pm
Thursday/Friday, July 11–12: 8 am–12 pm—Gideon’s Trumpet
Saturday, July 13: TCDLA/TCDLEI/CDLP Orientation

q $35
q $55
q free

Pearl South Padre

Contact Information
Name _____________________________________________________ Bar Number _____________________________________
Street Address ________________________________________ City ___________________ State ____ Zip _ _______________
Phone ___________________________ Fax ___________________________ Email _____________________________________

Payment Information (send to 6808 Hill Meadow Drive, Austin, TX 78736, or fax w/ credit card info to 512-469-0512)
q Check enclosed (payable to TCDLA)
q Visa q Mastercard q American Express

q Discover

________________________________________________________________________________________________________________________
Credit card number
Expiration date
________________________________________________________________________________________________________________________
Name on card
Signature
A071013

www.tcdla.com

Save the date !
September 26–27, 2013

Voir Dire
Tim Evans & Bob Hinton
Sheraton Arlington
Arlington, Texas

Buck Files

A

conflict of interest between a lawyer and a client is a terrible thing. Even an allegation
that such a conflict existed at the time of the lawyer’s representation of the client can
haunt the lawyer for years to come. The safest course to take when there is such an allegation
is for the lawyer to run away and fight another day.
This truth came to mind as I read the opinion of the United States Court of Appeals for the
D.C. Circuit in United States v. Lopesierra-Gutierrez, ___ F.3d. ___, 2013 WL 764974 (D.C. Cir.
2013) In that case, the Court held—as a matter of first impression—that a conflict of interest
resulting from Lopesierra’s counsel’s alleged receipt of laundered funds as payment for legal
service was not per se unwaivable. The Court affirmed Lopesierra’s conviction and sentence.
[The Background of the Case]
Samuel Santander Lopesierra-Gutierrez, a Columbian national, was indicted for
conspiring to distribute cocaine with the knowledge or intent that it would be im‑
ported into the United States in violation of 21 U.S.C. §§ 959(a) 960, and 963. He was
extradited from Columbia to the United States and sat in the courtroom for almost
two months listening to the government introduce testimony about his participation
in the conspiracy. He was found guilty and an unnamed United States District Judge
imposed a below-the-guideline sentence of 300 months. Lopesierra gave notice of
appeal.
The opinion of the Court was authored by Judge Tatel, a blind jurist who writes
with great clarity.
Judge Tatel’s opinion reads, in part, as follows:

Federal
Corner

[The Bombshell]
Lopesierra’s first and most serious contention is that his trial counsel suffered
from a conflict of interest that amounted to a Sixth Amendment violation that
prejudiced his defense. Here’s what happened. Quite literally on the eve of trial,
the government discovered that a cooperating witness would testify that, in the
course of laundering money in the United States for Lopesierra, he had sent
$96,000 to Lopesierra’s attorney to cover legal fees. This testimony was part of the
government’s evidence regarding the statutorily required nexus between Lopesi‑
erra’s activities and the United States. The government informed the court about

the potential conflict of interest, explaining that the
witness’s testimony had spawned a Department of
Justice investigation into whether the attorney had
violated 18 U.S.C. § 1957, which criminalizes mon‑
etary transactions in property derived from unlawful
activity. Arguing that the testimony and resulting
investigation created an actual conflict of interest,
the government moved to disqualify the attorney.
[The District Court’s First Status
Conference and What Followed]
At a status conference the next day, Lopesierra’s at‑
torney insisted that he had no intention of withdraw‑
ing, that the witness could testify without identifying
him as the recipient of the laundered funds, and
that Lopesierra could waive any conflict. Speaking
for himself, Lopesierra told the court that he was
happy with the attorney’s work and wanted him to
continue. Following the conference, Lopesierra filed
a response to the government’s motion, which was
signed by both the purportedly conflicted attorney
and a law professor from whom the attorney had
sought advice. In that response, Lopesierra main‑
tained that he had the right to continued representa‑
tion by his counsel of choice notwithstanding the
alleged conflict of interest. According to Lopesierra,
the conflict could be avoided so long as the witness
never mentioned the attorney by name. He also em‑
phasized that he wished to waive any potential con‑
flict of interest. In response, the government agreed
that Lopesierra could waive the conflict—so long
as he did so knowingly and voluntarily. The gov‑
ernment also acquiesced to a stipulation about the
laundered funds that omitted the attorney’s identity.
[The District Court’s Second Status Conference]
The district court then held another status confer‑
ence, at which Lopesierra was represented by ap‑
pointed conflict counsel and at which the law profes‑
sor appeared by telephone. Both lawyers, as well as
the government, agreed that Lopesierra could waive
any conflict of interest. After considering both par‑
ties’ statements and submissions, the district court
concluded that any conflict of interest was in fact
waivable. It then proceeded to engage Lopesierra,
again represented by conflict counsel, in a detailed
waiver colloquy. In response to the court’s question‑
ing, Lopesierra assured the court that he was aware

of the source of the conflict, that he understood its
nature, and that he knew he had a right to conflictfree representation. Lopesierra confirmed that he
had been thoroughly advised by conflict counsel,
insisted that he had carefully considered his waiver
decision, and made clear that he understood he was
waiving his right to later claim that he had been
prejudiced by a conflict of interest. Given all this, the
district court found that Lopesierra had “knowingly,
intelligently, [and] voluntarily waived any conflict
of interest.” Lopesierra’s original attorney went on
to represent him at trial.
[Lopesierra’s Appellate Issues]
On appeal, Lopesierra, now represented by new
counsel, argues that he was denied his Sixth Amend‑
ment right “to have the Assistance of Counsel for his
defence,” U.S. Const. amend. VI, which includes a
“correlative right to representation that is free from
conflicts of interest.” Wood v. Georgia, 450 U.S. 261,
271, 101 S.Ct. 1097, 67 L.Ed.2d 220 (1981). Lopesi‑
erra begins by attempting to demonstrate that “an
actual conflict of interest adversely affect[ed] the
adequacy of [his] representation.” United States v.
Taylor, 139 F.3d 924, 930 (D.C.Cir.1998) (citing Cuyler v. Sullivan, 446 U.S. 335, 349–51, 100 S.Ct. 1708,
64 L.Ed.2d 333 (1980)). Only then does he turn to
the question whether his waiver bars his claim. We
begin with the decisive issue: waiver.
[The Concept of Waiver]
Criminal defendants frequently waive their constitu‑
tional rights. By entering a guilty plea, for instance,
a defendant waives rights as fundamental as the
“privilege against compulsory self-incrimination,
[the] right to trial by jury, and [the] right to confront
his accusers.” McCarthy v. United States, 394 U.S.
459, 466, 89 S.Ct. 1166, 22 L.Ed.2d 418 (1969). Of
course, such waivers are subject to strict oversight
by the court, which must find that they are made
knowingly and voluntarily. See Godinez v. Moran,
509 U.S. 389, 400, 113 S.Ct. 2680, 125 L.Ed.2d 321
(1993). Like these other constitutional rights, the
Sixth Amendment right to conflict-free representa‑
tion is subject to knowing and voluntary waiver. See
Wheat v. United States, 486 U.S. 153, 160, 108 S.Ct.
1692, 100 L.Ed.2d 140 (1988); see also United States
v. Childress, 58 F.3d 693, 734–36 (D.C.Cir.1995) (per

curiam). A defendant’s power to waive this right
is grounded in another right situated in the Sixth
Amendment: the right to counsel of choice. See
Wheat, 486 U.S. at 160.
[The Two Sixth Amendment Rights
and the Court’s Own Institutional Interests]
In cases like this, where a defendant’s chosen coun‑
sel suffers from a conflict of interest, the two Sixth
Amendment rights come into clear conflict. Also im‑
plicated are the court’s own institutional interests, as
guaranteeing conflict-free counsel protects not just
defendants’ rights, but also the “[f]ederal courts[’]
. . . independent interest in ensuring that criminal
trials are conducted within the ethical standards of
the [legal] profession and that legal proceedings ap‑
pear fair to all who observe them.” Id. at 161. Taking
the court’s interests into consideration, the Supreme
Court has held that a defendant’s counsel-of-choice
right may sometimes be trumped by a conflict of
interest. See id. at 159 (“[T]he essential aim of the
Amendment is to guarantee an effective advocate
for each criminal defendant rather than to ensure
that a defendant will inexorably be represented by
the lawyer whom he prefers.”). Specifically, a court
may decline to accept a waiver if the conflict of in‑
terest jeopardizes the integrity of the proceedings.
See id. at 162; see also Childress, 58 F.3d at 734–36.
In making this determination, a court balances the
defendant’s right to choose his representative against
both the defendant’s countervailing right to conflictfree representation and the court’s independent in‑
terest in the integrity of criminal proceedings. Cf.
United States v. Edelmann, 458 F.3d 791, 806–07
(8th Cir.2006). The outcome of that balance turns
on the nature and extent of the conflict. We review
a district court’s decision to accept or reject a waiver
for abuse of discretion. See Childress, 58 F.3d at 734.
[Can the Conflict be Unwaviable?]
Attempting to get around his waiver, Lopesierra
argues that his lawyer’s conflict of interest was so
serious that it was simply unwaivable. Alternatively,
he contends that, even if the conflict was waivable,
his waiver was neither knowing nor voluntary.
***
[The Conflict Here Is Not Unwaivable.]
Alternatively and more narrowly, we take his posi‑

tion to be that such conflicts are unwaivable at least
where the attorney’s supposed crime is related to
the defendant’s.
***
Lopesierra points to no circuit that has accepted
the proposition that attorneys who are the subject
of criminal investigations are incapable of providing
constitutionally adequate representation, and the
government identifies numerous circuits that have
rejected it. See, e.g., Edelmann, 458 F.3d at 806–08;
Reyes–Vejerano v. United States, 276 F.3d 94, 99 (1st
Cir.2002); United States v. Montana, 199 F.3d 947,
949 (7th Cir.1999).
***
This line makes sense. Whenever an attorney is or
is likely to be the subject of a criminal investigation,
courts worry that he might attempt to curry general
favor with the government by pulling punches. Al‑
though this concern is serious, it hardly supports a
conclusion that “no rational defendant would know‑
ingly and voluntarily desire the attorney’s represen‑
tation.” United States v. Martinez, 143 F.3d 1266, 1270
(9th Cir.1998) (internal quotation marks omitted).
But when the attorney’s alleged criminal activity is
“sufficiently related to the charged crimes,” Fulton,
5 F.3d at 611, courts have an additional concern:
the attorney’s “fear that evidence concerning [his]
involvement might come out” could potentially “af‑
fect virtually every aspect of his . . . representation of
the defendant.” Id. at 613. For instance, the attorney’s
advice to a defendant about whether to cooperate,
plead guilty, or take the stand could be colored by the
attorney’s calculations about the likelihood that the
defendant’s cooperation or testimony would reveal
evidence of his own crimes.
Given the seriousness of this kind of conflict, we
might agree . . . that when an attorney is accused of
a “sufficiently related” crime, the resulting conflict
“create[s] a real possibility that the attorney’s vigor‑
ous defense of his client will be compromised.”
***
But that is not this case. Lopesierra’s attorney was
accused only of accepting payment for his services
in laundered funds. True, those laundered funds
were allegedly the product of the charged cocaineimportation conspiracy. That, however, was the full
extent of his supposed connection to Lopesierra’s
crimes. Although the attorney’s alleged criminal ac‑

tivity thus in some sense “related” to Lopesierra’s, we
see a significant difference between an attorney who
conspired with the defendant to distribute drugs and
one who was merely paid in laundered funds. In the
former case—where it is impossible to discern, for
instance, which witnesses the attorney might decline
to call or hesitate to cross-examine for fear they will
implicate him—every single aspect of representation
could be infected, every choice suspect. But where
the relationship between the attorney’s alleged crime
and the defendant’s is as attenuated as here, the ex‑
tent of the conflict is clear and can be mitigated by
stipulation. A rational defendant—who may well
have been responsible for and fully aware of the fact
that his attorney was paid with profits from unlaw‑
ful activity—could thus make an informed choice
to proceed in such a circumstance.
[The Court’s Holding]
Accordingly, we hold that where the only relation‑
ship between the attorney’s possible crime and the
defendant’s is the receipt of laundered funds and
where a stipulation bars presentation of incriminat‑
ing testimony, the resulting conflict is not per se
unwaivable. See United States v. Saccoccia, 58 F.3d
754, 771 (1st Cir.1995)(upholding waiver where the
attorney allegedly “conspired with appellant to laun‑
der the fruits of unlawful activity”). In cases such
as this, the knowing and voluntary requirement,
coupled with the abuse of discretion standard, strikes
the appropriate balance between protecting defen‑
dants from conflicted representation and preserving
their right to counsel of choice. If in the context of a
particular case the district court believes a conflict
is intolerable, it may decline to accept a defendant’s
waiver. But here, where the conflict was less serious,
the district court acted well within its discretion
by concluding that Lopesierra’s right to counsel of
choice carried the balance.
[Lopesierra’s Waiver Was Both
Knowing and Voluntary]
This brings us, then, to Lopesierra’s fallback po‑
sition—that his waiver was neither knowing nor
voluntary. But we have no doubt that it in fact was
both. The district court held multiple hearings on
this issue and went to great lengths to ensure that
Lopesierra, who was represented by an independent
attorney, was fully aware of the nature of the conflict

and the consequences of waiver. The court explained,
for instance, that because the attorney was himself
the subject of a related criminal investigation, he
might “have a divided loyalty between his interests
and [Lopesierra’s] interests” and could “be in some
way tempted to take actions that might not be to
[Lopesierra’s] benefit in order to assist himself in
connection with this other investigation.” It further
emphasized that Lopesierra had a right to an at‑
torney who lacked such a conflict and warned that
“going forward could be ill-advised.” In response
to all of this, Lopesierra repeatedly told the court
that he was “100 percent” determined to continue
with the attorney who had been representing him
for three years. He also assured the court that he
understood he was waiving any argument that he
was “in some way prejudiced because [the attorney]
had this conflict of interest.”
[The Usual Conclusion in These Cases]
We cannot conceive of—and Lopesierra fails to sug‑
gest—anything more the district court could have
done to protect his rights. In the end, Lopesierra
made a rational and informed decision that, given
the stipulation and the limited nature of his attor‑
ney’s conflict, he wanted to proceed. That he now
wishes he had chosen differently gives us no reason
to doubt the validity of that choice.

My Thoughts
7 So, what’s the rest of the story? I spoke with Carmen D.

Hernandez, who was appointed by the Court to represent
Lopesierra on appeal, and she answered that question. No
charges have been brought against Lopesierra’s trial counsel.
He is a well-respected member of the Bar of the District of
Columbia and will not face criminal prosecution.
7 It is, perhaps, for that reason that the opinion never men‑
tions him by name—which I found most unusual as I read
the opinion.
7 Was it worth $96,000 to go through the trauma of a twomonth trial and embarrassment that the lawyer must have
experienced while this case was on appeal? Only the lawyer
can answer that question.
Buck Files, a member of TCDLA’s Hall of Fame and the President of
the State Bar of Texas, practices in Tyler, Texas, with the law firm
Bain, Files, Jarrett, Bain & Harrison, PC.

Proposed Bylaws Changes
as Approved and Recommended by the TCDLA Board
Submitted by Adam Kobs & Coby Waddill, Bylaws Chairs,
to be voted on in June 2013 in San Antonio
Article VI—Meetings
Sec. 3. Special Board Meeting.
The Board of Directors shall hold such special meetings as may be called by the President or upon written request by at least
eight (8) members of the Board of Directors. This shall include Internet Votes.
Sec. 6. Voting
(a) The transaction of business at each quarterly meeting or special board meeting shall be by a majority of a quorum vote of
the members of the Board of Directors in good standing, including past presidents, who are physically present and voting.
A minimum of thirty-three Board of Director Members, including past presidents, physically present at the roll call of the
meeting shall be required to reach a quorum. Once a quorum is reached, there is a deemed quorum until the meeting is
adjourned.
(b) The transaction of business at each annual meeting shall be by a majority vote of the members in good standing who are
present and voting, except as to the election of officers, directors, and associate directors which is governed by Article
VIII.
Sec. 7. Commencement of Meetings
Each meeting shall be commenced by the president calling the meeting to order and immediately thereafter shall cause the
roll to be called to determine whether there is a quorum present.
Sec. 8. Rules of Meetings
All Membership and Board of Directors meetings shall be conducted in accordance with Robert’s Rules of Order, unless
otherwise provided therein. All Executive Committee and other committee meetings may be conducted in accordance with
Robert’s Rules of Order, upon proper motion. Electronic voting via the Internet for the Board of Directors shall not be in accordance with Robert’s Rules of Order, but shall be conducted as provided herein.
Article VII—Board of Directors
Sec. 4 Procedures
The Board of Directors may act by telephone, by email, or any other method approved by the Executive Committee.
Sec. 5. Vacancies
A vacancy occurring on the Board of Directors caused by death, resignation or removal of the person elected or appointed
thereto may be filled by appointment of any eligible member by the President, subject to the confirmation by the Board of
Directors. Confirmation shall be secured at the option of the President either by a majority vote of the quorum of the directors or by a poll of the directors. The failure of any director to send in his or her vote within ten days after the date the poll is
placed in the mail to him or her shall be counted as a vote for confirmation. Under this section the appointee’s term ends at
the adjournment at the annual meeting at which the term of the director or associate director replaced by death, resignation,
or removal would end.
Sec. 6. Removal and absences
An elected officer or director may be removed for cause by a vote calling for such removal by a majority of all the Board of
Directors present at such meeting, after notice and an opportunity to be heard. Removal may result from failure to attend two
consecutive meetings of the Board of Directors without good cause. The Executive Director shall receive and approve written
requests for excused absences for good cause.

Sec. 7. Qualifications
All Members of the Association who are authorized to vote are eligible to become members of the Board of Directors by election or appointment.
Article XII—Procedure for Voting
a) All business transacted by the Executive Committee, the Board of Directors, and committees shall be by majority vote of
the quorum present. A quorum for the transaction of business of each respective committee is a majority of the members.
A quorum for the transaction of business of the Board of Directors is ten (10) thirty-three (33) members, including past
presidents in good standing of the Board of Directors.
b) Internet Voting
1. If there is business that a majority of the Executive Committee deems necessary to determine before the next scheduled
quarterly meeting, Special Board Meeting, or annual meeting, the matter can be determined by discussion and vote over
the Internet.
2. A quorum for an Internet Vote shall be at least thirty-three (33) Board of Directors Members, including past presidents.
All business transacted by the Internet voting shall be by a majority of the quorum voting.
3. The business matter under consideration shall be presented by the Executive Committee as an executive committee
motion by email to the email address that each member of the Board of Directors has provided to the Association. A
second to the motion shall not be necessary. No amendment of the executive committee motion is permitted.
4. There will be a period of discussion of no less than 3 full business days. A business day shall be considered 8 a.m. to 5
p.m. Central Time.
5. After the period of discussion a vote shall be held. The period of voting shall be determined by the Executive Committee, but shall be no less than twenty-four (24) hours beginning at 9:00 a.m. the first business day after the discussion
period has ended. One Motion to Table is allowed, but must be made during the discussion period. If there is a Motion
to Table and a second to the motion, which must be made during the discussion period, then after the discussion period,
there will be a voting period of not less than twenty-four (24) hours to vote on the Motion to Table beginning at 9 a.m.
on the first business day after the discussion period has ended. If the Motion to Table passes by a majority of those
voting on the Motion to Table, then the business matter subject to the vote will be placed on the agenda for the next
regularly scheduled quarterly or annual meeting. If the Motion to Table does not pass, there will be an additional voting
period of not less than twenty-four (24) hours beginning at 9 a.m. on the first business day after the vote on the motion
to table expires to vote on the matter under consideration.
6. Members shall vote according to the instructions included in the email with the proposed business matter. Once a vote
is cast, the vote cannot be changed. The votes shall be counted by the Executive Director and published to the Board
of Directors by email and to the membership of the organization by the regular procedures for such business matters.
There shall be no secret ballots. The Executive Director shall ensure that the ballot cast by each person is visible to the
other voters as the ballots are cast.
7. At the next regularly scheduled quarterly or annual meeting, the Executive Committee Motion and resulting vote of any
business conducted by Internet voting under this section will be included on the Agenda for the meeting and reported
to the Board of Directors. At this time, a motion to reconsider the matter may be made by a member of the Board of
Directors. A Motion to Reconsider shall require a majority of the quorum present at the beginning of the regularly called
meeting to be approved. There shall be no discussion on the Motion to Reconsider. If the Motion to Reconsider is approved, the matter will be placed on the agenda under “Old Business.” Discussion and voting will be as any other business item on the agenda.
Article XIII—Amendment
These Bylaws may be amended by majority vote of the members present and voting at any annual or special meeting of the
membership.
Article XIV—Bylaws Dissolution

Send your letters, pictures, gripes, bonehead gaffes, or whathave-you to chattersley@tcdla.com.

Kudos
 Kudos to the firm of Habern, O’Neil and Pawgan, LLP,
of Huntsville. The Houston Lawyers Association and the
Houston Lawyers Foundation in June honored the firm
with the Matthew W. Plummer Sr. Justice Award in honor
of the black Houstonian who challenged Jim Crow laws
in Harris County and—eventually—won. Bill Habern’s
work with the prison and parole system also has been
honored by the Harris County Criminal Lawyers Association, which last year gave him its Lifetime Achievement
Award. Congratulations on another feather in the cap.

Kudos to Houston’s Brian Wice for being honored by the State
Bar with one of their Standing Ovation Awards. The award is
one of only six given among hundreds of speakers to one of
their outstanding speakers in continuing legal education for
2012. Congratulations, Brian.

The Texas Tech contingent has a lot to cheer about lately. Pat
Metze, who in September was promoted to full professor at
the Tech law school, was awarded the Spencer A. Wells Award
for Creativity in Teaching. And the Criminal Clinical Program
received the Teaching Academy and the Office of the Provost’s
Departmental Excellence in Teaching Award. Pictured at the
award reception (from left) are Pat, Assistant Public Defender
for the Caprock Regional Public Defender Office and Clinic
Charlie Pelowski, Clinic Teaching Fellow Terri Morgeson, Chief
Public Defender for the Caprock Regional Public Defender
Office and Clinic Donnie Yandell, Director of Clinical Programs
Professor Larry Spain, Deputy Public Defender for the Regional
Public Defender for Capital Cases Philip Wischkaemper, and
Assistant Public Defender for the Regional Public Defender for
Capital Cases Dennis Reeves. Kudos all around, people.
 Matt Heermans landed the two-word verdict on his first
DWI case in Brazoria County Court at Law 3. Arresting officer wanted a blood test (no breath test offered),
which D assented to after speaking with his attorney. Jury
didn’t see that as a full-blown refusal. Matt lost a suppression hearing, but officers claimed to know this was
a DWI prior to stopping the vehicle. One officer stated
that he had probable cause for DWI arrest after merely
getting a phone call from his off-duty buddy about a
truck stopped in the road. D was polite, looked good on
some tests, not so much on others. Very slight speech
slur. Traffic infractions leading to arrest were illegal but
not indicative of DWI. D admitted to drinking three beers
three hours earlier. Cops found two cold unopened beers
behind the front seats. DA would not budge on offer. Jury
deliberated four hours over a two-day period: not guilty.
Congratulations, Matt. The first one’s the sweetest.
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I. Introduction
This is a continuation of a previous article on Texas enhance‑
ment law. Because enhancements are governed by many differ‑
ent areas of law, this article’s theme is to provide an organized
framework to evaluate the issues raised by enhancement. The
first part focused on an overview of enhancement law, pretrial
issues, and admissibility of evidence proving enhancement al‑
legations. This second part moves to evidentiary sufficiency, a
discussion of collateral attacks targeted on enhancement issues,
appellate remedies available for successful post-trial challenges.
Again, as mentioned in part one, it is important to remem‑
ber there are two basic types of enhancements. The first type is
a general enhancement that only increases the penalty range.1
The second type is a prior conviction that actually becomes an
element of the charged offense and creates a new statutorily

defined crime with its own penalty range.2 While both types of
enhancements share many common characteristics, procedural
difference do sometimes arise.

II. S
 ufficiency of the Evidence to
Support Enhancement Findings
a. General Considerations
Concerning Sufficiency
There is a distinct difference between admissibility and sufficiency of evidence to prove the issue upon which it is offered.3
Even though the evidence was properly admitted, a sufficiency
review must still be made.4 For instance the “presumption of
regularity,” discussed below, is often addressed by reported
cases both in terms of admissibility and sufficiency; however,

the regularity of the document does not always make it sufficient
to prove the object fact at issue.5
Prior convictions offered for enhancement must meet the
legal sufficiency standard of proof beyond a reasonable doubt.6
Direct appeal challenges to the legal sufficiency of enhancement
evidence need not be preserved by objection.7 Nor are findings
of insufficient evidence subject to a harm analysis.8
Pleas of true and testimonial admissions will normally
waive any sufficiency challenge.9 Stipulations operate like a
plea of true.10 As judicial admissions, these acknowledgments
satisfy the State’s burden of proof.11 The only exception is when
the “the record affirmatively reflects” the prior conviction can‑
not be used for enhancement.12 This means the defendant must
demonstrate any deficiency or the defect must be apparent from
the evidence offered to prove the prior conviction.13 When not
conceded by the defendant, sufficiency challenges are reviewed
in relation to the two basic elements necessary to prove en‑
hancement: i.e., proof the conviction exists and showing the
defendant’s identity as the person convicted.14 These elements
will be discussed separately detailing certain aspects essential
to prove the object facts.
b. Showing a Conviction Exists
		

1. Presumption of Regularity Accorded
to Governmental Records

Governmental records are the most typical manner of
proving a prior conviction exists. These records are accorded
a “presumption of regularity.” 15 This presumption supports a
finding the records are correct unless shown otherwise.16
To rely upon the initial presumption, the proponent must
make a “prima facie” case that the documents are not only au‑
thenticated as actual records but also the recitals within those
records appear regular in their terms.17 A prima facie case is “the
minimum quantum of evidence necessary to support a rational
inference that the allegation of fact is true.” 18 This presumption
can be rebutted.19 Evidence necessary to rebut the presumption
can come from the records themselves.20 It can also come from a
comparison with the original records.21 The opponent may also
offer evidence to show the records do not properly prove the
facts asserted.22 In that regard, it is advisable for any practitioner
to examine the original records, as discrepancies do occur and
certified copies of those records could rebut the presumption
or prima facie case.
		

2. Component Proof of Prior Conviction

Proof of a prior conviction requires both a judgment
of conviction and a sentence.23 The judgment demonstrates

a factual finding of guilt for a particular offense.24 Proof of a
proper “sentence” is required because a sentence implements
the judgment.25 The judgment and sentence may be in the same
instrument.26
Essentially, documentary proof, whatever its form, must be
the “functional equivalent” of a judgment and sentence.27 For
documents other than a formal judgment and sentence to serve
as a functional equivalent, those instruments must actually prove
the terms of the prior conviction. These other records must at
least show the name of the offense, the sentence imposed, and
proof the sentence was executed.28 There is no requirement to
present the underlying charging instrument unless it is neces‑
sary to prove the name of offense or the date it was committed.29
The date of a prior offense typically becomes important when
multiple prior convictions are alleged and the sequence must
be proved.30
c. Finality: A Sentence Must Be Imposed
Any prior conviction alleged for enhancement must be a fi‑
nal conviction.31 There is no statutory definition of “final convic‑
tion” in relation to enhancements under the Penal Code 32 or the
Code of Criminal Procedure.33 Nor has caselaw directly defined
the term; it is defined negatively. A conviction is not final for
enhancement purposes under two circumstances. First, unless
otherwise provided by statute, a conviction with a suspended
sentence is not final until the probation is revoked.34 Second,
appealed convictions become final only after the judgment of
conviction is affirmed.35 Like all other elements of enhance‑
ments, each of these aspects of finality must be proved beyond
a reasonable doubt.36
		

1. Probated Sentences

Because there is no executed “sentence,” a probation
case typically only becomes final upon revocation.37 This rule
is based on two principles. First, there is a procedural need for
a sentence to execute the judgment of conviction.38 Second, the
Texas Constitution expressly permits suspended sentences.39 For
the purposes of enhancement, a “‘[j]udgment’ and ‘sentence’
are not the same thing; the two are distinct and independent.” 40
Since the judge must pronounce sentence to execute the judg‑
ment, “the sentence is in fact the final judgment in the case.” 41
If there is no executed sentence, the conviction is not final.42
Despite the general rule, suspended sentences can be fi‑
nal. One situation is where an initially suspended sentence is
proved final by a judgment revoking probation and imposing
sentence.43 The statute defining the prior offense can also spe‑
cifically provide that a probated sentence is a final conviction.44

Probated sentences from other jurisdictions are also final if the
law of that jurisdiction considers suspended sentences to be
final convictions.45
		

2. Disposition of Appeal

A sentence is not final until any appeal is concluded.46 An
appeal is jurisdictionally perfected upon filing a written notice
of appeal.47 If the records offered to prove the prior conviction
contain any evidence of a notice of appeal, there must be addi‑
tional proof to show the appeal’s result.48 An appealed conviction
becomes final on the date the mandate issues.49 Finality must be
proved at trial; an appellate court may not take judicial notice
of a mandate issued in another proceeding.50
d. Proof of Identity
Proof a final conviction is irrelevant unless it is demon‑
strated the defendant is actually the person previously con‑
victed.51 Like other aspects of enhancement, identity must also
be proved beyond a reasonable doubt.52 Evidence proving the
conviction itself can be offered before identification evidence,
but a further objection or motion to strike should be made if
the identification evidence is incomplete.53
Documents showing a conviction and bearing the same
name as the defendant are insufficient by themselves to con‑
nect the accused to that conviction.54 More than a similarity of
names must be shown.55 “Independent evidence” is necessary to
show the defendant is actually the person previously convicted.56
This independent evidence can take many forms.57 Long
recognized methods include testimony by a witness who identi‑
fies the defendant as the person previously convicted, use of a
fingerprint expert to link conviction documentation to the ac‑
cused, and stipulation or judicial admission.58 Other examples of
additional independent evidence include statements attributable
to the accused,59 photos in the conviction records,60 and records
showing a defendant’s address and drivers license number.61 If
the identity evidence requires special knowledge, such as fin‑
gerprints or handwriting, expert testimony may be required.62
These fact-specific examples reveal an overall theme that proof
of identity is established by the aggregate of all evidence in the
record.63
e. Sequential Convictions
Some statutes permit multiple enhancement if the qualify‑
ing prior convictions are “sequential.” 64 Sequential means the
prior offense first must have been committed, and become final,

before the later offense was committed and became final.65 When
the prior convictions must be sequential, both the dates of com‑
mission and finality must be proved beyond a reasonable doubt.66
Proof of the sequence typically comes from the records
themselves.67 However, because an underlying charging instru‑
ment is not normally required to prove a prior conviction,68
sometimes an indictment or other evidence is required to show
the date a prior offense was committed.69 Any challenge to proof
of sequence should be should be made at trial or on direct appeal
because challenges to the sufficiency of sequencing evidence on
habeas corpus are quite limited.70
f. Variance
Although often raised in as sufficiency challenges,71 variance
issues are not typically matters entailing the legal sufficiency of
the evidence to prove the required elements of enhancement.
“Variance” has rarely been defined in Texas caselaw, but an older
dissent cited secondary authorities to define it as follows: “A
disagreement between the allegation and the proof in some
matter which in point of law is essential to the charge or claim.” 72
Variance complaints are in essence a challenge to whether the
proof at trial established the particulars of a specific pleading.
Because variance claims focus on the specificity of the
pleading, review has been liberalized to examine whether any
difference between the pleaded allegation and the proof sup‑
porting the finding hampered the defendant’s ability to prepare
a defense to the charge.73 The current view is that any sufficiency
claim based on a difference between the charging instrument
and the evidence must first be evaluated to determine if there
was a “material” difference between pleading and proof.74
A material difference between the charging allegations and
the proof at trial occurs when the variation “(1) deprived the
defendant of sufficient notice of the charges against him such
that he could not prepare an adequate defense, or (2) would
subject him to the risk of being prosecuted twice for the same
offense.” 75 As a result, even when variance claims are raised as
sufficiency challenges, these issues are not typically reviewed
under the legal sufficiency standard 76 and error is only shown
when the pleadings did not provide proper notice.77

III. C
 ollateral Attack
and Habeas Corpus
Collateral attack and habeas corpus are such broad topics that
a full rendition is not practical here. In any event, a brief il‑
lustration of some aspects unique to enhancement may still be
instructive. Initially, two vital concepts should be understood.

First is “void” versus “voidable.” Second is “collateral attack.”
a. Void vs. Voidable
A void judgment has been defined as one “in which the trial
court lacked jurisdiction over the person or subject matter or
in which the trial judge lacked qualification to act in any man‑
ner.” 78 Voidable judgments are those subject to “irregularities”
that could result in reversal on direct appeal but do not in and
of themselves render the judgment illegal.79 The void vs. void‑
able classification is not finite because an offer of proof can
sometimes demonstrate a judgment that appears only facially
voidable is actually void.
To demonstrate that a judgment is void, “the record must
leave no question about the existence of the fundamental de‑
fect.” 80 As a result, judgments are actually void under very few
circumstances.81 Habeas corpus relief is limited to jurisdictional
defects or denials of fundamental or constitutional rights.82 The
general rule is that a void conviction can be challenged at any
time.83
A principal difference between void judgments and void‑
able ones are that errors leading to voidable convictions can be
waived.84 This means the record must show the defect was called
to the attention of the court in the prior proceeding. Moreover,
a sole voidable defect will not render an entire judgment void.85
Any defects like imposition of an improper cumulation order,
unauthorized fine, or imposing an invalid probation that can
be remedied by nunc pro tunc order or by appellate reformation
to delete the illegal provision do not render a judgment void.86
At least one significant case, Ex parte Patterson, has required
a pretrial objection to a void judgment stated in the charging in‑
strument.87 This case may be limited to its particular procedural
posture—i.e., no direct appeal was taken and the challenge was
by habeas corpus to the validity of the primary indictment.88
Nevertheless, if evidence is necessary to demonstrate voidness,
caution would dictate challenging voidness by pretrial motion
and at least offering any necessary documentary proof.89
b. Collateral Attack
Generally, a “collateral attack” is a challenge to a prior judg‑
ment in a later proceeding.90 The Court of Criminal Appeals does
not appear to have formally defined the term for Texas criminal
jurisprudence. In civil law, a collateral attack is the attempt to
limit use of a prior judgment in a proceeding unrelated to the
original lawsuit.91 In contrast to the civil definition, Texas crimi‑
nal courts seem to characterize all post-conviction challenges
to prior judgments as collateral attacks, even those instituted

for the sole purpose of overturning the judgment itself.92 Part
of the dichotomy stems from the lack of a clear civil procedure
to overturn otherwise final judgments as is found in the habeas
corpus remedy under criminal law.93
As a working definition in relation to enhancements, a
“collateral attack” appears to encompass any challenge to the
validity of a prior judgment as opposed to issues concerning
proper proof of that judgment. Collateral claims are limited to
issues that could not, or were not, asserted at trial or on direct
appeal from the challenged conviction itself.94 As a result, the
terminology of collateral attack includes both objections to the
validity of a prior judgment used in a later independent prosecu‑
tion and independent actions aimed solely at overturning the
original judgment through habeas corpus relief.
c. Procedure to Assert Voidness Claims
A collateral attack on enhancement, can be raised at trial,
on appeal, and by post-conviction writ. To entirely vacate the
original judgment, the proceeding must be asserted in the origi‑
nal court of conviction.95 Challenges to use of prior judgments
in a later trial are asserted in the proceeding where enhanced
punishment is sought.96 In either procedural context, any defect
not already shown by the record must be preserved by proper
objection and demonstrated by an offer of proof showing the
defect.97
Because it is a challenge to the validity of the judgment, a
collateral attack must demonstrate a prior conviction is improper
because of a jurisdictional or fundamental constitutional de‑
fect.98 Jurisdictional challenges address the power of the court
to act either on the subject matter or the person subject to the
judgment,99 including convictions for offenses outside of the
court’s jurisdiction, such as a misdemeanor in felony court,100 or
an illegal sentence.101 A jurisdictional challenge can also include
objecting to use of a non-qualifying prior conviction alleged as
an element of the offense in the prior conviction.102 Constitu‑
tional challenges include such fundamental issues as denial of
counsel,103 non-waiver of jury trial,104 and incompetency to stand
trial.105 Challenges to underlying indictments or information are
no longer cognizable by collateral attack,106 nor are other matters
that could have been asserted on direct appeal.107
As discussed above, if the judgment is not void on its
face, then evidence is necessary to prove the infirmity. Proof
of any defect must be sufficient to overcome the presumption
of regularity and shift the burden back to the State.108 Initially,
the defendant must present sufficient proof to show the defect
exists.109 Testimony that the defendant does not remember if
certain rights were asserted or denied is insufficient.110 Nor will

unsupported assertions by the convicted person support a find‑
ing of fact necessary to invalidate the conviction.111 A finding
that any defect exists must be supported by credible evidence.112
A sentence can be overturned if a conviction used for en‑
hancement is vacated by a later habeas corpus proceeding.113
Error in using that judgment must be preserved by objection
in the trial where the conviction was used.114 This preservation
of error concept is linked to the rule that charging instrument
allegations vest the trial court with authority to act even if there
is a defect in the procedure bringing about the prior convic‑
tion.115 An exception to the preservation of error requirement is
a constitutional claim of ineffective assistance of counsel where
proper investigation or objection would have preserved the er‑
ror and there is no proper reason why counsel did not act.116

IV. Appellate Remedies
Appellate remedies for improper enhancement are primarily
governed by whether the prior conviction was alleged as a gen‑
eral enhancement increasing punishment only or as an element
raising the offense level. For non-reformable errors relating to
the punishment stage only, the remedy is remand for a new
sentencing hearing.117 If a prior judgment was insufficient to
prove an element of the offense, then the remedy is acquittal
of the higher offense under the legal sufficiency standard.118
Acquittal of a greater offense does not always result in a
wholly new trial. When appropriate, the reviewing court can
reform the judgment to show a lesser offense and remand for
re-sentencing.119 Appellate reformation to a lesser included of‑
fense is, however, limited to cases where the jury was charged
on the lesser offense 120 and bench trials.121
Under current law, double jeopardy does not bar use upon
re-trial of an insufficiently proved general enhacement alleged
only for increased penalty.122 Nor does remand for evidentiary
or procedural errors bar the appropriate proof of the alleged
convictions.123 The State is permitted another opportunity to
prove the prior conviction properly.

V. Conclusion
Prior convictions can often be the most important matter af‑
fecting punishment. The rules governing notice, admissibility,
evidentiary sufficiency, and procedural remedies have been
applied in a piecemeal fashion. This approach often makes an
all-encompassing view of the matter difficult. Nevertheless, as
an important part of Texas criminal justice, these issues will con‑
tinue to present themselves and must be addressed. Hopefully,
this attempt to draw together those disparate yet interrelated

legal principles will help others address the issues as they arise.
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of defense counsel to investigate prior conviction defendant claimed was based
on another using his identity was ineffective warranting new sentencing hearing
in the later case where the prior conviction was used for enhancement); but see
Ex parte Jimenez, 361 S.W.3d 679, 683–684 (Tex.Crim.App. 2012)(Tex.Crim.App.
Feb. 8, 2012)(“status” as a felon at time possession of firearm offense committed
not affected by vacation of felony conviction after the offense).
114. Ex parte Deitzman, 851 S.W.2d 304, 305–306 (Tex.Crim.App. 1993)(va‑
cation of enhancement conviction in separate later habeas proceeding required
new punishment hearing in case where enhancement used because objection
lodged at trial and supported by a record complete with statement, transcript,
briefs, and opinion from the challenged conviction).
115. See generally State v. Duke, 59 S.W.3d 789, 792–792 (Tex.App.—Fort
Worth 2001, pet. ref ’d)(improper to dismiss felony DWI indictment because
prior convictions alleged for enhancements were based on non-final misde‑
meanors; any objections should have been raised at those prior proceedings
and prior judgments could be reformed to misdemeanors and still qualify for
enhancement), compare Ex Parte Rich, 194 S.W.3d 508, 511 (Tex.Crim.App.
2006)(reduction of prior conviction to misdemeanor upon motion for new trial
was not apparent from records available to trial or appellate counsel, so later
assertion of voidness to support felony enhancement not waived).
116. Ex parte Harrington, 310 S.W.3d 452, 459 (Tex.Crim.App. 2010)(counsel
should have investigated defendant’s allegation he was not the person previously
convicted); Ex parte Miller, 330 S.W.3d 610, 626 (Tex.Crim.App. 2009)(failure
to raise fact that pen packs did not establish date of second offense to prove
committed after first final was ineffective assistance by appellate counsel); Ex
parte Langley, 833 S.W.2d 141, 143 (Tex.Crim.App. 1992)(ineffective to not
discover prior was “shock” probation rendering prior conviction non-final).

117. Fletcher v. State, 214 S.W.3d 5, 8 (Tex.Crim.App. 2007)(lack of final‑
ity required new hearing on punishment even where State attempted to show
appellate court a mandate not offered at trial); Mendez v. State, 212 S.W.3d
382, 388 (Tex.App.—Austin 2006, pet. ref ’d)(proper remedy for failure to read
enhancement paragraphs and accept plea was remand for new punishment
trial); Fortier v. State, 105 S.W.3d 697, 700 (Tex.App.—Amarillo 2003, pet. ref ’d)
(remand for punishment required where trial court expressly considered state
jail prior conviction as third degree even though sentence imposed was within
range of punishment for single enhancement).
118. Cuellar v. State, 40 S.W.3d 724, 729 (Tex.App.—San Antonio 2001, affirmed 70 S.W.3d 815)(where prior judgment alleged as element of the offense
was not a final conviction, insufficient evidence required acquittal).
119. See generally, R. 43.2, Tex. R. App. Proc. (2012)(types of appellate judg‑
ments); Bigley v. State, 865 S.W.2d 26, 27 (Tex.Crim.App. 1993)(reviewing court
could reform judgment to lesser included offense and remand for re-assessment
of punishment).
120. See Haynes v. State, 273 S.W.3d 183, 191 (Tex.Crim.App. 2008)(where
neither party requests a lesser included offense charge, the only appellate rem‑
edy for insufficient evidence to prove an element of the offense is acquittal).
121. See generally Shute v. State, 877 S.W.2d 314, 314 (Tex.Crim.App. 1994)
(trial court in bench trial is authorized to find any lesser offense proved at trial);
accord Mello v. State, 806 S.W.2d 875, 877 (Tex. App.—Eastland 1991, pet. ref ’d)
(request for finding on lesser included offense not required in bench trial); see
also Getts v. State, 155 S.W.3d 153, 155 (Tex.Crim.App. 2005)(in a bench trial
upon plea of guilty proper to reform felony DWI to misdemeanor and remand for
sentencing where jurisdictional prior conviction did not qualify under statute).
122. Monge v. California, 524 U.S. 721, 734, 118 S.Ct. 2246, 2248–2253, 141

L.Ed.2d 615 (1998)(double jeopardy principles generally not applicable to noncapital sentencing proceedings); Jordan v. State, 256 S.W.3d 286, 292 (Tex.Crim.
App. 2008)(“When a reviewing court determines that the State’s evidence fails
to show that an enhancement allegation is true, the Double Jeopardy Clause
does not bar the use of the enhancement conviction during a retrial on pun‑
ishment”); Mendez v. State, 212 S.W.3d 382, 388 (Tex.App.—Austin 2006, pet.
ref ’d)(no “double jeopardy implications” from failure to join issue by reading
allegations and entry of plea so “the state may seek an enhanced punishment
upon remand”); but see York v. State, 342 S.W.3d 528, 560, 561 (Tex.Crim.App.
2011, Womack, J., concurring)(noting that Apprendi v. New Jersey, 530 U.S. 466,
494–495, 120 S.Ct. 2348, 147 L.Ed.2d 435 (2000), held that a punishment-phase
issue increases the maximum possible punishment becomes “an element of the
offense and its relitigation may be barred by double jeopardy”).
123. McNatt v. State, 188 S.W.3d 198, 204 (Tex.Crim.App. 2006)(reversal for
untimeliness of enhancement notice does not bar use at re-trial).
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Two Deaths and
a Crossroad of
Justice
Michael McCrum

T

he year of our Lord 2012 saw the passing of two gifted men,
each of whom practiced their craft in the criminal law courts
of Bexar County, Texas. More often than I would have thought,
these past months I have reflected much on my experience with
each man. I realize that it is likely that most of you never worked
with or come to know either of these men. Unfortunately for
those who never did, it is also as likely that had you been around
and worked with either man, you would have felt something
special in the experience. Surprisingly, though, the impact on me
has assumed a different and much more meaningful character
than merely fond memories of a colleague now gone.
Each man lifted the spirit of the room they occupied; each
earnestly advocated his position with integrity, passion, and a
unique set of skills; each exemplified so many traits of what an
attorney should be. I give thanks for Jimmy Parks Jr. and Charles
“Chip” Rich III. For me and on behalf of our community, I am
thankful for their existence. As I have pondered about their
lives, however, I began to realize that I received an unexpected
gift . . . a different perspective on justice. More than a pleasant

remembrance of two very special people, what has surprisingly
unfolded is a different way I now think about our adversarial
system. Unexpectedly, I continue to walk away from their funer‑
als toward a new vision of justice.
As we know, the adversarial system of justice in which we
live and work is said to be the best in the world. Often in jury
selections our judges speak to the panel about how our system
is the best (it’s funny how we always want to think we are the
best). Contrary to an inquisitorial system, where one or more
judges are tasked with investigation and decision, adversarial
litigants face off in battle before an ostensibly impartial judge
or jury. But, contrary to its assumed crown of superiority, our
system is not without its critics. Some have traced our system to
the medieval mode of trial by combat, where superior force and
ingenuity were determinative factors. Legal scholars continue to
question whether justice is truly served in our current system by
pointing out that the system is more concerned with resolving
controversies rather than finding the ultimate truth. All too of‑
ten, added fuel for such criticism is the inequitable resource that

one side often has over the other. This is particularly true in our
criminal justice system, where the weight of the government’s
advantage is in manpower, funds, and authorized secrecy. But
such becomes the game in winning and losing, where superior
force and ingenuity again rule the day. Indeed, truth be told,
does not lady ethics also suffer a blow where the higher value is
placed on winning rather than the search for truth?
The passing of my two colleagues spurred me to focus on
the justice of our adversarial system of justice. Much was writ‑
ten and said about each man after their respective passing: each
life commendable, memory of each well deserved. Though each
worked in the same courthouse and the same area of law, how‑
ever, their lives did not often intersect. They were not social
friends, insofar as I know; they did not attend the same church
or share the same close friends. What they did share were re‑
markable good qualities in their strident passion for law and
justice; they were both outstanding advocates; they both loved
their children and families immensely; they both were strong
in their faith; they both demonstrated remarkably pleasant and
charismatic personalities; and they both carried the name of
their respective fathers.
What struck me, however, is neither the differences nor
similarities of their lives. That is, I came to realize that it is not
their personalities or advocacy skills that have had the greatest
impact on my life. Rather, I have been enlightened and intrigued
by the crossroad that the proximity of their deaths has brought
me to. To me, the most enlightening aspect of their coexistence
in our courts and my life (and indeed, the interesting temporal
proximity of their deaths) is the fascinating juxtaposition that
I discovered.
To clarify, a bit more explanation of each is necessary.
Jimmy Parks Jr. was 61 years old when he passed away. As a
criminal defense attorney, Jimmy was a warrior extraordinaire.
He took the defense of citizens-accused to a form of art. Having
fought alongside him in many battles and shared many conver‑
sations about life, I saw, felt, and knew the fiery passion within
him for constitutional principles of fairness, burden of proof,
and presumption of innocence. His very existence constantly
called out for justice.
Charles “Chip” Rich III was 46 years old when he passed
away. By all accounts, he too was a warrior extraordinaire. As a
felony prosecutor in the district attorney’s office, he passionately
and tirelessly argued on behalf of victims and against the ravages
of crime. Having worked against him and listening to similar
stories of others, I saw clearly that Chip held an unbreakable
conviction for righteousness, fairness, and the rule of law. Similar
to Jimmy, Chip’s very existence constantly called out for justice.
I attended the funeral services of each of these good men.
Central to my new line of thought, it was evident that each was

a faithful man, passionately devoted to living the word of God.
They each gave of themselves to our community outside of law,
truly living out the type of life God desires of all of us. When I
shared offices with Jimmy, I came to know him as a Christian
man who daily studied the Bible. We discussed the meaning
and breadth of chapters 61 and 56 of the Book of Isaiah, where
scripture teaches that God “loves justice” and we are to “maintain
justice and do what is right.” I later learned the same was true
of Chip, as he was a devoted reader of the Bible and an active
and involved member of his church community. How did they
interpret these Biblical calls for justice in the context of their
profession? How do I and others respond? Interestingly, these
two devoted followers of Christ chose diametrically opposed
tracks in their search for justice.
And therein lies what I see as a juxtaposition: their heartfelt
passionate advocacy of diametrically opposing positions in an
adversarial criminal justice system, yet each relying on the exact
same spiritual force and principles for guidance. I liken it to
two trains traveling down parallel tracks in our criminal justice
system; two trains consistently taking different parallel tracks
of advocacy, never touching each other. Ostensibly, we (and I
assume each of these men) have viewed this as a parallelism that
is necessary in order to intersect at justice. Now, however, I begin
to wonder whether the temporal and substantive crossroad of
Jimmy and Chip’s lives and deaths is meant in part to steer me
to see justice in a new light.
As noted above, our adversarial judicial system depends
on two opposing sides vigorously advocating and defending
their position. We are taught since law school, if not before, to
conclude that such a clash of titans births justice. And because
justice is a spiritual foundational bedrock, it is reasonable for
me to conclude that Jimmy and Chip zealously advocated his
respective position sincerely believing he was fulfilling his role
in God’s will. Heck, we all do!
But is it reasonable to cavalierly conclude that justice is
borne through such a system? Should we walk away from the
dying of these two men with the simplistic notion that two solid,
weary warriors for justice will now rest, and life in our criminal
justice system will, and should, ramble down its tracks as before?
Or can the duality of Jimmy and Chip’s lives and deaths cause
us to re-think our notion of justice and advocacy? That is, is it
satisfactory for opposing lawyers to continue to travel parallel
tracks separated by a chasm of ideology, fiercely advocate for
their respective positions, and simply trust that “justice” is the
inevitable destination? If so, how do we rationalize the seem‑
ing dichotomy of attorneys such as Jimmy and Chip who are
devoted followers pursuing the same Biblical justice? Is this
continued parallelism the best route to accomplish what the
prophet Isaiah meant when he wrote “do right” under the law?

guilty or “innocent” (which, of course, is a wrong statement of
Adversarial advocacy—is this “doing right”?
I’m not so sure. Probably a bit crazy, but I’m unwilling to the law). Again, the defense attorney sat silent.
As a former federal prosecutor of over ten years, I wondered
dismiss the proximity of the passing of these opposing war‑
riors as happenstance. I’m actually foolish enough to think why this prosecutor felt it necessary to effectively minimize
that the juxtaposition of these two lives and deaths is meant the State’s burden of proof and cut against what clearly our
to spur me and us to seek greater understanding and devel‑ forefathers felt necessary to protect against injustice. Did this
opment. The duality and ultimate convergence of Jimmy and prosecutor fear that the quality of his evidence traveled danger‑
ously close to the cliff of loss? I wondered whether
Chip’s lives and deaths has led me to envision
the “win” became more important than the
the possibility of a different path towards
principles of justice on which our country
a crossroad where the spirit of these
I
wonder
was built, and therefore minimizing our
two devoted God-followers and ad‑
whether the “win” we
treasured bedrock of justice seemed
versaries ultimately met. A crossroad
appropriate and necessary. Why not
where the spirit of justice that each
all pursue becomes
embrace
the spirit of justice that is
man embodied can live as one. A
more important than
the foundation for this standard of
course of direction where strict
the principles on
proof, and confidently assert that his
and separated parallelism is not
which our country
proof is more than sufficient to prove
the best course. I am led to envision
was built.
guilt? Sure, there were others in the
a place where I—and all of us—could
courtroom who could have voiced an
actually become the embodiment of
opposition to the prosecutor’s expla‑
one spirit of justice. Where one lawyer
nations, and indeed our “adversarial”
can zealously advocate for her client,
system depends on the opposition to voice
yet still understand, empathize, and wrap
objection. But I wondered, was exposing these
herself within the spirit of the other’s position. Is
misimpressions to non-informed citizens the best way
this possible? If so, how?
I sat as a prospective juror in a jury selection months ago, to reach the intersection of justice?
I wonder whether the “win” we all pursue becomes more
and watched and listened as two opposing lawyers attempted
to steer their respective trains toward justice. The prosecutor important than the principles on which our country was built—
carefully and meticulously worked to diminish the concept of indeed, the principles on which our Bible was written. Prin‑
“proof beyond a reasonable doubt.” Despite its position as the ciples such as that found in Genesis 18 and Exodus 23, where
highest burden of proof in our land, if not the world, “reasonable the system of law prioritized the protection of the innocent
doubt” was cut to shreds—all in the name of “justice.” By the from punishment. This is the same principle later reinforced by
time it was over, any citizen-juror who was naïve to the reasoning forefathers John Adams (“it is more important that innocence
for such a high standard of proof was left to conclude that some be protected than it is that guilt be punished”) and Benjamin
degree of doubt was the inevitable result in any presentation of Franklin (“it is better 100 guilty persons should escape than
evidence. The prosecutor left the distinct impression, if not overt that one innocent person should suffer”), and later recognized
irrefutable conclusion, that it would be absurd to think no one by our nation’s Supreme Court as a principle inherent in our
Constitution.
could be convicted in the presence of doubt.
It would be good if my experience in jury selection was
Alarmingly, in his explanation of this time-honored prin‑
ciple, the prosecutor made no distinction between “reasonable,” unusual, but unfortunately I’ve seen this form of antagonistic,
“unreasonable,” or any other kind of doubt; rather, he suggested adversarial approach many times before. We hear prosecutors
that elimination of “doubt” is impossible, and that “doubt” in‑ and defense attorneys sarcastically and derogatorily referring
evitably exists in all determinations one makes in life. Clearly, in to the other as a member of “the dark side,” even though both
his view as an official representative of our great State, “doubt,” faithfully seek light and understanding from the same Bible and
reasonable or otherwise, should not pose a stumbling block on worship the same God. An attitude of antagonism, distrust, and
the road to “justice.” Interestingly (and in my opinion, tragi‑ opposition too often pervades their dealings and affects their
cally), the “defense” attorney sat silent. The prosecutor then cut arguments in court. All too often, opposing attorneys travel
against another treasured principle of justice by asserting that down the same exhaustive parallel tracks toward a perceived
we were there as jurors to ultimately decide if the defendant was goal of justice, yet still remain separated by a chasm void of

mutual understanding or empathy.
I have a feeling that the juxtaposition and proximity of the
lives and deaths of my friend Jimmy and the honorable Chip,
their faith, and their passion for justice is too much to overlook.
I believe the convergence of their passion and spiritual devo‑
tion is closer to the intersection where I should live—where we
all should live in our advocacy. I am not for overturning our
adversarial system. Rather, I am led to move forward, evolve,
and develop a deeper understanding, and continue to examine
how I and others can travel our respective tracks with a dif‑
ferent perspective. A perspective that weighs heavily toward a
more meaningful and active understanding and empathy for the
position and argument of our opponent and for the principles
on which justice rests.
Where an advocate consciously and intentionally seeks,
understands, and appreciates where justice rests in the oppo‑
nent’s position and incorporates that into advocacy and counsel.
A part of me wonders whether such a perspective would betray
the zealousness with which we are required to operate and think.
But quickly I dismiss the thought. For I believe that justice al‑
lows, and indeed mandates, consideration and empathy for the
other’s position. And not just a meaningless nod of recognition,
but rather a meaningful mutual awareness that we are all travel‑
ing toward the same intersection and an intentional weaving of
such awareness into the fabric of our craft.
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I believe I should examine the lives and work of Jimmy
and Chip in the conjunction, and know that there lies in their
duality a lesson for me and us. Rather than life in the parallel
universe, we seem to have fallen into a lesson about advocacy;
about life; and about Biblical and American justice. So, I pose
the question: In the wake of their passing, should life in our
criminal justice system ramble down the same parallel tracks as
before? Or can we draw deeper meaning and lesson from this
interesting proximity of life and death?
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Significant Decisions Report
Please do not rely solely on the summaries set forth below. The reader is advised to read the
full text of each opinion in addition to the brief synopses provided.
The Significant Decisions Report is published in Voice for the Defense thanks to a state grant
from the Judicial and Court Personnel Training Fund, administered by the Texas Court of
Criminal Appeals. Back issues online. Weekly updates are emailed.

Supreme Court
Establishing the defense of withdrawal from a conspiracy is a burden that rests firmly on
the defendant even if the withdrawal took place after the statute-of-limitations period.
Smith v. United States, No. 133 S. Ct. 714 (2013).
Petitioner was convicted of charges that included conspiracy to possess and distribute narcot‑
ics, in violation of 21 U.S.C.S. § 846, and Racketeer Influenced and Corrupt Organizations Act
conspiracy under 18 U.S.C.S. § 1962(d). Petitioner claimed that the conspiracy counts were barred
by a five-year statute of limitations because he spent the last six years of the charged conspiracies in
prison. The trial court instructed the jury that the burden was on D to prove withdrawal from the
conspiracy by a preponderance of the evidence. D appealed that once he presented evidence support‑
ing a withdrawal defense, the government had the burden to prove beyond a reasonable doubt that
he did not withdraw outside the limitations period. The D.C. Circuit court affirmed the conspiracy
convictions. The Supreme Court affirmed.
Establishing individual withdrawal was a burden that rested on D regardless of when the pur‑
ported withdrawal took place. Allocating to D the burden of proving withdrawal did not violate the
Due Process Clause, as the defense of withdrawal did not negate an element of the charged conspiracy
crimes. Although union of withdrawal with a statute of limitations defense could have freed D of
criminal liability, it did not place upon the prosecution a burden to prove D did not withdraw.

Fifth Circuit
In sentencing D convicted of attempted illegal reentry and false personation, district
court reversibly erred in applying a 16-level crime of violence enhancement under USSG
§ 2L1.2(b)(1)(A)(ii) based on D’s Oklahoma kidnapping conviction. United States v. NajeraMendoza, 683 F.3d 627 (5th Cir. 2012).
The statutory subsection under which D was previously convicted, Okla. Stat. tit. 21, § 741, could
be violated in a way that was outside the generic definition of “kidnapping.” Nor did the offense
qualify as a “crime of violence” under the residual, “has as an element” portion of the “crime of
violence” definition because the term “forcibly” in the Oklahoma statute did not necessarily equate
to the “physical force” required for this enhancement. The Fifth Circuit remanded for resentencing.
D’s appeal of the district court’s denial of his motion to modify supervised release conditions was barred by D’s plea agreement; the agreement barred D from appealing his conviction or sentence and from contesting his sentence in any post-conviction proceeding.
United States v. Scallon, 683 F.3d 680 (5th Cir. 2012).
The Fifth Circuit left open the question of whether an appeal waiver would bar an appeal from

an order modifying or revoking supervised release where that
modification or revocation was sought by the government in
a 18 U.S.C. § 3583(e)(2) motion.
District court did not err in denying child-pornography
D’s motion to suppress; the search warrant did not lack
sufficient particularity simply because it authorized the
search of all “electronic devices” and “electronic memory devices.” United States v. Triplett, 684 F.3d 500 (5th
Cir. 2012).
The law permits an affidavit incorporated by reference to
amplify particularity. When viewed alongside the affidavit and
its stated goal of finding items relevant to locating a missing
person, the warrant’s list of items to be seized was reasonably
focused. Furthermore, the warrant was not so lacking of in‑
dicia of probable cause to render official belief in its existence
entirely unreasonable, thus shielding the officers’ actions pur‑
suant to that warrant under the good-faith doctrine.
The public interest in disclosure of D’s redacted PSR to
the immigration judge outweighed his remaining privacy interest and his interest against the dissemination
of inaccurate information. United States v. Iqbal, 684
F.3d 507 (5th Cir. 2012).
Despite the confidentiality normally attaching to presen‑
tence reports in federal criminal cases, district court did not
err in allowing disclosure of a redacted version of the PSR
prepared in D’s structuring case to immigration officials. The
immigration officials had a compelling, particularized need
for the PSR in connection with proceedings to remove D from
the United States. D’s interest in preventing the use of mislead‑
ing or inaccurate information was obviated by the fact that the
district court’s favorable rulings on D’s PSR objections were a
matter of public record. Likewise, any privacy concerns were
obviated by redactions of personal information from the PSR.
Finally, Department of Homeland Security attorneys did not
behave contumaciously in attempting to introduce the PSR
to the immigration judge without the district court’s permis‑
sion, based on their interpretation of a limited redisclosure
authorization in the PSR.
The two-level sentencing enhancement of USSG
§ 2D1.1(b)(5) applies when “the offense involved the
importation of . . . methamphetamine,” even if the defendant did not know that the meth he possessed was
imported. United States v. Serfass, 684 F.3d 548 (5th
Cir. 2012).
Because the district court did not clearly err in finding
that the meth possessed by D was in fact imported, the Fifth
Circuit affirmed the enhancement.
The government’s plain breach of the plea agreement

did not affect D’s substantial rights because the district
court based its loss decision on the presentence report,
the Guidelines, and D’s failure to articulate an alternative method of calculating loss. United States v. Hebron,
684 F.3d 554 (5th Cir. 2012).
The government did plainly breach the plea agreement
by advocating for a Guideline loss amount of $320,000 when,
in the plea agreement, it agreed to a loss calculation of under
$200,000. There was no indication that the government’s spe‑
cific argument in favor of the higher loss calculation affected
the sentence. Even if the error had affected D’s substantial
rights, this was not one of the rare cases where COA should
exercise its discretion to correct the error even on plain-error
review.
Nor did the district court reversibly err in calculating the
loss attributable to D convicted of FEMA fraud in connection
with hurricane relief provided to the town of which he was
the mayor. Although the government generally bears the bur‑
den of proving that the alleged intended loss was garnered by
fraudulent means, where the government has shown that the
fraud was so extensive and pervasive that separating legitimate
benefits from fraudulent ones is not reasonably practicable, the
burden shifts to D to make a showing that particular amounts
are legitimate.
Like supervised-release-revocation sentences, sentences
imposed upon revocation of probation are reviewed under the plainly unreasonable standard. United States v.
Kippers, 685 F.3d 491 (5th Cir. 2012).
Although the district court originally announced its in‑
tention of extending D’s probation rather than revoking it, the
court changed its mind when D accused his daughter—the
victim of the assault triggering the revocation—of being a liar.
Nevertheless, the sentence was not procedurally unreasonable
because the district court considered the 18 U.S.C. § 3553(a)
factors at least implicitly, did not select a sentence based on
clearly erroneous facts, and did not fail to adequately explain
the sentence.
Nor was the 48-month revocation sentence unreasonable
(notwithstanding that the Chapter 7 Guidelines suggested a
range of 3 to 9 months) in light of the district court’s leniency
in originally sentencing D and the gravity of the crime trig‑
gering revocation.
Indictment against Army Lieutenant Colonel on November 12, 2010, charging him with fraud between December 1, 2003, and May 16, 2004, was timely; the statute
of limitations for certain crimes is suspended during
wartime. United States v. Pfluger, 685 F.3d 481 (5th Cir.
2012).
The Wartime Suspension of Limitations Act, 18 U.S.C.
§ 3287, suspends the statute of limitations for certain crimes

when the United States is at war. Section 3287 was triggered by
the Authorization for the Use of Military Force of September
18, 2001, and the Authorization for the Use of Military Force
against Iraq of October 11, 2002. The question was only when
hostilities had been terminated. Although D argued that hos‑
tilities terminated May 1, 2003, based on President Bush’s dec‑
laration that “[m]ajor combat operations in Iraq have ended,”
the Fifth Circuit rejected this “functional approach” to the
question (which was supported by United States v. Prosperi,
573 F. Supp. 2d 436 (D. Mass. 2008)) and adopted a more for‑
mal approach requiring an official declaration by Congress or
the President. Because neither Congress nor the President met
the formal requirements for terminating § 3287’s suspension
of limitations as of May 2004 (“nor yet to this date”), § 3287
applied to D.
District court plainly erred in the procedure of D’s for
feiture order, but D failed to show that the errors affected his substantial rights. United States v. Marquez,
685 F.3d 501 (5th Cir. 2012).
District court plainly violated the mandatory require‑
ments of Fed. R. Crim. P. 32.2 by failing to make a forfeiture
determination as soon as practicable after D’s guilty plea was
accepted, and by failing to enter a preliminary order of for‑
feiture setting forth the amount of the money judgment ulti‑
mately ordered ($2 million). Nevertheless, D was not entitled
to relief on plain-error review because he failed to show that
the errors affected his substantial rights, i.e., that there was a
reasonable probability that the result of the proceedings would
have been different had the district court followed the proce‑
dures. The Fifth Circuit affirmed the judgment.
District court abused its discretion in finding that D
untimely filed his motion to dismiss for a Speedy Trial
violation; however, taking into account the excludable
time, there was no Speedy Trial violation. United States
v. Hale, 685 F.3d 522 (5th Cir. 2012).
Furthermore, in prosecution of former police officer ac‑
cused of escorting drug transports, district court did not err
in excluding out-of-court statements made by co-defendant,
who became the government’s chief witness. D did not satisfy
the predicates of Fed. R. Evid. 613(b) for allowing extrinsic
evidence of a prior inconsistent statement, and the exclusion
of these statements did not violate the Confrontation Clause
because D was allowed to ask the co-defendant about his state‑
ments. Nor were the statements of co-defendant’s deceased
father admissible under Fed. R. Evid. 804(b)(3); the statements
were not clearly against the declarant’s interest, and there were
no corroborating circumstances that clearly indicated the
statements’ trustworthiness.
Court did not plainly err in failing to fully instruct the
jury on the substantive crime underlying the conspiracy, actual

possession with intent to distribute cocaine. The instructions
were sufficient to apprise the jury of the definition and char‑
acter of the substantive crime, and the use of actual cocaine
was not necessary for D to be guilty of conspiracy (these were
dummy runs set up by an undercover agent). Nor did court
abuse its discretion in rejecting D’s requests for instructions
on the public-authority defense or entrapment by estoppel.
Finally, the court’s response to a jury note, which primarily
referred the jury to the original instructions, was not an abuse
of discretion.

Court of Criminal Appeals
The error D alleged was not properly preserved; his motion for continuance was oral and unsworn. Blackshear
v. State, 385 S.W.3d 589 (Tex.Crim.App. 2012).
D was found guilty of possession of a controlled substance
enhanced by two prior convictions. The jury was unable to
reach a verdict on punishment, and the trial court granted
D’s motion for a mistrial as to the punishment phase. The rec
ord contained no written and sworn motion for continuance.
After a new trial on punishment that same day, a sentence
was imposed. On appeal, D claimed the trial court erred in
denying his motion for a continuance following the mistrial.
COA agreed, finding that because the State presented the same
witnesses at the retrial on punishment as it presented at the
guilt phase of trial, D could have used those transcripts to
impeach the witnesses on retrial. CCA found that the issue
was not properly preserved for appeal. The motion in question
was oral and unsworn, and no due process exception existed to
the written-and-sworn requirement. CCA reversed COA and
reinstated the trial court.
An applicant must prove harm to obtain relief in a writ
of habeas corpus premised on an illegal-sentence claim.
Ex parte Parrott, No. AP-76,647 (Tex.Crim.App. Jan 9,
2013).
D raised an illegal-sentence claim based on the State’s im‑
proper use of a prior conviction for enhancement purposes.
CCA denied relief. The habeas record established that D was
previously convicted of offenses that supported the punish‑
ment range within which he was sentenced; therefore, he failed
to demonstrate harm.
Even if there is no pending habeas corpus application,
COA has jurisdiction to rule on mandamus petitions regarding access to material that could be used in a future
habeas application. Padieu v. Ct. App. of Texas, Fifth
Dist., No. AP-76,727 (Tex.Crim.App. Jan 9, 2013).
CCA conditionally granted mandamus and directed COA
to rescind its decision dismissing relator’s petitions for writ of

mandamus for want of jurisdiction and to consider the merits
of the issues raised. This writ of mandamus would issue only
if COA did not comply within thirty days.
CCA directly reformed the judgment to remedy an im
properly stacked sentence. Sullivan v. State, Nos. PD1678-11 & PD-1679-11 (Tex.Crim.App. Jan 9, 2013).
D was convicted of the sexual assault of three inmates at
the Texas Youth Commission facility. One of the inmates, A.S.,
was 17 years old. The other two, N.P. and C.C., were under age
17. D was convicted of two counts of sexual assault against N.P.
and one count each for A.S. and C.C. On each count, the jury
assessed punishment of confinement for 18 years.
The trial judge pronounced that the two N.P. sentences
would run concurrent with each other; the A.S. and C.C. sen‑
tences would run consecutively with each other; and the N.P.
sentences would run consecutively to the others. As a result,
there would be “three consecutive 18-year terms.” The judge
then said that the concurrent N.P. sentences would be the last
in the stacking series. For each indictment, the judge entered
a written cumulation order that said the N.P. sentences would
be the first in the series.
As both parties agree, the judge erred in cumulating the
A.S. sentence with the other sentences. Because A.S. was not
under 17, that sentence must run concurrent with all sentences
from the same criminal action, i.e., for the N.P. and C.C. sen‑
tences. But the N.P. and C.C. sentences fall within an exception
to chapter 3 of Texas Penal Code because those victims were
younger than 17; those sentences could run consecutive to each
other. CCA also reformed the sequence of stacking to conform
to the judge’s oral pronouncement.
A law-enforcement officer seeking a search warrant
need not swear out the supporting affidavit in the phys
ical presence of the magistrate; he may do so telephonically. Clay v. State, 391 S.W.3d 94 (Tex.Crim.App. 2013).
The State’s failure to prove that D secured the performance of the contract with a “worthless check” was
failure to prove an essential element of theft of service
by deception. Daugherty v. State, No. PD-1717-11 (Tex.
Crim.App. Jan 9, 2013).
D signed a construction-service contract and wrote a
$1,657 check as a deposit. The $48,000 contract price was not
due until the project was completed. At that time, D no longer
had the money to pay the debt. She gave the contractor an
insufficient-funds check. A jury convicted her of theft of ser‑
vices for obtaining the contractor’s service by deception when
she gave him the insufficient-funds check. COA reversed and
rendered an acquittal because it determined the evidence was
legally insufficient to support the conviction. CCA affirmed
COA.

Under the theft-of-services statute, Tex. Penal Code
§ 31.04(a), the State is required to prove all the elements oc‑
curred at the same time; the defendant must have “secured”
the victim’s services by an act of deception. The proof must be
that (1) contractor relied upon D’s prior act of deception when
he performed his services, and (2) D had no intent to pay con‑
tractor for his services at the moment that she committed that
deceptive act. The deception must occur before the service is
rendered, and that deceptive act must induce the other person
to provide the service. This routine civil breach of contract case
does not give rise to a criminal conviction for theft of services.
D did not explain why he was unable, through reasonable diligence, to discover the factual basis of his current habeas writ in his initial post-conviction writ. Ex
parte Sledge, 391 S.W.3d 104 (Tex.Crim.App. 2013).
D was placed on deferred adjudication for sexual assault.
The convicting court later adjudicated D’s guilt and sentenced
him to five years’ imprisonment because he allegedly commit‑
ted two new offenses. D filed an initial post-conviction habeas
application in which he claimed that there was insufficient
evidence to support his conviction. CCA denied the initial writ
without written order. This is a subsequent post-conviction ha‑
beas application in which D alleged that the trial court lacked
jurisdiction to revoke his deferred adjudication because the
capias for his arrest did not issue until three days after his
community supervision period expired. CCA dismissed the
writ.
A trial court loses jurisdiction to adjudicate a defendant’s
guilt when the district clerk fails to issue a capias before his
probation expires; however, because this is a subsequent postconviction writ application, CCA is barred by the abuse of the
writ doctrine, Tex. Code Crim. Proc. art. 11.07, § 4, from reach‑
ing the claim’s merits. Section 4 contains three exceptions to
the rule that bars consideration of a subsequent post-convic‑
tion writ application, but the current application contains no
“sufficient specific facts establishing” any of the enumerated
exceptions. The application fails to establish either new law,
new facts, or actual innocence.
The State was entitled to the broadest submission of its
theories of liability that were authorized by the charging instrument and supported by the evidence. In re
State ex rel. Weeks, 391 S.W.3d 117 (Tex.Crim.App.
2013).
This mandamus action arose from a capital-murder trial
that had reached the jury-charge portion of the guilt phase.
The State sought to require the judge of Walker County to
submit the “intent to promote or assist” theory of the law of
parties, and the “conspiracy” theory of the law of parties with‑
out any manner-and-means restriction. The judge’s proposed
charge would submit the conspiracy theory but not the intent

to promote or assist theory and would require the State to
prove that D should have anticipated the manner and means by
which his co-conspirator killed the victim. CCA ordered COA
to grant mandamus relief directing the trial judge to submit
the Tex. Penal Code § 7.02(a)(2) theory of party liability and
the § 7.02(b) theory without requiring the State to show that D
should have anticipated the particular method of the murder.
By focusing on the credibility and weight of the State’s
evidence, the trial judge converted a matter-of-law determi‑
nation based on the existence of some evidence to support a
liability theory into a factual finding on the reasonableness of
the State’s theory. This was contrary to established law that
required the judge to instruct the jury on the law applicable
to the case, including all theories of liability requested by the
State for which there was some evidence in the record.
The evidence was legally sufficient to support D’s murder conviction. Temple v. State, No. PD-0888-11 (Tex.
Crim.App. Jan 16, 2013).
D was convicted for the murder of his wife and sentenced
to life in prison. COA and CCA affirmed that the evidence was
sufficient to support D’s conviction: (1) D was unhappy with
his marriage and was having an extramarital relationship; (2)
D had the opportunity to commit the crime, as there were 18
to 33 minutes on the afternoon of the murder during which his
location was unaccounted for; (3) there were several inconsis‑
tencies in D’s story; (4) the burglary of D’s home appeared to be
staged, including the facts that it occurred when the neighbor‑
hood was busy and neighbors did not see anything unusual or
hear D’s loud and aggressive dog barking; (5) D lacked emotion
after discovering that his wife had been shot; (6) shortly after
his wife’s murder, D resumed his extramarital relationship;
and (7) D had a history of shotgun use.
The evidence failed to show that D violated the nocontact condition of his probation. Hacker v. State, 389
S.W.3d 860 (Tex.Crim.App. 2013).
D was convicted for assaulting his wife and placed on
deferred-adjudication probation with a no-contact condition.
Probation was revoked based on violation of that condition.
COA affirmed. CCA reversed and ordered that the State’s mo‑
tion to revoke probation be dismissed.
The evidence failed to show that D violated the no-contact
condition. The condition allowed contact by telephone regard‑
ing issues of child custody. In addition, D and his wife had
arranged for him to babysit the children at his wife’s home
while she was at work. D’s phone conversations with his wife
for the purpose of avoiding physical contact with her while he
obtained and relinquished custody over the children were not
prohibited communications because they related to the timing
of his custody over the children. D’s admission that he talked
to his wife on the phone frequently for the purpose of child

custody was not an admission that he engaged in conduct that
violated his probation. Occupying his wife’s home when she
was not there and having his belongings in her home did not
establish prohibited communications with his wife or proxim‑
ity to her. And evidence of D’s motive or opportunity to violate
the no-contact condition was not probative, absent evidence
that conduct occurred that would be a violation.

Court of Appeals
Summaries by Chris Cheatham of Cheatham Law Firm,
Dallas
Polygraph examiner had no obligation to stop exam
upon D’s request to have counsel present, even though
investigator—gratuitously—had informed D of Miranda
rights. State v. Howard, 378 S.W.3d 535 (Tex.App.—
Fort Worth 2012, pet. ref’d).
Officer lacked an objectively reasonable basis for believing D failed to stop at a clearly marked stop line;
the traffic light was six car lengths past the stop line,
and the line was faint and encountered at dusk. State v.
Hummel, No. 05-11-00833-CR (Tex.App.—Dallas Aug
17, 2012, pet. ref’d).
“The trial court stated the faint stop line at dusk was not
sufficiently legible to an ordinarily observant person. The trial
court further found an ordinarily prudent driver would not
have anticipated the stop line because the traffic light was at
least six car lengths passed the stop line and there was no sign
to alert a driver to the stop line. The court also found the red
light had changed to green simultaneously with [D] reaching
the stop line, and he was therefore not required to stop[.]”
“An officer may request consent to search a vehicle
even after the purpose of a stop is complete.” Salinas v.
State, No. 05-11-00048-CR (Tex.App.—Dallas Aug 20,
2012).
Vehicle’s crossing yellow line considered in RS determination, even though it did not occur until after officer
turned on his emergency lights. Myers v. State, No. 0311-00078-CR (Tex.App.—Austin Aug 28, 2012).
“‘[E]vents occurring after the show of authority by the
officers, i.e., when the emergency lights were activated, until
appellant finally pulled over, are relevant to a determination
of reasonable suspicion.’ Gilbert v. State, 874 S.W.2d 290, 295
(Tex.App.—Houston [1st Dist.] 1994, pet. ref’d). [D] ‘was not
seized or detained until [s]he complied with the officers’ signal
to pull over,’ id., and that did not occur until after [officer]
observed Myers straddle the yellow marker.”

D had no reasonable expectation of privacy that was invaded by officer pressing alarm button on D’s car keys.
Wiley v. State, 388 S.W.3d 807 (Tex.App.—Houston [1st
Dist] 2012, pet. ref’d).
Vehicle was parked on public street and D had no reason‑
able expectation of privacy in identity of his vehicle and officers
did not attempt to discover encrypted code used in the alarm.
Protective sweep of attic proper. Richert v. State, No.
01-10-00901-CR (Tex.App.—Houston [1st Dist] Aug 30,
2012).
“[D] argues that the warrantless search of his attic cannot
be justified under the protective-sweep exception because [of‑
ficer] ‘did not articulate any reasonable suspicion that the attic
area harbored any individual posing a threat to those on the
arrest scene.’ . . . Although the officers could see into most of
the attic by using a mirror, the attic was dark and the officers
could not see behind the chimney or the air conditioning unit.”
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D lacked standing to challenge search of third-party’s
cell phone including text messages sent by D to that
phone. Contreras v. State, No. 02-11-00252-CR (Tex.
App.—Fort Worth Aug 30, 2012, pet. ref’d).
“[D] presented no evidence showing that he had any own‑
ership interest in the messages he sent to [girlfriend] or that he
took any steps to keep the messages private once he sent them
to her phone.”
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Defendant’s Motion for New Trial
Stan Brown
No. _______________
STATE OF TEXAS

§

IN THE ______ DISTRICT COURT

§
v.

§

___________________________

§

OF

§
_______________ COUNTY, TEXAS

TO THE HONORABLE JUDGE OF SAID COURT:
Now comes __________________, Defendant in the above cause, by and through his undersigned attorney of record, pursuant to Rule 21, Rules of Appellate Procedure, and files this his Motion for New Trial,
and in support hereof would show the Court as follows:
I.
As more fully shown by the attached affidavits of Defendant ___________________ (EXHIBIT A) and
___________________ (EXHIBIT B), which affidavits are attached herewith and incorporated herein and
made a part hereof for all purposes; Defendant was denied the effective assistance of counsel to which he
is entitled under both the Sixth Amendment to the Constitution of the United States, as well as Art. I, §10,
Texas Constitution, by trial counsel’s failure to subpoena a material defense witness who would have provided evidence tending to establish Defendant’s innocence. When trial counsel, ___________________,
was initially appointed to represent Defendant, Defendant told trial counsel about a material defense
witness, ___________________, who was ready to testify that the sexual conduct that occurred between
Defendant and PSEUMT on or about the 30th day of December, 2005 and formed the basis of the aggravated sexual assault charge against Defendant ___________________, was completely consensual.
Moreover, ___________________ was prepared to testify that as far as he knew, PSEUMT was not crippled
or disabled. ___________________ was not subpoenaed to testify, and was therefore unable to come to
Court when Defendant visited with him by telephone the evening of August 15, 2011, the first day of trial.
Therefore, due to trial counsel’s failure to subpoena the said ___________________, a material witness for
the defense who would have been able to provide evidence tending to establish Defendant’s innocence,
Defendant was denied the effective assistance of counsel to which he was entitled, and as a result thereof,
Defendant ___________________ should receive a new trial.

WHEREFORE, PREMISES CONSIDERED, Defendant prays the Court set this down for hearing prior to the expiration of 75 days from the sentencing of August 16, 2011 (which would be on or prior to October 31, 2011), grant this
motion, or any amended motion, which Defendant hereby reserves the right to timely file, and order a new trial.
Respectfully submitted,
___________________________
STAN BROWN
P.O. Box 3122
Abilene, Texas 79604
325-677-1851
Fax 325-677-3107
Bar No. 03145000
AFFIDAVIT
BEFORE ME, the undersigned authority, on this date personally appeared STAN BROWN, attorney for Defendant, ___________________, who having been duly sworn by me stated upon oath: “My name is STAN BROWN and
I am the attorney for ___________________ in this cause. I have never been convicted of a felony and am competent
to make this affidavit. In that capacity, I therefore state that to the best of my knowledge and belief, the matters contained in the above and foregoing DEFENDANT’S MOTION FOR NEW TRIAL are true and correct.”
___________________________
STAN BROWN
Duly signed and acknowledged this ____ day of ________, 201__, to certify which witness my hand and seal of
office.
___________________________
NOTARY PUBLIC, STATE OF TEXAS
CERTIFICATE OF PRESENTMENT
I hereby certify that on this ____ day of ________, 201__, a true and correct copy of the foregoing was by hand
delivery, presented to Hon. ______________, Judge of the __________ District Court, __________ County, Texas.
___________________________
STAN BROWN

CERTIFICATE OF SERVICE
I hereby certify that on this ____ day of ________, 201__, a true and correct copy of the foregoing was hand delivered to the Office of Criminal District Attorney, ____________ County, Texas, _____________ County Courthouse.
___________________________
STAN BROWN

No. _______________
STATE OF TEXAS

§

IN THE ______ DISTRICT COURT

§
v.

§

OF

§
___________________________

§

_______________ COUNTY, TEXAS

ORDER SETTING HEARING
It is hereby ordered that a hearing shall be had on the Defendant’s MOTION FOR NEW TRIAL on the ____ day of
________, 201__, at _____ o’clock __.M. in the courtroom of the _______ District Court of _________ County, Texas, in
______________, Texas.
Signed and entered this ____ day of ________, 201__.
___________________________
JUDGE PRESIDING
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