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If you have a question about ethics in criminal defense law, call the
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 Updated iPhone/iPad/Droid/Windows 7 App
An entire library of criminal codes and statutes in the palm of your
hand.
 Strike Force
Strike Force assistance to aid lawyers threatened with or incarcerated
for contempt of court.
 Voice for the Defense magazine—print and online
A subscription to the only statewide magazine written specifically for
defense lawyers, published 10 times a year.
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 Lawyer Locator
Online directory providing members an opportunity to list up to
three areas of practice for public advertising.
 Expert List
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 TCDLA Discounts
Receive significant discounts on CLE seminars and TCDLA publica‑
tions. Discounted liability insurance with Joe Pratt Insurance.
 TCDLA Logo for Member Use
Camera-ready art of the TCDLA logo is now available for use on
business cards, websites, etc.
 Membership Certificate
Display your TCDLA membership with pride! New members will re‑
ceive a personalized certificate by mail. Members of 25 years receive
a special certificate.
 Sprint Discount
Sprint has changed the process in how to receive their 15% dis‑
count. Please fill out the verification form and fax to TCDLA at
512.469.0512 or email to mrendon@tcdla.com and TCDLA will have
it submitted to Sprint.
 Enterprise Car Rental
Ten percent discount for TCDLA members. Enterprise is the largest
rental car company in North America in terms of locations and num‑
ber of cars, while providing the highest level of customer service.
The corporate account number for TCDLA members is 65TCDLA.
You may contact your local office directly or visit www.enterprise.com.
When booking online, enter your location, date, time, and the cor‑
porate account number. You will then be asked for your discount ID,
which is the first three letters of TCDLA (TCD). Make your reserva‑
tion at Enterprise Rent-a-Car.
 Subscription Services Inc.
Fifty percent discount off the cover price of more than 1,000 maga‑
zines, including Newsweek, New Yorker, Texas Monthly, etc. Visit
www.buymags.com/attorneys.
 State Motions CD
New members will receive a comprehensive CD of state forms and
motions,including DWI, post-trial, pretrial, and sexual assault mo‑
tions.
 Resources
Expansive library of research papers from renowned criminal de‑
fense lawyers and other valuable information and sites.
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Austin, TX

September 26–27
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TCDLA | Stuart Kinard Memorial
Advanced DWI Seminar
San Antonio, TX

December 7
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Meetings
Austin, TX
December 13
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Memorial Jolly Roger Criminal
Law Seminar | co-sponsored with
Denton Criminal Defense Lawyers
Association
Denton, TX
 January 2014
January 9
CDLP | Nuts ’n’ Bolts | co-sponsored
with Lubbock Criminal Defense
Lawyers Association

Lubbock, TX
January 10–11
CDLP | 33rd Annual Prairie Dog
Lawyers Advanced Criminal Law
Course | co-sponsored with Lubbock
Criminal Defense Lawyers Association
Lubbock, TX
January 17
CDLP | PD DWI Training | cosponsored with National College for
DUI Defense
El Paso, TX

 February 2014

February 13
CDLP | Public Defender DWI | cosponsored with National College for
DUI Defense
Dallas, TX
February 14
CDLP | Indigent Defense/Veterans
Dallas, TX
February 19–23
TCDLA | Members Trip
TBD
February 20–21
CDLP | 3rd Annual Craig Washington
& Senator Rodney Ellis Criminal Law |
co-sponsored with Thurgood Marshall
School of Law and Earl Carl Institute
Houston, TX

 March 2014
March 6–7
TCDLA | Federal Law/Juvenile
Houston, TX
March 8
TCDLA Board and CDLP Committee
Meetings
Houston, TX
Seminars sponsored by CDLP are funded
by the Court of Criminal Appeals of Texas.
Seminars are open to criminal defense
attorneys; other professionals who support
the defense of criminal cases may attend
at cost. Law enforcement personnel and
prosecutors are not eligible to attend.
TCDLA seminars are open only to criminal
defense attorneys, mitigation specialists,
defense investigators, or other professionals
who support the defense of criminal cases.
Law enforcement personnel and prosecutors
are not eligible to attend unless noted
“*open to all.”
**Open to all members

February 6–7
CDLP | Capital Trial/Mental Health
Houston, TX

Note: Schedule and dates subject to change. Visit our website at www.tcdla.com for the most up-to-date information.
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Bobby Mims

A System in Crisis and the Wrong Remedy

T

President’s
Message

he rights guaranteed by the Constitution and as told in the Gideon v. Wainwright deci‑
sion of 50 years ago are being dismantled. The right to counsel guaranteed by the Sixth
Amendment and as promised by Gideon is being seriously eroded by budget cuts in the
Federal Defender Service and reduced and delayed payments to CJA Panel attorneys.
In Texas, and across the nation, the Federal Defender offices have been the subject of
terminations, layoffs, and furloughs of attorneys and staff. Additionally, the government
has held up payments to appointed defense counsel, causing financial hardship for solo
practitioners and small firms. This is causing an immediate crisis in indigent defense for
the country. Already, the indigent resources were limited and the professionals within the
system overburdened. With these recent budget cuts and layoffs, our court system is at risk
of losing 50 years of progress.
On August 19, 2013, the date of this message, U.S. District Judge Catherine C. Blake of
the DC Circuit announced that the Executive Committee of the CJA had decided to defer
into FY 2015 up to four weeks of panel attorney payments that otherwise would be payable
in FY 2014. Further, the Executive Committee voted to reduce, by $15 per hour, the panel
attorney compensation rates for capital and non-capital case representations, which the
Judicial Conference has otherwise authorized pursuant to 18 U.S.C. § 3006A(d)(1). This
reduced rate is applicable for work performed from September 1, 2013, through September
30, 2014. In other words the sequestration is falling mainly on the defense bar.
This will have a devastating impact on the federal indigent defense system. Our federal
criminal justice system cannot be sustained unless all components—prosecution, judiciary,
and defense—receive adequate and stable funding. Already this year, deep cuts to the federal
public defenders’ budget have required significant layoffs, furloughs of 15–20 days, and the
complete elimination of defender training. Further cuts necessitating massive layoffs will
almost certainly decimate the federal defender system, degrade the overall quality of federal
indigent defense, and undermine the administration of justice. To avert the crisis, Congress
will have to restore funding to the Defenders Services account, but the politics in Washington
do not bode well for this.
As Federal Defenders are required to turn down cases, indigent defense costs will simply
be transferred to pay for court-appointed counsels, who now will be ordered to provide defense
services at a discount. Any savings achieved will fall on the backs of the private bar and CJA
Panel attorneys. Every federal defendant without resources to hire an attorney is entitled to
government-paid counsel; therefore, the notion that savings can be achieved by reducing
the federal public defender budget is simply incorrect. The reduction of rates paid to CJA
Panel attorneys will reduce the pool of competent attorneys willing to accept indigent cases.

Already, judges are cutting vouchers for those being submitted,
resulting in financial hardship for many of our members. This
is likely to become worse in the coming months, and it would
be prudent for members to adjust their finances accordingly.
Recently TCDLA members Warren Wolf and Bud Ritenour
argued and won Trevino v. Thaler, 569 U.S. ___ (2013), before
the Supreme Court of the United States. In that case, SCOTUS
would only appoint one lawyer, so Warren was appointed. Bud
was thus precluded from filing any vouchers for his work. War‑
ren was paid much less than his voucher by the court—which
he generously shared with Bud. These excellent lawyers were
forced to finance the defense out of their own purses. This is
an instance where they were denied funding and suffered re‑
duced payments on a case they won. This is an example of the
dedication and commitment that criminal defense lawyers have
for their case and client. The reduction of rates and the delay
of payments by the courts to such lawyers is an attack on the
principals of Gideon. I am concerned that this is a glimpse of
the future for counsel and for indigent defendants.
The judiciary predicts delays and postponements, which
will increase the time defendants spend in expensive pretrial
detention facilities. In addition, many federal defender offices
that manage the local panel of court-appointed attorneys will
be forced to abdicate that responsibility to the judiciary, result‑
ing in increased administrative costs and diminished efficiency
despite the reduction of rates paid to panel attorneys.
I frequently hear candidates for high office ask to be elected
because they will “run the government like a business.” Besides
the obvious that government is not, nor should it be, a business,
it is apposite to state that the decision to cut expenditures for the
most basic purposes is something that no competent business
would do when faced with financial problems. You do not go
out of business to stay in business.
The investment made in indigent defense pays huge divi‑
dends by ensuring the innocent are acquitted and the guilty
convicted. In Texas, at the state level, we have witnessed the
cost of wrongful convictions when indigent defense was inad‑
equate. Millions of taxpayer dollars have been paid to individuals
wrongfully convicted and later exonerated. The investment in
providing adequate funding for indigent defendants is not a
discretionary expense item in the budget. Instead, as Gideon
established, it is a basic necessity of the American criminal jus‑
tice system. Rather than the first item to be cut in the budget,
it should be among the last.
A criminal justice system is vital to a free society and de
mocracy. The rule of law is basic to a free society. In the Amer
ican system of government, an independent judiciary is the
engine of freedom. The zealous defense of the individual be‑
fore the awesome power of the government is a vital limit on
government. Without an independent judiciary and a zealous
advocate for defendants, democracy cannot long survive. It is
vital to democracy and to justice that the poorest of society be
most protected in the criminal justice system.

Many fear the rise of governmental power, the militariza‑
tion of police, and the invasion by intelligence agencies into the
privacy of Americans. A free and independent court system
and the unassailably right to trial by jury are absolutely vital
to democracy. However, within that system only the criminal
defense lawyer stands between the citizen accused and the awe‑
some power of the government.
As the Federal Defender Service is being dismantled, it is
vital to freedom that the criminal defense lawyers of the Texas
Criminal Defense Lawyers Association become even more vigi‑
lant in the protection of individual rights of our clients.
Bobby Mims
President

Texas Criminal Defense Lawyers Educational Institute
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S

pecial thanks to Alan Steele (Fort Worth) and Anthony Odiorne (Burnet), our course
directors for our Mitigation in the Non-Capital Case held in Granbury in July. Thanks
to them and our speakers we had 31 attendees.
Special thanks to Judges Herb Evans (Austin) and Leon Grizzard (Austin), our course
directors for our Best of the Best: Capital Murder seminar held in Austin in July. Thanks to
them and our speakers we had 86 attendees.
Special thanks to Jeff Blackburn (Amarillo) and Gary Udashen (Dallas), our course
directors for our Freeing the Innocent in Texas: The Cutting Edge of Theory and Practice
seminar held in Austin in August. Special thanks to Billy Smith, Johnny Pinchback, and
Richard Miles, Texas exonerees who spoke at the dinner presentation. Thanks to everyone’s
efforts we had 178 attendees. Special thanks to the Honorable Barbara Hervey, Judge, Texas
Court of Criminal Appeals, who was our lunch speaker at the seminar. We also thank Judge
Hervey for her extraordinary support of quality Innocence training in Texas.
Special thanks to Constance Luedicke (Corpus Christi) and Sarah Roland (Denton),
our course directors for the Gideon’s Trumpet seminar held in Corpus Christi in August.
Thanks to them and our speakers we had 48 attendees.
Bobby Mims, TCDLA President has appointed Heather Barbieri (Plano), Michael Heiskell
(Fort Worth), and Jason Cassel (Longview) as course directors for the 27th Annual Rusty
Duncan Advanced Criminal Law Course, to be held June 12–14, 2014, in San Antonio. The
theme will be "TCDLA Is All In." The full agenda will be out by December.
The following is a complete list of the current TCDLA committees. Please call the chairs
of the committees if you have any questions.
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TCDLA appreciates its members' support. We know you
have a choice in whose CLE you attend. Thank you for support
and attendance at TCDLA CLE.
Are you interested in forming a local criminal defense
bar? Need help getting organized? Please contact Susan An-

derson (Dallas), seapd@aol.com, or Ray Rodriguez (Laredo),
rayrodzatty@yahoo.com, Co-Chairs of the TCDLA Affiliate
Committee.
Good verdicts to all.

TCDLA Policy for Advertising in Voice for the Defense
1. All advertisements in the Voice for the Defense publication must be beneficial to individual members of TCDLA or TCDLA members’ clients.
2. All advertisements in the Voice for the Defense publication must not be in direct competition with the practice of any other member in providing legal services.
3. The Editor of the Voice for the Defense shall have final authority for approval or denial
of any submitted advertisement on the basis of content or propriety.
Call 512.478.2514 or write for our revised media kit.
6808 Hill Meadow Drive
Austin, Texas 78736

Michael Gross

A

Editor’s
Comment

s the new editor of the Voice for the Defense and Voice Online, I would like to take a
moment and thank Greg Westfall for all the hard work he has done for the Voice. In
a four-year time frame, Greg ably steered the Voice into new realms. He and the great staff
for TCDLA managed to scan all the past Voice editions. Greg also created the Voice Online
and blog as a forum for debate. Greg’s vision regarding Voice Online and blog will continue
to keep growing since Grant Scheiner agreed to be the assistant editor of the Voice for the
Defense and Voice Online. Grant’s sage advice and prowess with technology and the internet
will help Voice Online and blog to become excellent resources for our membership. I am
truly grateful to Grant for agreeing to help us.
I am also grateful for the excellent support given by our TCDLA staff to include Joseph
Martinez, Craig Hattersley, and Melissa Schank. Grant and the TCDLA staff have been shar‑
ing their thoughts on improvements to these resources, and we look forward to implement‑
ing these improvements. If you have any thoughts in this regard, please notify Grant, the
TCDLA staff, or me since any ideas are always appreciated. We also welcome your articles
for publication in the Voice and Voice Online. The requirements for writing and publication
are very user friendly. Anytime you submit a brief or a novel motion or a CLE paper, you
should submit it to us as an article for publication. I look forward to being your new editor.
Thanks for all of your support.
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eoff Grubb, M.D., one of my childhood friends who I met at age seven in Abilene, Texas,
became a psychiatrist. He finished high school at age 17, went to medical school, and
then became a psychiatrist. He trained at Rusk State Hospital and at the end of his career
did psychiatric work at state hospitals all over Texas.
His career was cut short when he had a brain aneurism caused by stress and Type A
behavior. The Creator pulled him up after being in a coma for 31 days. He helped me on
many of my cases, and sometimes before I could give him all the facts, he stopped me and
told me the answer. Dr. Grubb said at least 3 to 5 percent of the population is born with
the propensity to become criminals. Some examples are Bonnie Parker, Clyde Barrow, John
Dillinger, Al Capone, Ted Bundy, Charles Manson, John Wesley Hardin, and Billy the Kid.
When asked how to prevent crime, Warden Duffy said, "Build a better child." Warden
Duffy was the warden at San Quentin State Prison and had witnessed over 100 executions.
Some say we should spend money on mental health programs and lunch programs for poor
kids rather than sports stadiums. Our society drives some into a life of crime. When you
have a client, go back three generations and see where your client came from, and it will help
explain how they got where they are now
The remainder commit criminal acts because of childhood occurrences, environment,
peer pressure, poverty, revenge, social, love and/or jealousy (domestic violence), drugs and
alcohol, gang-related incidents, ignorance of the law, mental problems, hormonal imbalance,
and money. Some see committing criminal acts as a way of survival. After all, going to prison
or jail provides them with meals, a place to sleep, and maybe an education. Some individuals
are just “rebels without a cause.” Presently (August 2013), there are 8,648 accused citizens in
the Harris County Jail, and about 2,589 of them are on psychotropic medications for mental
issues, according to Dr. Seale, Medical Director of the Harris County Jail.
Katherine Scardino, one of my Houston friends, recently saved one of those 3 to 5 percent
from the death penalty. Even though she did a remarkable and ethical job of presenting a
mental health defense, the jury instead gave him life without parole. The evidence Katherine
presented was clear and the verdict should have been not guilty by reason of insanity.

Ethics &
The Law

Players: State v. Maron Thomas, Austin County, Texas
Death Capital trial May—first week of July 2013
Judge: Jeff Steinhauser
Lead Counsel: Katherine Scardino
Co-counsel: James Rivera
Mitigation: Gina Vitale
Mental Health: PhD Psychologist Dr. Kristi
	  Compton, Dallas
Psychiatrist Dr. David Self (Rusk State Hospital,

	  Rusk, TX)
Prison Expert: Frank AuBuchon
Crime Scene: Louis Akin (did not testify)
Maron Thomas was charged in Austin County with 5 mur‑
ders in one criminal transaction. He killed his mother, stepfather,
sister, brother, and two-year-old niece, who was beheaded and
her head and body separated—meaning head in one room and
body in hallway. The murders occurred in the family home. The
facts of the crime itself suggested a mental health issue, which
included Maron and his brother running naked through the
field shortly before Maron killed his brother by shooting him
twice—once in the back and once in the neck. Maron had never
had any mental health history prior to this one incident. Initially,
the investigators and the DA assumed that the killing spree was
caused by the ingestion of a controlled substance—like Wet
(marihuana with PCP)—but the drug testing done on Maron
within hours of the offense indicated that the only drug he had
in his body was marihuana. There was no other controlled sub‑
stance. Maron had no prior criminal history; he was 23 years
old. He had lived at home with his family his entire life, and
the family had only moved to Bellville within the prior 2 years.
Maron was Muslim and had Islamic literature scattered all
over his room. He wore a Kafi (cap) and prayed 5 times a day. He
did not have a girlfriend or other friends other than his family. He
was very close to his mother. He used marihuana, usually smok‑
ing it with his brother and maybe one of his brother's friends.
The defense believed that Maron was insane at the time of
this heinous offense and began mounting an insanity defense.
Lawyer Scardino called Dr. Compton immediately upon be‑
ing appointed by Judge Steinhauser and asked her to go see Maron
as quickly as possible. Within six days of the crime, Dr. Compton
was at the Austin County Jail. We all know the value of a mental
health expert interviewing the defendant as quickly as possible for
the relevancy of testimony to mental state at the time of the crime.
Her testimony was crucial to the jury beginning to place credibility
on the mental health issue. She saw Maron about five times over
the course of this case, and each time, she saw evidence of unre‑
alistic thinking and delusions from a client hearing voices. About
one year prior to trial, they hired Dr. David Self, who interviewed
Maron four times. Both experts agreed that he was schizophrenic,
and that this crime was the result of a schizophrenic episode. Dr.
Self was amazing on the stand. He spoke in terms that the jury
could understand and he was believable.
Neither Katherine Scardino nor James Rivera believed that
Maron Thomas was sane or that he should be on death row.
Because of their insanity defense, the mental health experts
testified in the guilt phase of the trial. The jury rejected their
insanity defense, but it was frontloaded to them for the punish‑
ment phase of the trial. It was their belief most of them accepted
that he was insane, but having five dead people, with a child
decapitated, was just too much for the jury. So, Katherine felt
the life verdict was a compromise, but one that she gratefully,
surprisingly, accepted out of Austin County.
He was, as my West Texas friends say, “Bat s—t crazy and

always had been.”
Sometimes the immediate response of jurors is to “lock
’em up and throw away the key,” or “line them up in front of a
firing squad.”
When dealing with clients, especially those with mental
illness, keep detailed notes. Always try to get family members
and friends to help. Remember to get a waiver of attorney/client
privilege. One of the hotline calls was regarding a lawyer con‑
cerned that his client was boasting he had a live hand grenade.
The hotline was able to help the concerned lawyer handle this in
an ethical manner. No humans or animals were harmed during
the disposition of this ethical and dangerous dilemma.
There are some people, including lawyers, that are crazy,
“bat s—t crazy,” and some even really “bat sh—t” crazy. Like
other citizens in this category, it is wise not to annoy them. To
ethically represent a citizen with mental issues, refer to the end
of this article.
Listen to your clients. Get HIPPA releases for medical re‑
cords and general authorizations to get all school records, jail/
prison records, or any other kind of records. If your client has
been in the military, get all those records. The records will help
you paint a picture of your client. Get a video of the family to
show the judge or jury. Closely examine any records your client
brings in. We recently had clients counterfeit college degrees,
letters of recommendation, and such. We then presented those
as evidence and later found out in further court action that the
documents were phony. A degree from Harvard is great, but
not when the school has no record of attendance.
Leaving Galveston, the first billboard you see is that of a
personal injury lawyer. He has them on both sides of the road. He
claims to be tough, mean, and smart, stating he wins his cases.
About a half mile down the road, the next billboard shows a
lawyer saying, “We sue lawyers”—then your usual fare showing
furniture stores, car dealers, and carpet companies. Make sure
you follow the rules of ethics and document your file so you do
not end up getting sued, grieved, or facing a writ.
The state bar is finally getting serious about going after
prosecutors, judges, and defense lawyers who have participated
in wrongdoing resulting in wrongful convictions. As defense
lawyers, we must be mindful of the rules of ethics so they do
not try to throw the ball back at us. Lawyering is no joke. It is
a serious profession in spite of all the distasteful advertising.
Locking a man or woman up for years in cells or cages is an
extreme event. Many of the old-time gangsters learned the art
of crime after being wrongfully convicted for petty crimes when
they were young. John Dillinger is a prime example.
If you have an ethics question or not sure what to do, call
the HCCLA Ethics hotline at (713) 518-1738 or the TDCLA Eth‑
ics hotline at (512) 646-2734. We are like Las Vegas—we never
close. Don’t wait until a process server is at your door with a
writ, grievance, or lawsuit. Remember, there are people who are
crazy, bat sh—t crazy, and some who are really bat sh—t crazy.
The following information was taken from the Handbook
paid for by Texas Appleseed and Hogg Foundation for Mental
Health:

Top Ten Things to Keep in Mind as You Represent a Client With Mental Illness
1. Mental illness and mental retardation are not the same: Mental retardation is a permanent condition characterized by significantly below average intelligence accompanied by significant limitations in certain skill areas. Mental illness, on the other hand, usually involves disturbances
in thought processes and emotions and may be temporary, cyclical, or episodic. Most people with mental illness do not have intellectual deficits;
some, in fact, have high intelligence. It is possible for a person with mental retardation to also have a mental illness. Many of the Texas statutes
that address mental illness also address mental retardation, and you should look carefully at those statutes for the differences in how the two are
addressed. This handbook does not address mental retardation.
2. You owe your client a zealous representation: You have the ethical obligation to zealously represent your client, which may include
exploring your client’s case for mental health issues. It may also include bringing appropriate motions if your client’s mental illness has affected his
or her case in any of the ways discussed in Section 1 of this handbook.
3. If your client is incompetent, stop and order an evaluation: If your client is incompetent, he or she may not be able to make informed
decisions about fundamental issues, such as whether or not to enter into a plea bargain agreement or, instead, proceed to trial. Do not allow your
client to accept a plea bargain, or make any other decisions regarding the case, when you have reason to believe that he or she is incompetent.
Instead, immediately request a competence evaluation.
4. Mental illness and incompetence are not synonymous—and you should be concerned about both: Keep in mind that competence to
stand trial is distinct from mental illness, so that some clients who are fit to proceed to trial may still have serious mental illness. Even if your client
does not have a competence issue, there may still be significant mental health issues in the case that you should explore. Remember, however, that
if your client is competent to stand trial, he or she makes the final decision about how to proceed with the case, whether or not to explore mental
health issues, and whether treatment should be part of a disposition.
5. An insanity defense may be appropriate: By taking the time to properly inquire about your client’s mental illness and to explore various
legal and medical options, you may obtain information that will help you decide if you should explore an insanity defense. If your client receives a
not guilty by reason of insanity verdict, he or she will avoid receiving an unjust conviction. However, as discussed further in Section 7 of this handbook, there may be disadvantages to pursuing the insanity defense and you should discuss all of the pros and cons with your client.
6. Mitigate, mitigate, mitigate: Mental conditions that inspire compassion, without justifying or excusing the crime, can be powerful mitigation evidence. Part of your job as an attorney is to present the judge or jury with evidence that reveals your client as someone with significant
impairments and disabilities that limit his or her reasoning or judgment. Mitigation evidence can be used to argue for a shorter term of incarceration
or for probation instead of incarceration. In capital cases, mental illness and mental health testimony may mean the difference between life and
death.
7. Ineffective assistance of counsel and reversible error: An attorney’s failure to request the appointment or otherwise obtain the assistance of qualified mental health or mental rehabilitation professionals when indicated can be a violation of a defendant’s Sixth Amendment
right to effective assistance of counsel. This certainly applies to capital cases but also other homicide cases and any alleged offense that suggests
mental aberration. A defendant’s prior history of mental impairment may indicate that you need the assistance of a professional evaluation. Ake v.
Oklahoma, 470 U.S. 68 (1985). Ake also confirms the claim of indigent, convicted defendants to the assistance of mental health professionals at
sentencing proceedings. An appellate judge may find reversible error if a client is truly incompetent or insane and the issue is not raised in court.
8. Overcome your own prejudices before you hurt your client and his or her case: A popular assumption is that mental-state defenses
are attempts by bad persons to "get off" or deny responsibility for their behavior. Many people believe that persons with mental illness, by contrast
to those with mental retardation, have the ability to fully appreciate the nature of their acts and control them. This denial of psychiatric disability
can deeply influence the attitudes of both judges and juries toward expert witnesses and mental health defenses. Part of your job, if you are representing a person with mental illness, is to overcome cynicism toward mental health issues in criminal cases. Mental illnesses are neurobiological
brain diseases. A mental illness is a medical illness, not "hocus pocus," and the people who experience it suffer profoundly. Mental illness can be
diagnosed, treated, and sometimes even cured. You do your client a disservice by representing it any other way.
9. Incarceration is particularly harmful to people with mental illness: Jails can be very damaging to the stability, mental health, and physical health of people with mental illness. Numerous studies show that placing mentally ill people in single cells, isolation, or "lock down" can worsen
their schizophrenia, depression, and anxiety. Mentally ill and mentally retarded adults are also more likely than others to be victimized by other
inmates or jail staff. They are at high risk for suicide. They generally get inadequate, if any, medication and treatment while in jail. As set out in
Section 5 of this handbook, you should seek to get your client’s case dismissed quickly and, if appropriate, try to get your client released on bond.
10. Do not let your client get caught in the "revolving door": Many adults with mental illness are arrested for minor offenses that directly
relate to their illness, their poverty, or their disturbed behavior. They cycle repeatedly through the courts and jails, charged with the same petty
offenses. This "revolving door" is not only a burden to the courts and the criminal justice system, but it is costly to society, to these individuals, and
to their families. By quickly pleading your client to "time served" without exploring his or her mental illness, you may lose the opportunity to help
your client get better so that he or she does not re-offend. Attorneys should do their best to link mentally ill defendants to appropriate treatment or
services that will help them keep out of trouble. While it is important to get your client out of jail as soon as possible, it is equally important to keep
him or her from returning to jail. Releasing persons with mental illness back into the community with no plan for treatment or aftercare is a recipe
for revocation and recidivism. Don’t set up your client to fail.
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Buck Files
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nintended legal research almost always begins with my finding an article in the New
York Times that peaks my interest and leads me into doing some structured WestLaw
research. That happened on July 30th, as I was looking at the New York Times app on my iPad
and saw an article entitled “Warrantless Cellphone Tracking Is Upheld” by Somini Sengupta
that was to appear in the next morning’s edition of the Times. The article began with these
two lead paragraphs:
In a significant victory for law enforcement, a federal appeals court on Tuesday said
that government authorities could extract historical location data directly from tele‑
communications carriers without a search warrant.
The closely watched case, in the Fifth Circuit of the United States Court of Appeals
in Texas, is the first ruling that squarely addresses the constitutionality of warrantless
searches of historical location data stored by cell-phone service providers. Ruling 2 to 1,
the court said a warrantless search was “not per se unconstitutional’ because location
data was “clearly a business record’ and therefore not protected by the Fourth Amendment [emphasis added].

Federal
Corner

Curiously, the article did not refer to the style of the case and WestLaw did not have it in
its database until August 1st. Then, I found In re Application of the United States of America
for Historical Cell Site Data, 5th Cir. ___ F.3d ___; 2013 WL 3914484 (5th Cir.) [Panel: Circuit
Judges Reavley, Dennis (dissented), and Clement (authored the opinion)].
Judge Clement’s opinion—beginning with her recitation of the facts—reads, in part,
as follows:
[The Three Applications]
In early October 2010, the United States filed three applications under § 2703(d) of
the Stored Communications Act (“SCA”), 18 U.S.C. §§ 2701–2712, seeking evidence

relevant to three separate criminal investigations. Each
application requested a court order to compel the cell
phone service provider for a particular cell phone to
produce sixty days of historical cell site data and other
subscriber information for that phone. The Government
requested the same cell site data in each application: “the
antenna tower and sector to which the cell phone sends
its signal.” It requested this information for both the times
when the phone sent a signal to a tower to obtain service
for a call and the period when the phone was in an idle
state. In re Application of the United States for Historical
Cell Site Data, 747 F.Supp.2d 827, 829 (S.D.Tex.2010).
[In the Magistrate Judge’s Court]
For each application, the magistrate judge granted the
request for subscriber information but denied the request
for the historical cell site data, despite finding that the
Government’s showing met the “specific and articulable
facts” standard set by the SCA for granting an order to
compel the cell site data. Shortly thereafter, the magis‑
trate judge invited the Government to submit a brief
justifying the cell site data applications. Four days after
the Government submitted its brief, the magistrate judge
issued a written opinion taking judicial notice of a host
of facts about cell phone technology, primarily derived
from the testimony of a computer science professor at a
congressional hearing, but also including information
from published studies and reports and service provider
privacy policies. He concluded his opinion by declaring
that, based on these facts viewed in light of Supreme
Court precedent, “[c]ompelled warrantless disclosure of
cell site data violates the Fourth Amendment.” Id. at 846.
[In the District Court]
The Government filed objections with the district court
to the magistrate judge’s ruling on the constitutionality of
the SCA and his judicial notice of facts. Although there
was no party adverse to the Government’s ex parte ap‑
plication, the ACLU and Electronic Frontier Foundation
(“EFF”), among others, participated as amici curiae. As
part of its submissions, the Government provided the
court with additional evidence in the form of an affi‑
davit from one of the service providers detailing its cell
site records. After the parties submitted their briefs, the
district judge issued a single-page order. He concluded:
When the government requests records from cellular
services, data disclosing the location of the telephone
at the time of particular calls may be acquired only

by a warrant issued on probable cause. The records
would show the date, time called, number, and loca‑
tion of the telephone when the call was made. These
data are constitutionally protected from this intru‑
sion. The standard under the Stored Communica‑
tions Act is below that required by the Constitution.
[The Government and the Amici]
The Government appealed once again, and the ACLU
and EFF, along with Professor Orin Kerr and others,
requested and were granted leave to participate as amici.
***
[The ACLU’s and the Government’s Analyses]
The Government and the ACLU focus their analysis of
the constitutionality of the SCA as applied to historical
cell site data on distinct questions. The ACLU focuses
on what information cell site data reveals—location in‑
formation—and proceeds to analyze the § 2703(d) or‑
ders under the Supreme Court’s precedents on tracking
devices. In contrast, the Government focuses on who is
gathering the data—private cell service providers, not
government officers—and analyzes the provision under
the Court’s business records cases.
[The ACLU’s Focus]
The ACLU contends that individuals have a reasonable
expectation of privacy in their location information
when they are tracked in a space, like the home, that is
traditionally protected or when they are tracked for a
longer period of time and in greater detail than society
would expect.
***
The ACLU points out that individuals are only in vehicles
for discrete periods, but most people carry cell phones
on their person at all times, making the tracking more
detailed and invasive. The Government responds that cell
site data are only collected when a call is made, which is
a discrete event, just like a car ride.
***
[The Government’s Focus]
The Government recognizes that “[w]hat a person know‑
ingly exposes to the public, even in his own home or
offi ce, is not a subject of Fourth Amendment protection.”
Katz, 389 U.S. at 351; see also id. at 350–51 (“[T]he Fourth
Amendment cannot be translated into a general con‑
stitutional ‘right to privacy.’ That Amendment protects
individual privacy against certain kinds of governmental

intrusion. . . . But the protection of a person’s general right
to privacy—his right to be let alone by other people—is,
like the protection of his property and of his very life,
left largely to the law of the individual States” [emphasis
added]).
Therefore, the Government, when determining
whether an intrusion constitutes a search or seizure,
draws a line based on whether it is the Government
collecting the information or requiring a third party to
collect and store it, or whether it is a third party, of its
own accord and for its own purposes, recording the in‑
formation. Where a third party collects information in
the first instance for its own purposes, the Government
claims that it can obtain this information later with a
§ 2703(d) order, just as it can subpoena other records
of a private entity.
***
[The Importance of Who Is Doing the Recording]
This question of who is recording an individual’s infor‑
mation initially is key because:
[T]he individual must occasionally transact busi‑
ness with other people. When he does so, he leaves
behind, as evidence of his activity, the records and
recollections of others. He cannot expect that these
activities are his private affair. To the extent an indi‑
vidual knowingly exposes his activities to third par‑
ties, he surrenders Fourth Amendment protections,
and, if the Government is subsequently called upon
to investigate his activities for possible violations of
the law, it is free to seek out these third parties, to
inspect their records, and to probe their recollec‑
tions for evidence.
Reporters Comm. for Freedom of Press v. Am. Tel. & Tel.
Co., 593 F.2d 1030, 1043 (D.C.Cir.1978).
***
[The ACLU’s Expectation-of-Privacy Argument]
The ACLU argues that advances in technology have
changed society’s reasonable expectations of privacy in
information exposed to third parties. See Jones, 132 S.Ct.
963–64 (Alito, J., concurring in the judgment) (“In the
pre-computer age, the greatest protections of privacy
were neither constitutional nor statutory, but practical.
. . . Devices like the one used in the present case, however,
make long-term monitoring relatively easy and cheap.”);
see also id. at 957 (Sotomayor, J., concurring).

[A Legislature Body Can Balance
Privacy & Public Safety Concerns]
We agree that technological changes can alter societal ex‑
pectations of privacy. See id. at 962 (Alito, J., concurring)
(“Dramatic technological change may lead to periods
in which popular expectations are in flux and may ulti‑
mately produce significant changes in popular attitudes.
New technology may provide increased convenience or
security at the expense of privacy, and many people may
find the tradeoff worthwhile. And even if the public does
not welcome the diminution of privacy that new technol‑
ogy entails, they may eventually reconcile themselves
to this development as inevitable.”). At the same time,
“[l]aw enforcement tactics must be allowed to advance
with technological changes, in order to prevent criminals
from circumventing the justice system.” Skinner, 690 F.3d
at 778 (citing United States v. Knotts, 460 U.S. 276, 284,
103 S.Ct. 1081, 75 L.Ed.2d 55 (1983)). Therefore, “[i]n
circumstances involving dramatic technological change,
the best solution to privacy concerns may be legislative. A
legislative body is well situated to gauge changing public
attitudes, to draw detailed lines, and to balance privacy
and public safety in a comprehensive way.” Jones, 132 S.Ct.
at 964 (Alito, J., concurring in the judgment).
[The SCA Is a Legislative Solution]
Congress has crafted such a legislative solution in the
SCA. The statute conforms to existing Supreme Court
Fourth Amendment precedent. This precedent, as it now
stands, does not recognize a situation where a conven‑
tional order for a third party’s voluntarily created business
records transforms into a Fourth Amendment search or
seizure when the records cover more than some specified
time period or shed light on a target’s activities in an area
traditionally protected from governmental intrusion.
We decline to create a new rule to hold that Congress’s
balancing of privacy and safety is unconstitutional.
We understand that cell phone users may reason‑
ably want their location information to remain private,
just as they may want their trash, placed curbside in
opaque bags, Greenwood, 486 U.S. at 40–41, or the view
of their property from 400 feet above the ground, Florida
v. Riley, 488 U.S. 445, 451, 109 S.Ct. 693, 102 L.Ed.2d 835
(1989), to remain so. But the recourse for these desires
is in the market or the political process: in demanding
that service providers do away with such records (or
anonymize them) or in lobbying elected representatives
to enact statutory protections. The Fourth Amendment,
safeguarded by the courts, protects only reasonable ex-

pectations of privacy.
[The Court’s Decision Is Narrow in Its Scope]
Recognizing that technology is changing rapidly, we
decide only the narrow issue before us. Section 2703(d)
orders to obtain historical cell site information for speci‑
fied cell phones at the points at which the user places
and terminates a call are not categorically unconstitu‑
tional. We do not address orders requesting data from
all phones that use a tower during a particular interval,
orders requesting cell site information for the recipient of
a call from the cell phone specified in the order, or orders
requesting location information for the duration of the
calls or when the phone is idle (assuming the data are
available for these periods). Nor do we address situations
where the Government surreptitiously installs spyware
on a target’s phone or otherwise hijacks the phone’s GPS,
with or without the service provider’s help.
[Cell Site Data Are Business Records]
Cell site data are business records and should be analyzed
under that line of Supreme Court precedent.
[The Courts Below Applied
the Wrong Legal Standard]
Because the magistrate judge and district court treated
the data as tracking information, they applied the wrong
legal standard. Using the proper framework, the SCA’s
authorization of § 2703(d) orders for historical cell site
information if an application meets the lesser “specific
and articulable facts” standard, rather than the Fourth
Amendment probable cause standard, is not per se un‑
constitutional. Moreover, as long as the Government

meets the statutory requirements, the SCA does not give
the magistrate judge discretion to deny the Government’s
application for such an order.
[The Conclusion]
Therefore, we VACATE district court’s order and RE‑
MAND with instructions to grant the Government’s
applications.

My Thoughts
6 This is a fun case. The arguments of the amici are well set

out and are worth reading. Professor Kerr suggested that the
court should address whether this case is ripe and whether
28 U.S.C. § 1291 gives the court appellate jurisdiction over
it.
6 This is the first case that I can remember in which a party
has appealed what a court had taken judicial notice of. It is
understandable, though, that the Government would have
had this as an appellate issue.
6 Is it likely there will be an appeal to the Supreme Court?
Mr. Sengupta’s conclusion about this question is probably
right on target:
The Supreme Court has yet to weigh in on whether cell‑
phone location data is protected by the Constitution. The
Texas case is not expected to go to the Supreme Court
because it is “ex parte,’ or filed by only one party—in this
case, the government.
Buck Files, a member of TCDLA’s Hall of Fame and past president
of the State Bar of Texas, practices in Tyler, Texas, with the law firm
Bain, Files, Jarrett, Bain & Harrison, PC.
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 James W. Volberding passes along this good word: “Members! We scored a clean win today in a Parole Board hearing to determine whether my poor client should be subject
to ‘Special Parole Condition X,’ which is the full panoply
of sex offender registration. TCDLA member Bill Habern,
our leading expert, coached me through the requirements.
At the hearing today, we pointed out the shortcomings of
the parole evidence of sexual contact, grilled the state’s
polygraph and therapist experts, and presented useful
documents. Finally, even the parole officer conceded that
our client did not need Condition X. The Parole Board
member agreed and will recommend in our favor. Credit
to Bill Habern for taking time to call me late at night to
provide the winning combination of information, research,
and procedures. Thanks, Bill!” And congratulations to you,
James.
 A prime example of why we of the defense bar must do
what we do: Client is fully mentally disabled, on SSI, for
bi-polarity, schizophrenia, PTSD, but is otherwise quite
intelligent. Wife is named caregiver, receiving client’s
SSI, spending it how she pleases—which includes not
providing medications to client, with predictable results.
Wife and oldest daughter (14) are abusive of client, with
daughter even spitting on client. Spitting incident is last
straw, and client calls friends to remove him from abusive
situation. Friend tells wife they are removing wife as SSI
recipient. Wife threatens, “If you do, I will make sure he
(client) never sees his kids again.” Wife cleans out client’s
money, shuts off his ATM, and within a month client is arrested for F2 Sexual Assault (X 2) of the spitting daughter.
After being thrown in jail, with no possibility of bond
and the jailers of course denying his proper meds, client is
near vegetative and will do anything he is told. Appointed
counsel bullies client into taking two 15-year sentences,
in part by telling client he can get 99 or life and all sorts
of other horrible things such as a complete absence of
evidence to support client.
Outraged mother from California hires James Wool
dridge barely in time to file MNT. Client has already
caught chain and is in the penitentiary when judge miraculously grants hearing, during which client is curled in
a fetal ball while appointed attorney cutely testifies about
how he did everything like he’s supposed to do. Judge

takes note of improper punishment advice and client’s
demeanor, and grants new trial! At the conclusion of a
3-day trial, jury takes just under 2½ hours: not guilty on
both charges. Jim says he got a little choked up. But it just
shows what can be done. Our heartiest congrats, Jim, on a
job well done.
 Chris W. Fitzgerald recently heard the two-word verdict in
Lamar County Court-at-Law on a class A assault charge.
Chris says the judge would not let him have a self-defense
instruction to the jury but was able to get a defensive
instruction on “consent” (or, basically, mutual combat).
Chris notes that it was a regular old fist fight between two
adult men with a history of bad blood. The kicker: The
government’s sole plea offer was 180 days in county. Chris
says he had to try it, and his client is sure glad he did. The
jury came back in about seven minutes. As Chris says,
“There are at least 6 reasonable persons in my neck of the
woods.” Kudos, Chris.
 TCDLA member James E. Wooldridge of Amarillo was
granted a Motion for New Trial based on improper pen
alty admonitions on a guilty plea for a client represented
by another lawyer (not a TCDLA member). The client,
who was on the chain for prison, is mentally disabled and
incompetent without medication—which was denied in
jail. At the conclusion of a three-day trial, with the jury
out just under two-and-a-half hours, James heard the “not
guilty” on both charges. A great outcome for a wrongfully charged and convicted individual, and so very good
lawyering. Way to go, James.
 Gail Schroeter sent along highest praise for a fellow Del
Rio attorney: In Val Verde County, one lawyer stands out
as an excellent example of lawyering in a rural border
town in Texas. His name is Sostenes Mireles. His most
recent two-word verdict came for a charge of indecency
with child. The DA withheld Brady material for over 3
years. Defense counsel waived opening statement, and
the SANE nurse, Forensic Int., Deputy, outcry witness, and
victim testified. The alleged offense took place in 2009.
Other lawyers told his client to plead guilty because he
could never win. Mr. Mireles took the case and thought
differently. It was about a ten-minute deliberation before
they came back with those two words. This is his fifth trial

this year, all felony jury trials. The other cases include a
sexual assault, aggravated assault for an Iraqi war veteran,
animal cruelty, and aggravated assault with a deadly
weapon. Kudos to Sostenes, a 2003 graduate from Texas
Tech Law School, for all his hard work.
 A motion to suppress was granted in Sam Bassett’s DWI
case in County Court at Law for Travis County. Client was
followed for 15–20 minutes and, according to arresting
officer, was weaving within his lane. He exited and crossed
over the shoulder line just prior to his exit. The officer followed him closely. He pulled into his neighborhood and
stopped on the side of the road. The officer then activated
his overhead lights and conducted his investigation. Officer
testified there was no reason to stop prior to him “just
stopping in the roadway.” The video showed showed he
pulled to the right, near the curb. In the officer-to-officer
exchange on video, officers are heard brainstorming about
what should be stated as reason for the stop. Ultimately,
discussion ends with a decision to record the stop as a
“check welfare.” Judge heard enough apparently and
granted the motion to suppress. Congrats, Sam.
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• President’s Award •

In a ceremony at the Angelina County Courthouse August 2,
TCDLA President Bobby Mims awarded Lufkin attorney Ryan
Deaton with the President’s Award for Meritorious Service.
Ryan was recognized for his outstanding defense work in
several recent high-profile cases in East Texas. In the trial of
Kimberly Clark Saenz, charged with five counts of Capital
Murder, his outstanding work led to the jury returning a life
sentence in the case, sparing Ms. Saenz the death penalty.
The TCDLA award is rarely given except for extraordinary
results by a Texas criminal defense attorney. As Bobby noted,
“The TCDLA is recognizing him for this work as it is very rare

Honoree Ryan Deaton with his parents, Mr. and Mrs.
Tommy Deaton, and TCDLA President Bobby Mims at
the award ceremony.

that a capital murder conviction with multiple victims results
in a life sentence.”
Ryan was also involved in the defense of a case in Polk
County where he obtained an acquittal for his client despite
the presiding judge assisting the prosecutor by texting questions to ask during the trial. And in another capital murder
case in Cherokee County, again a very high profile case,
Ryan heard the two-word verdict.
Congratulations to Ryan Deaton for his dedication, loyalty,
and contributions to both the rule of law and the citizens of
Texas.

“There’s a lot of people I need to thank—most importantly
my wife. We have been through a lot and she stood by me,”
Ryan said. “Also, my staff. I have the best staff in the state of
Texas and the world as far as I’m concerned.”
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Robb Fickman, who conceived and organized the readings, sent along this list of
folks who put together the local events. He also notes that Gary Trichter, Joseph
Martinez, and Melissa Schank also deserve thanks for their help statewide.

Tyler

Fort Bend

Fredericksburg

Georgetown

Houston

Kerrville

Lubbock

San Angelo

Austin

Bandera

Corpus Christi

Denton

Boerne

Amarillo

San Antonio

Paris

Lockhart

Conroe

Prophylactic
Competency
Restoration:
Rare But
Occurring
in Texas
Mary Grace Ruden,
Floyd L. Jennings
& Jani Jo Wood
It takes two to speak the truth—
one to speak, and another to hear.
—Henry D. Thoreau
The Nature of the Dilemma
When a person with a cognizable mental illness enters the legal
system as a result of arrest, the issues presented to the prosecu‑
tion, the defense, and the court are more involved than the typi‑
cal bond, negotiation, and trial processes. For the prosecution,
there may be a heightened sense of urgency as it pertains to pretrial release, which is fueled by the desire to protect a particular
complainant or the community at large. Problematically, though,
defense counsel may also believe that continued detention for
the purpose of care and treatment is more beneficial to the cli‑
ent, albeit contrary to the client’s clear Constitutional right to a
reasonable bond. The Court is then charged with adjudicating
conflicting demands of public interest and protection of the
defendant (including the immediacy of the need for assess‑
ment and treatment) with impartially setting a bond that is in

keeping with the agreed bond schedule of its jurisdiction. The
foregoing is occurring in counties where allegations become
formal charges, the matter assigned to a particular court, and
counsel appointed all in pretty short order. Consider what may
occur when defense counsels are assigned but there is, as yet,
no charging instrument. That is the scenario that is discussed
herein—reported anecdotally to the authors as happening in
smaller counties in Texas.

A Troubling Scenario
The scenario involves a mentally ill person who is arrested for
what would likely be a Class B criminal trespass—if the case
were filed. Upon the sworn affidavit of the arresting officer, the
person is detained in the county jail. Because this county does

not have direct filing of cases, the person may be retained for 15
days, or even longer if the statute is ignored, before the district
attorney accepts charges, a cause number is generated, and the
case is assigned to a court of dispositive jurisdiction.
The person is magistrated and bond set within 48 hours,
but the person has no funds and remains in jail. For purposes
of this scenario, let us presume an attorney was appointed at
magistration. Because the person appears to be mentally ill, the
sheriff is eager to dispose of the case, having few or no resources
to treat the person in the jail—even if the person were willing.
Thus, upon a request from the sheriff, a judge appoints an exam‑
iner to conduct a competency examination. After examination,
the detainee is examined and opined to be incompetent. With
no objection from counsel, the judge then signs an order for a
Tex. Code Crim. Proc. art. 46B.073 commitment, committing
the person to a state hospital for restoration.
Thus, the defendant was examined for competency to pro‑
ceed upon a criminal case that is not yet existing, and the state
hospital receives the person with a file number representing
not the cause, but a tracking number for the person in the jail.
Because the facility does no “look back,” no one is aware that
the defendant was committed to be restored to competency in a
non-existent matter. Consequently, the facility has no knowledge
as to when the person would conceivably have been confined
for a period in excess of the maximum sentence they could have
served had they been convicted on day one.
Upon return to the county, if the person is opined “restored,”
then the matter goes forward. However, if opined “not restored,”
the original case cannot be “dismissed” as none had been filed
and the basis for transfer to a court having civil jurisdiction as
would otherwise exist under Tex. Code Crim. Proc. art. 46B.151
is not present. Jail staff will often ask the arresting officer/entity
to drop any pending charge.

The Problem
The fundamental problems posed in the foregoing scenario are
multifold: First, incompetence to stand trial is itself based upon
two prongs: whether the person (1) is lacking sufficient pres‑
ent ability to consult with a lawyer with a reasonable degree of
rational understanding, or (2) is lacking a rational as well as
factual understanding of the proceedings against the person.
And, in the absence of a charging instrument describing the
nature and cause of the accusation, filed in a court with dis‑
positive jurisdiction, it is impossible to determine if a person
is or is not competent. Moreover, restoration to competency of
a supposed incompetent person is not possible, as neither the
specifics of the charge, or consequences of conviction—e.g.,

range of punishment—can be discussed if no charge is yet filed.
Second, the practice comports to no known statutes, as Tex.
Code Crim. Proc. art. 46B.073 contemplates a commitment by
a court of dispositive jurisdiction.
Third, the practice may be constitutionally impermissible.
Persons have a constitutionally protected liberty interest in
avoiding civil commitment, O’Connor v. Donaldson, 422 U.S.563
(1975). It would likely constitute a gross violation of a person’s
due process rights to be subject to a commitment for which there
is no statutory basis and ordinarily interlocutory not subject to
appellate review. Tex. Code Crim. Proc. art. 46B.011.
Fourth, commitment under the rubric in this scenario is
but prophylactic restoration—designed to restore a person who
might be charged with a crime as a kind of vaccination against
the likelihood of true future incompetence! By this logic, any
number of persons could be committed to a mental health fa‑
cility in anticipation that they might, at some future time, be
incompetent—or, for that matter, confined in a correctional
facility without necessity for due process.
Fifth, restoration of commitments of persons not yet
charged establishes conditions making it difficult to dispose of
the matter. For example, upon return if person is unrestored, the
provisions of Tex. Code Crim. Proc. art. 46B.084 or 46B.151 do
not apply, and the original case cannot be “dismissed” as none
had been filed and the basis for transfer to a court having civil
jurisdiction, as would otherwise exist under Tex. Code Crim.
Proc. art. 46B.151, is not present.
Sixth, it is costly: It is very costly to a county to keep persons
confined awaiting filing of a charging instrument, and it is costly
to send a person to a restoration facility where the chargeback to
the county’s mental health authority (based upon costs at Rusk
State Hospital for an average competency restoration stay) are
in the neighborhood of $37,500.
While it is certainly recognized and accepted that the state
has a compelling interest in attempting the restoration of an
incompetent defendant in order to pursue a case and for, ulti‑
mately, justice in whatever form to be done, what is the interest in
restoring someone who is not actually charged with an offense?
Keep in mind, this costly endeavor is not designed around an in‑
dividual’s greater sense of well-being. It is specifically engineered
to restore the person to competency. The thousands of tax dollars
being used in this manner are being employed to ensure that a
given person has a sufficient present ability to consult with his
lawyer with a reasonable degree of rational understanding and
a rational as well as factual understanding of the proceedings
against him as is required by 46 B. Nothing more.
The jurist who believes that this intermediate treatment is
somehow humanitarian has overestimated the goal. Addition‑

ally, if the person is restored but then, as is often the case with attorney, charging the defendant with an offense which may
criminal trespass cases when mental illness was a factor, the case be law be so prosecuted.” Tex. Code Crim. Proc. art. 21.20. In
is subsequently not filed, was that restorative process money well most counties, that charging instrument may be delayed; conse‑
spent? The state has restored an individual for a purpose that quently there are statutory limits upon how long a person may
has gone from existing in theory to ceasing to exist. Addition‑ be confined pending trial of an accusation without a case filing
ally, absent considerable community or familial assistance, the or the state being “ready for trial.” Those periods of time from
individual is likely to deteriorate back to incompetence and the commencement of the confinement are 90 days for a felony,
likely return upon arrest for some future allegation and require 30 days for a Class A misdemeanor, and 15 days for a Class B
additional restorative attempts.
misdemeanor. Tex. Code Crim. Proc. art. 17.151.
What then is the result if the state does wish to prosecute
There is confusion in the statutes evident in Tex. Code
the case but the individual has not, after considerable time and Crim. Proc. art. 17.151(sec.2), for it states that these statutory
money, been restored? Not only can the state not file the charges, limits “do not apply to a defendant who is . . . incompetent to
as it is not permitted to pursue
stand trial, during the period of
them; there is no court with juris What then is the result if the state does wish the person’s incompetence.” How‑
diction capable of executing the
to prosecute the case but the individual has ever, as previously noted, there is
arguably appropriate civil com‑ not, after considerable time and money, been no statutory basis to find a person
mitment. If this occurs, then a
“incompetent” in the absence of
restored?
community has done a disservice
any charging instrument having
to not only its coffers, but also to the accused, insofar as there is been filed—i.e., on the basis of an accusatory affidavit alone.
no mechanism in place for continued supervision or treatment. Moreover, inasmuch as pursuant to Tex. Code Crim. Proc. art.
46B.0095, defendants receive time credits for restoration com‑
mitments, the due process rights of a defendant are violated
Statutory Predicates for
when there is no statutory requirement to file a charging instru‑
Restoration Proceedings
ment prior to the time in which the person would otherwise
Criminal detention of any person begins with an arrest, either be subject to mandatory release! For example, note that if the
based upon a warrant or summons, or information obtained requirement for a Class B matter to be filed within 15 days is
by an arresting officer. The officer executes a complaint which waived, and the person is confined for 30 days plus a possible
is sworn and states that the officer has good reason to believe 120 days of restoration (see Tex. Code Crim. Proc. art. 46B.073,
the person has committed an offense. Tex. Code Crim. Proc. 46B.080), then the person is nearing the maximum period of
art. 15.05
confinement for the charge in the accusatory affidavit.
Based upon the complaint the person is committed to the
On the other hand, if a case is filed in a court with disposi‑
custody of the sheriff and detained in jail. See Tex. Code Crim. tive jurisdiction, either the court on its own motion or upon
Proc. art. 16.20. Within 48 hours of such confinement, he must the motion of either party could institute an examination for
be magistrated (see Tex. Code Crim. Proc. art. 14.06, art. 15.17), competency. See Tex. Code Crim. Proc. art. 46B.004, 4B.005.
advised of the nature of the accusation against him, and advised
of the right to request counsel if he cannot afford same. Miranda
Authority of a Magistrate Relating
rights are given. In some counties, counsel for an indigent de‑
to a Mentally Ill Detainee
fendant is appointed—though whether the person is seen by
counsel in a timely manner varies widely. (The magistrate may, After a person has been detained and appears before a magis‑
or may not, be authorized to appoint counsel under Tex. Code trate, the magistrate may, indeed, order the person to submit to
Crim. Proc. art. 26.04.)
an evaluation including a 21-day evaluation at a state facility—
The vast majority of 254 Texas counties do not have what is though only on request of the local mental health authority and
called “direct filing.” An officer’s affidavit is made to DA intake with the consent of the head of the facility. See Tex. Code Crim.
who, at that time, agrees to accept charges. Upon receipt of Proc. art. 16.22. Careful examination of that statute, however,
the affidavit, a charging instrument is constructed (disregard‑ reveals a shift in language from that applying to a magistrate
ing, for the moment, indictments rendered by a grand jury in prior to the filing of a charging instrument, to language that
felony matters). An “information” is a “written statement filed involves a trial court, defense counsel, and prosecuting attorney.
and presented in behalf of the State by the district or county (Contrast Tex. Code Crim. Proc. art. 16.22(a) with 16.22(b).)

Moreover, a 16.22 evaluation merely identifies whether the
detainee/defendant is a person with mental illness or mental
retardation and “may be incompetent to stand trial and should
undergo a complete competency examination under subchapter
B, Chapter 46B.”
Thus a magistrate may order preliminary evaluation of
a person but not institute 46B proceedings unless, or until, a
charging instrument has been filed and a court of positive juris‑
diction assigned. Rather he may order the local mental health
authority to conduct a preliminary evaluation and if the person
refuses to participate, then he may order an inpatient evaluation.
Tex. Code Crim. Proc. art. 16.22(a).

Recommendations
What is counsel to do if presented with a scenario similar to
that described in this note, wherein a person not yet charged
is nonetheless identified as incompetent and committed to a
state facility?
The proposed solutions to a problem of this import and
magnitude are both short-term and achievable in the moment
as well as further reaching both politically and procedurally. In
the immediacy, counsel should consider filing an immediate
Writ of Habeas Corpus in any district court and seek release
for the various reasons outlined herein, and to that discussion
we will now turn.

Involuntary Civil Commitment Writs
Unlike the typical statutory writ of habeas corpus found in Chap‑
ter 11 of the Texas Code of Criminal Procedure, a writ such
as this could invoke the original jurisdiction of the Court of
Criminal Appeals. Tex. Const. Art. V sec. 5(c), which provides:
(c) Subject to such regulations as may be prescribed by
law, the Court of Criminal Appeals and the Judges thereof
shall have the power to issue the writ of habeas corpus,
and, in criminal law matters, the writs of mandamus,
procedendo, prohibition, and certiorari. The Court and
the Judges thereof shall have the power to issue such other
writs as may be necessary to protect its jurisdiction or
enforce its judgments. The court shall have the power
upon affidavit or otherwise to ascertain such matters of
fact as may be necessary to the exercise of its jurisdiction.
(Amended Aug. 11, 1891, Nov. 8, 1966, Nov. 8, 1977,
Nov. 4, 1980, and Nov. 6, 2001.)
The Court and the Judges have the power to issue a writ.

See also Tex. Code Crim. Proc. Art. 4.04 (the codified version
of this section of the Texas Constitution). [N]o Texas statute
limits the authority or jurisdiction of this Court to consider an
original habeas application . . .” Ex parte Alba, 256 S.W.3d 682,
689–90 (Tex. Crim. App. 2008)(Cochran, J., concurring) citing
State ex rel. Wilson v. Briggs, 171 Tex. Crim. 479, 351 S.W.2d
892, 894 (1961) (orig. proceeding) (“The original jurisdiction
of this court to issue writs of habeas corpus is unlimited”); see
also Ex parte Thompson, 273 S.W.3d 177, ___, No. AP–75,720,
2008 WL 696476, at *2 (Tex. Crim. App. March 5, 2008) (quoting Briggs and stating that the Court’s original jurisdiction to
issue writs of habeas corpus permits it to review a trial court’s
contempt order).
The object of the writ is to relieve from illegal restraint
and not to afford redress. Restraint is statutorily defined as “the
kind of control which one person exercises over another, not
to confine him within certain limits, but to subject him to the
general authority and power of the person claiming such right.”
Tex. Code, Crim. Proc. Art. 11.22. The legislature has further
declared that the “writ of habeas corpus is intended to be appli‑
cable to all such cases of confinement and restraint, where there
is no lawful right in the person exercising the power, or where,
though the power in fact exists, it is exercised in a manner or
degree not sanctioned by law.” Tex. Code. Crim. Proc. Art. 11.23.
The typical type of a writ invoking the original jurisdiction
of the Court is a contempt case. In Ex parte Gibson, an attorney
wrote a spirited letter to the Court of Appeals after his motion
for an extension of time was denied. The CCA reversed the
contempt order. Ex parte Gibson, 811 S.W.2d 594 (Tex. Crim.
App. 1991)(orig. proceeding). See also Ex parte Pink, 746 S.W.2d
758 (Tex. Crim. App. 1988)(orig. proceeding)(CCA granted
relief to attorney held in contempt during trial).

Supreme Court Jurisdiction?
Since no criminal charges have been filed in a situation such as
this, a review of the Supreme Court’s constitutional jurisdiction
might also provide relief:
Sec. 3. JURISDICTION OF SUPREME COURT; WRITS;
CLERK. (a) The Supreme Court shall exercise the judicial
power of the state except as otherwise provided in this
Constitution. Its jurisdiction shall be co-extensive with
the limits of the State and its determinations shall be
final except in criminal law matters. Its appellate juris‑
diction shall be final and shall extend to all cases except
in criminal law matters and as otherwise provided in
this Constitution or by law. The Supreme Court and the

Justices thereof shall have power to issue writs of habeas
corpus, as may be prescribed by law, and under such
regulations as may be prescribed by law, the said courts
and the Justices thereof may issue the writs of manda‑
mus, procedendo, certiorari and such other writs, as may
be necessary to enforce its jurisdiction. The Legislature
may confer original jurisdiction on the Supreme Court
to issue writs of quo warranto and mandamus in such
cases as may be specified, except as against the Governor
of the State.
Tex. Const. Art. V, sec. 3. See also Tex. Gov’t Code sec. 22.002(a).
The Court or a single justice has the authority to issue writs in
non-criminal matters. The linchpin in determining Supreme
Court jurisdiction is whether “the writ is limited to those in‑
stances where the confinement is by virtue of an order, process,
or commitment issued on account of the violation of some order,
judgment, or decree entered by a court or judge in the trial of
a civil case.” Ex parte Jackson, 113 Tex. 58, 59–60, 252 S.W. 149
(1923).

Conclusions
If you know of an individual sent for prophylactic competency,
a writ in the Court of Criminal Appeals, invoking their original
jurisdiction, would be an appropriate avenue for relief.
As well, it would be appropriate in some instances to notify
the facility that is currently housing the individual as well as
the Texas Department of Health and Human Services, as they
likely are unaware of the procedural missteps that led to their
acceptance of the person. Finally, depending on the amount
of resistance that counsel is encountering in rectifying a given
situation, consider notifying Disability Rights Texas and request‑
ing assistance in the protection of the individual and perhaps
joinder in the Writ.
Politically, the climate of today can perhaps best be de‑
scribed as one of fear. As of late, the importance of addressing
the mentally ill of our community can be found in virtually
every newscast and publication. Yet, mental health programs
and initiative are consistently underfunded. Through a continu‑
ing short-fall in available resources, society ends up criminal‑
izing those members with mental illness. Disproportionately,
we criminalize the poor. Fear of what individuals might do,
absent interference from the court, drives smaller counties to
impermissibly incarcerate persons with mental illness, further
disproportionally punishing them.
Even if you were to argue that prophylactic restoration were
somehow morally permissible, the results do not justify the

expenditure. Upon release, these individuals are left to their
original circumstances and will not, in many cases, have access to
the medications and services necessary to maintain competence.
On the local procedural side, a county would be well advised
to establish a procedure—if not for direct filing—for expeditious
filing of cases in which there is a special needs defendant, a pos‑
sibly mentally ill or mentally retarded defendant, a medically
compromised defendant who may need medical interventions,
etc. Just that act would enable a whole series of procedural op‑
tions in 46B, including the option to rapidly dismiss cases and
transfer to civil. In addition to a more timely filing of charges
after an arrest, which is not always feasibly done in smaller coun‑
ties, perhaps more creative solutions are in order. For example,
officers can be trained to screen for mental illness. It may be
appropriate to hospitalize rather than arrest in the immediacy
and monitor the situation before attempting to file charges.
Although this may not be workable in allegations of violence,
certainly the vast majority of trespass and mischief cases can
be handled this way.
Identifying the persons in a population with known and
documented mental illness, especially ones who have in the
past been committed for restoration on the front end of filing
cases, can be of great benefit. Thus, in cases where charges are
filed, the prosecution is on notice that this case should be filed
expeditiously and competency issues addressed.
Other parties in these transactions include the appointed
examiner for competency, who would be well advised to ensure
that, in fact, the case has been filed in court of dispositive ju‑
risdiction. As well, the state facilities are pressed for bed space
and prophylactic restoration commitments would represent an
enormous waste of bed resources—and might, if any reasonable
treatment efforts were made at the jail level, not be necessary. It
would be in the state’s best interest to refuse to accept such com‑
mitments. Moreover, initiation of treatment efforts at the county
level might well relieve the necessity for a proper competency
examination and commitment—which would result in cost sav‑
ings to the county, given the chargeback for 46B commitments.

Summary
It is known that restorative commitments are being used in
counties across Texas even when no accompanying criminal
case is yet filed. Although the extent to which this is happening
is not clear, one would hope from a legal and ethical viewpoint
that the instances are few. However, the fact that it is happening
invites all members of the bar to familiarize themselves with the
actual framework of 46B and have an open dialogue about not
only was is permissible but also what makes the most sense.

It is imperative that we work together in the early stages of
any criminal allegation to assure that Constitutional rights are
preserved from the very beginning and that we don’t, in our
zeal to protect, systematically abuse those whose liberties are
far too often neglected.
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University of Houston Law Center in
2000. She works in the Mental Health
Division of the Harris County Public De
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of UT Medical School–Houston. He is the author of over 35
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mental health practitioners. Floyd also regularly lectures on
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proceedings, as well as ethical and legal issues for mental health
practitioners. He is a graduate of UT Southwestern Medical
School in Dallas and the UH School of Law.
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Harris County Public Defender’s Office. She
has been an adjunct professor at UH Law
School since 1999. Jani was named the
Charles Butts Pro Bono Lawyer of the Year
at this year’s Rusty Duncan seminar. Addi
tionally, her 700-plus peers in the Harris County
Criminal Defense Lawyers Association recently honored her as
their 2013 Lawyer of the Year. Jani serves as a board member
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and between the two of them, they have five children, one dog
(Princess), and one cat (Bob). Jani is currently seeking the Place
4 seat on the CCA.

See Your Name in Print:
Submit an Article Today
Your experiences in criminal law can
contribute to the continuing education of our
membership. Write now for the Voice for the
Defense.
If you would like to submit an article or letter
to the editor, please send it to
Michael Gross at lawofcmg@gmail.com
or
Craig Hattersley at chattersley@tcdla.com
“The enforcement of the law cannot depend on
the justice of a cause or one man’s conscience.”
—Harold H. Greene

Prior to publication, articles are reviewed
and approved by Michael Gross and
Grant Scheiner.
Questions? Call 512-646-2733

L. T. “Butch” Bradt 1

R

ule 3.08 is the Disciplinary Rule relating to when
an attorney may be a witness in a case.2 This rule
reads as follows:
Rule 3.08. Lawyer as Witness
(a)	A lawyer shall not accept or continue employment as an advocate before a tribunal in a contemplated or pending adjudicatory proceeding
if the lawyer knows or believes that the lawyer
is or may be a witness necessary to establish an
essential fact on behalf of the lawyer’s client,
unless:
(1) the testimony relates to an uncontested
issue;
(2) the testimony will relate solely to a matter of formality and there is no reason to
believe that substantial evidence will be
offered in opposition to the testimony;

(3) the testimony relates to the nature and
value of legal services rendered in the
case;
(4) the lawyer is a party to the action and is
appearing pro se; or
(5) the lawyer has promptly notified opposing
counsel that the lawyer expects to testify
in the matter and disqualification of the
lawyer would work substantial hardship
on the client.
(b)	A lawyer shall not continue as an advocate in
a pending adjudicatory proceeding if the lawyer believes that the lawyer will be compelled
to furnish testimony that will be substantially
adverse to the lawyer’s client, unless the client
consents after full disclosure.
(c)	Without the client’s informed consent, a lawyer
may not act as advocate in an adjudicatory pro-

ceeding in which another lawyer in the lawyer’s
firm is prohibited by paragraphs (a) or (b) from
serving as advocate. If the lawyer to be called
as a witness could not also serve as an advocate
under this Rule, that lawyer shall not take an active role before the tribunal in the presentation
of the matter.
Far too many lawyers ignore the proscriptions of the
Rule. And they do so at their
own peril.
Never mind that the violation of any Disciplinary
Rule is grounds to be disci-

There is a big difference between relying upon your
investigator as your “eyes and ears on the street,” versus
losing track of your investigator as the lawyer did in Flores.
In fact, Flores is a great example of what you cannot do,
because not only did the lawyer wait until the eleventh
hour to put this PI on the case; the PI had already proven
to be unreliable.6
Now, I rely upon investigators and do my very best not to
interview witnesses in crimiBut given the current crop of
nal cases.7 There are two sepoverzealous prosecutors, why put arate reasons for this. The first
is having had the unfortunate
yourself in the position of being
experience of interviewing a
put through what Ana Jimenez
policeman who gave me one

plined by the State Bar.3 There
was put
are potentially far more serious consequences that can be
attendant upon a violation of the
Rule in the course of representing a criminal defendant.
So, how do lawyers representing persons charged with
crimes violate the Rule?
There seem to be two primary ways in which criminal defense lawyers violate the Rule. The first way is in
interviewing or speaking to witnesses. The second way is
in swearing to facts in support of motions. Both are an
invitation to potential disaster—potential disaster that is
easily avoided.
Why would an attorney interview a witness, or speak
directly to a witness? Aside from being cheap and not wanting to spend the money, some lawyers are under the misguided opinion that they are not “permitted to rely solely
upon the efforts of an investigator.” That opinion is incorrect
because lawyers are entitled to rely upon the efforts of a
private investigator.4 However, one must never forget that
it is the lawyer’s duty to undertake an independent factual
investigation, and this responsibility may not be delegated
to an investigator.5
In light of these two related but different opinions, you
should be cognizant that this reliance upon the investigator presumes that you, the lawyer, have made sure that the
investigator is competent and reliable. And that you have
not waited until the last minute to engage the services
of the investigator, especially one whom you know to be
incompetent or unreliable.

version of the facts and then
testified to another. Of course,
the officer denied having told
me “any such thing.” Because
of Rule 3.08, I could not take the witness stand and testify
against him. Had my investigator gotten the statement from
the policeman, he could have taken the stand to impeach
the officer.
And while the Ethics Opinions have changed so that an
attorney may now ethically record conversations without
disclosing the fact of the recording, there remains the problem of proving up the tape if you have to use it during trial.
Save yourself the trouble and use a competent investigator.
The second reason that I do not speak to witnesses is
that Charles Paternostro and I were subpoenaed before a
grand jury in Collin County. Why were we subpoenaed?
Because the then-district attorney alleged that we had tampered with a “state” witness by talking to her about our
pending case. Never mind that there is no such thing as a
“state” witness—there are only witnesses. But far too many
district attorneys have this provincial and proprietary view
of witnesses. And those district attorneys have no problem
in their investigators talking to persons who are or may be
defense witnesses; but they absolutely bristle (or worse)
when we do our due diligence in preparing for trial.
While nothing ultimately came from that grand jury
investigation, I do not ever want to be in that position again.
Nor should any attorney ever want to find himself in the
position of being subpoenaed to appear in front of a grand
jury. Especially when it is so easily avoided through the use

through?

of a competent private investigator.
Swearing to facts in an affidavit can be even more
dangerous. Just look at the recent indictment against Ana
Jimenez in Edna, where it was claimed that she committed aggravated perjury by swearing to facts in support of
motions that she filed to take the depositions of witnesses.
While the indictment against her was ultimately dismissed,
look at the resources it took to accomplish that dismissal.
And the grief that she went through in the process.
This is not to suggest that I think that Ana Jimenez
deserved to be indicted, or that there was any merit to the
indictment. I don’t. And this is not to suggest that I haven’t
sworn to facts in an affidavit at times in my career. I have,
as we probably all have.
But given the current crop of overzealous prosecutors,
why put yourself in the position of being put through what
Ana Jimenez was put through? Or given the facility with
which some witnesses change their stories, why put yourself
in the position of being unable to impeach the witness with
a prior inconsistent statement?
According to Greg Willis, Collin County District Attorney, when he was presiding over a trial in County Court
in Collin County, “Rules ought to matter.” 8 I suggest that
one of the Rules that ought to matter is Rule 3.08. Don’t
follow it at your own peril.

Notes
1. Grateful acknowledgment is given to M. Michael Mowla for his
assistance in drafting the final version of this paper, especially the contribution of the Flores case.
2. Govt. Code T. 2, Subt. G App. A, Art. 10, § 9, Rule 3.08
3. Govt. Code T. 2, Subt. G App. A, Art. 10, § 9, Rule 8.04(a)(1)
4. Callahan v. State, 24 S.W.3d 483, 486 (Tex. App.—Houston [1st
Dist.] 2000).
5. Flores v. State, 576 S.W.2d 632 (Tex. Crim. App. 1978).
6. Handling a case in this manner will run you afoul of Govt. Code T.
2, Subt. G App. A, Art. 10, § 9, Rule 1.01(b).
7. While I may sit in during my investigator’s interview of a witness,
other than pleasantries, I say nothing to and ask nothing of the witness.
Any questions that I have are written down and handed to the investigator to ask. At the end of the interview, I retrieve my questions and put
them in my file.
8. This comment was made in reference to Rule 902(1)(a), TRE, and
my opposing counsel’s attempt to get business records into evidence
when they had not been on file the requisite period of time. Opposing
counsel argued the mail-box rule relating to filing with the Court Clerk,
but he had used FedEx, not the U.S. Mail, to get the records to the Clerk.
The records were properly excluded.

L. T. “Butch” Bradt is a general practitioner in Houston. Licensed for 36 years and in 23 different courts, he has handled
cases throughout the country. Recognized as an experienced
trial and appellate attorney, he handles tax, civil, corporate,
criminal, and family law matters. On the criminal side, he has
successfully defended everything from speeding tickets to capital
murder.

Congratulations!
to Gerry Morris,

sworn in as First Vice President of the
National Association of Criminal Defense
Lawyers (NACDL) at the Association’s 56th
Annual Meeting in San Francisco on July 27.
Gerry, the 27th President of TCDLA, has served
on the NACDL Board of Directors since 2001.
He has served as Co-Chair of NACDL’s Indigent
Defense Committee and its Fourth Amendment
Committee, as well as Vice Chair of NACDL’s
Audit Committee. This past year he chaired
NACDL’s Familial DNA Task Force.

Stephen A. Doggett

My Office
Is in My
Parents’
Bedroom
M

y office is in my parents’ bedroom. My desk is in the middle
of the room where part of my parents’ bed sat, the bed I was
conceived in. I still have the bed. I still can’t wrap my mind
around my parents having sex. They must have had it a lot
because there were seven kids. I remember finding the funny
little balloons my Daddy had in his dresser drawer. I remem‑
ber my Daddy standing by that dresser in his white boxers
and sleeveless undershirt. I wonder what they talked about in
their bedroom. I remember my dad lying in the bed sleeping
late. Sometimes I would crawl up on the bed and lay by him.
The bed. Everybody smoked back then. Mama smoked
Lucky Strikes and Daddy smoked Camels. My Aunt Cile left her
cigarette lighter at our house one time. I found it and crawled
under my parents’ bed. I think I was six or seven. I lit the
lighter and moved it closer and closer to the white bedspread.
It caught fire. I panicked. I ran out of the bedroom and out of
the house. Our maid found the fire and put it out. I was lucky

I didn’t burn the house down. I don’t remember getting the
whipping I deserved. I guess my parents were so happy I didn’t
burn the house down Daddy forgot to whip me.
Daddy used his belt to whip me. He could unbuckle his
belt and jerk it out with one hand fast. It made a distinctive
sound when he did that. He didn’t whip me very often. I was
mostly good and didn’t cause too many whippings. I don’t really
remember him whipping any of my brothers or sisters. My little
brother said he didn’t get any whippings because he was smart
enough to run away when he heard the belt sound. The one
whipping I do remember was not fair. We were eating lunch at
the kitchen table, probably on a Saturday. My little brother kept
reaching over and taking food off my plate. I popped him in the
face with my cloth napkin. We used cloth napkins back then.
I don’t really think it hurt him, but he cried. Daddy stood up,
pulled his belt off with one hand, pulled my chair back from the
table, and slapped me with the belt twice against the top of my

thighs. I was so mad. I thought he should have been whipping
my brother. I cried and ran into the bathroom that connects
to my parents’ bedroom where my office is now. I remember
sitting on the toilet crying. I am sure this completely ruined
things for my mother. She had gone to the trouble of cooking
us a nice meal. I think it was fried chicken and corn on the
cob. My mother did not believe in whipping or spanking of
any kind. She brought me my plate. I held it in my lap, and my
tears dripped onto the corn. I stayed in the bathroom a long
time. One of my friends came over to play and stood
outside the bathroom door calling for me, but I
wouldn’t come out.
I carried on the tradition of whipping
with my boys, but I mostly did it with my
hand. They say never to spank in anger, but
I always did. I whipped my oldest son once
for doing something to his little brother at a
Christmas tree farm. I will carry the guilt to
my grave. I think we have the whole thing
on videotape.
The bathroom where I hid with my
corn is still there. There used to be a metal shower there. It’s
a closet now. The metal shower had a plastic shower curtain.
When my older sister was taking a shower, sometimes my
brother and I would go up and hit the shower curtain. My
sister would yell “get out” at us. It seems like the shower had
an opening into the attic. I was always afraid of spiders in
that shower.
Now the other lawyers come into my office to use that
bathroom. I swear none of them know how to replace an empty
roll of paper towels or toilet paper. I used to write my name TV
(for Stevie) with an upside down V. I scratched T? in the door
jam of that bathroom for some reason. You used to be able to
see it, but I think it got painted over when we redid the house
to make it into a law office.
I was lying on my parents’ bed in my office when the fu‑
neral director came to tell Mama Daddy had died while he
was on a fishing trip in Mexico. They were in the adjoining
room that was Mama’s flower shop. I didn’t know what to do.
I wanted to go out there, but I didn’t. Mom came in to tell me.
I didn’t tell her I already knew.
I had gone fishing with my dad in Mexico the year before.
It was a big adventure. It was the summer between sixth and
seventh grade. The man we went with took a pickup and raised
it way off the ground so it would have better clearance. They
loaded a ton of stuff onto the truck, including a lot of ice chests
and several lanterns. There were no refrigerators or electricity
where we were going. I remember at a checkpoint in Mexico,

the guards made them unload a bunch of the stuff and looked
through everything. Before we left the main road, we stopped at
an icehouse and got big blocks of ice. I remember the Mexican
kids coming up and asking “nickel, nickel” with their hands out.
We left the main road and drove cross-country over the
remains of an oil field road. We would have never made it with‑
out the high clearance. It was low jungle like around Cancun.
We only met a couple of beer trucks. The drivers were armed.
I remember the burros with penises dragging on the ground.
We stayed in an adobe hut. It smelled great. We slept
on rope beds. They hung a lantern from the ceil‑
ing. Daddy and the other man bumped their
heads on the lantern every morning. They
left me there alone one night to go to the
nearby village to drink beer. There was no
light pollution there. The stars were amazing.
We used heavy rods and Penn reels with
thick line. The Mexicans used quart oil cans with
a stick stuck through it with line wrapped around
the stick. They could throw their lines as far as we could
cast. We usually had steel leaders on the end of our lines
because we caught snook that would cut the line. We caught
lots of fish. I got pretty good at casting and could throw it as
far as the men. Once though I knocked my dad’s straw hat off.
He didn’t cuss but he looked pretty mad at first.
On the way back the other man wanted to stop at a whore‑
house. He suggested that Daddy take me in for my first time.
Daddy got mad and told him to go on. I always wonder what
Daddy would have done if I hadn’t been there.
Daddy was in the funeral home two blocks from our house.
Daddy looked like he was asleep. That place is a law office now
too.
They always said I was Daddy’s favorite. I think it had
something to do with Daddy being recalled into the Army when
the Korean War started. He was at Fort Sam in San Antonio.
When I was born in October 1950, he got to come home, I guess
because he had enough dependents. All the men in town called
me “Little Billy” after my Daddy. Daddy used to look at me and
say “doctor, lawyer.” I don’t know why. Maybe he thought I was
smart and that’s what he wanted me to be. I don’t know what
happened to the doctor part, but I think that had something to
do with me wanting to be a lawyer—which I had pretty much
decided on by my senior year in high school.
Mama worked long and hard in the flower shop. Funer‑
als often meant working on Sundays. The florist work hard on
holidays too—Easter lilies, Christmas poinsettias. I remember
getting up when it was dark and cold to deliver poinsettias to

the cemetery on Christmas morning. I went to the funeral
homes and put casket sprays on the caskets. Flowers are pretty
tough. You can sling them around and stack sprays on top of
each other without hurting them, except for the big mums. I
delivered flowers to the churches. The churches were always
unlocked, and I’d carry vases and put them on the altars. It was
like worshipping all alone and bringing an offering to God. I
liked delivering flowers. People were usually happy when you
brought them.
My wife helped Mama in the flower shop. I think it made
them closer. My wife has always been good to my mother.
After she retired from being a florist, Mama even worked
in my law office for a while. She finally wrote me a note that
she knew she was messing up a lot and quit. I still have that
note somewhere.
I wonder what my father would think of me. I think he’d
mostly be proud, but I know he’d be disappointed at some
things I’ve done.
After my wife retired from teaching, my wife also worked
for me for a while as office manager. She did a great job of spruc‑
ing up the office and working with the secretaries. She was a
huge help. But some of the lawyers didn’t respect her, and this
caused big problems between them and her, between me and
her, and between me and them.
My son is a lawyer. He is a better lawyer than I am in many
ways. He said I made him become a lawyer. Well, he is a good
one. It was rough for him at first, but I think he’s got the hang
of it now. I am proud of him.
So I sit in my parents’ bedroom and I practice law. I argue
with other lawyers on the phone. I listen to distraught women
tell me about how horrible their husbands are or husbands
tell me what bitches their wives are. I write motions. I read
cases. I give people advice. I meet with murderers, thieves, drug
dealers and users, bad kids, good kids who made mistakes,
parents wondering what went wrong. I get mad at clients who
don’t pay their bills. I referee fights between secretaries and
fights between secretaries and lawyers. I change lightbulbs.
Sometimes I clean the toilet.
I don’t know how much longer I’ll go. I believe I’m a
good lawyer and have done the best I could for my clients.
I’ve represented two men in capital murder cases who have
been executed, and I’ll always wonder if I couldn’t have done
something more to save their lives. Some days I’m ready to walk
out the door and not come back, but then I get a good result
for someone and it’s all worthwhile. The money is good, but
even better is when a client tells you how much they appreciate
what you’ve done for them. I had a lady tell me the other day
that she felt like God had sent me to help her.

My older brother was a teacher. After my older brother
died, his best friend told me that he went to his usual breakfast
at Whataburger. The waitress asked him what was wrong, and
he told her he was down because his best friend had died. She
asked what the name was; he said “Doggett.” The waitress,
thinking I had gone on to the big courtroom in the sky said:
“Doggett. That old man was my lawyer.”
As I sit in my parents’ bedroom, I think that’s about as
good an epitaph as you can get.
Stephen Doggett received a BA in political
science from the University of Texas and
his JD from the University of Texas Law
School in 1975. He has been president of
the Fort Bend County Bar Association
and the Fort Bend County Criminal Defense
Lawyer Association, as well as being president of
his Rotary and Jaycees clubs. The Fort Bend County Criminal
Bar gave Stephen their Atticus Finch Award “in recognition of
professional excellence in pursuing justice and protecting the
rights of individuals.” Stephen is a solo practitioner in Richmond, Texas, with his oldest son.
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Supreme Court
In drunk-driving investigations, the natural dissipation of alcohol in the bloodstream does
not constitute an exigency in every case sufficient to justify a blood test without a warrant. Missouri v. McNeely, 133 S. Ct. 1552 (2013).
D’s motion was granted to suppress the results of a blood test where his blood was taken for
chemical testing without obtaining a search warrant. The Missouri Supreme Court affirmed the
grant of the motion. Certiorari was granted to resolve a split of authority; the U.S. Supreme Court
affirmed the Missouri Supreme Court.
The question was whether the natural metabolization of alcohol in the bloodstream presented
a per se exigency that justified an exception to the Fourth Amendment’s warrant requirement for
nonconsensual blood testing in all drunk-driving cases. The Court held that it did not. While the
natural dissipation of alcohol in the blood may support a finding of exigency in a specific case, it does
not do so categorically. Whether a warrantless blood test of a drunk-driving suspect is reasonable
has to be determined on the totality of the circumstances. Any compelled intrusion into the human
body implicates significant, constitutionally protected privacy interests. The general importance of
the interest in combating drunk driving does not justify departing from the warrant requirement
without showing exigent circumstances that make securing a warrant impractical in a particular
case. Because the case was argued on the broad proposition that drunk-driving cases present a per
se exigency, the Court was not provided with an adequate analytic framework for a detailed discus‑
sion of all the relevant factors to determine the reasonableness of acting without a warrant.
If a noncitizen’s conviction for a marijuana distribution offense fails to establish that the
offense involved either remuneration or more than a small amount of marijuana, it is not
an aggravated felony under the Immigration and Nationality Act. Moncrieffe v. Holder,
133 S. Ct. 1678 (2013).
The Board of Immigration Appeals affirmed an immigration judge’s deportation order that
found petitioner’s conviction for possession of marijuana with intent to distribute under Ga. Code
§ 16-13-30(j)(1) was an aggravated felony and a Controlled Substances Act (CSA) offense. The Fifth
Circuit denied review. The U.S. Supreme Court reversed and remanded.
Illicit drug trafficking, a generic crime and aggravated felony, encompassed all state offenses
proscribing conduct punishable as a felony under the CSA. The generically defined federal crime in
21 U.S.C.S. § 841(a)(1) was any felony punishable under the CSA, 18 U.S.C.S. § 924(c)(2), not just any
CSA offense. The alien’s conviction could correspond to either the CSA felony or the CSA misde‑
meanor. That ambiguity meant the conviction did not “necessarily” involve facts that corresponded
to an offense punishable as a felony under the CSA. Under the categorical approach, the alien was
not convicted of an aggravated felony. Sharing a small amount of marijuana for no remuneration, let
alone possession with intent to do so, did not fit easily into the everyday understanding of trafficking,

which ordinarily meant some sort of commercial dealing. It
was not sensible that a state statute that criminalized conduct
that the CSA treated as a misdemeanor should be designated
an aggravated felony.

Fifth Circuit
Sexual assault of a child is firmly considered statutory
rape and, therefore, a crime of violence. United States
v. Cabecera Rodriguez, 698 F.3d 220 (5th Cir. 2012),
reh’g en banc granted, 701 F.3d 1080 (5th Cir. 2012).
Graves concurred, rejecting the age-differential argument
but urging review of the question of the generic age of sexual
consent, given conflicting Fifth Circuit decisions.
Contrary to the district court’s finding, the hearing on
Texas prisoner’s competency to be executed was procedurally sufficient. Green v. Thaler, 699 F.3d 404 (5th
Cir. 2012).
The district court ruled that the state competency pro‑
ceeding violated due process by failing to allow D to call forth
fact witnesses who would testify as to his medical records and
by failing to apply the proper constitutional standards. The
Fifth Circuit held that the competency hearing did not violate
due process because D was able to testify and introduce expert
testimony, including medical records stipulated as accurate.
D failed to present clear and convincing evidence to rebut the
presumption in favor of upholding the state court’s compe‑
tency finding. The Fifth Circuit also rejected the contention
that habeas findings adopted verbatim from those submitted
by the State are not entitled to deference. The Fifth Circuit
vacated the district court’s stay of execution.
Green v. Thaler, 133 S. Ct. 474 (2012), denied a subsequent
application for stay of execution.
District court had no authority to strike the appealwaiver provision of D’s plea agreement with the government; district court’s authority was limited to either
rejecting the agreement or accepting it in full. United
States v. Serrano-Lara, 698 F.3d 841 (5th Cir. 2012).
When a federal district court sentences a defendant
without ordering restitution and finds that 18 U.S.C.
§ 3663A(c)(3) applies (that it is simply too burdensome
or complicated to calculate restitution), the mandate in
§ 3663A(a)(1) that a court shall order restitution does
not authorize that court to reopen its sentencing judgment to add a restitution order. United States v. Murray,
700 F.3d 241 (5th Cir. 2012).
Given that the district court had declined, at Ds’ sentenc‑
ings and in reliance on § 3663A(c)(3), to impose restitution, it

had no authority to reopen the proceedings several months
later and impose restitution. Dolan v. United States, 130 S. Ct.
2533 (2010), was distinguishable because § 3663A(c)(3) (which
is applicable only to property crimes) was not implicated in the
restitution order at issue in that case (for assault). The Fifth
Circuit reversed Ds’ restitution orders.
Secondly, the appeal-waiver provision of one D’s plea
agreement—barring an appeal of the “sentence imposed”—did
not bar D’s appellate challenge to the district court’s belated
imposition of a restitution order. Plea agreements do not bar
appellate claims unless the plain language of the plea agree‑
ment unambiguously applies to the claim. Here, it was not
just plausible—it was more likely that the appeal waiver was
not meant to apply to D’s claim that the restitution order was
imposed outside the authorized sentencing process.
D’s federal conviction for conspiracy to distribute meth
amphetamine, a violation of 21 U.S.C. § 846, was a
drug trafficking offense supporting a 16-level enhancement under USSG § 2L1.2(b)(1)(A)(i). United States v.
Rodriguez-Escareno, 700 F.3d 751 (5th Cir. 2012).
In order to convict a defendant under 18 U.S.C. § 2251(a),
the government is not required to prove that the defendant knew of the interstate nature of the materials used
to produce the images of child pornography at issue.
United States v. Terrell, 700 F.3d 755 (5th Cir. 2012).
Nor is there any requirement that the individual who ex‑
ploited the child also be the person who produced the images.
Where Texas state prisoner initially presented a “mixed”
federal habeas petition (with one exhausted claim and
various unexhausted claims) and, although the ex
hausted claim was dismissed with prejudice on the
merits, the unexhausted claims were dismissed without
prejudice due to failure to exhaust prisoner’s subsequent federal habeas petition, raising only the previously unexhausted (but now exhausted) claims was not
an unauthorized second or successive petition. Strickland v. Thaler, 701 F.3d 171 (5th Cir. 2012).
The Fifth Circuit reversed the district court’s dismissal of
that petition and remanded.
District court committed error that was clear or obvious when it ordered D’s supervised-release-revocation
sentence to run partially concurrently with a state sentence D had already served. United States v. Kirklin, 701
F.3d 177 (5th Cir. 2012).
Neither 18 U.S.C. § 3584(a) nor any other provision autho‑
rizes an order that a sentence be served concurrently with a
discharged state sentence; indeed, that would make no sense.
However, under the third and fourth prongs of plain-error

review, the Fifth Circuit declined to vacate the sentence. Even
as of the date of the opinion, D was due to be released in less
than 30 days, and even more time would have passed by the
time it was possible to resentence D. A reduction of no more
than a few days was possible, and it was not evident that the
district court would make even that reduction. Under these
circumstances, D’s substantial rights were not affected, and
failure to correct the error would not impugn the fairness,
integrity, or public reputation of judicial proceedings.
D’s two convictions and sentences—one for possession
of a firearm and one for possession of ammunition—
violated Double Jeopardy because the record did not
show that the firearm and ammunition were received or
possessed on different occasions. United States v. Meza,
701 F.3d 411 (5th Cir. 2012).
Fifth Circuit sua sponte noticed that D’s two separate con‑
victions and sentences under 18 U.S.C. § 922(g)(1)—one for
felon in possession of a firearm and one for felon in possession
of ammunition—were multiplicitous and violated the Double
Jeopardy Clause. The error met the standard for correction on
plain-error review because D received consecutive 120-month
sentences (the statutory maximum) on each count for a total
sentence of 240 months, whereas he was properly subject to
no more than 120 months. The Fifth Circuit vacated D’s sen‑
tences and remanded for dismissal of one of the counts at the
government’s election, to be followed by resentencing on the
remaining count.
Upon granting the victim mandamus review, the Fifth
Circuit found no generalized proximate cause requirement for child pornography victim to recover restitution from a defendant possessing images of her abuse.
In re Amy Unknown, 701 F.3d 749 (5th Cir. 2012) (en
banc).
Nothing in the Crime Victims’ Rights Act (CVRA) grants
crime victims the right to appeal; the CVRA grants crime vic‑
tims only mandamus review. The Fifth Circuit pretermitted
the question whether to apply the slightly less onerous su‑
pervisory mandamus power of review to victim’s mandamus
petition, as she was entitled to mandamus relief even under
traditional mandamus review.
Except for the “catch-all” provision of 18 U.S.C. § 2259(b)
(3)(F), a restitution award under § 2259 does not require proof
that the offender’s conduct was the proximate cause of the vic‑
tim’s losses. Thus, § 2259 requires a district court to engage in
a two-step inquiry. First, the district court must determine
whether the person seeking restitution is a crime victim un‑
der § 2259(c). Second, the district court must ascertain the
full amount of the victim’s losses as defined under § 2259(b)
(3)(A)–(F), limiting only § 2259(b)(3)(F) by the “proximate
result” language contained in that subsection, and craft an

order guided by the mechanisms described in § 3664 with a
particular focus on its mechanism for joint and several liabil‑
ity. Under this standard, victim was entitled to a remand for
entry of a restitution order reflecting her full losses, not lim‑
ited by any proximate-cause requirement; however, as to the
second defendant, because only he appealed, and neither the
government nor the victim sought review of the restitution
order, the Fifth Circuit could not, consistently with Greenlaw
v. United States, 554 U.S. 237 (2008), order the restitution order
to be increased, even though the district court erred in failing
to award the victim the full amount of her losses. NOTE: The
federal circuits are divided on this issue.
Because 21 U.S.C. § 844 defendant’s five-year prison
sentence and three-year supervised-release term exceeded the maximums authorized by the post-Act version of § 844, the Fifth Circuit vacated D’s sentence and
remanded. United States v. Berry, 701 F.3d 808 (5th Cir.
2012).
The holding of Dorsey v. United States, 132 S. Ct. 2321
(2012)—namely, that the Fair Sentencing Act of 2010’s reduc‑
tion in the statutory penalties of 21 U.S.C. § 841 applies to
pre-Act offenders sentenced after the Act’s effective date—ap‑
plies with equal force to the Act’s reduction in the statutory
penalties of § 844 (penalizing simple possession).

Court of Criminal Appeals
Officer lacked reasonable suspicion to stop D for the
traffic code violation. Abney v. State, 394 S.W.3d 542
(Tex.Crim.App. 2013).
D filed a motion to suppress evidence after he was found
in possession of marijuana during a traffic stop. The trial court
denied the motion, and D subsequently pled nolo contendere
to the possession charge. D appealed the conviction, and COA
held that the trial court did not err by denying his motion to
suppress. CCA reversed COA.
COA erred when it held that officer had reasonable suspi‑
cion to stop D for the traffic violation under Tex. Transp. Code
§ 544.004 of driving in the left lane without passing when a
sign prohibited such action. Officer did not provide specific,
articulable facts that would lead him to reasonably suspect
under U.S. Const. amend. IV that D was engaged in a traffic
offense because there was no evidence to support an assump‑
tion that D had driven past the sign, other evidence indicated
that the sign was actually located 27 miles away from the stop,
and the facts supported that D was driving in the left lane to
make a left turn, which would be an appropriate action as it
was clearly illegal to make a left turn from the right lane.

COA erred in finding that D’s prior North Carolina conviction for “Taking Indecent Liberties With Children”
was substantially similar to the narrower Texas offense
of “Indecency with a Child.” Anderson v. State, 394
S.W.3d 531 (Tex.Crim.App. 2013).
A complete analysis of the rejection of D’s lesser-included offense instruction would have considered intermediary offenses and the offenses that were submitted
to the jury. Hudson v. State, 394 S.W.3d 522 (Tex.Crim.
App. 2013).
D was convicted of capital murder and sentenced to life
in prison for intentional murder of her 13-year-old adopted
son in the course of a kidnapping, in violation of Tex. Penal
Code § 19.03(a)(2). COA reversed, finding that D should have
received a requested jury instruction on the lesser-included
offense of manslaughter, § 19.04. CCA reversed COA and re‑
manded.
The jury charge contained instructions regarding two
lesser-included offenses: murder, § 19.02(b)(1), and injury to a
child, § 22.04(a)(1). The victim had been beaten with a cord, a
mop handle, a rake, and a baseball bat; there was evidence that
the victim had also been confined to his room and deprived
of food for days. First responders noticed bruising stripes
from the boy’s neck to his feet. D’s statements indicated that
she was seeking to discipline him. COA conducted its error
analysis without considering possible intermediate lesser-in‑
cluded offenses that the evidence might have supported, and
it conducted its harm analysis without considering the lesserincluded offenses that were actually submitted to the jury.
A complete analysis of whether a manslaughter instruction
should have been given would consider whether the evidence
established one of these offenses and whether such a circum‑
stance prevented D from being entitled to the submission of
manslaughter.
Because the law of parties was in the abstract portion
of the jury charge and was supported by sufficient evidence, it should be taken into account for the purpose
of determining whether to submit a lesser-included
offense; in light of the law of parties, there was no evidence that D committed only the crime of robbery. Yzaguirre v. State, 394 S.W.3d 526 (Tex.Crim.App. 2013).
COA reversed D’s conviction of aggravated robbery and
remanded for a new trial on the basis that the trial court com‑
mitted some harm by not submitting the lesser-included of‑
fense of robbery. CCA reversed COA and affirmed the trial
court.
COA held that the charge did not allow the jury to con‑
vict D under the law of parties because it was not contained
in or referred to by the jury charge’s application paragraph.
Consequently, COA concluded that D’s testimony that he did

not have a weapon was sufficient to raise the lesser-included of‑
fense of robbery. CCA held that because the law of parties was
contained in the abstract portion of the jury charge and was
supported by sufficient evidence, it was an issue that should
be taken into account for the purpose of determining whether
to submit a lesser-included offense. Because there was no evi‑
dence, in light of the law of parties, that D committed only
the crime of robbery, the trial court was correct to deny the
submission of the lesser-included offense of robbery.
As a temporary guest in a hotel room, D did not have
the objective expectation of privacy of overnight guests.
Ex parte Moore, 395 S.W.3d 152 (Tex.Crim.App. 2013).
A motion to suppress evidence found during the execu‑
tion of a search warrant on a motel room was denied, and D
was convicted of possession of cocaine. The trial court rec‑
ommended denying habeas corpus relief. In denying relief, it
was determined that counsel was deficient due to a waiver of
the complaints raised in the motion to suppress. CCA denied
habeas corpus relief.
No prejudice resulted from counsel’s deficient perfor‑
mance because D did not have standing to challenge the search
of the motel room under Tex. Const. art. I, § 9 and U.S. Const.
amend. IV. Overnight guests of a registered hotel guest shared
the registered guest’s reasonable expectation of privacy in the
hotel room. Whether a temporary guest shared in the regis‑
tered guest’s reasonable expectation of privacy is determined
by evaluating the totality of the circumstances. D’s subjective
expectation of privacy was not one that society was prepared to
recognize as objectively reasonable under the circumstances.
He was not a registered guest of the room, and he had no prop‑
erty or possessory interest therein. There was no evidence that
he had personal belongings in the room or that he intended to
stay overnight.
Tex. Fam. Code § 51.095(a)(1)(A) does not prohibit the
presence of law-enforcement officers when a magistrate
reads the required statutory rights to a juvenile. Herring
v. State, 395 S.W.3d 161 (Tex.Crim.App. 2013).
Defendant juvenile filed a motion to suppress his signed
statement confessing to an aggravated robbery, but the motion
was denied. D was found guilty of aggravated robbery. COA
and CCA affirmed.
D argued that his statement was taken in violation of Tex.
Fam. Code § 51.095 because armed law enforcement officers
were present when he was given the magistrate’s warnings.
Because § 51.095(a)(1)(A) did not explicitly prohibit the pres‑
ence of law enforcement officers when a magistrate read the
required statutory rights to a juvenile, while other subsections
of § 51.095 expressly forbade the presence of law enforcement
officers during other kinds of proceedings, CCA concluded
that the legislature expressed its intent that such a prohibition

should not apply to the reading of the statutory warnings.
The record did not support officer’s warrantless entry
into D’s home because nothing suggested that destruction of evidence was imminent; however, COA failed to
address the contention that officer’s entry was justified
by a belief that the child required immediate aid. Turrubiate v. State, 399 S.W.3d 147 (Tex.Crim.App. 2013).
A police officer had been informed by an investigator with
the Texas Department of Family and Protective Services that a
strong odor of marijuana was emanating from D’s home. The
six-month-old child of D’s girlfriend lived at the home. When
officer knocked on the door, D cracked open the door, and
officer smelled marijuana. Officer determined that entry was
required to prevent the marijuana from being destroyed. He
forcibly entered the home and D was arrested. The trial court
denied D’s motion to suppress, and he was convicted of posses‑
sion of marijuana. COA reversed the order denying D’s motion
to suppress. CCA reversed and remanded to COA to decide the
State’s arguments with regard to the safety of the child.
Nothing in the record suggested that destruction of evi‑
dence was imminent. D did not engage in any conduct sug‑
gesting that he intended to destroy evidence. The record did
not support officer’s warrantless entry into D’s home on that
basis. However, COA erred in failing to address the State’s
contention that officer’s entry was justified by an objectively
reasonable belief that the child required immediate aid.
D could not be ordered to pay court-appointed attorney’s fees because the court made no findings to disprove D’s indigence. In re Daniel, 396 S.W.3d 545 (Tex.
Crim.App. 2013).
Inmate applicant filed a habeas corpus writ in the District
Court of Bexar County challenging the clerk’s assessment of
appointed attorney fees as a cost of court. The Bexar County
District Clerk had issued the bill of cost more than nine years
after applicant’s conviction and sentence. In addition to the
$295 that was specifically assessed in the judgment as court
costs in 2002, the belated bill of cost assessed a cost for an
appointed attorney for $7,945. Applicant alleged that as of the
time of his trial and appeal nine years earlier, he had been
declared indigent. The trial court recommended that the writ
be granted. CCA ordered the district clerk to amend the bill
of cost to remove the charge for counsel fees.
The clerk’s 2011 bill was not predicated upon any find‑
ings whatsoever with respect to the critical elements of Tex.
Code Crim. Proc. art. 26.05(g)—D’s financial resources and
ability to pay as of the time of trial. Because no such findings
were made, there was no basis for the assessment of attorney
fees. CCA treated the pleading as an application for writ of
mandamus to compel the clerk to remove the attorney’s fee
charge. The challenge was not the proper subject of a statuto‑

rily governed post-conviction application for writ of habeas
corpus because it did not implicate the fact or duration of D’s
confinement.
D did not forfeit his restitution order objection; he had
no opportunity to object and thus could not have preserved error. Burt v. State, 396 S.W.3d 574 (Tex.Crim.
App. 2013).
A jury convicted D of misapplication of fiduciary prop‑
erty. The judgment contained a restitution order for $591,785.
D filed a motion for new trial, but it was denied. COA affirmed,
holding that under Tex. R. App. P. 33.1(a), D had failed to pre‑
serve the restitution issues by failing to raise them in the trial
court. CCA reversed and remanded to COA for consideration
of the merits of D’s restitution claims.
CCA found that in the circumstances surrounding the
judgment, D did not forfeit his complaint as he had no op‑
portunity to object and therefore could not have preserved
error. D could not have objected during the oral pronounce‑
ment because at that point, he could not have known that the
sentence in the written judgment would be different from the
orally pronounced sentence, or that there might be error in
the amount of restitution. Similarly, when D filed his motion
for new trial, the written judgment had not yet issued, so D
could not have known to include the restitution issues in the
motion. The trial court ruled on the motion for new trial that
same day, thus preventing D from amending the motion to
include the restitution issues.
D’s conviction for fraudulent use or possession of identifying information did not violate the in pari materia
doctrine; the statute does not conflict with the failure
to identify statute because the statutes differ in meaningful ways. Jones v. State, 396 S.W.3d 558 (Tex.Crim.
App. 2013).
D was convicted under Tex. Penal Code § 32.51(b) for
fraudulent use or possession of identifying information. D
argued that her conviction under § 32.51(b) violated the doc‑
trine of in pari materia because that statute conflicted with
Tex. Penal Code § 38.02, the statute defining the offense of
failure to identify, which carried a lower penalty. D argued
that she should have been charged under § 38.02(b), the more
lenient statute. CCA agreed with COA that the in pari materia
doctrine did not preclude D’s prosecution under § 32.51. Sec‑
tion 38.02 applied to a much narrower class of persons than
§ 32.51. The plain language and placement of each statute in
the Texas Penal Code also indicated that § 32.51 and § 38.02
did not have the same subject or purpose. Moreover, neither
offense appeared to be a more narrowly hewn version of the
other. Because the in pari materia doctrine sought to give full
effect to legislative intent, § 32.51(e) was the most authoritative
proof that the legislature did not intend to limit the State to

prosecution under § 38.02 in circumstances in which § 32.51
was equally applicable. Thus, given that § 32.51 and § 38.02 had
different subjects and purposes and were aimed at different
groups of people, it was clear to the court that the two were
not in pari materia, particularly in light of § 32.51(e).
The outcry statute is a hearsay exception statutorily limited to live testimony of the outcry witness; the childcomplainant’s own videotaped statement does not meet
the requirements for being admitted under that statute.
Bays v. State, 396 S.W.3d 580 (Tex.Crim.App. 2013).
D was convicted of indecency with a child by contact un‑
der Tex. Penal Code § 21.11(a)(1). COA reversed. CCA affirmed
COA.
The trial court impermissibly admitted the child victim’s
videotaped statement under the outcry statute, Tex. Code
Crim. Proc. art. 38.072. The child victim’s own videotaped
statement did not meet the requirements for being admitted
under the outcry statute because the statutory hearsay excep‑
tion for outcry evidence applied only when the child’s state‑
ments were conveyed through the testimony of the properly
designated outcry witness. CCA further held that the admis‑
sibility of a child’s videotaped statement was governed by the
more specific video statute, Article 38.071, as opposed to the
more general outcry statute, and that the requirements of the
video statute were not met because the child victim was avail‑
able to testify at trial.
D had standing to challenge the search of his aunt’s
backyard and the seizure of his dogs because he had a
reasonable expectation of privacy. State v. Betts, 397
S.W.3d 198 (Tex.Crim.App. 2013).
D was indicted for cruelty to animals. The trial court
granted D’s motion to suppress. COA and CCA affirmed. Even
though D no longer lived at the residence, he had permission
from his aunt to keep his dogs in her backyard and to enter the
premises to water and feed the dogs, which he did on a daily
basis. The backyard was fenced on three sides, the fourth side
was enclosed by the neighbor’s fence, and the dogs were kept
approximately 70 yards from the road. Because the officers
did not have a warrant to enter the yard, and the State did not
argue that an exception to the warrant requirement existed,
officers were not authorized by the plain view doctrine to make
a warrantless entry into the yard to seize the dogs. The fact
that officers could see the dogs from afar did not mean that
they were entitled to go onto the property and seize the dogs
without a warrant. Because the community caretaking func‑
tion was not argued by the State at trial or to COA, the State
could not rely on that theory on appeal.
The bigamy provision of Tex. Penal Code § 22.011(f)
was not found facially unconstitutional because D

failed to show that it had no valid application. State v.
Rosseau, 396 S.W.3d 550 (Tex.Crim.App. 2013).
COA properly held that D failed to prove that § 22.011(f)
was facially unconstitutional under the Equal Protection
Clause, U.S. Const. amend. XIV, because it had at least one
valid application, namely the punishment of bigamists who
sexually assaulted their purported spouses. Because D failed to
show that it was unconstitutional in every respect, § 22.011(f)
was not facially unconstitutional.
Officer did not have RS to stop D because officer did
not actually see D’s traffic violation. State v. Duran, 396
S.W.3d 563 (Tex.Crim.App. 2013).
D was charged with DWI. The trial court granted his mo‑
tion to suppress evidence from the traffic stop, finding there
was no reasonable suspicion for the stop. COA reversed the
trial court based on a DVD recording of the stop. CCA re‑
versed COA and reinstated the trial court’s decision granting
the motion to suppress.
The officer was en route to a domestic call at a speed of
over 60 miles per hour in a 45-mile-per-hour zone when he
saw D, approaching from the opposite direction, make a left
turn in front of officer, causing officer to brake. Officer turned
right to follow D. The DVD recording showed that D’s tire
swung slightly across the center line. Officer’s report stated
that he stopped D for failing to yield the right of way; however,
officer was mistaken in believing that he had the right of way:
because he was speeding, he did not. The issue presented to
the trial court was therefore a factual issue: Did the officer
actually see the center line violation shown in the DVD? The
trial court decided that he did not, because that violation was
not mentioned in the report, and it was too minor to cause of‑
ficer to abandon his domestic call and was not visible before
he abandoned the domestic call. CCA held that the appellate
courts were required to defer to that determination of fact. The
totality of the trial judge’s findings supported its reasonable
conclusion that officer did not see the center stripe violation.
COA lacked the benefit of recent decisions changing
the requirements for counsel to advise of the immigration consequences of guilty pleas. Ex parte Enyong, 397
S.W.3d 208 (Tex.Crim.App. 2013).
D filed a habeas application claiming his counsel provided
ineffective assistance by failing to advise him of the immigra‑
tion consequences of his guilty pleas. The trial court denied
relief. COA reversed. The State filed this petition, contending
COA erred in holding that Padilla v. Kentucky, 559 U.S. 356
(2010), applies retroactively to the collateral review of a state
conviction that was final when the Padilla opinion was issued.
CCA vacated COA’s judgment and remanded.
The U.S. Supreme Court recently held that Padilla does
not have retroactive effect. Chaidez v. United States, 133 S. Ct.

1103 (2013). CCA adopted that reasoning as a matter of state
law in Ex parte De Los Reyes, 392 S.W.3d 675 (Tex.Crim.App.
2013). In the instant case, COA did not have the benefit of Ex
parte De Los Reyes.

Court of Appeals
Summaries by Chris Cheatham of Cheatham Law Firm,
Dallas
Deemed invalid was inventory search that continued to
progress after D’s father showed up at the scene to pick
up vehicle, despite officer’s testimony that father failed

to provide proof of insurance needed to release vehicle
to father. State v. Cashion, No. 05-11-00334-CR (Tex.
App.—Dallas Oct 26, 2012), pet refused.
Local police policy did not expressly require proof of in‑
surance, observed the court. Rather, the policy merely requires
the arresting officer to “verify the person taking possession of
the vehicle is a licensed driver.”
Odor of marijuana detected by officer during conversation with driver triggered PC to search, not only the
passenger compartment but also the trunk. Williams v.
State, No. 05-11-00982-CR (Tex.App.—Dallas Oct 31,
2012), pet refused.
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