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 Brief, Motion, and Memo Bank
A library of the collected tools of the trade from some of the top
criminal defense lawyers in the state.
 Listserves
A partnership to engage community members in areas of significant
decisions, legislative and capital issues/updates, upcoming seminars
and events, and more . . .
 Legislature
A team of lobbyists involved in the legislative effort and keeping
members up to date.
 Ethics Hotline
If you have a question about ethics in criminal defense law, call the
hotline at 512-646-2734 and leave a message. You will receive a call
or several calls within 24 hours.
 Updated iPhone/iPad/Droid/Windows 7 App
An entire library of criminal codes and statutes in the palm of your
hand.
 Strike Force
Strike Force assistance to aid lawyers threatened with or incarcerated
for contempt of court.
 Voice for the Defense magazine—print and online
A subscription to the only statewide magazine written specifically for
defense lawyers, published 10 times a year.
 Membership Directory (printed or online)
Comprehensive listing of current TCDLA members, print or PDF
version, updated yearly. Online directory updated daily.
 Lawyer Locator
Online directory providing members an opportunity to list up to
three areas of practice for public advertising.
 Expert List
Extensive list of experts for all types of criminal cases, including
investigation, mitigation, and forensics specialists.
 Significant Decisions Report
Professional reports summarizing state and federal cases, emailed
weekly.
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 TCDLA Discounts
Receive significant discounts on CLE seminars and TCDLA publica‑
tions. Discounted liability insurance with Joe Pratt Insurance.
 TCDLA Logo for Member Use
Camera-ready art of the TCDLA logo is now available for use on
business cards, websites, etc.
 Membership Certificate
Display your TCDLA membership with pride! New members will re‑
ceive a personalized certificate by mail. Members of 25 years receive
a special certificate.
 Sprint Discount
Sprint has changed the process in how to receive their 15% dis‑
count. Please fill out the verification form and fax to TCDLA at
512.469.0512 or email to mrendon@tcdla.com and TCDLA will have
it submitted to Sprint.
 Enterprise Car Rental
Ten percent discount for TCDLA members. Enterprise is the largest
rental car company in North America in terms of locations and num‑
ber of cars, while providing the highest level of customer service.
The corporate account number for TCDLA members is 65TCDLA.
You may contact your local office directly or visit www.enterprise.com.
When booking online, enter your location, date, time, and the cor‑
porate account number. You will then be asked for your discount ID,
which is the first three letters of TCDLA (TCD). Make your reserva‑
tion at Enterprise Rent-a-Car.
 Subscription Services Inc.
Fifty percent discount off the cover price of more than 1,000 maga‑
zines, including Newsweek, New Yorker, Texas Monthly, etc. Visit
www.buymags.com/attorneys.
 State Motions CD
New members will receive a comprehensive CD of state forms and
motions,including DWI, post-trial, pretrial, and sexual assault mo‑
tions.
 Resources
Expansive library of research papers from renowned criminal de‑
fense lawyers and other valuable information and sites.

4 CLE and Events 4
Register online at www.tcdla.com

 November 2013
November 7–8
TCDLA | Stuart Kinard Memorial
Advanced DWI Seminar
San Antonio, TX
Scholarships available

 January 2014
January 9
CDLP | Nuts ’n’ Bolts | co-sponsored
with Lubbock Criminal Defense
Lawyers Association
Lubbock, TX

November 15
CDLP | Nuts ’n’ Bolts | co-sponsored
with San Antonio Criminal Defense
Lawyers Association
San Antonio, TX

January 9
CDLP | PD DWI Training | cosponsored with National College for
DUI Defense
Lubbock, TX

November 15
CDLP | Public Defender DWI | cosponsored with National College for
DUI Defense
Edinburg, TX

January 10–11
CDLP | 33rd Annual Prairie Dog
Lawyers Advanced Criminal
Law Course | co-sponsored with
Lubbock Criminal Defense Lawyers
Association
Lubbock, TX

November 15
CDLP | Trial Strategies That Work/
Technology
Sugar Land, TX
November 21–22
CDLP | Capital Litigation/Mental
Health
South Padre Island, TX
 December 2013
December 5–6
TCDLA | Defending Those Accused
of Sexual Assault
Austin, TX
Scholarships available
December 7
TCDLA Board and CDLP and
Executive Committee Meetings
Austin, TX
December 13
CDLP | 6th Annual Hal Jackson
Memorial Jolly Roger Criminal Law
Seminar | co-sponsored with Denton
County Criminal Defense Lawyers
Association
Denton, TX

January 17
CDLP | PD DWI Training | cosponsored with National College for
DUI Defense
El Paso, TX
 February 2014
February 6–7
CDLP | Capital Trial, Mental Health
Houston, TX
February 6–7
CDLP | Forensic & Technology
Houston, TX
February 13
CDLP | Public Defender DWI | cosponsored with National College for
DUI Defense
Dallas, TX
February 14
CDLP | Indigent Defense/Veterans
Dallas, TX

February 20–21
CDLP | 3rd Annual Craig
Washington & Senator Rodney Ellis
Criminal Law | co-sponsored with
Thurgood Marshall School of Law
and Earl Carl Institute
Houston, TX
 March 2014
March 6–7
TCDLA | Federal Law/Juvenile/Drug
Houston, TX
March 8
TCDLA Board and CDLP and
Executive Committee Meetings
Houston, TX
March 19
CDLP | Child Welfare Forensics | cosponsored with Thurgood Marshall
School of Law and Earl Carl Institute
Houston, TX
March 20–22
TCDLA | 21st Annual Mastering
Scientific Evidence in DUI/DWI
Cases | co-sponsored with National
College for DUI Defense
New Orleans, LA
March 21–22
CDLP | 51st AA Semaan Seminar |
co-sponsored with San Antonio Bar
Association
San Antonio, TX
Seminars sponsored by CDLP are funded by the
Court of Criminal Appeals of Texas. Seminars
are open to criminal defense attorneys;
other professionals who support the defense
of criminal cases may attend at cost. Law
enforcement personnel and prosecutors are not
eligible to attend.
TCDLA seminars are open only to criminal
defense attorneys, mitigation specialists,
defense investigators, or other professionals
who support the defense of criminal cases. Law
enforcement personnel and prosecutors are not
eligible to attend unless noted “*open to all.”
**Open to all members

Note: Schedule and dates subject to change. Visit our website at www.tcdla.com for the most up-to-date information.
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Bobby Mims

A Landmark Study in Indigent Defense
and a Professional Opportunity!

T

President’s
Message

he members of TCDLA have an opportunity to participate in a landmark study that will
impact justice in Texas for a generation. The legislature has ordered the Texas Indigent
Defense Commission (“TIDC”) to conduct a Weighted Caseload Study “for the purpose of
determining guidelines for establishing a maximum allowable caseload for a criminal defense
attorney that . . . allow the attorney to give each indigent defendant the time and effort necessary to ensure effective representation.”
In this issue of the Voice for the Defense, Jim Bethke, the Executive Director of TIDC, has
written “Improving Indigent Defense Through Research & Data,” which explains the project
and requests the help of all TCDLA members. This project is the most important indigent
defense effort in Texas since the Fair Defense Act was enacted 12 years ago. It is common
knowledge that indigent defense is one of the most politically unpopular and chronically
under-funded parts of the entire criminal justice system. The Constitution and the law demand
that indigent defendants be provided defense counsel and that they be effectively represented.
However, hard data does not exist that policy makers can rely upon or that appointed counsel
can urge to obtain proper funding. The legislature has directed that this project be undertaken
to generate data to form the basis for rational decisions about indigent defense funding of
resources. With the data generated by this study, a strong case can then be made to officials
that adequate resources should be made available to defense counsel.
The TIDC has partnered with the Public Policy Research Institute (“PPRI”) at Texas
A&M University to conduct the study. This fall, PPRI in coordination with TCDLA will
begin recruiting attorneys to participate in this study. The PPRI and TCDLA will seek 500
attorneys who are willing to volunteer and to participate in the study. Those who volunteer
will be trained in the use of timekeeping software, then asked to record the time spent on
cases for 12 weeks. The final report will be issued in December 2014.

I realize that timekeeping and hourly billing is one of the
reasons that we in the criminal defense business prefer to use
flat fees. However, those of us who are CJA panel attorneys in
the Federal courts keep our time on a one-tenth hourly basis.
Those of us who accept criminal appointments also keep time
on an hourly basis, and all capital defense time is reported on
an hourly basis as required by most indigent defense plans in
Texas. The software that will be provided will have the incidental
effect of providing volunteers with an opportunity to evaluate
their practices to see if they are spending time in the most ef‑
ficient manner possible.
I urge you to accept this challenge to assist the TIDC,
TCDLA, and the PPRI in this landmark study. Your work and
data will be used as a benchmark for years by policy makers.
In early November representatives of Texas A&M University’s

PPRI will begin contacting attorneys to participate in the study.
This is an important opportunity to make a valuable contribu‑
tion to the criminal defense profession that will have a lasting
effect on justice in Texas.
This is a very worthwhile project, and I call on TCDLA
members to participate and volunteer. If you are willing to
be part of this project, visit http://texaswcl.tamu.edu, or just
send an email to the project director, Dr. Dottie Carmichael, at
dottie@ppri.tamu.edu. Those who volunteer will be recognized
for their contribution in the final report to the Legislature—and
will know that they have been a part of this important landmark
study to benefit the criminal justice system in Texas.
Bobby Mims
October 2013

Members of the Texas Indigent Defense Advisory Panel on the Texas Weighted Caseload Study, held on October 18, 2013, in Austin. TIDC Executive Director Jim Bethke, TCDLA Executive Director Joseph Martinez, TCDLA President Bobby Mims, and TCDLA
members Jeanette Kinard and David Gonzalez serve on the panel chaired by Judge Sharon Keller of the Texas Court of Criminal
Appeals. This panel consists of indigent defense lawyers, public defenders, and scholars to advise the Public Policy Research Institute of Texas A&M University in the study and data compilation to be undertaken with TCDLA.

38th Annual

Texas Criminal Trial College Application
(Enrollment limited to 80)
March 23–28, 2014
Huntsville, Texas
Application Deadline Noon, January 18, 2014
Bar # ____________________________
Name __________________________________________________ Address _______________________________________________
City _______________________________________________________________ State __________ Zip ________________________
Phone _________________________________________________ Fax ____________________________________________________
Cell phone __________________________________________ Email _____________________________________________________

Must be a licensed Texas attorney. Complete entire application.
q I would like to attend this training and have enclosed $150 tuition (includes breakfast, lunch, and hotel—double occupancy),

this application, my letter of intent, and a letter of recommendation from a Texas judge (District, County, or Federal) and a
criminal defense attorney. You will be notified by January 31, 2014. Only complete applications will be considered. *Special
needs or financially unable to pay contact TCDLA.
Credit card number: ___________________________________________________ Expiration date: ________________________
Signature ________________________________________________________________
q I applied last year. 		q

I attended a Criminal Trial College in ________________________

I accept court appointments: q Yes q No

Trial Experience
Please be candid about your trial experience, and do not exaggerate.

Number of Trials (as first chair only):
#______ Felony Jury

#______ Felony Bench

#______ Misdemeanor Bench

#______ Civil Jury

#______ Misdemeanor Jury

Number of Trials (as second chair):
#______ 2nd Chair Felony Jury*

#______ 2nd Chair Misdemeanor Jury*

*On a separate sheet explain your involvement.
Type of practice and years in practice (general description): _________________________________________________________
________________________________________________________________________________________________________________

Other Training or Experience:
Law school: ________________________________________________

Date graduated: ___________________________________

Other trial training courses taken: _________________________________________________________________________________
________________________________________________________________________________________________________________
________________________________________________________________________________________________________________

Former Prosecutor:

q Yes

q No

If yes, how long, when did you leave, and what experience did you have? ____________________________________________
________________________________________________________________________________________________________________
________________________________________________________________________________________________________________

Public defender:

q Yes

q

No

If yes, what office? _______________________________________________________________________________________________
________________________________________________________________________________________________________________
On a separate sheet please tell us your level of trial experience. Additionally, please tell us why you want to attend the Texas
Criminal Trial College.

Fax: 512-469-0512 or mail to 6808 Hill Meadow Drive | Austin, TX 78736
Seminars sponsored by CDLP are funded by the Court of Criminal Appeals of Texas.
Office use only: q Application q New

q Letter of intent

q Fee

q Judge letter

q Attorney letter
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Joseph A. Martinez

T

CDLA will be posting on its website a one-hour CLE on the new Discovery law (SB
1611) that goes into effect on January 1, 2014. We ask all of our members to become
knowledgeable of the rules they must follow.
The TCDLA Board of Directors met on Saturday, September 28, in Arlington. The fol‑
lowing motions were passed:*

Executive
Director’s
Perspective

MOTION: Minutes, June 15, 2013
Approve minutes from June 15, 2013, TCDLA Board Meeting in San Antonio. Motion
made by Bob Hinton, seconded by Sam Bassett—motion carries.
MOTION: Resolution implementation of the Fair Defense Act and a call for transparency
in appointment of indigent counsel
Motion made by John Convery, seconded by Mark Snodgrass—motion carries.
MOTION: $54,296 to deposit into the (TCDLA) reserve account
It is recommended by the (TCDLA) budget committee that the Board move $54,296
from FY13 revenue to be transferred to reserve. Motion made by Scrappy Holmes, seconded
by Emmett Harris—motion carries.
MOTION: FY2014 Budget
Motion to approve the FY2014 Budget made by Richard Anderson, seconded by Bob
Hinton—motion carries.
MOTION: Executive Session
Bobby Mims moves to go into executive session, seconded by Mark Snodgrass—motion
carries. Board comes out of executive session.
MOTION: FY13 Staff Bonuses
Motion by Bill Harris to approve $43,400 allocated for FY 2013 staff bonuses, seconded
by John Convery—motion carries.
MOTION: Hire new (TCDLA) position—Governmental Relations Director
It is moved that the Board of Directors form a special subcommittee of President Bobby
Mims, TCDLA Legislative Committee Chair Mark Daniel, Executive Director Joseph Mar‑
tinez, and TCDLA Legislative Advisor Alan Place. This subcommittee shall solicit for and
*Minutes from the TCDLA September Board Meeting are a draft and not yet approved by the
TCDLA Board.

recommend the employment of a qualified individual to serve
as a Governmental Relations Director for TCDLA. The position
will be posted for public notice in accordance with the rules and
bylaws of the association and applicable state and federal laws.
The salary and benefits shall be commensurate with the expe‑
rience and qualifications of the candidate. It is further moved
that the Board of Directors delegate the final decision to employ
such individual as may be recommended by the subcommittee
to the TCDLA Executive Committee as it is constituted as of
September 27, 2013.
Motion made by Sam Bassett, seconded by Marjorie Bach‑
man—motion carries.
MOTION: Resolution for Louise and George Gilkerson
Whereas George Gilkerson, a charter member and the 4th
president (1974–75) of the Texas Criminal Defense Lawyers
Association, has shown his absolute commitment to service
in the pursuit of justice and a professional excellence he has
willingly shared with this Association in its basic mission. Be
it therefore resolved that the Association would like to honor
our beloved Louise and George Gilkerson on the occasion of

their 70th wedding anniversary.
Motion made by Dan Hurley, seconded by Tim Evans—mo‑
tion carries unanimously.
MOTION to adjourn at 12:17 pm
Made by Jason Cassel, seconded by Sarah Roland—mo‑
tion carries.
FY 2014 TCDLA Budget
The total Income budgeted for FY 2014 is $1,417,203, which
consists of revenue generated from membership dues ($421,000),
seminar registration ($790,000), publications ($90,500), and
other income ($80,120) (e.g., seminar exhibitors, donations,
scholarships, sponsorships).
The total of expenses budgeted for the year is $1,417,161.
The expenses budgeted help cover expenses associated with
seminars ($412,578), membership sustainability ($134,300),
operating expenses ($197,664), staff salaries and benefits, includ‑
ing a new government relations director position ($509,643),
governance ($36,000), and other expenses ($126,976.33). The
profit projected for FY 2014 is $42.

TCDLA Annual Report, FY 2014 (September 1, 2012, through August 31, 2013)
TCDLA

CDLP/CCLI**

Total

Number of Seminars

14

42

56

Number of Course Directors

28

61

89

Number of Speakers

125

369

494

Number of Persons Trained

2,368

2,924

5,292

Number of Non-Death-Penalty CLE Hours

132.25

327.50

459.75

Number of Ethics CLE Hours

9.25

28.50

37.25

Number of Death-Penalty CLE Hours

59.75

59.75

Number of Death-Penalty Ethics Hours

3.75

3.75

**CCLI, Capital Case Litigation Initiative, a Federal Department of Justice grant initiative through
the Texas Court of Criminal Appeals

Largest providers of Continuing Legal Education in Texas for period
September 1, 2012, through August 31, 2013***
Rank

Provider

Total CLE Hours

1

State Bar of Texas

292,980.00

2

University of Texas School of Law

62,649.00

3

Texas Criminal Defense Lawyers Association/Criminal Defense 35,920.50
Lawyers Project

4

Texas District and County Attorney Association (TDCAA)

32,383.50

***Summary of CLE Providers, State Bar of Texas report, September 9, 2013

Specials thanks to course directors Tim Evans and Bob
Hinton for the Voir Dire seminar held in Arlington in Septem‑
ber. Thanks to their efforts we had 104 attendees.

Special thanks to our course directors, Carlos Garcia
(Austin), E. X. Martin (Dallas), Larry Renner (Santa Fe, New
Mexico), and Rick Wardroup (Lubbock), for the 11th Annual

Forensics seminar held in Dallas in October. Thanks to their
efforts we had 73 attendees.
Special thanks to course directors Natalie Roetzel (Dallas)
and Nick Vilbas (Lubbock) for the Innocence Clinic seminar
held in Dallas in September. Thanks to their efforts we had 41
attendees.
Special thanks to Todd DuPont II (Houston), President,
and the leadership of the Harris County Criminal Lawyers As‑
sociation (HCCLA) for allowing TCDLA, through the Criminal
Defense Lawyers Project (CDLP), to co-sponsor the Indigent
Defense seminar held in Houston in October. Thanks to the
course directors, Carmen Roe (Houston) and Rand Mintzer
(Houston), we had 141 attendees. Special thanks to Christina
Applet, Executive Director of HCCLA, for her all of her support.
Special thanks to our course director, John Ackerman (Fes‑
tival Beach), for the Round Top III Advanced Skills Training—
Voir Dire and Opening held at the unique Round Top Festival
Institute in the idyllic town of Round Top. Round Top is located
95 miles west of Houston and 75 miles east of Austin off High‑
way 290. The five-day/four-night training course is designed to
improve counsel’s communication with members of the jury.
Special thanks to our two psychodramatists, Kathryn Larimer
(Omaha, Nebraska) and Don Clarkson (Baltimore, Maryland),
and the 11 faculty members. This year 61 lawyers attended. Tony
Vitz (McKinney) will be co-course director for Round Top IV,
which will be held October 22–26, 2014.
Special thanks to our course directors, Linda Garza-Mar‑
tinez (Laredo) and Michael Gross (San Antonio), for the Trial
Strategies That Work seminar held in Laredo in October. Special
thanks to Silverio Martinez (Laredo), President of the Laredo
Webb County Bar Association, and their leadership for allowing
TCDLA to co-sponsor this event.
The Trial Strategies That Work seminar will be held in the
following cities and on these dates:
November 15
April 4, 2014

Sugar Land
Waco

April 11, 2014
April 25, 2014
July 17–18, 2014

Beaumont
Tyler
South Padre Island

Please go to our website or call the Home Office for more
information.
Are you interested in forming a local criminal defense
bar? Need help getting organized? Please contact Susan An‑
derson (Dallas), seapd@aol.com, or Ray Rodriguez (Laredo),
rayrodzatty@yahoo.com, co-chairs of the TCDLA Affiliate
Committee.
Good verdicts to all.

Texas Criminal Defense Lawyers Educational Institute

TCDLEI Memorializes
Fallen But Not Forgotten . . .

Charles Baldwin
Quinn Brackett
Peter Bright
Jack H. Bryant
Phil Burleson
Ward Casey
Byron Chappell
Emmett Colvin
Rusty Duncan
C. David Evans
Elaine Ferguson
C. Anthony Friloux Jr.
Richard W. Harris
Odis Ray Hill
Weldon Holcomb
Floyd Holder
W. B. “Bennie” House

David Isern
Hal Jackson
Knox Jones
Joe Kegans
George F. Luquette
Ken Mclean
Kathy McDonald
Harry Nass
Anthony Nicholas
David A. Nix
Rusty O’Shea
Charles Rittenberry
George Roland
Travis Shelton
Robert William Tarrant
Doug Tinker
Don R. Wilson Jr.

Memorialize a fellow member.
Contact: chattersley@tcdla.com

Robert Pelton

I’ve labored long and hard for bread,
For honor, and for riches,
But on my corns too long you’ve tread,
You fine-haired sons of bitches.
—Black Bart, 1877 California Stage Coach Bandit

B

Ethics &
The Law

art was one of those men who got fed up with crooked judges, sheriffs, lawyers, prosecutors, and other people who were supposed to be honorable.
My friend and colleague, Steven “Rocket” Rosen, has a sign that says, “If assholes had
wings, this place would be an airport.” Rocket wanted to post it on the courthouse door in
Houston, but I told him that was not a good idea. We talked about the stress that can be felt
upon entering the building. Sometimes long lines of accused citizens and their families are
standing in the rain waiting to go through the metal detector to enter the Harris County
Courthouse. Law enforcement and ambulances are taking people away. Police are arresting
disorderly family members crying and screaming in the hallway. This just adds more unnecessary stress.
Some lawyers refuse to get a badge that allows entrance to the courthouse. Rocket asked
me to write about the stress and confusion lawyers encounter when doing their job. Rocket
also has a sign hanging in his office that says: “You don’t have to be crazy to work here, but
it helps. Remember, we are all fighting some kind of battle.” Most lawyers try their best to
defend their client. The odds against the citizens accused are overwhelming. That is why all
members need to be ready, willing, and able to help each other.
Mr. Richard “Racehorse” Haynes says the “e” in email stands for “evidence.” Now the “t”
in texting can stand for “trouble.” A third-generation judge has left the “throne” because of
texting a prosecutor during a trial. There are rumors about this not being an isolated incident.
What happened to honor and integrity? Abe Lincoln and Clarence Darrow would be turning
over in their graves if they saw the unethical behavior in some of our 254 counties. Whispers
and meetings, if ex parte, need to be reported—as was the one with the texting judge. As a
lawyer for some of the judges in Harris County said, “It was a perfect storm of stupidity.” The
judge in question violated Judicial Canon 2A, which states, “[a] judge shall comply with the
law and should act at all times in a manner that promotes public confidence in the integrity

and impartiality of the judiciary.” The actions of the judge are
of the type that bring public discredit on the judiciary and on
the legal profession in general.
Contrary to what the public believes, lawyers are humans
too. Until they need the services, citizens complain about law
enforcement, doctors, and lawyers. Then we all become very
important. Lawyers used to be looked up to, as many of the
leaders in the community were doctors and lawyers. Crooked
dealings by lawyers, judges, prosecutors, and law enforcement
have eroded public trust in the legal profession. Politicians who
speak, as the celluloid Indians say, with a forked tongue are
close to the bottom of public trust. Used-car salesmen are no
longer at the bottom of the list. When judges get caught texting
the prosecutors during trial, they are setting a bad example for
those dedicated souls who go to work every day to help accused

citizens who have made a mistake or been wrongfully charged.
Men and women suffered and died to uphold our Constitution. Be they judges, prosecutors, or defense lawyers, when lawyers are unethical, such behavior dishonors all those dear souls
who fought to make America the Land of the Free and Home
of the Brave. No one is perfect and we all make mistakes, but
cheating when human lives are at stake is an unpardonable sin.
Which is worse, Black Bart who took money or a Black
Robe who can take Freedom?
If you need help or find the walls closing in on you, you can call
the HCCLA ethics hotline at (713)518-1738 or the TDCLA ethics hotline at (512)646-2734. Also available to you is the Texas
Lawyers Assistance Program. Their number is (800)343-8527.

Save the Date!
December 13, 2013

Denton, Texas
Seminars sponsored by CDLP are funded by the Court of Criminal Appeals of Texas.

Buck Files

L

aw enforcement officers stopped Waldo. Law enforcement officers questioned Waldo. Law
enforcement officers began to frisk Waldo. Waldo ran away. Law enforcement officers
caught Waldo, searched Waldo, and found something that was illegal. Waldo was prosecuted
and convicted and what did the appellate court probably write?
5 That the officers were justified in making a Terry stop of Waldo;
5 That the evidence was sufficient to support a reasonable suspicion that Waldo was armed

and dangerous to justify a protective frisk under the Fourth Amendment; and, that
Waldo’s conviction is affirmed.
Poor Waldo.
On September 24, 2013, a panel of the United States Court of Appeals for the 7th Cir‑
cuit refused to follow the usual script and held that United States District Judge William M.
Conley of the Western District of Wisconsin should have granted the defendant’s motion to
suppress the evidence obtained during an illegal frisk of the defendant and, further, that the
application of the exclusionary rule was warranted to suppress the firearm that was seized
from defendant. U.S. v. Williams, ___F.3d___, 2013 WL 5314594 (7th Cir. 2013). [Opinion by
Stadtmueller, District Judge sitting by designation; Hamilton, Circuit Judge, filed an opinion
concurring in part and concurring in the judgment; Ripple, Circuit Judge, filed an opinion
concurring in part and dissenting in part.]
A Synopsis of the Facts

Federal
Corner

Law enforcement officers received an anonymous phone call that approximately 25 people
were outside a bar and “about three or four of them had guns out.” The caller did not report
any fighting or threatening behavior but only that the individuals were loud and that they
were loitering in the parking lot of a local bar. This was a location well known to the police
because they had often responded to complaints of criminal activity at that location.
Within three to five minutes of receiving the call, law enforcement officers arrived on
the scene and found only eight to ten individuals standing around a group of cars in the
parking lot. No one was loud or acting disruptively and no one was displaying a firearm. The
officers were not even certain that this was the group that the anonymous caller had reported.
As the officers approached the group, they noted that each of the individuals appeared to
act in the same manner: They avoided eye contact with the officers and began walking away

slowly from the area. Officer Jesberger requested that Andre
Williams step forward and display his hands. Jesberger began to
pat down Williams, who had begun to move his hands toward
his waist. Jesberger directed Williams not to do this, but Wil‑
liams continued to do so. When Jesberger attempted to handcuff
Williams, he pulled away and attempted to flee the scene. He
was unsuccessful. After being kneed and tasered, Willams was
handcuffed and searched. When the officers found a handgun,
several ecstasy pills and $600 in cash, they arrested Williams.
Williams was indicted for being a felon in possession of a
firearm, in violation of 18 U.S.C. § 922 (g)(1). His lawyer filed a
motion to suppress the firearm discovered by the officers. At the
suppression hearing, Jesberger testified the he started to “zero
in” on Williams “once [he] saw the way that [Williams] was act‑
ing.” Jesberger did not provide any further details as to why he
singled Williams out. The evidence at the suppression hearing
indicated that every one of the group was doing exactly the same
thing. When Jesberger requested that Williams step forward,
Williams asked “Why.” As to every other request, Williams was
compliant. Judge Conley denied the motion to suppress and
Williams entered a conditional guilty plea. Judge Conley im‑
posed a 70-month sentence and Williams gave notice of appeal.
Judge Stadtmueller’s opinion reads, in part, as follows:
Initial Stop
In this portion of my opinion, I . . . find that the police
officers’ initial stop of the group of individuals was lawful.
Police officers may detain a suspect for a brief inves‑
tigatory stop if they have a “reasonable suspicion based
on articulable facts that a crime is about to be or has been
committed.” Carlisle, 614 F.3d at 754–55 (citing United
States v. Wimbush, 337 F.3d 947, 949 (7th Cir.2003));
Terry v. Ohio, 392 U.S. 1, 21, 88 S.Ct. 1868, 20 L.Ed.2d
889 (1968).
***
The first question I must ask is what, precisely, Officer
Jesberger relied upon in deciding to stop Mr. Williams.
The Government points, almost exclusively, to the anony‑
mous 911 call, itself, arguing that the call was an emer‑
gency report, which can support an officer’s reasonable
suspicion with less objective evidence to corroborate the
report. See United States v. Hicks, 531 F.3d 555, 559–60
(citing Alabama v. White, 496 U.S. 325, 332, 110 S.Ct.
2412, 110 L.Ed.2d 301 (1990); New York v. Quarles, 467
U.S. 649, 104 S.Ct. 2626, 81 L.Ed.2d 550 (1984)). How‑
ever, in passing, the government also mentions that this
stop occurred at night in a high-crime area.
Do those facts, taken in conjunction with one an‑
other, support a finding that Officer Jesberger had a rea‑
sonable suspicion to stop Mr. Williams? Yes, but this is
a very close call.
The 911 call, in and of itself (and despite being anon‑
ymous), provided Officer Jesberger with a reasonable

suspicion to stop Mr. Williams. When responding to an
emergency report, officers may use the report, itself, to
justify a Terry stop, provided that the report describes an
ongoing emergency, as opposed to general criminality.
See Hicks, 531 F.3d at 558–59 (distinguishing Florida v.
J.L., 529 U.S. 266, 268, 120 S.Ct. 1375, 146 L.Ed.2d 254
(2000) on the basis that the report in Hicks provided
details of an ongoing emergency situation, whereas the
tip in J.L. reported only general criminality). In Hicks, we
found that an individual’s 911 call reporting that “There’s
a guy beating a woman up in my house,” was an emer‑
gency report justifying a Terry stop. Hicks, 531 F.3d at
557, 560.
***
Mr. Williams argues that the 911 call could not support
a reasonable suspicion, under J.L., because it was made
anonymously. That is incorrect. The mere fact that the
caller was anonymous is not enough, under J.L., to make
the 911 call per se unreliable. Hicks, 531 U.S. at 558–59
(citing United States v. Brown, 496 F.3d 1070, 1077 (10th
Cir. 2007).
***
Mr. Williams also asserts that the changed circumstances
between the time of the 911 report and the officers’ arrival
on the scene undermined the credibility and emergency
nature of that report, thus depriving it of its ability to
provide Officer Jesberger with a reasonable suspicion
to conduct the Terry stop; again, he is incorrect, though
this is a much closer question. As Mr. Williams points
out, the 911 caller reported that there was a group of 25
or more individuals in the parking lot being very loud.
When the officers arrived, only eight to ten individuals
remained, and apparently none of them were acting in
a loud or threatening manner. But I find that those facts
are not enough to strip the 911 report of either its cred‑
ibility or of its emergency nature.
***
Subsequent Frisk
[T]he district court’s decision on the frisk issue was in
error.
A reviewing court must analyze a frisk separately
from an initial stop, applying a slightly different stan‑
dard to determine whether the frisk was lawful. See,
e.g., Ybarra, 444 U.S. at 94; McKoy, 428 F.3d at 39. This
separate standard is necessary to protect the public from
frisks, which are “a serious intrusion upon the sanctity of
the person, which may inflict great indignity and arouse
strong resentment.” Terry, 392 U.S. at 17. Thus, given the
more burdensome intrusion of a frisk, such action should
only be allowed when the officer can point to articulable
facts that would establish the separate and specific con‑
dition that the detainee has a weapon or poses some

danger. Id., at 27. In other words, an officer performing
a Terry stop may not automatically frisk the individual
subject to the stop; rather, to do so, the officer must have
some articulable suspicion that the subject is “armed
and dangerous.” Arizona v. Johnson, 555 U.S. 323, 323,
129 S.Ct. 781, 172 L.Ed.2d 694 (2009); United States v.
Pedroza, 269 F.3d 821, 827 (2001) (citing Terry, 392 U.S.
at 27). This more specific analysis, requiring the officer
to hold a reasonable suspicion that the subject is “armed
and dangerous” as opposed to being generally suspicious,
allows courts to distinguish between legitimate and il‑
legitimate frisks, the latter of which constitute severe
intrusions upon individual liberty. Terry, 392 U.S. at 27.
Again, we begin our analysis by examining the cir‑
cumstances that Officer Jesberger may have relied upon
in deciding to frisk Mr. Williams. The government as‑
serts that the following facts supported Officer Jesberger’s
decision to frisk Mr. Williams: the fact that the group, in
general, avoided eye contact with the officers and started
to move away from the area upon the officers’ arrival;
the fact that Mr. Williams, in particular, had his hands
in his pocket or near his waistband, avoided eye contact,
and began to move away from the area; the fact that this
all occurred in a high crime area; and the fact that the
police were responding to a 911 call reporting weapons.
None of those facts, alone or together, could have
supported a reasonable suspicion that Mr. Williams was
armed and dangerous. To begin, the Court cannot see
how the group’s general behavior could possibly sup‑
port a reasonable suspicion that Mr. Williams, himself,
was armed and dangerous. Moreover, neither the group
behavior nor Mr. Williams’ own personal behavior could
support a reasonable suspicion that he was armed and
dangerous. Most people, when confronted by a police
officer, are likely to act nervous, avoid eye contact, and
even potentially shift their bodies as if to move away
from the area, thus making such behaviors of very little
import to a reasonable suspicion determination. See, e.g.,
United States v. Broomfield, 417 F.3d 654, 655 (7th Cir.
2005) (noting that importance of eye contact is purely
subjective and easily skewed by police officers to support
their view of a situation).
***
Additionally, while we understand that the fact that a
stop occurs in a high-crime area may be a factor under
Terry, we believe that the rest of the case for a frisk, here,
was so weak that this factor cannot save the frisk. “Even
in high crime areas, where the possibility that any given
individual is armed is significant, Terry requires reason‑
able, individualized suspicion before a frisk for weapons
can be conducted.” Maryland v. Buie, 494 U.S. 325, 342
n. 2, 110 S.Ct. 1093, 108 L.Ed.2d 276 (1990) (applying

Terry’s principles to protective sweep of a house.
***
Finally, while officers were responding to a weapons
call, that fact could not give rise to a reasonable belief
that Mr. Williams, personally, was armed and danger‑
ous. By the time the officers arrived, the situation looked
much different than had been reported during the 911
call. Considerably fewer people were present, and the
individuals who were present were not acting loudly or
displaying their weapons. Thus, upon their arrival, the
officers had practically no reason to believe that any of
the remaining individuals were armed and dangerous.
Indeed, the individuals with guns may have been among
the 15 to 20 individuals who had left the group between
the time of the call and the officers’ arrival. Moreover, the
911 caller did not provide any information that would
have identified Mr. Williams as one of the individuals in
possession of a weapon. In sum, the 911 call was vague,
circumstances had changed, and therefore we cannot
envision that the call support a reasonable belief Mr.
Williams was armed and dangerous.
***
Herring v. United States
The final question we must ask is whether Officer Jes‑
berger’s frisk of Mr. Williams was so deliberate that the
exclusionary rule should apply.
***
In Herring, the Supreme Court noted that courts should
not exclude evidence unless the actions in question were
“sufficiently deliberate that exclusion can meaningfully
deter” similar actions in the future, and that the actions
were “sufficiently culpable that such deterrence is worth
the price paid by the judicial system.”Herring, 555 U.S.
at 144.
***
Officer Jesberger’s action, here, was both deliberate and
culpable to an extent that warrants suppression under
Herring. As we stated above, Officer Jesberger had little
articulable reason to suspect that Mr. Williams was armed
and dangerous. In fact, the reasons he did articulate could
have been used as pretext to search practically any person
who was near the scene on the night of the arrest. For
no apparent reason, Officer Jesberger singled out Mr.
Williams, and proceeded to search him. It is entirely
unclear from the record what, precisely, about Mr. Wil‑
liams set off Officer Jesberger’s sense that he should be
searched. But, in reaching our conclusion in this case, we
hope that other officers will be deterred from engaging
in the arbitrary, almost random, search of individuals
who happen to be near the scene of a crime. Therefore,
suppression in this case is appropriate under Herring.

Conclusion . . .
For all of these reasons, we hold that Officer Jesberger
lacked a reasonable suspicion to conduct a frisk of Mr.
Williams at the time of the frisk began, in violation of
Mr. Williams’ Fourth Amendment rights. Accordingly,
we must REVERSE the denial of Mr. Williams’ motion
to suppress, VACATE his judgment of conviction, and
REMAND this matter with instructions to the district
judge to grant his suppression motion and for additional
proceedings consistent with this decision. As already
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stated, because we determine that Mr. Williams’ convic‑
tion must be vacated, we do not reach the sentencing
issues raised by the parties.

My Thoughts
4 I don’t remember the last time that I read a United States

Court of Appeals opinion authored by a district judge sitting
by designation that had one of the Circuit Judges filing an
opinion concurring in part and concurring in the judgment
and the other Circuit Judge filing an opinion concurring
in part and a dissenting in part.
4 Even though the posture of the judges is unusual, the case
is, nevertheless, interesting and instructive.
4 This case does remind us that—even if a Terry stop was
lawful—that a pat down search after a Terry stop may be
in violation of the Fourth Amendment.
Buck Files, a member of TCDLA’s Hall of Fame and past president
of the State Bar of Texas, practices in Tyler, Texas, with the law firm
Bain, Files, Jarrett, Bain & Harrison, PC.

Craig Hattersley at chattersley@tcdla.com
Prior to publication, articles are reviewed and
approved by Editor Michael Gross and
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Questions? Call 512-646-2733

Attorney Managed Investigations
“When you really need to know”

Since 1972, Bearden has been nationally
recognized and respected within the
investigative profession.
Bilingual investigators
Complex criminal and civil investigations
In-depth background investigations
Witness/party location, process service
Activity surveillance
State and Federal Court Appointments
Wes Bearden, Attorney & Texas Certified Investigator
General Counsel for the
Texas Association of Licensed Investigators

“There may be times when we are powerless to
prevent injustice, but there must never be a time
when we fail to protest.”
—Elie Wiesel

Call 1-800-943-2670

-orEmail NewCases@BeardenOnline.com
www.picompany.com
Texas Lic. C07124

Advertisement

Improving
Indigent
Defense
Through
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Texas criminal defense lawyers have an
opportunity to improve justice and be part of
the solution to under-resourced public defense.

ifty years after Gideon and twelve years after the Texas Fair
Defense Act, there is no question that Texas has made real
strides in protecting the rights of poor persons accused of crime.
To realize the full promise of Gideon, we must not rest on our
laurels but continue to seek out opportunities to do things better
and smarter. To take our indigent defense system to the next level
will require a deeper understanding of how the system works.
This means collecting and analyzing data to provide policymak‑
ers (funders) with objective information that can drive decisions
based on evidence instead of anecdote. Texas criminal defense
lawyers have an important opportunity to help make indigent
defense in Texas more effective, and to make policy and funding
decisions more evidence-based.

The Need for Research
Many lawyers who defend indigent clients, both public defenders
and private counsel, have complained of being under-resourced.

In Texas, the state funds pennies on the dollar for indigent de‑
fense, and budget pressures at the local level have held down fee
schedules for indigent cases. When defenders try to make the
case for more resources to cover the costs of appropriate defense
services, they are often forced to rely on hunch. Sometimes na‑
tional caseload standards are cited, such as National Advisory
Commission on Criminal Justice Standards and Goals (NAC
Standards),1 but even these figures are not based on science or
research. Rather they reflect a consensus of a group of experts
four decades ago. Increasingly, legislators and local officials are
telling advocates for indigent defense to “show us the data.”
The importance of understanding resources needs and
monitoring caseloads has been well documented. Professor
Norman Lefstein, in his book Securing Reasonable Caseloads:
Ethics and Law in Public Defense 2 has made a compelling case
that effectively managing defender workloads is essential to
quality control. If lawyers are spread too thin, the ability of
defenders to effectively protect the rights of the accused will be

compromised. This can happen in public defender offices when
staffing levels are inadequate, and in assigned counsel jurisdic‑
tions when low fee schedules for appointed cases put pressure
on attorneys to take on a very high caseload.

The Texas Weighted Caseload Study
Last session, State Senator Rodney Ellis and House of Repre‑
sentative Sylvester Turner led the passage of HB 1318,3 which
among other things directed the Texas Indigent Defense Com‑
mission (TIDC) to conduct a weighted caseload study. The goal
is to provide policymakers with an objective analysis of the
time required to represent different types of court-appointed
cases in order to ensure that attorneys “give each indigent
defendant the time and effort necessary to ensure effective
representation.” 4 The research will yield a valuable manage‑
ment and budgeting tool for public defenders, managed as‑
signed counsel programs, and counties that operate assigned
counsel programs.
This kind of study has not been done in Texas before, but
jurisdictions around the country have undertaken similar re‑
search because they have recognized the value of understanding
data and its power to help them improve their justice systems.
Studies are underway in Missouri and Washington, while New
Mexico, Maryland, and Virginia have completed weighted case‑
load studies in the past.
TIDC is partnering with the Public Policy Research Insti‑
tute at Texas A&M University (PPRI) to conduct the weighted
caseload study. This fall, attorneys will be recruited to docu‑
ment and categorize their time spent on cases for twelve weeks.
Simple timekeeping software developed by JusticeWorks, the
maker of Defender Data case management software, will be
used to enter time data on a computer, tablet, or smartphone.
At the conclusion of the data collection phase, a panel of experts
will review the time data together with survey data and make
recommendations regarding the time demands of various types
of cases. PPRI will be offering some incentives and “thank you”
gifts for attorneys who complete the timekeeping study, but the
real incentive is building a better foundation to raise the quality
of justice in our state.

The Critical Role and Support of TCDLA
This study is an opportunity for criminal defense attorneys to
help advance justice by demonstrating what it really takes to
provide appropriate representation. The success of this project
depends on the participation of hundreds of criminal defense
lawyers, both public defenders and private assigned counsel. As

the preeminent professional association of defense lawyers in
Texas, TCDLA is a crucial partner in this effort. We are grateful
to have the support of TCDLA’s board leadership and staff, who
appreciate the opportunity the study provides.
While this study will not be the last word on indigent de‑
fense needs in Texas, it is an important first step in providing a
more rational understanding of how our system operates and
what its needs are. The fruits of study will be a management
tool to guide decision making for public defenders and man‑
aged assigned counsel systems. For assigned counsel systems,
the study will provide objective information to the courts about
the resources different types of cases typically demand. In short,
this project will produce a more objective basis for providing
criminal defense attorneys with the tools they need to do their
jobs and be fairly compensated for their work. When defense
lawyers come together, we can do big things. I hope you will
join us in this project, which ultimately is about ensuring fair‑
ness for all Texans in our criminal courts. To learn more about
this research or to volunteer to participate, please visit the study
website at http://texaswcl.tamu.edu.
Notes
1. National Advisory Commission on Criminal Justice Standards and Goals:
Courts 276 (1973).
2. Norman Lefstein, Securing Reasonable Caseloads: Ethics and Law in Public
Defense (2011).
3. H.B. 1318, 83rd Leg., Reg. Sess. (Tex. 2013).
4. Id.
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University Discipline:
The Illusion
of Due Process
Stephen Gustitis

T

housands of students face campus discipline courts each
year at both public and private universities. Penalties
range from letters of reprimand to suspension or expulsion from
school. For students with related criminal charges, the campus
disciplinary process carries added risk. The unwary student,
without legal counsel, runs the risk of incriminating themselves
by speaking freely with campus hearing officers. Beyond this,
cases considered unprovable by state prosecutors are routinely
pursued by these campus courts . . . often with devastating re‑
sults. This article details the issues involved in defending students
accused of violating campus conduct codes. Note each institution
has its own rules and procedures for student disciplinary matters.
The attorney who serves as advisor must be familiar with both
trial level procedures and those established for campus appeals.
My experience is largely with Texas A&M University, so I will
use their system as a template for discussion.
Students facing disciplinary action are entitled to a mini‑
mum level of constitutional due process, especially those at‑
tending public universities. This due process includes the right
to have their case heard under established procedures, the right
to receive notice of the charges, the right to hear a description
of the evidence, and the right to present favorable evidence to
an impartial fact-finder. See Goss v. Lopez, 419 U.S. 565 (1975).
However, the rights we have come to rely upon in criminal court,
like the right to confront one’s accuser, are noticeably absent
from this established due process. The burden of proof is by a
preponderance of the evidence, and the rules of evidence do
not apply. In fact, hearsay is the standard by which the univer‑
sity typically meets their burden of proof. (We once defended
a student where the university’s principle source of evidence
was a newspaper article from The Bryan Eagle). Significantly,
the student is not entitled to an advisor who is also a licensed
attorney. If criminal charges are not pending, the advisor cannot be an attorney. If an attorney does serve as advisor, they
are not permitted to “represent” the accused student. Rather,
the advisor assists the student in presenting their case pro se. A
very cumbersome system, to say the least.
One devastating aspect of the university discipline system
is the “paper trail” it creates. This trail can follow a student into
criminal court and beyond. The Family Educational Rights and
Privacy Act (FERPA) (20 U.S.C. § 1232g; 34 CFR Part 99) is a
federal law protecting the privacy of student education records.
FERPA also gives parents certain rights with respect to their
child’s education records. Generally, schools must have written
permission from the parent or student to release any information
from the student’s education record. However, FERPA allows
schools to disclose those records (the paper trail) without con‑
sent to the following parties or under the following conditions

(34 CFR § 99.31): (1) school officials with legitimate educational
interest; (2) other schools to which a student is transferring;
(3) specified officials for audit or evaluation purposes; (4) ap‑
propriate parties in connection with financial aid to a student;
(5) organizations conducting certain studies for or on behalf
of the school; (6) accrediting organizations; (7) to comply with
a judicial order or lawfully issued subpoena; (8) appropriate
officials in cases of health and safety emergencies; and (9) state
and local authorities within a juvenile justice system, pursuant
to specific state law.

The Charges
The first time a student learns they are subject to Texas A&M
University discipline is upon receipt of the “charge letter” from
Student Conflict Resolution Services. This letter propounds the
alleged violations of the Student Conduct Code (SCC). The SCC
is analogous to our penal code. If the student is also a member
of the university corps of cadets, the charge letter may contain
alleged violations of “The Standard.” The charge letter first details
the code section(s) allegedly violated. Then the factual allegation
supporting the violation is described.
The SCC is profoundly broader and more ambiguous than
penal laws to which we are accustomed. For example, Section
24.4.4 of the SCC prohibits theft as follows: “Unauthorized
removal or stealing and/or attempted removal or stealing of
property of a member of the University community or other
personal or public property, on or off campus.” Note a culpable
mental state is conspicuously absent. You will not find one in
the university charge letter either. In fact, the university is not
required to prove any intent before finding a student responsible
for theft under the Student Conduct Code. In several disciplin‑
ary hearings we have defended, our client would have prevailed
had the university been required to prove knowledge or intent.
Additionally, we have found the university tends to interpret
code sections very broadly and adversely to the accused student.
One deceptive feature of the charge letter is its invitation
for the accused to incriminate themselves during the disciplin‑
ary hearing (Student Life Conduct Conference). In each Texas
A&M charge letter, the student finds the following invitation:
“The purpose of the Student Life Conduct Conference is to allow
you to present your perspective of the events which led to the
charges listed above and to determine what action, if any, will be
taken in reference to these charges by the University.” A similar
offer is presented when the student attends the actual hear‑
ing. If the student faces potential criminal charges arising from
the university allegations, encouraging the student to “present
their perspective” is an opportunity for self-incrimination. Since

FERPA does not protect student files from “judicial orders or
lawfully issued subpoenas,” the uninformed student may spend
hours incriminating themselves. Our local district attorney has
never hesitated to issue a subpoena and obtain these records.
Lastly, the student must respond to allegations in the charge
letter. Failing to respond is a violation of the Student Conduct
Code as well.
Prior to a Student Life Conduct Conference, we do not
hesitate to discuss evidentiary matters with the hearing officer.
Rather than being surprised when evidence is not admitted, we
discuss questionable issues before hand. Our discussion provides
an opportunity to champion our client’s position and provides
the hearing officer some time to sleep on evidentiary matters.

The Hearing
Hearings are either informal or formal. Informal hearings are
one-on-one meetings with a hearing officer. They do not involve
potential suspension/expulsion of the student. Informal hear‑
ings are typically not recorded. Formal hearings, conversely, are
recorded and consist of a three-person panel of fact-finders, a
panel chair (judge), and a student conduct administrator (pros‑
ecutor). The student risks separation from the university dur‑
ing formal hearings. Prior to the start of each conference, the
student is required to accept, or not accept, responsibility for
each allegation listed in the charge letter. This “plea” is recorded
in writing inside the student’s file.
Again, the rules of evidence do not apply to the conference
process. In fact, hearsay is the evidence most likely encountered
at a university disciplinary hearing. Moreover, there is no right
to confrontation even when separation is a potential sanction.
The Roles and Responsibilities of Panel Conference Partici‑
pants published by the university states: “An alleged complainant
may be interviewed during the investigation process and may
provide written statements regarding the alleged conduct. An
alleged complainant is not required to be present during the
panel process” (emphasis added). Of equal concern is the lack of
opportunity to compel witnesses to attend hearings and testify.
If a witness does not wish to appear, they do not appear, and no
mechanism exists to compel their testimony.
Remarkably, there is no “voir dire” of the fact-finding panel
that decides responsibility and sanctions. In other words, there
is no vehicle through which to inquire about potential bias of
the persons about to forever affect the student’s life. Identify‑
ing bias is simply impossible in this system. In fact, our expe‑
rience reveals the fact-finders are often quite biased in favor
of the university. All are employed by the university and have
an inherent interest in protecting the university community.

Similarly, in corps of cadet matters, there is a military advisor
from the corps who serves as a fact-finder. The officer’s duty is
to protect the corps of cadets, and this inherent bias is often
reflected in decisions we have seen. It is profoundly unfair to
the accused student.
Lastly, even though the accused student is afforded the right
to silence, in formal hearings students are repeatedly asked ques‑
tions and are forced to continually invoke their right. It makes
them look guilty as hell. Equally abhorrent is the potential a
student’s silence will be used against them. Section 26.1.4 of
the Student Conduct Proceedings published by the university
states: “There will be no finding of responsibility solely because
a student remains silent during a student conduct conference”
(emphasis added). On the rule’s face a student’s silence can be
used as evidence of responsibility. You can see this on panel
members’ faces after the student was compelled to invoke their
right to silence over and over again during the hearing process.

The Punishment
One or more sanctions may be imposed for any single Student
Conduct Code violation. The most serious sanctions are sepa‑
ration from the university via suspension or expulsion. Lowerlevel sanctions may include the rare letter of reprimand. More
common is conduct review or conduct probation. Conduct
probation at Texas A&M University removes the student from
good standing and prohibits them from (1) holding office in a
university organization; and (2) representing the university in
any official capacity. The student on conduct probation is also
ineligible to receive a university-administered scholarship. A full
understanding of possible sanctions involves an in-depth study
of published university materials on this subject.

The Appeal
The appeal process is limited in scope. The same bias towards
“finality” we are accustomed to in criminal appeals is evident in
the university disciplinary appeal process. The appealing student
must complete an appeal request form within five (5) university
business days of the decision regarding disciplinary action. The
following are the only accepted bases for appeal: (1) failure to
adhere to the published guidelines regarding the fairness of the
hearing process in light of the charges and evidence presented;
(2) whether a sanction imposed was appropriate for the violation
of the Student Conduct Code for which the student was found
responsible; and (3) to consider new information, not available at
the time of the original conference, sufficient to alter the hearing
decision. Again, the appeal process is intended to be informal

and “need not comply with the formal processes associated with
the criminal and civil courts.” Section 58.4 published in the
University Disciplinary Appeals Panel. The appeal process is not
intended as a de novo appeal, but sometimes works out like one.
Finally, the university may rule on the appeal without a hearing
if it determines the stated grounds are meritless.

This educational value may be true in some cases, but the
punitive consequences to students can be as profound as any
criminal court sentence. This is especially true in more serious
cases where responsibility for sexual abuse, violence, or weapons
is determined.

Conclusion

Steve Gustitis is a criminal defense
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The due process afforded students in university disciplinary
hearings is a far cry from what we are accustomed to when
defending citizens in the criminal justice system. The univer‑
sity frowns upon us comparing their system to the criminal
and civil courts even though the long-term consequences of
being found responsible for violating the SCC are profound.
Further, the university’s stated policy behind the disciplinary
process emphasizes the “educational” value to the student. The
Student Conduct Code Procedures published by the university
states: “The University views the student conduct system as an
educational experience that can result in growth in personal
understanding of one’s responsibilities and privileges in the
University community.”
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CCA Strikes Down Portion of
Online Solicitation of Minor Statute
(Other Texas Statutes Vulnerable)

Mark Bennett

W

hen Grant Scheiner first approached me about challeng‑
ing the online-solicitation-of-a-minor statute before trial,
we thought we were probably just postponing an inevitable trial
on the merits. The client was accused of “with the intent to arouse
and gratify the sexual desire of the defendant, intentionally com‑
municating in a sexually explicit manner with [the complainant]
. . . whom the defendant believed to be younger than 17 years
of age, by text message.” It seemed intuitively obvious that an
adult couldn’t talk dirty to a child with the intent to arouse or
gratify his own sexual desire. But I had challenged Texas Penal
Code Sec. 33.021(b) before, with some success in trial courts, in
cases involving complainants representing themselves to be chil‑
dren—so we knew there was something wrong with the statue.
We just didn’t realize how much was wrong with it.

Procedure
There are two ways to attack the constitutionality of a statute:
with a motion to quash or with a writ of habeas corpus. The
denial of a motion to quash is not appealable before trial, so if we
had challenged the constitutionality of the statue with a motion
to quash, we would have had to try the case before appealing.
If the client had been convicted of online solicitation of a
minor, he would immediately have had to register as a sex of‑
fender. His registration would have spread across websites that
revel in and profit from republishing the misfortunes of others;
that stain would have been indelible.
The facial (as opposed to “as applied”) unconstitutionality
of a statute can be asserted with a pretrial writ of habeas corpus,
and the denial of such a writ can be appealed before trial. See Ex
Parte Ellis, 309 S.W.3d 71, 79 (Tex. Crim. App. 2010). It seemed

obvious to us that the proper procedure in this case would be
to file a writ of habeas corpus alleging that Section 33.021(b)
violated the First Amendment. Then we could appeal the trial
court’s denial of the writ, assuming 248th District Court Judge
Joan Campbell in fact denied our writ.
So we did.
And she did.
We appealed to the First Court of Appeals in Houston. We
took our time filing the brief, making certain our argument was
thoughtful and well-researched. (As the late Percy Foreman
said, “A continuance is as good as an acquittal, for as long as it
lasts.”) The State briefed the issue. The court didn’t hear argu‑
ment; it issued an opinion upholding the statute. Lo v. State,
393 S.W.3d 290 (Tex. App.—Houston (1st Dist.) 2011, rev’d, Ex
Parte Lo, __S.W.3d__ (Tex. Crim. App. 2013). We filed a motion
for rehearing. It was then—when addressing the First Court’s
opinion—that I realized that Grant and I were right.
I remember excitedly calling Grant when I finished the first
draft for our rehearing: “I think we’re right. We might win this.”
Ten months later the First Court denied our motion for
rehearing. It had been 33 months since our client had been
charged, and two years since we had filed our writ on his behalf.
Once we realized that we were right—that Section 33.021(b)
did not pass muster under current Supreme Court standards—
the pace picked up. It took 364 days from filing PDR to getting
a unanimous 25-page opinion.

be proscribed, not the titillating talk itself.”
I say that strict scrutiny is “traditionally” the test because
this is in doubt after U.S. v. Stevens (559 U.S. 460 (2010)), in
which the Supreme Court did not mention strict scrutiny, re‑
jected any sort of balancing test as “startling and dangerous,” and
applied a categorical test: If the forbidden speech falls within a
category of traditionally unprotected speech, the statute is valid;
otherwise it is not. The result in our case would have been the
same had the Texas Court of Criminal Appeals applied a strict
categorical test, but it’s something to keep in mind for future
challenges to Texas statutes regulating speech.

What Happens Next
At the time of writing, the Harris County District Attorney’s
Office’s public position is that the office will have to review what
to do about anyone convicted under the voided law. We hope
that Harris County will agree to relief, and that other counties
will follow their lead. It’s inherently unfair for people to remain
in prison, remain on probation, keep registering as sex offenders,
or have criminal records for violating an unconstitutional law.
But even if the State agrees to relief, there will be no one-sizefits-all solution; a single lawyer taking the wrong approach for
a particular defendant might screw things up for many other
defendants.

The Law

Other Statutes

Traditionally, a content-based speech restriction is presump‑
tively invalid, and the State has the burden of showing that the
statute meets strict scrutiny. In this case the Court of Crimi‑
nal Appeals held that the State had failed to show that Section
33.021(b) survived strict scrutiny.
“Sexually explicit” communications are defined as anything
that relates to sex. It’s hard to imagine something that doesn’t,
in some way, relate to sex. The State argued that coupling “sexu‑
ally explicit” with “the intent to arouse or gratify” narrowed the
statute sufficiently to satisfy the First Amendment. But the intent
to arouse or gratify sexual desire is not forbidden thought, and
sexually explicit communications are not forbidden speech; the
court found that coupling the two did not render the restriction
constitutional:

For the same reasons that Section 33.021(b) is unconstitutional,
Texas’ improper-photography and online-impersonation statutes
are unconstitutional under either strict scrutiny or the categori‑
cal test. There may be others, as well. Unless it has already been
vetted by the Court of Criminal Appeals, any statute that forbids
speech based on its content should be scrutinized and tested—
even if intermediate courts have already upheld it—and such
litigation, as Grant and I learned, is highly specialized, with a
long learning curve. If you are fighting charges for a statute that
you think might violate the First Amendment, please drop me
an email at mb@ivi3.com.

“Section 33.021(b) prohibits constitutionally protected
speech when that speech is coupled with constitution‑
ally protected thought. . . . [C]onsistent with the First
Amendment, it is conduct designed to induce a minor
to commit an illegal sex act with titillating talk that may

Mark Bennett is a board-certified
Houston criminal-defense lawyer. He
graduated from Rice in 1992 with a
BA in Religious Studies and received
his JD from the University of Houston Law Center. He blogs about the
art and science of criminal defense
trial lawyering at DefendingPeople.com.

An Old-Fashioned Look at
Voir Dire in Criminal Cases
Charles D. “Charlie” Butts

T

he Texas Criminal Defense Lawyers Association (TCDLA)
was born in 1971, but there were not many criminal law
articles, “How to do it” manuals, or CLE materials available.
So, TCDLA put on what we called “Skills Courses” covering
subjects we thought would be both interesting and helpful to
our early membership. I recently ran across a paper I prepared
and delivered at a skills course in 1973 on the subject of voir
dire that may prove of interest. I purposefully have not updated

it. Except for very few changes, it is presented here verbatim.
This article is aimed at a practical, perhaps old-fashioned,
jury voir dire rather than the “replete with citations and new
theories” approach of today, in hopes that the reader may find
it a useful, ready reference prior to and during that important
phase of the trial of a criminal case, the voir dire.
Several general suggestions come to mind that I will pass on
to you initially. Make yourself a voir dire file, and put in it from

time to time various clippings, memoranda, etcetera, regard‑
ing the overall subject. For instance, I have a copy of an article
entitled, “How I Pick Jurors” by F. Lee Bailey that appeared in
Family Weekly on 20 February 1972; a copy of 27 Federal Rules
Decisions, Section 8.12; the opinion in Gonzalez v. State, 331
S.W.2d 748 (Tex. Crim. App. 1960), and Mathis v. State, 322
S.W.2d 629 (Tex. Crim. App. 1959); Article 35.16 of the Texas
Code of Criminal Procedure (C.C.P.), plus other sections of the
C.C.P.; and various and sundry others in my own file.
Many other items should be kept in your own voir dire file.
Your own imagination and increased experience will enable
you to build one that fits your own needs. Such a file is a must.
Texas Code of Criminal Procedure Article 35.15 gives each
side 15 peremptory challenges in capital cases; 10 in non-capital
cases; 5 in misdemeanor cases tried in district court; 3 in mis‑
demeanor cases tried in county court; plus special provisions
for 2 or more defendants. Article 35.16, as amended, should
be copied and placed in your file. You would be surprised how
helpful it will be to you, especially in the area of attempting to
disqualify a juror for cause. In this regard, both Sections 9 and
10 of Article 35.16(a) are most often used. Many attorneys are
under the impression that Section 10 is best, which deals with
when a prospective juror has formed an opinion as to the guilt
of the accused. I prefer Section 9, which disqualifies a juror
where he or she “has a bias or prejudice in favor of or against
the defendant.”
You should read and familiarize yourself with Gonzalez v.
State, supra, regarding Article 35.16(a)(9), and Mathis v. State,
supra, regarding the freedom defense counsel should be allowed
in questioning a prospective juror for purposes of exercising a
peremptory challenge, as contrasted with a challenge for cause.
If the prosecution attempts to block your questioning (often
in a whining, complaining tone of voice—“Now, your Honor,
that is not any grounds for challenge. That is not a proper ques‑
tion”), then throw Mathis at them and say (if the court shows
an inclination to restrict you unduly): “If the Court please, the
purpose of this inquiry is in order that I may better acquaint
myself with the prospective jurors so that I may exercise perhaps
a peremptory challenge. Further, your Honor, in order that I
may render effective assistance of counsel to my client as is
guaranteed him by the Sixth Amendment to the Constitution
of the United States and Article 1, Section 10 of the Texas Con‑
stitution, and as further authority I respectfully cite the Court
the case of Mathis v. State.”
You cannot rely merely on the overruling of such requests
by the court or upon the overruling of a challenge for cause.
On appeal, you must again be sure you are thoroughly familiar
with Gonzalez, and other cases later decided by our Court of
Criminal Appeals. To preserve error, you must (1) assert a clear

and specific challenge for cause; (2) use a peremptory challenge
on the complained-of venireperson; (3) exhaust all peremptory
challenges; (4) request additional strikes and have that request
denied; and (5) show an objectionable juror sat on the jury;
and then prove this up on a “bill.” So, read Gonzalez and cases
following its holdings.
Even then, watch out for that monster that has arisen in the
law known as “harmless error.” My dear friend Harry Nass was
asked by one of the members of the appellate court: “Counsel,
you haven’t shown us how your client has been harmed. Just
where was he harmed?” To which Harry replied in all sincerity,
“Your Honor, if he wasn’t harmed, then why am I here before
this Court?” Believe me, trying to prove harmful error can prove
to be an insurmountable task.
Remember, you must request the court reporter to take
down the voir dire, otherwise you may wake up to the fact
that you do not have a record of what went on in the trial, and
the appellate court will “pour you out on the ground” and say,
“Sorry, there is no record of the voir dire.” Repeat: Make sure
you request the taking of the voir dire by the court reporter.
Jurors have told me that they have a hard time “judging
the evidence”—a hard time weighing the weight to give this
and that witness’ testimony, judging their credibility, satisfying
themselves as to the meaning of “reasonable doubt,” and many,
many other difficulties. 27 Federal Rules Decisions, Section 8.12,
above cited, has been helpful to me. It says, among other things:
There is nothing peculiarly different in the way a jury
is to consider the proof in a criminal case from that in
which all reasonable persons treat any question depend‑
ing upon the evidence presented to them. You are ex‑
pected to use your good sense; consider the evidence for
only those purposes for which it has been admitted and
give it a reasonable and fair construction in the light of
your common knowledge of the natural tendencies and
inclinations of human beings.
The section concludes with a phrase that also is useful in making
your argument to the jury:
Remember also that the question before you can never
be: will the Government win or lose the case? The Gov‑
ernment always wins when justice is done, regardless of
whether the verdict be guilty or not guilty.
Perhaps it is well to backtrack at this point to Article 35.19,
C.C.P, and remind you of this: “No juror shall be impaneled
when it appears that he is subject to the second [convicted of
misdemeanor theft or a felony], third [under indictment or other

legal accusation for misdemeanor theft or a felony] or fourth
[the juror is insane] cause of challenge in Article 35.16, though
both parties may consent.”
I have succeeded in making a few “brownie points” with the
entire panel when I have asked an elderly person or someone
who appears to be fidgeting or seems otherwise nervous, in pain
or what-have-you, something to this effect: “Ma’am (or Sir),
may I inquire if there is anything about service on this jury that
might require you to sit for several hours at a time over some
three or four days that would prove unduly uncomfortable or
perhaps hazardous to your health?”
Sometimes one, two, or more will mention that they have
a sick person at home, that they themselves are diabetics or
suffer from some other ailment. I remember one man who was
sitting back in the middle of the panel one time in a leg cast
that went almost up to his hip. It had gone somehow unnoticed
until the question was asked the entire panel. And, of course,
he was excused.
It is highly helpful and all-important to an effective voir dire
if you have before you (and have studied it beforehand) a copy
of either a proposed charge in your particular case or a copy
of some old charge in a similar case. It is sort of like building a
house—one must have a blueprint or a set of plans. Otherwise,
there is no telling what the end result will be.
Let me give you an example. Let us say that you are about
to try a plain vanilla burglary case. We know that an essential
element of such a case is (if it is an “intent to commit theft” case)
a “breaking and entering” with the requisite intent. If you have
prepared your case adequately, you may have discovered that
your client did not break nor did he enter, that he was without
prior knowledge of any plan to commit any burglary or did
not participate at all in the actual burglary and just happened
to come along after the burglary was committed and merely
accommodated the real burglar, who asked him to help him
load the color TV into a pickup. Unless you have a copy of the
charge, you may very well overlook an essential element that is
missing and lose your case. In the above illustration, even if your
client is guilty of something, he is not guilty of burglary, even as
a principal with the real burglar, and if the State mistakenly goes
ahead and tries him, you are entitled to an instructed verdict of
Not Guilty, and they can’t try him again even for theft because
of double jeopardy. Perhaps “carving” is a better word.
The above is helpful on voir dire because by educating the
prospective jurors on the law applicable to your case, by illus‑
trating to them the law of, say, “circumstantial evidence,” the
law of “principals,” the essential elements of the indictment,
and other items, you pre-condition the jurors to your way of
thinking and get them to looking for holes from the start in the

prosecution’s case. It is not good practice to voir dire the jury
merely on personal “nitpicky” items and leave their education on
the facts of the case to the initial—and prejudicial—unfolding
of the State’s case from the witness stand and make them wait
until the start of your cross-examination, or many times until
the State actually rests its case in main, before you give them
any inkling about the innocence of your defendant and the facts
that show that innocence.
If a prospective juror says, “I am President of the First Na‑
tional Bank,” do not exclaim “Oh, that is nice” or other com‑
plimentary words. Do not contrast your reply by saying, “Oh, I
see”—in a less complimentary tone to someone who might say
he is a garbage collector. Nor do I like to ask a lady sitting obvi‑
ously in her best dress that was new several years back, whose
questionnaire shows her to be a housewife and her husband an
employee of the city sanitation department: “Ma’am, just what
does your husband do in his work?” You won’t make a friend by
asking such questions, believe me. In other words, treat every
juror with the same respect, and do not differentiate.
I spend much more of my voir dire time pre-conditioning
the panel as a whole on the possible charge, highlighting the facts
I think are important, eye-to-eyeing them as both the prosecutor
and I are questioning them, and so forth. One of my longtime
dearest friends likes to tell that one of his greatest thrills in
picking a jury one time was when one lady juror “gave him a
great big knowing wink.” That happened to me one time in a
burglary case in San Antonio—except that the wink from an
obviously “motherly” juror was for my young 20-year-old client.
She turned out to be one of our real champions during delib‑
erations resulting in an acquittal. So from the start, pay close
attention to the potential jurists, searching their faces, probing
for some sign or indication of either favor or antagonism that
may help you in making your “strikes.”
When questioning the jurors individually, it is well to work
out some “get acquainted” question that sort of helps you get
off to a good start with that particular juror. You might look
over the questionnaire and note that the person was born in,
say, Tyler, Texas. You might inquire of that juror something
like: “I see that you come from Tyler. Did you happen to know
Jim Jones the football coach there?” If they come back and say,
“Yeah, I knew him”—in a tone of voice that is not too pleasant,
if you happened to know Jim Jones and knew him to be a pretty
nice guy—then you might sort of be on your guard about that
particular juror and want to make doubly sure before taking
him or her on the jury.
Or perhaps you might want to ask a question of each juror
something like this: “Mr. Jones, where did you spend your boy‑
hood?” (giving just a trace of a smile). As this same friend of

mine might caution, if the juror says with a sour tone in his voice,
“Omaha, Nebraska,” that begins to tell you a little bit about that
individual. For one thing, for certain, it sure tells you that “he
ain’t no hog about Omaha!” And so again, you might want to be
on your guard about this individual because he apparently did
not enjoy his childhood and that might
very well affect the type of adult he has
turned out to be.
Warren Burnett was one of our
truly great criminal defense attorneys
and my longtime friend from my Odessa
days. It was my privilege and pleasure to
successfully prosecute the rape case of
Barry Gray against Warren when I was
serving as First Assistant District At‑
torney in San Antonio. During the voir
dire, Warren and I had some real battles
over challenges for cause, and he dem‑
onstrated an amazing ability to work
and corner a poor, unsuspecting juror
into admitting (be it ever so slight) that
he had a prejudice against the defendant.
The result? Article 35.16(a)(9) came into
play and the juror was disqualified.
Perhaps I might at this point illus‑
trate the way this was done. Ask the juror if he remembers
discussing the case when it first appeared on TV and in the
newspaper (if there was, in fact, some publicity on the case)
with one of his fellow employees over coffee. Ask him to think
carefully about that (but do not antagonize him; be ever so so‑
licitous and gentle with him). If he is like most people, he will
pause before answering, and many times say, “Well, yes, I do
believe I did mention it in passing.”
Then say, “Well, sir, at least to that extent you formed some
sort of opinion about this case and about what ‘they ought to
do with people like that’—didn’t you?”
If he says, “Well, I might have, maybe,” then, say, “Well, sir,
I suppose it is fair to state in summary then that at least to that
extent, be it ever so slight, understand, at least to that extent
is it not fair to state that you were a bit prejudiced toward the
person accused of this crime?”
If he says, “Well, maybe,” then, you can say: “Then to that ex‑
tent it would take some evidence to change your mind, wouldn’t
it, sir? Is that a fair statement?”
If he says “yes,” then say, “To that extent you still have at
least a wee bit of prejudice toward the accused at this time do
you not, sir?”
In many instances the juror will by then be so committed

that he will say, “Well, yes, I suppose so, yes.” That juror may be
disqualified for cause!
You may want to work out some standard questions of
your own for that particular juror whom you ultimately will
run across that you just have to get rid of for cause in order
to save your peremptory challenges
or “strikes.” I consider the above to‑
gether with Gonzalez and Mathis,
supra, “musts” in your voir dire rep‑
ertoire. Also, see Quintana v. State,
441 S.W.2d 191 (Tex. Crim. App.
1969), on the matter of exhausting
peremptory challenges, and Summers
v. State, 464 S.W.2d 126 (Tex. Crim.
App.), cert. denied, 403 U.S. 933, 91
S.Ct. 2260, 29 L.Ed.2d 711 (1971.
These cases also apply to challenges
for cause as well as peremptory chal‑
lenges.
You might have occasion to
take a look at note 9 and the cases
therein cited in the pocket part of
Article 35.17, C.C.P., that illustrate
the importance of having the court
reporter make a record of the voir
dire examination. Some attorneys file a written request routinely
with the court reporter. Personally, I have that included as a must
in my voir dire file and make the request routinely before any
questions are asked of the jurors. I know some other attorneys
include both a request that the voir dire as well as argument be
taken down in a formal, written motion.
In questioning prospective jurors, it is well to work out a
system of grading or coding each potential juror so that you
will remember each one later when you prepare to make your
strikes. Myself, it suits me to grade as “0” for a flat “no,” “1” for
an “in between,” and “2” for “okay.” Every once in a while, it is
good to reverse the order so that the prosecution won’t get too
wise to your code system when they “accidentally” look across
the counsel table at your list. Work out something that suits
you; you will find it a big help.
Along this line, it is well to mention that a seating chart
of each of the jurors is helpful after the jury is selected and
sworn. This is done by going back over the jury questionnaires
and making a list of each juror, starting with #1 on through
#12 (if a felony case), listing the full name, place of birth, mar‑
riage status, number of children, religion, occupation (both
husband and wife), and some characteristic about each juror
that will help you remember them throughout the trial so that
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when you make your argument to that same jury, you will have
a personal feel for that jury and each member on it. If you list
each of the foregoing in the same order with each juror, it will
help you attain and maintain an orderly, organized picture of
them in your mind. For example, say a particular juror at the
time of voir dire had on a bright green sweater and wore goldrimmed glasses. Write that on the questionnaire and later onto
your jury chart. Another example: Say a juror’s husband works
as a bulldozer operator, another has a husband who works as a
union carpenter—both occupations entailing hard work. If your
client is an oil field derrick hand, a truck driver, a brick layer’s
helper, your juror might identify with the accused. So study
your jury, study each one of them and search out possibilities
for their identifying with your client and your side of the case.
When I was Chief Prosecutor in Judge Charlie Lindsey’s
court in Fort Worth before moving to San Antonio, the impor‑
tance of the foregoing on “identifying” was brought home to me
crystal clear. Rufus Adcock and I were prosecuting the case of
The State of Texas v. Melvin Stuart Pittman (434 S.W.2d 352). It
was a brutal, senseless, bizarre murder case in which Pittman,
19, had shot a man in the forehead from 12 steps away while he
was fishing on the west banks of Lake Arlington—“just because
I wanted to see if I could hit him ‘right between his eyes’” in the
moonlight, which he did.
During the voir dire, we sought the death penalty, and we
had selected 11 jurors. We (the State) had exhausted all of our
15 peremptory challenges; the Defense had a couple left. So we
either had to take the next venireman or else knock him off
with a challenge for cause.
I remember the old man who was next up so very well. He
ran the kiddie rides at Forest Park and was exactly 65 years old.
He could have donned a white wig, whiskers, and a red suit and
passed as anybody’s Santa Claus. He had a son himself who was
19 years old. On the matter of death penalty he said something
like: “Oh, no, I couldn’t give the death penalty in this case. I
have a son the age of the defendant.”
With variations we repeatedly failed to get the old gentle‑
man disqualified. Bear in mind also that we had to be careful
not to antagonize him because it was becoming apparent that
he was going to be our 12th juror. Every time we would try to
knock him off for cause, my good friend and superb defense
counsel Charlie Dickens (later, a distinguished criminal district
judge in Fort Worth) would take him back, rehabilitate him, and
prop him back up. And so on it went.
Finally, a spark from above hit me like a bolt of lightning
and for no other reason than “inspiration” I asked the old gentle‑
man, “Sir, do you ever go fishing?”
His eyes lit up and he smiled and said, “I sure do!”

I then asked (hopefully): “Tell me, sir. Do you ever go fish‑
ing with your son?”
When he said again with a fond smile, “yes,” I begin to
live again!
Finally, I asked, “Have you ever fished Lake Arlington?”
And he replied, “Oh, yes, we fish there all the time.”
We breathed at least a partial sigh of relief, for we had es‑
tablished a thread of identification with the old gentleman. The
balance of the voir dire as to him from our standpoint was to
establish in his mind that the victim could very well have been,
but for the grace of the good lord, his own 19-year-old son. We
ascertained after the verdict that the strategy had worked. I
have had the same experiences on the defense side of the docket
many times over, although the Pittman case was the case where
I found myself in the deepest hole with apparently no way out.
After doing my bit as a prosecutor for several years and
having assured myself that I had rid the State of all criminals, I
returned to the defense side of the counsel table, where I have
been happily and busily engaged in representing the innocent.
One of my former colleagues on the district attorney’s staff in
San Antonio questioned me rather severely and in a disillusioned
manner as to what had happened to me after a jury had acquit‑
ted a man named Wilbert Young of a murder charge. He ended
by saying, “I always thought you were for law enforcement.”
I don’t suppose he ever read Article 2.01 C.C.P., which says,
“It shall be the primary duty of all prosecuting attorneys . . . not
to convict, but to see that justice is done.” Nor did he understand
the Sixth Amendment guarantees of the right to counsel.
On the subject earlier mentioned about “harmless error” as
well as the necessity of having the voir dire taken down by the
court reporter, Rule 13.1 of the Texas Rules of Appellate Pro‑
cedure is mandatory provided you object to the court reporter
not taking down the voir dire. If ever a court refuses my request
to have a reporter at voir dire, I will be forced to object on the
grounds of Rule 13.1 plus the Sixth Amendment to the Consti‑
tution of the United States guaranteeing effective assistance of
counsel; the Fifth and Fourteenth Amendments guaranteeing
due process, trial by a fair, impartial jury, and equal protection of
the law; as well as Article 1, Section 10 of the Texas Constitution.
I will then aver that we are being harmed in the Constitutional
sense, withdraw my previous announcement of ready, and pray
the court does not order me to proceed anyway!
It is well to admonish you to make sure none of the jurors
are kin to any of the prosecutors, witnesses, victims, police or
sheriff ’s deputies, or any of the DA’s secretaries or other employ‑
ees. Make sure that none of them have ever been a prosecuting
witness or the victim of a crime. If they have served on a criminal
jury, find out the nature of the case, when and where it was tried,

and if they reached a verdict—and if so, its outcome and if the
juror served as the foreman. Find out if anyone has served as a
grand juror and if they have ever served on a federal jury and
when. Be sure to double-check their religious background and
guard against anyone too closely connected with any narrowminded church activity. This is not to disparage religion at all; it
is just that experience has shown that for some reason or other
some of the most rigid, unforgiving, narrow-minded jurors are
those closely associated in their everyday affairs with certain
religious groups and activities.

Conclusion
If you do all of these many things and dream up some things to
do on your own, you ought to be able to pick a good jury and
have your case come out all right. On the other hand, you may
be like another friend of mine who says: “The best voir dire is
no voir dire,” and picks the first 12! An old-fashioned look at
voir dire? Old-fashioned, yes, but as someone once said: “It

works for me!”
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Remembering
Greg

Greg’s Mom
as told to

Sarah Roland

Gfrom addiction.

regory died on March 13, 2013. He died from a horrible illness that is scorned and stigmatized by our society. He died

Greg was an admitted alcoholic, which led to his eventual drug usage. He was also an extremely intelligent and gifted
young man, having graduated from Plano Senior HS with honors, from UT Austin with a BS in organic chemistry, and having
been awarded a fellowship to the University of Colorado at Boulder in their chemistry doctoral program.
His life began to unravel in Colorado. No one is certain what triggered his mental and emotional collapse. Whether it
was the stresses of the doctoral program, the loneliness of being away from family and friends, or the devastating and increasing effects of the alcoholism on his judgment and behavior, we’ll probably never know. Maybe all factors, and possibly
more that remain hidden.
My intent in writing this is to share with those of you who work in the criminal justice system of this country our personal
journey with Greg’s disease and agony, with the hope that it will inspire a changed attitude and awareness of addiction. This
disease mimics the symptoms of polio; it cripples the mind, the body, and the spirit.
We became aware that our son’s drinking was becoming a serious issue his last year in college. What we didn’t know
was that he was an expert at hiding things—especially those things that he thought would diminish our opinion of him.
Only recently have we come to realize that his drinking had started long before senior year. He always denied having a
drinking problem, and even his longtime girlfriend supported his claim, reassuring us that his behavior was “typical” for
most college seniors.
But we still had doubts. Leaving him in Colorado filled us with anxiety and fear, and as time went on, anxiety and fear
became a part of our lives, increasing with each new day.
Greg’s first year of graduate school began with an earnest attempt to adjust to new stresses, new people and new
expectations. He struggled with loneliness and depression, calling home frequently and planning trips to visit old friends.
The drinking increased; it was the secret escape, kept hidden from family and friends.
His second year at CU signaled big changes: a new set of friends, a strained relationship between him and his longtime
girlfriend, and visits to university mental health services for anxiety and depression. He was prescribed anti-depressants
and scheduled for counseling. His grades reflected poor performance, and requests to us for money became more frequent.
He came home for the Fourth of July 2010. His appearance and demeanor alone spoke volumes. Again the denials—
nothing was wrong; everything was okay. His two older brothers were also at our home for the weekend. It was his brother
who discovered the alcohol and drugs, prompting an immediate family intervention. We spoke with the psychiatrist at the
CU clinic and with Greg’s permission learned that he had been on several medications for severe anxiety and depression.
She also informed us that he had admitted to heavy drinking, almost daily, and drug use.
We refused to allow him to return to Colorado. He applied for, and got, a one-year “Time Off’’ sabbatical from the university with guaranteed re-entry into the program. I found a daytime rehab program in Denton that he agreed to attend.
He was evaluated and again prescribed medication and placed in the out-patient program. We supervised him in the home,
and thought we saw progress . . .
Toward the end of July, he grew restless. One afternoon, he said he couldn’t stand it and needed to go for a walk. Despite my misgivings, he left the house. Later that afternoon, I received a phone call from the local police department. Greg
had been arrested. He attempted to rob a pharmacy, at the drive-up window, with a note stating that he was going to do
something bad to himself if he didn’t get amphetamines. He had no weapon, just the note.
He later told us he walked to the local supermarket, bought beer, got drunk, and decided to get drugs. What we didn’t
realize was that this was the beginning of the end, his final chapter. Everything that came after that day in July revolved
around his newly labeled criminal status. We hired an attorney, who advised an intensive in-patient rehab program at La
Hacienda in Hunt, and continued after-care following discharge.
Greg did all that was recommended. Following discharge from “La Ha,” he lived in a sober living home in Austin, found
a job as a chemist in Austin (which, we discovered later, was only because the internet sites had not yet picked up his arrest
record to exploit, and also because it was not yet revealed on background checks). His self-worth began to rebuild. He liked

his job, found an apartment, and managed to stay sober and clean. We didn’t realize relapse was always lurking around the
corner.
During this time the legal issues were evolving, and in March of the following year, Greg was given deferred adjudication
and placed on five years’ probation. He was told he could not drink or use drugs during his probationary period.
Things appeared to be working in Greg’s favor. That spring he began to plan for a return to graduate school in Boulder.
He contacted the chemistry department and fulfilled all the endless steps to re-admittance into the program. He was again
awarded a TA position, and told to be at the university by the end of August for TA orientation. However, the transfer of his
probation to Colorado put an end to that possible future. The Colorado probation department informed him in August that it
would not agree to the transfer unless the school was informed of his complete arrest history. His mood changed, pessimism
replaced optimism, and hope faded. He told his department supervisor everything concerning his arrest, rehabilitation, and
current probation status. The school put his re-entry on hold until it could evaluate everything with a student committee.
The time frame was bad; he missed the TA orientation, classes started, and he was told it would take several weeks for a
determination from the committee. His chance to start over was now gone because of his criminal status, despite not even
having been convicted.
We saw a change in Greg after this disappointment, a change that continued to grow and eventually lead to relapse
and further loss.
That autumn, his position with the chemical company in Austin lost its funding and he was laid off. Despite several successful job interviews, the background check always ended any job possibility, any chance to continue pursuing his dreams.
He grew more depressed and negative. To compound the background check issue, the internet sites posted several mug
shots of his arrest, a horror to this day, even after his death. To add insult to injury, we recently found out that due to Texas
legislation, we will be unable to have Greg’s record expunged from the Denton County records, even though he is no longer
alive. This means that we face an endless task of pleading with these exploitative sites to remove these images. Even if we
are successful in having the images removed from one site, another pops up soon after, since the records and images are
still available from Denton County.
Greg collected unemployment and continued to look for work, always rejected because of the background check.
He started drinking again. We exhausted every form of persuasion, admonishment, and pleading with him, but to no
avail. He continued his community service, probation meetings, and payments, all the while sinking lower and lower. In
February he was arrested in a parking lot in Austin, passed out behind the steering wheel of his parked car. He had been
drinking heavily and using drugs.
This time, he was offered six months in the SAFPF program with an additional three years of probation in order to keep
deferred adjudication status. In July 2012, he went to the county jail, where he spent a month before transfer to the SAFPF
facility in Winnsboro, Texas. We visited him on weekends. We witnessed the conditions and treatment of all those poor souls
with the same devastating disease. Greg was assigned a number, given his white prison garb, his black shoes, and a shaved
head. He lost his identity, he lost his will, his self-esteem, and his belief in himself. He told us during our visits that the focus
was completely punitive. There was little, if any, focus on true rehabilitation of the mind and spirit. He became normalized
to prison life, seeing himself as just another drunk, another druggie, a loser with no future. In light of all his rejections from
jobs and from schools due only to his “record,” it felt empty trying to reassure him that he would have a fine future if only
he could get through this. Still we tried, with faith and hope.
His family attempted to bolster his faith in himself and God, but the sad, disappointed look in his eyes reflected a soul
that had lost hope.
He finished his six months in January, right before his 27th birthday. He was transferred to a privately run, state-supported,
treatment facility in Fort Worth called The Abode. His weeks spent at the Abode were a total nightmare. His money was
stolen twice during his stay. He contracted bed bugs and was directed to John Peter Smith Clinic for treatment. He looked
forward to his weekends at home and told of The Abode’s many residents who used drugs, hidden from staff and readily

available in the local neighborhood. We were appalled. Everything we had learned from La Hacienda emphasized staying
away from people who used. So, here he was, back right in the center of a world of drugs and alcohol.
He found a part-time job at a Fort Worth fast food restaurant. He relapsed during one of his visits home, drinking orange
extract he had bought at the supermarket. It was easy to detect. He was ashamed, remorseful, but intent on trying again
to stay sober.
The next two visits home went well, without incident. We felt reassured. He had also been given his discharge date from
The Abode, and looked forward to another chance at graduate school after being notified that he was accepted into the UT
Arlington chemistry graduate program.
On the last weekend he spent at home, he told us that he didn’t want us to worry about him . . . that he would be fine.
He told us to proceed with our plans to go to finish work on a townhome we had originally bought for him to rent from us
while in school at CU. Of course at this point, the plan was simply to finish repairs and sell it.
Greg’s older brother planned to pick him up and supervise him for the weekend we were away.
We drove to Colorado on a Tuesday. On Wednesday I received a phone call from Greg’s sponsor that I needed to call
the ER at Harris Hospital immediately. When I called, they told me that Greg had died that afternoon. The autopsy report
confirmed that he had died from an overdose of alcohol and drugs.
This is the tragedy and the heartache from the loss of a life with such wonderful potential to a horrible, insane disease.
Those that knew and loved Greg all had a part of them die that Wednesday afternoon.
We will never be the same, having lost our son after watching an ultimately futile struggle with rejection and hurdle
after hurdle.
The Waggoner Center for Alcohol and Addiction Research, at UT in Austin, is attempting to explore this disease and
research for a cure—or some path to allow those afflicted to live a productive life.
We hope that those in the criminal justice system of this state and of this country begin to focus on true rehabilitation
efforts for those persons suffering from addiction disorders. The system needs to change; incarceration and punishment are
not an effective cure for something that is a legitimate and progressive illness. Right now, there is no cure. For some there
is hope, but for those with an advanced form of the disease, in which the brain is physically damaged, there is a far steeper
path to recovery, made virtually hopeless by the social and legal stigmas heaped upon the sufferers.
We look back over the past several years and wonder if things had been different, if we had tried different treatment
options, even if we had lived in a different country. But for us, these are and forever will be “ifs.”
I needed to explain, to request a changed attitude, an increased awareness of the tragic loss that can often result from
the current function of our legal system. Frankly, our justice system could do more, could seek to evolve. In the United
States of America, we have greater resources and greater knowledge than any other nation in this world, and yet we put
less effort into exploring new options for rehabilitation than many countries with only a fraction of our know-how and
ability. What excuse could there possibly be for that? Because it’s hard? Because it’s complicated? Even if the road to
improvement is long and slow going, if we don’t each take steps in our own way, how will anything happen? This letter
is addressed to anyone who is in a position to take even the smallest of steps. The power you wield can rebuild lives or
destroy them.

Sarah Roland grew up always wanting to be a criminal defense lawyer like her late dad, George Roland. She
has been a member of TCDLA since 2001 and is currently a board member. The Chairperson of CDLP for
2012–2013, Sarah also serves on the board of directors of the Innocence Project of Texas. She’s a past president of the Denton County Criminal Defense Lawyers Association and has been selected as a Rising Star in
the May issue of Texas Monthly.

Missouri v. McNeely: Are Warrantless
Blood Draws History?
Deandra Grant and Michael Mowla
Facts:
• Stopped for speeding and crossing the center line
• Poor performance on SFSTs
• Declines portable breath test
• Arrested for DWI
• Refuses breath test
• Taken to a hospital for a blood draw
• No attempt by the officer to secure a warrant
• Did not consent to the blood draw
Procedural History:
Trial court: Granted motion to suppress. There was no evidence

of an emergency or exigency—other than alcohol dissipation—
that would result in an exception to the warrant requirement.
Court of Appeals indicated they would reverse but sent
the case up to the Missouri Supreme Court. Missouri Supreme
Court affirmed.
On April 17, 2012, in a 5–4 decision, the judgment of the
Missouri Supreme Court was affirmed by the Supreme Court
of the United States. Justice Sotomayor delivered the opinion
of the Court with respect to Parts I, II-A, II-B, and IV, in which
justices Scalia, Kennedy, Ginsburg, and Kagan joined, and an
opinion with respect to Parts II-C and III, in which justices
Scalia, Ginsburg, and Kagan joined. Justice Kennedy concurred

in part. Chief Justice Roberts filed an opinion concurring in
part and dissenting in part, in which Justice Breyer and Justice
Alito joined. Justice Thomas dissented.
Holding:
“The question presented here is whether the natural
metabolization of alcohol in the bloodstream presents
a per se exigency that justifies an exception to the Fourth
Amendment’s warrant requirement for nonconsensual
blood testing in all drunk-driving cases. We conclude that
it does not, and we hold, consistent with general Fourth
Amendment principles, that exigency in this context
must be determined case by case based on the totality
of the circumstances.”
Analysis:
The State sought a per se rule for blood testing in all DWI cases.
They did not argue that there were actual exigent circumstances
that precluded the officer from obtaining a warrant within a
reasonable period of time. In fact, the officer stated he could
have obtained a warrant but did not think he was legally re‑
quired to do so.
The Court rejected this argument:
“In those drunk-driving investigations where police officers
can reasonably obtain a warrant before a blood sample can
be drawn without significantly undermining the efficacy
of the search, the Fourth Amendment mandates that they
do so. See McDonald v. United States, 335 U.S. 451, 456
(1948) (“We cannot . . . excuse the absence of a search
warrant without a showing by those who seek exemption
from the constitutional mandate that the exigencies of the
situation made [the search] imperative”). We do not doubt
that some circumstances will make obtaining a warrant
impractical such that the dissipation of alcohol from the
bloodstream will support an exigency justifying a properly
conducted warrantless blood test. That, however, is a reason
to decide each case on its facts, as we did in Schmerber, not
to accept the ‘considerable overgeneralization’ that a per
se rule would reflect. Richards, 520 U.S., at 393.
“The State’s proposed per se rule also fails to account
for advances in the 47 years since Schmerber was decided
that allow for the more expeditious processing of warrant
applications, particularly in contexts like drunk-driving
investigations where the evidence offered to establish
probable cause is simple.”
Notably, the Court did not go into an exhaustive discussion

of what factors may or may not prove exigency. It was noted that
a discussion of such factors was not properly before the Court.
It would seem that the Court has held that each warrantless
blood draw is to be subjected to a totality of the circumstances
analysis to determine whether circumstances would have or
did prevent the officer from obtaining a warrant within some
reasonable amount of time. If your case is in a jurisdiction that
has set up a 24-7 blood warrant system or where judges are
routinely “on call” to sign such warrants, it would follow that
the State will have difficulty arguing that a warrant could not
have been obtained. On the other hand, if your case is in a more
rural jurisdiction where blood warrants are not easily obtained,
the State may be able to demonstrate exigency more readily,
especially in a case of intoxication manslaughter or assault. I
would not be surprised to see most larger city police depart‑
ments simply require a warrant for all blood draws due to the
uncertainty involved with this decision.
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Lawyers in Dallas in 2010 and Best Lawyers in Dallas in 2011.
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Peer Review Rating, and has been a Super Lawyers Texas Rising Star for 2010–2013. He represents clients at trial, on direct
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CAUSE No. _______________
STATE OF TEXAS

§

IN THE __________

§
V.

§

DISTRICT COURT OF

§
___________________________

§

_______________ COUNTY, TEXAS

MOTION TO SUPPRESS BLOOD ALCOHOL TEST RESULTS OBTAINED WITHOUT
CONSENT OR A VALID SEARCH WARRANT
(Missouri v. McNeely (2013) Motion)
TO THE HONORABLE JUDGE OF SAID COURT:
Now comes ___________________, Defendant, and files this Motion to Suppress BAC Results from an illegally
obtained “Mandatory Blood Draw” completed pursuant to Texas Transportation Code § 724.012 and shows the following:
I. BACKGROUND FACTS
1.	Defendant was arrested and charged with the offense of Driving While Intoxicated – 3rd Offense in
_____________ County, Texas.
2. Defendant declined to provide a specimen of breath or blood.
3.	Ofc. _______________ of the _______________ Police Department transported Defendant to the hospital and
directed that blood be drawn.
4.	It is not in dispute that the blood evidence seized in this case was done so pursuant to §724.012 of the Texas
Transportation Code and not pursuant to a search warrant (emphasis added).
5.	No exigent or emergency situation existed that would have prevented Ofc. ____________ from requesting,
and likely obtaining, a blood search warrant.
6.	Ofc. __________________ did not make any attempt to obtain a search warrant for Defendant’s blood though
a well-established system for quickly obtaining blood warrants exists within his organization.
7.	[Optional if Officer claims consent but it was coerced: Ofc. ______________ claims that he ultimately re
ceived Defendant’s consent for the blood specimen. Defendant contests this claim, and asserts that he did
not “consent” until he was transported to the hospital, ordered to sit in the chair, and told to extend his arm
for the blood draw.]
II. AUTHORITY
Absent exigent circumstances that create an exception to the Fourth Amendment of the U.S. Constitution, an
officer CANNOT legally obtain a blood specimen from a Defendant without that person’s consent or a valid search
warrant. See Missouri v. McNeely, 569 U.S. ______ (2013). Each case is to be evaluated on a case by case basis using
a “totality of the circumstances” test. Id.
[Optional if Officer claims consent but it was coerced:
Law-enforcement officers are prohibited from using physical or mental compulsion to obtain consent, but statements
made by law-enforcement officers to suspects must be analyzed under the totality of the circumstances. Fienen v.
State, 390 S.W.3d 328, 336 (Tex. Crim. App. 2012). Moreover, it is the State’s burden to prove voluntary consent by
clear and convincing evidence. Id.]

III. ARGUMENT
The United States Supreme Court, in its decision in McNeely, has in essence ruled that § 724.012 of the Texas
Transportation Code is unconstitutional based on the Fourth Amendment of the U.S Constitution. Since this decision deals with a constitutional right of a defendant, it is applicable to any cases that are still pending, even if they
occurred prior to the Court’s ruling. Blood evidence must be suppressed if it was obtained in violation of the United
States Constitution. See Tex. Code Crim. Proc. Art. 38.23 (Vernon 2013).
WHEREFORE, PREMISES CONSIDERED, Defendant prays that the Court suppress any results obtained from the
blood draw that occurred in this case, and for such other and further relief in connection therewith that is proper.
		
		

Respectfully submitted,
Deandra M. Grant

By: ___________________________
		 Deandra M. Grant
		 800 E. Campbell, Ste. 110
		 Richardson, TX 75081
		 (972) 943-8500
		 (972) 432-7547 Fax
		 SBOT# 00787578
		 ATTORNEY FOR DEFENDANT
CERTIFICATE OF SERVICE
This is to certify that a true and correct copy of the above and foregoing document was served on the District Attorney’s Office, _____________ County, Texas, by hand delivery on the same day it was filed.
		____________________________________
		 DEANDRA M. GRANT
CAUSE No. _______________
STATE OF TEXAS

§

IN THE __________

§
V.

§

DISTRICT COURT OF

§
___________________________

§

_______________ COUNTY, TEXAS

ORDER
On this the __________ day of _______________, 2013, came on to be heard the Defendant’s Motion to Suppress
Blood Evidence and, after hearing the same, the Court ORDERS that the Motion is:
GRANTED  DENIED

		______________________________
		 JUDGE PRESIDING

Significant Decisions Report
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Supreme Court
The Fourth Amendment allows states to collect and analyze DNA from people arrested
and charged with serious crimes. Maryland v. King, 133 S. Ct. 1958 (2013).
D was arrested and charged with first-degree assault for menacing a group of people with a
gun. As part of a routine booking procedure for serious offenses, pursuant to the Maryland DNA
Collection Act, D’s DNA sample was taken from inside his cheeks. His DNA was found to match the
DNA taken from a rape victim. D’s motion to suppress the DNA evidence was denied, and he was
convicted of rape. The COA of Maryland struck down portions of the Maryland DNA Collection
Act as unconstitutional and set aside D’s conviction. The U.S. Supreme Court reversed COA.
Taking and analyzing a cheek swab of D’s DNA was, like fingerprinting and photographing, a
legitimate police booking procedure that was reasonable under the Fourth Amendment because (1)
the legitimate government interest served by the Act was the need for officers to process and identify
the persons and possessions they must take into custody, (2) DNA identification of arrestees, of the
type approved by the Act, was no more than an extension of methods of identification long used with
arrestees, and (3) regarding D’s legitimate expectations of privacy, the intrusion of a cheek swab to
obtain a DNA sample was minimal.
A federal habeas court, faced with an actual-innocence claim, should count unjustifiable
delay on a petitioner’s part, not as an absolute barrier to relief but as a factor in whether
actual innocence has been reliably shown. McQuiggin v. Perkins, 133 S. Ct. 1924 (2013).
Respondent inmate filed a habeas writ eleven years after his murder conviction became final,
claiming he was innocent and received ineffective assistance of trial counsel; he submitted three
supporting affidavits signed by witnesses. The district court found that even if the affidavits could
be characterized as newly discovered evidence, D was not entitled to relief because he obtained the
last affidavit in 2002 but did not file his petition until 2008. Although the Sixth Circuit found that
D’s petition was untimely under 28 U.S.C.S. § 2244(d)(1), it held that his claim of actual innocence
allowed him to pursue his habeas petition as if it had been filed on time. The U.S. Supreme Court
granted certiorari to resolve a conflict among the circuits on whether § 2244(d)(1) could be over‑
come by a showing of actual innocence. The Supreme Court vacated the Sixth Circuit’s decision and
remanded.
Actual innocence, if proved, serves as a gateway through which a petitioner may pass whether the
impediment to consideration of the merits of a constitutional claim is a procedural bar or expiration
of the Antiterrorism and Effective Death Penalty Act statute of limitations, as in this case. While
the Supreme Court rejected the State’s argument that habeas petitioners who asserted convincing
actual-innocence claims had to prove diligence to cross a federal court’s threshold, it found that
the Sixth Circuit erred to the extent that it eliminated timing as a factor relevant in evaluating the
reliability of the affidavits.
No prior Supreme Court decision clearly established that the Confrontation Clause entitles a criminal defendant to introduce extrinsic evidence for impeachment. Nevada v.

Jackson, 133 S. Ct. 1990 (2013).
In his rape trial, D sought to present evidence that the
victim previously reported that he assaulted her. The Nevada
Supreme Court held that the evidence was properly excluded.
But in D’s federal habeas proceedings, the Ninth Circuit or‑
dered the State to retry or release D on the ground that the
exclusion of the evidence violated D’s constitutional right to
present a defense, and that the state supreme court’s contrary
decision was an unreasonable application of U.S. Supreme
Court precedent. The U.S. Supreme Court reversed, holding
that the state supreme court’s application of Supreme Court
precedents was in fact reasonable when no prior decision by
the Supreme Court clearly established that the exclusion of the
evidence violated D’s constitutional right.
Nev. Rev. Stat. § 50.085(3) generally precluded admitting
extrinsic evidence of specific instances of a witness’ conduct
to attack or support the witness’ credibility, other than convic‑
tion of crime. There was an exception in sexual assault cases
for previous fabricated sexual assault allegations where such
allegations were denied and a defendant filed written notice,
which required a hearing. But D filed no such notice. No Su‑
preme Court decision clearly established the notice require‑
ment was unconstitutional, nor was it clearly established that
the U.S. Constitution required a case-by-case interests balanc‑
ing before enforcing such a rule. The Ninth Circuit collapsed
the distinction between an unreasonable application of federal
law into what it believed was an incorrect or erroneous applica‑
tion of federal law.
A sentencing court violates the Ex Post Facto Clause by
using the U.S. Sentencing Guidelines in effect at the
time of sentencing, rather than the Guidelines in effect
at the time of the offense, if the newer Guidelines create a significant risk that the defendant will receive a
longer sentence. Peugh v. United States, 133 S. Ct. 2072
(2013).
D found guilty of bank fraud argued on appeal that the
Ex Post Facto Clause required that he be sentenced under the
1998 version of the U.S. Sentencing Guidelines in effect at the
time of his offenses, rather than the 2009 version. The Seventh
Circuit rejected that claim and affirmed his sentence. The Su‑
preme Court reversed the judgment affirming the sentence,
and remanded.
The Ex Post Facto Clause was violated because the 2009
Guidelines called for a greater punishment than the 2000
Guidelines in effect when D completed his crimes. Sentenc‑
ing Commission data indicated that when a Guidelines range
moved up or down, sentences moved with it. A retrospective
increase created a sufficient risk of a higher sentence to consti‑
tute an ex post facto violation. When D committed his crime,
the recommended sentence was 30 to 37 months. When he was
sentenced, it was 70 to 87 months. The presence of discretion
did not displace the Ex Post Facto Clause’s protections.

Because mandatory minimum sentences increase the
penalty for a crime, any fact that increases the mandatory minimum is an element of the crime that must be
submitted to the jury. Alleyne v. United States, 133 S.
Ct. 2151 (2013).
D was convicted of using or carrying a firearm in rela‑
tion to a crime of violence under 18 U.S.C.S. § 924(c)(1)(A).
The sentence was based on a finding that he brandished the
firearm even though the jury did not find brandishing be‑
yond a reasonable doubt. The § 924(c)(1)(A) conviction carried
a mandatory minimum five-year sentence, which increased to
seven years if the firearm was brandished. The jury form indi‑
cated that D used a firearm, but not that the firearm was bran‑
dished. The district court overruled D’s sentencing objection;
the Fourth Circuit affirmed. The U.S. Supreme Court vacated
the Fourth Circuit’s judgment with respect to D’s sentence and
remanded for resentencing consistent with the jury verdict.
The lower courts relied on Harris v. United States, 536 U.S.
545 (2002), which held that judicial factfinding that increased
the mandatory minimum sentence for a crime was permis‑
sible under the Sixth Amendment. The Supreme Court held
that because the brandishing finding increased the penalty to
which D was subjected, it was an element of the offense that
had to be found by the jury beyond a reasonable doubt. And
because the judge rather than the jury found brandishing, the
sentence violated the Sixth Amendment. There was no logical
basis to distinguish facts that raised the maximum sentence
from those that increased the minimum sentence, and so Harris was inconsistent with Apprendi v. New Jersey, 530 U. S. 466
(2000). Apprendi held that any fact that increases the penalty
beyond the prescribed statutory maximum must be submitted
to a jury and proved beyond a reasonable doubt. Accordingly,
the Supreme Court overruled Harris.
Prosecution’s use of D’s silence, when D had not been
placed in custody or received Miranda warnings and
responded to officer’s other questions about a murder,
did not violate the Fifth Amendment because D failed
to expressly invoke his privilege not to incriminate himself. Salinas v. Texas, 133 S. Ct. 2174 (2013).
D, without being placed in custody or receiving Miranda
warnings, voluntarily answered some of police officer’s ques‑
tions about a murder, but fell silent when asked whether bal‑
listics testing would have matched his shotgun to shell casings
found at the scene. A jury found D guilty of murder. D claimed
that the prosecution’s use of his silence at trial, over his objec‑
tion, violated the Fifth Amendment. The Texas COA and CCA
affirmed his conviction. The U.S. Supreme Court affirmed.
The Supreme Court found D’s situation was outside the
scope of Miranda because he agreed to accompany the officers
to the station and was free to leave at any time during the
interv iew. The privilege against self-incrimination generally
was not self-executing, and a witness who desired its protec‑

tion had to claim it. A witness did not invoke the privilege
by simply standing mute. D was required to expressly invoke
the privilege against self-incrimination in response to officer’s
question. D’s argument that the invocation requirement did
not apply where a witness was silent in the face of official sus‑
picions failed.

Fifth Circuit
In forfeiture proceeding, district court did not err in
dismissing as untimely the claim of legal interest in the
property filed by a third-party minor, D’s daughter.
United States v. Alvarez, 710 F.3d 565 (5th Cir. 2013).
The government provided sufficient notice of the pending
forfeiture to the minor by advertising the forfeiture and pro‑
viding personal service on the minor in care of her mother; at
that point, the minor had 30 days to file her claim, but no claim
was filed for 74 days. The Fifth Circuit declined to create an ex‑
ception to the statutory timeline for minors. The Fifth Circuit
affirmed the district court’s dismissal of the minor’s claim on
the ground that it was untimely under 21 U.S.C. § 853(n)(2).
D’s instant offense of threatening a witness, in violation of 18 U.S.C. § 876(c), was a crime of violence under
USSG § 4B1.2, supporting enhancement as a career of
fender; however, D’s instant offense of retaliating against
a witness in violation of 18 U.S.C. § 1513(e) was not,
under the categorical/modified categorical approach.
United States v. Stoker, 706 F.3d 643 (5th Cir. 2013).
With only the § 876(c) conviction as a “crime of violence”
predicate for the USSG § 4B1.1 “career offender” enhance‑
ment, D’s Guideline imprisonment range dropped to 51 to 63
months, which was significantly lower than his 108-month
sentence. The Fifth Circuit vacated D’s sentence and remanded
for resentencing. (Jones filed a specially concurring opinion.
She agreed that United States v. Lipscomb, 619 F.3d 474 (5th Cir.
2010), required application of the categorical/modified cate‑
gorical approach in determining whether the instant offenses
were “crimes of violence” but advocated a different, broader
approach for making that determination.)
There was Tapia error because the record made clear
that, in selecting sentence length, D’s rehabilitative
needs were the dominant factor in the court’s mind.
United States v. Garza, 706 F.3d 655 (5th Cir. 2013).
The rule of Tapia v. United States, 131 S. Ct. 2382 (2011)—
namely, that a court may not impose or lengthen a prison sen‑
tence to enable an offender to complete a treatment program or
to otherwise promote rehabilitation—applies with equal force
to sentences imposed upon revocation of supervised release.
Moreover, the error affected D’s substantial rights because of
the great differential between the advisory Guideline range

(3 to 9 months) and the 24-month sentence imposed, coupled
with the fact that promoting rehabilitation appeared to be the
district court’s primary focus in selecting sentencing length.
Finally, finding the fourth prong of plain-error review satis‑
fied, the Fifth Circuit exercised its discretion to correct this
error. The Fifth Circuit vacated D’s sentence and remanded.
Haynes dissented: She agreed that Tapia applied to supervisedrelease-revocation sentences, but she disagreed that a Tapia
error occurred in this case.
The district court harmlessly erred in allowing the government to admit, while co-defendant was testifying
for the government, the written factual basis for co-defendant’s plea, which implicated himself and D. United
States v. Demmitt, 706 F.3d 665 (5th Cir. 2013).
In fraud and money-laundering prosecution, the district
court erred in allowing the government to admit, during the
testimony of a co-defendant cooperating with the government,
the factual resume of that co-defendant (i.e., the written fac‑
tual basis for his plea), which implicated not just himself, but
also D. Because co-defendant did not adopt the factual re‑
sume on the stand, it was hearsay and should not have been
admitted. The error was harmless. However, the evidence was
insufficient to support D’s conviction for money laundering,
in violation of 18 U.S.C. § 1956(a)(1)(B)(i).

Court of Criminal Appeals
The waiver of appeal was not a binding element of D’s
plea agreements; D’s guilty pleas were rendered in
voluntary because the State breached the plea agreements by reindicting D’s brother. Ex parte De Leon, 400
S.W.3d 83 (Tex.Crim.App. 2013).
D, who pled guilty to aggravated sexual assault of a child,
sexual performance by a child, and possession of child pornog‑
raphy, sought habeas relief, contending that the State breached
the plea agreements by reindicting his brother. The district
court recommended denying relief. CCA set aside the judg‑
ments against D, and remanded D to custody to answer the
charges in the indictments.
Because the plea agreements were ambiguous, CCA con‑
sidered the plea terms in light of the entire record, particularly
the discussions at the plea hearing. CCA found it clear that the
waiver of appeal was not intended to override the trial court’s
permission to appeal. The agreements did expressly provide
that the State would dismiss all charges against D’s brother;
however, after D appealed, the State took the position that D
had breached the agreements and reindicted the brother.
“[W]hen a defendant, who has entered a negotiated plea of
guilty, challenges the conviction and is successful, the appro‑
priate remedy is specific performance of the plea, if possible,
or if not, withdrawal of the plea, with both parties, including

the State, returned to their original positions.” Specific perfor‑
mance of the plea agreements was not possible; the State could
not withdraw the charges against the brother because he had
already been convicted. The proper remedy was to return both
parties to their original pre-plea positions.
Time credit should run from the date a parole-revocation warrant is executed or from the date a releasee
is confined as a result of a pending but unexecuted
parole-revocation warrant. Ex parte White, 400 S.W.3d
92 (Tex.Crim.App. 2013).
In the case at bar, D was convicted of burglary. He was
released to parole in May 2005. In July 2006, the Parole Board
issued a parole-revocation warrant (blue warrant) for his ar‑
rest, but the warrant was not executed. Within a few weeks, D
was arrested and transferred to the county jail for a new offense
unrelated to the blue warrant. The unexecuted blue warrant
was lodged against D as a “hold without bond” detainer. This
hold prevented him from being released to bail on the new
charge. The blue warrant was formally executed in December
2006, and the Texas Department of Criminal Justice applied
credit to D’s revocation sentence from that date. D filed a ha‑
beas application alleging that he was entitled to sentencing
credit from the date he was transferred to jail to the date the
parole-revocation warrant was executed. The district court
recommended relief be granted. CCA granted relief.
CCA reviewed the question of what counted as an “ar‑
rest” to determine when time credit began to run under Tex.
Gov’t Code § 508.253. When the pre-revocation warrant was
executed, the parolee’s status was altered—he was again in the
State’s custody. Accordingly, for purposes of § 508.253, D’s ar‑
rest occurred when the warrant made him ineligible for bail
on the new offense.
Trial judge’s comments generally about defendants’ failure to testify did not constitute fundamental error; furthermore, any harm flowing from error could have been
cured by an instruction. Unkart v. State, 400 S.W.3d 94
(Tex.Crim.App. 2013).
During voir dire, the trial judge said that he personally
would want to testify if accused of a crime but admonished the
prospective jurors that others might have a different perspec‑
tive, that a defendant could have good reasons not to testify
that were unrelated to guilt, and that the law prohibited the
jurors from holding a defendant’s failure to testify against him.
Defense counsel belatedly requested a mistral but did not ask
for an instruction to disregard the trial judge’s comments.
Holding that the comments constituted fundamental error,
COA reversed D’s controlled-substances convictions. CCA
reversed COA and remanded to resolve D’s remaining issue.
CCA disagreed that the judge’s comments constituted
fundamental error. CCA further concluded that D’s request
for a mistrial did not preserve error because any harm flowing

from error in this case could have been cured by an instruc‑
tion to disregard and in fact was cured by the totality of the
trial judge’s instructions. Analyzing the trial judge’s instruc‑
tions as a whole made it clear that he was engaged in a wellintentioned effort to protect D’s rights. Most of the trial judge’s
instructions were, functionally, an instruction to disregard the
comment about which D complained. And if there was any
residual harm, it would have been cured by a timely instruction
to disregard the specific comments that D found objectionable.
D’s evidence was inadequate to defeat the presumption
of regularity as to the recitals in the deferred-adjudication judgment that he knowingly waived counsel. State
v. Guerrero, 400 S.W.3d 576 (Tex.Crim.App. 2013).
COA affirmed the trial order granting D’s motion to vacate
a deferred-adjudication misdemeanor judgment for possession
of marijuana. The motion alleged that the guilty plea had been
involuntary, under U.S. Const. amend. VI, for lack of an at‑
torney’s advice on deportation consequences. CCA reversed
COA and reinstated the deferred-adjudication judgment.
Noting that the motion was not a proper habeas applica‑
tion because it was unsworn, CCA found D’s evidence inad‑
equate under Tex. Code Crim. Proc. art. 11.072, §§ 5(b)-(d),
6(a), to defeat the presumption of regularity as to the recitals
in the deferred-adjudication judgment that he had knowingly,
intelligently, and voluntarily waived counsel. The trial court
declined to hear D’s testimony and accepted habeas counsel’s
statements instead. Habeas counsel’s statements were not
competent evidence absent personal knowledge of the events
surrounding the plea. Neither ignorance of possible deporta‑
tion consequences nor an alleged plea bargain conditioned on
waiver of counsel rendered the plea involuntary. The deferredadjudication judgment, although not a conviction under Tex.
Code Crim. Proc. art. 42.12, § 5(c), was a final conviction for
purposes of 8 U.S.C.S. § 1101(a)(48)(A), to which a new rule
of law requiring an attorney’s advice on deportation conse‑
quences did not apply retroactively.
The trial court erred by granting D’s new trial motion
on evidentiary issues when the only ground pled within
the 30-day limit was that the verdict was against the
law and evidence. State v. Zalman, 400 S.W.3d 590
(Tex.Crim.App. 2013).
D was convicted of DWI. The trial court granted his new
trial motion. CCA reversed, finding it was error for the trial
court to rule on D’s new trial motion over the State’s objection.
This case involves the State v. Herndon, 215 S.W.3d 901
(Tex.Cr.App. 2007), test for reviewing granted new trial mo‑
tions. A trial court generally does not abuse its discretion if the
defendant (1) sets forth a specific and valid legal ground for re‑
lief in their motion, (2) points to evidence in the record (or sets
forth evidence) that substantiates the same legal claim, and (3)
shows prejudice under the harmless-error standards of the

Rules of Appellate Procedure. During the hearing, D pointed
to portions of the record to show that evidence was improp‑
erly admitted. He did not, at any point, advance a claim that
the evidence admitted was insufficient to sustain a guilty ver‑
dict. D only raised the supported claims in a “memorandum”
well outside the 30-day requirement of the motion. Although
Herndon does not explicitly say that the evidence presented at
the trial must support the same claim that was pled, to hold
otherwise would defeat the motion’s notice requirements.
CCA’s order for a new trial left D as if he had never had
a trial; the governor’s precipitate order commuting D’s
sentence was futile because there was no longer a sentence to commute. Hartfield v. Thaler, 403 S.W.3d 234
(Tex.Crim.App. 2013).
A jury convicted D of capital murder and sentenced him
to death. On appeal, he complained that a venire member was
improperly excluded. CCA agreed, reversed the conviction and
death sentence, and remanded for a new trial. The State filed
a motion for rehearing that CCA denied on January 26, 1983,
“reluctantly” denying the State’s request to vacate the death sen‑
tence and reform the sentence to life imprisonment. CCA held
that “the 15 day period between the rendition of our decision
and the date that the mandate issues is a ‘reasonable time to seek
commutation of “sentence” from the Governor.’” On March 4,
1983, CCA issued their mandate reversing and remanding.
On March 15, 1983, the governor commuted D’s sentence
from death to life imprisonment. There was no further action
by the trial court or CCA. In accordance with the governor’s
commutation, the Department of Criminal Justice maintained
custody of D. In 2006 and 2007, D filed habeas corpus applica‑
tions. The Fifth Circuit certified a question to CCA: What was the
status of the judgment of conviction after these events occurred?
CCA found that D was under no conviction or sentence.
As soon as CCA issued their mandate, D’s conviction and sen‑
tence were vacated, and CCA’s new trial order became final.
Because some penalty must be assessed for the authority of
commutation to be exercised, the governor’s proclamation was
a nullity.
D has not exhausted state remedies. When D filed a state
habeas corpus application, he filed it under Tex. Code Crim.
Proc. art. 11.07. Because Article 11.07 relates to post-conviction
habeas applications and there was no conviction against D, this
was not the proper procedure. D also filed for a mandamus pe‑
tition to compel a new trial. This was improper because CCA’s
reversal left D as if he had never had a trial. Alternatively, D
could have filed under Articles 28.061 or 11.08.
D was ineligible for release on mandatory supervision
for his burglary conviction because his prior juvenile
conviction for first-degree murder was a disqualifying
first-degree felony. Ex parte Valdez, 401 S.W.3d 651
(Tex.Crim.App. 2013).

D sought a habeas writ, contending that the Texas Depart‑
ment of Criminal Justice was improperly denying him review
for mandatory-supervision release because of his prior juvenile
adjudication of first-degree murder. CCA denied relief.
Upon the adjudication for first-degree murder, D was com‑
mitted to the Texas Youth Commission until his eighteenth
birthday and was then transferred by the juvenile court to
TDCJ to complete his sentence. He was released from TDCJ on
parole. D was ineligible for release on mandatory supervision
for his subsequent burglary conviction; his juvenile adjudica‑
tion for first-degree murder was a disqualifying first-degree
felony conviction because, under Tex. Gov’t Code § 508.156(f),
his transfer from TYC to TDCJ did not alter the fact that, upon
his release on parole, he was considered to have been convicted
of the offense for which he had been adjudicated.
It is an affirmative defense to prosecution for solicitation of a minor that the actor was not more than three
years older than the victim or that the actor believed
such was the circumstance. Sanchez v. State, 400
S.W.3d 595 (Tex.Crim.App. 2013).
D sought review of COA’s decision, which affirmed his
conviction for solicitation of a minor in violation of Tex. Pe‑
nal Code § 15.031(b). CCA reversed COA and remanded for
COA to consider whether D was harmed by the omission of
an instruction.
The affirmative defense in Tex. Penal Code § 22.011(e) ap‑
plies to the criminal-solicitation-of-a-minor statute, and the
jury should have been so instructed. If the circumstances were
such that D believed the minor’s age to be within three years
of his own, then he would not have committed an offense, pro‑
vided he raised and proved the within-three-years affirmative
defense. The holding that the affirmative defense in § 22.011(e)
was inapplicable in a prosecution under § 15.031(b) was con‑
trary to the statutes’ plain language and legislative intent.
COA erred by finding that D was harmed by the trial
court’s failure to give a jury instruction on sudden
passion during punishment simply because D was sub
jected to a greater range of punishment. Wooten v.
State, 400 S.W.3d 601 (Tex.Crim.App. 2013).
D was convicted of murder and sentenced to 60 years in
prison. COA affirmed D’s conviction but reversed his sentence
on the ground that the trial court erred by not giving a sudden
passion instruction. CCA reversed COA. Even if the trial court
erred by failing to give the instruction, under Tex. Penal Code
§ 19.02(a), the error was harmless because the jury’s rejection
of D’s self-defense claim showed that the jury did not believe
D’s claim that he reasonably believed deadly force was imme‑
diately necessary. The jury must have rejected the inference
that the victim and not D fired first and would be unlikely to
believe that at the time he fired he was actually experiencing
a level of fear that caused him to lose control.
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