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THIS WAS ONE

OF THE GREATEST EXPERIENCES OF
MY LIFE, AND CERTAINLY THE MOST
VALUABLE LAW RELATED EDUCATION
OF MY LIFE.”
TLC 3 Week Course
September 5-28, 2014 - Thunderhead Ranch, WY
The Trial Lawyer’s College 3 Week Course is an immersive
experience, empowering students to internalize the TLC methods
and become fully aware of who they are as an attorney. Knowing
what makes you, your clients and your juries tick, trial components
become alive through creative, spontaneous, outside-the-box
innovations that capture and invigorate. Work closely with faculty and
other attorneys to learn Trial Lawyer’s College strategies canvassing:
Personal psychodrama
Voir dire and how to seat a jury
Opening statements & closing arguments
Direct & cross examination
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4 Membership Benefits 4
Strike Force (assistance to aid lawyers threatened with or incarcerated for contempt of court)
Chair
Reagan Wynn
Co-Chair Nicole DeBorde
District 1
Jim Darnell
Mike R. Gibson
Mary Stillinger
District 2
Tip Hargrove
H. W. Leverett
District 3
Jeff Blackburn
Dan Hurley
Chuck Lanehart
Bill Wischkaemper
District 4
Heather Barbieri

Darlina Crowder
Matthew Goeller
Rick Hagen
Richard Weaver
Don Wilson
Randy Wilson
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Scott Brown
Mark Daniel
Michael Heiskell
Larry Moore
Greg Westfall
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Richard Anderson
Clint Broden
Ron Goranson
Bob Hinton
George Milner III
Kevin Ross

Gary Udashen
District 7
Buck Files
Craig Henry
Scrappy Holmes
Tim James
Frank Long
Bobby Mims
David E. Moore
Barney Sawyer
District 8
Kerri Anderson-Donica
Michelle Esparza
Steve Keathley
Michelle J. Latray
District 9
Sam Bassett
Betty Blackwell

 State Motions CD—Newly updated!
New members will receive a comprehensive CD of state forms and
motions, including DWI, post-trial, pretrial, and sexual assault mo‑
tions.
 Brief, Motion, and Memo Bank
A library of the collected tools of the trade from some of the top
criminal defense lawyers in the state.
 Listserves
A partnership to engage community members in areas of significant
decisions, legislative and capital issues/updates, upcoming seminars
and events, and more . . .
 Legislature
A team of lobbyists involved in the legislative effort and keeping
members up to date.
 Ethics Hotline
If you have a question about ethics in criminal defense law, call the
hotline at 512-646-2734 and leave a message. You will receive a call
or several calls within 24 hours.
 Updated iPhone/iPad/Droid/Windows 7 App
An entire library of criminal codes and statutes in the palm of your
hand.
 Voice for the Defense magazine—print and online
A subscription to the only statewide magazine written specifically for
defense lawyers, published 10 times a year.
 Membership Directory (printed or online)
Comprehensive listing of current TCDLA members, print or PDF
version, updated yearly. Online directory updated daily.
 Lawyer Locator
Online directory providing members an opportunity to list up to
three areas of practice for public advertising.
 Expert List
Extensive list of experts for all types of criminal cases, including
investigation, mitigation, and forensics specialists.
 Significant Decisions Report
Professional reports summarizing state and federal cases, emailed
weekly.
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 TCDLA Discounts
Receive significant discounts on CLE seminars and TCDLA publica‑
tions. Discounted liability insurance with Joe Pratt Insurance.
 TCDLA Logo for Member Use
Camera-ready art of the TCDLA logo is now available for use on
business cards, websites, etc.
 Membership Certificate
Display your TCDLA membership with pride! New members will re‑
ceive a personalized certificate by mail. Members of 25 years receive
a special certificate.
 Sprint Discount
Sprint has changed the process in how to receive their 15% discount.
Please fill out the verification form and fax to TCDLA at 512.469.0512
or email to mrendon@tcdla.com and TCDLA will have it submitted to
Sprint.
 Enterprise Car Rental
Ten percent discount for members. Enterprise is the largest r ental car
company in North America in terms of locations and number of cars,
while providing the highest level of customer service. The corporate
account number for TCDLA members is 65TCDLA. You may contact
your local office directly or visit www.enterprise.com. When booking
online, enter your location, date, time, & the corporate account number.
You will then be asked for your discount ID, which is the first three let‑
ters of TCDLA (TCD). Make your reservation at Enterprise Rent-a-Car.
 Subscription Services Inc.
Fifty percent discount off the cover price of more than 1,000 maga‑
zines, including Newsweek, New Yorker, Texas Monthly, etc. Visit
www.buymags.com/attorneys.
 State Motions CD
New members will receive a comprehensive CD of state forms and mo‑
tions, including DWI, post-trial, pretrial, and sexual assault motions.
 Resources
Expansive library of research papers from renowned criminal de‑
fense lawyers and other valuable information and sites.

4 CLE and Events 4
Register online at www.tcdla.com

 May 2014
May 2
TCDLA | DWI Defense Project
Arlington, TX
Scholarships available
 June 2014
June 11
CDLP | Public Defender Training
San Antonio, TX
June 12
CDLP | Capital Update
San Antonio, TX
June 12–14
TCDLA | 27th Annual Rusty Duncan
Advanced Criminal Law Seminar
(*open to all)
San Antonio, TX
Scholarships available
June 13
TCDLEI Board, TCDLA Executive,
and CDLP Committee Meetings
San Antonio, TX
June 14
TCDLA Annual Board Meeting**
San Antonio, TX
 July 2014
July 11
TCDLA | Lone Star DWI: Blood 101
Austin, TX
July 16–20
TCDLA | Members Retreat
South Padre Island, TX
July 16
CDLP | Trainer of Trainers
South Padre Island, TX
July 17–18
CDLP | Trial Strategies That Work
South Padre Island, TX

July 19
TCDLA/CDLP/TCDLEI | Orientation
South Padre Island, TX
July 25
CDLP | Best of the Best V—Primer
Austin, TX
 August 2014
August 1
CDLP | Nuts ’n’ Bolts | co-sponsored
with San Antonio Criminal Defense
Lawyers Association
San Antonio, TX
August 7–8
CDLP | Innocence for Attorneys
Austin, TX
August 15
CDLP | Crimes of Violence
Austin, TX
August 22
TCDLA | 12th Annual Top Gun DWI
Houston, TX
 September 2014
September 11–12
TCDLA | Cross-Examination
Dallas, TX
September 13
TCDLA Board and CDLP and
Executive Committee Meetings
Dallas, TX
September 19
CDLP | Forensics
El Paso, TX
September 26
CDLP | Training the Team
Fredericksburg, TX

 October 2014
October 8–9
CDLP | Innocence for Students
Dallas, TX
October 9–10
CDLP | 12th Annual Forensics
Dallas, TX
October 22–26
TCDLA | Round Top IV
Round Top, TX
October 24
CDLP | Training the Team
Laredo, TX
 November 2014
November 1
CDLP | Nuts ’n’ Bolts | co-sponsored
with San Antonio Criminal Defense
Lawyers Association
San Antonio, TX
November 6–7
TCDLA | Stuart Kinard Memorial
Advanced DWI Seminar
San Antonio, TX
November 14
CDLP | Training the Team to Win
Galveston, TX
November 18
CDLP | Training the Team to Win
McAllen, TX
Seminars sponsored by CDLP are funded by the
Court of Criminal Appeals of Texas. Seminars
are open to criminal defense attorneys;
other professionals who support the defense
of criminal cases may attend at cost. Law
enforcement personnel and prosecutors are not
eligible to attend.
TCDLA seminars are open only to criminal
defense attorneys, mitigation specialists,
defense investigators, or other professionals
who support the defense of criminal cases. Law
enforcement personnel and prosecutors are not
eligible to attend unless noted “*open to all.”
**Open to all members

Note: Schedule and dates subject to change. Visit our website at www.tcdla.com for the most up-to-date information.
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Bobby Mims

A Strong Organization of Loyal Members and Volunteers

T

President’s
Message

he TCDLA membership exceeds 3,200 criminal defense lawyers with members in practi‑
cally every county in Texas. Each year TCDLA sponsors more than 50 seminars to train
lawyers in the latest trial tactics and cases and statutory law. TCDLA, with the assistance
of a grant from the Texas Court of Criminal Appeals, trained over 5,300 lawyers statewide.
TCDLA seeks to give its members the training to provide the best criminal defense repre‑
sentation possible for the unfortunate accused.
TCDLA relies upon the volunteer service of its loyal members. At each seminar there are
course directors who are selected for their special expertise to design the curriculum, obtain
the speakers, and promote the seminar. These seminars are set in locations that hopefully
give a reasonable opportunity to members practicing in all areas of Texas to obtain continu‑
ing education. Additionally, these seminars are periodically redesigned to implement new
developments in the law and to address new issues. An attempt is made to make each of these
seminars both timely and relevant. Much work goes into the planning and implementing of
these seminars. The greater portion of the work is done by our professional staff and course
directors. There is always a tension between the need to provide the highest quality training
and holding down expenses. The revenue realized from these seminars is used to provide
services to the membership and keep dues as low as possible. It is vital to the financial health
of TCDLA to operate as economically efficiently as possible while fulfilling the mission of
the organization.
The course directors and speakers are all volunteers who give up their valuable time
to TCDLA and its members. These are some of the best lawyers in the country recognized
for their expertise. These course directors have undertaken a special responsibility to the
membership and to the organization by designing a curriculum that is timely. Course direc‑
tors must change periodically to give effect to new ideas and provide fresh outlooks for our
seminars. With each new set of course directors comes new speakers to present on timely
topics from a different perspective.
Presently, the most dynamic changes are in the DWI training. The emphasis is now on
blood training to give members the latest and best training in how to provide representa‑
tion on blood draw cases. TCDLA is blessed with some of the best DWI defense lawyers
in the country. For more than 10 years, TCDLA and the National College of DUI Defense
(“NCDD”) have jointly sponsored the Mastering Scientific Evidence (“MSE”) seminar. Re‑

cently the leadership of both organizations met and negotiated
a long-term agreement to continue the relationship between the
organizations and to continue the seminar until at least 2017.
The MSE seminar has been held in New Orleans for the last
several years and is attended by DWI lawyers from all over the
U.S. and Canada. The MSE is the brain child of Troy McKinney,
who serves as its course director with TCDLA Past President
Gary Trichter. The MSE seminar provides state-of-the-art DWI
defense training and is an example of the skill and expertise of
these course directors.
In Texas, TCDLA has added an additional training seminar
to be known as the Lone Star DWI seminar, which is scheduled
to initially be held in Austin in July 2014. The Lone Star seminar
will emphasize blood training and has scheduled as speakers
the brightest DWI defense lawyers who have actually tried and
won blood test cases. This seminar will become the fourth an‑
nual seminar dedicated solely to DWI defense. TCDLA will
continue to sponsor the advanced DWI law seminars known as
Top Gun DWI in Houston, the DWI Defense Project in Arling
ton, and the Stuart Kinard Memorial Advanced DWI Seminar

in San Antonio.
Not everyone has the skill and the expertise to serve as a
course director. However, it is vital to the continuing develop‑
ment of the organization and to the program of continuing
education to develop new speakers, new course directors, and
to give opportunities to younger members with the skill to also
become speakers, course directors, and leaders. It is commend‑
able that some loyal course directors have set aside personal
desires and stepped aside with good grace to give others an
opportunity to serve the organization. TCDLA members owe
a special debt of gratitude to these course directors who have
made these seminars the best in the nation. The next time you
see one of these excellent lawyers, please personally thank them
for their service, their dedication and their loyalty to their 3,200
sisters and brothers in the finest criminal defense organization
anywhere.
Bobby Mims
President

Events at Rusty Duncan for 2014
(June 12–14, 2014)

Welcome Reception

4:00-7:30, Wednesday, June 11: Come for the early-bird registration and stay to mix and mingle
over beer, wine, and hors d’oeuvres in Exhibit Hall B, Henry B. Gonzalez Convention Center.

Pachanga

An annual tradition—party from 6:30 to 9:00 pm, Thursday, June 12, at the residence of
Christine and Gerry Goldstein.

The TCDLA Membership Party/Casino Night

8:00-11:00 pm, Friday, June 13, 2014 ($20 per ticket): Join us for an evening of hors d’oeuvres and
casino games like blackjack and roulette. Cocktail dress for “Viva la San Antonio.” For tickets,
please indicate on registration form. No children (childcare available).

Silent Auction!
PM Hill Country Bike Ride!
Golf at Silverhorn!

More info on website: www.tcdla.com

Joseph A. Martinez

T

he Board of Directors for the Texas Criminal Defense Lawyers Association met on Sat‑
urday, March 8, 2014, in Houston. The following motions were addressed:
MOTION: Motion to approve minutes from January 11, 2014, TCDLA Board Meet‑
ing in Lubbock. Motion made by Michael Gross, seconded by Sarah Roland—
motion carries.
MOTION: Motion to approve the TCDLA FY 2013 Audit report presented by Archie
Montemayor. Motion made by David Moore, seconded by John Convery—mo‑
tion carries.
MOTION: Motion to authorize the President to request an opinion from the CCA on
whether an association can file a complaint against a prosecutor. Motion made by
Stan Schneider—motion fails due to lack of second.
MOTION: Motion to approve the TCDLA 2014 Percy Foreman Lawyers of the Year
inductees, Keith Hampton and Michael Ware. Motion made by Robb Fickman,
seconded by Susan Anderson—motion carries.
MOTION: Motion to remove the Lone Star DWI: Blood 101 CLE scheduled for Aus
tin from the July date and add as a second day to the Stuart Kinard Memorial
Advanced DWI CLE in San Antonio. Also have leadership appoint four members
from TCDLA and four members from NCDD to negotiate MSE. Motion made
by Grant Scheiner, seconded by Bennie Ray—3 for, motion fails.
MOTION: To have a joint panel, appointing four members from TCDLA and members
from NCDD to negotiate MSE and have a decision made by March 31, 2014. Mo‑
tion made by Grant Scheiner, seconded by Susan Anderson—2 for, motion fails.
MOTION to adjourn at 12:58 pm. Motion made by Bobby Mims, seconded by Mark
Snodgrass—motion carries.

Executive
Director’s
Perspective

Special thanks to Bradley Hargis, President of Austin Criminal Defense Lawyers Associa‑
tion (ACDLA), for allowing TCDLA to co-sponsor ACDLA’s ALR Seminar held in Austin
in February. Thanks to ACDLA’s efforts they had 81 attendees.
Special thanks to Stephanie Stevens in San Antonio for the Criminal 101 seminar held
at St. Mary’s University.
Special thanks to Robb Fickman (Houston) and Mark Bennett (Houston), our course
directors for our Federal Law seminar held in Houston in March. Thanks to their efforts we
had 31 attendees.

Special thanks to Kameron Johnson (Austin), our course
director for our Juvenile Law seminar held in Houston in March.
Thanks to his efforts we had 41 attendees.
Special thanks to Nicole DeBorde (Houston), our course
director for our Drug seminar held in Houston in March. Thanks
to her efforts we had 58 attendees.
Special thanks to Peter Gerstenzang, Dean of the National
College for DUI Defense (NCDD), for allowing TCDLA to cosponsor for the 10th year, their 21st Annual Mastering Scien‑
tific Evidence in DUI/DWI Cases seminar held in New Orleans
in March. Special thanks to Troy McKinney (Houston), Doug
Murphy (Houston), Gary Trichter (Bandera), and Mimi Coffey
(Fort Worth), our course directors. Thanks to their efforts we
had 224 attendees.
Very special thanks to Lydia Clay-Jackson (Conroe), Dean
of Students, and Tim Evans (Fort Worth), Dean of Faculty, for
our 38th Annual Texas Criminal Trial College held in Huntsville
in March. Thanks to their efforts we had a very successful college
this year. This year’s college brought together 80 lawyers and 41
faculty for a 6-day focused training on trial skills.
We thank Dean of Students John Tarabeck of Sam Houston
State University for his support of the college and Ms. Ann Brous‑
sard, who provides extraordinary support throughout the college.
We thank A. K. Khan, General Manager of the University Hotel,
who ensures the best accommodations for all of the lawyers.
We also thank the Sam Houston University drama department
for providing the actors to enhance the real-life courtroom ex‑
perience for the lawyers. Finally, we thank the board of Texas
Criminal Defense Lawyers Educational Institute for providing
the Hostility (Hospitality) Suite refreshments. The college was
funded by our grant from the Texas Court of Criminal Appeals.
A list of the graduates of this year’s college is on page 16 of
this issue of the Voice. We would ask our members to review the
list and make it a point to congratulate these lawyers.
Special thanks to Stan Schwieger (Waco) and Michael
Gross (San Antonio), our course directors for the Trial Strate‑
gies seminar held in Waco in April. Thanks to their efforts we
had 91 attendees.
Special thanks to James Makin (Beaumont) and Kelly Pace
(Tyler), our course directors for the Trial Strategies seminar
held in Beaumont in April. Thanks to their efforts we had 27
attendees.
Special thanks to Rebecca Simmons, President of the San
Antonio Bar Association (SABA), Jorge Aristotelidis, Presi‑
dent of the San Antonio Criminal Defense Lawyers Association
(SACDLA), for allowing TCDLA/CDLP to help co-sponsor the
51st Annual AA Semaan Advanced Criminal Law Seminar held
in San Antonio in March.
Thanks to Mark Stevens, John Convery, and Robert Price
(all of San Antonio), our course directors for the seminar. Spe‑

cial thanks to Jimmy Ellison, Executive Director for SABA, for
his support. Thanks to everyone’s efforts we had 286 attendees.
Special thanks to co-sponsors the Earl Carl Institute for
Legal & Social Policy, Inc., the Thurgood Marshall School of Law,
Texas Criminal Defense Lawyers Association, and the Criminal
Defense Lawyers Project for the Earl Carl Institute’s 1st Annual
Child Welfare Forensics Conference held in Houston in March.
Thanks to everyone’s efforts we had 85 attendees.
The 27th Annual Rusty Duncan Advanced Criminal Law
Course is rapidly approaching. The hotel cutoff is May 20 or until
block is filled. Please pre-register at our TCDLA website and
make your hotel reservations as early as possible. A fun bike ride
will be part of the healthy lifestyle options that will be available.
Please help us get the word out on the 18th Annual TCDLA
Golf Tournament to be held on Thursday, June 12, at the beauti‑
ful course in Silverhorn Club. Prizes are awarded for the top
three teams. Registration fee includes lunch at 11:30 am. Shotgun
start at 12:00 pm.
TCDLA Board of Directors invites you to attend the 43rd
Annual TCDLA Members Meeting on Saturday, June 14, 2014,
immediately following the adjournment of the 27th Annual
Rusty Duncan Advanced Criminal Law Course. This should
be approximately at 11:30 am in Ballroom B of the Henry B.
Gonzalez Convention Center in San Antonio.
Please go to the TCDLA website for more information or
call the Home Office (512)478-2514.
Are you interested in forming a local criminal defense
bar? Need help getting organized? Please contact Susan An‑
derson (Dallas), seapd@aol.com, or Ray Rodriguez (Laredo)
rayrodzatty@yahoo.com , Co-Chairs of the TCDLA Affiliate
Committee.
Good verdicts to all.

Market
Your
Law Firm
Publicize your practice by
listing your photo and bio on
the TCDLA website in lawyer
locator. For information,
email tcasares@tcdla.com

Buck Files

O

n February 24, 2014, the Supreme Court, in a per curiam opinion, held that a defense
counsel’s failure to request additional funds to replace an inadequate expert amounted
to deficient performance. Hinton v. Alabama, 134 S. Ct. 1081 (2014). One sentence from that
opinion leaped from the page and grabbed me by the throat: “Criminal cases will arise where
the only reasonable and available defense strategy requires consultation with experts or
introduction of expert evidence.” Harrington v. Richter, 562 U.S. __, __, 131 S.Ct. 770, 788,
178 L.Ed.2d 624 (2011). For the second time in three years, the Supreme Court has put us
on notice that a defense lawyer should recognize the importance of determining whether an
expert can be of assistance to him or her in the defense of a criminal case.
Hinton’s attorney, whom we shall refer to as “John Doe,” was saddled with a difficult
task. He wasn’t just appointed to represent Hinton in one capital case. No, he was appointed
to represent Hinton on two capital cases that were consolidated for trial—and this occurred
almost 30 years ago in Alabama.

Federal
Corner

[Background]
In February of 1985, a restaurant manager was shot and killed during a robbery.
In July of that year, a second restaurant manager suffered the same fate. A few weeks
later, a third was shot but survived. On each occasion, the robber fired two shots and
the police recovered all six bullets from the bodies of the three victims. It was deter‑
mined that all of the bullets were .38 caliber. The third restaurant manager identified
Hinton as the person who shot him, and the prosecutor had two other witnesses who
were expected to give testimony that would link Hinton to the third robbery. Hinton
had alibi witnesses.
During the course of the investigation, officers recovered a .38-caliber pistol that
belonged to Hinton’s mother at his house. There were no fingerprints on the pistol.
The pistol and the six bullets were the only items of physical evidence that were re‑
covered during the investigation of the three shootings. The prosecutor retained two
experts who were prepared to testify that all six bullets were fired from the revolver
found at Hinton’s house. The prosecutor’s theory was that if Hinton committed the
third robbery and if all the bullets fired came from Hinton’s pistol, he must be guilty
of each of the capital murder cases.

As the Court noted in its opinion:
The category of forensic evidence at issue in this case is
“firearms and toolmark” evidence. Toolmark examiners
attempt to determine whether a bullet recovered from a
crime scene was fired from a particular gun by comparing
microscopic markings (toolmarks) on the recovered bul‑
let to the markings on a bullet known to have been fired
from that gun. The theory is that minor differences even
between guns of the same model will leave discernible
traces on bullets that are unique enough for an examiner
to conclude that the recovered bullet was or was not fired
from a given weapon.
Doe realized that he needed to have his own firearms and
toolmark expert if he was to be able to adequately represent
Hinton. He filed a motion with the trial judge for funding to
hire such an expert. The judge responded with this statement:
“I don’t know as to what my limitations are as for how
much I can grant, but I can grant up to $500.00 in each
case [that is, for each of the two murder charges, which
were tried together] as far as I know right now and I’m
granting up to $500.00 in each of these two cases for this.
So if you need additional experts I would go ahead and
file on a separate form and I’ll have to see if I can grant
additional experts, but I am granting up to $500.00, which
is the statutory maximum as far as I know on this, and
if it’s necessary that we go beyond that then I may check
to see if we can, but this one’s granted.”
Unfortunately, the judge was in error. He was relying on a
statute that had been amended to read: “Counsel shall also be
entitled to be reimbursed for any expenses reasonably incurred
in such defense to be approved in advance by the trial court.”
Not being aware of the change in the statute, Doe did not
request any additional funding from the trial court and went
looking for an expert. All he could find was Andrew Payne, who
Doe realized did not have the experience that he needed—but
he was the only one Doe could hire for $1,000. This is what the
Court’s opinion tells us about Mr. Payne and how the prosecu‑
tor destroyed him:
On cross-examination, the prosecutor badly discredited
Payne. Payne admitted that he’d testified as an expert on
firearms and toolmark identification just twice in the pre‑
ceding eight years and that one of the two cases involved
a shotgun rather than a handgun. Payne also conceded
that he had had difficulty operating the microscope at

the state forensic laboratory and had asked for help from
one of the state experts. The prosecutor ended the crossexamination with this colloquy:
Q.	Mr. Payne, do you have some problem with your
vision?
A.	Why, yes.
Q.	How many eyes do you have?
A. One. Tr. 1667.
The prosecutor’s closing argument highlighted the fact
that Payne’s expertise was in military ordnance, not
firearms and toolmark identification, and that Payne
had graduated in 1933 (more than half a century before
the trial) with a degree in civil engineering, whereas
the State’s experts had years of training and experience
in the field of firearms and toolmark examination. The
prosecutor said:
“I ask you to reject [Payne’s] testimony and you have
that option because you are the judges of the facts
and whose testimony, Mr. Yates’ or Mr. Payne’s, you
will give credence to, and I submit to you that as
between these two men there is no match between
them. There is no comparison. One man just doesn’t
have it and the other does it day in and day out,
month in and month out, year in and year out, and
is recognized across the state as an expert.”
Not surprisingly, the jury convicted Hinton and recom‑
mended by a 10-to-2 vote that he be sentenced to death.
The trial judge accepted that recommendation and im‑
posed a death sentence.
This is a history of Hinton’s case:
Following affirmance of his capital murder convictions,
548 So.2d 547, defendant petitioned for postconviction
relief. The Circuit Court, Jefferson County, James S. Gar‑
rett, J., Nos. CC–85–3363.10 and CC–85–3364.10, denied
petition, and the Court of Criminal Appeals, Baschab, J.,
__ So.2d __, 2006 WL 1125605, affirmed. On certiorari
review, the Alabama Supreme Court, __ So.2d __, 2008
WL 4603723, reversed and remanded. On remand, the
Court of Criminal Appeals, Kellum, J., __ So.3d __, 2013
WL 598122, affirmed, and defendant petitioned for a
writ of certiorari.
Continuing with the Court’s opinion,
To show that he had been prejudiced by Payne’s inef‑

fective testimony, Hinton produced three new experts
on toolmark evidence. One of the three, a forensic con‑
sultant named John Dillon, had worked on toolmark
identification at the Federal Bureau of Investigation’s
forensics laboratory and, from 1988 until he retired in
1994, had served as chief of the firearms and toolmark
unit at the FBI’s headquarters. The other two postcon‑
viction experts had worked for many years as firearms
and toolmark examiners at the Dallas County Crime
Laboratory and had each testified as toolmark experts
in several hundred cases.
All three experts examined the physical evidence and
testified that they could not conclude that any of the six
bullets had been fired from the Hinton revolver. The State
did not submit rebuttal evidence during the postconvic‑
tion hearing, and one of Hinton’s experts testified that,
pursuant to the ethics code of his trade organization,
the Association of Firearm and Tool Mark Examiners,
he had asked the State’s expert, Yates, to show him how
he had determined that the recovered bullets had been
fired from the Hinton revolver. Yates refused to cooper‑
ate. 82 USLW 3491, 82 USLW 4091, 14 Cal. Daily Op.
Serv. 1863.
So how did the Supreme Court react to Doe’s performance
in his defense of Hinton?
The Court’s opinion contains the following:
[Strickland]
This case calls for a straightforward application of our
ineffective-assistance-of-counsel precedents, beginning
with Strickland v. Washington, 466 U.S. 668, 104 S.Ct.
2052, 80 L.Ed.2d 674.
***
[The First Prong of Strickland]
“The first prong—constitutional deficiency—is necessar‑
ily linked to the practice and expectations of the legal
community: ‘The proper measure of attorney perfor‑
mance remains simply reasonableness under prevailing
professional norms.’ ” Padilla, supra, at 366, 130 S.Ct. 1473
(quoting Strickland, supra, at 688, 104 S.Ct. 2052). “In
any case presenting an ineffectiveness claim, the perfor‑
mance inquiry must be whether counsel’s assistance was
reasonable considering all the circumstances.” Strickland,
supra, at 688, 104 S.Ct. 2052 Under that standard, it was
unreasonable for Hinton’s lawyer to fail to seek additional
funds to hire an expert where that failure was based not
on any strategic choice but on a mistaken belief that
available funding was capped at $1,000.

[The Requirement for an Expert]
“Criminal cases will arise where the only reasonable and
available defense strategy requires consultation with ex‑
perts or introduction of expert evidence.” Harrington v.
Richter, 562 U.S. __, __ 131 S.Ct. 770, 788, 178 L.Ed.2d
624 (2011). This was such a case. As Hinton’s trial at‑
torney recognized, the core of the prosecution’s case was
the state experts’ conclusion that the six bullets had been
fired from the Hinton revolver, and effectively rebutting
that case required a competent expert on the defense side.
Hinton’s attorney also recognized that Payne was not a
good expert, at least with respect to toolmark evidence.
Nonetheless, he felt he was “stuck” with Payne because he
could not find a better expert willing to work for $1,000
and he believed that he was unable to obtain more than
$1,000 to cover expert fees.
[The Lawyer’s Lack of Understanding of the Law]
As discussed above, that belief was wrong: Alabama
law in effect beginning more than a year before Hin‑
ton was arrested provided for state reimbursement of
“any expenses reasonably incurred in such defense to
be approved in advance by the trial court.” Ala.Code
§ 15–12–21(d). And the trial judge expressly invited
Hinton’s attorney to file a request for further funds if he
felt that more funding was necessary. Yet the attorney
did not seek further funding.
[Failure to Request Additional Funding
Equals Deficient Performance]
The trial attorney’s failure to request additional funding
in order to replace an expert he knew to be inadequate
because he mistakenly believed that he had received all
he could get under Alabama law constituted deficient
performance.
***
Hinton’s attorney knew that he needed more funding to
present an effective defense, yet he failed to make even
the cursory investigation of the state statute providing
for defense funding for indigent defendants that would
have revealed to him that he could receive reimburse‑
ment not just for $1,000 but for “any expenses reasonably
incurred.” An attorney’s ignorance of a point of law that
is fundamental to his case combined with his failure to
perform basic research on that point is a quintessential
example of unreasonable performance under Strickland.
[A Limitation on the Holding]
We wish to be clear that the inadequate assistance of

counsel we find in this case does not consist of the hir‑
ing of an expert who, though qualified, was not qualified
enough. The selection of an expert witness is a paradig‑
matic example of the type of “strategic choic[e]” that,
when made “after thorough investigation of [the] law and
facts,” is “virtually unchallengeable.” Strickland, 466 U.S.,
at 690, 104 S.Ct. 2052. We do not today launch federal
courts into examination of the relative qualifications of
experts hired and experts that might have been hired.
The only inadequate assistance of counsel here was the
inexcusable mistake of law—the unreasonable failure to
understand the resources that state law made available
to him—that caused counsel to employ an expert that
he himself deemed inadequate.
[Remand]
Having established deficient performance, Hinton must
also “show that there is a reasonable probability that,
but for counsel’s unprofessional errors, the result of
the proceeding would have been different. A reason‑
able probability is a probability sufficient to undermine
confidence in the outcome.” Id., at 694, 104 S.Ct. 2052.
“When a defendant challenges a conviction, the question
is whether there is a reasonable probability that, absent
the errors, the factfinder would have had a reasonable
doubt respecting guilt.” Id., at 695, 104 S.Ct. 2052.
Because no court has yet evaluated the prejudice
question by applying the proper inquiry to the facts of this
case, we remand the case for reconsideration of whether
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Hinton’s attorney’s deficient performance was prejudicial
under Strickland.

My Thoughts
0 Imagination and a good expert can sometimes make the

difference in the outcome of a criminal case. We all know
that.
0 I take my hat off to the federal defenders of the Tyler Divi‑
sion of the Eastern District of Texas, who do not hesitate
to spend whatever is necessary—from their meager bud‑
get—for experts in order that they can “raise every defense
under the law in order that no man (or woman) may be
deprived of life or liberty without due process of law” (Old
Canon V).
0 A lawyer can fall in love with a case and read more into
it than it actually says. I may have done this with Hinton;
however, I am concerned that the Court has sent a message
to lawyers (court-appointed and retained) in Harrington
and Hinton that they should ask themselves this question
in every case: Can an expert help me defend my client? If
the answer is “yes,” there is no alternative other than to seek
out that expert. A failure to do so could well be the basis
of a claim of ineffective assistance of counsel and a habeas
filing.
Buck Files, a member of TCDLA’s Hall of Fame and past president
of the State Bar of Texas, practices in Tyler, Texas, with the law firm
Bain, Files, Jarrett, Bain & Harrison, PC.

4th of July
Readings

If you’re interested in leading
a Reading, please contact
Robb Fickman at
(713) 655-7400.

27th Annual

Advanced Criminal Law Course

Henry B. Gonzalez Convention Center
San Antonio, Texas
ps
i
h
s
r
June 12–14, 2014
a
l
o
h
c
S

Host Hotel:

Hyatt Regency

Available!

Course Directors

Heather Barbieri (Plano)
Jason Cassel (Longview)
Michael Heiskell (Fort Worth)

Register before May 12th and save!
www.tcdla.com

William Agnew, Lufkin
Amanda Austin, Austin
Gene Beaty, Dallas
Adam Blanchard, Lubbock
Charles Blevins, Lubbock
Nicole Bombara, El Paso
Joseph Briers, Bryan
Tanya Broholm, Sugar Land
Kristin Brown, Dallas
Amy Browning, Dumas
Tulisha Buchanan, Fort Worth
Priscilla Bush, Houston
Shaun Carpenter, Clifton
Julio Colon, Austin
Christina Conway, Edinburg
Joel DeLaGarza, Lubbock
Shamim Ebrahimi, Houston
Eric Erlandson, Gainesville
Edward Estrada, Tyler
Gerald Francis, Richmond
Gregory Freed, Austin
Amanda Gallegos, Dallas
Kevin Giddens, Tyler
James Graham, Bedford
Karen Gross, Austin
Yajaira Halm, El Paso
John Harle, Bellville
Rose Harrison, Corpus
Christi

Deans

Students
Joshua Hill, Houston
Tiffany Hill, Houston
John Horn, Dallas
Vivek Jampala, San Antonio
Sara Johnson, Lubbock
Romy Kaplan, Houston
Ashley Keener, Grapevine
Holly Kuchera, Houston
Luis Landeros, Austin
Christopher Lankford, Fort
Worth
Todd Lehn, Conroe
Melissa Lesniak, San Antonio
Kathryn Liptrap, The
Woodlands
Terrence Marsh, Austin
Andrew Martinez, Houston
Michelle Mckinney, Dallas
Elijah McLeod, Denver City
Zena McNulty, Fort Worth
Mark Metzger, Houston
Sunny Middleton, San Antonio
Mary Moretti, Kaufman
Grace Nwanguma, Richmond
Olubukola Obayanju, Irving
Claudia Ochoa, El Paso
Lucy Pearson, Kerrville
Salima Pirmohamed, Sugar
Land

Ashwin Rao, Austin
Carisa Rivera, Edinburg
George Roland, Denton
Robert Romig, Austin
Thomas Ross, Dumas
Cory Roth, Houston
Amanda Ruff, Abilene
Francesca Scanio, San
Marcos
Jeremy Schepers, Austin
Jacob Schmidt, Amarillo
Gail Schroeter, Del Rio
Melissa Silverstein, El Paso
Jessica Skinner, San Angelo
Jason Sosa, Houston
Steven Stacey, San Marcos
Craig Stango, Dallas
John Stasny, Bryan
Josh Stephens, Odessa
Michael Stoll, Houston
Luther Tankersley, Greenville
Equator Turner, Houston
Lloyd Van Oostenrijk, Sugar
Land
Derek VerHagen, Austin
Deirdre Ward, Lubbock
Timothy Williams, Lubbock
Brandon Winn, Gilmer

Lydia Clay-Jackson, Conroe
Tim Evans, Fort Worth

Faculty
Richard Anderson, Dallas
Kerri Anderson-Donica,
Corsicana
Marjorie Bachman, Austin
Heather Barbieri, Plano
Patricia Cummings, Austin
Emily Detoto, Houston
Danny Easterling, Houston
Lance Evans, Fort Worth
Donald Flanary, San
Antonio
Michael Gross, San Antonio
Ronald Guyer, San Antonio
Bill Harris, Fort Worth
Michael Head, Athens

Michael Heiskell, Fort
Worth
Jo Hewins, Corpus Christi
Daniel Hurley, Lubbock
Craig Jett, Dallas
Susan Johnston, Waco
Robert Alton Jones,
Houston
Jeff Kearney, Fort Worth
Jeanette Kinard, Austin
Jim Lavine, Houston
Constance Luedicke, Corpus
Christi
Bobby Mims, Tyler
Tyrone Moncriffe, Houston

David Moore, Longview
David O’Neil, Huntsville
Kelly Pace, Tyler
Don Richard, Big Spring
Sarah Roland, Denton
Kyle Sampson, Houston
Grant Scheiner, Houston
Pheobe Smith, Houston
Mark Snodgrass, Lubbock
Ezekiel Tyson Jr., Dallas
Richard Wardroup,
Lubbock
Greg Westfall, Arlington
Randy Wilson, Abilene
Reagan Wynn, Fort Worth

PBTs for Drugs: Oral Fluid
Collection Devices

Justin J. McShane, Josh D. Lee, Richard Roberts & J. Gary Trichter

H

istorically, impaired driving was most often linked to al‑
cohol impairment. As such, governments and researchers
devised roadside portable breath test (PBT) tools for police to
use to identify intoxicated drivers. No such roadside test was
possible or necessary for drivers suspected of drug impaired
driving—at least until now. The reason for the push for roadside
point of contact testing for drugs in 2014 is that drug-impaired
driving has become a worldwide safety issue. The use of poten‑
tially impairing medication is widespread. Indeed, many drivers
operate their vehicles while accidently under the influence of
legally prescribed medication. Recognizing the need for better

enforcement, police agencies everywhere are looking for new
tools to combat drug-impaired driving. One such experimental
tool is Oral Fluid Collection (OFC). It is a means for law enforce‑
ment to perform roadside testing of a suspected driver’s mixed
saliva for drug impairment with an OFC device (OFCD). The
United Kingdom was the first to sanction this type of testing
on its driving population.
OFC is said to be able to identify the possible presence of
a drug, whether legally prescribed or illegal. The roadside test
may also be followed up with a confirmatory technique such
as gas chromatography with mass spectrometry (GC-MS). And

so, it is the purpose of this article to introduce OFC devices to
the reader and describe how they work. We will then explain
why we believe OFC devices will be coming to a roadside near
you. Finally, we will discuss the application of Frye or Daubert
challenges to the admissibility of OFC evidence.

What Is Oral Fluid Collection?
In the world of forensic science, Oral Fluid Collection (OFC) is
technically referred to as Mixed Saliva Sampling (MSS). In the
non-law enforcement world, however, it is known as Point of
Collection Testing (POCT). POCT has been a feature of worksite
testing for some time. Police proponents of this testing technique
proclaim that it is faster, cheaper, just as accurate as blood or
urine but less invasive. Notwithstanding these claims, as we will
see with this promising technology, it is not wholly validated or
acceptable for judicial use at this time.

How OF-POCT Works
Not all OFCDs work the same way. Each is unique depend‑
ing on its manufacturer. There are, however, some similarities
between the devices—one of which is that they will be used
on the roadside just like PBTs are now used. For example, a
citizen would have some automobile traffic contact with a law
enforcement officer wherein there was some evidence of drug
impairment observed and no evidence of alcohol consumption.
It would be at this point that the officer would ask the suspect
driver to consent to a short OFCD test on a device similar to
the one above. However, it is crucial to note that just like the
roadside PBTs, the OF-POCT requires a deprivation period. In
its instructions and user guide, Drager says that operators must
wait 10 minutes before using it.
Whatever device is used by the officer, it usually consists
of a collector and a portable reader. The collection OFCD has
some sort of tube consisting of an absorbent material at the end
to collect saliva from the suspect. Depending on the device, a
1mL sample can be taken from the tongue, gums, inside the
cheek, etc., and then placed in the oral screening device. Once
the screening process is started, it takes from 2 to 10 minutes
to develop a result. After the sample is analyzed, the reader
displays whether or not the sample contains any of the drugs it
was designed to detect.1 Some readers even have the ability to
print out the results of the test for later use; others produce a
number indicating the concentration of drugs found, similar to
BrAC results; and others simply are displayed on the screen with
no method of memorialization. If the results are positive, the
suspect might be arrested for drugged driving. We believe that

Figure 1: The Dräger DrugTest® 5000*—A Portable Roadside
Drug Analyzer with Collection Unit that has an eight-and-ahalf-minute analysis time with a one- to four-minute collection
time.

this initial result will likely be treated as presumptive test—as it
certainly should, if scientific principles are followed. Later, the
motorist would be asked to provide another saliva sample to be
used for an evidentiary test. The sampling container would be
then transferred to a laboratory where the OF/MSS would be
extracted and subjected to either GC-MS or Liquid Chroma‑
tography with Mass Spectrometry (LC-MS) analysis, depending
upon the laboratory’s analytical abilities.

Example of Analysis Done
by One of These Machines
Although there are numerous devices on the market,2 each de‑
vice uses a slightly different analysis. The Dräger DrugTest® 5000
is already in use in Los Angeles and seems poised to become
one of the prevalent devices within the United States. There‑
fore, in order to gain a better understanding of the device and
ways to challenge the use of the device, a description of how

*Dräger DrugTest® 5000 is a registered trademark of Drager Safety
AD & CO. KGAA Corporation.

Figure 2: An exploded view of the Dräger DrugTest ® 5000 Test
Cassette with buffer cartridge, the Oral Fluid Collector System
that is rubbed inside the mouth.

the Dräger DrugTest® 5000 works is necessary.3 Currently, the
Dräger DrugTest® 5000 is the only device to gain federal ap‑
proval through NHTSA.
The analytical method used by the DrugTest® 5000 is immu‑
noassay. This analytical tool has been in use for over 30 years.*
Immunoassays begin with injecting a target analyte** into
an animal such as a goat. The immune system of the animal will
create an antibody † to this foreign substance. These antibodies
are then harvested from the animal and used in the creation of
immunoassay tests. It is only after these antibodies are acquired
that the test can be designed and performed.
The antibodies are designed to target the analyte and cause
the analyte to bind to the antibody. Think of this like a jigsaw
puzzle, where the antibody is the puzzle that has a hole in it for
a puzzle piece to fit, and the analyte is that piece of the puzzle.
When the puzzle piece (the analyte) finds a spot in the puzzle
(antibody) where it can fit perfectly, it will snap into place in
(bind with) the puzzle.
Let’s take this one step further and be more specific to the
DrugTest® 5000. The immunoassay technique used is a competi‑
tive immunoassay. An antibody is added to the test kit as well as
*Enzyme Immunoassay (EIA)/Enzyme-Linked Immunosorbent
Assay (ELISA) Rudolf M. Lequin Clinical Chemistry http://www
.clinchem.org/content/51/12/2415.full.
**Analyte—The substance being analyzed in an analytical proce‑
dure. In this case it would be a drug such as marijuana, a benzodiaz‑
epine, cocaine, etc.
†
Antibody—Proteins in the body that are designed to target and
attack foreign substances that are harmful to the body, substances such
as bacteria or viruses.

a drug conjugate that has been manufactured by the company.
The antibody is labeled so that when it binds with something
it gives off a detectable color.
Inside the test collection device are strips of absorbent ma‑
terial. Both the antibody and the drug conjugate are placed on
this test strip. The labeled antibody is placed towards one end
of the strip. In the middle of the test strip the drug conjugate is
embedded. This area, where the drug conjugate is embedded,
is the detection zone and is where the color change is watched
for and measured. The oral fluid sample is placed on the far end
of the strip next to where the labeled antibody is.
Now it becomes a competition where any drug that may be
present in the sample competes with the drug conjugate to bind
with the antibody. Because the oral fluid sample will come into
contact with the labeled antibody before the drug conjugate can,
then any drug present in the sample will “win” the competition
it is having with the drug conjugate and bind with the antibody
first. If there is no drug present in the sample, then the labeled
antibody cannot bind until it reaches the detection zone and
binds with the drug conjugate. When the labeled antibody binds
with the drug conjugate, it creates a detectable red line in the
detection zone that is then measured with a LED light source
and detector.

The detector will measure the amount of color given off
by the reaction of the labeled antibody binding with the drug
conjugate. The greater the response the more drug conjugate
has bound with the antibody, meaning that there was lesser
amount of drug, or no drug, in the sample. When a drug is in
the sample, then there will be fewer antibodies available to bind
with the drug conjugate in the detection zone (because most of
the antibodies have already bound with the drug in the sample),
and therefore there will be less detectable color. Therefore, the
signal amount identified by the detector is inversely proportional
to the amount of drug present in the sample: more drug equals
less signal, less drug equals more signal (as depicted in Figure 3).
Problems arise with this technique when a substance that
is NOT the analyte of interest has a structure similar enough to
the antibody that this other substance can bind with it just as
the analyte of interest does. When this occurs the immunoassay
test will show a positive result for presence of the target analyte

Figure 3: A graph depicting the inverse relationship of the sig
nal response of the detector and the concentration level in a
sample.

even though the target analyte is not in the sample. This is a
false-positive result known as cross reactivity.
It is very important to understand that this type of testing
is presumptive and subject to many false positives from crossreactivity. Any results obtained from immunoassay testing must
be confirmed by a confirmatory test such as Gas Chromatogra‑
phy Mass Spectrometry.

Why Is Oral Fluid Collection
Coming to a Road Near You?
Well, it’s simple: As of January 2014, for 14 states it is already
here. OF/MSS is specifically authorized by statute, and some
states already have regulations that allow for it.4 In fact, Los
Angeles made POCT part of its New Year’s Eve checkpoint
effort. Along with PBTs, the officers were authorized to ask
drivers if they would consent to a voluntary portable oral
fluid test.5 After consent is obtained, the OF is placed into
a portable machine; the machine being used was the Dräger
DrugTest® 5000,6 which gives immediate results without the
need for a blood test.7 Addressing the media and the use of
this technology, Los Angeles City Attorney Mike Feuer stated:
“Traditionally, our office has focused on drunken driving cases.
We’re expanding drug collection and aggressively enforcing all
impaired-driving laws.” 8
Further illustrating the point, the federal government is
stepping up focus on drugged driving and the use of POCT. The
Office of National Drug Control Policy, along with the White

House, the Department of Transportation, and other Federal
Agencies, have taken steps to address drugged driving,9 and
several studies have been published on the perceived problem.
For example, The National Roadside Survey of Alcohol and Drug
Use by Drivers found that in 2007, approximately one in eight
weekend nighttime drivers tested positive for illicit drugs.10 Drug
Testing and Drug-involved Driving of Fatally Injured Drivers in
the United States: 2005–2009, found that roughly one in four of
fatally injured drivers who tested positive for drugs were under
the age of 25.11 In 2009, narcotics and cannabinoids accounted
for almost half of all positive results.12 In that same year, 18
percent of all fatally injured drivers nationwide tested positive
for drugs at the time of the crash.13 Finally, the Institute for
Behavior and Health published Drugged Driving Research: A
White Paper. That paper concluded that drugged driving was a
significant domestic and international problem.14 Also, there are
many drugs with potential impairing effects being prescribed at
a rate higher than we have seen in the history of this country.15
Accordingly, drug-impaired driving has been thrust into the
spotlight of law enforcement, media, awareness groups, and
lobbyists.
Moreover, federal agencies under the name “National Drug
Control Strategy” 16 announced their goal not only to reduce
drugged driving by ten percent by the year 2015, but also to
put the prevention of drugged driving on par with drunk driv‑
ing prevention.17 Included in their strategy was to “[d]evelop
standard screening methodologies for drug-testing labs to use
in detecting the presence of drugs.” 18
The authors believe that although the strategy calls for stan‑
dard methodology in laboratories, it is not an inconceivable
leap to standardized methodology for testing roadside. These
federal agencies have money to fund research. Here, it must be
noted that scientific meetings, such as the American Academy
of Forensic Sciences as well as the American Chemical Society,
are now including presentations and a considerable amount of
discussion about this OFCD technology. Government money is
pushing research which in turn is pushing innovation. Seizing
the opportunity, various for-profit companies such as Dräger,
National Medical Services, Cozart Bioscience Ltd., Varian,
Branan Medical Corporation, and Innovacon have entered the
market and already have viable devices in use. OFC tests that
produce rapid and cheap results that can be read onsite by law
enforcement officers who have little to no training seem to be
an ideal product for supporters of the technology.

Is OFCD Technology Ready for Court?
Regrettably, all of these roadside devices have significant limi‑
tations—notably initial costs, limited scope, lack of sensitivity,

and non-validation of the method used vis-à-vis unacceptably
high rates of false positives.19 Clearly, these limitations underlie
the need for improved technology and research.20 The White
Paper concluded:
[t]he US lags significantly behind Europe and Australia in
its investment in drugged driving research and in apply‑
ing lesson learned to saving lives and reducing injuries.
The evidence that drugged driving is a serious public
health and safety problem in the US is strong, as is the
evidence that current efforts to combat it are grossly in‑
adequate . . . Improved testing technology also is needed
with more sensitive rapid onsite oral fluid tests. . . .” 21
The Office of National Drug Control Policy commitment to
improving awareness, education, and fighting the ever-growing
problem of drugged driving, plus its reliance on the reports dis‑
cussed above, are evidence of our government’s renewed efforts
to combat drugged driving. This will come, as the White Paper
encourages, from OFCDs. The criminal defense bar needs to be
prepared for these OFCDs. In this regard, it is not a matter of “if
we see them” but “when will we see them?” Remember, for most
of us, OFCDs will come, but for 14 states, they are already here.

How to Prepare Frye and Daubert
Challenges to OFCD Evidence
In order to prepare to defend clients accused of drugged driving

Figure 4: The Integrated Computer Screen of the Dräger DrugTest ® 5000 revealing a true false positive result of benzodiazepines when no benzodiazepine was present

and testing by OFCDs, the primary scientific attack should be by
Daubert or Frye challenges. We cannot allow the assumption of
valid science to enter our courtrooms unchallenged, lest we have
more revelations such as those that surround lead bullet analysis,
fire science, pattern recognition, and hair and fiber analysis.
Although Daubert superseded Frye in federal courts, there
are still several states that continue to follow the Frye standard
for scientific evidence.22 The Frye standard is well known:
Just when a scientific principle or discovery crosses
the line between the experimental and demonstrable
stages is difficult to define. Somewhere in this twilight
zone the evidential force of the principle must be rec‑
ognized, and while courts will go a long way in admit‑
ting expert testimony deduced from a well-recognized
scientific principle or discovery, the thing from which
the deduction is made must be sufficiently established
to have gained general acceptance in the particular filed
in which it belongs.23
A Frye challenge to OFCD roadside evidence is proper at
this point in time because as the White Paper stated, the United
States lags significantly behind Europe in terms of drugged driv‑
ing enforcement. Several European countries have addressed
their concerns with drugged driving by approving and commis‑
sioning several studies regarding OFC. The below studies show
that current OFC technology is not ready for widespread use
and is certainly not generally accepted within its field.
From 2006–2008 Driving Under the Influence of Drugs,
Alcohol, and Medicines commissioned a study entitled Analytical Evaluation of Oral Fluid Screening Devices and Preceding
Selection Procedures.24 This European project focused on the
improvement of road safety related to the problem of alcohol,
drugs, and medicines. The objective was to give scientific sup‑
port to the European Union’s transport policy by providing a
basis to generate harmonized regulations for driving under the
influence of alcohol, drugs, and medicine.
This study looked at eight devices: BIOSENS® Dynamic;
Cozart® DDS 806; Drugwipe® 5+; Dräger DrugTest® 5000;
OraLab6; OrAlert; Oratect® III; and Rapid STAT®. All of the
devices were tested with substance classes: amphetamines, meth‑
amphetamines, MDMA or Ecstasy, cannabis, cocaine, opiates,
benzodiazepines, and PCP. The study revealed that OF screening
tests have only been used in a few countries, but an increasing
number are planning to introduce them in the coming years. It
acknowledged the benefits that recent drug use is better detected
in OFC and it is less invasive than many of the other tests cur‑
rently on the market. The report, however, acknowledged that

there were several issues with the devices. First, none of the tests
reached the target value of 80 percent for sensitivity, specificity,
and accuracy. The sensitivities for cannabis and cocaine were
quite low in all the tests. This problem was further compounded
as these two particular drugs are most prevalent in individuals
suspected of drugged driving. The study concluded, “the time
consuming process of onsite oral fluid screening, in combina‑
tion with the quite high cost of the devices and the relatively
low sensitive for cannabis, which in many countries is the most
frequently used illegal drug, will probably prevent large scale
testing in practice.” 25
Washington’s 2004–2006 ROSITA II Project 26 was a study
commissioned to roadside-test OFCDs. It tested two devices, the
SalivaScreen 5™ and the DrugWipe 5™, and concluded that the
SalivaScreen 5™ was not suitable for roadside use as it suffered
a large number of failures and was not sensitive or accurate
enough to detect marijuana.27 Rosetta II found that DrugWipe
5™ fared better, stating that it made interpretation of the results
easier and more reliable, that it was easier to use, and that it did
not fail. Noticeably absent, however, was any mention of the
sensitivity or accuracy to detect marijuana. A chief complaint in
the report was the high cut-off rate for marijuana. The officers
argued the cut-off rate has to be lower, as other than alcohol,
marijuana is the most prevalent drug for DUI-D arrests. Osten‑
sibly, higher sensitivity was not possible for the device.
Finally, the National Highway Traffic and Safety Adminis‑
tration conducted a study entitled State of Knowledge of DrugImpaired Driving.28 That study discussed OFC testing and its
problems. Some issues preclude meaningful use in the field. For
example, some drugs inhibit salivary secretions (e.g., MDMA,
opiates, and methamphetamine). Without sufficient sample size,
the portable machines cannot achieve a valid result. Further
complicating this problem, there appears little commutability
among devices, with some reporting false positives or false nega‑
tives with the same sample. Another problem is that there is no
consensus on cut-off levels for the operable portable devices.
Almost universally and pandemic across the OFCDs is that
their results are not accurate, reliable, or valid for cannabis.
Further, there are no nationally established standard methods
for oral fluid testing; nor are there any certification programs
available.29 In addition to these problems, recent evaluations of
available point of collection testing devices indicate that like the
European and Washington studies, the specificity, sensitivity,
and predictive values for drugs have been poor.30
Additionally, the “cut-off ” levels for the kits are set too low
for many substances and will absolutely cause the false arrest of
non-impaired drivers. For example, consider the oral fluid kit
for the Drager device pictured following:

With an amphetamine cut-off level of 50 ng (AMP 50), a
lot of people who are properly using therapeutic drugs such as
Adderall will be caught by this unnecessary wide net.
Drugs that are taken orally, such as cannabis, or that get into
the oral cavity can provide inaccurate results upon confirmatory
testing, much like residual mouth alcohol can provide inaccurate
BrAC results at roadside with a portable breath test. These overreported results, based upon contamination, can totally skew the
extrapolation of the OFC sample quantitative result by GC-MS
to a pharmacodynamic effect. Finally, there are limited studies
of insufficient value that translate the quantitative results of OF
POCT to traditional blood levels in plasma, making opining as
to pharmacodynamic effect nearly impossible.
These and other studies reach similar conclusions—i.e.,31
that the OFCD evidence should not survive a Frye challenge
by competent and prepared defense attorneys with good experts.
Here, it must be remembered that these devices are not
generally accepted within the scientific community. Although
they do have their benefits, such as being less invasive than
blood testing and cheaper in terms of collection costs, what they
DO NOT have is the ability to give reliable, accurate, and valid
results that are generally accepted within the relevant global
scientific community.
What if you live in a Daubert state? The Daubert standard
replaced the Frye standard in 1992 when the United States Su‑
preme Court decided Daubert v. Merrell Dow Pharmaceuticals.
This “new” test abandoned the “generally accepted” standard
and instead employed a variety of factors to determine whether
scientific evidence is reliable. The factors that were considered:
(1) is the theory, technique, methodology, etc., testable and
has it been tested;
(2) has it been subject to peer review and publication;
(3) what is its known error rate;
(4) are there standards and controls maintained for the tech‑
nique and methodology; and

(5) has the theory, technique, methodology, etc., been generally
accepted.
These factors, however, are not all inclusive, and subse‑
quently courts have employed a number of other factors. Using
the Daubert Court’s factors, a successful challenge can also be
made against the OF POCT. The technique has been tested. This
article discusses two of them, and the endnotes reference several
more. It has been subject to peer review and publication. The
results of those tests, however, can be described as inconclusive
at best, and at worst, demonstrate that the technique and the
methodology used is not scientifically reliable for all of the rea‑
sons stated above. This is not only true for the roadside portable
testing, but also in the confirmatory GC-MS and LC-MS test‑
ing due to the contamination. Of import here is that the error
rate in these devices has been shown to be high. In fact, in the
Washington study, the testing device was completely abandoned
because of a constant error rate. The simple truth of the matter
is that these devices are not yet ready to be used in everyday
policing or prosecution. Although they show promise from a
scientific and policing point of view, they are neither reliable
nor scientifically proven to be scientifically acceptable.

Conclusion
Drugged driving enforcement is on the increase and will soon
be on par with drunk driving. Law enforcement will be using
OFCDs to combat it—even though the technology is not up to
the task yet. That said, it is our job as constitutional defenders
to constantly hold the government scientifically and legally ac‑
countable. To do so, we are obligated to learn and understand
both the science and the law, meaning their processes, weak‑
nesses, and strengths. Most importantly, we must always do so
with dedication, honor and courage.
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Jeremy Rosenthal

The Five Most Difficult
Types of Witnesses –And
How to Shut Them Down
T

he right to cross-examine is arguably the most crucial of all the
fundamental rights accompanying a criminal jury trial. Wit‑
nesses are allowed to convey their message through open-ended
and narrative question and answer sessions. The framers of the
Constitution, however, knew piercing, scrutinizing, and chiseled
cross-examinations were also necessary if courtrooms were to
be places of justice. A thorough cross-examination is often the
only way for a defendant in a criminal case to present his theory
of the case to a jury.
Many witnesses either do not understand, do not appre‑
ciate, or do not respect the rules. Even though they just had

their turn to tell their story during direct examination—they
still believe it is their turn to tell their story again during your
cross-examination despite the questions they are asked. Difficult
witnesses, out of spite or even obliviousness, deny your client a
fair trial because they refuse to answer questions posed to them.
We all encounter difficult witnesses. They are not limited to
experts, police officers, or biased lay witnesses. The level of dif‑
ficulty a witness poses is often unknown until cross-examination
begins. You must prepare for each witness to be difficult or you
risk having your theory damaged—sometimes fatally. If the
witness ultimately turns out not to be difficult, then you have

lost nothing by having prepared.
The keys to cross-examining the difficult witness are: (1)
diagnosing how your witness will be difficult and which tactics
they will use; (2) preparing your cross-examination in conjunc‑
tion with your theory of the case; (3) using fundamentally sound
cross-examination techniques during the cross-examination;
and (4) using appropriate witness control techniques if and
when necessary.

I.	Identifying the types of difficult
witnesses & their tactics
A. Categorizing difficult witnesses
Difficult witnesses come in all shapes and sizes. Many are dif‑
ficult on purpose, and others may present challenges because
of youth, diminished capacity, or even by simple personality
quirks. Hard witnesses are like snowflakes—no two are alike.
No category is truly perfect, but the five most difficult witness
types are: (1) the “lawyer” witness; (2) the “instant expert”; (3)
the “fire-hose” witness; (4) the clueless witness; and (5) the “pa‑
tronizing” witness.
1. The “lawyer” witness

This is a witness trying to win the case on his or her own. They
are consciously trying to out-think you on each and every ques‑
tion. A “lawyer” will attempt to thwart or foil questions by think‑
ing of where your cross-examination is going and trying to head
you off regardless of how simple the question may be. Rather
than listen to the question and answer it with a responsive “yes”
or “no,” they instead try to out-flank or out-maneuver you. They
want to debate you instead of answering questions.
Example:
Q: My client told you he is from Mexico, right?
A: That’s what he told me, yes. In my training and
experience I’m taught not to believe 100% of what
someone tells me.
Q: Spanish is the main language in Mexico, right?
A: There are lots of languages in Mexico, counselor. I’m
not an expert in Mexican languages and dialects.
Q: My client told you he speaks Spanish, right?
A: Again, I’m trained not to believe everything I hear.
I’m always very careful to demonstrate the test mul‑
tiple times before I have the subject begin. It’s really
for his own safety because that’s my number-one
priority. He nodded at me when I asked him if he
understood, counselor. In my training and experi‑

ence, I know he understood everything I said.
2. The instant expert witness

An instant expert is much like the “lawyer” above, who—out of
nowhere—seems to have expert knowledge on a topic no one
expected him or her to have. Instant experts are problematic
because they take basic assumptions and turn them on their
head. Even the most simple of questions can become a circus
at any time.
Example:
Q:
A:
Q:
A:

My client told you he is from Mexico, right?
Yes.
Spanish is the main language in Mexico, right?
There are about ten different variations or dialects
of the Spanish language within Mexico itself. For
example, the Chiapaneco dialect from the south‑
ern border of Mexico is more akin to languages of
Central America, unlike the Nor-Este dialect, which
we’re far more accustomed to here because it’s from
the mountains of Northern Mexico. A good clue is
whether they pronounce the letter “s” like the letter
“z.”

3. The fire-hose witness

A fire-hose witness cannot quit talking and speaks in manic,
endless, run-on sentences. They are very difficult to control.
Some fire-hose witnesses are acting intentionally, and others are
simply being themselves. If being a fire hose is simply a function
of their personality, a jury may get frustrated with you if you try
to rein them in. The jury could see you as rude or patronizing if
you are picking on a person merely because of their personality.
It is rare to see experts or law-enforcement officers as fire-hose
witnesses, but if they are doing so you can bet it is on purpose
to make your job harder.
Example:
Q: My client told you he is from Mexico, right?
A: That’s what he said but I don’t know him personally.
People say all sorts of things that I have no way of
verifying, and most people I come into contact with
on the street still understand English even if they’re
not from here. One time I had someone tell me he
was from the African country Zambia. He seemed to
understand the tests just fine, and I ended up letting
him go just like I do with most of the people I pull
over.

4. The clueless witness

Many witnesses simply are not very smart. They do not pay
attention to the question, or they are not capable of giving a
responsive answer even if they are paying attention. These types
of witnesses veer off course through no fault of their own. A
witness’ lost nature can present serious problems when they
stray from topic to topic, even though you have framed your
question perfectly. The clueless witness presents a major problem
because it impairs your ability to teach the jury in a methodical
and logical progression.
Example:
Q: My client told you he is from Mexico, right?
A: He told me he still has family there, so I remember
feeling really bad for him that he was so far from
home, and then he said something to me about him
being hungry. I think he said he’d only eaten a burger
eight hours ago? I don’t know for sure because I don’t
speak much Spanish. I’m sorry . . . could you repeat
the question?
5. The patronizing witness

We have all run into witnesses who think a trial is a game and
a waste of their time. A patronizing witness is one who wants
to “cut through all the bull” of your pesky questions and just
tell the jury your questions are baloney to him. Patronizing
witnesses show little regard for the judge and even less for you.
Often these types of witnesses will try to volunteer information
in between questions so as to “clear up” a good point you may
have just scored—as if they are on re-direct examination.
Example:
Q:
A:
Q:
A:
Q:
A:

My client told you he is from Mexico, right?
Yes.
Spanish is the main language in Mexico, right?
Yes.
My client told you . . .
Can I just say something here—you’re trying to
make it sound like he didn’t know what was going
on. That’s just baloney, counselor.

B. Categorizing tactics difficult witnesses use
Difficult witnesses probably do not have a manual or playbook
written up anywhere, but this is a list of the most common types
of diversionary or evasive tactics witnesses will use when being
cross-examined. There are many different ways witnesses tend
to be non-responsive. Again, clever witnesses come up with

different tactics all the time—but these are the most common
forms of non-responsiveness or disruptive behavior.
1. The witness answers as if still on direct examination

Regardless of how narrow you frame your question, many wit‑
nesses will still answer like it is an open-ended question. This is
common amongst people who testify on a regular basis, such as
police officers and expert witnesses. You know it is on purpose
when they look at the jury while answering. Even so, every cate
gory of witness listed above is guilty of answering a leading ques‑
tion as if they are still on direct. This type of witness is trying to
maintain control of your cross-examination in an effort to blunt
favorable points you may be trying to make. They purposefully
try to prevent you from getting into a rhythm on cross and feel
like you should not get a turn at all making your points.
Example:
Q: My client told you he is from Mexico, right?
A: Yes [looking at the jury], it’s our common practice to
communicate with people, and if it’s apparent there
might be a communication issue then we ask them
where they are from. I asked him where he was from
originally, and I believe he told me Mexico, sir.
2. A “baiting” witness

“Baiting” witnesses are trying to get you off course by either
changing the topic or limiting damage to themselves. Generally,
witnesses will bait you in one of two ways. First, they can offer
what is known as “external bait.” External bait is when a witness
insinuates or even expressly offers up alternative information
in an effort to get you off course.
External bait:
Q: My client told you he is from Mexico, right?
A: Yes. But THAT’S NOT ALL he told me [witness looking at the jury with eyes widened]. He told me some
other things about what happened earlier that night
but I left them out of my report because I didn’t want
to embarrass him.
Alternatively, “internal bait” is when the witness recognizes
he is beaten and in an effort to minimize damage, tries to head
you off with a premature “goal” answer well before you have
gotten there.
Internal bait:
Q: My client told you he is from Mexico, right?

A:
Q:
A:
Q:
A:
Q:
A:
Q:
A:

Yes.
Spanish is the main language in Mexico, right?
Yes.
My client told you he speaks Spanish?
Yes.
He told you he doesn’t speak English?
Yes.
You gave him the instructions in English?
He might not have understood everything and
maybe I should have used an interpreter.

It is always tempting to pursue bait from witnesses whether
it is transitioning to a new topic at their suggestion or just al‑
lowing them to “play dead” on a topic in hopes you will move
on. Anytime you take bait, however, you teach the witnesses
they can manipulate and control you and disrupt your line of
questions when it becomes uncomfortable for them.

question as a trick and deliberately tries to “foil” even the most
harmless of questions. Highly biased witnesses who typically
testify on a regular basis are probably the biggest culprits of
“out-flanking” or “lawyering.”
6. Quibbling or fighting

Many witnesses quibble over small details and pick fights over
things simply not important in your case. When you bite on a
diversionary tactic like this, you risk the jury losing the bigpicture vision of your overall theory. Also, the jury may just
put you in the same category as the witness and think of you
both as five-year-olds.

II.	Preparation to defeat the difficult
witnesses and their tactics
A. General—elbow grease

3. Asks for clarification

Many witnesses will nitpick your questions and try to derail you
by asking for further clarification or a definition of something
within your question. Clarifying questions for witnesses not
only disrupts your rhythm on cross-examination but also often
causes you to re-ask a perfectly fine question in a way you might
not ask clearly a second time. Instead of staying on target to
cross-examine towards a goal, your cross-exam takes a tailspin.
Example:
Q: My client told you he is from Mexico, right?
A: Do you mean from there as born in Mexico or just
lived there. I guess I just don’t understand your ques‑
tion, counselor. What do you mean “from Mexico”?

There is simply no substitute for hard work. There are many
talented lawyers who are natural at walking into the courtroom
and making horsey witnesses look foolish. While we all want to
think of ourselves in this way, the truth is you will defeat most
difficult witnesses well before the trial begins by and through
your preparation.
The single greatest resource for any cross-examiner is
Cross-Examination Science and Techniques by Larry S. Pozner
and Roger J. Dodd (2nd Edition, LexisNexis publishing, 2009).
No other resource comes close. Many of theses ideas, tactics,
and techniques are based on their hard work and dedication to
cross-examination.
B. Your theory of the case

This concept is self-explanatory but very frustrating. Jurors who
are not used to watching cross-examination on a daily basis may
not understand that what they are watching is not a debate and
instead is a one-sided story you are telling through the oppos‑
ing witness. You are suddenly put on the spot when a witness
poses even a simple question. You risk looking unfair to a jury
by ignoring questions, yet we are socially programmed not to
ignore questions others ask of us.

Your main advantage in every cross-examination is that you
know what is important to your theory and the witness prob‑
ably does not. This paper is not about trial theory, but your
trial theory is integral to how you cross-examine. Successfully
crossing a difficult witness is simply not possible without a clear
theory. Such a theory allows you to: (a) cross-examine over areas
where the witness does not expect you to cross; (b) cross over
areas where witnesses are unlikely to disagree with you; and (c)
avoid pointless spats over minutia with witnesses because you
know they are not important.

5. “Out-flanking” or “lawyering”

C. The chapter method of cross-examination

As described above, many witnesses think they can outwit you
or they can “beat you to the punch.” The witness treats every

Pozner & Dodd profess three rules to cross-examination: (1)
leading questions only; (2) one fact per question; and (3) all

4. Answering questions with questions

questions lead to a logical conclusion or “goal.”
1. Leading questions only

Never ask a non-leading question in front of a jury. A non-leading
question normally begins with one of the five w’s or h (who, what,
where, when, why, or how). Remember, you are teaching the wit‑
ness, the judge, and the jury. This session is neither a free-flow of
ideas nor is it a philosophical debate. Cross-exam is you telling a
story one fact at a time through the opposing witness.
When you ask an open-ended question—even a harmless
one at the beginning of your cross—everyone in the room sub‑
consciously thinks they are watching an open discussion. A
cross-examination that is a mix of open-ended questions and
leading questions gives mixed signals to the judge, jury, and
witnesses. The witnesses appear to be invited to explain them‑
selves, but when you attempt to gain control of them, you—not
them—are the person who seems unreasonable and unfair.
2. One fact per question

Drafting questions properly in short and simple bites eliminates
many problems the difficult witness may try to pose. It thwarts
requests for clarification and makes it harder for “lawyers” and/
or “instant experts” to out-flank you or derail you in a man‑
ner credible to a jury. There is very little room for evasion of a
question like, “You asked for a beer?”
One-fact questions should be based on facts that are as
objective in nature as possible. Try to hone in on facts where if
a witness evades, you have a police report or video to show the
witness he is wrong. Cross-examining over vague and subjective
concepts may be necessary at times—but they are fertile ground
for difficult witnesses to give you headaches.

testify or to know what games witnesses play on the witness
stand. Prosecutors are at a terrible disadvantage because they
generally have no clue what type of witness will come to testify
for the defense. Even if they knew, there is probably no transcript
or professional resource they can use to prepare for a witness
unless it is an expert. If you can get an advanced scouting on
a witness through a motion to suppress, ALR, or even word of
mouth—do it!
Once you are aware of how your witness likes to evade,
mentally rehearse by going through your cross and envision‑
ing where and how the witness might try to evade. This will
allow you to tighten your questions. When rehearsing your
questions or role-playing with other lawyers before trial, try
to think like a difficult witness. With what loose words can
they play? Are there any opinions you are tossing out with
which the witness can disagree? Also, mentally rehearse one
or two witness-control techniques you might employ should
you need them.

III.	Execution and technique
of cross-examination
A. The effect of your preparation
Your technique during cross-examination is designed to mini‑
mize the chance of a witness becoming difficult in the first place.
If a witness becomes difficult, your method should minimize
the damage caused by the witness. A sound technique will:
(1) teach the jury your theory regardless of a difficult witness;
(2) minimize evasiveness from the witness; and (3) condition
the judge and jury that the witnesses are out of line when they
refuse to follow your lead.
1. Use opening statement to your advantage

3. Questions lead to a logical goal

Questioning to a logical goal is your capping off each chapter
that is like a vignette. It teaches the jury your theory of the case
one fact at a time and paints a picture you want them to see.
More importantly: When you cross-examine towards logical
goals, the jury is not really interested anymore in the witnesses’
testimony or evasions. The jury hears or thinks “yes” to your
questions even if the witness is huffing and puffing, being nonresponsive, or trying to pick a fight over minutia.
D.	Pre-trial advanced scouting/
mental preparation
It is not always possible to know how a particular witness may

A huge advantage you have over a witness is you have the op‑
portunity to give the jury a sneak preview of what they will see
in the case. The jury is the sole judge of the witnesses and their
credibility. If you have advanced scouting of witnesses or have
dealt with them before, you can tell the jury in opening you
anticipate the witnesses will be difficult and/or resort to differ‑
ent tactics to avoid answering questions. When the witness does
begin to evade in the manner you predicted, the jury gives you
even more credibility.
2. “Downhill” cross-examination

Downhill cross-examination (or “yes-train” cross-examination)
is a method in which the questions come at a slightly faster pace

than what the witness is comfortable with. Like a skier going
downhill on a difficult slope, minor rifts or bumps in the snow
are minimized by the quicker speed of the person skiing. Your
goal is to put the witness on the “yes-train” so they answer a
swift “yes” to every single question in your cross-examination.
This effectively makes your cross-examination like a closing
argument through each witness.
i. Picking up the pace

Questioning at a quicker pace accomplishes several important
goals important to controlling difficult witnesses. Primarily,
it increases the witness’ anxiety level. While we are not trying
to traumatize or terrorize a witness—the truth is they are less
likely to evade when they sense they are on their heels. A witness
trying to “lawyer” or “out-flank” you has a much harder time
doing so when you have them on the “yes-train.”
The “yes-train” also establishes a rhythm with which ev‑
eryone in the court-room becomes accustomed. The witness,
then, is put in an awkward position to break the rhythm if they
want to be evasive. If they do break the pace, the jury sees that
as being overtly disruptive.
Finally, picking up the pace causes the jurors to focus far
more on the question asked than the answer. Remember, the
jury is processing the picture you frame for them through the
witness. If your questions follow a logical progression, then a
witness’ hemming, hawing, or attempts at frustrating you do
nothing to prevent your teaching the jury your theory of the case.

witness’ good traits in the form of safe-harbor cutoff chapters.
A safe-harbor is a place witnesses know they can retreat when
cornered. For example, a police officer confronted with facts
he left out of his police report almost always retreats by saying
that the report is not a big deal, and that the fact left out of the
report was left out because it was not a big deal at the time. As
another example, police officers frequently allude to medical
conclusions but then quickly retreat into “I’m not a doctor”
when shown their conclusion is suspect.
A safe-harbor cutoff chapter takes those safe harbors away
from the witness long before he or she knows they will need
them. Police will say they are detail oriented and meticulous
report writers long before the report is called into question. They
will also readily admit they know their own limitations and are
not qualified to give medical conclusions long before they are
asked, because they want to enhance their credibility to the jury.
The safe-harbor cutoff chapter, then, serves two functions.
It gets the witness going “downhill” quickly with the cross-ex‑
aminer, and it cuts off important escape routes a witness typi‑
cally seeks later.
1. In cross problems, do not get rattled

If you have drafted tight and clear one-fact leading questions,
presented them logically, and have the witness on the “yes-train,”
you should notice the witness will have already offered far less
resistance than you anticipated. Still, witnesses will fight. It is
important to stay focused on your chapters and the points you
came to score with the jury.

ii. Jujitsu—taking the witnesses
where they want to go

Getting a witness to help you go “downhill” is always a challenge.
Remember, you will almost always encounter more resistance
from a witness when you are attacking them or their work. Every
witness, however, wants to be seen as honest, fair, objective,
well-trained, professional, etc. Questions allowing the witness
to discuss these traits are excellent ways to begin to go downhill
with them or get them on the “yes-train.” You virtually never
do damage to your own case by allowing an opposing witness
to portray themselves to a jury in a positive light—because this
is what the jury expects this witness to say anyway.
Even further, many winning trial theories are actually con‑
sistent with facts an opposing witness is willing to convey.
B. Safe-harbor cutoffs
Often you and the witness can together pick up the momentum
of a cross-exam through initial chapters focusing on all the

i. Imperfect answers

A witness might not always give you a “yes” answer. They may
say they do not remember, or they may only generally agree with
your one-fact question, or they may simply disagree with your
fact or question even though you have logically cornered them
into answering your question with a “yes.” Starting a war with
a witness and trying to cram them into a “yes” or “no” response
only serves to derail your message to the jury. If the point you
are making flows logically, the jury will make that jump for
you. Chances are the jury will not remember the witness said
“maybe” instead of “yes.”
ii. Bait

Remember: Witnesses will throw you bait to get you off your
chapter. Often taking bait is tempting because a witness may
want to jump to another point on which you were prepared to
cross-examine him, and you feel you can teach the witness not to

be evasive by defeating him on this point, too. This is a mistake
and will more often result in your cross-exam getting out of
control. It is about teaching the jury—not bullying the witness.
iii. Questions

Occasionally a witness will ask you a question. While it is tempt‑
ing to allow them to do it because you want to show the jury
there is nothing your side has to hide, it damages your crossexamination on many different levels. Again, it allows the judge
and jury to see the cross-exam as a debate and resets their ex‑
pectations accordingly. It can often put you as the lawyer on
the spot as if you were a fact witness. Worst of all, answering a
question posed by a witness again focuses the jury on the wit‑
ness’ point of view instead of your picture on cross. Simply do
not answer a witness’ question.
iv. Non-responsiveness

Again, going “downhill” with a witness minimizes the dam‑
aging effect a non-responsive witness inflicts on your crossexamination. The jury is following your story if you are asking
the questions simply and logically. Non-responsiveness, then,
is just noise and does not hurt your cross as badly as you think.
Unless it hurts your cross-exam, you should ignore it and not
allow it to throw you off.
There are, of course, times when you must deal with a
non-responsive witness. Never rely on the judge to shut down
a non-responsive witness for you. If the judge overrules your
objection, then the witness’ bad conduct has been ratified and
they are empowered to continue being difficult. Also, when
the judge overrules your objection, the jury thinks you are the
bad guy. A “non-responsive” objection is only effective if you
are objecting to the opposing witness’ answer while they are on
direct exam with the opposing lawyer.

IV. Witness control techniques
Again, even if you have done everything possible to minimize a
witness’ ability to fight you, throw you off course, or otherwise
thwart your cross-examination, a witness can always be more
difficult than you anticipated. Here are some specific techniques
you can use to try to gain control of a witness. For a more com‑
plete list, consult Pozner & Dodd.
A. Looping
Looping is a simple technique taking a word used by the witness
and using it in three separate questions in succession. A loop

can be either planned in advance or spontaneous if the witness
uses a word helpful to your theory of the case. The structure
of the loop question is designed merely to re-use the word you
want but does little else to advance your theory of the case.
The loop teaches a witness not to use words other than “yes”
or “no” in answering a question. An example of a loop might
look as follows:
Q:
A:
Q:
A:
Q:
A:

Q:
A:
Q:
A:
Q:
A:

My client told you he is from Mexico, right?
Yes.
Spanish is the main language in Mexico, right?
Yes.
My client told you he speaks Spanish?
I don’t know if he told me all of this, but I got the
general sense he seemed confused the entire time I
was out there. I don’t know if it was because he was
intoxicated or not.
So when you were speaking to him in English, he
seemed confused?
Yes.
And when you were giving him instructions on the
walk and turn in English, he seemed confused?
Yes.
And when you were giving him instructions on the
one leg stand in English, he seemed confused?
Yes.

This loop consisted of two parts: an anchor plus the phrase
we wanted to loop. The anchor is a basic fact we know the witness
will not dispute or has already conceded (“you were giving him
instructions in English”). The second part is the word or phrase
we want to loop (“he seemed confused”). The loop, then, is no
more than making a slight variance to the anchor phrase and
repeating the other phrase two additional times.
A loop can either be planned in advance or spontaneous.
Planned loops are simpler to execute and the general rule on
spontaneous loops is unless it pops instantly into your mind
while you cross—it is best to just move on with your chapter.
B. Corking
A “cork chapter” is a zinger of a chapter you have written out
that generally deals with a specific point or issue where you
know you can pound the witness. Often it is a prior-inconsistent
statement, or it can be showing a witness his or her conclusion
was simply wrong. The “cork chapter” then is inserted into your
cross-examination to keep the witnesses under control if they
are being difficult. If you end up not using the chapter, you can
put it last or second-to-last in your sequence of chapters.

C. “Our turn”
Occasionally, you might run into a witness that simply feels
above being cross-examined. This is typically a “patronizing”
witness as described above, but could also be a fire-hose witness
or just as often a “lawyer” who simply wants to repeat what they
said on direct examination again . . . and again . . . and again.
An “our turn” chapter is designed to show the jury how this
witness is being unfair by denying you cross-examination. In an
“our turn” chapter, you specifically lay out all the different ways
the witness is allowed to tell their story. You end the chapter by
asking the witness if they do not mind if you have “our turn”
too. Here’s an example:
Q: You believe in fair trials?
A: Yes.
Q: You’ve made it clear you think my client was driving
while intoxicated?
A: Yes.
Q: You still want him to have a fair trial, right?
A: Yes.
Q: And in a fair trial we get to ask questions?
A: Yes.
Q: And in a fair trial you have to answer questions,
right?
A: Yes.
Q: And in a fair trial you have to answer questions
truthfully, right? (Notice the planned triple loop on
“fair trial.”)
A: Yes.
Q: When you were on the roadside, you had your mi‑
crophone on?
A: Yes.
Q: You knew you were being recorded?
A: Yes.
Q: You knew what you were being said might be heard
by a jury?
A: Yes.
Q: On the roadside—that was your turn to investigate,
right?
A: Yes.
Q: And today we’re in trial, right?
A: Yes.
Q: And now you’re on the witness stand testifying?
A: Yes.
Q: The lawyer for the state asked you questions.
A: Yes.
Q: So it was your turn again?
A: Yes.
Q: And when I’m done asking you questions, the lawyer

A:
Q:
A:
Q:
A:
Q:
A:
Q:
A:

for the state will get to ask you questions again,
right?
Yes.
So it will be your turn again?
Yes.
You’ve testified in trials before?
Yes.
So you know right now it’s our turn to ask questions?
Yes.
You don’t mind if we have a fair trial do you?
[No one will care how they answer.]

D. Clarification
Witnesses seeking clarification (or to repeat a question) can be
a major impediment to a cross-examination flowing downhill.
Witnesses seek clarification either because they truly need it or
they are playing games. There are several keys to shutting down
witnesses who constantly seek clarification. The first is in your
preparation—that is to say, it is incumbent on you to ask clear
questions. The clearer the question, the more leverage you will
have in forcing the witness to answer. Unclear questions will
cause the judge and jury to side with the witness when they ask
for clarification.
Never clarify a question for a witness where in your mind
the question has been asked clearly and properly. Clarification
gives signals to a witness that they can derail you with this
tactic. Also, by clarifying, you are admitting to the judge and
jury you asked an unclear or unfair question when you may
not have done so.
1. Repeat the question slowly and deliberately

Calmly and politely repeat the same question slowly when a wit‑
ness asks for clarification. This can be difficult because you may
not precisely remember the question asked. Always try to use the
exact same question verbatim (i.e., “You . . . drank . . . a . . . beer?”)
Properly asked questions when slowed seem more simplified and
it makes it clear to everyone in the courtroom there is nothing the
witness does not understand. Repeating and simplifying questions
is also a good tactic for non-responsive answers.
2. Have the court reporter repeat the question

The court reporter will be able to recite your question verbatim if
you cannot be sure of how you originally asked it. Additionally,
in the proceedings the court reporter is somewhat of an innocu‑
ous authority figure who is neutral and does not have a stake in
the outcome. Witnesses are far less likely to be disrespectful to

them than they are to you. Going to the court reporter somewhat
grinds proceedings to a halt (albeit for 30 seconds). The witness
feels and shoulders the discomfort it causes. You only have to
do this tactic once or twice and a witness abandons nitpicking
your question before the jury. Having the court reporter read
back to the jury, like simplifying the question, is also another
effective tactic to “crack the whip” on non-responsive witnesses.

Q:
A:
Q:
A:
Q:
A:
Q:
A:

His accent wasn’t Dutch, was it?
No.
Wasn’t Russian?
No.
Wasn’t Korean?
No.
He had a Mexican accent, right?
Yes.

E. Quibbling witnesses
Witnesses who constantly quibble with insignificant details or
who simply refuse to agree with your statement even though
cornered can be handled through a variety of tactics.
1. Reversing

Reversing is taking the opposite answer you are looking for in
an effort to show the jury how difficult the witness is being. Here
is an example of using the “reversing” technique:
Q: You worked on the police report the night of the ar‑
rest, right?
A: Yes.
Q: You proofread it before you turned it in, right?
A: Yes.
Q: You did the best you could on it, right?
A: I suppose so.
Q: Your report is complete, right?
A: I don’t know . . . maybe it is.
Q: Oh, so you filed an incomplete report?
A: No, no . . . My report is complete.
2. Elimination

Elimination is where you ask specific questions eliminating other
possible answers where the witness is being difficult.
Q:
A:
Q:
A:
Q:
A:
Q:

My client told you he is from Mexico, right?
Yes.
Spanish is the main language in Mexico, right?
Yes.
My client told you he speaks Spanish?
Yes.
He said exactly one sentence of English to you the
whole time, right?
A: Yes.
Q: He had a heavy Mexican accent in the English words
he spoke to you?
A: I don’t know about that . . .

3. “So the answer is yes? ”

A last technique is to wait after a long—convoluted answer—and
merely reply to the answer, “So the answer is yes?” The state‑
ment should only be done once or twice through the course of
a cross-examination because it is confrontational in nature and
may upset the jury if done too often.

V. Conclusion
Much of the battle to prevail against a difficult witness is fought
well before the witness takes the stand. The keys are knowing
what you are facing and how the witness may try to evade,
preparing an exam to minimize risk of evasion, and knowing
how to handle evasiveness disruptive to your teaching of the
theory of the case.
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Don’t Do Me Like That:
Motions for Disqualification and Recusal
of Judge in Texas Criminal Cases
Peter M. Barrett & Sarah Duncan

T

he law surrounding recusal or disqualification of a judge
in Texas is quite complex. It involves federal constitutional
grounds, separate state constitutional grounds, and statutory
grounds. In Texas, a judge may be removed from presiding over
a cause of action for the following reasons: (1) s/he is disqualified
under Article V, Section 11, of the Constitution of Texas; (2) her/
his conduct violates the Fifth Amendment federal Due Process
Clause; (3) s/he is disqualified under Rule 18 of the Texas Rules
of Civil Procedure; or (4) s/he is subject to being stricken under
Chapter 74 of the Texas Government Code. (Section 74.053
of the Texas Government Code permits each party in a civil
proceeding the right to object one time to a visiting judge who
has been assigned to a trial. This article does not address this
rule.) A motion for recusal of a judge is typically brought for
statutory or due process reasons, and it is usually brought for
reasons enumerated in the Constitution of Texas. The procedural
requirement for both types of motions is contained within Rule

18a of the Texas Rules of Civil Procedure.
Article V, Section 11, of the Constitution of Texas

Motions brought under Article V, Section 11, of the Constitu‑
tion of Texas are referred to by Texas courts as “constitutional
disqualification” motions. Article V, Section 11, is broader than
the United States Constitution and disqualifies judges where:
(1) either of the parties may be connected with the judge by
affinity or consanguinity (within the third degree); or (2) when
the judge has an interest in the case. The foregoing grounds for
disqualification are codified under Rule 18b(a) of the Texas
Rules of Civil Procedure and Article 30.01 of the Texas Code
of Criminal Procedure. There is no time set within which a dis‑
qualification motion must be filed, and this issue can be raised
for the first time on appeal or collateral attack. See Williams v.
State, 492 S.W.2d 522, 524 (Tex. Crim. App. 1973). Recusal on

other grounds must be raised in a timely manner. See id.
Impartiality & Bias, Rule 18b(b)
of the Texas Rules of Civil Procedure

Rule 18b(b)(1) [formerly Rule 18b(2)(a)] of the Texas Rules
of Civil Procedure addresses a judge’s impartiality and, there‑
fore, hinges on what was in the mind of the judge. See Gaal v.
State, 332 S.W.3d 448, 454 (Tex. Crim. App. 2011), citing Liteky
v. United States, 510 U.S. 540, 563–564, 114 S.Ct. 1147, 127
L.Ed.2d 474 (1994). Under this section of the statute, recusal is
proper where the trial court’s rulings, remarks, or actions reveal
“such a high degree of favoritism or antagonism as to make fair
judgment impossible.” Id. A hearing is typically necessary to
determine whether the trial court’s words, actions, and rulings
meet the “impossibility of a fair judgment” test under Liteky,
supra. However, judicial rulings, remarks, or actions “almost
never constitute a valid basis for a bias or partiality motion . . .
unless they display a deep-seated favoritism or antagonism that
would make fair judgment impossible.” Gaal v. State, supra, 332
S.W.3d at 454, citing Liteky v. United States, supra, 510 U.S. at 555.
Rule 18b(b)(2) [formerly Rule 18b(2)(a)] of the Texas Rules
of Civil Procedure states, “A judge must recuse in any proceeding
in which the judge has a personal bias or prejudice concerning
the subject matter or a party.” Under this standard, counsel need
not prove actual bias or what was actually going through the
mind of the trial judge. Gaal v. State, supra, 332 S.W.3d at 459.
Rather, counsel only needs to prove that a reasonable person
might question the court’s impartiality. Id. However, this stan‑
dard is only grounds for recusal where “bias is of such a nature
and extent as to deny movant due process of law.” Rosas v. State,
76 S.W.3d 771 (Tex. App.—Houston [1st Dist.] 2002, no pet.);
see also Norton v. State, 755 S.W.2d 522 (Tex. App.—Houston
[1st Dist.] 1988, pet. ref ’d) (trial court’s refusal to consider full
range of punishment constituted denial of due process). Rule
18b(a) & (b) of the Texas Rules of Civil Procedure set out all
of the statutory reasons for disqualification and recusal. These
provisions address either the trial court’s relationship to a party
or the judge’s personal knowledge of the facts of the cause of
action at issue. This article does not focus on such issues and,
therefore, does not set out those portions of Rule 18b.

ence through political contribution, fundraising, or campaigning
on behalf of the judge. See Caperton v. A.T. Massey Coal Co., 556
U.S. 868, 129 S.Ct. 2252, 2259–2264, 173 L.Ed.2d 1208 (2009).
However, in Caperton, the Court addressed the issue of impar‑
tiality and bias as two additional grounds under the due process
clause. Id. The Court held that extreme conduct, which violates
the due process clause, requires recusal. Id. Judicial conduct that
violates due process under the Fifth Amendment and/or Article
I, Section 19, of the Constitution of Texas (due course of law)
appears to be a developing area of the law—limited only by the
creativity of the criminal law practitioner.
Procedural Requirements

A motion for recusal of a judge must be raised in a timely man‑
ner. Rule 18a(b)(1) requires that it be filed “as soon as practicable
after the movant knows of the ground stated in the motion,” but
not after the tenth day before the date set for trial or hearing
unless the movant neither knew nor should have reasonably
known of the grounds. Rule 18a(b)(2) states that a motion to
disqualify need only be filed as soon as practicable after the
movant knows of such ground. Rule 18a(c)(1) states that any
other party to the case may, but need not, file a written response
before the motion is heard. Appealing a denial of a motion for
recusal will not result in reversal of the trial court, under an
abuse of discretion standard, where conduct was “within the
zone of reasonable disagreement.” See, e.g., Gaal v. State, supra;
Wesbrook v. State, 29 S.W.3d 103, 120–121 (Tex. Crim. App.
2000); Kemp v. State, 846 S.W.2d 289, 306 (Tex. Crim. App.
1992). A motion that is granted by the trial court, recusing
itself, is not reviewable on appeal. See Gaa v. Statel, supra; see
also Tex. R. Civ. Pro. 18a(j)(1)(B). Also, a motion that is denied
is reviewable only on appeal from the final judgment. See Gaal
v. State, supra; see also Woodard v. Eighth Court of Appeals, 991
S.W.2d 795 (Tex. Crim. App. 1998); Tex. R. Civ. Pro. 18a(j)(1)
(A). Also, in extraordinary circumstances, a writ of mandamus
may lie where the party seeking recusal does not have an ad‑
equate remedy available at law and the act sought to compel is
purely “ministerial.” See DeLeon v. Aguilar, 127 S.W.3d 1 (Tex.
Crim. App. 2004). A judge who is the subject of a motion seek‑
ing recusal should not respond. See Tex. R. Civ. Pro. 18a(c)(2).

Fifth Amendment Due Process Grounds

Code of Judicial Conduct Violations

Historically, under the Fifth Amendment to the United States
Constitution (Due Process), only three situations have been
upheld as grounds for recusal: (1) where a judge has a financial
interest in the case; (2) where a judge acted as a “one man grandjury” to both charge conduct and preside over case; and (3) where
a party to the action had significant and disproportionate influ‑

Although conduct may violate the Code of Judicial Conduct,
or other ethical considerations, such violation does not neces‑
sarily constitute grounds for recusal. See Gaal v. State, supra;
Wesbrook v. State, supra, 29 S.W.3d at 121 (Texas Code of Judicial
Conduct requires that judge shall perform duties without bias
and prejudice and shall be “patient, dignified and courteous” to

all parties (Tex. Gov’t. Code, tit., 2, subtit. G, app. B)). Canon 1
of the Texas Code of Judicial Conduct states, in part, “A judge
should participate in establishing, maintaining and enforcing
high standards of conduct, and should personally observe those
standards so that the integrity and independence of the judi‑
ciary is preserved.” Canon 2(A) of the Texas Code of Judicial
Conduct states, “A judge shall comply with the law and should
act at all times in a manner that promotes public confidence
in the integrity and impartiality of the judiciary.” Canon 3(B)
(4) states, “A judge shall be patient, dignified and courteous to
litigants, jurors, witnesses, lawyers, and others with whom the
judge deals in an official capacity. . . .” Canon 3(B)(5) states, “A
judge shall perform judicial duties without bias or prejudice.”
Canon 3(B)(8) states, in part, “A judge shall accord to every
person who has a legal interest in a proceeding, or that person’s
lawyer, the right to be heard according to law.” Similarly, Article
I, Section 10, of the Constitution of Texas affords a defendant
the right to be heard. It may be useful to inform the court that
you would like the opportunity to be heard on the record and
then state those violations that have occurred.

3.04, the offense of Official Misconduct is committed where: (1)
A public servant; (2) intentionally or knowingly; (3) engages in a
violation of law; (4) while acting in an official capacity. In order
to constitute an offense, such conduct must be “both wilful and
related to the duties of the defendant’s office.” See State v. Denton,
893 S.W.2d 125, 126 (Tex App.—Austin 1995, pet. ref ’d). Conduct
may also constitute the offense of Official Oppression pursuant
to Section 39.03 of the Texas Penal Code. This section states,
in pertinent part, that an offense is committed where a public
servant, acting under color of his office or employment: (1) in‑
tentionally subjects another to mistreatment or arrest, detention,
search, seizure, dispossession, assessment, or lien that he knows
is unlawful; or (2) intentionally denies or impedes another in the
exercise or enjoyment of any right, privilege, power, or immunity,
knowing his conduct is unlawful; or (3) intentionally subjects
another to sexual harassment. Judges have absolute immunity
from civil liability pursuant to 42 U.S.C. § 1983 as judicial officers.
See Supreme Court v. Consumers Union of United States, 446 U.S.
719, 100 S.Ct. 1967, 64 L.Ed.2d 641 (1980); Tenney v. Brandhove,
341 U.S. 367, 71 S.Ct. 783, 95 L.Ed. 1019 (1951).

Proposition 9

Caution: Make Sure Brain Is

The Texas State Commission on Judicial Conduct was created in
1965 through a constitutional amendment. Texas is among the
longest state constitutions in the United States. On November
5, 2013, Texas voters overwhelmingly approved Proposition
9, known formally as the Texas Expanded Judicial Sanctions
Amendment. This constitutional amendment (found at Article
V, Section 1-a(8), of the Constitution of Texas) will allow the
State Commission on Judicial Conduct the discretion to issue a
private or public admonition, warning, reprimand, or require‑
ment for additional training and education. The foregoing is in
addition to the previously enacted constitutional authority to
recommend removal or retirement to the review tribunal. Ac‑
cording to the League of Women Voters of Texas, the enactment
of Proposition 9 will “lead to greater public accountability for
judges and justices; continue to promote public confidence in
the integrity, independence, competence, and impartiality of
the judiciary; and encourage judges to maintain high standards
of conduct both on and off the bench.” The League of Women
Voters of Texas, “Voter Information” http://www.lwvtexas.org
/PressReleases/2013/LWV-TEF--Texas_Voters_Will_Decide
--Sanctions_for_Judicial_Misconduct_10-16-13.pdf.
Judicial Criminal Conduct

In rare instances, judicial misconduct may be so extreme as to
qualify as the offense of Official Misconduct, pursuant to Article
3.04 of the Texas Code of Criminal Procedure. Pursuant to Article

Engaged before Opening Mouth

Motions to disqualify a judge are typically more cut and dried,
while motions to recuse may be based on a myriad of grounds.
Ultimately, any combination of abuse of judicial discretion,
which rises to a due process violation, can form the basis of a
recusal motion. The criminal law practitioner should proceed
with caution before filing a motion for recusal of a judge. Typi‑
cally, only extreme conduct rising to a due process violation is
going to necessitate recusal in Texas. If you fail in your efforts,
it may be more damaging to your client—and yourself.
Peter Barrett is a partner at the law firm of Barrett Bright Lassiter Linder Perez. He graduated
from St. Mary’s University School of Law in
1994 and has been in private practice since
then. Peter concentrates on federal and state
criminal defense and was President of the Dallas
Criminal Defense Lawyers Association from 2004 to 2005. He
has previously contributed to the Voice.
Sarah Duncan was born and raised in Dallas,
Texas. She received her Bachelors of Fine Arts
from Webster University in 2001 and her Juris
Doctor from Thurgood Marshall School of Law
in 2010. She focuses on state and federal criminal
defense and juvenile law.

Cause No. ________________
STATE OF TEXAS

§

IN THE DISTRICT COURT

§
V.

§

____ JUDICIAL DISTRICT

§
LIBER T. ORDEATH

§

DALLAS COUNTY, TEXAS

DEFENDANT’S MOTION FOR RECUSAL OF JUDGE
TO THE HONORABLE ______________, JUDGE OF SAID COURT:
COMES NOW LIBER T. ORDEATH, Defendant, by and through undersigned counsel, and files this Defendant’s
Constitutional Motion for Recusal of Judge, and would show the Court as follows:
1) Defendant was originally charged with the offense of _______________________________.
2) Such case was filed in the _________________ Court of ________ County, Texas, presided over by Judge
________________________.
3) [SET OUT FACTUAL BASIS FOR MOTION].
4) This Motion is brought pursuant to Rule 18(b)(2) of the Texas Rules of Civil Procedure, which states in rele
vant part that, “A judge shall recuse himself in any proceeding in which: (a) his impartiality may reasonably
be questioned; [or] (b) he has a personal bias or prejudice concerning the subject matter or a party, or
personal knowledge of disputed evidentiary facts concerning the proceeding[.]” See Gaal v. State, No. PD0516-10 (Tex. Crim. App. 2011).
5) Under part (a) of such rule, a judge must be recused where the petitioner demonstrates that the trial Court’s
“impartiality may reasonably be questioned.” Rule 18(b)(2)(a) T.R.C.P. Under this standard, Counsel need
not prove actual bias or what was actually going through the mind of the trial judge. See id.; see also Litkey
v. United States, 510 U.S. 540, 555 (1994). Rather, Counsel need only prove that a reasonable person might
question the Court’s impartiality. Id. at footnote 26.
6) Additionally, Judge ___________________ should be recused pursuant to part (b) of Rule 18(b)(2) of the Texas
Rules of Civil Procedure. Part (b) of T.R.C.P. 18(b)(2) addresses a judge’s impartiality, and, therefore, does
hinge on what was in the mind of the judge. Under this section of the statute, recusal is proper where the
trial court’s rulings, remarks or actions reveal “such a high degree of favoritism or antagonism as to make fair
judgment impossible.” See State v. Gaal at footnote 22 (citing Litkey at 563–4).
7) This Motion is also brought under the Fifth Amendment (Due Process Clause), Sixth Amendment (Right to
Counsel) and Fourteenth Amendments to the United States Constitution, and Article I §§ 13, 14 and 19 of the
Texas Constitution (Due Course of Law).
WHEREFORE, PREMISES CONSIDERED, Defendant prays that this Court rule in favor of this motion and recuse
himself from this case, and reassign this case to another qualified judge, and for all other relief both at law and in
equity.
Respectfully submitted,
__________________________
PETER M. BARRETT
BARRETT BRIGHT LASSITER LINDER PEREZ
3500 Maple Ave., Suite 400
Dallas, Texas 75219
(214) 526-0555
(214)-526-0551 – fax
ATTORNEY FOR DEFENDANT

STATE OF TEXAS

§
§

COUNTY OF DALLAS

§
VERIFICATION

On this day personally appeared before me, the undersigned Notary Public, PETER BARRETT, who after being by
me duly sworn, stated as follows:
“My name is PETER BARRETT. I am the attorney for LIBER T. ORDEATH, the Defendant in this cause. I have read
and fully understand the foregoing Motion for Recusal of Judge. The allegations of fact contained therein are true and
correct based upon my information and belief.”
________________________________
PETER BARRETT

SWORN TO AND SUBSCRIBED Before me, the undersigned Notary Public on this ____ day of _______________,
20__.
____________________________
Notary Public in and for
The State of Texas
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full text of each opinion in addition to the brief synopses provided.
The Significant Decisions Report is published in Voice for the Defense thanks to a state grant
from the Judicial and Court Personnel Training Fund, administered by the Texas Court of
Criminal Appeals. Back issues online. Weekly updates are emailed.

Supreme Court
When the use of a drug D distributed was not an independently sufficient cause of decedent’s death or serious bodily injury, D could not be liable for penalty enhancement unless such use was a but-for cause of the death or injury. Burrage v. United States, 134 S.
Ct. 881 (2014).
D sold heroin to a person who used the heroin and other drugs and died the next day. After
expert witnesses testified that it was impossible to determine if decedent died from the heroin use
alone, the court instructed the jury that if it found that the heroin was a contributing cause of the
death, it could find D guilty of violating U.S.C. § 841(b)(1)(C) of the Controlled Substances Act by
unlawfully distributing a schedule I or II drug resulting in death or serious bodily injury. D was
convicted of violating § 841(b)(1)(C) and sentenced to that section’s maximum of 20 years’ imprison‑
ment. The Eighth Circuit affirmed. The Supreme Court reversed and remanded.
The Court held that at least where use of a drug distributed by a defendant was not an indepen‑
dently sufficient cause of a victim’s death or serious bodily injury, the defendant could not be liable
for penalty enhancement under § 841(b)(1)(C) unless such use was a “but-for” cause of the death or
injury. Because the Act did not define “results from,” the Court gave the phrase its ordinary mean‑
ing, which is that a thing “results” when it arises as an effect, issue, or outcome from some action,
process, or design. In the usual course, this requires proof that the harm would not have occurred
in the absence of—that is, “but for”—defendant’s conduct.

Fifth Circuit
The Texas Department of Criminal Justice’s policy of prohibiting prisoners from wearing
beards for religious reasons violated the Religious Land Use and Institutionalized Persons
Act. Garner v. Kennedy, 713 F.3d 237 (5th Cir. 2013).
The TDCJ failed to carry its burden of showing that its no-beard policy was the least restrictive
means of furthering the compelling government interest in security. Accordingly, the Fifth Circuit
upheld the district court’s grant of declaratory and injunctive relief in favor of plaintiff, a Muslim
prisoner, to the extent that the policy prohibited him from wearing a quarter-inch beard (which,
TDCJ did not contest, constituted a substantial burden on his religious exercise).
Texas state prisoner was not denied due process by the failure to grant street-time credit
for the period between his erroneous release on parole and the revocation of that release.
Rhodes v. Thaler, 713 F.3d 264 (5th Cir. 2013).
Under Texas law, D was not entitled to street-time credit for that period; thus, D had no protected
liberty interest that was subject to due-process protection and was not entitled to habeas relief.
D’s acts of maintaining two sets of books, skimming income daily, and disguising aliensmuggling proceeds as parking income were sufficiently complex to support the sophisticated means money-laundering enhancement. United States v. Chon, 713 F.3d 812 (5th
Cir. 2013).

In sentencing D convicted of alien smuggling, alien har‑
boring, and money laundering, district court did not err in
applying a “sophisticated means” enhancement under USSG
§ 2S1.1(b)(3) of the money-laundering Guideline.
In imposing a 180-month sentence—a substantial upward
departure from the applicable Guideline range of 108 to 135
months—the court did commit plain procedural error when
it failed to give any explanation for the upward departure and
made only a single passing reference to the sentencing factors
of 18 U.S.C. § 3553(a); however, this error did not affect D’s sub‑
stantial rights in light of the fact that the statement of reasons
accompanying the written judgment explained the departure
(namely, that the departure was for the reasons set out in the
government’s motion for upward departure).
Where Mississippi attorney D was convicted, on his
guilty plea, of mail fraud using the “honest services”
language later limited in Skilling v. United States, 130
S. Ct. 2896 (2010), D was not entitled to relief from his
conviction under 28 U.S.C. § 2255; any defect in the
prosecution arising from Skilling was not jurisdictional.
United States v. Scruggs, 714 F.3d 258 (5th Cir. 2013).
Furthermore, D could not overcome the procedural de‑
fault of his claims, as he could not show (1) cause and prejudice
for the default or (2) actual innocence of the charges.
District court sufficiently discharged its obligation,
under 18 U.S.C. § 3553(c), to explain D’s sentence; the
court reviewed all the relevant materials and recounted
D’s principal arguments. United States v. Diaz Sanchez,
714 F.3d 289 (5th Cir. 2013).
D, subject to a Guideline range of 46 to 57 months, was
sentenced to 46 months’ imprisonment; the district court suf‑
ficiently discharged its obligation to explain D’s sentence by
stating it had reviewed all the relevant materials and recounted
D’s principal arguments for a below-Guidelines sentence. The
district court adopted the presentence report and its addenda,
which themselves examined those arguments; the court then
critically engaged with the positions of both defense counsel
and government counsel, following which the court imposed a
sentence that fell between defense counsel’s recommendation
and government counsel’s recommendation. Nor did D over‑
come the presumption that his within-Guidelines sentence
was substantively reasonable.
The Texas courts did not contravene or unreasonably
apply clearly established federal law by rejecting D’s
claim that his attorney provided ineffective assistance
by failing to strike from his jury an attorney from the
same prosecutor’s office that was prosecuting him. Morales v. Thaler, 714 F.3d 295 (5th Cir. 2013).
The state court finding that the defense attorneys’ choice
was strategic was not clearly erroneous. If defense attorneys

may make a valid tactical decision to seat even an actually bi‑
ased juror, they may certainly do so where the basis for striking
the juror is only implied bias. The Fifth Circuit reversed the
district court’s grant of habeas relief.
In prosecution for conspiracy to manufacture meth and
possess and distribute pseudoephedrine, the district
court did not abuse its discretion in admitting pseudoephedrine purchase logs from drug retailers because
those logs were business records. United States v.
Towns, 718 F.3d 404 (5th Cir. 2013).
Furthermore, the introduction of those logs did not vio‑
late the Confrontation Clause because the logs were not “tes‑
timonial.” Nor did the district court err in denying “safety
valve” sentence reduction to D who went to trial; although
the safety valve statute and Guideline do not require a defen‑
dant to plead guilty to qualify, they do require a defendant
to truthfully admit his involvement in the offense. Here, the
district court did not clearly err in finding that D had not
done so.
D was not entitled to relief on his claim of ineffective
assistance of counsel with respect to plea negotiations;
that claim was scuttled by the state court’s factual de
termination that D had again rejected the State’s 16year plea offer after defense counsel informed D that
the State rejected D’s 12-year counteroffer. Miller v.
Thaler, 714 F.3d 897 (5th Cir. 2013).
Nor was D entitled to federal habeas relief on his claim
that his right to self-representation was violated. The state
habeas court reasonably rejected that claim, considering (1)
counsel continued to represent D without objection from D,
(2) D was equivocal in his intent to fire his counsel, and (3) no
motion to withdraw was filed by defense counsel.

Court of Criminal Appeals
Ds were entitled to release on personal bond or bail reduction because they established that they were in custody for over ninety days and the State was not ready to
try them on the offense for which they were being held.
Ex parte Gill, 413 S.W.3d 425 (Tex.Crim.App. 2013).
Arrested for murder, Tommy and Charlie Gill were held in
custody for over ninety days without being formally charged
with an offense. They filed applications for writs of habeas
corpus alleging that under Tex. Code Crim. Proc. art. 17.151,
they were entitled to release on a personal bond or a reduction
of bail. The trial judge denied Ds’ applications, and COA af‑
firmed. Because COA erred in holding that the judge properly
considered factors outside of Article 17.151 in denying Ds relief
under that provision, CCA reversed and remanded to the ha‑
beas court.

Where D was convicted of aggravated assault, her
plea of “true” to the allegations in the enhancement
paragraph read in the proper order was sufficient to
prove the enhancement allegations and to enhance her
punishment to that of a habitual offender. Roberson v.
State, No. PD-0917-12 (Tex.Crim.App. Nov 20, 2013).
The record evidence, including penitentiary packets, re‑
flected that the sequence of the alleged prior convictions did
indeed occur in the required order. The State met its burden
as the evidence was sufficient to prove the statutorily required
sequence of convictions for D’s punishment to be enhanced to
that of a habitual offender under Tex. Penal Code § 12.42(d).
COA was justified in relying on an unpublished opinion,
rather than a published opinion, regarding the issue of en‑
hanced sentences and finality of the convictions in enhance‑
ment paragraphs.

a formal competency trial under Tex. Code Crim. Proc. art.
46B.005 because there was at least some evidence from which
it could rationally be inferred that D suffered some degree of
debilitating mental illness, D obstinately refused to cooperate
with counsel to his own apparent detriment, and D’s mental
illness was what fueled his obstinacy. The standard for requir‑
ing a formal competency trial is not particularly onerous—
whether, putting aside competing evidence of competency,
there is more than a scintilla of evidence to support a rational
fact-finding that the accused is incompetent to stand trial.

Applicant failed to satisfy Tex. Code Crim. Proc. art.
11.071, § 5(a); CCA shortly dismissed the application as
an abuse of the writ without considering its merits. Ex
parte Buck, No. WR-57,004-03 (Tex.Crim.App. Nov 20,
2013).

On a competency-to-be-executed claim, D made a sub
stantial showing of incompetency because there was
evidence that at least some of the time, as a result of
mental illness, he did not believe he committed the
crime and did not think he would be executed; the trial
court erred in weighing the evidence of incompetency
against evidence of competency. Druery v. State, 412
S.W.3d 523 (Tex.Crim.App. 2013).
D was convicted of capital murder and sentenced to death.
Shortly before his scheduled execution on August 1, 2012, he
filed a motion to determine competency to be executed under
Tex. Code Crim. Proc. art. 46.05. The trial court held an infor‑
mal hearing, found D had not made a “substantial showing” of
incompetency, and denied the motion. As a result, there was
no formal hearing on the merits to determine if D was incom‑
petent to be executed. D moved to send the record to CCA,
and the trial court granted that motion. After reviewing the
record, CCA determined that further review was needed and
stayed the execution. On August 9, 2012, CCA ordered briefing
from the parties concerning five issues. Having reviewed the
parties’ briefing on these issues, CCA here found that D made
a substantial showing of incompetency to be executed, so he
is entitled to further proceedings, including appointment of at
least two mental health experts and a determination regarding
competency. CCA ordered that the stay of execution remain
in effect pending the outcome.

The trial court erred in refusing D’s request for a formal competency trial; there was at least some evidence
that D lacked the capacity to engage rationally with
his counsel or with respect to legal strategies. Turner v.
State, No. AP-76,580 (Tex.Crim.App. Oct 30, 2013).
D was convicted of the murder of his wife and mother-inlaw and sentenced to death. In this automatic direct appeal to
CCA, D did not challenge the sufficiency of the evidence; in
fourteen of his points of error, he claimed that he was incom‑
petent to stand trial and that the trial court should at least have
paused the proceedings at various stages to conduct a formal
competency hearing, as his counsel repeatedly requested. CCA
abated D’s appeal and remanded to the trial court.
The trial court erred in failing to grant D’s request for

In a trial for intentional or knowing injury to a child,
D was entitled to an instruction on the lesser-included
offenses of reckless and criminally negligent injury to a
child. Wortham v. State, 412 S.W.3d 552 (Tex.Crim.App.
2013).
D was convicted of intentional or knowing injury to a
child under Tex. Penal Code § 22.04(a). COA affirmed. CCA
reversed, finding that COA misapplied the analysis to deter‑
mine the availability of lesser-included offense instructions.
Based on the elements of the offense as modified by the in‑
dictment, which did not charge injury by omission, reckless
and criminally negligent injury to a child by committing an
act were lesser-included offenses of intentional or knowing
injury to a child. It was error to deny D’s request for the lesser-

D was explicitly entitled to notice of violations of a mu
nicipal code before his subsequent violations could result in convictions. State v. Cooper, Nos. PD-0001-13 &
PD-0202-13 (Tex.Crim.App. Nov 20, 2013).
The charging instrument failed to allege that D was given
notice before being charged under Plano, Tex., Code of Ordi‑
nances § 6-46, which adopted the 2003 International Property
Maintenance Code and explicitly required that persons were
given notice that they were in violation and then failed to com‑
ply before they could be charged with the misdemeanor strict
liability offense. “The ordinance under which the City chose
to charge the appellant is not ambiguous, and there is no need
to look to other canons of statutory interpretation.” Therefore,
the complaints were properly dismissed.

included instruction on the basis that the medical evidence
overwhelmed D’s explanation of the cause of the injuries,
instead of determining whether more than a scintilla of evi‑
dence supported the instruction. There was sufficient evidence
to support the instruction because a detective’s testimony in‑
cluded D’s assertion that he shook the child in an attempt to
revive her.
Tex. Penal Code § 33.021(b), barring sexually explicit
online solicitation of a minor, was facially unconstitutional; it was overbroad because it barred constitutionally protected speech and was not narrowly drawn only
to protect children from sexual abuse. Ex parte Lo, No.
PD-1560-12 (Tex.Crim.App. Oct 30, 2013).
D was charged with the third-degree felony of communi‑
cating in a sexually explicit manner with a person he believed
to be a minor with an intent to arouse or gratify his sexual
desire. He filed a pretrial habeas application alleging that this
specific subsection of the felony offense of online solicitation
of a minor is facially unconstitutional. The trial judge denied
relief, and COA affirmed. CCA reversed and remanded to the
trial court to dismiss the indictment.
“In sum, everything that Section 33.021(b) prohibits and
punishes is speech and is either already prohibited by other
statutes (such as obscenity, distributing harmful material to
minors, solicitation of a minor, or child pornography) or is
constitutionally protected.” COA mistakenly applied the usual
standard of review, including the presumption of the statute’s
validity, instead of the presumption-of-invalidity standard of
review for First Amendment, content-based statutes; the State
had to show the statute’s validity because it regulated speech
content, so it was presumed invalid and subject to strict scru‑
tiny.
The dispositive nature of D’s motion to suppress was a
term of his plea agreement, and it rendered moot D’s
motion to disclose an informant; denials of both motions stand. Bland v. State, 417 S.W.3d 465 (Tex.Crim.
App. 2013).
During the trial against D for possession of a controlled
substance, D and the State agreed that D’s motion to suppress
would be dispositive of the case—that if the judge ruled in
D’s favor, the State would dismiss the case; if the judge ruled
in the State’s favor, D would plead. D also filed a motion to
disclose the identity of an informant. The bases for the mo‑
tion to disclose were that the informant could testify (1) at the
motion to suppress hearing or (2) at the guilt phase of trial.
The judge denied both the motion to suppress and the motion
for disclosure. D pled guilty. COA and CCA affirmed the trial
court.
D failed to preserve his complaints about the rulings on
his motions. Also, he failed to sufficiently apprise the trial

court of his intent to challenge the motion to disclose on this
second basis or to challenge (or renege on) the dispositive na‑
ture of the plea agreement. As D did not withdraw from the
plea agreement after the denial of the motion to disclose, he
failed to sufficiently apprise the trial court of his intent to chal‑
lenge the motion. Because D pled guilty despite any concerns
he might have had, the dispositive nature of the motion to
suppress was part of the plea agreement and binding on him.
Denial of D’s severance motion was harmless error be
cause the consolidated charges related to each other
and were based on a common set of facts. Werner v.
State, 412 S.W.3d 542 (Tex.Crim.App. 2013).
In two separate indictments, D was charged with stalking
his former girlfriend. The judge permitted the State to consoli‑
date the offenses and denied D’s motion to sever. The jury con‑
victed D of both offenses, and the judge assessed punishment
at ten years’ confinement for each offense, to run concurrently.
D appealed that the judge erred by denying his motion to sever.
COA held that D had an absolute right to sever under Tex.
Penal Code § 3.04. Finding the error harmful, COA reversed
D’s conviction and ordered a new trial. CCA reversed COA
and remanded to address D’s remaining points of error.
CCA granted the State’s petition to decide if denying a
severance motion is harmful error when the evidence of guilt
is overwhelming for the first offense and evidence of that first
offense would have been admissible in a trial of the second
offense. Because the State was entitled to offer evidence of D’s
prior acts of harassment relevant to the first offense to prove
the elements of the second offense, CCA concluded that the
error was harmless under Tex. R. App. P. 44.2(b).
Because the State was never confronted with its burden
to establish the scientific reliability of its breath-test results, inadmissibility of that evidence was not a “theory
of law applicable to the case” available to justify the
trial court’s erroneous grant of D’s motion to suppress.
State v. Esparza, 413 S.W.3d 81 (Tex.Crim.App. 2013).
Following his DWI arrest, D filed a motion to suppress
“all evidence seized as a result of illegal acts by the state.”
Specifically, he alleged that his arrest was illegal and that the
circumstances under which blood-alcohol breath testing was
conducted rendered the results illegally obtained for purposes
of Tex. Code Crim. Proc. art. 38.23. At a pretrial hearing on
the motion to suppress, the State presented testimony from
one of the arresting officers and then rested. The trial court
determined that D’s arrest was legal but granted D’s motion to
suppress on the explicit basis that the State “failed to present
any testimony regarding the breath test results[.]” The State
appealed, and COA reversed. CCA affirmed COA.
D’s claim, first raised on appeal, that the results were in‑
admissible under Tex. R. Evid. 702 was not “law applicable to

the case” available to justify the trial court’s ruling because
the issue was not raised in trial court. The State was never
confronted with a need to show the scientific reliability of the
results.

Court of Appeals
Trial court properly refused DNA testing because a selfdefense claim does not raise the issue of establishing innocence by excluding the defendant as the perpetrator.
Peyravi v. State, No. 14-13-00118-CR (Tex.App.—Houston [14th Dist] Nov 7, 2013).
“Appellant has not made the identity of the person who
stabbed his girlfriend an issue; he admits he stabbed her to
death, but argues DNA testing will prove he acted in self-de‑
fense when he stabbed her. . . . The purpose of DNA testing un‑
der article 64.03 is to provide an avenue by which a defendant
may seek to establish his innocence by excluding himself as the
perpetrator of the offense. . . . A trial court is not required to
order DNA testing under circumstances where, as here, the ap‑
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Rebecca S. Ruddy, Wichita Falls
Get a colleague to join!

Omar Salinas, Laredo
Brandon Lon Schwarzentraub,
Kaufman
Student Members
Robin L. Burgess, Rosharon
Linda Lesser, Boerne
Alyson Alejandra Martinez,
Houston
Vanessa Ramirez, Houston
Christopher Self, Spring
Investigator Member
Louis Alexander Parry, Corpus
Christi

CLE in the Sun
2014
Members Trip to
South Padre Island July 16-20
Join President Emmett Harris for the 2014 Members Retreat and enjoy some
fun in the sun on South Padre Island with CLE. Space is limited, so book now!
Select all events—4 fun days in the sun:
$93 Adults: #_____ = $_____, $37 Kids (under 12): #_____ = $_____
Wednesday, July 16, 6:45 pm, Dinner at Sea Ranch: Includes tea, appetizers, salad and sinful seafood platters with sides while
enjoying the great company of your President, Emmett Harris. Located on S. Padre Blvd.
$40 Adults: #_____ = $_____, $10 Kids (under 12): #_____ = $_____
Thursday, July 17, 12:45 pm, Beach Bar-b-que: Bill Trantham and the Outlaw Grillers will barbecue a feast you don’t want
to miss. Food and beverages will all be included. Bring the entire family out to enjoy the day. Located Beach Access #5
Free! Adults: #_____, Kids: #_____
Friday, July 18: 7:30 pm, Breakaway Dinner Cruise: Private two-hour cruise for TCDLA, with a sunset dolphin watch, dinner
and fireworks. Dinner includes Barbecue Beef Brisket, Barbecue Chicken, Ranch-Style Beans, Macaroni Salad, Potato Salad, Sliced
Bread, Pickles, Jalapeños and Tea. Adult beverages provided or bring your own! Located at Port Isabel.
$33 Adults: #_____ = $_____, $22 Kids (under 12): #_____ = $_____
Saturday, July 19, 7:00 pm, Luau with the Harrises: Join us for a beach luau while we roast a whole pig. Enjoy a feast for kings
and queens while watching hula dancers and a fire dancer. Come get a lei from President Emmett Harris! Located at hotel.
$20 Adults: #_____ = $_____, $5 Kids (under 12): #_____ = $_____
Register for seminar with CLE too:
Wednesday, July 16: Trainers of Trainers: 8 am–3 pm
Thursday/Friday, July 17–18: 8 am–12 pm—Trial Strategies
Saturday, July 19: TCDLA/TCDLEI/CDLP Orientation

q $35

Pearl South Padre

q $75
q free

Contact Information
Name _____________________________________________________ Bar Number ____________________________________
Street Address ________________________________________ City ___________________ State ____ Zip _______________
Phone ___________________________ Fax ___________________________ Email ____________________________________

Payment Information (send to 6808 Hill Meadow Drive, Austin, TX 78736, or fax w/ credit card info to 512-469-0512)
q Check enclosed (payable to TCDLA)
q Visa q Mastercard q American Express

q Discover

Total: $_________

________________________________________________________________________________________________________________________
Credit card number
Expiration date
________________________________________________________________________________________________________________________
Name on card
Signature
A071614

Register online at
www.tcdla.com
Ethically Practicing DWI
Law for a Living (Fee
Agreements—ethics) •
Lawrence G. Boyd
Blood Test Discovery:
What You Will Get vs.
What You Really Need •
Steve Hamilton
Crossing the Drug Recog
nition Expert (DRE) w/
Emphasis on Cannabis
Intoxication • Jaime
Balagia
DWI Voir Dire (w/ Empha
sis on PowerPoint Visual
Aids) • Seth Sutton
Involuntary Intoxication
vs. Involuntary Act; Is
Automatism a Defense
after Farmer; Ambien •
Sandra Reynolds
The DWI Trial: Winning
Isn’t Everything; It’s
the Only Thing • Steve
Gonzalez
Blood Test Voir Dire: The
Questions and Why •
David Burrows
Blood Test Discovery: You
Got It But Now What Does
It Mean and How Can You
Use It? • Deandra Grant
Blood Test Discovery:
Using It to Win Your
Blood Test Trial • Amber
Spurlock
How Does the Michael
Morton Act Affect DWI
Discovery? • Mark Daniel

DWI: The Future
David Burrows, Lawrence G. Boyd
& Deandra Grant
Course Directors

May 2, 2014
Sheraton Arlington Hotel
Arlington, Texas

