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TCDLA | Members Retreat
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Seminars sponsored by CDLP are funded by the
Court of Criminal Appeals of Texas. Seminars
are open to criminal defense attorneys;
other professionals who support the defense
of criminal cases may attend at cost. Law
enforcement personnel and prosecutors are not
eligible to attend.

July 16
CDLP | Trainer of Trainers
South Padre Island, TX
July 17–18
CDLP | Trial Strategies That Work
South Padre Island, TX

TCDLA seminars are open only to criminal
defense attorneys, mitigation specialists,
defense investigators, or other professionals
who support the defense of criminal cases. Law
enforcement personnel and prosecutors are not
eligible to attend unless noted “*open to all.”
**Open to all members

Note: Schedule and dates subject to change. Visit our website at www.tcdla.com for the most up-to-date information.
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Bobby Mims

Hope for the Crumbling Federal Prison System?

R

President’s
Message

ecently it has become apparent that the federal prison system is crumbling from over‑
crowding. In 1980, the federal prison population was approximately 25,000 people, but
since then it has grown exponentially—over 800 percent. Currently, the Federal Bureau of
Prisons (“BOP”) has custody of nearly 219,000 people. The agency’s facilities are operating
at almost 40 percent over capacity. With less than 5 percent of the world’s population, the
U.S. has more than 25 percent of the world’s prisoners. The average cost per inmate to the
taxpayer is more than $28,000 per year. That is unsustainable, and incarcerating nonviolent
offenders is a poor use of the taxpayer’s dollar.
Congress passed the Fair Sentencing Act (“FSA”) in 2010 to equalize the guidelines for
crack and powder cocaine. However, the act was not retroactive and only applied to sentenc‑
ing imposed after the effective date of the FSA. This was the first effort to address some of
the unfairness in sentencing, but the act did not do much to slow the growth of the federal
prison population.
Recently, Attorney General Eric Holder has directed all U.S. Attorneys to draft com‑
plaints so that the mandatory minimum provisions would not apply to low-level nonviolent
drug offenders. More recently, Deputy Attorney General James Cole addressed the New
York Bar Association, calling upon defense attorneys to identify federal inmates sentenced
to long prison sentences that would not be imposed if they were convicted today. Deputy
AG Cole has requested that the criminal defense bar assist the U.S. Attorneys in identifying
low-level drug offenders who no longer pose a threat to public safety and whose “long-term
incarceration harms our criminal justice system” . . . for possible commutation of sentence. A
qualified petitioner is one who has a clean record in prison, who does not present a threat to
public safety, and who is facing a life or near-life sentence that is excessive under current law.
There have been signs that there are efforts in the Department of Justice (“DOJ”) to
review some of these old marijuana cases that resulted in long prison sentences. After all,
Washington and Colorado have legalized the possession and use of marijuana. The DOJ
advised that they would not enforce federal marijuana laws in those states so long as strict
regulations were imposed and enforced under state law. The DOJ essentially advised that
they were taking a “hands-off but watchful eye” policy on the enforcement of federal mari‑
juana laws in those states. These developments have drawn into stark relief the unfairness of
federal inmates serving long sentences based on old convictions that if the crime occurred
today would not even be enforced.

Last September I met with federal officials in the Western
District of Texas about a 1996 case involving a Jamaican who
had been indicted, tried, and convicted of possession for the
mere possession of marijuana seeds. The West Texas federal jury
had convicted him, and the court sentenced him to 35 years
pursuant to the sentencing guidelines. With the cooperation
of the Assistant U.S. Attorney who had prosecuted him, this
individual’s sentence was reduced to “time served” pursuant to
Rule 35 by the same Judge who sentenced him. He was turned
over to immigration authorities and deported to Jamaica. He
has been reunited with a family he has not seen in many years.
I try not to tell “war stories,” but this example is offered as in‑
dicative, at least to me, that something encouraging may be
underway in the DOJ.
Pending in Congress is the Smart Sentencing Act (“SSA”),
which has bipartisan support in the House. This bill seeks to
reduce the statutory mandatory minimums for some low-level
drug cases and expand the “Safety Valve” provision. The SSA
also, if enacted, would make the FSA retroactive as well. There is
an unusual coalition of supporters from the right and left wings

of the political spectrum to reduce prison populations. Both have
different reasons for supporting the reduction of prison popu‑
lation, but the effect would be the same if the SSA is enacted.
Presently, it is encouraging that in the federal prosecution
bar there appears to be an effort to “look back and do justice” in
some cases. Members of TCDLA should encourage this hope‑
ful development and render assistance. Many prosecutors and
judges are dismayed at the severe sentences the present federal
law and guidelines impose. The “tough on crime” policies and
the “war on drugs” have forced this situation on the public. The
SSA, if adopted, could give some relief to the system and cor‑
rect some of the injustices that have been imposed in the past.
Members are encouraged to review their old files and iden‑
tify cases for review by the DOJ. There is no guarantee you will
get relief, but at least in some circumstances you might find that
the door is open at the U.S. Attorney’s office.
Bobby Mims
President

Now Available!
The 2013–2014 editions of
Search & Seizure and Basics of
Immigration Law are now
in stock and ready to grace
your bookshelf.
Call 512-478-2514 to
get your copy or go
online (www.tcdla.com)
to order today

Joseph A. Martinez

S

Executive
Director’s
Perspective

pecial thanks to Rey Merino (McAllen), President of the Hidalgo County Bar Associa‑
tion (HCBA) and TCDLA Board Member, for allowing TCDLA/CDLP to co-sponsor the
Bill of Rights seminar held in McAllen on January 31, 2014. We also thank Carlos Sanchez,
Executive Director HCBA, for all of his help on the event.
Thanks to CDLP and the CCA, we have started a new CLE initiative called Innocence
Criminal Law 101. These will be a one-hour lunch and CLE on the campus of law schools
in Texas. The first lunch seminar was held at the Texas Tech University School of Law on
January 22, 2014. We thank Professor Pat Metze for coordinating the event. A second was
held February 26 at St. Mary’s University School of Law, and we thank Stephanie Stevens
for coordinating. There will be more to follow. Please check out the seminar schedule on
our website.
Special thanks to our course directors, Rick Wardroup (Lubbock) and Carlos Garcia
(Austin), for the Capital Case Litigation Initiative (CCLI) program held in Houston February
5–7, 2014. This was a three-day bring-your-own capital case training. The training focused
on teamwork in the defense of persons charged with capital murder and facing the potential
of a death sentence. Small group breakout sessions provided the opportunity to work on the
implementation of the skills taught. The program had plenary sessions where attendees were
educated on specific issues in capital representation, and the plenary sessions were followed
by breakout sessions where the groups, most comprising two teams per group, applied the
teaching to their individual cases. Thanks to our 13 faculty who came from across the country.
Thanks to everyone’s help, we had 16 teams, which included investigators and mitigation

specialists. We had a total of 62 participants.
This is the third CCLI program TCDLA has done. The
funds for the CCLI program come from the U.S. Department of
Justice to the Texas Court of Criminal Appeals and to TCDLA.
The Center for American and International Law (CAILaw) in
Plano handles the prosecutorial capital training.
TCDLA owes a huge thanks to Judge Barbara Hervey at
the Texas Court of Criminal Appeals (CCA). She found the
grant, then initiated the discussion with TCDLA and CAILaw
to make the initial grant submission with the CCA in 2012.
Thanks to the Judge’s leadership and foresight, justice is being
served in Texas.
Special thanks to our course directors, Rick Wardroup (Lub‑
bock) and Carlos Garcia (Austin), for the Mental Health/Capital
Trial seminar held in Houston February 6–7, 2014. Thanks to
everyone’s efforts we had 47 attendees.
Special thanks to our course director, Troy McKinney, and
our speakers for the DWI Public Defender seminar held at the
Southern Methodist University Dedman School of Law in Dallas
on February 13, 2014. Special thanks to Dean Julie Forrester for
allowing TCDLA to come on the law school campus and train.
Special thanks to Mike McCollum, Adjunct Law Professor, for
opening the doors of the Dedman School of Law to TCDLA.
TCDLA could not have done these seminars without his help
and support. Semper fi, Mike. Law-school students attended
any of the TCDLA CLEs at no cost. Thanks to everyone’s efforts
we had 60 attendees.
Special thanks to our course directors, Mike McCollum
and Professor Chris Jenks, for the Veterans seminar held on the
Southern Methodist University Dedman School of Law campus.
Thanks to everyone’s efforts we had 33 attendees.
Special thanks to our course directors, Lynn Richardson,
Public Defender Dallas County, and Rick Wardroup (Lubbock),
for the Indigent Defense seminar held on the Southern Meth‑
odist University Dedman School of Law campus. Thanks to
everyone’s efforts we had 92 attendees.
Special thanks to Anthony Haughton (Houston) and Alex
Bunin (Houston), course directors for the 3rd Annual Honor‑
able Craig Washington and Senator Rodney Ellis Seminar held
at the Thurgood Marshall School of Law in Houston February
20–21, 2014. Thanks to their efforts and our speakers we had
111 attendees.
TCDLA wants to give special recognition to Dean Dannye
Holley of the Thurgood Marshall School of Law for allowing
TCDLA/CDLP to co-sponsor this event. Specials thanks to Ms.
Prudence Smith, Assistant Dean of External Affairs, who helped
put on the event and was instrumental in making this event a
huge success.

The 27th Annual Rusty Duncan Advanced Criminal Law
Course is rapidly approaching. Please pre-register at our TCDLA
website and make your hotel reservations as early as possible.
Please help us get the word out on the 18th Annual TCDLA
Golf Tournament to be held on Wednesday, June 11, at the
beautiful course in Silverhorn Club. The top three teams will be
recognized. Registration fee includes lunch at 11:30 am. Shotgun
start at 12:00 pm.
The TCDLA Board of Directors invites you to attend the
TCDLA Annual Members Meeting on Saturday, June 14, 2014,
immediately following the adjournment of the 27th Annual
Rusty Duncan Advanced Criminal Law Course. This should
be approximately at 11:30 am in Ballroom B of the Henry B.
Gonzalez Convention Center in San Antonio. Please go to the
TCDLA website for more information or call the Home Office
(512-478-2514)
Are you interested in forming a local criminal defense
bar? Need help getting organized? Please contact Susan An‑
derson (Dallas), seapd@aol.com, or Ray Rodriguez (Laredo),
rayrodzatty@yahoo.com, co-chairs of the TCDLA Affiliate
Committee.
Good verdicts to all.

Advertisement

Scholarships for the 2014 Rusty Duncan
Advanced Criminal Law Course, June 12–14, 2014

TCDLA Is All In
The Texas Criminal Defense Lawyers Educational Institute is providing scholarships
for seminar tuition, available to deserving attorneys actively engaged in the defense
of criminal cases who can demonstrate financial need. Scholarship requests must be
in writing and state that the applicant is a TCDLA member and has not received a
scholarship within the last two years (Trial College does not count as a scholarship).
Scholarship applicants must send in the following to be considered:
1. Registration form;
2. Letter of request;
3. Letter of recommendation from a TCDLA member.
Scholarships recipients will receive materials on USB. Course books may be purchased
for a $100 fee. Scholarships are awarded to qualified applicants in order received.
Forms are available at www.tcdla.com or email mschank@tcdla.com with any questions
you might have. Apply today or refer a colleague.

Slate of Candidates

TCDLA Board of Directors, 2014–15
Officers
Emmett Harris, President
Sam Bassett, President-Elect
John Convery, 1st Vice President
David Moore, 2nd Vice President
Mark Snodgrass, Treasury
Kerri Anderson-Donica, Secretary
Directors
Steve Keathley
Ed Stapleton
Don Flanary
George Milner III
Jim Darnell
Oscar Vega
Angela Moore

Associate Directors
Mark Thiessen
Roberto Balli
Susan Johnston
Audrey Moorehead
Frank Sellers
Monique Sparks
Courtney Stamper
Mike Head

27th Annual

Advanced Criminal Law Course

Henry B. Gonzalez Convention Center
San Antonio, Texas
June 12–14, 2014

Host Hotel:

Hyatt Regency

Course Directors

Heather Barbieri (Plano)
Jason Cassel (Longview)
Michael Heiskell (Fort Worth)

Register before May 12th and save!
www.tcdla.com

Buck Files

Part One: From the District Court to the Supreme Court
A Word of Explanation
When I began this column some 20 years ago, it never occurred to me that I would write
about a case of mine that made it all the way to the Supreme Court. Because Paroline is one
of the most watched criminal cases to be heard by the Court this year and because 12 Courts
of Appeal have written on the issue of restitution for a victim of child pornography, I couldn’t
ignore it. I would only ask that you forgive me for writing in the first person.
Background

Federal
Corner

On July 22, 2008, Doyle Randall Paroline retained our firm to represent him on a child
pornography case. Back then, I had no more idea than a goose that there was a statute that
mandated restitution for the victim of child pornography. On January 22, 2014, Stanley
Schneider, Casie Gotro, and I were at the Supreme Court of the United States, sitting at
counsel table and waiting for Paroline’s case to be called and Stanley to begin his argument.
The issue: What nexus or causal relationship is required between a victim’s losses and a
defendant’s conduct in a child pornography case? We are now awaiting the Court’s opinion.
In Part One of this series, I will use Paroline to illustrate the difficulties of representing
any defendant on such a restitution issue and pass on the lessons that our team learned—
both in the district court and on appeal—in the hope that it will assist our TCDLA brothers
and sisters who might have such an issue. In Part Two, I will discuss the Court’s opinion
and its implications for all restitution cases—not just those involving a defendant in a child
pornography case.
Required Reading
Before beginning the representation of any defendant in a federal child pornography case,
you must read New York v. Ferber, 458 U.S. 747 (1982); Ashcroft v. Free Speech Coalition, 535
U.S. 234 (2002); and United States v. Norris, 159 F.3d 926 (5th Cir. 1998). Unless you do so,
you will not be able to understand the mindset of the judge and the prosecutors in your case.

Paroline’s Criminal Case
Paroline was charged with a violation of 18 U.S.C. § 2252 [Cer‑
tain activities relating to material involving the sexual exploi‑
tation of minors (possession of child pornography)]. A plea
agreement was entered into with a non-binding stipulation that
suggested that Paroline possessed between 250 and 300 images
of child pornography. This resulted in a Total Offense Level of
26 and a Criminal History Category I. That provided for an
Advisory Guideline Range of 63 to 78 months’ imprisonment.
The plea agreement contained a paragraph requiring restitution
for any victim of Paroline’s conduct that no one anticipated was
a possibility.
I had retained two experts to assist me in preparing a sen‑
tencing memorandum for Paroline: Eric Holden, an internation‑
ally prominent polygraph examiner, and Dr. Timothy Proctor, a
board certified psychologist. Each of them prepared a report that
was submitted as an addendum to the sentencing memorandum.
Mr. Holden’s report reflected that he had conducted a poly‑
graph examination at Dr. Proctor’s request to confirm Paroline’s
statement that he had not sought out any underage individuals
or had sexual contact with any underage individuals since he
had become an adult. He found no indication of deception and
concluded that Paroline was being truthful.
Dr. Proctor’s report was quite lengthy but contained the
following:
There are several positive aspects of this evaluation that
serve as mitigating factors suggestive of decreased risk.
In particular, the results of the polygraph examinations,
which confirmed that he was truthful when he denied
that he has ever had sexual contact with a minor or trav‑
eled to any location to meet a minor for sexual encounter.
***
Using qualitative risk categories that include the five
levels of low, moderate-low, moderate, moderate-high,
and high, it is the opinion of this evaluator that with‑
out the aid of any type of intervention (e.g., community
supervision, sex offender treatment, restriction of access
to the internet), the defendant poses a moderate risk for
future use of child pornography and a low to moderatelow risk of engaging in a contact sexual offense. However,
if the following treatment/risk management measures are
implemented, it is my opinion that the defendant poses
a low risk for future use of child pornography as well as
for contact sexual offenses, and that with these, he can
be managed safely in the community.
[Note: Proctor’s report continued with a lengthy sugges‑

tion of treatment/risk management measures.]
After a contested hearing, United States District Judge
Leonard E. Davis, Chief Judge of the Eastern District of Texas,
granted my Motion for a Sentence Below the Advisory Guideline
Range and imposed a sentence of 24 months’ imprisonment, to
be followed by ten years of supervised release.
Amy’s Request for Restitution
Shortly before Paroline’s Presentence Investigation Report was
to have been completed, James Marsh, the attorney for Amy—a
pseudonym for a child who was seen in two of the pornographic
images found on Paroline’s computer—filed a request for restitu‑
tion in the amount of $3,408,404. Included with his request was
a brief in support of his restitution claim, a psychological report
from Dr. Joyanna Silberg, a victim impact statement from Amy,
and an economic loss report from Dr. Stan V. Smith in support of
Amy’s monetary claim. [Note: When I first read Marsh’s request
for restitution, I could not believe that he was seriously arguing
that Paroline should pay his client the $3.4 million that he was
requesting for Paroline’s possession of only two images of Amy.
And, as we continued our journey through the court system,
I continued to be amazed that sane prosecutors—who did not
share Marsh’s financial interest—could make this argument on
Amy’s behalf.]
Who Is Amy?
Amy was a sympathetic victim. When she was eight and nine
years old, Amy was repeatedly raped and sexually exploited by
her uncle in order to produce child pornography. Her computer
images depict rape, cunnilingus, fellatio, and digital penetration.
Amy was also forced to actively participate in her exploitation
and abuse by performing requested sex acts over the telephone
and computer for other pedophiles; being asked to solicit friends
to join her in sex acts; and, being taken into the woods by her
uncle to meet other pedophiles. It is estimated that more than
30,000 individuals have viewed Amy’s images in what is known
as the Misty series.
A Case of First Impression for Judge Davis
Judge Davis’ staff refers to his Court as the “Two P Court”—pat‑
ent law and pornography. Paroline was the first of his pornogra‑
phy cases to have a restitution issue. Judge Davis’ first approach
was to attempt to craft a protocol for having one judge determine
restitution for all of Amy’s losses in all of her cases. When he

became convinced that this was not practicable, he severed the
restitution case from the criminal case and appointed me as
counsel for the restitution case. Before the case was concluded,
Judge Davis presided over two contested hearings, reviewed
briefs submitted by the lawyers, and hosted the lawyers in his
chambers for a lengthy discussion as to the issues before the
Court.
The Statute: 18 U.S.C. § 2259
I was convinced that the case law from the other Circuits—both
from the District Courts and Courts of Appeal—supported my
position that the Government had the burden of proving by a
preponderance of the evidence that Paroline’s offense conduct
had proximately caused Amy’s losses. Also, for 20 years resti‑
tution in federal criminal cases had only been appropriate for
losses caused by a defendant’s offense of conviction conduct.
See Hughey v. U.S., 495 U.S. 411 (1990).
The problem for Judge Davis was the sloppy drafting by
Congress of the restitution statute, 18 U.S.C. § 2259, which reads:
(a) In general.—Notwithstanding section 3663 or 3663A,
and in addition to any other civil or criminal penalty
authorized by law, the court shall order restitution for
any offense under this chapter.
(b) Scope and nature of order.—
		 (1)	Directions.—The order of restitution under this
section shall direct the defendant to pay the victim
(through the appropriate court mechanism) the full
amount of the victim’s losses as determined by the
court pursuant to paragraph (2).
		 (2)	Enforcement.—An order of restitution under this
section shall be issued and enforced in accordance
with section 3664 in the same manner as an order
under section 3663A.
		 (3)	Definition.—For purposes of this subsection, the
term “full amount of the victim’s losses” includes any
costs incurred by the victim for—
			 (A)	medical services relating to physical, psychiatric,
or psychological care;
			 (B)	physical and occupational therapy or rehabilita‑
tion;
			 (C)	necessary transportation, temporary housing,
and child care expenses;
			(D)	
lost income;
			 (E)	attorneys’ fees, as well as other costs incurred;
and
			 (F)	any other losses suffered by the victim as a proxi‑

mate result of the offense.
		 (4)	Order mandatory.—
			 (A)	The issuance of a restitution order under this
section is mandatory.
			 (B)	A court may not decline to issue an order under
this section because of—
				 (i)	the economic circumstances of the defen‑
dant; or
				 (ii)	the fact that a victim has, or is entitled to,
receive compensation for his or her injuries
from the proceeds of insurance or any other
source.
(c)	Definition.—For purposes of this section, the term
“victim” means the individual harmed as a result of a
commission of a crime under this chapter, including, in
the case of a victim who is under 18 years of age, incom‑
petent, incapacitated, or deceased, the legal guardian of
the victim or representative of the victim’s estate, another
family member, or any other person appointed as suit‑
able by the court, but in no event shall the defendant be
named as such representative or guardian.
		 [Note: Assume that any federal judge, is going to find that
Amy was harmed by a defendant’s possession of her im‑
ages on the defendant’s computer. Harm and loss are not
interchangeable. It is possible for a victim to be harmed but
not to sustain a loss.]
The Positions of the Parties
During two contested hearings and during a conference in
chambers, Judge Davis heard three interpretations of 18 U.S.C.
§ 2259:
Amy contended that proximate cause was simply not a
factor in a restitution determination under § 2259.
The Government agreed that § 2259 did have a causa‑
tion requirement; however, the Government argued
that it had met its burden of proving that Amy’s
total losses were proximately caused by Paroline’s
conduct.
Paroline disagreed with both Amy and the Government.
Paroline contended that § 2259 required that the
Government prove by a preponderance of the evi‑
dence the amount of Amy’s specific losses proximately
caused by Paroline’s possession of her two images.
Paroline urged the Court to apply general restitution
and causation principles in its analysis of § 2259.

The Importance of Obtaining the Underlying
Data Relied Upon by Amy’s Experts
Early on, I concluded that Dr. Silberg’s report and Amy’s vic‑
tim impact statement simply didn’t pass the smell test. After
negotiations with Marsh and a hearing before Judge Davis, we
reached an agreement that required Marsh to provide to us all
of the underlying data that Silberg and Smith relied upon in
writing their reports. We received this data and forwarded it
to Dr. Proctor. We were also able to obtain a copy of the con‑
tract between Marsh and Dr. Silberg. She was hired to write a
victim’s impact statement for Amy that Marsh had used some
250 times before it was presented in Paroline’s case. Dr. Silberg
never provided any psychological counseling for Amy and there
was nothing in the record to show that Amy had received any
psychological counseling after she had retained Marsh as her
lawyer. The damage model that Marsh used to support Amy’s
claim was prepared before Paroline was even arrested. We were
able to review Dr. Silberg’s notes from her interviews with Amy
and point out for the Court discrepancies between what Amy
had said and what Silberg had written.
Dr. Proctor’s Criticisms of Dr. Silberg’s Report
Dr. Proctor submitted a five and one-half page report that was
critical of Dr. Silberg’s methodology and conclusion. These were
his five areas of concern:
From the information reviewed and analyzed, concern
appears warranted regarding the extent to which in this
case Dr. Silberg successfully served as an objective foren‑
sic psychological evaluator which appears to have been
her express intention.
Second, although consideration of objective sources
of date is the hallmark of a forensic psychological evalu‑
ation, it appears based on the materials reviewed, that
Dr. Silberg relied very heavily on Amy’s suggestive selfreport.
Third, as was already demonstrated to some ex‑
tent in the previous section, it appears that Dr. Silberg
inadequately considered alternative hypotheses and
overly attributed problematic behavior; for example,
academic problems, vocation problems, alcohol abuse,
to Amy’s sexual abuse history, without fully exploring
alternative hypotheses and considering the cause of
behavior is often multi-faceted.
Fourth, psychological testing is typically of great
value in forensic evaluations. Unfortunately, however,
in this case, Dr. Silberg administered only a very

small battery of tests, that is two, that were inad‑
equate due to the absence of well-established validity
scales and because the tests were overly specific in
nature.
Finally, it is my opinion that Dr. Silberg’s conclu‑
sions regarding the impact of Amy’s abuse history over
the course of her lifetime and regarding the amount
of treatment she will require in the future is highly
speculative and seems inconsistent with the results of
her prior period of treatment. And continuing with
that, given that Amy has no history that I am aware of
of having received such services in the past, I am un‑
aware of what the basis is for the speculation that such
services will be needed in the future. Indeed, given
her history, including her prior treatment history, it
appears unlikely that such services will be necessary in
the future.
The Stipulation
During the second hearing, the parties advised the court that
the Government, Paroline, and Marsh (as Amy’s representative)
had stipulated that any and all notices required to be sent by the
Government to “Amy” were received by Marsh; that Marsh did
not pass any of these notices on to Amy or inform her that he
had received them; that Amy does not know who Doyle Randall
Paroline is; and, that none of the damages for which “Amy” is
now seeking in restitution flow from anyone telling her specifi‑
cally about Mr. Paroline or telling her about his conduct which
was the basis of the prosecution in this case.
[Note: This stipulation was inconsistent with Amy’s victim
impact statement that referred to “this defendant.” Our position
before Judge Davis was that Amy could not show any loss caused
by Paroline after her lawyer had entered into this stipulation.]
Judge Davis’ Order Denying Restitution
On December 7, 2009, after having more evidence presented
to him than had been presented to any of the other District
Courts on an Amy claim, Judge Davis entered his order denying
restitution that contained the following:
After considering all of the arguments, authority before
it, and principles of statutory construction, the Court
finds that section 2259 requires that a victim’s losses be
proximately caused by the defendant’s conduct to be re‑
coverable in restitution. General restitution and causa‑
tion principles applied by the Supreme Court and the

Fifth Circuit support this interpretation of the statute.
Moreover, this interpretation is consistent with the vari‑
ous Circuit Courts that have interpreted section 2259 to
require that the victim’s losses be proximately caused by
the defendant’s conduct. Thus, an award of restitution
under section 2259 is appropriate only for the amount
of the victim’s losses proximately caused by the defen‑
dant’s conduct.
***
The Court finds that Amy was harmed as a result of
Paroline’s conduct and thus, is a “victim” for purposes of
section 2259. However, a restitution award under section
2259 requires that the Government prove by a prepon‑
derance of the evidence the amount of the victim’s losses
proximately caused by the defendant’s conduct. Hav‑
ing considered the parties’ oral arguments and written
submissions, the Government has not met its burden of
proving what losses, if any, were proximately caused by
Paroline’s possession of Amy’s two pornographic images
thus, the Request for Restitution is Denied.
U.S. v. Paroline, 672 F.Supp.2d 781 (E.D. Tex. 2009)
What I Learned From Representing
Paroline at the District Court
0 A lawyer in a restitution case such as Paroline’s must always

obtain the underlying data upon which the victim’s expert
has based his or her opinion. [Note: In all my research, I
was unable to find another restitution case in which the
defendant’s lawyer obtained the underlying data to rebut
Amy’s claim. What makes Paroline different from all the
other restitution cases is that Judge Davis was able to weigh
the reports of the experts for Amy and Paroline and the
briefing and arguments of counsel—and to base his holding
on a record that was fully developed.]
0 All child pornography cases are emotional. When a lawyer is
resisting paying money to the victim of child pornography,
the case becomes emotional on steroids. At our conference
in chambers, an AUSA was critical of my argument that
a claim of $3,408,404 for possessing two pictures raised
an Eighth Amendment issue. She looked at me and said,
“You can’t hide behind the Eighth Amendment in a child
pornography case!”
0 A lawyer representing the defendant must be prepared to
have difficulty in explaining to the court (trial or appellate)
the difference between harm and loss. A victim of child
pornography may well be harmed, but that does not mean

that the Government can prove a loss.
Stanley and I Become a Team
I have found that the answers to most questions in life and in
the practice of law can be answered if one only remembers
wisdom of “The Godfather,” “Animal House,” or some Dirty
Harry movie. In Paroline’s case it was that line from “Magnum
Force” that guided me: “A man has to know his limitations.”
When Amy filed a Petition for Writ of Mandamus at the
United States Court of Appeals for the Fifth Circuit, I real‑
ized that Paroline’s case was one that could eventually reach
the Supreme Court. I am not an appellate lawyer, but I knew
where to go. For several months, I had been visiting with Stanley
Schneider about criminal appellate specialization and knew that
he had represented some 400 clients on their criminal appeals.
We had also been talking about Paroline’s case and an Amy case
that he had in the Western District of Texas. We had discussed
the importance of obtaining the underlying data from Amy’s
experts and were in agreement on how such a restitution case
should be handled by the defense.
I called Stanley and asked if he would consider joining me
as co-counsel for Paroline’s appellate issue. When he agreed,
Judge Davis appointed Stanley—and we became a team.
Tom Moran practices with Schneider & McKinney and
is an exceptional wordsmith. He worked with Stanley and me
in the preparation of our response to Amy’s Petition for Writ
of Mandamus, which we had only a weekend to complete. He
continued working with Stanley on the two briefs that were filed
with the Fifth Circuit, on our Petition for Writ of Certiorari, and
in preparing a draft of our merits brief for the Supreme Court.
Representing Amy Before the United States
Court of Appeals for the Fifth Circuit
Initially we were able to successfully avoid mandamus without
going to New Orleans; however, that was our last pleasant ex‑
perience at the Fifth Circuit. When we appeared before a panel
of the Circuit, I argued and we lost. When we appeared before
the en banc Court, Stanley argued and we lost.
The following are the citations and results of the Fifth Cir‑
cuit:
In re Amy, 591 F.3d 792 (5th Cir. 2009) held that:
A divided panel of the Circuit denied Amy’s petition
for mandamus. Paroline wins.
In re Amy Unknown, 636 F.3d 190 (5th Cir. 2011) held
that:

A different panel of the Circuit granted Amy’s peti‑
tion for rehearing; petition for writ of mandamus
granted; case remanded to the District Court. Paro‑
line loses.
In re Unknown, 697 F.3d 306 (5th Cir. 2012) held that:
A divided en banc court held that § 2259 imposes
no generalized proximate cause requirement before
a child pornography victim may recover restitution
from a defendant possessing images of her abuse
and remanded the case to the District Court. Paro‑
line loses.
In re Amy Unknown, 701 F.3d 749 (5th Cir. 2012) held
that:
A divided en banc court withdrew its opinion at 697
F.3d 306 and substituted a new opinion granting
Amy’s petition for writ of mandamus and ordering
the District Court to enter a restitution order reflect‑
ing the “full amount of [Amy’s] losses.” Paroline loses.
Casie Joins the Team
After our Petition for Writ of Certiorari had been granted, Casie
Gotro came on board as a member of the Team. For those of
you who have not yet met Casie, she graduated with a BA in
communications from the University of Houston. She worked in
the nonprofit sector for three years doing community outreach
and taught public speaking to all incoming professional staff.
She was a member of the moot court team at the University
of Houston Law Center for three years. She was a member of
UH’s inaugural VIS international commercial arbitration team
that won the regional Gambit Cup Competition and went on to
compete in Vienna, Austria, and Paris, France. After gradua‑
tion, she coached students for the UH moot court team. During
her short tenure, her students brought home two best speaker
awards and a best brief award.
Casie offices in Schneider & McKinney’s suite. Paroline was
not a new case for Casie. She was aware that Stanley had been
working on this case and was interested in the restitution is‑
sue. She had come to New Orleans and listened to the en banc
arguments. About Casie, Stanley says, “I don’t want to try a
case without her.”
The Team Participated in Moot Courts
We learned the importance of participating in moot courts. On
June 24, 2013, I had read an article in the New York Times entitled
“A Test Track for Tuning Up Supreme Court Arguments” about
the moot court program at Georgetown Law that included this:
“The moot court program, sponsored by the law school’s Su‑

preme Court Institute, is popular with members of the Supreme
Court bar, who scramble to make arrangements as soon as they
learn the court has agreed to hear one of their cases. They have
to act fast because the institute will help only one lawyer in a
case, from whichever side asks first.” In our representation of
Paroline, we and our opposing counsel requested—within 15
minutes of each other—the opportunity to come to Georgetown.
A coin was flipped and we won.
Our first moot court was in Houston on January 3rd. The
judges were Federal Defender Margy Myers, Supervisory Assis‑
tant Federal Defender Tim Crooks, Assistant Federal Defender
Mike Sokolow, Assistant Federal Defender Carolyn Fuentes, As‑
sistant Federal and Harris County Public Defender (and former
Federal Defender) Alex Bunin.
This panel was extremely knowledgeable about the § 2259
restitution issue and asked incisive questions about the statute.
Our second moot court was also in Houston on January
10th. The judges were Charles Eskridge of Susman Godfrey
(clerked for Justice White); Jeff Oldham of Bracewell Giuliani
(clerked for Chief Justice Rehnquist); Adele Hedges, former
Chief Justice of the Fourteenth Court of Appeals and now in
private practice; Erin Busby, adjunct faculty at the University of
Texas and now in private practice (clerked for Justice Breyer);
William Peterson of Beck Redden (clerked for Justice Thomas)
and Eric Mayer of Susman Godfrey.
Although these judges were not as familiar with § 2259,
four of them had clerked for Supreme Court Justices. They had
helpful comments about how they believed our arguments would
be received.
Although we were not scheduled for argument until January
22nd, the Team went to D.C. on January 16th in order to partici‑
pate in one of the wonderful moot courts at Georgetown. Dori
K. Bernstein is the Director of the Supreme Court Institute at
Georgetown Law. She was a federal appellate lawyer for 18 years
before coming to Georgetown, and she is the one who arranges
the moot courts for the Institute. I wanted to give those who
participated credit for working with us; however, the Institute
has a privacy policy that precludes their giving out the identity
of their “judges.” For this reason, I cannot thank them (by name)
for all they did for us. These judges seemed very familiar with the
Justices of the Supreme Court and were able to predict, to some
extent, how some of the Justices would react to our arguments.
These moot courts gave Stanley the opportunity to try dif‑
ferent approaches to his argument. He gave a different opening
at each of the moot courts and, at Georgetown, trotted out a
hypothetical just to see how it would go. [Note: Before the Su‑
preme Court, Stanley offered no hypotheticals.]
All of those who participated in our moot courts came
wonderfully prepared. It was obvious that each had read all of

the briefs filed by the parties, and some had read the amici briefs.
Each of the judges took on the mindset of a Justice of the Su‑
preme Court and did an excellent job of asking hard questions—
e.g., Former Chief Justice Adele Hedges of the Fourteenth Court
of Appeals was of particular assistance as she asked about the
importance of 18 U.S.C. § 3664 (e), which begins:
“Any dispute as to the proper amount or type of restitu‑
tion shall be resolved by the court by the preponderance
of the evidence. The burden of demonstrating the amount
of the loss sustained by a victim as a result of the offense
shall be on the attorney for the Government. . . .”
Later, Stanley pondered her question and reviewed all of
the Amy restitution cases. Only three Courts of Appeal had au‑
thored opinions that cited § 3664 (e). Stanley noted that §§ 2259
and 3664 (e) were both passed in 1996 and that § 3664 (e) is,
in essence, a codification by Congress of the Supreme Court’s
opinion in Hughey.
After each moot court, the judges critiqued Stanley and then
answered questions from the Team. Casie and I took copious
notes as to the questions asked and to Stanley’s answers in order
that we could review them and give Stanley our critiques. Casie
and I would also work with Stanley to help him develop concise
answers to the questions that he had been asked.

Casie Gotro used all available hours—and floor space—to
prepare materials for the case.

The Team Listened to Oral Arguments
at the Supreme Court’s Website
Anyone can go to supremecourt.gov; then, click on oral argu‑
ments; then, click on oral arguments (again); then, click on
arguments audio. This will give a list of cases. You click on the
case and it will bring up the argument.
Each member of the Team spent hours listening and relistening to these arguments from these earlier cases. Stanley
spent at least ten hours doing this. This gave us some idea of
what we should expect to hear at the Supreme Court.
The Team Attended Arguments
Before the Supreme Court
Stanley, Casie, and I made the decision to go to Washington in
November in order that we could watch two arguments before
the Supreme Court. On January 21st, we went back to the Court
and listened to another argument. These are my impressions of
what we learned before appearing on Paroline’s behalf:
0 Appearing before the Supreme Court is different. The court‑

room itself is like no other. The atmosphere could not be

0

0

0

0

more formal. Each lawyer begins the argument by saying,
“Mr. Chief Justice and May It Please the Court.” The lawyers
at each counsel table are within a few feet of the Justices. In
the vast majority of the cases before the Court, the lawyer
has been living with his or her case for years. There is so
much that each lawyer wants to tell the Court—and there
is so little time to do it.
The Justices are going to be well-prepared and appear eager
to hear the arguments. Justice Ginsburg, for example, will
often ask a detailed question that shows her knowledge of
the record.
Every Justice except Thomas is likely to ask questions. He
will often whisper to Justices Breyer and Scalia, and they
may ask a question for him. Questions often come before
a lawyer has a fair opportunity to begin the argument. It
is not uncommon for a question to be asked as early as 30
seconds into the argument.
The Justices want their questions answered. I watched as
Justice Kennedy listened to a non-responsive answer and
then said: “Counsel. Yes or no.”
Lawyers who rely on hypotheticals in support of their po‑
sition did not do well. The Justices pick apart these hypo‑

theticals and prefer to propound their own hypotheticals
to counsel.
0 Ideally, the petitioner should save time for rebuttal argu‑
ment; however, the Justices don’t really care about a lawyer’s
game plan. We watched Justice Breyer ask an interminably
long question and then request that the lawyer answer it
during his rebuttal argument. Since it was important to
Justice Breyer, the lawyer had no choice except to answer
the question; however, it did away with what might have
been a well-orchestrated rebuttal.
0 When a Justice asks a question, stop talking. Even if the
lawyer is on the second syllable of a polysyllabic word, he
or she must immediately stop and listen to what the Justice
is asking. When a Justice asks a question, a lawyer must
concentrate on what the Justice is saying rather than what
the lawyer wants to say next. I remember Justice Kagan
commenting to a lawyer that he had not answered a ques‑
tion asked by one of the other Justices.
The Team Engaged in Role Playing
As the arguing lawyer, Stanley had the final say on content;
however, Casie and I had the responsibility of trying—with
Stanley—to anticipate the Justices’ questions and to help him
prepare for the experience. Over and over again, we would go
through the drill: Stanley would begin his argument and one
or the other of us would interrupt with a question. He would
never know how long he was going to be able to argue before
being interrupted. Sometimes the questions were “soft balls”;
on other occasions, they were aggressive and argumentative.
Casie and I repeatedly said “don’t interrupt” and/or “listen to
the question.”
Two days before argument—and without telling Stan‑
ley—we rented a conference room at our hotel and tried to
make it a realistic dress rehearsal. I would call the case and
recognize Stanley. He would go to the podium and begin his
argument. Casie would become Justice Kagan and I would
become Justice Alito. After Stanley had given four arguments,
Casie and I had absolute confidence in Stanley that he was
ready to nail it.
The Team Had a Handler In D.C.
Jeffrey Green of the prestigious law firm Sidley Austin, LLP, was
our handler. Jeff had successfully argued two cases before the
Supreme Court and was a founder—nearly 20 years ago—of
Sidley’s Supreme Court Pro Bono Program. In this capacity, he
had participated in many other cases argued before the Court
and had enjoyed other victories. He also continues to work with

students at Northwestern Law in their United States Supreme
Court Clinic Practice Court. Even with all the other demands
on his time, Jeff co-chairs the National Association of Criminal
Defense Lawyers Amicus committee.
We wanted Jeff to work with us on our reply brief. He agreed
to do so if we would include his name and that of the Northwest‑
ern Law United States Supreme Court Clinic on the brief. He
did not mince words or adopt our first draft of the reply brief.
In fact, he was brutal in his criticisms of what he had read, and
that was precisely what we needed. After many conversations
with Stanley and Casie and with an open mind to their sugges‑
tions, Jeff authored our reply brief and signed off on it. From
our first meeting, Jeff was truly our handler.
As Casie has pointed out: “Jeff ’s insight into both the formal
and informal rules of the Court was invaluable. He explained
that the Justices were going to be very much interested in the
real world application and ramifications of their decision in
Paroline. He also made it clear to us that the Justices don’t care
what the various Courts of Appeal have written on our issue.”
She also described his work on the reply brief as “like watching
a chess master.”
And, to top it off, Jeff was just a great guy. On the day before
arguments, D.C. was shut down because of snow and ice, and
Sidley Austin was closed that day. Jeff drove in from his home in
Maryland to do a final brainstorm session with us—and, the next
day he showed up to be supportive as Stanley argued our case.
Anyone who is going to argue before the Supreme Court
needs a handler like Jeff.
Amy’s Lawyers—Our Opposing Counsel
Amy was not represented by a team of shoe clerks; rather, she
also had a good team. James Marsh is a graduate of the Univer‑
sity of Michigan Law School, where he participated in its Child
Advocacy Law Clinic. He was the founder of the Children’s
Law Center in Washington, D.C., and has been a witness before
Congress on children’s issues. His focus is representing victims
of child pornography and child sex abuse in criminal restitution
and civil cases in federal courts across the country.
Marsh regularly teams with Professor Paul G. Cassel, who
holds the Ronald N. Boyce Presidential Endowed Chair in
Criminal Law at the University of Utah College of Law. He
clerked for Justice Scalia when he was on the U.S. Court of
Appeals for the D.C. Circuit and then for Chief Justice War‑
ren Burger. After serving as an Associate Attorney General,
an Assistant United States Attorney, and as a law professor, he
was sworn in as a United States District Judge for the District
of Utah, where he served for five years before returning to the
academic community.

Buck, Stan, and Casie brave the elements before facing the heat in the courtroom.

The Team’s Day at the Supreme Court
On January 22nd, we arrived early at the Supreme Court. We
attended the morning briefing in the Lawyer’s Lounge. The Clerk
of the Court explained the order in which the cases were to be
heard, where at counsel tables the lawyers should sit, and how
much time each lawyer would have for argument. [Note: Because
we had counsel for Paroline, the Government, and Amy each
arguing, each lawyer had only 20 minutes—hardly enough time.]
We went through security and were escorted into the court‑
room, where we took our seats at counsel table. Stanley was
mentally prepared and appeared to be at ease. He had with
him a file folder that, when opened, contained four statutes,
two definitions, and two case citations taped to the folder—and
nothing else.
Chief Justice Roberts called our case and recognized Stan‑
ley, who went to the podium and began, “Mr. Chief Justice and
May It Please the Court.” When Stanley stood up, I moved into
his chair with my joint appendix and notes so that I could pro‑
vide page numbers from the record if a Justice asked for them.
Stanley spoke for 70 seconds before being asked the first
question. Each of the Justices—except for Justice Thomas—asked

questions. They each seemed concerned with the congressio‑
nal intent expressed in § 2259 that mandated compensation
for victims; yet, they had difficulty reconciling a claim for $3.4
million in restitution for a defendant who had possessed only
two images of Amy.
The moot court and role-playing experiences had prepared
Stanley. He did not have a single question asked of him that he
had not heard earlier during our preparation. At the end of 15
minutes, Stanley sat down and we heard arguments from the
Government and from Amy.
During these arguments, it was Casie’s and my responsibility
to take note of what was said and to suggest to Stanley what we
believed to be appropriate for his rebuttal argument. We did this.
When Stanley returned to the podium, he nailed it—as
we anticipated that he would. Amy had suggested that a de‑
fendant should have joint and several liability with all other
similar defendants and could seek contribution from them.
Stanley pointed out that Congress would never have envisioned
a meeting of sex offenders to determine who had most harmed
a victim. Stanley returned to § 3664 (e) and emphasized that
Congress had codified the Court’s decision in Hughey. And
he concluded with what we all agreed to be a critical point:

that Judge Davis had done precisely what a District Judge is
expected to do—he had been a gatekeeper; he had considered
the reports of the competing experts and made a judgment as
to their credibility; and he had made his decision only after
having reviewing the extensive briefing that had been submitted
by the lawyers, having two contested hearings and a lengthy
conference in chambers.
We were so proud of Stanley when he sat down because
he had zealously and competently represented Doyle Randall
Paroline. In a high compliment to Casie and me, Stanley has
said that he could hear our voices in his head when he was
answering questions from the Justices and giving his rebuttal
argument.
Some Observations
Appearing before the Supreme Court is like playing the World
Series, the Superbowl, and being in a Tony winner on Broadway.
For me, this was a once-in-a-lifetime experience, and after
being a lawyer for more than 50 years, I wanted it to be a fun
experience. My wife Robyn and three of my partners and their
wives came to hear the argument. In order to get tickets for the
wives, our firm paid $600 for some entrepreneurs (i.e., street
people) to stand in line all night. Stanley and his wife Susan
had some two dozen family members and friends who also
attended. After the argument was over, Stanley and I hosted
a lunch for all those who had come to cheer us on and began
to unwind.
Over the years, Stanley and I have visited about how lawyers
can quickly become close friends when they endure a crisis ex‑
perience. For the Team, Paroline was a physically and mentally
challenging roller coaster ride. I will never forget the joy of being
a member of the Paroline Team.
What Happened to Amy’s Uncle?
As you would expect, Amy’s uncle was prosecuted for his abuse
of Amy. He was the defendant in a Pennsylvania State Court
and in a United States District Court in Pennsylvania. In each
case he was assessed a sentence that provided for confinement
in a penitentiary. And, not surprisingly, as part of his federal
sentence he was required to pay $6,000 in restitution for Amy’s
benefit. Did I miss something along the way? $6,000 for the
horrible abuse that Amy endured from him and a claim for
$3.4 million against Doyle Randall Paroline for possessing two
images of her.

No One—Except for Those Who Have Been
There—Understands How Much Time It Takes
to Prepare for an Appearance Before the
Supreme Court
Almost every day since Stanley and I became a team, we talked
on the telephone or communicated by email. Stanley worked
with Tom Moran on the briefs that were filed at the Fifth Circuit
and also on the Petition for Writ of Certiorari. After Certiorari
was granted, Tom prepared the first draft of the merits brief.
Romy Kaplan offices in Schneider & McKinney’s suite and
has worked on Paroline since before he became a member of
the State Bar. He authored a paper on our issue that Stanley
presented at an Advance Criminal Law Course. When Stanley
and Casie were preparing for argument, Romy was spending
at least an hour a day or with Stanley and Casie propounding
questions. He had attended en banc arguments in New Orleans
and had listened to the judges there ask questions of Stanley.
Romy also worked as a research assistant for Stanley during
the preparation of the merits brief and oral argument. Romy
came to D.C. on January 20th and was there to help in any way
that he could.
It was when Stanley and Casie were working on the merits
brief that Casie began to show her brilliance and patience. Stan‑
ley gives her credit for being the architect and designer of our
presentation in the merits brief. During the month before the
merits brief was due, Casie and Stanley worked at least five hours
a day on the brief. During the last two weeks of that month, they
were putting in ten hours a day. When it came time to prepare
the oral argument, Stanley began, on December 13th, to put in
five to ten hours a day until we left for D.C. on January 16th.
Casie was by his side for many of those days.
Stanley has commented that the most important thing Casie
said was, “Stan, the Supreme Court is just another court and
the judges are just judges.” I believe that Stanley is right when
he says that Casie was the glue that held our Team together.

My Thoughts
At some time before this Term of Court ends, we will have an
opinion in Paroline, and then I will be able to tell you the rest
of the story in Part II of this series.
The Team hopes that our experience in Paroline might help
you in the future if you have a restitution case or if you have a
case that makes it to the Supreme Court.
Buck Files, a member of TCDLA’s Hall of Fame and past president
of the State Bar of Texas, practices in Tyler, Texas, with the law firm
Bain, Files, Jarrett, Bain & Harrison, PC.
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n a Sunday after‑
noon, Maris Crane1
was pulled over by the
Austin police for failing
to show proper Texas reg‑
istration stickers on her car.
When the officer asked her for
identification, she refused multiple
times, telling the officer that she would
not give him her driver’s license because he
did not have any authority over her. Ms. Crane ex‑
plained that because the car was her personal property she was
using to “travel,” she was not required to register it with the State
of Texas. When the officer requested her information several
more times, she passed him a stack of papers bearing seals from
several government departments and the phrases “Sovereign
Living Soul” and “UCC 1-207’’ printed on them. Ms. Crane
began filming the encounter after the officer took the stack of
papers. The officer called dispatch for backup when he realized
the documents were false. He, and the arriving officers, then
blocked in Ms. Crane’s car and placed stinger spikes in front of
and behind the car to keep her from driving away.
The officer’s response may at first appear to be an over‑
reaction to Ms. Crane’s behavior. She only made a few legally
questionable statements, presented some false documentation
with forged departmental seals, and videotaped the police en‑
counter. None of those events seem so egregious that a police
officer should feel the need to call for backup and block in a

car with other cars and
stinger spikes. For the
officers, however, these
statements, the false
documents, and the fail‑
ure to show proper Texas
registration stickers painted a
completely different picture. That
picture was one of an individual as‑
sociated with the sovereign citizen move‑
ment (sovereign citizens), a recent movement that
believes the United States government is illegitimate, attempting
to usurp each individual’s sovereign rights. The Federal Bureau
of Investigation has recently recognized the sovereign citizen
movement as a domestic terror threat for their extreme antigovernment beliefs and violent attacks upon peace officers.2
People that espouse these beliefs often end up in the crimi‑
nal justice system. Once there, they are often thought to be
mentally ill and incompetent to stand trial. Sometimes they are,
sometimes they are not. This article intends to shed light on this
quickly growing population, who many of us will encounter in
the criminal courts.

I. What Is the Sovereign
Citizen Movement?
The sovereign citizen movement arose from the ashes of the
Posse Comitatus, a 1970s extremist racist group that believed

the county was the highest seat of government because all other
levels of government had engaged in a conspiracy to destroy
and override the Constitution.3 Sovereign citizens are not a mi‑
litia or organized group with established leadership.4 Sovereign
citizens are typically individuals or loosely associated groups
of true believers.5 This makes them a difficult group to track or
count. Although there is no established leadership in the move‑
ment, there are several well-known sovereign citizens who are
prominent in the media and justice system.6 In addition, some
sovereign citizens host seminars (for a hefty fee) in which they
teach newcomers the intricacies of freeing oneself from the il‑
legitimate United States government and fighting it legally.
Sovereign citizens believe that the United States govern‑
ment is illegitimate and operating outside of its jurisdiction.7
According to sovereign citizen theory, the United States was
once governed by “common law,” when everyone was a sover‑
eign, not subject to any oppressive laws, taxes, or regulations.8
At some point, the United States departed from the “common
law” system, replacing it with admiralty law, which governs the
sea and international commerce.9 Because of this, sovereign
citizens do not recognize the United States or state law, believ‑
ing that the change to admiralty law marked the transition of
the United States from government to corporation.10 Sovereign
citizens believe that their status as sovereign citizens exempts
them from the United States laws and tax system.11 Whereas in
common law, where citizens would be free men, under admi‑
ralty law, the United States government subjugates all citizens
by eliminating the rights given to individuals by the Declaration
of Independence and Bill of Rights.12
Sovereign citizens differ on when this usurpation of rights
occurred.13 Some believe it occurred with the passage of the
Fourteenth Amendment, which created Fourteenth Amendment
citizens—essentially slaves under admiralty law.14 Others argue
it occurred when the Federal Reserve Act was passed in 1913.15
The most prominent view, called Redemption Theory, postulates
that it occurred in 1933 when the United States departed from
the gold standard.16 Regardless of when it happened, sovereign
citizens believe it marked the government’s declaration of people
as animals, enabling the largest genocide in the world’s history.17
The derivation of each person’s individual sovereignty is the
cause of the sovereign citizen movement.18
Redemption theorists believe that the 1933 departure from
the gold standard as the backing for United States currency
marks the replacement of “common law” with admiralty law.19
At this time, they believe, the United States government was
dissolved due to bankruptcy, resulting in the reformation of the
United States as the United States government-corporation.20
To fund foreign trade agreements and pay off debts to foreign
countries, the United States began to use its citizens as col‑

lateral.21 The United States, now a government-corporation
operating under admiralty law, registers people as collateral by
way of birth certificates and social security numbers issued at
birth.22 Each citizen’s projected lifetime earnings were gathered
in a “strawman” account in the United States Department of
Treasury when any United States citizen is born.23 These ac‑
counts contain any amount from $300,000 to over more than
$20 million.24 The individual’s rights are then split between the
flesh-and-blood individual and the corporate individual created
by the “strawman” account.25
Sovereign citizens believe that they can free themselves
from the illegitimate United States government.26 By freeing
themselves from the government, sovereign citizens believe they
regain the rights that have been stolen.27 To do so, a sovereign
citizen gives notice to the government that he or she is revoking
United States jurisdiction by filing legitimate Internal Revenue
Service and Uniform Commercial Code forms.28 This process
may also include the destruction or return of the sovereign
citizen’s license, birth records, marriage license, and social se‑
curity card.29 For a non-Redemption theorist, these documents
inform the United States that the individual has reclaimed his
sovereign citizenship and is therefore no longer subject to his
own personal debt and United States laws, taxes, and registra‑
tion requirements.30 If the individual is a Redemption theorist,
he or she believes that once these forms are filed, it compels the
Internal Revenue Service to release the funds from the corporate
account created for that particular individual’s birth.31
Once they have declared themselves sovereign from the
United States government, sovereign citizens consider them‑
selves to be “nonresident aliens” who live upon United States
land, but are free of any legal attachment to state or federal
government.32 After declaring their sovereignty from the United
States government, sovereign citizens are free men or women,
subject only to common law.33 The United States courts, which
operate under admiralty law, do not have jurisdiction over
them.34 Only “common law” courts set up randomly through‑
out the country by different sovereign citizens have jurisdiction
over them.35
Newcomers to the sovereign citizen movement often find
this task particularly difficult, and enroll themselves in expen‑
sive schools and seminars.36 More experienced sovereigns teach
seminars in which they educate newcomers on how to renounce
their United States citizenship.37 Other seminars educate new‑
comers on how to interpret and apply the law.38 Several of these
seminars even teach newcomers how to exploit money from
the Internal Revenue Service, whether or not they believe in
the Redemption Theory.39 There is even a non-ABA-accredited
sovereign citizen law school where sovereign citizens can pay
to learn the law.40

Although the sovereign citizen movement may seem like it
does not merit national attention or the labeling of the members
as domestic terrorists, sovereign citizens often draw attention to
themselves by harassing law enforcement, court, and govern‑
ment officials. Many times this takes the form of “paper ter‑
rorism,” but there have been several incidents where sovereign
citizens have acted out violently against these officials. Their
behavior toward those associated with the court, government,
and law enforcement is generally in furtherance of their belief
that the United States government is illegitimate.41 They will
engage in paper terrorism against those they believe interfere
with their status as sovereign living souls by filing liens against
others’ real property or flooding the courts with nonsensical
documents.42 The liens are used as a means of damaging credit or
financial history.43 During legal proceedings, sovereign citizens
will also file massive amounts of court documents containing
nonsensical language, archaic secondary sources, and overruled
case law (typically from the nineteenth century).
Sovereign citizens have their own language, which twists
the definitions of seemingly ordinary words—such as “citizen,”
“common-law court,” and “birth certificate”—to support their
theory. The problem with this language is that there is no dic‑
tionary to interpret it. One can only translate these nonsensical
documents if they have been trained to do so. Sovereign citizens
often flood the courts with thousands of these documents, filing
briefs questioning everything from the in personam and subjectmatter jurisdiction of the court to asserting the illegitimacy of
the court using overruled case law and a mishmash of secondary
sources—the Bible, the Magna Carta, and other legal documents
dating back to the early medieval times.
Some sovereign citizens’ behavior has escalated beyond
paper terrorism, taking the form of aggravated assault and mur‑
der. It becomes emotionally taxing when their beliefs continue
to be questioned by everyone around them.44 In 1995, an Ohio
sovereign citizen pulled a gun on an officer during a traffic stop.45
In February 2010, after years of ranting about the illegitimacy
of the Internal Revenue Service, a Texas sovereign citizen flew
a private plane into an Austin Internal Revenue Service build‑
ing, killing one tax collector and himself, injuring thirteen oth‑
ers.46 In May 2010, father and son sovereign citizens shot and
killed two Arkansas police officers after being stopped for an
illegitimate license plate.47 Most recently, the Arizona man who
shot U.S. Representative Gabrielle Giffords and eighteen others
(ultimately killing six) at a constituent meeting was identified
as a sovereign citizen.48
However, most sovereign citizens do not encourage vio‑
lence. Most believe that although violence may become neces‑
sary because of the despotic illegitimate United States govern‑

ment, it is still a last resort.49 Although violence is a last resort for
most sovereign citizens, they do believe that the Second Amend‑
ment ensures the right of individuals to kill politicians such as
the president, senators, congressman, government employees,
and court officials.50 This is the Second Amendment’s primary
purpose. Any other protection given by the Second Amendment
is incidental.51 Beliefs like these and the numerous violent acts
by sovereign citizens led the Federal Bureau of Investigation to
classify sovereign citizens as domestic terrorists.52
Attorneys may have difficulties interacting with sovereign
citizens because of their beliefs concerning attorneys. For in‑
stance, sovereign citizens believe that if an attorney represents
sovereign citizens in court instead of allowing them to defend
themselves, then those persons become a ward of the court.53 In
addition, lawyers themselves are not viewed as citizens because
they have received a title of “esquire,” which sovereign citizens
believe is a title of nobility.54 A title of nobility precludes an
individual from having citizenship.55 Also as members of the
American Bar Association, attorneys are franchisees of an il‑
legitimate government-corporation that licenses its franchisees
and regulates their activities.56 For these reasons, sovereign citi‑
zens strongly distrust attorneys.

II. How Can I Tell If My Client
Is a Sovereign Citizen?
A sovereign citizen does not look or sound a particular way.
Typically, in their everyday life, they are indistinguishable from
the non-sovereign citizen. They are able to carry on intelligent
conversation, make jokes, and hold a job. Only when the con‑
versation turns towards law and the government, or individuals
are charged with a crime, do they become vocal about their
beliefs and reveal their affiliation.
This is the problem with recognizing a sovereign citizen.
Even when asked outright, a sovereign citizen typically will not
call him or herself a “sovereign citizen.”57 Instead they will an‑
swer that they are individuals seeking the truth, not a “statutory
person.”58 What makes sovereign citizens even more difficult to
identify is that the movement does not appeal to any one particu‑
lar demographic.59 Unlike the Posse Comitatus, the exclusively
white radical militia group from which the sovereign citizen
movement evolved, the sovereign citizen movement appeals
to all races, all ages, all political leanings and affiliations—to
people from all walks of life.60 What connects all people lured
into the movement is a common belief that the “system” has
targeted them in some way.61
There are certain clues that can help you discern if you are
dealing with a sovereign citizen, the first being the way individu‑

als sign their name. Sovereign citizens often sign their name III. Is Your Sovereign Citizen
in peculiar ways.62 For example, they might write their names
Competent to Stand Trial?
in all capital letters.63 They may also intersperse their names
with seemingly random punctuation,64 for instance placing a Sovereign citizens have a bizarre, almost nonsensical belief
colon between first and last name or first and middle name. This system that is impenetrable to those not in the know. The first
might look like “Edgar: Allan Poe” or “Edgar Allan: Poe.” Or time a lawyer meets a client who introduces him or herself as a
maybe even write “Edgar Allan of the Family Poe” to indicate sovereign living soul, the lawyer may raise an eyebrow. When the
sovereign status. Sovereign citizens who are proponents of the client follows the odd statement with the proclamation that his
Redemption Theory believe that the use of odd composi‑
or her arrest was illegal because the government does not
tion or punctuation in names signifies that they
have jurisdiction or authority over them, that at‑
are flesh-and-blood people, not the corporate
torney’s (completely reasonable) first response
shell that government established at their
may be to consider whether there is some
birth. In addition, sovereign citizens may
mental illness affecting the client’s com‑
write “under duress,” “Sovereign Liv‑
petency.73 The client certainly does not
The Arizona man who
ing Soul” (SLS), or a copyright symbol
make a better case for himself when he
shot U.S. Rep. Gabrielle
as part of their signature.65 They may
tells the attorney his status as a foreign
Giffords and 18 others
even write “No Liability Accepted”
alien, free from his corporate identity,
near their signature if they possess a
with
natural human rights not afforded
was identified as a
valid driver’s license or other govern‑
to a Fourteenth Amendment citizen.
sovereign citizen.
ment identification.66
The few studies on the subject, however,
Also look for the odd or seemingly
conclude that sovereign citizens typically
inane use of secondary legal materials, stat‑
will be competent to stand trial.
utes, and overruled, misunderstood, or outdated
Most psychologists and researchers believe
case law. Their correspondence and other self-produced
that a sovereign citizen is not incompetent to stand
documents will frequently reference these types of legal mate‑ trial simply by virtue of being a sovereign citizen. Although
rials.67 Sovereign citizens believe these legal references prove sovereign citizens’ beliefs appear to be delusional, they typi‑
their theories conclusively; whenever they write to or speak cally are not considered delusions sufficient for the diagnosis
with non-sovereign citizens, they will cite these cases and sec‑ required for incompetence.74 Delusional disorder, the men‑
ondary legal sources—such as Corpus Juris Secundum,68 the tal illness with which a sovereign citizen would most likely
1215 Magna Carta, or treaties with foreign governments—to be diagnosed, requires that the belief be a non-bizarre delu‑
explain and prove their point.69 Also be on the lookout for the sion.75 The types of delusions that qualify for the diagnosis
phrase “UCC 1-207” or anything having to do with the Uniform are personally held and could possibly happen in real life,
Commercial Code.70 Because sovereign citizens believe that the and generally relate to the person’s perception of life events.76
Uniform Commercial Code frees them from their Fourteenth Common examples of qualifying delusions include believing
Amendment citizenship to the United States, they write it in that someone is conspiring against you, or that people are
their correspondence, put it on bumperstickers on their cars, or talking about you.77
write it on currency or with their signature if they have legally
However, widely held and culturally sanctioned beliefs that
issued licenses.71
might be considered delusional in other cultures, but are recog‑
The third indicator that a client might be a sovereign nized in one’s own culture, often do not qualify for a diagnosis
citizen is a history of minor criminal charges. These charges of delusional disorder.78 For example, many commonly held
might include failure to pay taxes or creation of false license religious beliefs may sound delusional to some people. Although
plates, driver’s licenses, and other government documents.72 they may sound delusional, they are culturally non-native beliefs
These seemingly innocuous charges arise from a refusal to shared by many individuals and therefore not delusions. Because
contract with the “illegitimate” United States government. sovereign citizen beliefs are shared by up to, and maybe exceed‑
Although not every client with these charges will be a sov‑ ing, 300,000 people, the psychologists and researchers who have
ereign citizen, most likely any sovereign citizen an attorney studied the subject conclude that the sovereign citizen’s odd,
sees will have them.
seemingly delusional beliefs have been sanctioned and accepted
by too many to be considered delusions.79

In addition, sovereign citizens will typically not be found
incompetent to stand trial because their beliefs do not interfere
with their social and occupational functioning.80 Often sovereign
citizens will be successful in their careers.81 For example, Ms.
Maris Crane from the excerpt above successfully held a posi‑
tion as a paralegal at a prominent legal firm for almost 20 years.
When attorneys first see their clients, they are in the throes of
legal distress. Psychiatrists believe that sovereign citizens would
be more preoccupied with their sovereign beliefs in a legal situ‑
ation.82 More useful indicators of whether a sovereign citizen’s
beliefs are delusional include pre-arrest, social, and occupational
functioning and baseline level of preoccupation.83
There are, however, instances when a sovereign citizen may
be found incompetent. Psychologists and researchers believe
that for sovereign citizens, factors other than their beliefs de‑
cide competency issues. The biggest factor is an actual mental
illness.84 Jared Lee Loughner, the sovereign citizen who shot
Representative Giffords in 2012, was diagnosed as schizophrenic,
in addition to being identified as a sovereign citizen. At the
beginning of the criminal proceedings, a psychologist found
Loughner incompetent to stand trial, diagnosing him with un‑
differentiated schizophrenia. Although he did espouse sovereign
beliefs, he also exhibited diagnostic criteria for a mental illness,
outside of the delusional thought content that was similar to
sovereign beliefs. Psychologists agree that holding sovereign
beliefs does not mean that an individual has a mental illness;
however, a person could have these beliefs and still suffer from
a mental illness.85
Courts have also held that sovereign citizens are not pro‑
tected by a “good faith” defense because of their beliefs.86 The
Sixth Circuit recently ruled that a sovereign citizen’s belief that
the law does not validly constrain him is not an appropriate
matter-of-law defense.87 In that case, a sovereign citizen provided
an officer with a false license when he veered off the road.88
This license bore the seal of both the Department of Homeland
Security and the White House, as well as the phrase “All Rights
Reserved: Non-Assumpsit” and references to the 1887 United
States Supreme Court case Mugler v. Kansas and “Title 42, Sec‑
tion 1983 United States Code.”89 The officer arrested him for
knowingly counterfeiting the seal of a government agency as
well as possessing a false United States identification.90 The court
reasoned that the “good faith” defense did not apply because the
sovereign citizen rejected the authority of the federal and state
government and law. This did not stop him from knowingly
making and possessing the false identification.91
Ultimately, sending a sovereign citizen for a competency
evaluation is an attorney’s judgment call. If the evaluating psy‑
chologist or psychiatrist is unaware of the sovereign citizen

movement and beliefs, the individual may appear delusional
because the belief does not appear to fit a cultural standard.
In most criminal cases where the psychologist or psychiatrist
recognizes sovereign citizen theories in a defendant without an
underlying mental illness, the evaluator will make a finding of
competency to stand trial.92 Courts are generally becoming much
more aware and far less tolerant of sovereign citizen beliefs and
combative attitudes towards government officials, court officials,
and the government in general.93
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Five Things You Need to Know
About the Texas SR-22
(A Peek Behind the Insurance Curtains)

Jay Freeman

I

n addition to being a proud member of Texas Criminal De‑
fense Lawyers Association, I am also a Texas insurance agent
who has specialized in the issuance of the Texas SR-22 form for
over 30 years. As I speak to groups around the state, it seems I
hear the same questions over and again regarding the impact an
SR-22 can have on your clients and their families’ automobile
insurance. Therefore, I hope you will allow me this opportunity
to share some information from an insurance agent’s perspective
that might be of benefit to you and your clients.
Let me begin by addressing the actual SR-22 form itself.
A Texas SR-22 (or Financial Responsibility Form) is actually
an endorsement that is attached to an insurance policy; this
is why your client cannot just purchase the form by itself—it
is actually part of the policy to which it is attached. The way I
usually explain the SR-22 to clients is to describe it as a tool used
by the Texas Department of Public Safety (DPS) that transfers
responsibility of monitoring the policy status to the insurance
company that issued the SR-22.

The State of Texas requires that an SR-22 be filed for many
different reasons, such as:
multiple no-insurance tickets,
an occupational or essential needs driver’s license,
an unpaid judgment for a liability claim,
convictions for driving under the influence of alcohol or
drug-related offenses,
excessive violations,
just to name a few . . .
When an SR-22 is issued and filed with DPS, this action
obligates the insurance company that issued the SR-22 to con‑
stantly monitor the status of the policy to which the SR-22 is
attached and notify DPS of any changes in that policy’s status.
The SR-22 itself has an effective date but no expiration date. It
is good until the issuing company notifies DPS that the policy
has terminated (however DPS does require that the insuring

company submit an updated copy of the SR-22 every two years).
When the policy is terminated, the issuing company submits
another form called the SR-26, which cancels the SR-22.

(1) Not every insurance company
will issue an SR-22
Even though DPS advises people to obtain the SR-22 from their
insurance carrier, many insurance companies consider the SR22 to be “high-risk” and will initially refuse to issue the form.
If the client tries to force the issue, this action will usually flag
the policy for non-renewal—and seldom results in the client
receiving the SR-22 within a timely period. You see, the Texas
personal automobile policy contains a provision that allows a
company to cancel a policy if the license of a driver is suspended
or revoked. Many insurance companies simply delay the SR-22
until the license status shows “suspended” and then cancel the
policy. In addition, even the companies that will issue the SR-22
typically move the family’s business into their “high-risk” side
of companies upon renewal, and it will normally take several
years to earn their way back to better rates.

(2) The SR-22 impacts all drivers and
vehicles listed on the policy
Although the problem might lie with the child who got into
trouble while away at college, the ramifications of the SR-22
affect all drivers and vehicles listed on the policy. Because a
single driver cannot be rated using a different set of underwriting
guidelines in a single policy, all drivers and vehicles are forced
into the “high-risk” policy. Although it is possible to separate a
single driver onto another policy, this is often impractical be‑
cause it restricts who is covered to drive which family vehicles. In
addition, most insurance companies offer generous multi-lines
discounts, so a problem with a family’s automobile insurance
can also result in large premium increases in other insurance
policies like their homeowners insurance.

(3) If your client elects to obtain the SR-22 from
an outside source, the SR-22 must be written
on a non-owners/operators policy
This is absolutely the most important advice you can give your
client regarding their SR-22. In order to avoid the problems
listed above, many clients elect to obtain the SR-22 from a sec‑
ondary source. This is often a very good idea, but without your
guidance they could find themselves making a mistake that
could be financially devastating. Most people will just go to
the first insurance agency they see advertising SR-22s and ask

to purchase one as inexpensively as possible. This agency will
typically issue a liability-only policy on whatever vehicle your
client happens to be driving that day. The problem is that your
client has now automatically terminated his current insurance
coverage on that vehicle without even knowing it.
The problem lies in the Texas Personal Auto Policy, specifi‑
cally in the Termination Section of Part F: General Provision.
Under this section, Rule C reads as follows:
AUTOMATIC TERMINATION—“If at any time, you
obtain other insurance on your insured auto, any similar
insurance provided by this policy will terminate as to that
auto on the effective date of the other insurance.”
This dilemma can be easily overcome by simply advising
your client to obtain the SR-22 by purchasing an operator’s policy
(also commonly referred to as a non-owner’s policy). This type
of policy solves the problem because it insures only the client as
a driver and does not provide duplicate coverage on a specific
vehicle. Therefore it completely avoids the automatic termina‑
tion rule in the Texas Personal Auto Policy.

(4) Your client’s primary carrier will not
necessarily discover the SR-22 or any
subsequent conviction
Your client has absolutely no requirement or obligation to no‑
tify their insurance company of any changes to their driving
record or the need for an SR-22 filing. It is the responsibility
of the insurance company to determine if there are any factors
that might impact the premium, and as a matter of business,
many insurance companies do not normally perform an indepth underwriting review prior to offering to renew a client’s
policy. Due to the substantial cost of performing these reviews
(consider that a driving record costs a company around $10 per
insured, then multiply that by the number of people insured by
any given company and one can imagine the expense), many
insurance companies rely on a client’s claims history to deter‑
mine premium changes. It often occurs that many convictions
are never discovered.

(5) Advise your client to avoid obtaining
the SR-22 thru the Texas Automobile
Insurance Plan Association
Because of a lack of experience in dealing with the Texas SR22, some insurance agents will attempt to provide the form by
selling your client a non-owners policy written thru the Texas
Automobile Insurance Plan Association (TAIPA)—commonly

referred to as the “state pool.” This path creates its own set of
problems for both you and your client. First, an SR-22 is not
issued by the agent. An application with a request for the SR-22
is submitted to TAIPA in Austin. TAIPA issues an SR-22, which
is sent directly to DPS and the policy is assigned to a company
admitted to write automobile insurance in Texas. Once that com‑
pany receives the assignment, they are charged with producing
the policy documents (including the SR-22) and mailing those
documents to the client. As you can imagine, it might be weeks
if not months before your client actually receives the SR-22.
I’m sure you can foresee the problems this can cause in
providing an occupational driver’s license (ODL). Additionally,
it is important to keep in mind that this is not a voluntary rela‑
tionship as far as the assigned company is concerned. They are
being forced to provide this coverage for your client. Therefore,
many of these companies are actively looking for a reason to
cancel your client’s policy, which can easily be found in your
client’s license status. Even though your client has a valid ODL,
his driver’s license status at DPS will show as suspended. Since

the assigned company is not required to provide insurance for
a driver with a suspended license, they can simply cancel the
policy and remove themselves from the risk. This can launch the
client into a vicious circle of continuously replacing the SR-22
in order to keep the ODL in force.
In closing, thank you for allowing me the opportunity to
share, and I hope you will find this information helpful while
assisting your clients in solving their driving privilege problems.
Jay Freeman is a licensed Texas insurance
agent with over 30 years experience,
specializing in the issuance and placement
of the Texas SR-22. He is the owner of
ConceptSR22.com and Accurate Concept
Insurance in Dallas, Texas. In addition to his
insurance career, he is also an accredited State
Bar Sponsor and regularly presents CLE courses for Criminal
Defense Groups and Bar Associations around the state. Jay is a
proud member of TCDLA and DCDLA.
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Dear       :
I am mailing you because I represented you in a case in which DPS assesses sur
charges. DPS has now implemented an “Incentive Program” which could substan
tially
reduce your total surcharge amount. To qualify, your household income must be
between 125% and 300% of the current federal poverty level (for amounts see 2nd
link below).
If you are approved for the program, your current assessed surcharges are reduced by
50% (plus fees), and you are credited with any amounts already paid. (If you have
paid more than the reduced balance, DPS will not give refunds.)
In the case of multi-year surcharges (e.g., DWI), you only have to apply once.
If accepted, my understanding from DPS is that their intention is to then waive
completely the surcharges for the remaining years, if any.
If you are accepted but then fail to pay in full the reduced amount within 6 months,
your driver’s license will be suspended until you make payment, but the amount you
will have to pay will remain the reduced amount. This reduced amount must be paid in
a lump sum (no installments or payment plan).
Please note that as to “new surcharges” (surcharges from a new and different case),
the following language from the 2nd link below applies: New Surcharges -- If addi—
tional surcharges are assessed within 90 calendar days of reduction approval, those
surcharges will be automatically reduced and a letter sent with the new balance due.
The original due date remains the same. If new surcharges are assessed 90 days or
more after the reduction approval, a new application will be required.
This is a brand new program, and my information is based on what I have read and on
speaking with DPS, so please understand that I could have some details wrong or they
could change as the program is implemented. I think this is important and wanted to
get the information to you as soon as possible.
The application process requires some effort and documentation, but if you think you
may qualify, the benefits of the program should make it worth your time and effort.
Given the way the Incentive Program is structured, the sooner you are accepted, the
greater the financial benefit you will receive. So, if you think you may qualify,
apply now.
Here are links to detailed information about the Incentive Program and how to apply:
http://gritsforbreakfast.blogspot.com/2013/09/dps-announces-incentive-programrollout.html?utm_source=feedblitz&utm_medium=FeedBlitzEmail&utm_content=79553&utm_
campaign=0&m=1
https://www.txsurchargeonline.com/(S(lawd15pszoggb5liavrffage))/Indigence.aspx
https://www.txsurchargeonline.com/(S(0yz1ygswtpinhbeghf1mdxpr))/FAQ.aspx

More general information regarding surcharges:
http://www.txsurchargeonline.com/(S(m2vfdzqzqqrneuvwntwlsrnp))/default.aspx
http://www.txdps.state.tx.us/DriverLicense/drp.htm
Finally, here are a couple of examples showing the amount of savings that could be
obtained through this program:
1) For purposes of figuring the current balance owed to be reduced by 50%, it is the
current year’s balance; but for purposes of giving credit for past amounts paid, it
is the amounts paid in all years.
For example, a person with DWI surcharges pays the full $1000 in the 1st year.
At the beginning of the 2nd year, she qualifies for the Incentive Program, and so
her current balance of $1000 is reduced to $500, she is credited for the payment
of $1000, and so her balance is 0 (with no refunds given) (and with the 3rd
year’s surcharges waived).
2) It is very much to the client’s advantage to be approved for the Incentive
Program as early as possible.
A best case scenario is that a person convicted of DWI is accepted in the beginning
of the first year. His initial balance of $1000 is reduced to $500, and the 2nd and
3rd year’s surcharges are waived. So, a total of $3000 in surcharges is reduced to
$500 total.
Andrew J. Forsythe
Williams & Forsythe
1100 West Ave.
Austin, TX 78701
Tel.: (512) 477-9959 Fax: (512) 477-9262
email: aforsythe4@austin.rr.com

Andrew Forsythe graduated from UT Law School in 1978 and has practiced criminal law
in Austin ever since. He and his wife Rosalinda have four great kids, two great
sons-in-law, three wonderful grandkids, and three dogs, whose behavior varies.

List of Useful Websites for Texas
Free Legal Research
Barrett Hansen & Prof. Elizabeth McKenzie

T

he following list of useful websites for criminal law practi
tioners in Texas is by no means complete or authoritative. It
is really just the result of my law professor sister in Massachusetts
trying to teach me to be a better researcher. There is also a wealth
of information out on the internet on various practitioners’ websites
and blogs. These resources, and many others, are easy to find with
a well-crafted Google search. We hope you find something in this
list that is helpful to you.

General Texas State Law Research
1. CASEMAKER on State Bar of Texas website (good for
pulling cases and shepardizing);
2. Google Scholar (http://scholar.google.com/) Great for
starting your research and narrowing your topic. To get
their Advanced Search, there are three paths: a) google
“Google Scholar” and choose Advanced Search from

the results; b) at the Google Scholar site, select the “old
venerable look” from the bottom left corner, and then
“Advanced Search” is an option to the right of the search
button; or c) at the modern Google Scholar site, select the
arrow in the search box next to the magnifying glass icon,
and you will have the Advanced Search option. );
3. UT Austin Law Library Research Guides (http://tarlton.law
.utexas.edu/research/research-guides.html) Includes very
in-depth guides on Texas legal research with hyperlinks—
way beyond my list);
4. Texas State Law Library Research Page (http://www.sll.state
.tx.us/research/texaslaw.html) With all the law links above
& more, including municipal codes;
5. Travis County Law Library (http://www.raviscountylawlibrary
.org/research_links2.html) Handy links to online resources
for briefs, Texas and federal statutes and constitutions, lots
more administrative law links, court rules, and other law

and legislative libraries
6. Texas Law Help—“Helping low-income individuals solve
civil legal issues” (http://texaslawhelp.org/) Good to refer
people to if they just want advice so they can handle their
case themselves. Also a good place to get an overview of
an area of law you may not be particularly familiar with
7. Any published article you want from Hein or PubMed or
any of the fee services can be obtained for free through
your local library
8. 
Travis County Law Library (www.traviscountylawlibrary.org
/research_links2.html) Handy links to online resources
for briefs, Texas and federal statutes and constitutions, lots
more administrative law links, court rules, and other law
and legislative libraries
9. Jury Charge Bank—Harris County (www.justex.net/courts
/criminal/JuryChargeBank/Default.aspx)
10. Statutes, Codes, Legslative Research:
Texas Legislature, Constitution & Statutes (www.statutes
.legis.state.tx.us/) Search by citation or word
	Texas Legislature, Bill Search (www.legis.state.tx.us
/Search/BillSearch.aspx) Search for bills by sponsor, topic,
committee and/or action
	Texas Legislation, Index to Sections Affected (www.lrl.state
.tx.us/legis/isaf/) Search by code or bill
	State Office of Administrative Hearings (www.soah.state
.tx.us/)
	
For research on Texas Legislative intent:
Archived broadcasts of Senate session and public hearings
held at the Texas State Capitol may be viewed from the
Senate RealMedia Video Archives page (www.senate.state
.tx.us/avarchive/)
	(www.house.state.tx.us/video-audio/) Some hearings
are available as videos through this site, but if it was not
videotaped, there will still be an audio recording of the
hearing, as House committee clerks are responsible for
recording audio of every public hearing. You may listen
to these recordings in CD or cassette format in the House
Communications, Video/Audio Services office, located in
the John H. Reagan Building at 105 West 15th St., Room
330, Austin (just north of the state Capitol). Copies of the
audio recordings may be purchased for a fee. For more
information, call (512)463-0920. You may send your
signed Open Records Request letter via fax to (512)4635729 or mail to the Texas House of Representatives, c/o
Video/Audio Services, P.O. Box 2910, Austin 787682910.

seizure vehicle” produced results limited by these terms. Very
powerful search engine;
2. Justia (http://law.justia.com/) Federal & state statutes,
federal regulations, federal court decisions, U.S. Constitu
tion. Browse and a simple search. Test the search function
before assuming you have found everything—it’s simpler
and you need to know how all the search engines work on
the free websites!)
3. Public Library of Law (www.plol.org/Pages/Search.aspx)
Federal court cases; state court decisions from all 50 states
(only back to 1997); federal and state statutes, federal regu
lations and court rules, state court rules as posted to the
web, legal forms that can be ordered via email

Related Federal Sites
1. 
USA.gov (www.usa.gov/) Portal for federal government
agencies, state, local and tribal government websites
2. GPO FedSys—Government Printing Office (www.gpo.gov
/fdsys/) GPO identifies itself in this manner: “The core
mission of Keeping America Informed, dated to 1813 when
Congress determined to make information regarding the
work of the three branches of Government available to all
Americans. The U.S Government Printing Office (GPO)
provides publishing and dissemination services for the
official and authentic government publications to Congress,
Federal agencies, Federal depository libraries, and the
American public.”
3. OpenCongress (www.opencongress.org/) Non-partisan,
nonprofit bill tracker that also tracks the money & influence
in Congress
4. PACER and RECAP (www.recapthelaw.org/) Firefox
required, PACER is the official way to access the docket
and filings for federal courts. It costs per page, and it is not
hugely expensive, but can add up for a large document.
Look first to see if some kind person has posted the docu
ment you want to the RECAP archives. Be a good web
citizen, and anytime you use PACER yourself to download a
document, donate a copy to the RECAP archives!

Specific Areas of Interest
Collateral Consequences:
www.abacollateralconsequences.org /CollateralConsequences
/RetrieveValues?id=Texas

Federal Law Research

Basic Guide to Effects of Criminal Convictions on Immigration
Status:
http://immigrantdefenseproject.org/criminal-defense/padilla-pcr
www.law.cornell.edu/uscode/text/8/1182

1. OYEZ (www.oyez.org/) Search all published Federal cases by
keyword(s). For example, the search string “Texas search and

ALRs and DL Suspensions/Surcharges:
SOAH web site: www.soah.state.tx.us/

DPS Driver Eligibilty: https://txapps.texas.gov/txapp/txdps
/dlreinstatement/login.do
Pay Surcharges and Sign Up for the Indigency or New
Incentives Program:
www.txsurchargeonline.com/default.aspx
Failure to Appear to Take Care of Traffic Ticket:
www.texasfailuretoappear.com/
NHTSA.gov (SFST and DRE Training and Resources for Law
Enforcement):
1. An example of publications from NHTSA: Challenges and
Defenses II: Claims and Responses to . . . [PDF])
2. SFST Student Manual 2009 (www.888oviohio.com/pdf
/DWI_STUDENT_2009.pdf)
3. For SFST Papers and Manuals (www.nhtsa.gov
/search?q=sfst&x=-1054&y=-12)
4. HGN (www.nhtsa.gov/people/injury/enforce/nystagmus
/hgntxt.html)
Drug Identification/Information:
(www.drugs.com/imprints.php)
Criminal Lab Certification/Accreditation:
(www.txdps.state.tx.us/CrimeLaboratory/LabAccreditation
.htm)
BAT Operator’s Manual:
(www.txdps.state.tx.us/CrimeLaboratory/documents
/BATOperatorManual.pdf)
Standard Operating Guidelines: Evidential Breath Alcohol
Instrument Calibration:
(www.txdps.state.tx.us/CrimeLaboratory/documents
/OSD-CAL-01.pdf)
Best Practices Collection, Packaging, Storage, Preservation, and
Retrieval of Biological Evidence:
(www.txdps.state.tx.us/CrimeLaboratory/documents
/labBP01BestPractice.pdf)

Other Research Resources Not Spe
cifically Dealing With Criminal Law
1. Council of State Governments (www.csg.org/) A regional
multi-state organization serving all three branches of
state government, helping them shape policy and solve
problems—an excellent resource for reports and data
2. National Conference of State Legislatures (www.ncsl.
org/) A bipartisan organization that serves all 50 states’
legislators by providing technical assistance and research
on a variety of issues—an excellent resource for legal
researchers as well
3. Texas Secretary of State (www.sos.state.tx.us/) You have to
dig, but there are full text statutes and rules here on a variety

of topics, from the UCC to Elections to border relations—
worth a look
4. Texas Attorney General (www.oag.state.tx.us/index.shtml)
Law enforcement, forms, studies with quotable data,
Offenses by Punishment Range, AG Opinions and Grants
Applications!
5. Offices of the United States Attorneys bulletins (www
.justice.gov/usao/eousa/foia_reading_room/)
6. Join TDCAA so you can access their monthly articles and
postings. They also offer some very useful publications that
prosecutors routinely rely on.

List of a Few Sites Associated
With Various Law Schools
1. Duke Law Library (www.law.duke.edu/lib/researchguides
/intresearch) Free legal research
2. Georgetown (www.ll.georgetown.edu/guides/freelowcost
.cfm) Free or low-cost legal research
3. Cornell University Legal Information Institute (www.law
.cornell.edu/uscode/text/8/1182) Free legal research
4. Kent College of Law (www.oyez.org) Free legal research on
constitutional issues

Improving Your Research Skills
1. A wonderful, free tutorial from Sarah Glassmeyer at CALI:
The Law Student Guide to Free Legal Research on the
Internet (http://freelaw.classcaster.net/about/)
2. Google Law search: (http://scholar.google.com/intl/en
/scholar/help.html)

Barrett A. Hansen has been a solo criminal
law practitioner in Austin, Texas, since she
retired from the Travis County DA’s Office
in 2010. She received her JD from the
University of Oklahoma College of Law in
1988.

Elizabeth M. McKenzie was Director of the
Moakley Library at Suffolk University Law
School in Boston, Massachusetts, from
1996–2014. She was previously Head of
Readers Services at St. Louis University,
from 1986–1996. She has taught many
law students and graduate students basic and
advanced legal research skills and thinks practicing lawyers
need to know more ways to find reliable free resources on the
Internet.

Keep On Keepin’ On…
Sarah Roland
W

e signed up for a reason. It is not about the money. We
are severely underpaid to begin with. We accept that. We
signed up because we believe in an ideal. That everyone—no
matter financial means, race, creed, education, lifestyle—de‑
serves the best representation possible. We fight injustice—even
systemic injustice. We do not differentiate between the hours
or the effort we pour into retained versus appointed cases. We
lose sleep over all cases just the same. Our families know the
sacrifices we make—the time, the stress, and that we frequently
dig into our own pockets. We know these people depend on
us. We are all that stands between them and the complete and
often abrupt loss of liberty and freedom, between them and
the infinite wealth, resources, and power of the State. We know
we must stand firm. We believe in justice for all. We are courtappointed lawyers.
And we are officers of the court. It is reasonable to expect to
be paid (albeit at the built-in reduced rate) for work performed.
That expectation is not unique to this profession. We swear to

the time designated and work performed in our fee vouchers. So
what does it say when a judge slashes our bills? The message is
loud, clear, and unacceptable. It says we lied. We lied about the
hours designated or the work performed or both. Think about
it. Is there any other party who the court blatantly calls out as a
liar . . . other than the accused, of course? It also says we should
not have worked so hard on the case—that we should not have
invested so much time, that it is not worth it. We should not
have done more than the constitutional minimum. It is insult‑
ing—insulting to us, to our clients, and to the system of justice.
It is a slap in the face.
Perhaps before a judge or an administrator slashes a bill,
the lawyer should be consulted. If there is a question about the
work performed or time expended, perhaps the lawyer should
be given a chance to explain if necessary. To explain yes, it is
possible to have performed all of the listed work because our
hours are not just 8 to 5 Monday through Friday. To explain
that just because the courthouse is closed for the weekend or

a holiday does not mean we are not working. To explain that
yes, we have sacrificed sleep and—most importantly—time with
our families to perform this work. After all, would not a judge
want that same courtesy?
Certainly, there will always be budgetary constraints in any
governmentally funded program. We are not ignorant to that
fact. The unfortunate reality is that most of us have become
accustomed to our bills being cut; that it is just a given. But
let us think about what message that sends to us, to the people
we represent, and to the public. It is a message that screams we
are not worth it. Our clients are second-rate to those who are
blessed enough to have money. It is no wonder court-appointed
lawyers get a bad rap.
And it is no wonder that it is hard to continually find ex‑
perts who will agree to work on court-appointed cases. Again,
money is the issue. Always. And it is never easy or fun to ask for
money. To have to beg for money from a closed fist, to be told
no. However, it has to be done. We have an obligation to ask
for adequate money for experts and investigators when the case
calls for it even if we have been retained. When we do not get it,
we have an obligation to ask again and to preserve the record.
When we have used it all and still need more, we are required to
ask. We should not be made to feel bad about it. And we should
not expect to be told “no.” After all, this is the constitutional
minimum for effective representation and due process. Judges
who know find the funds and a way to make the budget work.
We all need to be asking. Repeatedly. Otherwise, a fair trial and
justice will remain luxuries that only the wealthy can afford.
The problem with all of this is that the real bottom-line
impact is not on the court-appointed lawyer but on indigent
people accused of crimes. Why would a lawyer agree to take
court appointments and do a good job—the same job as he
would do for a paying client—knowing that the pay will be de
minimus, that most of the time you will basically lose money
by taking these cases or work for next to nothing, and that you
will constantly be told you should not have worked that hard
or much?
Every time we fill out and turn in a bill, we have a choice
to make. Do we record all of the time we have spent on a case
with a full awareness that we will not be paid for that work, or
do we preemptively cut our bills ourselves in hopes to appease
those in power? I say be honest—record all of the time you have
spent on a case. It can only benefit all of us. What that tells a
judge is what actually goes into a case to do it right—that justice
is not cheap. It tells the judges that we spend the time, that we
are willing to work hard—equally hard—for all of our clients.
It will only improve our reputations with our colleagues, our
clients, and judges.

Is there incentive for us to perform our absolute best de‑
spite consistent underpayment? Yes. There is personal pride
and satisfaction in a job well done. We all also have reputations
to uphold. After all, in our chosen profession our reputations
are everything. These intangibles mean more than money to
us. We are not all hall-of-fame lawyers, but we do more than
the constitutional minimum. And judges should embrace that
because it betters the entire justice system. We all do our best,
everything we can, every time, in every case. We will never be
satisfied with the constitutional minimum. We are defenders; the
government has to go through us. We do it because we know we
are often the very last and only ones to stand for people when
all too often their own friends and families have abandoned
them. We stand.
The problem with an indigent defense plan that caps a law‑
yer’s compensation at a minimum dollar amount is that it dis‑
courages good lawyers, diligent lawyers, hard-working lawyers,
smart lawyers from taking appointments. It encourages lawyers
to plead out court-appointed cases. After all, why spend the time
and effort if you do not get paid for the time and energy a trial
takes if it is easier and quicker to sign plea papers? In turn, that
encourages judges to appoint those lawyers who take appoint‑
ments for the quick check.
It is upsetting and insulting to have your bill slashed. But
it is even more frustrating that the result of this system is to
discourage the good, smart, diligent, hard-working lawyers from
taking appointments to the detriment of all of those people who
are financially unable to afford a lawyer on their own. Shame on
any such system and the individual players who contribute to it.
We refuse to contribute to a system so eager to plead everyone
out, and we believe even the poorest among us deserves a good,
hard-working defense lawyer who is not just concerned with the
bottom line. Satisfaction with the status quo or constitutional
minimum is just not in our DNA. To us, it is not about the
money; it is about the ideal.
As my dad always said, keep on keepin’ on . . .
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Supreme Court
When a defense expert who examined the defendant testifies that the defendant lacked
the requisite mental state to commit a crime, the prosecution may offer evidence from a
court-ordered psychological exam for the limited purpose of rebutting defendant’s evidence. Kansas v. Cheever, 134 S. Ct. 596 (2013).
The Kansas Supreme Court vacated D’s murder conviction, holding that he had not waived his
Fifth Amendment privilege and that the federal court-ordered psychiatric examination should not
have been used against him at trial. Certiorari was granted to consider whether the Fifth Amend‑
ment prohibited the government from introducing the evidence to rebut expert testimony offered
in support of a voluntary intoxication defense. The U.S. Supreme Court unanimously vacated the
Kansas Supreme Court and remanded.
The U.S. Supreme Court reaffirmed the rule that where a defense expert who has examined the
defendant testified that the defendant lacked the requisite mental state to commit an offense, the
prosecution was allowed to present psychiatric evidence in rebuttal. In the instant case, the prosecu‑
tion elicited testimony from its expert only after D offered expert testimony about his inability to
form the requisite mens rea due to the temporary and long-term effects of D’s drug use. The testi‑
mony of the government expert rebutted that of D’s expert. The court therefore did not violate the
Fifth Amendment when it allowed the prosecution’s expert to testify that D made a choice to shoot
because the State permissibly followed where the defense led.

Fifth Circuit
The pleadings of pro se inmates, including petitions for state post-conviction relief, are
deemed filed at the time they are delivered to prison authorities. Richards v. Thaler, 710
F.3d 573 (5th Cir. 2013).
Campbell v. State, 320 S.W.3d 338 (Tex.Crim.App. 2010), made clear that under Texas law the
pleadings of pro se inmates, including petitions for state post-conviction relief, are deemed filed when
they are delivered to prison authorities, not when they are received and stamped by the court clerk.
Although in Howland v. Quarterman, 507 F.3d 840 (5th Cir. 2007), the Fifth Circuit declined to ap‑
ply such a mailbox rule, the conclusion in Howland—that Texas does not apply the prison mailbox
rule in criminal proceedings—was contradicted by the Campbell holding that the rule does apply in
criminal cases. Applying a mailbox rule, only 351 days elapsed between Texas prisoner’s state and
federal habeas filings; thus his federal petition was filed within AEDPA’s one-year statute of limita‑
tions. The Fifth Circuit reversed the district court’s dismissal of the federal petition as untimely.
D showed at best a possibility—and not the requisite reasonable probability—that the
outcome would have been different but for the district court’s error in considering the
outdated version of USSG § 5D1.1. United States v. Cancino-Trinidad, 710 F.3d 601 (5th
Cir. 2013).
The district court committed plain error by imposing a supervised release term on deportable

alien D under an outdated version of USSG § 5D1.1 that did
not included § 5D1.1(c), which advises that supervised release
should “ordinarily” not be imposed on deportable aliens. How‑
ever, this error did not affect D’s substantial rights, warranting
reversal on plain-error review, because the court’s comments
indicated implicit consideration of the deterrent effect of su‑
pervised release on D and because D’s substantial criminal
history supported the necessary finding that the imposition of
supervised release would provide an added measure of deter‑
rence and protection based on the facts and circumstances of
this case.
Where undefined predicate offenses are not commonlaw offenses, a court should derive their generic, contemporary meaning rather than examining how the
predicate offenses are defined in the codes of most
states. United States v. Cabecera Rodriguez, 711 F.3d
541 (5th Cir. 2013).
Overruling a number of panel decisions, the en banc Fifth
Circuit held that where undefined predicate offenses are not
common-law offenses, a court should derive their “generic,
contemporary meaning” from the common usage of their
terms as stated in legal and other well-accepted dictionaries,
rather than examining how the predicate offenses are defined
in the criminal codes of most states. Under this rubric, the
Fifth Circuit determined that the undefined term “sexual
abuse of a minor” in USSG § 2L1.2 includes any offense with
a victim under 18; further, the Fifth Circuit determined that
“statutory rape” in § 2L1.2 includes sexual intercourse with
a person below the age of sexual majority as defined by the
jurisdiction where the crime occurred. Accordingly, the Fifth
Circuit rejected D’s argument that his Texas conviction for
sexual assault of a “child” under 17 was outside the generic
definition of these terms.
Though in 2004 D had encounters with state police, a
federal probation officer, and a federal court, he was
not “found” by immigration authorities until 2010;
therefore, the statute of limitations had not elapsed at
the time of D’s indictment. United States v. CompianTorres, 712 F.3d 203 (5th Cir. 2013).
For the crime of being found unlawfully in the United
States after deportation, in violation of 8 U.S.C. § 1326, being
“found” requires that the alien’s physical presence be discov‑
ered and noted by immigration authorities, and the illegality
of the alien’s presence must be reasonably attributable to im‑
migration authorities.
The Fifth Circuit noted an intra-circuit split about
whether a general motion for judgment of acquittal preserves
a sufficiency-of-the-evidence claim that turns on a purely le‑
gal question that was not specifically preserved in the district
court; however, the court declined to address this because D

lost even under the more generous de novo standard.
District court did not err in applying a vulnerable vic
tim enhancement under USSG § 3A1.1(b)(1) based on
the age of the children in the pornography. United
States v. Jenkins, 712 F.3d 209 (5th Cir. 2013).
Although the specific offense guideline already contains
an enhancement for victims under age 12, the “vulnerable
victim” enhancement may still apply when the victims are
especially vulnerable due to their age. The Fifth Circuit also
rejected D’s argument that even if the victims were especially
vulnerable with respect to the production of child pornogra‑
phy, they were not especially vulnerable with respect to the
crimes of which D was convicted (receipt, distribution, and
possession of child pornography).
A state habeas petitioner’s disclaimer of an argument
has the same effect as his failure to raise it in the first
place. Johnson v. Cain, 712 F.3d 227 (5th Cir. 2013).
Federal district court did not err in dismissing Louisiana
defendant’s federal habeas petition as unexhausted; even if D
fairly presented in state court his federal claim that his attor‑
ney interfered with his right to testify, D explicitly disclaimed
that federal argument twice (once in the state habeas court
and once on a state appeal of that ruling) and relied solely on
a state ground for relief. Moreover, the failure to exhaust could
not be excused because D lacked good cause for the procedural
default and because he did not show that this dismissal would
result in a fundamental miscarriage of justice.
District court committed reversible plain error in basing D’s supervised-release revocation sentence on the
court’s perception of D’s rehabilitative needs. United
States v. Culbertson, 712 F.3d 235 (5th Cir. 2013).
Under United States v. Garza, 706 F.3d 655 (5th Cir. 2013),
it is error to consider rehabilitative needs in imposing or length‑
ening a supervised-release revocation sentence; moreover, the
error was plain in light of Garza, even though Garza did not
clarify the law until this case was already on appeal. Further‑
more, the error affected D’s substantial rights because, in giv‑
ing D a sentence that was three times his Guideline range, the
district court repeatedly referred to D’s need for rehabilitation,
including after defense counsel specifically questioned why
the sentence so greatly exceeded the Guidelines. Finally, the
Fifth Circuit determined that it would exercise its discretion
to correct this error and remanded for resentencing.
D, a sophisticated computer user, downloading child
pornography from a peer-to-peer network and storing
it in a shared folder accessible to other users amounted
to distribution under 18 U.S.C. § 2252A(a)(2)(B). United
States v. Richardson, 713 F.3d 232 (5th Cir. 2012).

Furthermore, application of a Sentencing Guideline en‑
hancement under USSG § 2G2.2(b)(6) for use of a computer
did not constitute impermissible “double counting.” Double
counting is prohibited only if the relevant Guideline expressly
forbids it, and the Guideline here does not. Furthermore, the
offense of conviction can be committed in a way that does not
involve a computer. Finally, any error would have been harm‑
less in light of the district court’s clear statements that it would
have imposed the same sentence regardless of the correctness
of the Guideline calculation.

Court of Criminal Appeals
To support a deadly-weapon finding under Tex. Code
Crim. Proc. art. 42.12, the weapon must have facilitated
the associated felony offense; D’s mere exhibition of a
deadly weapon during a felony was not covered by this
provision. Plummer v. State, 410 S.W.3d 855 (Tex.Crim.
App. 2013).
A deadly weapon finding under Article 42.12, § 3g, was
not supported because there was no evidence that D’s posses
sion of a pistol facilitated his possession of body armor by
a felon. Both the body armor and the pistol were used for a
common purpose—looking like a security guard—but neither
offense facilitated or furthered the commission of the other.
CCA deleted the deadly-weapon finding and affirmed the con‑
viction for unlawful possession of body armor by a felon.
D was properly denied an instruction on voluntariness
because even if he had ingested one medication thinking it was a different one, he still voluntarily ingested
that medication. Farmer v. State, 411 S.W.3d 901 (Tex.
Crim.App. 2013).
The question was whether the evidence at D’s DWI trial
entitled him to a jury-charge instruction on voluntariness.
COA held that D was entitled to a voluntariness instruction.
CCA reversed COA and affirmed the trial court. Whether D
took Ambien by mistake or on purpose was irrelevant to the
court’s analysis of whether there was a voluntary act under Tex.
Penal Code § 6.01(a), because the proper inquiry was whether
he voluntarily picked up and ingested prescription medica‑
tion. This was not a case of unknowingly or unwillingly taking
medication; this was a case of knowingly taking a medication
but mistakenly taking the wrong one, and D was involved in
two accidents because of his mistake.
The jury instructions properly defined the punishment
range of a third-degree felony because there was no conflict between Tex. Penal Code §§ 19.05(b) and 12.35(c),
the state-jail felony deadly-weapon enhancement was applicable to criminally negligent homicide, and its applica-

tion was not contrary to legislative intent. Chambless v.
State, 411 S.W.3d 498 (Tex.Crim.App. 2013).
“The statutes’ plain language and placement within the
Penal Code is evidence of their distinct purposes and sub‑
jects: one defines the offense, the other defines the offense’s
punishment range. Section 19.05—found in Chapter 19, titled
‘Criminal Homicide’—defines criminally negligent homicide
as ‘caus[ing] the death of an individual by criminal negligence.’
Although classifying criminally negligent homicide as a statejail felony, it makes no mention of an applicable punishment
range. Section 12.35—in Chapter 12, titled ‘Punishments’—
defines how state-jail felonies shall be punished.”
A trial court must sua sponte give an accomplicewitness instruction when the evidence raises the issue
under the theory that the witness was a party as a coconspirator. Zamora v. State, 411 S.W.3d 504 (Tex.Crim.
App. 2013).
“Furthermore . . . when the issue of a trial court’s failure
to give an accomplice-witness instruction is raised on appeal,
a court of appeals should first determine whether a trial court
erred by failing to sua sponte give that instruction before it
considers whether a defendant preserved his complaint for
appeal, a matter that is pertinent to a harm analysis. Because
it failed to address the question of charge error in the first
instance, we hold that the court of appeals erred by deter‑
mining that [D] forfeited his jury-charge complaint by failing
to request an accomplice-witness instruction that was based
specifically on a co-conspirator theory of party liability. We,
therefore, reverse the judgment of the court of appeals and
remand[.]”
COA did not have the benefit of a recent Supreme
Court determination that a drug-sniffing dog on a
homeowner’s porch to investigate the contents of the
home is a search. Rivas v. State, 411 S.W.3d 920 (Tex.
Crim.App. 2013).
D was charged with two counts of possession of a con‑
trolled substance with intent to deliver. A dog sniff at his front
door led to the charges. He filed a motion to suppress, which
the trial court denied. D then pleaded guilty. D appealed that
the court erred in denying his motion to suppress. COA dis‑
agreed and affirmed the convictions. D filed for discretionary
review arguing that COA erred under Florida. v. Jardines, 133
S. Ct. 1409 (2013). In Jardines, the Court held that using a
drug-sniffing dog on a homeowner’s porch to investigate the
contents of the home is a “search” within the Fourth Amend‑
ment. Jardines was handed down 12 days after COA decided
this case. Accordingly, CCA vacated COA’s judgment and re‑
manded.
Due to insufficient evidence and conflicting testimony

of medical experts, the State did not prove beyond a
reasonable doubt that D acted with negligence. Britain
v. State, 412 S.W.3d 518 (Tex.Crim.App. 2013).
A jury convicted D of manslaughter and injury to a child
for recklessly causing the death of her stepdaughter. COA held
there was insufficient evidence that D was “aware of but con‑
sciously disregard[ed] a substantial and unjustifiable risk” as
required to prove recklessness. COA reversed the trial court
and acquitted on both counts. CCA granted the State’s peti‑
tion to answer one question: Should COA have reformed the
verdict to the lesser-included offense of criminally negligent
homicide rather than rendering a verdict of acquittal? CCA
affirmed COA.
When COA held that there was no evidence of the required
mental state of recklessness under Tex. Penal Code § 6.03(c) for
manslaughter, COA did not also find that there was evidence
of the lesser mental state of negligence for criminally negligent
homicide purposes. CCA could not say that the State proved
that D acted with negligence, as one could not impute to D as
a layperson the standard of care of medical professionals, and
there was no evidence on the standard of care an ordinary
person should have been held to or that showed D should have
been aware of the risk.

the legal determination that D was in custody. COA apparently
focused only on the first part of the test, without addressing
the second that required the appellate court to analyze de novo
whether the facts determined by the trial court amounted to
custody. Because the factual findings were inadequate to assess
whether the circumstances fit within a certain custody situ‑
ation described in case law, further findings were necessary.
CCA reversed and remanded with instructions to abate to the
trial judge for supplemental findings.
Written findings are required in all cases concerning
voluntariness. Vasquez v. State, 411 S.W.3d 918 (Tex.
Crim.App. 2013).
Tex. Code Crim. Proc. art. 38.22, § 6 clearly requires that
the trial court make written findings in all cases concerning
voluntariness; the statute has no exceptions. No findings of
fact were filed here, and COA erred by not abating for such
findings. CCA remanded for the trial court to determine (1)
whether the original, unrecorded interview of D was custodial
in nature, (2) whether D was Mirandized prior to the origi‑
nal interrogation, (3) if not, whether the police deliberately
employed an unconstitutional two-step interrogation process,
and (4) if they did, whether curative measures were taken be‑
fore the second confession.

Even if evidence had been presented at trial that decedent’s blood was not on the knife found in D’s car, it is
unlikely that such evidence would have overcome the
testimony of witnesses who saw D with a knife, saw
D use a knife, or were injured by a knife D wielded,
whether or not it was the same knife in his car after the
offense. Ex parte Holloway, 413 S.W.3d 95 (Tex.Crim.
App. 2013).
CCA held that D was not entitled to habeas relief from
his manslaughter conviction based on post-conviction DNA
testing of blood on a knife. The absence of decedent’s DNA
from the blood was not clearly exculpatory, as testimony from
witnesses indicated D stabbed people during the fight; even if
the knife was the tangible evidence the jury relied on to convict
D, ample “intangible” evidence supported the conviction, and
clear and convincing evidence did not show that no reasonable
juror would have convicted D with the new DNA evidence.

Releasing a sergeant from further testimony did not violate D’s right to compulsory process because evidence
that sergeant believed the arresting officer was untruthful during an unrelated incident was inadmissible under
Tex. R. Evid. 608(b). Freeman v. State, 413 S.W.3d 198
(Tex.App.—Houston [14th Dist] 2013).
Furthermore, the trial court properly denied D’s lesserincluded offense instruction for misdemeanor DWI because
an expert witness’ fingerprint analysis linked D to both prior
DWI judgments. The jury charge correctly stated the appli‑
cable law by requiring the jury to find beyond a reasonable
doubt that D was twice convicted of an offense related to the
operating of a motor vehicle while intoxicated.

COA erred by failing to (1) apply a de novo standard
of review to the trial court’s legal determination that D
was in custody when he made incriminating statements,
and (2) abate the appeal for further findings of fact.
State v. Saenz, 411 S.W.3d 488 (Tex.Crim.App. 2013).
Because the matter of whether appellee was in custody
when interrogated was a mixed question of law and fact that
did not turn on credibility or demeanor, CCA applied a def‑
erential standard of review to the assessment of the circum‑
stances surrounding the interrogation and a de novo review to

Exigent circumstances did not justify the warrantless
entry and search of D’s home; officer’s testimony did
not support a concern for the child’s safety but instead
showed his reasons and actions upon entry were focused on preserving evidence. Turrubiate v. State, 415
S.W.3d 433 (Tex.App.—San Antonio 2013).
D appealed his conviction for possession of marijuana. In
a 2012 opinion, this court reversed D’s conviction after con‑
cluding the trial court erred in denying D’s pretrial motion
to suppress. CCA agreed “that probable cause to believe that
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illegal drugs are in a home coupled with an odor of marijuana
from the home and a police officer making his presence known
to the occupants do not justify a warrantless entry.” However,
CCA remanded for COA to decide (1) whether the State made
the argument at trial that exigent circumstances existed re‑
garding the imminent risk of harm to a child allegedly inside
the home and, if not, (2) whether COA may nonetheless ad‑
dress that argument on appeal as an alternative basis to uphold
the trial court’s denial of the motion to suppress.
COA held here that the totality of the circumstances did
not reveal any evidence from which it would be reasonable to
infer that any exigency existed requiring a warrantless entry
into D’s home. COA reversed the trial court’s order on the
motion to suppress and remanded.
Trial counsel’s deficient performance in failing to take
the statutory steps to depose an eyewitness prejudiced
D because D’s conviction was dependent on the complainant’s credibility, and the eyewitness’ testimony
would have corroborated the most important points of
D’s version of events and contradicted complainant.
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