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Samuel E. Bassett

The Future

O

President’s
Message

ne challenge of life is to grapple with the reality that your time on Earth will pass,
sooner or later. As the saying goes, “None of us are getting out of here alive!” In the
context of our professional lives, this is also true even if we go on to other things after we
leave the practice of law.
One of my goals as President is to cultivate young leaders in the criminal defense bar. This
past week, we announced the winner of the 2015 Charles Butts Scholarship in the amount
of $5,000 for a third-year law student with a demonstrated interest in criminal defense. This
year’s winner, Allison Arriola, is a St. Mary’s law student with many accomplishments in her
tenure as a law student. As those on the executive committee can tell you, the competition
for this scholarship was fierce. We had twenty-one (21) applicants, and I would have been
comfortable awarding the scholarship to almost any of the applicants. In fact, more than one
executive committee member asked the question, “Can we give out more than one scholar‑
ship?” Congratulations to Ms. Arriola, and we look forward to awarding the scholarship
to her at our February Board meeting and President’s trip to New Orleans. If you haven’t
signed up, join us for some Federal Law CLE, a renewing of the TCDLA spirit, and perhaps
a cocktail or two in the French Quarter.
What is apparent to me from reading the applications is that the future of a zealous
criminal defense bar in Texas is bright. It is remarkable to me how many young law students
see the need for the ideals of our Constitution to be carried out through zealous criminal
defense. Another remarkable reality that I learned in reading the applications is the amount
of indebtedness that can accompany a law degree in the 21st century. Many of the applicants
report a student loan debt exceeding $100,000 for their college and law school education.
Even more remarkable to me is that many of those same applicants intend to work in the
area of indigent defense through either Public Defender offices or doing a majority of court
appointment work. This attitude is inspiring to me.
My urging for all of you more experienced lawyers is to take a young lawyer or law stu‑
dent under your wing. The energy, enthusiasm, and idealism can rekindle your professional
soul. We all need this from time to time.
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Joseph A. Martinez
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Executive
Director’s
Perspective

e hope all of our members and Voice recipients had a wonderful Holiday Season. We
look forward to a very prosperous New Year.
Thanks to our course director, Rick Wardroup (Lubbock), for the CDLP Capital Litiga‑
tion/Mental Health CLE in South Padre Island in November. Thanks to everyone’s help we
had 77 attendees.
Thanks to our course directors, Tim James (Nacogdoches) and Jani Maselli (Houston),
for the Upholding Justice One Client at a Time held in Nacogdoches in November. Thanks
to everyone’s help we had 30 attendees.
Thanks to course directors Kerri Anderson-Donica (Corsicana), Marjorie Bachman
(Austin), Heather Barbieri (Plano), and Jim Darnell (El Paso) for the Defending Those Ac‑
cused of Sexual Assault seminar held in Austin in December. Thanks to everyone’s help we
had 143 attendees.
Thanks to our course directors, Patty Tress (Denton) and Chris Abel (Flower Mound),
for the 8th Annual Jolly Roger Hal Jackson Memorial Criminal Law CLE held in Denton in
December. Thanks to everyone’s help we had 77 attendees.
The board of TCDLA takes very seriously the input of the attendees of our TCDLA/CDLP
CLE. The evaluations turned in at the end of every CLE are compiled and shared with all of
the speakers and board members. Speakers use the evaluations to improve their presentations.
TCDLA is now in its 45th year. Thanks to our members, whose generous support makes
all of this possible.
Weren’t able to attend this year’s Rusty Duncan event? You can order the DVD and get
CLE credit. Please go to our website for more information and to order. Do you need CLE
credit and can’t attend our seminar training? Please call the Home Office (512-478-2514)
for a list of the DVDs and accompanying CLE credit.
Don’t have a local criminal defense bar in our area? Would like to re-energize and jumpstart your organization? Are you interested in forming a local criminal defense bar? Need
help getting organized? Please contact Susan Anderson (Dallas), seapd@aol.com, Laurie Key
(Lubbock), lauriekeylaw@gmail.com, or Carmen Roe (Houston), carmen@carmenroe.com,
co-chairs of the TCDLA Affiliate Committee.
Good verdicts to all.

Attorney Shortage in
Parole Revocation Hearings
The Texas Board of Pardons & Paroles is experiencing a
shortage of attorneys to take appointments in parole
revocation hearings in the following counties: Cameron,
Ector, Jefferson, Lubbock, McClennan, Nueces, Potter,
Val Verde, and Webb. The Board appoints attorneys
only in very limited circumstances. In deciding when
to appoint an attorney, the Board considers indigency,
case complexity, and the parolee’s ability to articulate
or present a defense or mitigation evidence. The pay
certainly is not great ($75 per hour for the initial two
hours and $35 per hour for every hour after the second
hour), but the parolees in these cases are truly among
the most needy.
Those interested in being placed on the appointment
list for parole revocation cases should visit the Parole
Board’s website at www.tdcj.state.tx.us and click on
“Forms” to download an application and to obtain more
information on representing parolees in parole revocation hearings. TCDLA is planning to make training
for parole revocation representation available to its
members. Information on training will be published in
Voice for the Defense and on the TCDLA listserve. TCDLA
will also be encouraging the Parole Board to lobby the
legislature to increase the current schedule for attorney
fees in parole revocation cases.
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Congratulations to Alyssa Arriola, Winner of
the Inaugural Charles Butts Scholarship
lyssa Arriola has been announced as the recipient of the inaugural
$5,000 Charles Butts Scholarship for a 3L student interested in
criminal law. From an impressive array of applicants with outstanding
achievements, Alyssa, who has worked as an intern with the United States
Magistrate Judge Ronald G.
Morgan and with the Staff
Attorney’s Office of the Texas
Court of Criminal Appeals,
was chosen. Alyssa currently
works as a pro bono intern
with Goldstein, Goldstein &
Hilley in San Antonio while
attending St. Mary’s School of
Law. She received her BS from
the University of Texas in Public
Relations, Advertising, and
Applied Communication and a
BA in Rhetoric & Writing in 2013.

Online CLE from TCDLA
Too swamped in the new year to get your CLE in
seminars? Did you know that TCDLA hosts more
than 60 videos online where you can get yours
as time permits? See the wide range of topics
available on www.tcdla.com

Robert Pelton

A

Ethics &
The Law

ll of you have heard the song “Rudolph the Red-Nosed Reindeer” and are familiar with
its main character, Rudolph. Rudolph was created in 1939 by Robert May, an employee
of Montgomery Ward. Although sources vary as to whether May created the story of Rudolph
to promote sales at the Christmas season, or to give as a gift to his young daughter to bring
her comfort, May was doing his best to keep his job and comfort his child because Ms. May
was dying of cancer.
May was picked on and bullied as a child, and the story of Rudolph was based on those
personal experiences. Rudolph was Santa’s ninth reindeer, mocked by the other reindeer
because of his shiny red nose. Like May, Rudolph was mocked and bullied, but in the end,
Rudolph became the hero when he was chosen to lead Santa’s sleigh on a foggy Christmas Eve.
Johnny Marks, Robert May’s brother-in-law, actually wrote the song “Rudolph the RedNosed Reindeer.” My friend Carol Erickson remembers Johnny Marks, who served as a captain
in the Army during World War II. Carol’s dad served in the same unit as Johnny. After the
war, Carol remembered Johnny coming to her house wearing a red suit and driving a new
red Cadillac. Johnny tried to pitch the song to many popular singers, including Dinah Shore,
Perry Como, Bing Crosby, and Frank Sinatra, but none were interested. At the urging of his
wife, my hero and family friend Gene Autry recorded the song in 1949. It was an immediate
hit and became one of the top songs in music history, selling millions of copies. .
“Rudolph the Red-Nosed Reindeer” has become a piece of modern folklore and a meta‑
phor for overcoming obstacles, embracing our differences, and recognizing everyone’s unique
potential. As you review the lives of your clients in an ethical manner, you may find a little
or a lot of Rudolph in them. Your client may have come from a broken and dysfunctional
home, or perhaps struggles with learning disabilities or mental issues. It is important to get
your client’s full life history. The recommendation is that you go back three generations in
your client’s life. No matter how bad and bleak the case looks, there may, and probably will,
be some social redeeming qualities.
It is our job to zealously defend our clients in an ethical manner. If your client is a veteran,
get all of his records, whether good or bad. Also get a copy of the school and medical records.
Do not forget to have your client stop all social media, especially Facebook. Serious prosecu‑
tors will be checking to see what a defendant has posted. If your client is in jail, warn him to

be aware letters can be read and may be used against him and to
beware of phone calls from jail. Be mindful of conversations in
the hallways at the courthouse. It has happened that bystanders
including law enforcement have testified about what they heard.
Once your investigation is complete, you may find your
“Rudolph” has a history that will help him guide the sleigh to
a positive outcome, or produce mitigation of the punishment.
Even the worst among us has done something right in life. The
research done on the ancestors of your client may help explain
and/or excuse his behavior. As my psychiatrist friend Geoff
Grubb believes, only a very small percentage of humans are
“Born to Be Wild.” The remaining commit crimes because of
many factors: poverty, inferiority complex, peer pressure, op‑
portunity, desperation, drugs, depression, mental disorders,
overpopulation, politics, racism, TV violence, and regionalism.
Like Rudolph, your client’s life may be changed forever if
given the chance. If your “Rudolph” has alcohol or drug prob‑
lems, enroll them in AA or NA. Encourage them to get a job,
go to school and church, and any other positive thing that will
help get them back on the right track. Always remember: Santa
Claus and the Grievance Committee are watching you.
Acceptance of Holiday Gifts by Judge and Staff
Opinion No. 194 (1996)
Question: Is it a violation of Canon 4(d)(4) of the Texas
Code of Judicial Conduct for a judge, court coordinator, court
reporter (and clerks and bailiffs) to:
1. accept holiday or seasonal gifts (assuming such to be com‑
mensurate with the occasion); or
2. attend holiday or seasonal law firm parties?
Answer 1: Yes. A judge may only accept a gift from a friend
for a special occasion and then only if the gift is fairly com
mensurate with the occasion and the relationship. Canon 4D(4)
(b). A Judge may accept any other gift only if the donor is not a
party or person whose interests have come or are likely to come
before the judge. Canon 4D(4)(c). Opinion No. 44.
Texas Judicial Ethics Opinions Page 115 of 170
The Committee concludes that a holiday or seasonal gift
from a lawyer or law firm where a lawyer is not a friend is
prohibited. Where a friendship exists, the gift must be com‑
mensurate with the occasion and the judge must be mindful
of Canon 2A and should act in a manner that promotes public
confidence in the integrity and impartiality of the judiciary. A
judge should not convey or permit others to convey the impres‑
sion that they are in a special position to influence the judge.
Canon 2B. Opinion No. 39.
Answer 2: No. A judge may attend holiday or seasonal law

firm parties if the party is open to people other than judges and
court personnel. Rule 4D(4)(b) and Opinion No. 39 permits a
judge to accept ordinary social hospitality. The judge should act
in a manner that promotes public confidence in the integrity and
impartiality of the judiciary and should not convey or permit
others to convey the impression that they are in a special posi‑
tion to influence the judge. Canon 2(A) and (B).
The answers above apply equally to the judge’s staff, court
officials, and others subject to the judge’s direction and control.
Canon 3C(2) provides a judge should require staff, court offi‑
cials, and others subject to the judge’s direction and control to
observe the standards of fidelity and diligence that apply to the
judge. See Canon 3B(2) Code of Judicial Conduct, September
1, 1974, through December 31, 1993, and Opinions 110, 112,
and 140 applying Code to court personnel.
Here is the main code provision that would apply to gifts:
Canon 4D:
(4) Neither a judge nor a family member residing in the judge’s
household shall accept a gift, bequest, favor, or loan from
anyone except as follows:
		 (a)	a judge may accept a gift incident to a public testimo‑
nial to the judge; books and other resource materials
supplied by publishers on a complimentary basis for
official use; or an invitation to the judge and spouse
to attend a bar-related function or activity devoted to
the improvement of the law, the legal system, or the
administration of justice;
		 (b)	a judge or a family member residing in the judge’s
household may accept ordinary social hospitality; a
gift, bequest, favor, or loan from a relative; a gift from
a friend for a special occasion such as a wedding, en‑
gagement, anniversary, or birthday, if the gift is fairly
commensurate with the occasion and the relationship;
a loan from a lending institution in its regular course
of business on the same terms generally available to
persons who are not judges; or a scholarship or fel‑
lowship awarded on the same terms applied to other
applicants;
		 (c)	a judge or a family member residing in the judge’s
household may accept any other gift, bequest, favor, or
loan only if the donor is not a party or person whose
interests have come or are likely to come before the
judge;
		 (d)	a gift, award or benefit incident to the business, pro‑
fession or other separate activity of a spouse or other
family member residing in the judge’s household, in‑
cluding gifts, awards and benefits for the use of both

the spouse or other family member and the judge (as
spouse or family member), provided the gift, award or
benefit could not reasonably be perceived as intended
to influence the judge in the performance of judicial
duties.
Ancillary to that would be the requirement to report cer‑
tain gifts (depending on the value) in annual personal financial
statements. That reporting requirement is for those officeholders
who file reports with the Texas Ethics Commission or with the
local county clerk per the Election Code. It is also generally
covered under Canon 4I:
I. Compensation, Reimbursement and Reporting.
(1) Compensation and Reimbursement. A judge may receive
compensation and reimbursement of expenses for the extrajudicial activities permitted by this Code, if the source of
such payments does not give the appearance of influencing
the judge’s performance of judicial duties or otherwise give
the appearance of impropriety.
		 (a)	Compensation shall not exceed a reasonable amount
nor shall it exceed what a person who is not a judge
would receive for the same activity.
		 (b)	Expense reimbursement shall be limited to the actual
cost of travel, food, and lodging reasonably incurred

by the judge and, where appropriate to the occasion,
by the judge’s family. Any payment in excess of such
an amount is compensation.
(2) Public Reports. A judge shall file financial and other reports
as required by law.
Finally, as you know, some gifts are illegal and could result
in criminal charges under Chapter 36 of the Penal Code.

In Texas, Santa has a longhorn named Rudolph that he uses to
pull his sleigh. This sketch is courtesy of Sam Pelton.

The first of the 2015 cheat sheets are in!
Place your order now for the first of the latest in this handy
series of crib sheets—”Common Drug Offenses” & “DWI
Statutes Everyone Should Know.”
Order online at www.tcdla.com or call
the home office, (512)478-2514, to get yours.

Stephen Gustitis
Off the Back

I

n a contested bond revocation hearing, not long ago, the State attempted to admit evidence
our client violated a restricted zone using global positioning system (GPS) evidence. They
further sought to admit evidence from a Secure Continuous Remote Alcohol Monitoring
(SCRAM) device that she inappropriately consumed alcohol while on bond. On the day of
the hearing, we noticed the only witness subpoenaed by the State was the office manager
from Recovery Healthcare Corporation, our local GPS and SCRAM system provider. At
the same time we pondered . . . “How much does the office manager really know about the
scientific reliability of GPS and SCRAM?” Accordingly, before the witness testified about
the alleged violations, we objected under Kelly v. State, 824 S.W.2d 568 (Tex. Crim. App.
1992), and asked the court’s permission to voir dire the office manager pursuant to Rule of
Evidence 705(b) for an inquiry into their understanding of the facts and data about which
they were about to testify.
Before scientific evidence is admissible pursuant to Texas law, it must meet three (3)
reliability criteria. First, the underlying scientific theory must be valid. Next, the technique
applying the theory must be valid, as well. And last, the technique must have been properly
applied on the occasion in question. Kelly, supra. Before the scientific evidence is admissible,
the trial court must conduct a hearing to determine whether the proponent of the evidence
has established its reliability using the Kelly criteria. Jackson v. State, 17 S.W.3d 664 (Tex. Crim.
App. 2000). The burden is on the proponent to prove admissibility by clear and convincing
evidence. Fuller v. State, 827 S.W.2d 919 (Tex. Crim. App. 1992).
Additionally, seven (7) factors should be considered by the trial court in deciding
whether the reliability criteria have been satisfied: (1) the extent to which the underlying
theory and technique were accepted as valid by the relevant scientific community; (2)
the qualifications of the expert testifying; (3) the existence of literature supporting or
rejecting the underlying scientific theory and technique; (4) the potential rate of error in
the technique; (5) the availability of other experts to test and evaluate the technique; (6)
the clarity with which the underlying scientific theory and technique can be explained

to the court; and (7) the experience and skill of the person
who applied the technique on the occasion in question. Kelly
at 573. This “gatekeeping” determination is required whether
the science at issue is novel or well established. Hartman v.
State, 946 S.W.2d 60 (Tex. Crim. App. 1997). Finally, once a
particular type of scientific evidence is well established as reli‑
able, a trial court may take judicial notice of that fact, thereby
relieving the proponent of the burden of producing evidence
on that question. Emerson v. State, 880 S.W.2d 759 (Tex. Crim.
App. 1994).
Remarkably, the court sustained our Kelly objection to
the GPS and SCRAM data. During the Rule 705 voir dire ex‑
amination, we utilized the seven Kelly factors as grist for the
cross-examination mill. And without surprise, the Recovery
Healthcare office manager was neither qualified to establish
the scientific reliability of GPS nor qualified to establish the
reliability of the SCRAM system. Moreover, the prosecution
was caught off-guard . . . a mistake I doubt they will repeat.
Most importantly, though, our client slept comfortably in
their own bed that night since the court properly exercised
its function by determining the proponent of scientific evi‑
dence had not satisfied its burden to prove the evidence was
scientifically reliable.
The teaching point was this. We understand Kelly has been
used historically to compel trial courts to perform a gatekeeping
function by excluding junk science. But Kelly stands for more

than the suppression of unreliable scientific evidence. It forces
the proponent of all scientific evidence to establish its reliability.
For example, before urinalysis, drug field testing, cell tower data,
or any scientific evidence a prosecutor may use against our client
is admissible, it must be proven scientifically reliable. The Kelly
objection applies during trial, motions to revoke probation,
bond hearings, and other contested proceedings. Furthermore,
overworked prosecutors may often be unprepared to prove-up
the scientific reliability of their evidence. And like our recent
experience, you may help your clients enjoy a good night’s sleep
in their own bed after a well-fought motion to revoke hearing.
Use Kelly creatively, and good luck!
Stephen Gustitis is a criminal defense lawyer in Bryan-College
Station. He is Board Certified in Criminal Law by the Texas
Board of Legal Specialization. He is also a husband, father, and
retired amateur bicycle racer.
“Off the Back” is an expression in competitive road cycling
describing a rider dropped by the lead group who has lost the
energy saving benefit of riding in the group’s slipstream. Once
off the back the rider struggles alone in the wind to catch up.
The life of a criminal defense lawyer shares many of the characteristics of a bicycle rider struggling alone, in the wind, and
“Off the Back.” This column is for them.

New on the TCDLA listserve
For all smart-phone users, you’ll now see
incoming messages in a new way. By popular
demand, extraneous information found on the
last two lines of each message has been replaced
with a preview of the actual message so you
can tell right away whether it’s something you
want to read. Kudos to Bill Harris, Grant Scheiner,
and staff, working to improve the listserve
by listening to TCDLA feedback. And they’re
still looking at possibly implementing other
suggested improvements.
Send suggestions to mschank@tcdla.com

Buck Files

P

erhaps it is because La Cosa Nostra cases have never been prosecuted in the Tyler division
of the Eastern District of Texas that I usually enjoy reading the opinions in LCN cases,
both as to the facts and the legal issues. And, I was not disappointed in my reading of U.S.
v. Messina, __ F.3d ___, 2015 WL 7005546 (2nd Cir. 2015) [Panel: Circuit Judges Calabresi,
Cabranes, and Raggi (Opinion by Raggi)].
This is yet another case in which a defendant received more punishment than he bar‑
gained for—including an order of restitution—and unsuccessfully appealed his sentence, only.

Federal
Corner

A Brief Synopsis of the Facts
Neil Messina was an associate of the Bonanno crime family of La Cosa Nostra. He
and three other defendants were charged with participating in a racketeering conspiracy in
violation of 18 U.S.C § 1962. Messina and the Government entered into a plea agreement
that contained two important stipulations. First, that Messina, in 2002, had agreed with
his co-conspirators to commit a robbery of Joseph Pistone Sr. when he knew that these
co-conspirators would be armed; and, that during the robbery a co-conspirator shot and
killed Joseph Pistone Jr.; second, that Messina would have a total offense level of 40 with a
criminal history category of II under the United States Sentencing Guidelines. This would
have provided a sentencing range of 324–405 months. The statutory maximum, however,
the offense of conviction was 240 months. In return for these stipulations, the Government
agreed to recommend that the district court impose a sentence of 120 months. Messina and
the Government understood that this was a non-binding plea agreement.
At the sentencing hearing, United States District Judge Kiyoa Matsumoto rejected the
Government’s suggested 120-month sentence and Messina’s lawyer’s suggested sentence of
5 to 7 years and imposed an 18-year sentence. Additionally, Judge Matsumoto determined
that the victim had an average yearly income of $5,105.65 for the three years prior to his
murder and awarded the victim’s family $112,324.30 for income lost between 1992 and 2013
as a result of the murder; $5,225 in funeral expenses; $2,990 in burial expenses; and $72 in
court transcript costs—for a total restitution award of $120,611.30. Judge Matsumoto refused
to waive interest on this restitution amount.
Messina appealed his sentence, only.
***

Judge Raggi’s opinion reads, in part, as follows:
[An Overview of Messina’s Restitution
Argument on Appeal]
Messina argues that the MVRA did not authorize the district
court to order restitution for income that Pistone may have
lost as a result of his death.
***
[The Court’s Response]
Our review necessarily begins with the language of the
MVRA because we assume that “the ordinary meaning of
that language accurately expresses” Congress’s intent. Gross
v. FBL Fin. Servs., Inc., 557 U.S. 167, 175, 129 S.Ct. 2343,
174 L.Ed.2d 119 (2009).
***
[An Analysis of the Mandatory Victims
Restitution Act]
[W]e conclude that the language of 18 U.S.C. § 3663A(b)
(2)(C) authorizes restitution to all victims of qualifying
offenses resulting in bodily injury, both those who survive
those injuries and those who die therefrom. Further, the
MVRA’s lost income provision applies to future income
lost as a result of the offense of conviction. The three of our
sister circuits to have considered this issue have all reached
the same conclusions. See United States v. Serawop, 505
F.3d 1112, 1118–21, 1123–25 (10th Cir.2007)(holding that
MVRA authorizes restitution award of lost future income to
deceased infant victim of voluntary manslaughter); United
States v. Cienfuegos, 462 F.3d 1160, 1163–69 (9th Cir.2006)
(holding that plain language of MVRA contemplates res‑
titution award to deceased victim for lost future income
resulting from involuntary manslaughter); United States v.
Oslund, 453 F.3d 1048, 1062–63 (8th Cir.2006) (holding that
because future income is income lost to deceased victim as
direct result of murder and armed robbery crimes of con
viction, plain language of statute leads to conclusion that
lost future income can be included in restitution order).
The MVRA, enacted in 1996, mandates restitution in
specified circumstances, notably, for purposes of this case,
when a defendant stands convicted of “a crime of violence
. . . in which an identifiable victim or victims has suffered a
physical injury or pecuniary loss.”18 U.S.C. § 3663A(c)(1)
(A)(i), (B). Messina does not dispute that he was convicted
of a crime of violence. Nor is there any question that in the
course of the armed robbery predicate, Pistone suffered a
physical injury that caused his death.

Four conjunctive statutory provisions detail the restitu‑
tion required by the MVRA, see id. § 3663A(b)(1)-(4), two
of which are relevant here:
(b) The order of restitution shall require that such
defendant . . .
(2) in the case of an offense resulting in bodily injury
to a victim—
***
(C) reimburse the victim for income lost by such victim as a result of such offense;
(3) in the case of an offense resulting in bodily injury
that results in the death of the victim, pay an amount
equal to the cost of necessary funeral and related
services, and. . . .
Id. § 3663A(b)(2)-(3) [emphasis added].
[Messina’s Argument on Restitution for Lost Income
and the Court’s Response]
Messina argues that § 3663A(b)(2)(C)—requiring reim‑
bursement for lost income—is ambiguous as to whether
it includes “lost future income,” particularly in cases of
deceased victims. Def.’s Br. 57 [emphasis in original]. He
submits that use of the backward looking term “reimburse”
signals Congress’ intent to remedy only “an existing harm,
not a future harm.”Id. at 59. In short, Messina appears to
argue that where a violent crime results in death, the de‑
ceased victim can no longer earn, and therefore has not
“lost” any income for which he can be “reimburse[d]” or
“paid back.” Id. This reasoning is unconvincing because
the same might be said of a physically injured victim who
is permanently incapacitated or, at least for a while, of a
temporarily incapacitated victim.
Because the MVRA does not define “income lost,” we
assume Congress intended for the term to be given its or‑
dinary meaning. See FCC v. AT & T Inc., 562 U.S. 397, 403,
131 S.Ct. 1177, 179 L.Ed.2d 132 (2011).
***
Because the common meaning of lost income is thus un‑
derstood to encompass future income lost from death or
injury, we conclude that the reference to “income lost” in
§ 3663A(b)(2)(C) bears that meaning. That conclusion is
consistent, moreover, with the MVRA’s express mandate
for restitution “in the full amount of each victim’s losses.”18
U.S.C. § 3664(f)(1)(A);
***
To be sure, a restitution award, whether for lost income or
otherwise, cannot be based on mere speculation.

***
No such concern arises in this case because the district court
conservatively calculated lost future income by reference to
Pistone’s modest recent taxable earnings, and Messina did
not, and does not now, object to that calculation.
[The Requirement of a Causal Link]
The statutory language requiring a causal link between a
victim’s lost income and a defendant’s qualifying offense also
supports construing lost income to include future income
without regard to whether the victim survives his injuries.
The MVRA mandates restitution “for income lost by such
victim [i.e., the victim of an offense causing him bodily
injury] as a result of such offense.”18 U.S.C. § 3663A(b)(2)
(C) [emphasis added]. Our sister circuits have recognized,
and we agree, that “future income is income that is lost to the
victim as a direct result of the crime” causing bodily injury.
United States v. Oslund, 453 F.3d at 1063; accord United States
v. Serawop, 505 F.3d at 1122 (quoting Oslund in reaching
same conclusion); see United States v. Cienfuegos, 462 F.3d
at 1164 (construing “as a result” clause in § 3663A(b)(2)(C)
as “forward looking”). Messina’s crime caused Pistone to
suffer a “bodily injury” that ended his life. Insofar as Pis‑
tone will thus never work another day, he has “lost” future
income “as a result of ” the offense of conviction as much
as a victim who has suffered a non-fatal bodily injury that
will prevent him from ever working again.
[Messina’s Argument on Congressional Intent]
In urging otherwise, Messina argues that other subprovi‑
sions of § 3663A(b)(2) demonstrate that Congress did not
intend for lost future income to be included in a restitution
order to a deceased victim.
***
[The Court’s Response to Messina’s Argument]
To read the statute [. . . more narrowly], as Messina urges,
would yield the perverse result of allowing a defendant who
successfully kills his victim to pay less restitution for lost
income than a defendant whose victim survives the attack.
It is no answer to say that a surviving victim needs support
that a deceased victim does not. Injured victims—whether
living or dead—may have lost income as a result of defen‑
dant’s offense that they would use to support dependents.
A defendant cannot argue that he need pay lost income
restitution only to an injured father of four whom he maims
but not to a similarly obligated father whom he kills. See
United States v. Cienfuegos, 462 F.3d at 1164.

***
[Conclusion]
Thus, we construe the lost-income provision of the MVRA,
18 U.S.C. § 3663A(b)(2)(C), to apply to any victim of an of‑
fense resulting in bodily injury, whether the victim survives
the injury or dies therefrom. We further construe the lostincome provision to mandate restitution for non-speculative
future income lost as a result of a defendant’s offense.
***
Because we construe the MVRA’s lost income provision,
see 18 U.S.C. § 3663A(b)(2)(C), to apply (a) to any victim
who has sustained bodily injury as a result of a defendant’s
qualifying offense, including one who dies from his injury;
and (b) for any income lost as a result of such offense, in‑
cluding future income, we conclude that the district court
here acted within its discretion in ordering restitution with
interest for income lost by Pistone as a result of the armed
robbery offense that ended his life.
Accordingly, the district court’s judgment of conviction
is AFFIRMED

My Thoughts
0 The restitution issue in any federal criminal case is the

800-pound gorilla in the room. Early on, every client should
be made aware of his potential or actual liability for restitu‑
tion if he or she is convicted. The MVRA and some other
statutes mandate restitution for the benefit of the victim in
most federal prosecutions. In our Paroline case, I remember
the shocked look on my client’s face when he learned that
the victim in his child pornography case was seeking $3.4
million from him.
0 When I read the name Joe Pistone, I knew that it sounded
familiar. I assumed that there was another Joe Pistone, a
Mafioso who had garnered national publicity. Wrong. The
other Joe Pistone was an FBI agent who worked under‑
cover for six years infiltrating the Bonanno crime family.
Donnie Brasco was the name that Pistone used during
these six years, and a movie by that name detailed his
exploits. Eventually, some 200 indictments were returned
and more than 100 convictions were secured as a result
of his work.
Buck Files, a member of TCDLA’s Hall of Fame and past president of the State Bar of Texas, practices in Tyler, Texas, with the
law firm Bain, Files, Jarrett, Bain & Harrison, PC.
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 November 18, 2015, was a red-letter day for the Herr
mann & Weaver law firm of Amarillo. TCDLA member
Walt Weaver notched an NG in Carson County on a bust
of 52 pounds of meth. Seems his Kentucky client bought
a car at an online auction, and during transportation from
California to Kentucky, he was stopped for a trailer violation. Client consented to a search, and a lengthy search
revealed nothing. The right rear tire, however, contained
52 pounds of meth and 3.62 pounds of heroin. D reported
that he never touched the vehicle, and that the car was
loaded onto the trailer by a frontloader at the auction lot.
The police did not fingerprint the car, the tire, the wheel,
or the drug packaging because . . . they just don’t do that.
Jury kicked it after four hours of deliberation.
Meanwhile, partner Paul Herrmann heard the two-word
verdict on a Sexual Assault of a Child case in Amarillo. D
had a problem with a 15-year-old child who kept running
away and had a sexual relationship with her 18-year-old
boyfriend. D called the cop assigned the runaway issue
and self-reported that child was now accusing him of
sexual assault in retaliation for keeping her away from
boyfriend. D is nevertheless arrested without any additional investigation. Forty days after outcry, Forensic
Interview and SANE completed on child. Jury took an
hour to end it.
Kudos, guys, for a job well done. All in a day’s work,
eh?
 Danny Easterling sent along congrats on the listserve to
Stan Schneider and Casie Gotro for a big win in district
court. District Judge Stacey Bond ruled that D should
not have to suffer through double jeopardy because of a
pattern of misdeeds by prosecutors and ruled that charges
against him be dismissed. The judge said prosecutors
with Harris County District Attorney’s Office intentionally forced a mistrial because the doctor was going to be
found not guilty. Double jeopardy habeas relief followed
the mistrial of a two-week sex assault of a child case
where the defendant was a physician. Judge Bond hammered the prosecutor for her conduct in her findings and

found the prosecutor deliberately goaded Stan into moving for a mistrial during final argument in the face of an
impending acquittal. As Danny remarked, “Stan and Casie
did a great job, and kudos to Judge Bond on her brave and
independent ruling.”
 Pat McLain got the best of all possible kudos, this from a
client: “Mr. McLain guided me through the hardest part
of my life. I had spent almost five years in the Marine
Corps when I received false allegations of illegal drug
use (positive urinalysis). . . . Got retained in the USMC
and will be discharged honorably next week I very highly
doubt I would have achieved this outcome if not for the
expertise and experience of Mr. McLain. . . . Hiring Mr.
Mclain was the smartest decision I ever made because
my career is priceless to me. He saved my GI bill (which
is worth $100,000 alone), my security clearance, and the
prestige of having served honorably.” Sounds like a ringing
endorsement, Pat. Congratulations.
 Kudos to Richard Gladden of Denton for his work taking
on all small Texas communities (5,000 and under) who
have passed sex offender residence restrictions that are
even more limiting than the state law, restricting where sex
offenders can live. As Bill Habern noted in his praise of
Richard: “These cities failed to notice that there is an AG
opinion indicating these communities have no authority to
pass such limitations. Richard Gladden with the assistance
of Texas Voices gave notice to 46 small communities
they needed to revoke their ordinances or face a lawsuit.
Slowly these communities seem to be realizing Richard
meant business, and are changing their ordinances.”
Bill also notes that Mary Sue Molnare, the force behind
the Texas Voices sex offender family support group, has
been instrumental, seeing to the funding of expenses of
Richard’s pro bono efforts statewide. Bill and Richard have
in the past taken on a couple federal civil rights cases, and
Mary Sue attended every one.
All three are deserving of the respect of the association
for their continued efforts in behalf of a group often beat
up in society. Keep up the fight, Richard.

Wade Russell
The Right to Present a Defense:
Help When You Really Need It

I

t may sound silly at first to say that our clients have a right to
present a defense—of course they do. Even the United States
Supreme Court has so ruled.1 This “right to present a defense”
is a broad right that can allow you to present important, helpful
material or exculpatory evidence to the jury when other more
specific rules, like the hearsay rule or other state evidentiary
laws, would seem to prevent you from presenting such evidence.
Here is how Professor Westen defines the right to present
a defense:

A defendant has the right to introduce material evidence in
his favor whatever its character, unless the state can dem‑
onstrate that the jury is incapable of determining its weight
and credibility and that the only way to ensure the integrity
of the trial is to exclude the evidence altogether.2
This right can help you overcome evidentiary or other barri‑
ers when you really, absolutely need to get potentially winning
evidence in front of the jury, but the judge is saying that it is

hearsay or that this statute says to “keep it out.”
Where does this right come from and how has it been used
in the past? The right to present a defense initially derives from
the common law right to compulsory process and the right to
due process, and then became a named right through a line of
Supreme Court cases.3
The right of compulsory process derived from English com‑
mon law as the procedure for conducting trials moved from an
inquisitional system process to an adversarial process.4 The right
to compulsory process was incorporated into many state laws
before the adoption of the Bill of Rights. When the framers of
the new United States Constitution failed to specifically include
a number of common law rights, the Bill of Rights incorporating
these rights was drafted at the insistence of several states. James
Madison is credited with including the right to compulsory
process in these enumerated rights.5
The right to compulsory process was contested early in our
nation’s history in cases involving Aaron Burr. Mr. Burr was ac‑
cused by President Thomas Jefferson of plotting to start a war
with Spain and to set up a new and separate government in the
American west by force.6 Burr sought to subpoena certain letters
from General James Wilkerson to aid in his defense. President
Jefferson refused to provide them, relying on the concept of
executive privilege and other defenses. Writing for the Supreme
Court, Justice John Marshall ruled against Jefferson and ordered
him to comply with the subpoenas. Marshall’s opinion in United
States v. Burr, 25 F. Cas. 187, 192 (No. 14,694) (CC Va. 1807),
said that it would be “a very serious thing, if such letter should
contain any information material to the defence, to withhold
from the accused the power of making use of it.”
The right of compulsory process apparently was little men‑
tioned by the Supreme Court until Washington v. Texas, supra.7
At the time of Washington’s trial, Texas had statutes that pre‑
vented a participant accused of a crime from testifying for his
co-participant. Washington and his co-defendant, Fuller, were
accused of a fatal shotgun shooting in Dallas. Fuller was con‑
victed before Washington went to trial and was serving a 50-year
sentence. Washington sought to put Fuller on as a witness be‑
cause “Fuller was the only person other than [Washington] who
knew exactly who had fired the shotgun and whether petitioner
had at the last minute attempted to prevent the shooting.” Id. at
16. The trial court denied Washington’s request to have Fuller
testify. The Court noted that “we have increasingly looked to
the specific guarantees of the Sixth Amendment to determine
whether a state criminal trial was conducted with due process
of law.” Id. at 18.
The Supreme court ruled that Washington had a right to
call Fuller to testify for him, thus overriding the Texas statutes.
The Court went on to name the right as the “right to present

a defense”:
The right to offer the testimony of witnesses, and to compel
their attendance, if necessary, is in plain terms the right to
present a defense, the right to present the defendant’s ver‑
sion of the facts as well as the prosecution’s to the jury so
it may decide where the truth lies. Just as an accused has
the right to confront the prosecution’s witnesses for the
purpose of challenging their testimony, he has the right to
present his own witnesses to establish a defense. This right
is a fundamental element of due process of law.
Id. at 19.
The next Supreme Court case demonstrating the right to
present a defense is Chambers v. Mississippi, 410 U.S. 284, 93
S.Ct. 1038, 35 L.Ed.2d 297 (1973). Chambers was on trial for
the murder of a police officer. His theory of defense relied on
the fact that another person who was present at the time of
the shooting, McDonald, had told three of his friends that he
had shot the officer, not Chambers. McDonald had also given
a sworn statement to Chambers’ attorney admitting this. When
the prosecution failed to call McDonald as a witness, the defense
called him as their witness. After he denied making the admis‑
sions, the defense was prevented from cross-examining him as
an adverse witness. This was based on Mississippi’s “voucher”
rule. The defense then sought to introduce the testimony of the
witnesses who had heard McDonald make the admissions, and
the state objected because it was hearsay. The trial court judge
agreed and did not allow Chambers to call these witnesses.
The Supreme Court reversed the conviction, holding that
the voucher rule violated the defendant’s confrontation right,
and that the exclusion of the hearsay testimony denied Cham‑
bers the right of compulsory process. Justice Powell believed
that the excluded hearsay had several indicia of reliability and
should have been admitted. Id. at 298. The court also held that
the errors resulted in a denial of the defendant’s rights to a fair
trial and due process. Id. at 302.
The Supreme Court affirmed this principle in Green v. Georgia, 442 U.S. 95, 99 S.Ct. 2150, 60 L.Ed.2d 738 (1979). The trial
judge excluded hearsay testimony in the punishment phase of
the trial that Green’s co-defendant had actually committed the
offenses. Green and the co-defendant had abducted the vic‑
tim from a store where she was working and raped and mur‑
dered her. The co-defendant had already pled guilty and been
sentenced at the time of Green’s trial. Green was convicted of
murder, and at his punishment attempted to present hearsay
evidence that his co-defendant had confided to a close friend
that he had killed the victim, shooting her twice after ordering
Green to run an errand. Green was sentenced to death.

The Supreme Court held that the hearsay evidence was
“highly relevant to a critical issue in the punishment phase of the
trial . . . and substantial reasons existed to assume its reliability.”
Id. at 97. Indeed, the state had relied upon that very evidence
to convict the co-defendant earlier. Citing Chambers, the court
ruled that “the hearsay rule may not be applied mechanistically
to defeat the ends of justice.” Id. Thus, the state did not have a
legitimate reason to keep evidence from the jurors that would
help them assess the defense presented by the defendant, even
though it was hearsay.
This principle was reaffirmed once again in Crane v. Kentucky, 476 U.S. 683, 106 S.Ct. 2142, 90 L.Ed.2d 636 (1986). The
16-year-old defendant attempted to suppress his confession due
to circumstances under which it was obtained: after being placed
in a windowless room and questioned over a protracted period of
time by six officers who refused to let him to call his mother. The
trial judge refused to allow the jury to hear this evidence, ruling
that he had already made a determination on the voluntariness
of the confession. Crane was convicted and sentenced to 40
years’ confinement. The Supreme Court overturned the convic‑
tion, holding that it was error to prevent jurors from hearing
testimony about the environment in which the confession was
taken by the police, because the manner in which it was taken
was relevant to the reliability and credibility of the confession.
The court found that the “Constitution guarantees criminal
defendants ‘a meaningful opportunity to present a complete
defense’” whether found in the Fourteenth Amendment’s due
process clause or the Sixth Amendment’s confrontation and
compulsory process clauses. Id. at 690.
In a 1987 case, Rock v. Arkansas, 483 U.S. 44, 107 S.Ct. 2704,
97 L.Ed.2d 37 (1987), the Supreme Court held that a defendant
has the right to testify on her own behalf without undue restric‑
tions. The defendant, charged with manslaughter, had undergone
hypnosis prior to trial with a trained neuropsychologist. As
a result of the hypnosis, defendant had remembered that the
gun was defective and had misfired while she struggled with
her husband. The condition of the rifle was corroborated by a
weapons expert. The Arkansas court excluded the testimony
resulting from the hypnosis as per se unreliable. The Supreme
Court ruled that a State could not prevent her testimony by rules
that are arbitrary or disproportionate to the purposes they are
designed to serve. Without using the term “right to present a
defense,” the Court still held that criminal defendants have a
right to testify in their own behalf under the Due Process Clause
of the Fourteenth Amendment, the Compulsory Process Clause
of the Sixth Amendment, and the Fifth Amendment’s privilege
against self-incrimination. Id. at 44. The court cited Washington
v. Texas, supra, and Chambers v. Mississippi, supra, as examples
where it had invalidated State rules that had excluded testimony

vital to the defendant.
The most recent Supreme Court affirmation of the right
to present a defense appears in Holmes v. South Carolina, 547
U.S. 319, 126 S.Ct. 1727, 164 L.Ed.2d 503 (2006). The issue
was whether a criminal defendant’s federal constitutional rights
were violated by a State rule of evidence that would not allow a
defendant to introduce proof of third-party guilt if the prosecu‑
tion had already introduced forensic evidence that, if believed,
strongly supported a guilty verdict.
Holmes was convicted by a jury of first-degree murder,
sexual conduct, burglary, and robbery and sentenced to death.
The state relied heavily on forensic evidence—and the fact that
the defendant was seen near the victim’s house within an hour
of the time of the attack. Holmes attacked the forensic evidence
at trial, and also attempted to show that the police had tried to
frame him. He also attempted to present evidence that another
person, Jimmy McCaw White, had attacked the victim—through
several witnesses that said that White either acknowledged that
Holmes was innocent or that he, White, had actually committed
the crimes. Holmes also tried to present a witness who could
say that a police officer had asked him to testify falsely. The trial
court excluded the testimony and the conviction was upheld by
the South Carolina Supreme Court.
The United States Supreme Court reversed, holding Holmes’
right to present a defense had been violated. The Court held
that evidence rules that are arbitrary or disproportionate to the
purposes they are designed to serve interfere with that right
and must not stand in the way if they prevent a defendant from
presenting important evidence. As examples, the court cited
Washington v. Texas, supra, Chambers v. Mississippi, supra, and
Crane v. Kentucky, supra, at 325. The court said that specific
examples of this are rules that “regulat[e] the admission of evi‑
dence proffered by criminal defendants to show that someone
else committed the crime with which they are charged.” Id. at
327. The only restriction on this is that the evidence offered
must not be remote or speculative. Id.
The above cases have focused on overcoming hearsay objec‑
tions and unique state statutes that prevent a defendant from
presenting material and helpful evidence in defense, especially
evidence showing that someone other than the defendant actu‑
ally committed the crime. There are also other factual instances
where the courts have ruled that the right to present a defense
has been violated by actions of the prosecution, or agents of the
prosecution, or even the judge presiding over the trial.
In Webb v. Texas, 409 U.S. 95, 93 S.Ct. 351, 34 L.Ed.2d 330
(1972), the unusually harsh warnings by the trial judge made
a defense witness unwilling to testify, in violation of the defen
dant’s right to a fair trial. After the prosecution rested its case, the
jury was temporarily excused, and the defendant called his only

witness, who had a conviction and was serving a prison sentence.
The judge, on his own initiative, admonished the witness that:
[Y]ou don’t have to testify, that anything you say can and
will be used against you. If you take the witness stand and
lie under oath, the Court will personally see that your case
goes to the grand jury and you will be indicted for perjury
and the liklihood [sic] is that you would get convicted of
perjury and that it would be stacked onto what you have
already got, so that is the matter you have got to make up
your mind on.
Id. at 96.
He kept going. When he was finished, the defense objected
that the court was depriving his client of his defense by coercing
his only witness into refusing to testify. The motion was denied.
The Texas Court of Criminal Appeals also rejected his objection,
although it did not approve of the judge’s actions. The Supreme
court overruled the appellate court, and, relying on Washington
v. Texas, supra, stated that:
In the circumstances of this case, we conclude that the
judge’s threatening remarks, directed only at the single wit‑
ness for the defense, drove that witness off the stand, and
thus deprived the petitioner of due process of law under
the Fourteenth Amendment.
Id. at 98.
Other cases follow the ruling in Webb v. Texas: In United
States v. Vavages, 151 F.3d 1185 (9th Cir. 1998), a violation of
the defendant’s right to present a defense occurred where the
prosecutor told a witness that he did not believe the defendant’s

alibi defense and threatened perjury if the witness testified. In
United States v. Thomas, 488 F.2d 334 (6th Cir. 1973), the de‑
fense witness decided not to testify after a Secret Service agent
threatened him with misprision of a felony if he did testify.
So, how can you use the right to present a defense to get
material, useful evidence to the jury when hearsay or other
obstacles appear to present an insurmountable barrier? Here is
an example of how I was able to convince a trial judge to allow
the jury to hear hearsay identification evidence from an absent
witness—evidence which tended to show that a third party may
have committed the crime. (I have altered the facts because the
actual case has been reversed on another issue and subsequently
dismissed on speedy trial grounds.)
In this fictional case, the defendant was accused of using
a tree branch to assault the victim outside his apartment on
the sidewalk, causing serious injuries to the victim. The victim
told the Austin police he had informed the defendant that his
girlfriend had “given it up” to him quite readily because of his
superior love-making abilities, abilities the defendant appar‑
ently lacked. The defendant denied that the victim ever said
this to him, and offered evidence from a witness, a neighbor,
who had seen the actual confrontation and picked out another
person from a six-pack photo lineup. The lineup had been lost,
but the neighbor, Mr. X, had given a sworn statement to the
police describing the actual perpetrator. This description did
not match the defendant. This witness was not available to testify
in person because he was terrified of the actual perpetrator. He
had gone into hiding and could not be served with a subpoena
or otherwise brought to the court to testify.
A motion, followed by a brief, was filed to admit his state‑
ment. This was the argument contained in the motion:

1. Necessity of the Testimony for Defendant
	  The Defendant absolutely needs to present the statements by Mr. X that he saw a man, who does not match
the physical description of the defendant, outside his apartment committing the assault. Because the person he
described does not match the physical description of the Defendant, his evidence is highly exculpatory and essential for Defendant to obtain a fair trial.
2. Common Law Rule and the Residual Hearsay Exception
		  Under the common law, the trial judge has discretion to admit hearsay even if the hearsay does not fall within
a specific hearsay exception. Imwinkelreid & Garland, Exculpatory Evidence, 3rd Ed., Copyright 2004, Matthew
Bender & Company, p. 543. This right, often referred to as the residual hearsay rule, is now incorporated into
Federal Rule of Evidence 807, which states:
A statement not specifically covered by Rule 803 or 804 but having equivalent circumstantial guarantees of
trustworthiness, is not excluded by the hearsay rule, if the court determines that (A) the statement is offered as
evidence of a material fact; (B) the statement is more probative on the point for which it is offered than any other
evidence which the proponent can procure through reasonable efforts; and (C) the general purposes of these
rules and the interests of justice will best be served by admission of the statement into evidence. However, a

statement may not be admitted under this exception unless the proponent of it makes known to the adverse party
sufficiently in advance of the trial or hearing to provide the adverse party with a fair opportunity to prepare to
meet it, the proponent’s intention to offer the statement and the particulars of it, including the name and address
of the declarant.
		 The residual hearsay rule has also been recognized the 3rd Court of Appeals of Texas in Muttoni v. State, 25
S.W.3rd 300 (Tex.Ct.App.—Austin 2000).
3. Defendant’s Right to Present a Defense
		  A defendant has a right to present a defense that overrides the hearsay rule and other rules of evidence, where
the proffered evidence is essential to a fair trial and has some indicia of reliability. Chambers v. Mississippi, 410
U.S. 284 (1972); Washington v. Texas, 388 U.S. 14 (1967); Green v. Georgia, 442 U.S. 95 (1979); Holmes v. S.
Carolina, 574 U.S. 319 (2006).
4. Unavailability of the Witness
		  Federal Rule of Evidence 804(a)(2) treats the refusal of a witness to cooperate as “unavailability”: “Unavailability as a witness” includes situations in which the declarant—
. . . (5) is absent from the hearing and the proponent of a statement has been unable to procure the declarant’s attendance (or in the case of a hearsay exception under subdivision (b)(2), (3), or (4), the declarant’s attendance or testimony) by process or other reasonable means.
A declarant is not unavailable as a witness if exemption, refusal, claim of lack of memory, inability, or absence is due to the procurement or wrongdoing of the proponent of a statement for the purpose of preventing the
witness from attending or testifying.
		 This standard has been adopted in Texas by the El Paso Court of Appeals in Rogers v. State, 845 S.W.3d 328, 331
(Tex.App.—El Paso, 1992, no petition):
“The determination of whether the efforts to secure the presence of the witness were sufficient to meet
the test of [TRE] 804(a) is within the sound discretion of the trial judge. The test has been described as ‘good
faith’ efforts undertaken prior to trial to locate and present that witness.”
6. Necessity of the Testimony for Defendant
		  This evidence is highly exculpatory and essential for Defendant to obtain a fair trial.
7. Reliability Standard
		  The defense does not have to show that the proffered hearsay statement is absolutely true to meet the reliability requirement. The defense has satisfied the reliability standard so long as a reasonable person could conclude
that the hearsay statement is true. It is sufficient if the hearsay statement has “some semblance of reliability.”
Welcome v. Vincent, 549 F.2d 853, 859 (2d Cir.), cert. denied, 432 U.S. 911 (1977). Under decisions of the U.S.
Supreme Court interpreting the 6th Amendment’s compulsory process clause, the “testimony of a defense witness
may not be excluded because there are doubts about the witness’ credibility if the testimony is ‘capable of being
rationally evaluated by a properly instructed jury for its probative value and weight.’” People v. Cudjo, 6 Cal. 4th
585, 639, 863 P.2d 635, 670, 25 Cal. Rptr. 2d 390 (1993); Westen, Confrontation and Compulsory Process: A
Unified Theory of Evidence for Criminal Cases (1978) 91 Harv. L. Rev. 567, 627, fn. 167. “A requirement that the
defendant corroborate the declarant’s entire statement . . . may run afoul of the defendant’s due process rights
under Chambers v. Mississippi . . . If the issue of sufficiency of the defendant’s corroboration is close, the judge
should favor admitting the statement. In most . . . instances, the good sense of the jury will correct any prejudicial impact.” Commonwealth v. Drew, 397 Mass. 65, 76–77, 489 N.E.2d 1233, 1241 (1986).
		  WHEREFORE, the Defendant moves that this Court rule that either:
		  1) Defendant’s right to a fair trial and to present a defense has been violated and the case be dismissed [always
ask for more than your think you can get]; or
		  2) Defendant be allowed to present all hearsay evidence of Mr. X’s statements to the Austin Police Department

regarding the person he saw with a tree branch outside the apartment where the victim was assaulted and also
allow defendant’s counsel to allude to such testimony in opening statements.
		
		
		

Based on this motion, I was able to present evidence to the
jury, the neighbor’s statement to police, that he had seen another
person outside the apartment who committed the crime, and
who did not physically match my client. It was not enough in‑
formation to win the case at trial, but it certainly helped to have
this bit of evidence on the record for purposes of the appeal.
So, how will you use the right to present a defense? When
you have evidence that is material and useful to your defense,
evidence with some indicia of reliability, you can use this right
to argue for the admission of the evidence if it would otherwise
be excluded by the rules of evidence or other rule limiting the
admissibility of a class of evidence. The Supreme Court cases
cited above, and subsequent cases interpreting this right, pre
sent an invitation to be creative in using the right to present a
defense in order to provide your client with a full and compelling
defense.8 Sometimes evidentiary rules are just guidelines, and
the right to present a defense is your trump card.
Endnotes
1. Washington v. Texas, 388 U.S. 14, 87 S.Ct. 1920, 18 L.Ed.2d 1019 (1967).
2. Westen, “The Compulsory Process Clause,” 73 Mich. L.R. 71, 159 (1974);
see also Westen, “Compulsory Process II,” 74 Michigan L.R. 191 (1975), and
Westen, “Confrontation and Compulsory Process: A Unified Theory of Evidence
for Criminal Cases,” 91 Harv. L.Rev. 567 (1978).
3. My initial education on this developing right, and some of the sequence
of the cases reviewed here, came from the excellent, and much more compre‑
hensive, article by New York attorney Mark J. Mahoney, “The Right to Present a
Defense” (1989–2011). Additional, in-depth analysis on this topic can be found
in Exculpatory Evidence: The Accused’s Constitutional Right to Introduce Favorable
Evidence, Imwinkelried and Garland, 3rd Ed., Copyright 2004, Matthew Bender
& Company. The right to present a defense is closely related to, but broader
than, the right to present evidence that a specific third party committed the
crime. See Wiley v. State, 74 S.W.3d 399 (Tex. Crim. App. 2002).
4. Westen, supra, 177–79.
5. Id. at 90–91.
6. Id. at 102.
7. Id. at 108.
8. Another line of cases has held that a defendant has a right to rebut prosecu‑
tion evidence. For example, see Ake v. Oklahoma, 470 U.S. 68, 105 S.Ct. 1087,
84 L.Ed.2d 53 (1985), holding that a defendant charged with capital murder
had a right to have funds provided to hire a mental health expert on the issue
of insanity. In Gardener v. Florida, 430 U.S. 349, 97 S.Ct. 1197, 51 L.Ed.2d 393
(1977), the defendant was convicted of murder and sentenced to death. The
sentence was partly based on information from the presentence investigation
report, which was not disclosed to defense counsel. The Supreme Court held that
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it was a violation when “the death sentence was imposed, at least in part, on the
basis of information which he had no opportunity to deny or explain.” Id. at 362.
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Do Not Be Afraid
of Challenging
the Show-Up
Identification
Mary Beth Harrell
MY CLIENT
Like more than a few of my court-appointed felony clients, Julius was angry, offensive, demanding, and adamantly refused
any plea deal. He was 43 years old but looked 60, AfricanAmerican, unemployed, short, stocky, dark-skinned with very
short black hair. Julius was a career felon who was bad at
his job. He sat in jail on the charge of attempted burglary of
a habitation. He allegedly kicked in the door of a home he
may have thought was unoccupied, but ran away without
entering when he discovered that someone was indeed at
home. He could not make bond because he had a blue warrant for violating his parole. He was on parole for burglary of a
habitation, and had four prior convictions for—you guessed
it—burglary of a habitation. He told me he did not do it. He
yelled at me when I tried to discuss the evidence with him.
He insisted he was not guilty.

THE OFFER
The prosecutor’s offer was 9 years TDC. Not much of an offer, you might say? I agree. But of course, she threatened to
use the prior convictions to enhance it and then stack it. He
rejected the offer and demanded a trial.
WITNESS
The witness was a 15-year-old boy, Drew, enrolled in the sixth
grade, and at home alone on a school day at the time of the
alleged break-in. Just a few red flags popped up. The questions ask themselves, right?
FACTS
Drew called 911. I completed a records request for the 911 call.
Drew reported that he had been asleep at home around 10:00
a.m. when someone began banging on the front door. He took

his time responding. When he got to the door it flew open and
then back, and the man ran off when he saw Drew. Drew said
he saw a heavyset, bald, 30–40ish black man with dark skin,
standing about 5’7”, wearing blue pants and an orange shirt, no
hat, no eyeglasses, no facial hair. Drew did not see the shoes.
One might say that was a surprisingly detailed description,
right? When police arrived they observed a shoe print on the
badly damaged front door, which obviously had been kicked in.
They took photos of the print and later tried to match it up with
my client’s shoe. When that did not work in their favor, they said
the shoe print was too partial to make a match.
Meanwhile, police were also searching the neighborhood for a suspect matching the 911 dispatcher’s description.
The police stopped Julius, who was walking a few blocks over
from the home. Julius was wearing a white shirt and dark
pants but no jacket. We requested the booking photo, which
showed Julius was not bald but had very short black hair. The
police would later testify that Julius was the first black man
they stopped and the only black man they saw walking in
the neighborhood. He did not run from the police, and he
produced ID. He carried a wallet, watch, key, and cell phone.
He told officers he was going home. Julius was detained in a
motel parking lot and allowed officers to pat him down, but
he was agitated, angry, and mouthy.
Drew clearly told the 911 dispatcher that the suspect was
wearing an orange “shirt.” He said it twice. But somehow the
shirt morphed into an orange “jacket” when the police wrote
up their reports. The police noted that it was 50 degrees on
a January morning. When asked why he was not wearing
a jacket, Julius told police he did not need one. The police
did not agree. The police concluded that Julius must have
ditched his orange jacket on the run, so they searched the
neighborhood. They found a red, black, and white jacket, and
red New York Yankees baseball hat sticking out of a drainage
culvert up the road. The police decided that was the jacket
the suspect must have been wearing.
The police put Drew in the back of a patrol car and drove
him over to the parking lot to conduct a show-up identification of the suspect. My client was the only handcuffed black
man surrounded by four or five white police officers in the
parking lot. The police actually conducted a drive-by showup. They drove Drew slowly past Julius, but they did not stop
the patrol car. One officer held up the red, white, and black
jacket next to Julius while Drew was driven past him. Drew
immediately identified Julius as the person who kicked in the
door of their home.
According to the police report, Julius “kept pronouncing his innocence” and “protesting his innocence,” but Julius

refused to waive his rights and make a statement—so he
must be guilty.
The police recorded their interview with Drew at the police department. He did not appear, look, or sound disabled
or mentally retarded. We learned he was also in alternative
school and had skipped school that day. Drew told the police
that he was “face to face” with the guy who kicked in the
door. The police then asked him a leading question: “Was it a
red coat or orange?” Drew answered: “It looked orange to me,
but it turned out red.” He wrote a statement in which he now
described the suspect as wearing a “bright orange coat.” This
differed from what he told the 911 dispatcher. Drew wrote
down, “They took me to the hotel and showed me him and
his jacket and that was him.”
While the police were out of the room, Drew told his
mom that he was scared when he heard the banging at the
door because he thought it was Mr.______, and he thought
“they were coming to get me.” His mom understood what he
was referring to, but we had no idea.
During the recorded interview, Drew’s mother, Diane,
calls her father, Donald, and tells him to come down to the
police station to see if it is the same guy he had seen loitering
outside the home a few weeks ago. Diane tells the police officer that her dad can pick the guy out of a photo lineup. The
police arrange a photo lineup for Donald. We later learned
that Donald had served as a police officer in the same department for 20 years and retired. The photo lineup, results, and
interview with Donald were not in the discovery I received.
The prosecutor told me she did not have it.
Did I ask the prosecutor why Drew, a 15-year–old, was
enrolled in sixth grade? Yes, and she did not know.
I did meet with the prosecutor to discuss the conflicts
and contradictions in the statements and evidence. Did the
facts seem to cry out for a dismissal? I certainly thought so.
She was unmoved—take it to trial and risk an enhanced,
stacked sentence or take the deal.
THE SHOW-UP
Drew’s out-of-court identification of my client did not pass
the smell test with me, and it was the linchpin to the state’s
case. Other lawyers and case law tended to support the
opinion that the show-up ID would survive my challenge on
a motion to suppress. While my client had nothing to lose, I
wanted to be certain that my motion had a valid legal and
good-faith basis.
CASE LAW
I almost always start my research in The Texas Criminal Lawyers

Handbook, and this case was no exception. I have found it to
be an invaluable tool over the years. The Handbook is authored by Robert K. Gill and Mark G. Daniel. I have heard Mark
speak at many a worthwhile TCDLA seminar.
Of course, when challenging the show-up ID, the first
question is, Who has the burden of proof?
The defendant has the burden to show the identification
is unreliable by clear and convincing evidence. Delk v. State,
855 S.W.2d 700 (Tex. Crim. App.), cert. denied, 510 U.S. 982, 114
S.Ct. 481, 126 L.Ed.2d 432 (1993); Bond v. State, 29 S.W.3d 169
(Tex. App.—Houston [14th Dist.] 2000, pet. ref’d).
If the defendant meets this burden, then the in-court
identification is inadmissible unless the state can prove by
clear and convincing evidence that the identification was of
independent origin. Brown v. State, 64 S.W.3d 94 (Tex. App.—
Austin 2001, no pet.); United States v. Wade, 388 U.S. 218, 240,
87 S.Ct. 1926, 18 L.Ed.2d 1149 (1967).
An in-court identification is inadmissible when it has
been tainted by an impermissibly suggestive pretrial identification procedure. Ibarra v. State, 11 S.W.3d 189 (Tex. Crim.
App. 1999), cert. denied, 531 U.S. 828, 121 S.Ct. 79, 148 L.Ed.2d
41 (2000). The test is whether, considering the totality of the
circumstances, the identification procedure was so impermissibly suggestive as to give rise to a very substantial likelihood
of irreparable misidentification. Id., citing Simmons v. United
States, 390 U.S. 377, 88 S.Ct. 967, 19 L.Ed.2d 1247 (1968); Lo
serth v. State, 963 S.W.2d 770 (Tex. Crim. App. 1998).
The Court of Criminal Appeals has identified “five nonexclusive factors” that can be used to assess the reliability
of an identification procedure: (1) the opportunity of the
witness to view the criminal at the time of the crime; (2) the
witness’ degree of attention; (3) the accuracy of the witness’
prior description of the criminal; (4) the level of certainty
demonstrated by the witness at the confrontation; and (5)
the length of time between the crime and the confrontation.
Loserth v. State, supra citing Neil v. Biggers, 409 U.S. 188, 93 S.Ct.
375, 34 L.Ed.2d 401 (1972).
When applying those factors to our case, the prosecutor
could argue that Drew was paying serious attention to the
person who had been banging on the door of his home and
then kicked it in, had sufficient time to view him, made a fairly
detailed description, was certain it was my client, and less
than a half-hour lapsed between the incident and the identification. Unfortunately, the police officers mangled Drew’s
detailed description to match their conclusion that Julius had
to be the culprit.
As we all know, appellate courts love to throw in a “bal
ancing test.” The Houston appellate court concluded that

some suggestiveness is always present in a show-up identification but must be balanced against: (1) the desirability of
allowing the witness to view the suspect immediately after
the commission of the offense while his memory is fresh and
accurate; (2) the fact that the quick confirmation or denial
of identification leads to the release of innocent suspects
(but not in my client’s case); and (3) the fact that the release of
innocent suspects frees the police to continue the search for
the perpetrator of the offense (ditto). Louis v. State, 825 S.W.2d
752 (Tex. App.—Houston [14th Dist.] 1992, pet.ref’d ).
And then there is the time-worn favorite “totality of
circumstances” analysis using the following factors: (1) the opportunity to view; (2) the degree of attention; (3) the accuracy
of the description; (4) the witness’ level of certainty; and (5)
the time between the crime and the confrontation. Id.
And finally, there is always the Texas “two-step” analysis
used to determine the admissibility of an in-court identification: (1) whether the identification procedure was impermissibly suggestive; and (2) if the identification was the result of
a suggestive procedure, whether or not it gives rise to a very
substantial likelihood of irreparable misidentification, examining the totality of the circumstances. Delk v. State, supra.
PRETRIAL MOTIONS
When viewing the facts in light of the case law analysis, I felt
we had a shot. So I filed a plain vanilla Motion to Suppress
Identification and a Motion to Suppress Evidence Obtained
by Illegal Detention and/or Illegal Arrest of the Defendant.
The odds on a district judge granting a suppression motion
and letting a career offender walk are slim to none, but we
had nothing to lose. As is often preached at TCDLA seminars,
pretrial hearings offer the opportunity for additional discovery—and the witnesses’ answers can be used against them at
trial.
THE HEARING
Despite my best efforts, I could not discover why 15-year-old
Drew was still in the sixth grade, so I issued a subpoena duces
tecum for school records to be brought to the hearing. The
responding school official told me that Drew had serious
disciplinary problems for fighting with other students, banging his fists on desks and walls, and violated his probation
multiple times with positive UAs and refusing to attend class.
Drew liked to smoke weed. Drew was not retarded. Drew
was an unrepentant truant of average intelligence. He was in
alternative school and would age out of the school system at
age 18.
The prosecutor and I were both surprised when Drew

MOTION TO SUPPRESS IN-COURT IDENTIFICATION
TO THE HONORABLE JUDGE OF SAID COURT:
COMES NOW the Defendant in the above entitled and numbered cause, by and through his attorney of record,
Mary Beth Harrell, and requests this Honorable Court to suppress any in-court identification of the Defendant due to
impermissibly suggestive pre-trial identification procedures; and in support thereof would show the Court as follows:
I.
During investigation of the instant case, officers from the ________ Police Department conducted a show-up
identification of the Defendant with a certain witness who will appear on behalf of the State of Texas in this cause, for
the purposes of identification. The witness purportedly identified the Defendant on this occasion.
II.
The identification procedure utilized by law enforcement was so impermissibly suggestive that it induced the
witness or witnesses to identify the Defendant.
III.
The impermissibly suggestive identification procedure utilized by law enforcement has given rise to a substantial
likelihood of misidentification of the Defendant at trial. The procedure utilized was so impermissibly suggestive that it
is unreliable; and to allow the witness or witnesses to identify the Defendant in court would be a violation of his due
process and due course of law rights.
WHEREFORE, PREMISES CONSIDERED, the Defendant respectfully prays that this Honorable Court will grant this,
the Defendant’s Motion to Suppress In-Court Identification in all things; or in the alternative, that this Court schedule
this matter for a hearing prior to trial on the merits and that at such hearing this Motion will be in all things granted.
Respectfully submitted,

showed up to the hearing in orange scrubs and shackles. He
had been transported from the juvenile detention facility. His
mom, Diane, and grandfather, Donald, were not happy with
me because they believed I was forcing him to testify.
I had subpoenaed almost every officer who wrote a
report in the case. The shift supervisor was not happy with
me. She was there too. My paralegal overheard the supervisor
complaining: “She’s court-appointed. Why is she doing this?”
I did issue a subpoena duces tecum to the officer who
presented the photo array to Donald. I had not received a
copy of the photo-array or report. During the police interview, Donald verified that just a couple of weeks earlier
he had seen a black man standing outside the front door
of Drew’s house. When Donald approached the man, he
claimed he had the wrong house and left. Donald believed
that the man was casing the house for a break-in. Donald did
not identify my client in the photo array. In fact, he identified

someone else.
The prosecutor asked me if she could take Drew on direct examination and I agreed. She spoke to Drew very carefully and very slowly—as if he were retarded. She navigated
him through the events of that day. She tried to reconcile a
red, white, and black jacket with an orange shirt. She sought
to characterize the red in the jacket as tomato red because
apparently tomato red is the new orange. She sought to
show that though Drew may have had enough time to see
the person at the door, he may have missed the other colors
in his jacket. The hat could have been in his pocket.
By the way, Drew was slow to answer the door because
he was afraid that it was the truancy officer. He did not want
to return to juvenile detention.
Finally, the prosecutor asked him if the person he saw at
the door was in the courtroom.
His answer: “No.”

I was very busy writing but stopped as his answer
registered. I looked up at the judge. She looked at me. We
looked at Drew then at the prosecutor then at the courtroom
deputies.
It was a long pause.
The prosecutor repeated her question.
He repeated his answer.
The prosecutor informed the court that she would not
ask Drew to make an in-court identification. After additional
testimony from police officers, the judge denied my motion
to suppress the evidence obtained by illegal detention or
arrest.
After the hearing, the prosecutor informed me that she
was going to send the hat and coat to the DPS lab for DNA
analysis. If it came back with my client’s DNA, she would
enhance and not waive a trial. I told her that I had already
warned my client that she would do just that. In fact, I had
anticipated that the prosecutor would threaten to take that
action. I did warn my client prior to the hearing, and he still
rejected the plea offer. He insisted he had not worn the jacket

or hat—they were not his.
The DPS lab did not obtain any DNA samples from the
hat or coat.
The prosecutor filed her dismissal.

Mary Beth Harrell is a solo practitioner
specializing in criminal defense in Central
Texas. Harrell was also an assistant
district attorney and city prosecutor. She
founded the Bell County Women’s Bar
Association and served as past president
of the Coryell County Bar Association. Harrell
is president of the Coryell County Economic Development Board
and taught Business Law at the University of Mary Hardin-Baylor.
She has been a featured speaker at the Central Texas Business
Women’s Exposition. Harrell produced and hosted a talk show on
the local PBS TV channel, KNCT-TV. Harrell served on multiple civic
and nonprofit boards.
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I Am Alive
Today Because
I Listened to
My Body
Buck Files

O

n August 12, 2014, I underwent open heart surgery at East
Texas Medical Center Hospital in Tyler in order to relieve
the 95 percent blockage in my widow maker and the significant
blockage in two of my other coronary arteries. During my first
conversation with my surgeon after I left the intensive care unit,
I heard him say: “You were a ticking time bomb. You are like
an automobile that made it to the shop the day before it broke
down on the side of the road.”
Six weeks later, I had my last meeting with my surgeon. Just
before we concluded, I could not resist asking, “If I had not had
surgery, how much longer would I have lived?”
The response was chilling: “Two months. Three months.
Maybe six months or a year. We know that you had 95 percent
blockage in the widow maker. When it gets to 100 percent, you
will die.”
I survived because I listened to my body. I am writing this
article with the hope that it could help others learn from my
experience.

The Events of the Preceding Twelve Days
At 5:00 a.m. on July 31st, I rolled out of bed to go upstairs to
my man cave for an aggressive workout on my Schwinn Air‑
dyne. Before my feet hit the floor, I knew that something was
wrong. I woke my wife, Robyn, and told her we needed to go to
the emergency room—now. When we got there, I explained to
the ER physician that there was something wrong in my chest;
however, I could not be more specific than that. I immediately

had an EKG and then spent the next eight hours at the East
Texas Medical Center Hospital. Lab work was done on several
occasions, and I wore a monitor while I was there. At the end of
the day, I was told that it did not appear that I had a heart issue;
however, I should consider scheduling a stress test.
On August 7th, I had that stress test and learned that I had
blockage in some of my coronary arteries. My cardiologist told
me that he would need to insert stints to relieve this blockage.
Since Robyn was out of town, I chose not to have this proce‑
dure on the 8th, but to schedule it for the 11th. Even though
my cardiologist was optimistic, we discussed whom I would
want as a heart surgeon if surgery was required. He alerted
that surgeon and an anesthesiologist that we might need them
on August 12th.
On August 11th, I went to ETMC and talked with my car
diologist and the anesthesiologist. After that conversation, I
thought I would be going home sometime after lunch. When I
came out from under the anesthesia, I learned that the blockage
was too significant for stints and that I would have surgery the
following morning.

What Is a “Widow Maker”
That noted medical journal, Wikipedia, gives us this informa‑
tion:
The left anterior descending artery also known as the ‘widow
maker,’ is an artery of the heart.

From the minute a widow maker heart attack hits, survival time ranges from minutes to several hours. Rapidly
progressing symptoms should signal the need for immediate
attention. Symptoms of initial onset may include nausea,
shortness of breath, pain in the head, jaw, arms or chest,
numbness in fingers, often of a novel but imprecise sensa‑
tion which builds with irregular heart beat. Early symptoms
may be mistaken for food poisoning, flu or general malaise
until they intensify. A widow maker cannot kill instantly
but induces cardiac arrest, which may do so within 10 to 20
minutes of no circulation. A victim with no pulse or breath
is still alive, living off oxygen stored in the blood and may
be able to be rescued if treatment is begun promptly within
this window [emphasis added].

Lulled Into a False Sense of Security
In 2006, Robyn and I gave each other cardiac CT scans as Christ‑
mas presents—not exactly romantic, but each of our fathers
had died of a heart attack or from complications following a
heart attack. The results of my scan—confirmed by an angio‑
gram—showed that I had moderate blockage in some of my
coronary arteries. I took this news seriously and worked with
my cardiologist and internist to address my condition.
My cardiologist scheduled a nuclear stress test each year
for the next three years. None of the results of these tests indi‑
cated a worsening of my condition. Although my cardiologist
continued to see me on an annual basis, he did not schedule
any more stress tests for me.
My internist scheduled appointments and lab tests for me
on a semi-annual basis. At each appointment, he would tell me
that my lab results were pristine, and that he would not have a
medical practice if all of his patients were as healthy as I was.
He also prescribed medication to address cholesterol and blood
pressure issues. After a year, my cholesterol level had dropped
from 203 to 104, and I kept it below 110 for the next six years.
My responsibility was to eat properly and to exercise. I im‑
mediately became a vegetarian and, after three years, a vegan
(a vegetarian who does not eat dairy products or eggs). At the
beginning of 2014, I put fish back on my diet and became a
seagan. Although my knees would not permit me to run or to
walk long distances, I had a Bowflex and an Airdyne and exer‑
cised regularly. I thought that I was doing great, but heredity
trumps hard work.

Were My Seven Years of a Healthy Lifestyle Wasted?
Not at all! My surgeon and my cardiologist each explained to
me that my lifestyle had slowed the onset of the blockage to

some degree. Because I was in excellent physical condition, I
was a good candidate for open heart surgery. They also assured
me that I would recover more quickly from the surgery because
of my lifestyle.

How Could My Doctors Have Not
Known of My Medical Crisis?
I thought that I had been asymptomatic for seven years and
never mentioned anything to my cardiologist or my internist that
would have indicated to them that I had a heart issue. Nothing
in the laboratory results would have alerted them to that fact.
Obviously, though, a stress test would have indicated that I had
a significant issue. Why, then, did neither my cardiologist nor
my internist suggest another stress test?
A respected local cardiologist wrote an article for our lo‑
cal newspaper in which he addressed how he determines who
gets a stress test:
Stress testing is most often ordered in symptomatic or highrisk individuals to evaluate the probability that someone
may have underlying cardiovascular or pulmonary disease,
to estimate the severity of disease and to evaluate response
to treatment Key words are “symptomatic”—stress testing
is most appropriate in evaluating individuals with suspicious sounding symptoms, and “probability,” stress testing
doesn’t deal in black and white answers about presence or
absence of disease, but instead indicates how likely someone
is to have underlying disease. People with a low likelihood of
cardiovascular or pulmonary disease, people who don’t have
symptoms, and people who are doing well on treatment often
don’t need a stress test. Today we have very good evidence
based guidelines that help direct us in our recommendations
about who needs and doesn’t need a stress test [emphasis
added].

But I Wasn’t Really Asymptomatic
How many times have we had a client say, “I would have men‑
tioned this earlier, but I didn’t think it was important?” Now
I understand how a client could fall into that trap. Although I
did not realize it until several months after my surgery, I had a
symptom that could have alerted my doctors to the need for a
stress test—tiredness. Looking back, I remember feeling tired
after walking to and from our two courthouses here in Tyler.
Because I wear a three-piece wool suit year around, I thought at
the time that the Texas heat was just getting to me. That mistake
could have killed me.

The Road to Recovery
I thought that it would be a long journey from the intensive care
unit at ETMC to being back in my law office and feeling better
than I had in years, but I accomplished this in four months.
When I left ETMC after seven days, I was exhausted by the
three-mile ride to my home. Four days later, I was diagnosed
with hospital-acquired pneumonia and had to spend another
four days at ETMC. Then, I was really weak. By October 1st,
though, I was able to return to my office on a limited basis and
was back practicing law on a full-time basis by October 21st—
and getting stronger every day.
The secret to my success? An absolutely fantastic cardiac
rehabilitation program at ETMC. It was headed by a physician
who was assisted by an RN and two clinical exercise physiolo‑
gists who worked together as a team. They were magnificent. I
went for one hour a day, three times a week for twelve weeks.
At each session, they had me wear a heart monitor and checked
my vital signs several times. When I began the program, this
team held me back from doing too much exercise early on and
then inspired me to work aggressively as I became stronger.
When I finished the program in early December, the team told
me that I was the poster child for cardiac rehab. [I have waited
for a year to write this to make certain that my rehabilitation
was as successful as I thought it was. It was.]

One Who Learned From My Experience
Two days after I had returned home from ETMC, Waldo came to
my home and we visited about my experience. He was interested

because he and I had similar lifestyles and because of the number
of his friends who had required open heart surgery. Over the
next several weeks, he became concerned and decided that he
needed a stress test. When he mentioned this to his doctor, he
was met with resistance. He was told him that it was a waste of
his time, and besides, his insurance carrier wouldn’t pay for the
test. Waldo was not deterred and insisted on having the stress
test. Four days after he received the results of his test, Waldo
was scheduled for open heart surgery at Baylor hospital. He also
had a triple bypass procedure—and he survived.

Do Not Worry About Being Embarrassed
When I was lying in the hospital bed on July 31st, I wondered
if this was simply a waste of time for me and the doctors and
nurses who were taking care of me. As it turned out, it was not.
But even if it had been, there’s an old saying in every hospital
emergency room in America: It’s better to be embarrassed than
dead. If you ever have that feeling that something about your
body just isn’t right, I hope that you’ll remember my experience.
Listen to your body and survive!

Buck Files, who this spring will log his
200th article written for the Voice, is
a member of TCDLA’s Hall of Fame
and past president of the State Bar of
Texas. Buck practices in Tyler, Texas,
with the law firm Bain, Files, Jarrett,
Bain & Harrison, PC.
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The Carving Doctrine and
the Case of ‘Joe’ Friday

Judge Wayne Patrick Priest

E

very lawyer who has ever made a living defending
criminal cases has been asked, not once but very
often, how he or she is able to represent people who are
known to be guilty. Most civil lawyers and virtually all
non-lawyers are shocked to learn that criminal lawyers
find representing people they believe to be guilty far
easier than representing those whom they believe to be
innocent.
That probably deserves a little explaining.
Let’s start with the admittedly technical but very important point that “guilty,” under our system, means either that a jury of one’s peers, having heard the evidence

and been instructed on the law by the judge, has found
one to be guilty or (a jury having been waived), a judge
has so found.
Then, let’s recognize that for good or ill (for good, I
think), we have adopted an adversarial system of justice.
Such a system presumes that there will be a competent
advocate on each side of the case, doing what he can to
put the best face possible on his side of the case and to
point to the deficiencies in the other fellow’s case.
In such a system, though, the advocate owes a great
deal to the system itself (of which more presently). He
is certainly not supposed to seek the truth (that is the

function of the judge and jury) but is, rather, to serve the
cause of his client, within the bounds of propriety and
candor with the Court.
Thus, much as a professional debater might on any
given day take the affirmative or the negative and argue
with equal vigor, an advocate in a criminal case, whether
prosecutor or defender, must be prepared to present his
case and advocate against the case presented by his adversary, in order to ensure that a just result is reached by
those charged with the responsibility of determining the
matter—the jury or, in the absence of a jury, the judge.
Indeed, since the system presumes vigorous advocacy on each side of the case, the system fails, if it does
fail, precisely to the degree to which one side or the
other lacks a vigorous and capable advocate (or to the
degree that a capable judge and/or a fair-minded jury
may be lacking).
We inherited the adversarial system from England,
and most countries of the world do not follow that system. Most countries employ the inquisitorial method,
which places much greater reliance upon the police stationhouse statements of witnesses and defendants than
does our system. Juries play no part in such a system,
and the lawyers have the very different function of assisting the judge in finding the truth, rather than advocating
for either side. (Indeed, in Eastern Europe and the USSR
in the 1970s, a so-called defense lawyer was under obligation to denounce his own client as an enemy of the
state and publicly urge him to confess his guilt if the
lawyer believed his client’s actions or thoughts to be
contrary to the best interests of the state.)
Under our adversarial system, a lawyer may not
present false evidence, nor may he knowingly allow his
client to do so. Since his arguments to the jury must be
based on the evidence that has been presented, the lawyer cannot argue untruths. It is absolutely forbidden that
the lawyer on either side of the case express his personal
belief as to the guilt or innocence of the accused, primarily because the lawyer’s personal belief is irrelevant but
also because the lawyer’s personal belief may result from
matters as to which no evidence has been presented, including confidential disclosures of his client.
The lawyer’s job, then, turns out to be precisely the
same, whether his client is guilty or innocent. The reason
it is so much harder to represent a client thought to be
innocent is that the lawyer lives in fear that something
which he, the lawyer, does or does not do will cause an
innocent person to be convicted. On the other hand, if

one has done one’s best and the client is nonetheless
convicted, little sleep is lost over a guilty man being
found so.
Though it doubtless does occur that guilty persons
are found not guilty after a trial, our society has always
deemed that to be an acceptable cost of the presumption of innocence and the guarantee of a fair trial. “Better
that ten guilty men are freed than that one innocent man
is convicted” has been our usual way of expressing the
sentiment.
It is, of course, absolutely forbidden for a criminal
defense attorney to become involved in representation of
people charged with crime before the crime is committed. While we guarantee the right of counsel to all who
have been criminally accused, we do not allow lawyers
to counsel people on how to violate the law and get
away with it.
This can become a real problem for a lawyer who
regularly represents people engaged in ongoing criminal
enterprises. A client who continues in his involvement in
criminal activity after retaining a lawyer to represent him
in a pending case will not see so clearly or so readily as
the lawyer the impropriety of seeking or obtaining advice
with regard to ongoing activity.
There was not a lot of organized criminal activity
in San Antonio when I was in practice, and so this particular problem seldom arose for me. I did represent a
number of defendants who had prior convictions, but
most were small-time burglars and thieves with no organizational connections.
Interestingly, in retrospect, very few of these clients
wanted or got a trial. Most were caught red-handed, had
no defense, and simply wanted competent representation
in negotiating a plea of guilty.
A client I will call Friday Meadows, though a drug
dealer rather than a burglar or thief, exemplifies the type
rather well. He had previously been to the federal penitentiary on a marijuana case when I first met him and
had come to see me about representing him on some
newly pending drug cases in a small community near
San Antonio.
The police had come to his home with a search warrant and found quantities of methamphetamine, cocaine,
and marijuana, along with about $25,000 in cash. By the
time I saw him, he had been indicted in separate indictments for possession of the methamphetamine and the
cocaine—and so had his wife.
Friday made no bones about the fact that he had

long since decided he could not do as well at anything
else as he could at dealing drugs and had no intention
of trying to. By his strange lights, a periodic trip to the
penitentiary was part of the cost of doing business, and
it was worth spending a lot of his time in custody so
long as he could live as well as he did when he was “on
the street.”
He respected law enforcement officers who went
about their work properly, without fabricating evidence or manhandling people. In his view,
they were professionals and he
was a professional, and as long
as they all played by the rules, he
had no complaints.
Friday’s major concern when
he came to see me, and throughout my representation of him,
was his wife. He made it clear
to me that if the search warrant
was “righteous” (and it was), he
was willing to do whatever time
he had to, but any deal had to
include dropping the charges
against his wife.
She knew what he was doing of course, but she was
not involved, and he wanted her to walk away from the
cases with the charges dismissed.
I told him I would see what I could do.
We had a unique rule in Texas at the time called the
“Carving Doctrine.” It was a sort of Texas special rule on
double jeopardy, and it provided that while the prosecutor could carve as large an offense as he might from the
conduct of a defendant in a single “course of conduct,”
he could only carve once.
In Friday’s case, this meant that since he had simultaneously possessed three different drugs, possession of
each of which was a violation of the same statute (the
Controlled Substances Act), he could be convicted of
possessing only one. (This is, by the way, no longer Texas
law, and today he could be charged with possession of
all three.)
It had been several weeks since Friday’s arrest, during which time he had been ably represented by the lawyer who associated me in the case, Joe Cumpian of San
Antonio.
Had the prosecution moved a little faster, they quite
likely could have forfeited Friday’s $25,000 as being
ill-gotten proceeds of his dirty business. They had not,

however, and the time for doing so had passed under the
applicable statutes.
This, too, figured in Friday’s plans, as that money
would go a long way toward the support of his wife
while he was off at the pen.
I went to see the district attorney of the county
where Friday was charged, and we agreed immediately
that he had only one prosecutable case against Friday,
and that he really was not after
Friday’s wife.
However, he explained, he
could not negotiate a plea agreement with me that included a
term of years, because his judge
would not honor any such agreement.
That surprised me more than
a little, because Texas law at the
time (and to this day) provides
that while a judge is not required
to honor a plea bargain agreement between a defendant and
a prosecutor that includes a recommendation by the prosecutor
as to the defendant’s punishment, the judge is required to
give the defendant an opportunity to withdraw his guilty
plea and stand trial if he does not honor the agreement.
If this happens, the law specifically provides that
the fact that the defendant offered to and did once plead
guilty is not admissible against him on trial of the case.
This part of the rule is, of course, for the defendant’s
protection.
The gain to the prosecution if the judge honors the
agreement is that the defendant is then not generally allowed to appeal his conviction or sentence, so the prosecutor can close that file and get on to other matters.
“Where do we go from here, then?” I asked, and
he explained that it would be necessary to secure the
judge’s advance approval of any proposed plea bargain
agreement.
He and I then agreed that under all the circumstances, if Friday would agree to accept a seven-year
sentence and not even apply for probation, the cases
against his wife would be dismissed.
I suggested we go see the judge. He told me to go
on to see the judge without him. (This is a strict matter of
professional protocol; it is forbidden to either counsel in
the case to discuss the case with the judge without the
other lawyer being present, unless the other lawyer gives

his consent.)
I went to see the judge alone, as authorized.
After I set the matter forth for His Honor, he agreed
that the proposition agreed upon by the prosecutor and
me was a reasonable one.
Later that morning, Friday entered his guilty plea.
At that time, a defendant was allowed ten days after
pleading guilty before being sentenced—ostensibly to allow for the filing of a motion for new trial, but in practice
most often simply to give him ten days to put his affairs
in order before going to the pen. We asked for our ten
days, in accordance with pretty standard practice at the
time. This time, however, we should not have done it.
When we returned ten days later for sentencing,
the judge sentenced Friday to seven years and added a
$10,000 fine, not previously discussed.
“Your Honor,” I said, “in my opinion you have just
rejected my client’s plea bargain agreement, and he is
entitled to withdraw his plea.”
“I agree with you, Mr. Priest. Would you like to have
a moment to discuss the matter with your client?”
“If your Honor pleases.”
What had happened, of course, was that the judge
had become aware of the $25,000 cash and the fact that
it was too late to forfeit it. This was his way of at least
getting $10,000 for his county.
I took Friday back in an adjoining room to talk. We
both knew that he could not withdraw his plea because
if he did, the prosecutor could and likely would press
forward, not only with the prosecution of Friday but also
with Friday’s wife.
I told him I would go see the judge in chambers (the
prosecutor having again authorized me to do so) and see
if I could get a reduction in the fine.
The judge bade me come in when I knocked on his
chamber door.
“Judge,” I said, “is there any way we could talk about
a fine of, say, $5,000?”
“Don’t bargain with me, Priest,” he said.” I understand you’re the Democratic nominee for a district bench
in Bexar County, and unless the politics have changed
a lot over there [remember, this was in the ’70s], that
should mean you will be a district judge in a couple of
months. I just wanted to give you a lesson in how to be
chickenshit.”
“Judge,” I said, “you’re doing a real good job.” And
he was.
Friday paid the money and did the time; I still
haven’t passed along his lesson.

Judge Wayne Patrick “Pat” Priest was
a founding director of TCDLA. He
received his JD from St. Mary’s
University, where he served as
an adjunct professor of Criminal
Law, Criminal Procedure, and Trial
Advocacy at its School of Law from
1979 through 1999. He has been on the
bench since November 1980. As the senior District Judge
of Bexar County in semi-retired status, he is called upon
to preside over some big cases—including the Tom DeLay campaign finance trial, among others.
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Supreme Court
D was entitled to have his Atkins claim considered in federal court because he satisfied
28 U.S.C. § 2254(d); the factual determinations underlying the state court’s decision—
that D’s IQ score was inconsistent with a diagnosis of intellectual disability and that he
presented no evidence of adaptive impairment—were unreasonable under § 2254(d)(2).
Brumfield v. Cain, 135 S. Ct. 2269 (2015).
D was convicted of murder in a Louisiana court and sentenced to death before Atkins v. Virginia, 536 U.S. 304 (2002), prohibited execution of the intellectually disabled. Implementing Atkins
in State v. Williams, 831 So. 2d 835 (La. 2002), the Louisiana Supreme Court determined that an
evidentiary hearing is required when a defendant “provide[s] objective factors” sufficient to raise
“a reasonable ground” to believe he has an intellectual disability. After Williams, D amended his
pending state post-conviction petition to raise an Atkins claim. Seeking an evidentiary hearing, he
pointed to evidence introduced at sentencing that he had an IQ of 75, a fourth-grade reading level,
been prescribed numerous medications and treated at psychiatric hospitals as a child, been identi‑
fied as having a learning disability, and been placed in special education classes. The trial court
dismissed D’s petition without holding a hearing or granting funds to investigate. D sought federal
habeas relief. The district court found the state court’s rejection of D’s claim was both “contrary to,
or involved an unreasonable application of clearly established federal law” and “based on an unrea‑
sonable determination of the facts in light of the evidence presented in the State court proceeding.”
The court went on to determine that D was intellectually disabled. The Fifth Circuit reversed, finding
D’s petition failed to satisfy 28 U.S.C. § 2254(d)’s requirements to give the state trial court and U.S.
Supreme Court substantial deference. The Supreme Court vacated the Fifth Circuit’s judgment and
remanded.
D was improperly denied a hearing to determine whether he was intellectually disabled to
preclude his death sentence based on an erroneous state-court finding concerning his intellectual
capacity, since the prisoner’s low IQ raised a basis for finding a reasonable doubt that the prisoner
was not intellectually disabled given the margin of error in IQ testing. The state trial court also er‑
roneously found that D did not meet the criteria for impairment in adaptive skills since the evidence
indicated that he was impaired in language skills and the ability to learn, and evidence of D’s mental
health history diagnoses, and treatment suggested that D was impaired with regard to other adaptive
skills.
Imposing an increased sentence under the Armed Career Criminal Act’s residual clause
violates due process. Johnson v. United States, 135 S. Ct. 2551 (2015).
After petitioner D pleaded guilty to being a felon in possession of a firearm, 18 U.S.C. § 922(g),
the Government sought an enhanced sentence under the Armed Career Criminal Act (ACCA), which
imposes an increased prison term on a defendant with three prior convictions for a “violent felony,”
§ 924(e)(1), a term defined by § 924(e)(2)(B)’s residual clause to include any felony that “involves
conduct that presents a serious potential risk of physical injury to another.” The Government argued
that D’s prior conviction for unlawful possession of a short-barreled shotgun met this definition,
making the third conviction of a violent felony. The district court held that the residual clause does
cover unlawful possession of a short-barreled shotgun, and imposed a 15-year sentence under ACCA.

The Eighth Circuit affirmed. The Supreme Court reversed and
remanded.
The Court pronounced on the meaning of the residual
clause in several cases, including James v. United States, 550
U.S. 192 (2007), and Sykes v. United States, 564 U.S. 1 (2011),
and rejected suggestions by dissenting Justices in James and
Sykes that the clause is void for vagueness. Here, the residual
clause did not survive the prohibition of vague criminal laws,
because the residual clause left grave uncertainty about how to
estimate the risk posed by a crime and left uncertainty about
how much risk it took for a crime to qualify as a violent felony.
Standing by prior decisions would undermine the goals that
stare decisis was meant to serve. Remand was warranted be‑
cause imposing an increased sentence under § 924(e)(2)(B)’s
residual clause violated U.S. Const. amend. V’s guarantee of
due process since the indeterminacy of the wide-ranging in‑
quiry required by the residual clause both denied fair notice
to defendants and invited arbitrary enforcement by judges.

Fifth Circuit
In prosecution on charges of conspiracy to possess with
intent to distribute meth, it was not error, under Fed. R.
Evid. 404(b), to admit D’s prior convictions for possession and manufacturing of meth. United States v. Wallace, 759 F.3d 486 (5th Cir. 2014).
Ds argued that their prior convictions for possession and
manufacture of methamphetamine were not relevant because
they were not drug conspiracy charges. However, under United
States v. Gadison, 8 F.3d 186 (5th Cir. 1993), a prior convic‑
tion for narcotics possession or manufacture is probative of
D’s intent in a prosecution for conspiracy to distribute. D ar‑
gued the seven-year-old convictions were also too remote to
be considered; the court held that remoteness may weaken a
conv iction’s probative value, but remoteness is not a per se bar
to admitting a prior conviction. In addition, any unfair preju‑
dice was alleviated by the district court’s limiting instruction.
NOTE: The Fifth Circuit did not hold that all prior narcotics
convictions are per se admissible in a drug conspiracy case;
rather, “[t]he government continues to maintain the burden of
demonstrating in every case that a prior conviction is relevant
and admissible under 404(b).”
The Fifth Circuit also held that Alleyne v. United States,
133 S. Ct. 2151 (2013), did not overrule Almendarez-Torres v.
United States, 523 U.S. 224 (1998), which held that the U.S.
Constitution does not require prior convictions to be treated
like offense elements (i.e., charged in an indictment or proved
beyond a reasonable doubt) even where they raise the statutory
maximum (or, after Alleyne, the statutory minimum). Because
the prior-conviction exception of Almendarez-Torres survived
Alleyne, it was not unconstitutional to enhance Ds’ sentence
under 21 U.S.C. § 851 notwithstanding the lack of a grand jury

indictment charging the prior convictions and the lack of a
jury finding beyond a reasonable doubt.
Where D was convicted, on his guilty plea, of a
hostage-taking conspiracy (in violation of 18 U.S.C.
§§ 1203(a) and 2), it was not error to apply a Ransom
Enhancement because a demand for ransom is not an
element of the underlying crime. United States v. Cedillo-Narvaez, 761 F.3d 397 (5th Cir. 2014).
D was convicted of the underlying offense for kidnapping
18 undocumented aliens, holding them hostage, and calling
their family members to demand ransom. D argued that be‑
cause the court applied the ransom enhancement to his sen‑
tence, there was impermissible double-counting of the ransom
element. However, the court held that a ransom demand was
not an element of the offense of hostage-taking under 18 U.S.C.
§ 1203. In addition, double-counting was permissible unless
the Sentencing Guidelines explicitly disallowed it; they did not
in this case.
D also argued that it was error to add a Vulnerable Victim
enhancement to his sentence, because the victims’ status as un‑
documented aliens was already incorporated into the sentence
for his conspiracy conviction. The court held that the District
court did not plainly err in applying a vulnerable-victim en‑
hancement under USSG § 3A1.1(b) based on victims’ status as
undocumented aliens because an alien’s status is not a prereq‑
uisite to the offense of hostage-taking, and that characteristic
is not already accounted for in the base offense level.
D, convicted of murder and sentenced to death, was
not entitled to a certificate of appealability for any of
his rejected claims for relief under 28 U.S.C. § 2255.
United States v. Fields, 761 F.3d 443 (5th Cir. 2014).
D was not entitled to a certificate of appealability (COA)
on his claims of ineffective assistance with respect to trial
counsel’s penalty-phase investigation, investigation of the
charged crime, or alleged failure to challenge expert testimony
about D’s future dangerousness. The evidence presented by
D was duplicative of evidence considered by the jury, or may
have led the jury to conclude that additional factors in aggrava‑
tion were present. In addition, a mere failure to question cer‑
tain witnesses is not ineffective assistance of counsel without
some indication of what those witnesses would have testified
to, which D failed to provide.
D also failed to show that his competency fell below a
standard that would have required the district court to deny
D’s request to represent himself. The court also decided that
D’s requests for a COA on the grounds of, among other things,
Brady violations, actual innocence, denial of DNA testing, and
the wearing of a stun belt during trial, were meritless.
Nor was D entitled to a COA on his claim that the dis‑
trict court required him to reveal privileged trial strategy, in
violation of his constitutional rights, by requiring him to do

a practice (“dry run”) cross-examination of one witness; the
“dry run” was necessary to rein in pro se D’s excesses, and D
still had a reasonable opportunity to cross-examine the wit‑
ness.
District court did not reversibly err in denying D’s motion to suppress arising from a search of his airplane,
later found to contain marijuana; the search was a routine “ramp check,” which can be performed at any time
under FAA rules, and the evidence found during the
ramp check was sufficient to obtain the search warrant
that disclosed the marijuana in the plane. United States
v. Massi, 761 F.3d 512 (5th Cir. 2014).
D was detained, and the ramp check conducted, because,
among other things, D made a suspiciously large number of
stops in his flight, stayed only 12 hours at his final destination,
and had a prior conviction for drug trafficking. Although D
was unlawfully detained by law enforcement (what had been a
Terry stop transformed into a de facto arrest unsupported by
probable cause), the good-faith exception of United States v.
Leon, 468 U.S. 897 (1984), applied and precluded application
of the exclusionary rule. When prior unconstitutional con‑
duct has uncovered evidence used to obtain a search warrant,
evidence uncovered by the search warrant is admissible if (1)
the prior law enforcement conduct that uncovered evidence
used in the affidavit for the warrant was “close enough to the
line of validity” that an objectively reasonable officer prepar‑
ing the affidavit or executing the warrant would believe that
the information supporting the warrant was not tainted by
unconstitutional conduct; and (2) the resulting search warrant
was sought and executed by a law enforcement officer in good
faith.
Death-sentenced Texas D was not entitled to a certificate of appealability to appeal the district court’s denial
of his claim that trial counsel provided ineffective assistance in eight specific instances, nor was D entitled
to appeal the district court’s rejection of his claim that
he was intellectually disabled and thus ineligible for the
death penalty. Williams v. Stephens, 761 F.3d 561 (5th
Cir. 2014).
Enough evidence was presented at trial to establish that
for each of D’s eight claims of ineffective assistance, D did not
meet his burden of showing that “fairminded jurists” could
not have disagreed as to the correctness of the state court’s
decision. In addition, any errors were harmless because they
were not prejudicial.
D’s claim that he was intellectually disabled, and therefore
ineligible for the death penalty under Atkins v. Virginia, 536
U.S. 304 (2003), also failed on all three of the raised grounds.
First, D objected to the use of the factors articulated in Ex
parte Briseno, 135 S.W.3d 1 (Tex.Crim.App. 2004). Because the
court had previously upheld the use of those factors, this claim

failed. Second, D argued that because of his schizophrenia,
the jury could not have found that he was not intellectually
disabled; however, there was no “clear and convincing” proof
that the jury’s finding was incorrect. Finally, D argued that
the jury could not have reasonably rejected his claim that he
was intellectually disabled under a governmental definition
of that disability. The court rejected that claim because the
jury’s determination, after weighing all evidence presented,
was reasonable and not clearly and convincingly incorrect.
D convicted of being unlawfully present in the United
States after deportation following a felony conviction
was not entitled to reversal of his sentence where the
district court applied an eight-level aggravated felony
enhancement for a prior conviction of aggravated criminal contempt. United States v. Sanchez-Espinal, 762 F.3d
425 (5th Cir. 2014).
The district court did not err in concluding that D had
previously been convicted of aggravated criminal contempt
under N.Y. Penal Law § 212.52(1). D argued his prior convic‑
tion was not an aggravated felony because the charging in‑
strument alleged that he acted intentionally and recklessly; no
violence is required to commit aggravated criminal contempt;
and any injury, no matter how serious, suffices for a conviction.
However, the Fifth Circuit held that a violation of § 212.52(1) is
a “crime of violence” under 18 U.S.C. § 16(b), making D’s prior
conviction an “aggravated felony” under 8 U.S.C. § 1101(a)(43)
(F); the district court therefore did not err in applying an eightlevel “aggravated felony” enhancement under USSG § 2L1.2(b)
(1)(C).
D convicted of illegal reentry after deportation was
not entitled, on plain error review, to resentencing; although it was error to run D’s illegal reentry sentence
consecutively with a pending federal sentence imposed
after revocation of probation, D failed to show his substantial rights were affected. United States v. Nava, 762
F.3d 451 (5th Cir. 2014).
D was sentenced in the Northern District of Texas to 27
months’ imprisonment, to run consecutively to any sentence
imposed upon a pending revocation of supervised release in
the Western District. Under United States v. Quintana-Gomez,
521 F.3d 495 (5th Cir. 2008), the order to run the illegal-reentry
sentence consecutively with the not-yet-imposed federal revo‑
cation sentence was clear and obvious error, satisfying the first
two prongs of plain-error review. However, D failed to show
that his substantial rights were affected, given that the Western
District ultimately imposed a consecutive sentence anyway,
and consecutive sentencing was the recommendation of the
Guidelines.
District court lacked jurisdiction to revoke D’s supervised release; the Fifth Circuit vacated that court’s or-

der. United States v. Juarez-Velasquez, 763 F.3d 430 (5th
Cir. 2014).
Time spent in state custody on a charge that was ulti‑
mately dismissed without conviction was not “in connection
with a conviction” and hence did not toll the supervised-re‑
lease period under 18 U.S.C. § 3624(e), notwithstanding that
(1) D was subject to an administrative immigration detainer
at the time of the state dismissal, (2) the district court later
entered an ultra vires order that D should receive credit on
a later federal illegal-reentry charge for the time in state cus‑
tody, and (3) the Bureau of Prisons later granted that credit.
Because there was no tolling, D’s supervised release expired
before the warrant to revoke was issued and before the district
court actually purported to revoke D’s supervised release. As
the district court did not, therefore, have jurisdiction, the Fifth
Circuit vacated the order revoking supervised release.

Court of Criminal Appeals
A defendant’s right to a public trial is forfeitable, and
D failed to preserve his public-trial complaint for appellate review. Peyronel v. State, 465 S.W.3d 650 (Tex.
Crim.App. 2015).
D was convicted of aggravated sexual assault of a child
under age 14. The jury fined him $10,000 and assessed his
punishment at 50 years in prison. During a break in the pun‑
ishment proceedings, an unidentified woman that the record
showed was “part of the defense” approached a juror and
asked, “How does it feel to convict an innocent man?” At a
conference following the comment and outside the presence
of the jury, the court excused all punishment-phase witnesses
from the courtroom on its own motion, but the State also asked
the court to exclude from the courtroom “female members of
the defendant’s family . . . during testimony. I just don’t want
any of the jurors at this point to feel intimidated while having
to make a decision.” Defense counsel then stated, “Your Honor,
we’d respond to that by saying that’s too broad to exclude [D]’s
wife and daughter to create the impression in the jury’s mind
that he has absolutely no support whatsoever here.” The judge
decided to exclude everyone in the gallery. On appeal, D ar‑
gued he preserved a complaint for review that his right to a
public trial was violated and that the closure of the courtroom
violated that right. COA agreed that he preserved his claim,
reversed the trial judgment as to punishment, and remanded
for a new punishment hearing. CCA reversed COA.
“We have never directly addressed the issue of whether a
person’s right to a public trial is mandatory, subject to waiver,
or can be forfeited through inaction. . . . [T]he majority of
jurisdictions addressing the issue have held that the publictrial right may be forfeited. . . . [M]any courts cite . . . Levine v.
United States, 362 U.S. 610[ (1960).] We agree with the majority

of courts and hold that a complaint that a defendant’s right to
a public trial was violated is subject to forfeiture. . . .
“Appellant was worried about the perception of the jury
if no one was present in the gallery to support him, but it is
hardly clear from the record that Appellant’s argument was
the functional equivalent of asserting that his constitutional
right to a public trial was being violated. We agree with Ap‑
pellant that he was not required to use ‘magic language’ to
preserve his public-trial complaint for review, but Appellant
had the burden to ‘state[] the grounds for the ruling . . . sought
from the trial court with sufficient specificity to make the trial
court aware of the complaint, unless the specific grounds were
apparent from the context.’ Tex. R. App. P. 33.1. Instead, Ap‑
pellant is now trying to ‘raise an abstract claim . . . as an after‑
thought on appeal.’ See Levine, 362 U.S. at 620.”
By requiring D to perform an analysis of the severability
of the statute, COA did not properly address the merits
of D’s argument that the consolidated court cost of Tex.
Loc. Gov’t Code § 133.102 was a tax and thus unconstitutional. Salinas v. State, 464 S.W.3d 363 (Tex.Crim.
App. 2015).
A jury convicted D of causing injury to an elderly indi‑
vidual and assessed a sentence of five years in prison. Tex.
Pen. Code § 22.04(a)(3), (f); Tex. Pen. Code § 12.34(a). After
sentencing D, the trial court assessed a consolidated court
cost of $133 pursuant to Tex. Loc. Gov’t Code § 133.102. D
argued that the consolidated court cost of § 133.102 was a tax.
The trial court overruled D’s objection. COA considered D’s
complaints about two evidentiary issues and his challenge to
the constitutionality of the court costs and affirmed the trial
court. D’s CCA petition challenged only the constitutionality
of the court costs. CCA reversed COA and remanded for that
court to consider D’s claim of facial unconstitutionality as to
the consolidated court costs under the correct standards.
“[COA] addressed appellant’s arguments under an incor‑
rect standard when it required appellant to also address sever‑
ability principles and to establish what the funds designated in
Section 133.102 actually do. We emphasize that demonstrating
what the funds actually do is not the same as demonstrating
what the governing statutes say about the intended use of the
funds. . . . We . . . remand this case to that court to address the
question of whether, based upon the statute as it is written,
Section 133.102 is unconstitutional on its face, without regard
to severability principles or to evidence of what the funds des‑
ignated in the statute actually do.” NOTE: Cf. Denton v. State,
below, in which a court of appeals categorized § 133.102 court
costs as a “tax.”
Sufficient evidence supported D’s conviction for failing
to report as a registered sex offender because he was
aware of his duty to register and told his parole officer

he was going to move but failed to report in person
the intended change of address seven days before he
moved. Robinson v. State, 466 S.W.3d 166 (Tex.Crim.
App. 2015).
COA affirmed D’s conviction for failing to report under
the sex-offender registration requirements, Tex. Code Crim.
Proc. art. 62.102. CCA granted D’s petition to decide what de
gree of mental culpability the statute required and whether to
consider a trial judge’s findings of fact and conclusions of law
in a sufficiency of the evidence review. CCA affirmed COA.
“We hold that a conviction under Article 62.012 [sic] re‑
quires knowledge or recklessness only to the duty-to-register
element of the offense, and that an appellate court should dis‑
regard the trial judge’s findings of fact and conclusions of law
in reviewing for sufficiency of the evidence. . . . [COA] properly
applied a traditional review of the sufficiency of the evidence
by viewing the evidence in the light most favorable to the ver‑
dict to determine whether any rational fact finder could have
found the essential elements of the offense beyond a reasonable
doubt. The court’s initial analysis, which required a culpable
mental state as to Robinson’s duty to register but not his failure
to register, correctly applied the elements of the offense. To
sustain Robinson’s failure-to-comply conviction, the statute
requires that Robinson (1) knew or was reckless about whether
he had a duty to register as a sex offender, and (2) failed to
report in person to the local law-enforcement authority his
intent to change his address, not later than the seventh day
before. . . . Robinson himself testified that he was aware of his
duty to register, so we find the evidence sufficient as to this
first element.” As to the second element, CCA found “ample
evidence from which a rational fact finder could conclude that
D failed to provide the proper pre-move notification,” despite
D’s testimony that he repeatedly attempted to provide notice
but each time was turned away and D’s aunt’s testimony that
he remained living with her.
D’s reply of “None” or “No, Your Honor” to the question of whether there was an objection to “the seating
of the jury,” “the panel,” or “the jury as selected” at the
conclusion of jury selection did not constitute a waiver
of any previously preserved claim of error during voir
dire. Stairhime v. State, 463 S.W.3d 902 (Tex.Crim.App.
2015).
“Appellant argued on direct appeal that he was prevented
from asking a proper question to the venire during jury selec‑
tion. The court of appeals refused to address the merits of his
complaint, however, holding that Appellant later waived any
error he might have earlier preserved. Stairhime v. State, 439
S.W.3d 499, 507 (Tex. App.—Houston [1st Dist.] 2014). When
the names of the twelve jurors were called out and the jury
was empaneled, the trial court immediately asked whether
either party had ‘an objection to the panel or as to the jury as

selected[.]’ Id. Appellant answered, ‘No, Your Honor.’ Id. The
court of appeals agreed with the State that by his response,
Appellant waived ‘any complaints about the [conduct] of voir
dire[.]’ Id. We granted Appellant’s petition for discretionary
review to examine whether the court of appeals correctly re‑
garded Appellant’s answer to constitute a waiver of his ap‑
pellate complaint that he had been denied the opportunity
to pose a proper question.” CCA overruled Harrison v. State,
333 S.W.3d 810 (Tex.App.—Houston [1st Dist] 2010, pet. ref’d),
insofar as it was inconsistent with this opinion, and reversed
COA and remanded to that court.
A cost of court “Related to DNA Testing,” assessed on
D pursuant to the Texas Code of Criminal Procedure,
was not an unconstitutional tax that violated the Texas
Constitution’s separation of powers clause. Peraza v.
State, 467 S.W.3d 508 (Tex.Crim.App. 2015, reh’g denied).
D was indicted under separate cause numbers for two
instances of aggravated sexual assault of a child. After D pled
guilty to the two offenses, the trial court set punishment at 25
years for each offense, and each judgment contained a $250
court cost assessment for a “DNA RECORD FEE.” This DNA
record fee is required to be assessed as a cost of court pur‑
suant to Tex. Code Crim. Proc. art. 102.020, entitled “Costs
Related to DNA Testing.” Article 102.020(a) provides that “[a]
person shall pay as a cost of court: (1) $250 on conviction of
an offense listed in Section 411.1471(a)(1), Government Code.”
Article 102.020(h) directs that “[t]he comptroller shall deposit
35 percent of the funds received under this article in the state
treasury to the credit of the state highway fund and 65 per‑
cent of the funds received under this article to the credit of
the criminal justice planning account in the general revenue
fund.” D appealed this fee assessment, claiming it violated the
Texas Constitution. This argument was based on the language
in Article 102.020(5 h) directing the disbursement of such
court costs; D argued that by requiring the courts to impose
this “tax” for the benefit of the state highway fund and criminal
justice planning account, the Texas Legislature had reduced
the courts to a tax-gathering agency of the executive branch,
violating the separation of powers doctrine. The First Court of
Appeals agreed with D and modified both judgments to delete
the DNA record fee; the court held that the Article 102.020
fee was an unconstitutional tax, not a legitimate court cost,
because it was neither necessary nor incidental to the trial
of a criminal case. Six months before the First Court issued
that opinion, Houston’s Fourteenth Court issued a contrary
unanimous opinion in O’Bannon v. State, 435 S.W.3d 378
(Tex.App.—Houston [14th Dist] 2014, no pet.). Like Peraza,
O’Bannon challenged the assessment of the court costs related
to DNA testing, pursuant to Article 102.020, as facially uncon‑
stitutional by impermissibly compelling the courts to collect a

tax. The Fourteenth Court held that O’Bannon failed to satisfy
his burden to show that Article 102.020 was invalid in all pos‑
sible applications and thus affirmed the trial court’s overruling
of his challenge to the statute. Because of these conflicting
opinions from the Houston courts, CCA granted review here.
CCA reversed COA and reinstated the court costs.
A court cost for DNA testing assessed under Tex. Code
Crim. Proc. art. 102.020 was not an unconstitutional tax that
violated the separation of powers clause under Tex. Const. art.
II, § 1, because the statutory scheme allowed for such funds to
be expended for legitimate criminal justice purposes. As long
as a criminal statutory assessment is reasonably related to the
costs of administering the criminal justice system, its imposi‑
tion will not render the courts tax gatherers in violation of the
separation of powers doctrine. D failed to show that it was not
possible for Article 102.020 to operate constitutionally under
any circumstance, including the fee benefits to the criminal
justice planning account and state highway fund.
The offense of indecency by exposure was not necessarily subsumed within the offense of indecency by
contact; double jeopardy did not bar D’s conviction for
both. Speights v. State, 464 S.W.3d 719 (Tex.Crim.App.
2015).
D was convicted of two counts of indecency with a child—
one count of indecency by contact and one count of indecency
by exposure. He appealed that his conviction for indecency
with a child by exposure improperly subjected him to double
jeopardy. COA agreed. CCA granted the State’s petition to de‑
cide whether, for double jeopardy purposes, indecency by ex‑
posure is “necessarily subsumed” within indecency by contact
when, during the same incident, the defendant first exposes
himself and masturbates in front of the child and then causes
the child to touch his penis. CCA reversed COA to the extent
that it rendered an acquittal for the offense of indecency with
a child by exposure.
Conviction for indecency with a child by exposure and
indecency with a child by sexual contact did not subject D
to double jeopardy because Tex. Penal Code § 21.11(a)(1) and
§ 21.11(a)(2)(A) admit of separate allowable units of prosecu‑
tion and punishment for both the offense of indecency with
a child by sexual contact and the offense of indecency with a
child by exposure. For purposes of the indecency with a child
statute, “sexual contact” may be accomplished by way of any
touching by a person, including touching through clothing.
§ 21.11(c)(1). Thus, it is possible to commit indecency with a
child by sexual contact without necessarily committing inde‑
cency with a child by exposure. It is also possible to commit
indecency with a child by exposure without committing inde‑
cency with a child by sexual contact. A relationship of “expo‑
sure” to “contact” within the indecency with a child statute is
similar to the relationship between different kinds of contact
involving different parts of a body within that same statute,

i.e., anus, breast, or genitals. Because § 21.11(a) prohibits the
commission of any one of those acts, each act is a separate of‑
fense, and as such, a discrete allowable unit of prosecution.

Court of Appeals
D should have raised his complaint about the fine via
appeal from the order deferring his adjudication of guilt
as it was too late to complain once adjudicated guilty,
convicted, and sentenced; assessing the fee was akin to
the levy of a tax and fell outside the takings clause, Tex.
Const. art. I, § 17. Denton v. State, Nos. 07-15-00181CR, 07-15-00182-CR (Tex.App.—Amarillo Oct 8, 2015,
reh’g denied).
Appellant proclaimed that Tex. Local Gov’t Code
§ 133.102(e)(7), requiring a defendant convicted of a felony to
pay fees for a public use, violated—as applied to appellant—the
Takings Clause of Article I, § 17 of the Texas Constitution.
COA overruled the issue and affirmed the trial court. “Assess‑
ing the fee in question as a court cost was and is not an exercise
in what we commonly know to be eminent domain. Instead,
it is akin to a levy of a tax. As such, it falls outside the scope of
the takings clause.”
It was proper to deny D’s petition for nondisclosure
of his criminal history, under former Tex. Gov’t Code
§ 411.081, because he was convicted of a misdemeanor
during his community supervision period, even though
the conviction was for an offense occurring before the
community supervision period began and on the same
date as the offense for which he was placed on community supervision, and even though he successfully
completed probation for the misdemeanor. Wills v.
State, No. 09-14-00373-CV (Tex.App.—Beaumont Oct
29, 2015).
“[D] appeals from the denial of a petition for nondisclo‑
sure of his criminal history record information. We must de‑
cide whether, under the version of section 411.081 in effect
before its amendment by the 84th Legislature in 20151, a per‑
son is entitled to an order of nondisclosure when that person
is convicted during the community supervision period for an
offense that occurred before the community supervision pe‑
riod commenced. See Act of June 18, 1993, 73rd Leg., R.S., ch.
790, 1993 Tex. Gen. Laws 3088 (amended in 2003, 2005, 2007,
2009, 2011, 2013, 2015)(current version at Tex. Gov’t Code
§ 411.084). We hold that the statute is unambiguous, and that
a person is not entitled to an order of nondisclosure if that per‑
son is convicted of an offense during the period of community
supervision regardless of when that offense was committed.
Accordingly, the trial court did not abuse its discretion. We
affirm the trial court’s order denying the petition for nondis‑
closure.”
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