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 State Motions CD—Newly updated!
New members will receive a comprehensive CD of state forms and
motions, including DWI, post-trial, pretrial, and sexual assault mo‑
tions.
 Brief, Motion, and Memo Bank
A library of the collected tools of the trade from some of the top
criminal defense lawyers in the state.
 Listserves
A partnership to engage community members in areas of significant
decisions, legislative and capital issues/updates, upcoming seminars
and events, and more . . .
 Legislature
A team of lobbyists involved in the legislative effort and keeping
members up to date.
 Ethics Hotline
If you have a question about ethics in criminal defense law, call the
hotline at 512-646-2734 and leave a message. You will receive a call
or several calls within 24 hours.
 Updated iPhone/iPad/Droid/Windows 7 App
An entire library of criminal codes and statutes in the palm of your
hand.
 Voice for the Defense magazine—print and online
A subscription to the only statewide magazine written specifically for
defense lawyers, published 10 times a year.
 Membership Directory (printed or online)
Comprehensive listing of current TCDLA members, print or PDF
version, updated yearly. Online directory updated daily.
 Lawyer Locator
Online directory providing members an opportunity to list up to
three areas of practice for public advertising.
 Expert List
Extensive list of experts for all types of criminal cases, including
investigation, mitigation, and forensics specialists.
 Significant Decisions Report
Professional reports summarizing state and federal cases, emailed
weekly.
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 TCDLA Discounts
Receive significant discounts on CLE seminars and TCDLA publica‑
tions. Discounted liability insurance with Joe Pratt Insurance.
 TCDLA Logo for Member Use
Camera-ready art of the TCDLA logo is now available for use on
business cards, websites, etc.
 Membership Certificate
Display your TCDLA membership with pride! New members will re‑
ceive a personalized certificate by mail. Members of 25 years receive
a special certificate.
 Sprint Discount
Sprint has changed the process in how to receive their 15% discount.
Please fill out the verification form and fax to TCDLA at 512.469.0512
or email to mrendon@tcdla.com and TCDLA will have it submitted to
Sprint.
 Enterprise Car Rental
Ten percent discount for members. Enterprise is the largest r ental car
company in North America in terms of locations and number of cars,
while providing the highest level of customer service. The corporate
account number for TCDLA members is 65TCDLA. You may contact
your local office directly or visit www.enterprise.com. When booking
online, enter your location, date, time, & the corporate account number.
You will then be asked for your discount ID, which is the first three let‑
ters of TCDLA (TCD). Make your reservation at Enterprise Rent-a-Car.
 Subscription Services Inc.
Fifty percent discount off the cover price of more than 1,000 maga‑
zines, including Newsweek, New Yorker, Texas Monthly, etc. Visit
www.buymags.com/attorneys.
 State Motions CD
New members will receive a comprehensive CD of state forms and mo‑
tions, including DWI, post-trial, pretrial, and sexual assault motions.
 Resources
Expansive library of research papers from renowned criminal de‑
fense lawyers and other valuable information and sites.
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 February 2015
February 26
CDLP | PD Morton Act
Dallas, TX

 May 2015
May 1
TCDLA | DWI Defense Project
Arlington, TX

July 17
TCDLA | 2nd Annual Lone Star
DWI 101
Austin, TX

 March 2015
March 5–6
TCDLA | A Taste of Voir Dire
Houston, TX
Scholarships available

 June 2015
June 17
CDLP | Public Defenders Training
San Antonio, TX

 August 2015
August 6–7
CDLP | Innocence
Austin, TX

June 18
CDLP | Capital Update
San Antonio, TX

August 21
TCDLA | 13th Annual Top Gun DWI
Houston, TX

June 18–20
TCDLA | 28th Annual Rusty Duncan
Advanced Criminal Law Course
*Open to all
San Antonio, TX
Scholarships available

August 28
CDLP | Nuts ‘n’ Bolts | co-sponsored
with San Antonio Bar Association
San Antonio, TX

March 7
TCDLA Board, CDLP & Executive
Committee Meetings
Houston, TX
March 22–27
CDLP | 39th Annual Texas Criminal
Trial College
Huntsville, TX
March 26–28
TCDLA | 22nd Annual Mastering
Scientific Evidence in DUI/DWI
Cases | co-sponsored with the
National College for DUI Defense
New Orleans, LA
 April 2015
April 17
CDLP | Training Your Defense
Team to Win
Waco, TX
April 17–18
CDLP | 52nd Annual AA Semaan
Seminar | co-sponsored with San
Antonio Bar Association
San Antonio, TX
April 24
CDLP | Training Your Defense
Team to Win
Longview, TX

June 20
TCDLA | Annual Board Meeting**
San Antonio, TX
 July 2015
July 8
CDLP | Training the Trainers
South Padre Island, TX
July 8–12
TCDLA | Members Retreat
South Padre Island, TX
July 9–10
CDLP | Training Your Defense
Team to Win
South Padre Island, TX
July 11
CDLP/TCDLEI/TCDLA | Orientation
South Padre Island, TX

 September 2015
September 10–11
TCDLA | Shaken Baby
Dallas, TX
September 11
TCDLA | Juvenile
Dallas, TX
September 12
TCDLA Board and CDLP and
Executive Committee Meetings
Dallas, TX
Seminars sponsored by CDLP are funded
by the Court of Criminal Appeals of Texas.
Seminars are open to criminal defense
attorneys; other professionals who support
the defense of criminal cases may attend
at cost. Law enforcement personnel and
prosecutors are not eligible to attend.
TCDLA seminars are open only to criminal
defense attorneys, mitigation specialists,
defense investigators, or other professionals
who support the defense of criminal cases.
Law enforcement personnel and prosecutors
are not eligible to attend unless noted
“*open to all.”
**Open to all members

Note: Schedule and dates subject to change. Visit our website at www.tcdla.com for the most up-to-date information.
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 INSTANT ON-LINE SR-22 
(PROCESSED and PRINTED in as little as 5 MINUTES!!!)

www.conceptSR22.com

AN ABSOLUTELY FREE SERVICE FOR YOUR FIRM
A revolutionary new way to provide the Texas SR-22 that will save you and your staff valuable
time while also saving your clients money. No more waiting for your client to get that SR-22 to
your staff, it’s always readily available at your fingertips.
INSTANTLY! allows your Client to purchase and print the Texas SR-22 from ANY
computer — ANY time.
SAFELY! uses an Operator’s Policy to protect your Client’s relationship with their current
insurance provider.
WITHIN 10 MINUTES! emails the original SR-22 to your Client, the Texas DPS AND
your office.
IMMEDIATELY! allows you and your staff to access and print the Texas SR-22 from
our website.
UNMATCHED! rates and plans will save your Clients money over traditional methods.

Please go online or call Jay Freeman today for more information:

www.conceptSR22.com
From: ACCURATE CONCEPT INSURANCE
Dallas: 972-386-4386  Toll Free: 800-967-4386
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Joseph A. Martinez

T

he Board of Directors held their quarterly meeting in Fort Worth on Saturday, December
5, 2014. Following are the motions made and their respective votes. There were 70 board
members present, as well as 14 guests. The following motions were made:
MOTION: Minutes—September 13, 2014
Motion to adopt the minutes from the TCDLA Board Meeting on September 13,
2014, in Dallas, made by Mark Snodgrass, seconded by Susan Anderson—mo‑
tion carries.
MOTION: Seize Discussion
Motion to seize discussion on the floor, made by Jim Darnell, seconded by Coby
Waddill—4 oppose—motion carries
MOTION: Proposed Resolution for TCDLA to Support an Independent State
Counsel for Offenders, Established Pursuant to ABA
Motion made by John Convery, seconded by Nicole DeBorde—motion carries.
This current fiscal year, FY 2015, TCDLA and CDLP (through the CCA Grant) will put
on a total of 54 live CLE seminars in Texas and Louisiana. In addition, there will be 38 1-hour
online CLEs on our website. Hopefully you will be able to attend or watch. We thank our
course directors, speakers, our leadership, board members, and staff for working together
as a team to accomplish this extraordinary achievement.
TCDLA has the following outstanding DWI CLE in the months to come. We hope our
members who defend those accused of a DWI offence will attend these CLE and support TCDLA.

Executive
Director’s
Perspective

March 26–28, 2015
New Orleans Mastering Scientific Evidence in DUI/DWI Cases*
May 1, 2015
Arlington
8th Annual DWI Defense Project
July 17, 2015
Austin
2nd Annual Lone Star DWI Blood 101
August 21, 2015
Houston
13th Annual Top Gun DWI
November 12–13, 2015 San Antonio 11th Annual Advanced DWI
*Co-sponsored with the National College for DUI Defense
The 28th Annual Rusty Duncan Advanced Criminal Law Course is being held June 18–20,
2015, in San Antonio. The special Early Bird rate is available through February 28th. Please

start making plans to attend. There are scholarships available
through TCDLEI. We have submitted to the CCA for judicial
travel stipends for this one event. We will follow up with the
judges if approved. This year’s theme is “United We Stand.”
Join us for the annual Pachanga (Party) at the Goldsteins’
(Christine and Gerry). The Goldstein Pachanga is a cultural
icon: 600+ people gather in the Goldsteins’ backyard around
their pool and feast on food, beverages, and great company.
The TCDLA Membership Party will be a Casino Night with
a masquerade theme. It will be a fundraiser to provide scholar‑
ships to lawyers. We will have prizes for the biggest winners at
Casino Night. So you can enjoy the evening and know you are
making a contribution to a worthy cause.
We will have a bike ride with our guide, Gerry Goldstein.
We are also working on a morning fun run down the unique
and picturesque San Antonio River. See you in San Antonio.
Special thanks to Jani Maselli Wood (Houston) and our
course directors for the Writs and Ineffective Counsel seminars
held in Austin in January. Thanks to their efforts we had 66 at‑
tendees. Special thanks to Jeremy Rosenthal (McKinney), our
course director for the Nuts ’n’ Bolts seminar held in Austin in
January. Thanks to his efforts we had 52 attendees.
Special thanks to Jani Maselli Wood (Houston) and Bradley
Hargis (Austin), course directors for the Training Your Defense

Team to Win seminar held in Austin in January. Thanks to their
efforts and the support of our members, we had 60 attendees.
Training Your Defense Team to Win, a CDLP grant seminar,
is a unique training open to criminal defense attorneys who
regularly represent the indigent, legal assistants, Texas judges,
paralegals, social workers, investigators, mitigation specialists,
and students. We have had very good participation through
the first five of these CLEs. Future team seminars will be held
in the following locations. Please bring your entire staff and
members of your defense.
April 17 Waco
April 24 Longview
July 9–10 South Padre Island
Don’t have a local criminal defense bar in your area? Would
you like to re-energize and jump-start your organization? Are
you interested in forming a local criminal defense bar? Need
help getting organized? Please contact Susan Anderson (Dallas),
seapd@aol.com, Laurie Key (Lubbock), lauriekeylaw@gmail
.com, or Carmen Roe (Houston), carmen@carmenroe.com,
co-chairs of the TCDLA Affiliate Committee.
Good verdicts to all.
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Robert Pelton

O

ne of my lawyer friends sent me the question: “What is ethics?” I wrote him an essay
on what Aristotle, Socrates, Confucius, and even Gene Autry wrote about ethics, and
that response will be presented in a future article. It sounds like an easy question to answer,
but in reality it is not. Joe Connors sent me his ideas on the subject, which will be displayed
later. The following response is from Raymond Fuchs, one of the Ethics Committee members.
Ethics is a code of conduct, applied by rules. In our case it is governed by the State Bar,
it is often confused with morals, which is our personal standard of conduct, defined by
our beliefs, not rules. One may be ethical and immoral, but one who has high moral
standards will rarely be unethical. Our personal morals are much more important. They
will guide us in all phases of life. Ethics will only guide us in the practice of law. Do
unto others as you would have them do unto you, is a moral standard, but something
well worth living by.

Ethics &
The Law

The phrase “to err is human” is often used as part of the longer phrase from Alexander
Pope’s poem An Essay on Criticism: “To err is human; to forgive, divine.” The poem also states
“a little learning is a dangerous thing,” as well as “fools rush in where angels fear to tread.”
It is estimated by the U.S. Institute of Medicine that 440,000 people die each year as a result
of preventable medical errors. Preventable medical errors in hospitals are the third-leading
cause of death in the U.S. Only heart disease and cancer kill more Americans. The journal of
Patient Safety recently published a study that as many as 440,000 people die each year from
preventable medical errors in hospitals. The new research followed up on a study done 15
years ago that estimated 98,000 died from preventable error.
Google to err is human and you will find that this phrase is used most as it relates to
errors made in the medical system. Go to Methodist Hospital in Houston where Dr. Marc
Boom is the CEO and you will find he does everything humanly possible to minimize any
errors there. He is the leader of an organization of 17,000 people. Dr. Boom makes sure his
employees are trained in a way to not make mistakes. Dr. Michael DeBakey, who was the
top doctor at Methodist Hospital, once asked a resident who did not know the details he
should have known about a patient, “Are you stupid or do you just not care!?” The resident,

knowing what would happen if he said, “I do not care,” said “I
am stupid,” to which Dr DeBakey replied “Why is it that I am
always right?”
If courthouses were run the way Dr. Boom runs Methodist
Hospital, they would be a much better place. If lawyers were
trained the way Dr. DeBakey trained doctors, there would be
fewer mistakes made by lawyers. Yes, it is not a perfect world,
but when you are dealing with a client’s life all measures need
to be taken ethically to defend your client. Return the calls, go
to the jail, and keep your client advised. Prepare your case by
getting a file set up with the indictment or information, a copy
of the penal code section that relates to your case, a copy of the
punishment options, and a copy of the jury charge if your client
goes to trial. Also get a complete history of your client and get
your client to sign a waiver of attorney-client privilege if there
are trustworthy family members or friends who can help. Warn
your client that wives and girlfriends can turn out to be his
worst enemy, and get a waiver if your client wants you to share
his case information with them. The hotline is now starting
to get calls from citizens complaining about their lawyers, the
prosecutor, and the judge.
Do not back down from abusive judges or prosecutors.
Make sure the court reporter is taking down what they are say‑
ing. Remember they are not on our team. We know that innocent
people are locked up by unethical actions of prosecutors and
judges who coach them. We also know people are locked up
because of legal errors.
How many legal errors result in citizens being convicted
or placed on some type of probation? Do your best to make
sure you are not one of the statistics. Go back and read the oath

Regular Members
Ricardo Barrera, Edinburg
Richard Brand, Kaufman
Ellen B. Brown, Huntsville
Elizabeth Eakin, Houston
Benjamin P. Garcia, Lubbock
Jackson Francis Gorski, Austin
Jeff Hill, Amarillo

you took when you became a lawyer, and report unethical be‑
havior of judges, prosecutors, and other lawyers. It is a tragedy
when innocent human beings end up in prison, on death row,
or on some form of probation. History has proven that innocent
people have been put to death in legal systems because of neglect
or corrupt actions by people in our legal system.
“To forgive is divine” is easy to say but hard to do. Forgive‑
ness is great but do not forget it doesn not rectify what wrong
has been done. Hindu followers believe in karma. Try to have
good karma and come back as a butterfly rather than a roach
or maggot.
We have the statistics on people dying from medical errors.
How many people—because of legal errors, or “I am just stupid,”
as the resident told Dr. DeBakey—end up getting convicted, get‑
ting placed on some form of probation, get sent to jail or prison,
get executed, lose their jobs and families because of legal errors?
How many are legal errors or the result of unethical actions by
the judge or prosecutor?
Report unethical behavior of prosecutors and judges or
fellow lawyers . . . We are dealing with human lives in a different
way than people in the medical profession, but the consequences
of bad things that happen in our courts are terrible. Do every‑
thing ethically you can for your client even if the coordinator is
complaining about resets, even if the judge wants to move his
docket, and even if the prosecutor is pushing you. It is you that
will be fading heat, not them. When a prosecutor does not ethi‑
cally comply with discovery rules, is it because they are stupid
or just do not care? Remember to tell your client: “Never discuss
your problems with someone who cannot solve it. Silence can
not be misquoted.”

Josh Hopkins, Corpus Christi
Hayley Jones, Denton
Patrick Bryce Kennedy, Edinburg
Joyce K. Lowe, Rockport
James Luster, Arlington
Dan W. McCauley Jr., San
Antonio
Patrick Michael Megaro, Oviedo

Jonathan Mark Michell, Dallas
Courtney Paige Miller, New
Braunfels
Wyatt Wright, San Antonio
Public Defender Members
Stephanie Franco, Austin
Sarah Elizabeth Muckelroy, Austin

Stephen Gustitis
Off the Back

H

ere’s my take on another inauspicious decision by the United States Supreme Court.
It’s Heien v. North Carolina, 574 U.S. __, 135 S.Ct. 530, 190 L.Ed.2d 475 (2014). If
you’ve been under a rock recently and missed the action, the upshot of the case is police
officers can now rely upon a reasonable mistake of law to justify a traffic stop. In April 2009,
a Surry County–North Carolina sheriff ’s deputy stopped a vehicle because one of its two
brake lights was not functioning. The deputy believed this was a traffic offense. Mr. Heien
was subsequently arrested for possessing cocaine. On appeal the North Carolina Court of
Appeals interpreted the traffic statute and decided a single working brake light was all the
law required. Consequently, the deputy was mistaken about his interpretation of the brake
light statute.
Mr. Heien had not committed a traffic offense. The United States Supreme Court
held the deputy’s mistake of law was “reasonable” and, as a result, determined there was
reasonable suspicion justifying the stop under the United States Fourth Amendment. The
Court noted that “an officer may ‘suddenly confront’ a situation in the field as to which the
application of a statute is unclear—however clear it may later become . . . our decision does
not discourage officers from learning the law. The Fourth Amendment tolerates only reasonable mistakes, and those mistakes—whether of fact or of law—must be objectively reasonable
. . . Thus an officer can gain no Fourth Amendment advantage through a sloppy study of the
laws he is duty bound to enforce.” Heien, No. 13-604, slip op. at 11–12 (U.S. December 15,
2014)[my emphasis].
Before Heien, federal and state courts had never considered an officer’s misunder‑
standing of traffic law as justification for a Fourth Amendment intrusion. For example,
in United States v. Miller, 146 F.3d 274 (5th Cir. 1998), the Fifth Circuit held a traffic
stop must be based upon a “clearly establish[ed]” violation of the law and that police

must have probable cause to believe a traffic violation had
occurred. Miller, 146 F.3d at 279. In United States v. Nicholson, 721 F.3d 1236 (10th Cir. 2013), the Tenth Circuit held a
traffic stop must be “objectively justified” under the Fourth
Amendment. In other words, the stop must be “based on
an observed traffic violation.” 721 F.3d at 1241. “[Failure] to
understand the law by the very person charged with enforc‑
ing it is not objectively reasonable.” Id. If the alleged traffic
violation forming the basis of the stop was not a violation of
state law, there was no objective basis for justifying the stop.
United States v. Raney, 633 F.3d 385, 390 (5th Cir. 2011). In
State v. Haas, 2012-Ohio-2362, 971 N.E.2d 436 (Ohio Ct. App.
2012), the Ohio court held that when a person’s conduct does
not facially violate the traffic statute providing the sole basis
for the officer’s alleged reasonable articulate suspicion, the
stop is unconstitutional. Haas, 971 N.E.2d 436. The court in
Goudeau v. State, 209 S.W.3d 713, 716 (Tex. App.—Houston
[14th Dist.] 2006), held an officer’s suspicion of an alleged
traffic violation cannot be based on a mistaken understand‑
ing of traffic laws. See also United States v. Lopez-Valdez, 178
F.3d 282, 288–89 (5th Cir. 1999)(if an officer stopped a vehicle
for conduct that did not, in fact, constitute a traffic violation,
there was no “good faith exception” to the exclusionary rule
to justify the initial stop); Fowler v. State, 266 S.W.3d 498,
504–05 (Tex. App.—Fort Worth 2008, pet. ref ’d)(a traffic stop
cannot be based on a mistaken understanding of traffic laws);
and State v. Police, 377 S.W.3d 33, 36 (Tex. App.—Waco 2012)
(an officer’s mistaken, though honest, misunderstanding of
traffic law will not justify a stop). Ominously, in a footnote,
the Court of Criminal Appeals left undecided the question of
whether a police officer’s reasonable mistaken interpretation
of law could serve as an objective reasonable basis upon which
to effectuate a traffic stop. See Mahaffey v. State, 364 S.W.3d
908, 915, at fn. 8 (Tex. Crim. App. 2012).
Another issue compounding the confusion is whether prob‑
able cause or reasonable suspicion is the correct standard by
which to justify a stop based solely upon a traffic law violation.
The Fifth Circuit has held the police may stop a vehicle only
if they had probable cause to believe a traffic violation had oc‑
curred. United States v Cole, 444 F.3d 688, 697 (5th Cir. 2006)(cit‑
ing Whren v. United States, 517 U.S. 806, 810, 116 S.Ct. 1769, 135
L. Ed. 2d 89 (1996)). The Texas Court of Criminal Appeals has
held the decision to stop an automobile is reasonable when an
officer has probable cause to believe a traffic violation occurred.
Walter v. State, 28 S.W.3d 538, 542 (Tex. Crim. App. 2000)(U.S.
Supreme Court recognized the decision to stop is reasonable
when police have probable cause a traffic violation occurred);
see also Haas v. State, 172 S.W.3d 42, 50 (Tex. App.—Waco 2005,

pet. ref ’d)(decision to stop an automobile is reasonable when
officer has probable cause). In Heien, the Supreme Court did
not apply probable cause as the threshold justifying the traffic
stop. Rather, they used reasonable suspicion.
What should we do when prosecutors begin to avail them‑
selves of Heien? First, be prepared to distinguish the facts. Is your
case factually different in a way that applying it is an abuse of
discretion? Heien involved a complicated traffic statute. Is your
statute straightforward and unambiguous? Has a Texas court
interpreted it? In Heien, the traffic law in question “pose[d] a
quite difficult question of interpretation.” Heien, 135 S.Ct. 530
(Kagan, J., concurring). “A court tasked with deciding whether
an officer’s mistake of law can support a seizure thus faces a
straightforward question of statutory construction.” Id. “If the
statute is genuinely ambiguous, such that overturning the of‑
ficer’s judgment requires hard interpretive work, then the officer
has made a reasonable mistake. But if not, not” [my emphasis].
Id. Research the case law for an interpretation of your appli‑
cable statute. According to Justice Kagan, the trial court judge
would simply apply rules of statutory construction to determine
whether the police made a reasonable mistake. In her words,
the statute must be “genuinely ambiguous” before the stop can
be justified as a reasonable mistake of law. So, the simpler you
construct the statute the more likely the officer’s mistake was
unreasonable.
Heien is not yet Texas law. The case simply creates a consti‑
tutional protection beneath which the states cannot slip. Con‑
sequently, our Texas Constitution Article 1, Section 9, may hold
greater protection for the citizen accused. See Heitman v. State,
815 S.W.2d 681 (Tex. Crim. App. 1991)(Texas Constitution
can provide more protection than U.S. Constitution). Include
a Texas constitutional objection and obtain an adverse ruling.
Also, object under Article 1.06 of the Texas Code of Criminal
Procedure prohibiting unreasonable searches and seizures, as
well as the Texas exclusionary rule under Article 38.23 of the
Code.
Lastly, prepare for factual battle in the suppression hearing.
Since we don’t know how the Court of Criminal Appeals will
treat our Texas constitutional and criminal code objections, we’d
like to provide them ample ammunition to help our clients. The
Heien court stated clearly the officer’s “subjective understand‑
ing” of the law was irrelevant. Heien, No. 13-604, slip op. at 11.
However, how much the officer studied the law is an objective
fact. How much (or how often) he studied should be admissible
to prove they were a poor study. Also, whether the officer was
trained on the law is an objective fact. Remember the State
bears the burden of proof that a Fourth Amendment intrusion
was justified. Once the accused satisfies the initial threshold

requirement of producing evidence rebutting the presumption
of proper police conduct, the burden of proof shifts to the State
to establish the search or seizure was reasonable. Bishop v. State,
85 S.W.3d 819, 822 (Tex. Crim. App. 2002). Heien requires the
police officer’s mistake of law be “objectively reasonable.” So
pressure the prosecutor prove it!
Heien v. North Carolina is a problem for the criminal de‑
fense bar . . . but it’s not insurmountable. Develop a mastery of
the court’s reasoning. Train trial court judges how to apply the
case in your specific situation. Compel prosecutors to prove
the cop’s mistake was reasonable. Show how simple the statute
really is. Good luck!

Stephen Gustitis is a criminal defense lawyer in Bryan-College
Station. He is Board Certified in Criminal Law by the Texas
Board of Legal Specialization. He is also a husband, father, and
retired amateur bicycle racer.
“Off the Back” is an expression in competitive road cycling
describing a rider dropped by the lead group who has lost the
energy-saving benefit of riding in the group’s slipstream. Once
off the back, the rider struggles alone in the wind to catch up.
The life of a criminal defense lawyer shares many of the characteristics of a bicycle rider struggling alone, in the wind, and
“Off the Back.” This column is for them.
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Buck Files

O

n January 13th, a panel of the United States Court of Appeals for the Seventh Cir‑
cuit [Circuit Judges Posner, Kanne, and Rovner (Opinion by Judge Posner)] handed
down its opinion in four cases that had been consolidated for oral argument, United States
v. Thompson v. Ortiz v. Bates v. Blount, ___F.3d___, 2015 WL 151609 (7th Cir. 2015). In each
of the cases, the judgment of the district court was reversed and the case was remanded for
resentencing. Because of the limitation as to the length of this column, I will only focus on
the first of these cases—United States v. Thompson.
Judge Posner’s general comments about supervised release are the best I have ever heard
or seen on that topic. His opinion begins with these and contains, in part, the following:
[What Is Supervised Release]
Supervised release, in contrast to parole, consists of restrictions, imposed by the judge
at sentencing, called conditions or terms of supervised release, that are to take effect
when the defendant is released from prison and continue for a specified term of years
(which can be life) . . . Supervised release is required by statute in fewer than half of cases
subject to the sentencing guidelines . . . In the other cases the sentencing judge has discretion to order or not order it, see 18 U.S.C. § 3583(a), but almost always the judge orders it
in those cases too, United States Sentencing Commission, supra, at 69–70, often without
explaining why [emphasis added].

Federal
Corner

***
[Judges Seem Challenged to Order Only Terms That Are Appropriate]
Supervised release as it is designed and administered has turned out to be problematic
in a number of respects . . . One is that the list of conditions required or suggested is
very long. The supervised-release statute, 18 U.S.C. § 3563(b), imposes 9 “mandatory”
conditions and 23 “discretionary conditions,” for a total of 32. The sentencing guidelines
get into the act as well, see U.S.S.G. § 5B1.3, imposing 10 “mandatory” conditions, 14
“standard” conditions, and 13 “special” or “additional conditions”—a total of 37. The
statutory and guideline conditions, where they overlap, are generally the same substan‑
tively, but their wording often differs . . . Understandably, given the number of conditions,
many district judges simply list the conditions that they impose, devoting little or no time
at sentencing to explaining them or justifying their imposition [emphasis added].

[A Practical Problem]
[D]efendants or their lawyers may also worry that a suc‑
cessful challenge to a condition or conditions of supervised
release may induce the judge to impose a longer prison sen‑
tence, thinking that resistance to supervised release implies
recidivist tendencies or intentions. And often a defendant is
given no notice in advance of the sentencing hearing of the
conditions of supervised release that the judge is thinking
of imposing, which can make it difficult for his lawyer to
prepare arguments in opposition.
[Conditions of Supervised Release
Are Part of the Sentence]
Many district judges appear to have overlooked the fact that
because the imposition of conditions of supervised release is
part of the sentence, a sentencing judge is required by the
Supreme Court’s decision in United States v. Booker, 543
U.S. 220, 125 S.Ct. 738, 160 L.Ed.2d 621 (2005), to evaluate
the propriety of any conditions of supervised release that the
judge is thinking of imposing, by applying to the proposed
conditions the sentencing considerations listed in 18 U.S.C.
§ 3553(a). The considerations include (in subsections (1),
(2), and (3) respectively) “the nature and circumstances
of the offense and the history and characteristics of the
defendant,” “the need for the sentence imposed,” and “the
kinds of sentences available” [emphasis added].
Any doubt that conditions of supervised release are a
part of the sentence and subject therefore to the require‑
ment that the judge before imposing sentence apply the
sentencing factors in section 3553(a) is dispelled by 18
U.S.C. § 3583(c). It provides that “the court, in determin‑
ing whether to include a term of supervised release, and, if
a term of supervised release is to be included, in determin‑
ing the length of the term and the conditions of supervised
release, shall consider the factors set forth in [eight enumer‑
ated subsections of] section 3553(a).” And being part of the
sentence, the imposition of conditions of supervised release
is subject to the further requirements that “the court, at the
time of sentencing, shall state in open court the reasons for
its imposition of the particular sentence,”18 U.S.C. § 3553(c),
and “in determining the length of the term and the conditions
of supervised release, shall consider the factors set forth in”
eight enumerated subsections of section 3553(a).18 U.S.C.
§ 3583(c) [emphasis added].
Subsection (a) of section 3553 lists the sentencing
factors that the judges are to consider in determining the
sentence. From the omission of subsection 3553(a)(2)(A),
the court in United States v. Murray, 692 F.3d 273, 280 (3d
Cir.2012), inferred “that the primary purpose of supervised

release is to facilitate the reentry of offenders into their com‑
munities, rather than to inflict punishment.” The omitted
subsection (a)(2)(A) is “the need for the sentence imposed
. . . to reflect the seriousness of the offense, to promote
respect for the law, and to provide just punishment for the
offense.”
[Recommendations of the Probation Officer]
The sheer number of conditions may induce haste in a
sentencing judge’s evaluation of the recommendations of
the probation officer assigned to the case as to what con‑
ditions of supervised release to impose (if there are such
recommendations—often there are not; there are not in
any of the four cases before us) and is doubtless a factor in
judges’ frequent omission to mention any of the sentenc‑
ing factors in section 3553(a) or even any of the conditions
recommended by the parties or the probation officer that
the judge decides to include in the sentence.
***
Still another problem is that probation officers, upon whom
district judges rely heavily for recommendations concern‑
ing what conditions of supervised release to impose, spend
disproportionate time on enforcement (that is, investigating
violations of conditions of supervised release and recom‑
mending punishments for the violators) and have little time
left over for suggesting appropriate conditions and helping
the probationer to comply with them.
***
[Some Conditions Are Vague]
And finally a number of the listed conditions, along with a
number of conditions that judges invent, are, as we’re about
to explain, hopelessly vague. See also our Siegel opinion, 753
F.3d at 712–16, for a fuller discussion of vagueness and ambiguity in conditions of supervised release [emphasis added].
[A Prelude to the Four Cases]
Given the problems we’ve enumerated, it is no surprise
that the administration of supervised release by the district
courts has not run smoothly. The types of oversights that
we’ll be discussing—well illustrated by our four cases—are
understandable, perhaps indeed inevitable, given the confu‑
sion that the applicable statutory and guidelines provisions
have created.
[Thompson: A Lifetime of Supervised Release]
We begin with United States v. Thompson. Thompson was 23
years old when he began an online relationship with a girl
of 14. They exchanged nude pictures of themselves. When
she was 16 and he 25 she decided to run away from home.

Thompson picked her up and drove her across state lines,
and they had sex in a state in which the age of consent was
16 and their sexual activity therefore legal. Convicted in
federal district court of possession of child pornography,
and of traveling in interstate commerce for the purpose of
engaging in sexual conduct, in violation of federal laws that
fix the age of consent as 18 rather than, as in many states,
16, see, e.g., 18 U.S.C. § 2423(a), Thompson was sentenced
to 210 months in prison. He does not challenge the prison
sentence, but only conditions of supervised release.
[W]hat is beyond odd—what is unauthorized—is that
the judge imposed a lifetime of supervised release without any
articulated justification. The need for an express justification
was acute because, as the judge remarked, as a convicted sex
offender Thompson will be subject after he is released from
prison to a lifetime of mandatory state and local sex-offender
reporting quite apart from supervised release. And sensible or
not, the lifetime term is vitiated by the fact that in imposing
it the judge was laboring under the misapprehension that,
in his words, “a term of supervised release can be reduced
but can’t be extended.” That’s wrong; it can be extended. 18
U.S.C. §§ 3583(e)(1)-(2); Fed.R.Crim.P. 32.1(c) [emphasis
added].
***
[Thompson: Prohibited Contact with Person Under 18]
A more serious error was a condition of supervised release
that Thompson not have “any contact with persons under
the age of 18 unless in the presence of a responsible adult
who is aware of the nature of the defendant’s background
and instant offense and who had been approved by the
probation officer.” This can’t have been meant literally, since
understood literally it would include males under 18 as well
as females, though there is no suggestion that Thompson
is bisexual. Furthermore, even if males are excluded from
the no-contact rule, “contact,” being undefined, could be
understood to mean being served by a waitress, paying a
cashier, sitting next to a girl (a stranger) at a baseball game,
replying to a girl asking directions, or being shown a friend’s
baby girl—or his own baby, for that matter.
We have warned against imposing a restrictive condition
that is not reasonably related to the defendant’s “offense, history and characteristics. . . . Moreover, given the potentially
severe restrictions on [the defendant’s] day-to-day life that
this condition imposes, the district court’s lack of explanation
of why it thinks this condition involves no greater deprivation of liberty than necessary to achieve the penological goals
stated in 18 U.S.C. § 3553(a) is troubling. . . . Because the
district court has not provided any explanation of how this

condition is reasonably related to [the defendant’s] offense
and background or to the goals of punishment, involving no
greater deprivation of liberty than is reasonably necessary to
achieve these goals, we vacate the condition.” United States v.
Goodwin, 717 F.3d 511, 523–24 (7th Cir.2013) [emphasis
added].
[Thompson: The 24 Non-Mandatory Conditions]
The judge in Thompson’s case imposed a total of 24 nonmandatory conditions of supervised release. Because all
those conditions were part of the sentence, the judge was,
as we noted earlier in this opinion (as well as in Goodwin
and Siegel) not permitted to impose them without deter‑
mining their conformity to the sentencing factors in 18
U.S.C. § 3553(a). There is no indication that he did so. He
just checked boxes in a list of conditions.
***
[Thompson: Prohibitions on Alcohol and Felons]
Among the vague conditions is that “defendant shall refrain
from excessive use of alcohol,” where “excessive use” is not
defined, though it could readily be defined, as we explained
in United States v. Siegel, supra, 753 F.3d at 715–16. Fatally
vague is a condition forbidding the defendant to “associ‑
ate with any person convicted of a felony, unless granted
permission to do so by the probation officer.” How would
the defendant know whether someone he was associating
with had ever been convicted of a felony? There is no stated
requirement that he know; the condition appears to impose
strict liability. If so, to protect himself he would have to
submit the name of any person he met to his probation
officer to determine whether the name appeared in any
database of felons. Maybe liability for violating the condi‑
tion isn’t strict; so might it be enough that a reasonable
person would know that a person whom the defendant was
associating with was a felon, even if the defendant didn’t
know? And what exactly is “association”? Is a single meet‑
ing enough, or is the word intended to denote friendship,
acquaintanceship, or frequent meetings? What if a depen‑
dent whom Thompson will be required to support when
he is released from prison is convicted of a felony? Must
he stop associating with that person as well? Would it not
be more sensible to scrap the quoted condition and instead
forbid the defendant “to meet, communicate, or otherwise
interact with a person whom he knows to be engaged, or
planning to be engaged, in criminal activity”?
***
[District Judges Could Make Life Easier for the Parties]
A judge cannot properly decide what sentence to impose

without consideration of the sentencing factors in 18 U.S.C.
§ 3553(a). If upon consideration of these factors he decides
that he’s leaning toward imposing particular conditions, he
should inform the parties of the conditions and the pos‑
sible reasons for imposing them, so that they can develop
arguments pro or con to present at the sentencing hearing
. . . An alternative would be for the judge to explain at
the sentencing hearing what conditions he was inclined to
impose and why, and ask the defendant’s lawyer whether
he objects to any of them; if the lawyer had a reasonable
need for more time to decide whether he has grounds for
objection, the judge could adjourn the hearing.
***
Either of our suggested approaches would be a “best prac‑
tice,” which is different from a required practice; for except
with regard to conditions of supervised release not listed
in the statute or the guidelines . . .
***
We need to note an exception to our “best practice” sugges‑
tion, however. Some conditions of supervised release are

administrative requirements applicable whenever a term of
supervised release is imposed, regardless of the substantive
conditions that are also imposed . . . It is not correct, how‑
ever, as has been suggested, that all the standard conditions
are “basic administrative requirement[s] essential to the
functioning of the supervised release system.”

My Thoughts
4 Judge Posner is one of the great jurists of our time. He

speaks and writes with wonderful clarity. Over the years,
I have enjoyed reading many of his opinions and writing
about some of them.
For
anyone who represents clients in the federal courts,
4
Judge Posner’s opinion is absolutely a must read.
Buck Files, a member of TCDLA’s Hall of Fame and past president
of the State Bar of Texas, practices in Tyler, Texas, with the law firm
Bain, Files, Jarrett, Bain & Harrison, PC.

Bring the
whole team!
This seminar is designed to
provide training for your whole
staff. It’s open to criminal defense
attorneys who regularly represent
the indigent, legal assistants,
Texas judges, paralegals, social
workers, investigators, mitigation
specialists, and students.

Coming to these locations:
Waco
Longview
South Padre

April 17, 2015
April 24, 2015
July 9–10, 2015

Seminars sponsored by CDLP are funded by the Court of Criminal Appeals of Texas.

 Members of the Strike Force saw action in Comal County,
when the DA’s office filed a motion for contempt against
Mike Baseluos. Don Flanary and Clay Steadman answered
the call (Don has dealt with the office in the past). As a
result, the court has abated the contempt action until the
trial is concluded. Don will send a letter to the office letting them know the Strike Force is assisting Mike in the action. Way to go, guys. A powerful service TCDLA provides
for its members.
 Ryan Deck sends kudos to Round Rock attorney Keith
Lauerman for his trio of jury trials last fall. In five weeks,
he received a two-word verdict on a felony habitual drug
case (on videotape), two weeks later, a hung jury on a
felony family violence assault with boiling water, and two
weeks later, a split verdict on two counts of a felony habitual aggravated assault with a hung jury on punishment.
They were three of the seven trials he completed last year,
including a capital murder followed by a cold case murder
trial a few months before the trio. Good work, counselor.

 Professor Pat Metze of the Texas Tech School of Law
passes along this good word: “My former clinical student,
Sam Ackels, got a not guilty flying solo on a 0.20 breath
test DWI in Dallas County today. Baby lawyers kick butt
too.” Welcome to the fold, Sam.
 Congratulations are due to Paul Looney of Houston, who
has been elected a fellow of the Texas Bar Foundation.
Only one third of one percent of Texas attorneys are so
honored. Kudos, Paul.
 Darlina Crowder and Heather Barbieri heard good news
on a tough week-long trial on a charge of felony assault of
a child: not guilty on all five counts. Way to go, team.
 J. Paul Nelson of Henderson heard the two-word verdict
on a D charged with aggravated assault with a deadly
weapon: a screwdriver. Two puncture wounds were found
in the victim’s chest and a phillips head bit stuck in his
heart. After an hour and ten minutes, the jury returned a
verdict of self-defense. Good work, Paul.

Scholarships for “A Taste of Voir Dire”
March 5–6, Houston, Texas
The Texas Criminal Defense Lawyers Educational Institute provides scholarships for seminar tuition, available to deserving
attorneys actively engaged in the defense of criminal cases who can demonstrate financial need. Scholarship requests must
be in writing and state that the applicant is a TCDLA member and has not received a scholarship within the last two years
(Trial College does not count as a scholarship).
Scholarship applicants must send in the following to be considered:
1. Seminar registration form;
2. Letter of request;
3. Letter of recommendation from a TCDLA member;
4. Scholarship request form
Scholarships recipients will receive materials on USB. Course books may be purchased for an additional fee. Scholarships are
awarded to qualified applicants in order received.

A Call for Nominations
Nominations for TCDLA’s Percy Foreman Lawyer of the
Year Award as well as the Charles Butts Pro Bono Lawyer
of the Year Award must be received by March 1st of this
year. The awards are presented each year at the Rusty
Duncan Advanced Criminal Law Course in San Antonio
in June. You can find the form for nominating someone on
the website under the “Awards” tab at the top. The link is
the following:
www.tcdla.com/Images/TCDLA/Forms/TCDLA%20
Award%20form.pdf.

 Our congratulations to the following members of TCDLA
who have taken and passed the certification exam and are
now board certified in Criminal Law by the Texas Board
of Legal Specialization (in addition to other certifications
they may already have): James Christopher Abel, Cathy
Sue Compton, Richard L. Ellison, Ryan Withington Gertz,
Spence Douglas Graham, Steven Ray Green, Joshua Hill,
Matthew Patrick Horak, Melinda Joan Lehmann, Richard
Mitchell, Jeremy Fredrick Rosenthal, and Joseph Francis
Vinas.

Scholarships & Judge Stipends
for Rusty Duncan
The Texas Court of
Criminal Appeals is providing a limited number
of travel stipends and
scholarships for judges
to attend TCDLA’s 28th
Annual Rusty Duncan
Advanced Criminal Law
Course June 18–20, 2015.
TCDLA has been advised
that judges can request
reimbursement for their
travel expenses (including
transportation, meals, and
lodging)—not to exceed
$500. Scholarship includes USB, and a book is available
for additional charge. The host hotel is the Hyatt Regency.
A room block has been set aside for judges at the government rate. The link to apply for scholarships is available on
our website, www.tcdla.com. Judges may use this link to
apply:
http://eseries.tcdla.com/surveys/judgesschol.html

Harold “Hal” Laine Jr.
Harold “Hal” John Laine Jr., a longtime member
of TCDLA, passed away January 30 at the age
of 71. A graduate of Penn Morton College
with a BS in political science and a JD from
Baylor Law School, Hal excelled in journalism
in college, writing for the campus humor
magazine, serving as a deejay at the radio
station WDFM, and directing a closed-circuit
television show. Upon graduation, he received
the “Dome” prize for journalism as well as the
“Admiral Herbert El Leary Award” for political
science. In his extensive travels abroad, Hal
served as a proctor in German and Russian
in his travels to West Germany and Russia. A
Navy veteran, Hal worked as a solo practicing
criminal defense attorney for almost 50 years,
beginning in Port Arthur and later moving
to Beaumont. He believed that the criminal
defense attorney role was often the true enforcer
of the law, maintaining checks and balances.
He is survived by Shirley Ann, his wife of 46
years, as well as two sons who also became
attorneys—Bryan Sperry Laine and Kevin Symons
Laine, in Jefferson and Hardin counties—five
grandchildren, and six great-grandchildren.

The TCDLA staff is preparing for an active seminar schedule, after a busy
month collating the mountain of feedback from the Rusty Duncan seminar.
We had 835 attendees last year, the third-largest attendance ever. In general,
most attendees liked the new registration area at the San Antonio Convention
Center, though some did not like that coffee and food was located so far away
from the ballroom. We want to say that the registration cost of Rusty Duncan
has remained the same for years now, and we have been concentrating on
holding down expenses. We did want to respond to some of the most-asked
questions regarding the event.

he feedback we receive for every seminar is carefully assembled so that it may be
reviewed, with an eye to improving the next seminar. Some concerns raised, however,
are outside of our ability to correct. Others will be assessed as to the feasibility—for
instance, is there a way to provide help for those whose mobility is impaired with the
great distance between the bus stop and the ballroom. The bottom line, however, is that Rusty is
our biggest and most well attended seminar, critical to maintaining our spirit of camaraderie as well
as our financial well-being. So we urge you to participate again this year. Following are some of the
issues raised that require a bit of explanation.
1 “Put the seminar in the host hotel.” We’ve outgrown the hotels. None has the capacity to handle
upwards of 1,000 people for presentations.
1 “$15 for a sandwich? Really?” Actually, the box lunches cost quite a bit more: $24 plus 19%
gratuity and 8.125% sales tax. TCDLA subsidizes the Hall of Fame lunches to make them more
affordable and increase participation. Such is the added cost of using the convention center
and/or a hotel.
1 “We need more power strips.” The first five rows of Ballroom B contain power strips. The cost
for ten power strips: $2,500. This is for the actual electricity used, labor for installing and taping
down to code, and actual plug rental.
1 “We should have a live feed to the hotels.” At this point, the cost for a live feed to any hotel
would be $25,000—prohibitively expensive. The wiring is done underground.
1 “ There’s no internet access in the ballroom. You need to improve this.” San Antonio, unlike
Houston and other cities, is not a wifi city. The cost for TCDLA to pay for access for everyone
would be $5,000 a day. Users can pay $13 per day, so some have their own.
1 “There were no soft drinks on breaks” [additional requests for cookies, ice cream, etc.]. The
total food bill for the Rusty Duncan Advanced Criminal Seminar this year was $67,000, including
things such as the breakfast tacos, fruit, and such. But that also includes 1,500 sodas each
afternoon (at $3.25 each), $300 for the water stations, and $55 a gallon for coffee (plus gratuity
and tax on all, standard for any venue).
1 “Materials were given in flimsy bags. Are we really that cheap?” The bags are picked each year
according to the theme of the seminar. The backpacks used before run an extra $5,000, though
in past years they were bought in a closeout sale that cut the cost. The intention was that the
bags could be used for shopping purposes.
1 “You ran out of books. You should order more.” The books themselves cost nearly $50 to print,
plus the added cost of shipping. We ordered 100 more than were reserved in pre-registration,
and they were all sold. The association would be out $5,000 if we ordered 100 that weren’t sold,
which is why we stress ordering them early (and note on the registration form that only a limited
number are available onsite).
Thank you for your comments. They help us prepare for the next event and improve everything.
Additional suggestions are always welcome.

CLE in the Sun
2015
Members Trip to
South Padre Island July 8-12
Join President Sam Bassett for the 2015 Members Retreat and enjoy some
fun in the sun on South Padre Island with CLE. Space is limited, so book now!

Select all events—4 fun days in the sun:
$103 Adults: #_____ = $_____, $57 Kids (under 12): #_____ = $_____

Wednesday, July 8, 6:45 pm, Dinner at Sea Ranch: Includes tea, appetizers, salad, and sinful seafood platters with sides
while enjoying the great company of your President, Sam Bassett. Located on S. Padre Blvd.
$40 Adults: #_____ = $_____, $15 Kids (under 12): #_____ = $_____
Thursday, July 9, 12:45 pm, Beach Bar-b-que: Bill Trantham and the Outlaw Grillers will barbecue a feast you don’t want
o miss. Food and beverages will all be included. Bring the entire family out to enjoy the day. Located Beach Access #5
Free! Adults: #_____, Kids: #_____
Friday, July 10, 3:00–5:00 pm, Sand Castle Lessons/Building: Adults and kids learn to build the castles of your dreams using
3 simple steps—no previous experience or creative ability is necessary. Our job is to make sure that in two hours you have all the skills
you will need for a lifetime of building on the beach. Located at hotel.
$10 Adults: #_____ = $______, $10 Kids (under 12): #_____ = $_____
Friday, July 10: 7:00 pm, Breakaway Dinner Cruise: Private two-hour cruise for TCDLA, with a sunset dolphin watch, dinner
and fireworks. Dinner includes Barbecue Beef Brisket, Barbecue Chicken, Ranch-Style Beans, Macaroni Salad, Potato Salad, Sliced
Bread, Pickles, Jalapeños, and Tea. Adult beverages provided or bring your own! Located at Port Isabel.
$33 Adults: #_____ = $_____, $22 Kids (under 12): #_____ = $_____
Saturday, July 11, 7:00 pm, Luau with the Bassetts: Join us for a beach luau while we roast a whole pig. Enjoy a feast for
kings and queens while watching hula dancers and a fire dancer. Come get a lei from President Sam Bassett! Located at hotel.
$20 Adults: #_____ = $_____, $10 Kids (under 12): #_____ = $_____

Register for seminar with CLE too:
Wednesday, July 8: Trainers of Trainers: 8 am–3 pm
Thursday/Friday, July 9–10: 8 am–12 pm—Training Your
Defense Team to Win
Saturday, July 11: TCDLA/TCDLEI/CDLP Orientation

q $35
q $75

Pearl South Padre

q free

Contact Information

Name _____________________________________________________ Bar Number ____________________________________
Street Address ________________________________________ City ___________________ State ____ Zip _______________
Phone ___________________________ Fax ___________________________ Email ____________________________________

Payment Information (send to 6808 Hill Meadow Drive, Austin, TX 78736, or fax w/ credit card info to 512-469-0512)
q Check enclosed (payable to TCDLA)
q Visa q Mastercard q American Express

q Discover

Total: $_________

________________________________________________________________________________________________________________________
Credit card number
Expiration date
________________________________________________________________________________________________________________________

Cops Are Now
Using Body-Worn
Cameras: Will
You Be Ready
at Trial?
Bryan Wilson

A. Rising Use of Body-Worn Video
Camera Technology by Police
Video and sound recording by the cops is not a new concept.
In fact, law enforcement officers have recognized the value of
video evidence for more than half a century with dash-cams
in police cruisers. Another example of video recording by law
enforcement is the television show “Cops,” which films police
officers doing everything from scaring first-timers straight to
hurdling fences after fleeing felons. A common moment in every
episode is when suspects notice that a film crew is documenting
everything. It is hard to miss the cameraman lugging around a
heavy shoulder camera throughout the arrest. Some suspects
are mad, some appear confused, but they always notice that
they are being filmed.
However, new technology has inspired a trend among Texas
law enforcement agencies that allows officers to capture similar
audio and video evidence without the suspect realizing he or
she is being recorded. Recently, officers in Texas and across the
United States have been using small body worn video cameras
(BWCs) that can record both sound and video contemporane‑
ously during the officers’ law enforcement duties. Some of the
cameras mount to glasses or sit on an officer’s ear like a Blue‑
tooth headset; others attach to the officer’s chest or shoulder

and resemble a walkie-talkie.1
Regardless of where the cameras sit on the officer’s body,
BWCs are far less noticeable than a cameraman and his lighting
crew, but they still create similar contemporaneous audio and
video evidence. Unlike a potential witness’ memory, the clarity
of digital video evidence does not fade with time.
Even though this technology will capture seemingly in‑
controvertible video images with contemporaneous audio, the
evidence produced from the cameras raises many jurisprudential
concerns—especially since the use of BWCs is largely unregu‑
lated and growing quickly.2
Below is a discussion on how the Confrontation Clause of
the Sixth Amendment and the Texas hearsay doctrine apply to
BWC evidence, taking into account the recent changes in both
Texas and the Supreme Court evidentiary jurisprudence. This
article will assume that the video evidence has been preserved
for use in court and discusses the admissibility of the evidence
at trial.

B. BWCs and a Defendant’s
Right to Confront
If prosecutors attempt to substitute BWC recordings for live
testimony at trial, the first objection that should pop into a de‑

The Rialto Police Department in California has pioneered the
use of body cameras (photo courtesy the Rialto PD).

fense attorney’s mind is the Confrontation Clause of the Sixth
Amendment. Although the hearsay doctrine is important, no
statement is admissible at trial if it violates a defendant’s right to
confront, even if a state’s hearsay rules would admit it. Therefore,
understanding this constitutional right is especially important
following significant developments in recent Supreme Court
decisions.
1. A
 n Overview of Recent
Confrontation Clause Cases
The Sixth Amendment of the United States Constitution
mandates, “In all criminal prosecutions, the accused shall enjoy
the right . . . to be confronted with the witnesses against him. . . .”
This “Confrontation Clause” imposes a general requirement that
witnesses testifying against someone must appear in court to
offer their testimony under the scrutiny of cross-examination.3
Below is a brief summary of three modern-day cases that shape
the current Supreme Court interpretation of the Confrontation
Clause; however, this synopsis does not substitute for reading
Crawford, Davis, and Bryant in their entirety.
In Crawford v. Washington, Crawford was accused of stab‑
bing the victim in front of Crawford’s wife.4 Police arrested
and interrogated Crawford and his wife. At trial, Crawford
claimed self-defense because the victim had a knife. Over
objection, the judge allowed into evidence the wife’s re‑
corded statement that contradicted his story.
✸ Finding this to be a violation of the Confrontation
Clause, the Supreme Court abandoned the “indicia of
reliability” test, overruling its predecessor Ohio v. Roberts.5 Instead, Crawford drew a line between testimonial
and nontestimonial statements. Although they left “testi‑

monial” undefined, the Court noted that the Confronta‑
tion Clause only applies to testimonial statements and
offered a few examples of testimonial statements.6
✸ Since Crawford, the Confrontation Clause has required
the declarant to be subject to cross-examination before
any of that declarant’s out-of-court testimonial state‑
ments can be admitted at trial unless an exception ap‑
plies. In other words, if testimonial evidence is at issue,
then “the Sixth Amendment demands what the common
law required: unavailability and a prior opportunity for
cross-examination.” 7
In Davis v. Washington, the Supreme Court took another
look at the Confrontation Clause in two consolidated do‑
mestic violence cases.8 In both of the cases, juries convicted
the defendants of domestic violence charges. Also in both
cases, the victims failed to appear in court to testify, yet
their out-of-court statements were admitted into evidence
over Confrontation Clause objections.9
® These cases allowed the Court to distinguish testimonial
and non-testimonial statements by looking at similar
cases with an important distinction.
			 R 
In one case, Davis v. Washington, the trial court
admitted the victim’s out-of-court statements on
a recorded 911 call made by the victim only min‑
utes before officers arrived.10 The victim told the
operator that her ex-boyfriend, the defendant, “[i]s
here jumpin’ on me again. . . . He’s usin’ his fists.” 11
After arriving on the scene, officers “observed [the
victim]’s shaken state, the fresh injuries on her fore‑
arm and her face, and her frantic efforts to gather her
belongings and her children so that they could leave
the residence.” 12 The court admitted the 911 record‑
ing under the excited utterance exception to hearsay
after finding the statements were non-testimonial.13
			 R 
In the other case, Hammon v. Indiana, officers re‑
sponded to a domestic disturbance report and ques‑
tioned the victim as she sat alone on the front porch.
She and the defendant both denied that a physical
altercation had occurred even though the officers
found shattered glass on the floor from a recently
broken gas heater.14 The officers separated the two
and questioned the victim again. She eventually told
the officer that the defendant assaulted her prior to
their arrival. She then complied with the officer’s
request to sign an affidavit with the allegations.15
Over objection, the trial court allowed the officer
to testify to her oral statements under the excited
utterance hearsay exception and admitted her writ‑
ten affidavit into evidence under the present sense

impression exception.16
® Because these cases juxtaposed in an objective manner,
the Court used them to guide trial courts in distin‑
guishing non-testimonial statements from testimonial
statements.
			 R 
Non-testimonial statements are those made when
“circumstances objectively indicat[e] that the pri‑
mary purpose of the interrogation is to enable police
assistance to meet an ongoing emergency.” The Court
held that the first case, which allowed the 911 call of
the victim during the altercation, was an example of
non-testimonial statements. The Court found that
the victim’s statements on the 911 recording were
made to assist in the ongoing emergency—resolution
of the physical altercation as it actively occurred.
The Court noted that her statements were “speaking
about events as they were actually happening” as
she “call[ed] for help against [a] bona fide physical
threat.” Therefore, the Confrontation Clause does
not bar them.
			 R 
Testimonial statements occur “when the circum‑
stances objectively indicate . . . no such ongoing
emergency, and . . . the primary purpose of the
interrogation is to establish or prove past events
potentially relevant to later criminal prosecution.”
The example here comes from the other domestic
violence case discussed above. There, the victim
made accusatory statements in response to police
questioning her on the front porch away from her
assailant after the altercation had been resolved.
The Court found her statements similar to those in
Crawford because she faced “no emergency in prog‑
ress,” and the interrogating officer “was not seeking
to determine (as in Davis) ‘what is happening,’ but
rather ‘what happened.’ ” Therefore, the Confronta‑
tion Clause bars the use of her statements at trial
regardless of whether they were admissible under
that state’s hearsay doctrine.
® The Supreme Court advised trial courts that “they should
redact or exclude the portions of any statement that
have become testimonial, as they do, for example, with
unduly prejudicial portions of otherwise admissible
evidence.” 17
In Michigan v. Bryant, police officers responded to a dis‑
patch that a man had been shot in a parking lot.18 Upon
arrival, officers found a victim with a gunshot wound to
his stomach. In response to police questioning, the victim
said, “Rick shot me,” and talked about where and how the
shooting occurred, all of which incriminated the defendant.

One camera in use can be mounted on sunglasses (photo courtesy the Rialto PD).

The victim died a few hours later, but the trial court allowed
the officers to testify to the victim’s statements over objec‑
tion.
® A majority of the U.S. Supreme Court held that the
victim’s statements to officers were non-testimonial and
therefore did not violate the Confrontation Clause. The
majority used a combined factor approach to find the
“primary purpose” of the interrogation and recom‑
mended that lower courts conduct the primary purpose
assessment by “objectively evaluating the statements
and actions of the parties to the encounter, in light of
the circumstances in which the interrogation occurs.” 19
® The majority held that the victim’s perception (clinging
to life as a gunshot victim) and the officers’ perceptions
(reacting to the threat of a potential armed suspect),
together with all parties’ statements and actions, objec‑
tively indicated that the interrogation’s primary purpose
was solving an ongoing emergency.20 Therefore, “Cov‑
ington’s identification and description of the shooter
and the location of the shooting were not testimonial
hearsay.” 21
Bryant muddled any Confrontation Clause clarity that fol‑
lowed the consolidated, distinguishable cases from Davis.
Also, Bryant threw in a hodgepodge of factors and dramati‑
cally widened the “ongoing emergency” exception, which
now allows far more judicial discretion.22
2. Modern Confrontation Clause
Applied to BWC Evidence
Bryant offers prosecutors a significant advantage over de‑
fense attorneys when witnesses—especially victims—fail to
appear. Finding the interrogation’s primary purpose is highly

context-dependent; the case encourages good prosecutors (and
defense attorneys) to learn each of the factors listed in Bryant
to compare any similarities to their facts. Before Bryant, BWCs
would probably bring less evidence into trial, but the expansion
of the “ongoing emergency” doctrine in Bryant has narrowed
the protections of the Confrontation Clause.23 Defense attor‑
neys should note that far more 911 calls are likely to be ruled
admissible on a Confrontation Clause objection after Bryant.
Defense attorneys should note that crimes of domestic
violence are often completed by the time officers arrive. If the
conflict has been resolved, then defense attorneys should argue
that there is no ongoing emergency, and any damaging state‑
ments are inadmissible under the Confrontation Clause.
Post-arrest reconciliation between the assailant and victim
can cause problems for a prosecutor in the face of the Confronta‑
tion Clause, especially when a DA’s office has a no-drop policy.
Prosecutors will probably examine the array of factors under
Bryant to look for similarities to their case. Defense attorneys
should look for ways to show that there was no “ongoing emer‑
gency,” and if there was an emergency, then it had dissipated
prior to the declarant making the statement.
Applying Davis before Bryant, Texas courts would hesitate
to admit statements made by an unavailable victim-witness in
a domestic violence case unless the officers (and their BWCs)
arrived before the brouhaha had settled.24 In Davis, the recently
smashed appliances, the frightened wife, and uncooperative
suspect were not enough to render the victim’s out-of-court
statements admissible against the defendant. After Bryant, how‑
ever, the ongoing emergency “factor” acts more like an ongoing
emergency “floodgate” for admitting statements made to law
enforcement, as long as prosecutors effectively utilize the fac‑
tors listed in Bryant.25
3. An Unpublished Case Illustrates
a Problem for Defense Attorneys
A recent DWI case in Texas illustrates the difficulties that
defense attorneys should prepare for. In Sutton v. State, Chris‑
topher Downs, an off-duty police officer, called 911 to report
a drunk driver and described “the motions of the defendant’s
vehicle and how it was shifting across the lanes of traffic.” 26 Of‑
ficer Downs stayed on the phone with the 911 operator as he fol‑
lowed Sutton to his house. After Sutton parked in his driveway,
the officer approached Sutton and asked him to sit on the curb.
Sutton complied and talked with the officer—as the recording
continued—until another officer arrived to arrest Sutton. At
trial, the judge admitted the entire 911 tape over objection.
Finding the recorded statements non-testimonial, the ap‑
pellate court affirmed Sutton’s DWI conviction because “Downs

was describing an ongoing emergency regarding [Sutton’s] con‑
dition and a potential criminal offense in progress.” 27 The facts
of Sutton should disturb defense attorneys familiar with the
contemporary Confrontation Clause. The opinion was brief,
but classifying these circumstances as an ongoing emergency
was almost certainly incorrect—especially when the obedient
Sutton sat on a curb in front of his parked car long after the
“ongoing emergency” was complete.
The onset of BWC technology will generate more ongoing
emergency claims by prosecutors, but defense attorneys should
still make specific objections to redact any absent witness’ state‑
ments on the audio recording that describe “past events poten‑
tially relevant to later criminal prosecution.” Judges tend to pay
more attention to pretrial objections written in the following
line-by-line format:
Time Stamp (approx.) Content

Objection

12:00:00–12:01:30

Officer tells D he
“knows” D is lying

Confrontation
Clause, Hearsay,
Relevance

12:10:00–12:11:30

Witness says D hit
her in the face.

Confrontation
Clause, Hearsay

Even if they are overruled, this organized pretrial objection
format allows you to respond “subject to the previous objections”
when the video is offered instead of objecting repeatedly by the
seat of your pants, which may result in accidentally waiving an
appealable issue, annoying the judge, or losing credibility with
the jury for repeatedly overruled objections.

C. BWCs and the Texas Hearsay Doctrine
This section focuses on the Texas hearsay rules relevant to state‑
ments captured by BWCs. Although hearsay objections often go
hand-in-hand with a Confrontation Clause objection, defense
attorneys should raise and address both objections when con‑
testing the admissibility of an out-of-court statement. Preserva‑
tion of error is key, and appellate courts will not automatically
treat “objection, hearsay” as a Confrontation Clause objection
(or vice versa) when considering whether error was preserved
on appeal.
1. O
 verview of Texas Hearsay
Doctrine Applied to BWCs
Hearsay has the inherent tendency to bring unfair prejudice,
mislead jurors, cause confusion of issues, or evoke fabrication.28
The Texas Rules of Evidence define hearsay as any “statement,
other than one made by the declarant while testifying at the

trial or hearing, offered in evidence to prove the truth of the
matter asserted.” 29
Rule 801(e)(2) allows admissions by party-opponents, so a
hearsay objection will not exclude the defendant’s statements,
but the officer’s statements may be inadmissible hearsay even
when interacting with the defendant.30 BWCs will reinforce
the impact of defendant’s admissions by eliminating the risk of
misperception, exaggeration, and fabrication of out-of-court
admissions.31 Although the cameras offer these important pro‑
tections to defendants, they come with a cost: memorializing
everything a defendant says even if the defendant was unaware
of the BWC and decided to give a “profane” and “acrimonious
tirade” to the officer.32
A recorded out-of-court statement at issue may fall into one
of the hearsay exceptions in Rule 803.33 The Court of Criminal
Appeals has noted that an officer’s statements can qualify as an
excited utterance or present-sense impression, which are both
discussed below.34
Rule 803(2) defines an excited utterance as a “statement
relating to a startling event or condition made while the declar‑
ant was under the stress of excitement caused by the event or
condition.” 35 When examining a statement offered as an excited
utterance, Texas courts look for three requirements, all of which
must be proven by the prosecutor to use the exception:
(1) the statement must be the product of a startling oc‑
currence that produces a state of nervous excitement in
the declarant and renders the utterance spontaneous; (2)
the state of excitement must still so dominate the declar‑
ant’s mind that there is no time or opportunity to contrive
or misrepresent; and (3) the statement must relate to the
circumstances of the occurrence preceding it.36
Rule 803(1) defines a present-sense impression as a “state‑
ment describing or explaining an event or condition made while
the declarant was perceiving the event or condition, or imme‑
diately thereafter.” 37 While excitement is the key to admitting
statements under 803(2), the present-sense impression exception
requires immediacy as its essential factor.38 Although the two
exceptions overlap, the critical distinction is the requirement of
contemporaneity.39 Theoretically, “the contemporaneity of the
statement with the event that it describes eliminates all danger
of faulty memory and virtually all danger of insincerity.” 40 In
other words, a present-sense impression offers reliability parallel
to an excited utterance by replacing the excitement requirement
with the safeguard of substantial immediacy.41
In Fischer v. State, the Texas Court of Criminal Appeals ana‑
lyzed the present-sense impression exception in a split decision
that may materially affect the admissibility of BWC evidence.

2. F ischer v. State: The Thin Line
Between Reflect and React
John Robert Fischer (Fischer) had just pulled into his apart‑
ment complex when Officer Abel Martinez (Martinez) stopped
him for not wearing a seat belt.42 Martinez smelled alcohol, so
he asked Fischer if he had been drinking.43 With a candid but
slurred response, Fischer admitted that he had consumed “three
wines.” 44 Martinez retreated to his vehicle momentarily to “dic‑
tate[] into his microphone that [Fischer] had ‘glassy, bloodshot
eyes’ and ‘slurred speech.’ ” 45 The officer “made four separate
trips back to his patrol car” to dictate his observations into the
microphone as Fischer performed, and subsequently failed,
several field sobriety tests.46
After his arrest, Fischer moved to suppress the audio por‑
tion of the video as inadmissible hearsay.47 Although the trial
court found it admissible under the present-sense impression
exception, the appellate court reversed, with the Texas Court
of Criminal Appeals affirming the reversal in a 5–4 split deci‑
sion.48 The court held that any “reflective narratives, calculated
statements, deliberate opinions, conclusions, [and] conscious
‘thinking-it-through’ statements” by a police officer are inadmis‑
sible.49 Because Officer Martinez strolled back to his police car
several times to “reflect upon the event and the conditions he
observed,” the court held that this “diminish[ed] the reliability
of the statements and render[ed] them inadmissible.” 50 The court
discussed the inherent reliability of statements that qualify under
the present-sense impression exception:
If a person observes some situation or happening which
is not at all startling or shocking in its nature, nor actually
producing excitement in the observer, the observer may
yet have occasion to comment on what he sees (or learns
from other senses) at the very time that he is receiving the
impression. . . . [These] comments . . . have such exceptional
reliability as to warrant their inclusion within the [presentsense impression] hearsay exception . . .51
Although Fischer v. State did not address body-worn video
recordings specifically, the reasoning might open up a door to
admissibility on body-worn video evidence. The Fischer majority
did not allow the officer’s statements under this exception be‑
cause of insufficient contemporaneity and the adversarial context
of the interaction. However, only five of the nine justices agreed
with the majority opinion, and the contemporaneous nature of
BWC evidence might lead to a different result in a future case.
Until then, Fischer is a great case for defense attorneys.
Prosecutors will likely attempt to use the present-sense impres‑
sion exception to admit statements captured by BWC technol‑

ogy. Remind the court that “reflective narratives, calculated
statements, deliberate opinions, conclusions, [and] conscious
‘thinking-it-through’ statements” are inadmissible under that
exception. 52 For example, during most DWI stops, the arrest‑
ing officer usually lists off a litany of conclusions and deliberate
opinions about the arrestee’s state of intoxication. 53 Defense
attorneys should fight to have these inadmissible hearsay state‑
ments redacted from the audio and make timely objections to
specific statements to preserve error.
In the future, look for another article on BWC technology
that will predict the categories of crimes most likely to see the
evidence, offer considerations for practitioners, and discuss
issues on preservation and policy for BWC evidence. If you
have any questions or want to discuss my research in detail,
feel free to email me at TexasLawHawk@gmail.com or reach
me at 817-454-5965.
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will probably not use Rule 804 as a path to admissibility. See Michigan v. Bryant, 131 S. Ct. 1143, 1151 n.1 (2011)(noting the Supreme Court has “suggested
that dying declarations, even if testimonial, might be admissible as a historical
exception to the Confrontation Clause”).
35. Tex. R. Evid. Ann. 803(2) (West 2011).

36. Kesaria v. State, 148 S.W.3d 634, 642 (Tex. App.—Houston [14th Dist.]
2004), aff ’d, 189 S.W.3d 279 (Tex. Crim. App. 2006).
37. Tex. R. Evid. Ann. 803(1)(West 2011).
38. See Fischer v. State, 252 S.W.3d 375, 379 (Tex. Crim. App. 2008)(noting
both exceptions originated from “res gestae,” an imprecise term describing
statements “made without any reflection, thought process, or motive to fabri‑
cate or exaggerate”).
39. See id. at 380.
40. Id.
41. Id. at 378–81.
42. Id. at 376–77.
43. Id. at 377.
44. Id.
45. Id.
46. Id.
47. Id.
48. Id. at 387.
49. Id. at 381 (“‘Thinking about it’ destroys the unreflective nature required
of a present sense impression”).
50. Id. at 381.
51. Id. at 380 (quoting Rabbani v. State, 847 S.W.2d 555, 560 (Tex. Crim.
App.1992)).
52. Id. at 381–83.
53. Some examples may include the following: “You have no reason to

refuse these tests unless you’re intoxicated,” or, “These tests are really easy to
do if you’re sober,” or, “I let most people go, and I don’t arrest people unless I
know they’re intoxicated.”
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Anxiety and the Trial Lawyer
Tony Vitz

I

am a lawyer who has allowed anxiety to debilitate and torture
me for much of my life. Although I did not realize it at the
time, I know now that it began to surface during childhood.
Becoming aware was my first step to overcoming the paralysis.
It did not surprise me to learn that anxiety disorders are the
most prevalent disorders in our society. Further, when I think
about my life, it did not surprise me to hear that it is not anxiety
disorders that are most often treated by therapists. This lack of
attention can have detrimental effects on our society. For us,
it affects the way we live and represent our clients. Problems
or consequences of untreated anxiety—specifically, untreated
social phobia disorder and avoidant personality disorder—can
be profound. There are ways to prevent or overcome anxiety
disorders or issues without medication.
Anxiety is defined as “an abnormal and overwhelming sense
of apprehension and fear often marked by physiological signs
(as sweating, tension, and increased pulse), by doubt concerning
the reality and nature of the threat, and by self-doubt about one’s
capacity to cope with it” (Merriam-Webster.com, retrieved from
www.merriam-webster.com/dictionary/anxiety). Anxiety is be‑
lieved to be unique to humans, and unlike other animals, we are

able to use our memory and imagination (The Free Dictionary
.com, retrieved from http://medical-dictionary.thefreedictionary
.com/anxiety). Since we have that ability, it will take most of
us more effort to live “in the moment.” During a conversation
with Kathy St. Clair, a psychodramatist from Roanoke, Vir‑
ginia, she noted that “fear is always ‘future’ related” (St.Clair,
2012). Fear about the future probably involves memory of the
past and imagination of the future. Of course, some anxiety is
normal and probably natural and necessary (Morrison, 1995,
p. 247). Think about all the future-related issues that come with
representing our clients. As an example, when we are overly
anxious during voir dire, we are less able to listen to the jurors
and respond genuinely. Instead, we may resort to the controlling
cross-examination of the juror without any thought to how we
are making them, or the other jurors, feel.
Anxiety is an element of almost all mental disorders, and
it can rise to a level that requires treatment (Morrison, 1995,
p. 247). Fear, and the anxiety associated with it, seems to be
the main component of Social Anxiety Disorder and Avoidant
Personality Disorder. Some of the criteria for social phobia are
“persistent fear of one or more social or performance situa‑

tions . . .” (Diagnostic and Statistical Manual of Mental Disorders,
4th ed. text rev., 2000, p. 456). Some people with a social phobia
may also have an Avoidant Personality Disorder, which is more
severe than a Social Phobia (American Psychiatric Association,
2000, p. 455). It involves a pattern of social inhibitions and ab‑
normal sensitivity to feeling inadequate and possible criticism
(American Psychiatric Association, 2000, p. 721). Regardless of
the level of anxiety, it has the likely potential to affect our ability
to be present and in the moment at any given time in our life.
Jacob L. Moreno, psychiatrist and founder of psychodrama,
has said that there is an inverse relationship between anxiety
and spontaneity. As we become more spontaneous, the anxi‑
ety will decrease. Moreno defines spontaneity as “an adequate
response to a present situation” (J. L. Moreno, 1953, p. 336).
But he also takes into consideration the novelty of the situation
(Moreno, 1955, p. 108). Are we talking about a new situation
or an old situation? As an example, I am walking down the hall
and a friend says, “How are you doing?” As many of us usually
and automatically do, I respond, “Fine, how are you?” I would
call that an unnovel response to an unnovel comment and not
very spontaneous or creative. Are we really listening and do we
genuinely care? We all want to be heard. How does that apply
to what we do?
When I first began looking at this issue, I focused on anxi‑
ety as being very negative and initially thought that if I had
less anxiety, I would be more spontaneous. But, Moreno says
to look at the cause of the problem. “Anxiety sets in because
there is spontaneity missing, not because ‘there is anxiety’ and
spontaneity dwindles because anxiety rises” (J. L. Moreno, 1953,
p. 338). Moreno originated the “twin concept” of spontaneity
and creativity as a part of all human beings and their relation‑
ships to others (Moreno, 1955, p. 105). Moreno views creativity
not as a talent, but as a “spontaneous-creative process” (Nolte,
2008, p. 106). Creativity is the potential we have had and will
have. Spontaneity is what makes being creative possible (Nolte,
2008, pp. 107–108). Moreno believes that creativity applies to
all things that have been created, will be created, and those
that might be created, but will not be (Nolte, 2008, p. 108). If
we are not reaching our potential because we lack spontaneity,
how do we get it?
Even if we are generally spontaneous, there are many times
in our life when we go through the routine and use very little,
if any, spontaneity. I think about growing up in our church as a
child listening to the long-winded men saying the same prayers,
using the same fancy words and phrases that, inside, meant
very little to me. Moreno gives an example of repeating a prayer
that has been recited many times. The speaker can choose to
merely repeat it or give it life with his own spontaneity (Nolte,
2008, pp. 112–113). Spontaneity cannot be stored up like some
forms of energy. It is available in the moment and the “here and
now” (Nolte, 2008, p. 114). The warm-up process is a part of the

creative process and essential to being able to be spontaneous.
Warming up is similar to an athlete preparing for or warming
up for an event (Nolte, 2008, p. 128). Moreno uses the word
“conserve” to refer to a product of spontaneity and creativity.
Anything that has been created is a conserve (Nolte, 2008, p.
120). Think about all the cultural conserves that humans have
created that have separated us.
Many of our conserved ways have served us well, but the
way we relate to our conserves can be positive and negative.
The repeated prayer or song, like the “Star Spangled Banner,”
may be good products of the originator’s creativity, but if they
are not repeated with the individual’s own spontaneity, they
will probably come out dull, lifeless, and meaningless (Nolte,
2008, pp. 122–123). If we become controlled by the conserves,
we risk becoming dull, boring, and mechanical people (Nolte,
2008, p. 126). Think about our conserves in what we do daily.
How can we bring life and emotion to what many on the other
side would like to remain dull and boring? Think about the
PowerPoint presentation, which was a product of spontaneity
and creativity and worked well the first time, but was different
the next time on the losing end of the trial.
Looking back, I remember struggling with anxiety in my
early teens. I suppose that I knew it was excessive, but was ei‑
ther too embarrassed to ask for help or did not think it would
make a difference. Part of my reluctance came from feeling as
though it was my issue alone. Initially, I tried to control it with
alcohol. Later, I began to combat it by facing it, but it was not
until I began to participate in psychodrama workshops that I
was able to overcome it.
For many, psychodrama is a big part of the solution. Psy‑
chodrama was developed by J. L. Moreno and is considered a
form of therapy by many, but it is creating a drama that can be
therapeutic for the group. He defined psychodrama as explor‑
ing the truth by dramatic methods. We live in the same world
with each other, but we all experience it differently. My truth or
perception of this world is different than yours and anyone else’s.
Psychodrama explores an individual’s perception of the world or
universe (Nolte, Guide to Training, 2009, p. 1). Yes, some of us
are leery and skeptical, but if we can get people past the name
“psychodrama” and into the action of a drama, potential critics
will soon see the benefits. After all, we do not have a problem
with the word “psychology” even though it begins with “psycho.”
Getting past the closed minds in this world is important, but it
is possible if we begin earlier in the life process.
For a lot of people, the older we get, the more closed minded
we become. Many may be content living a controlled conserved
life rather than a more spontaneous one (Nolte, The Psycho‑
drama Papers, 2008, p. 126). Psychodrama is therapeutic and
uses parts of many therapy theories. To me, psychodrama in‑
corporates concepts of person-centered, existential, and Gestalt
therapies because it promotes genuineness, empathetic listening,

non-judgmental sharing, and the premise that most people have
it in them to find the solutions to their issues. It could be the best
way to become more self-aware of who we are, and why. When
we become more self-aware of the unconscious awareness, or
the dark side, or shadow, we are able to make better choices in
life (Ken Wilber, 2008, p. 43). Using psychodrama techniques
early would help people better understand themselves and others
in the developmental process.
In addition, Carl Rogers’ three conditions to creating a
growth-promoting climate for our children might be key for
causing change and growth earlier in life (Rogers, 1980, pp.
115–116). Imagine if we taught children that it is safe to be
genuine with each other. What if our children had less of a desire
to put up fronts or facades with each other? What if our chil‑
dren learned to accept and care for each other unconditionally?
What if our children are taught to listen without judgment and
really understand their classmates? I am thinking back about
the possibility of feeling free to share my feelings of inadequacy
and anxiety without fear. I am sure I would not have been the
only one with those feelings. Instead, I kept them inside and
felt alone in my struggles. Regardless of our individual fears or
issues, we must deal with them so that we can live a more joyful
life, and then more able to reach our potential.
When we are free to express and share what we keep hidden
deep inside, we build self-esteem and self-confidence, which will
go a long way in preventing drug abuse and other destructive
actions of youth and adults. Our “insides” are unique yet simi‑
lar to others’, so we are not alone. We cannot judge our insides
on the others’ “outsides” since most of the outsides we see are
usually not reality. Think about layers we wear on our outsides
which appear in different forms. They might be flashy jewelry,
fancy suits, and sometimes pretty matching handkerchiefs, or
it might be the words we use to impress or the anger we express
in court to hide or replace a feeling such as helplessness or inad‑
equacy. When we can share our insides without the fear of being
judged, we free ourselves from the chains of fear. Psychodrama
provides a way to become aware of our individual issues and
free ourselves from blocks to our spontaneity and creativity
(Nolte, 2008, pp. 127–128). When we are more spontaneous
and creative, our lives become more enjoyable and the people
we represent will benefit.
Our society has it backwards. We are not preventative; we
are, instead, more punitive. Money is not an issue when we jump
on the punishment wagon. Put a bandage on it or kill him and
go on with our lives. Our society does not have the “we” attitude.
It is more of the “me” and “mine” attitude. A more preventa‑
tive society is extremely necessary, especially with identifying
and treating anxiety and other issues. To do that, we have to be
informed and educated in the mental health field. We have to
be a more empathetic society. Teachers and educators should
be those who genuinely care about our students and are more

aware of the harmful effects of anxiety and the possible dangers
of strict compliance with our societal conserves. Educators are
in prime positions to influence our youth and should be valued
by our society. When we help others to be more spontaneous
and creative, they will be more able to overcome anxiety and
reach their God-given potential. We do not have to be perfect
lawyers or human beings. We have to realize that what we have
to offer as lawyers and humans, right now in the present, if
genuine, is good enough.
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The Other Hat
T. W. Davidson

L

ast week in Far-Off County, I was the pro tem prosecu‑
tor in a felony case involving timber theft. This was odd
for me. I am a defense attorney. I bleed the Constitution.
I do not trust the government (and have no reason to). I
deeply believe our justice system is flawed, biased in favor
of the State (in both law and resources), and unfair to most
criminal defendants.
But I had a job to do. Duties to carry out. An investigation.
A personal tour of the multi-acre rural crime scene. Witnesses

to interview. Grand jury. Indictment. Massive amounts of caselaw research because of difficult and diffuse property law issues
pervading the case. A tough case to prosecute even though I
absolutely believed the defendant was 100% guilty and there
was ample evidence of same.
To make things more interesting, I was also confronted
with a defense attorney who is not only a good friend, but is
brilliant and aggressive and clever and experienced, and is com‑
pletely capable of kicking my tail unless I do everything exactly

right—and even then she might still crush me. A magnificently
formidable foe. I respect her.
As a defense attorney who has taken many felony cases
to trial over the last decade, I have seen unfairness, dishon‑
esty, convict-at-all-costs mentalities, and massive differentials
between State assets available to prosecute a case vs. defense
assets available to protect and fight for the defendant. There is
no comparison. It is grotesquely unequal and unfair. Ask any
defendant who has ever gone through a felony trial.
So I thought to myself, “This will be the fairest damn trial
to this defendant that any defendant could ever have, period.”
That is how I attempted to conduct myself at all times while
I served as the prosecutor in this case.
Although the defense attorney and I disagree (and probably
always will) about some important issues of property law in the
case, and although we fought (ferociously) over these before and
during the trial, for the most part I sat silent while the defense
attorney put on one hell of a fight before the jury.
I admired her as she attempted to assassinate my case.
I attempted to be quiet (for me, anyway), subdued (impos‑
sible, but I tried), and polite and respectful to everyone in the
courtroom, including the defendant.
I stayed away from any weak evidentiary issues, made no
real effort to get before the jury the defendant’s past nastinesses
with the law (which would have convicted him in the case at
hand, but that would have been incredibly unfair to the defen‑
dant, as well as unconstitutional), and did my best to keep the
case and the trial focused strictly on what lay between the four
corners of the indictment against him.
You know you are probably being fair and reasonable as a
prosecutor when the defendant in a felony case, who is facing
possible state jail prison time if convicted, personally thanks you
during the trial for being fair and honorable and decent to him.
You can probably rest easy about whether you are being fair
and just and reasonable as a prosecutor in a felony case when
the defendant personally thanks you twice during the trial for
being fair and honorable and decent to him.
And you can take it to the bank that you have been fair and
just and reasonable as a prosecutor in a felony case when the
defendant, after being convicted by the jury, having been found
guilty of felony theft of timber, and now facing years of probation
and restitution and fees and the harshnesses of felony proba‑
tion—where a serious screw-up means prison time—comes
up to you after the trial is over and, with tears rolling down his
cheeks, thanks you AGAIN for being fair and honorable and
decent to him.
“You could have f*cked me, but you were fair.” And he
asked to shake my hand.
Which I did.

This trial was fair and just because I as the prosecutor made
it so. It would have been so easy to not make it so. To seek a
conviction at any cost.
I have seen a number of prosecutors over the years butcher
and destroy justice in their malicious greed and sadistic need
to get a conviction. I have taken them on, shed blood for my
clients, fought until I dropped, wept when I lost, and cried again
when I ultimately defeated them.
I will dismiss a case before I ever act the way they did. A
prosecutor’s job is to seek justice. That is all I sought in this case,
and nothing, not even a scintilla, more.
I wonder, despite the guilty verdict and felony conviction
the jury delivered, if I will ever receive another pro tem ap‑
pointment as prosecutor in another felony case in any county.
I doubt it.
After all, in my years as a defense attorney, I have learned
time and time again that a criminal trial is not actually sup‑
posed to be a fair and just proceeding. Not really. That is just
a grand illusion.
But it was the reality in this case.
Damn right.
T. W. Davidson is a criminal defense trial
and appellate attorney who practices in
Tyler and across Northeast Texas. A
former Marine Corps officer, he composes music for a singing group, The
Lucky Ones, and writes stories. He is the
proud father of a bright and beautiful daughter at Texas A&M.
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Personal Recognizance Bond for
Attorneys Held in Contempt
Imagine this:
Defense Attorney (to Judge): “This is a chickenshit case,
which should never have been filed . . .” 1
The Court: “Counsel, I am holding you in contempt for
that remark. That will be $100. Sheriff, take him away
and don’t bring him back until he pays.”
Defense Attorney: “I want a personal recognizance bond
and a contempt hearing before another judge. Here is
my motion.”
The Court: “Motion granted.”
The Statute:
The Texas Government Code, Section 21.002(d) (2004):
An officer of a court who is held in contempt by a trial
court shall, on proper motion filed in the offended court,
be released on his own personal recognizance pending
a determination of his guilt or innocence. The presiding
judge of the administrative judicial region in which the
alleged contempt occurred shall assign a judge who is
subject to assignment by the presiding judge other than
the judge of the offended court to determine the guilt
or innocence of the officer of the court.

1. The use of the epithet “chickenshit” in the jury’s presence is con‑
stitutionally protected speech where, on the facts of the case, it does not
constitute an imminent threat to the administration of justice, Eaton
v. City of Tulsa, 94 S.Ct. 1228 (1974).

Discussion:
The Texas Legislature provides that a lawyer held in contempt
of court has a right to a hearing before another judge.
This “readjudication” of contempt (by a judge who is not
already offended) runs both to guilt and to punishment for the
alleged contempt. If the original court takes any action other
than referring the case for assignment, those acts are void. Jamilah v. Bass, 862 S.W. 2d 201 (Tex. App.—Houston [14th Dist.]
1993, no pet.).
These statutes do not apply to an attorney who is appear‑
ing only as a witness. In Ex Parte Howell, 488 S.W. 2d 123 (Tex.
Crim. App. 1972), the district judge cited the lawyer for con‑
tempt and certified the case to another judge, and thereby “ful‑
filled all his requirements for holding an ‘officer of the court’
guilty of contempt.” Id. at 126. When the subsequent hearing
began before the assigned judge, the lawyer refused to answer
a prosecutor’s question and was again cited for contempt, but:
“[W]hen he took the witness stand to testify . . . he lost his status
as an officer of the court and became a witness and subject to
a finding of direct contempt” by the judge. Id.
When an attorney is found in contempt by the assigned
judge, he may appeal but is not again entitled to release on
personal recognizance. He may be required to post an appeal
bond, just like a defendant. In re Graham, 2014 Tex. App. Lexis
4926 (Tex. App.—Austin, May 8, 2014), subsequent application
for a writ of habeas corpus refused, 2014 Tex. App. Lexis 6288
(Tex. Crim. App., June 12, 2014).
A sample motion follows. You can take it with you. You, or
a colleague, might need it.

CAUSE NO. ___________
THE STATE OF TEXAS

§

IN THE DISTRICT COURT

§
v.

§

OF __________ COUNTY, TEXAS

§
______________

§

______ JUDICIAL DISTRICT

MOTION FOR PERSONAL RECOGNIZANCE BOND
TO THE HONORABLE JUDGE OF SAID COURT:
Counsel for the Defendant was cited for contempt by this Honorable Court on the _______ day of
______________, 20___, (and assessed a fine of $___________ and sentenced to _____ days in jail). Counsel
files this Motion for Personal Recognizance Bond requesting release instanter on his promise to appear for
a determination of his guilt or innocence of contempt by a judge assigned by the Presiding Judge of this
Administrative Judicial Region. This relief is required by V.T.C.A., Government Code, §21.002(d) (2004).

Respectfully submitted,
______________________________
Attorney for Defendant

CAUSE NO. _________
THE STATE OF TEXAS

§

IN THE DISTRICT COURT

§
v.

§

OF __________ COUNTY

§
______________

§

______ JUDICIAL DISTRICT

ORDER
The Motion for Personal Recognizance Bond, based on this Court’s finding of contempt by the attorney for the Defendant, is GRANTED. Movant is released on his personal recognizance and shall appear
the time and place designated by the judge assigned by the Presiding Judge of this Administrative Judicial
District. The District Clerk shall promptly forward a copy of the Motion and this ORDER to the Honorable
__________________, Presiding Judge of this Administrative Judicial District.

SIGNED this _______ day of __________________ 20____.

____________________________________
Presiding to this case in the
_____________________________,
____________ County, Texas

Ed Mallett is partner at the law firm of Mallett Saper Berg, LLP, in Houston. He is a Past President of the Texas
Criminal Defense Lawyers Association, the Harris County Criminal Lawyers Association, and the National
Association of Criminal Defense Lawyers. He is a member of the American Board of Criminal Lawyers
and on the faculty at the National Criminal Defense College. His State and Federal cases include acquittals in homicide, drug, and white-collar crime cases. He successfully tried and appealed a civil asset forfeiture in state court and, in collaboration with civil firms, successfully prosecuted a private “whistleblower”
suit for fraud against the federal government. His most recent publicized victory was a civil rights case, Brown
v. Livingston (with attorney Gerald M. Birnberg), winning the right to unsupervised religious meetings for all Muslim inmates in
the TDCJ: The federal court’s judgment and opinion are on appeal by the State to the Fifth Circuit. Ed is a member of the TCDLA
Executive Committee.
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Supreme Court
Police generally may not without a warrant search information on a cell phone seized
from an individual who has been arrested. Riley v. California, 134 S. Ct. 2473 (2014).
In both Ds’ cases, the contents of their cell phones were searched after they were arrested, and
evidence obtained from the phones was used to charge them with additional offenses. The trial courts
denied their motions to suppress the evidence, and both Ds were convicted. The California Court
of Appeal affirmed; the First Circuit reversed the denial of the motion to suppress and vacated the
relevant convictions. The U.S. Supreme Court affirmed the judgment suppressing evidence from a
phone, and reversed and remanded the judgment affirming the conviction.
The Supreme Court unanimously held that under the Fourth Amendment, police officers gener‑
ally could not without a warrant search digital information on cell phones seized from defendants
as incident to the defendants’ arrests. While the officers could examine the phones’ physical aspects
to ensure that the phones would not be used as weapons, digital data stored on the phones could
not itself be used as a weapon to harm the arresting officers or to effectuate the defendants’ escape.
Further, the potential for destruction of evidence by remote wiping or data encryption was not shown
to be prevalent and could be countered by disabling the phones. Moreover, the immense storage
capacity of modern cell phones implicated privacy concerns with regard to the extent of information
that could be accessed on the phones.
D’s claim that dismissing a juror in her murder trial who disagreed with the other jurors
violated the Sixth Amendment was not barred from further review. Williams v. Johnson,
134 S. Ct. 2659 (2014).
The entire Court opinion stated: “On petition for writ of certiorari to the United States Court of
Appeals for the Ninth Circuit. Motion of petitioner leave for leave to proceed in forma pauperis and
petition for writ of certiorari granted. Judgment vacated, and case remanded to the United States
Court of Appeals for the Ninth Circuit for consideration of petitioner’s Sixth Amendment claim
under the standard set forth in 28 U. S. C. § 2254(d).”
Habeas relief was improper because Supreme Court case law did not clearly establish
that a defendant apprised of the possibility of conviction on an aiding-and-abetting theory
could be deprived of adequate notice by a prosecutorial decision to focus on another
theory of liability at trial. Lopez v. Smith, 135 S. Ct. 1 (2014).
The Court unanimously reversed and remanded the Ninth Circuit’s grant of federal habeas re‑
lief, saying the Ninth Circuit failed to apply the deferential standard of review required by 28 U.S.C.
§ 2254(d) when it granted relief from a state murder conviction on the ground that the prosecutor’s
request for an aiding-and-abetting instruction at the jury-instruction conference violated a putative
constitutional right to prior notice of the government’s theory of prosecution—a right that has been
recognized in the court of appeals’ own precedents, but not established by a Supreme Court hold‑

ing. The older precedent cited by the Ninth Circuit stood for
nothing more than the general proposition that a defendant
must have adequate notice of the charges against him, and that
proposition was too abstract to address the specific question
presented. “When a state prisoner seeks federal habeas relief
on the ground that a state court, in adjudicating a claim on the
merits, misapplied federal law, a federal court may grant relief
only if the state court’s decision was ‘contrary to, or involved
an unreasonable application of, clearly established Federal law,
as determined by the Supreme Court of the United States.’ 28
U. S. C. § 2254(d)(1). We have emphasized, time and again,
that the Antiterrorism and Effective Death Penalty Act of 1996
(AEDPA), 110 Stat. 1214, prohibits the federal courts of ap‑
peals from relying on their own precedent to conclude that a
particular constitutional principle is ‘clearly established.’”

Fifth Circuit
Texas state courts did not act unreasonably in rejecting
first-degree-murder D’s claim of suppression of favorable evidence under Brady v. Maryland, 373 U.S. 82
(1963), of a jailhouse confession to the murder by D’s
accomplice. Pitonyak v. Stephens, 732 F.3d 525 (5th Cir.
2013).
First, it was not unreasonable for the state courts to con‑
clude that the evidence—contained in a jail counselor’s nota‑
tion in accomplice’s jail file—was not suppressed within the
meaning of Brady, as Supreme Court precedent was uncertain
as to whether a mental health professional is encompassed in
the Brady fold. Second, it was not unreasonable for the state
courts to conclude that the evidence was not material, as there
was substantial evidence that an alternate-perpetrator defense
would not have been pursued or, if pursued, that it would have
worked. Accordingly, the Fifth Circuit affirmed the denial of
federal habeas relief.
One D’s conviction for Medicare-fraud conspiracy in
one case was not double-jeopardy-barred by his conviction for Medicare-fraud conspiracy in another case;
under the five-factor test applicable to such inquiries,
there were two separate conspiracies, hence no doublejeopardy violation. United States v. Jones, 733 F.3d 574
(5th Cir. 2013).
Nor was there a multiplicity problem. Although D was in‑
dicted on two counts of conspiracy, one was conspiracy under
18 U.S.C. § 371, one was conspiracy under 18 U.S.C. § 1349;
because each of these had at least one element that the other
did not, there was no multiplicity problem.
(2) The district court did not abuse its discretion in de‑
nying another D’s motion to substitute counsel, filed only 13
days before trial was to begin. Although D had a constitutional
interest in the counsel of her choice, that had to be balanced

against the needs of fairness and against the demands of the
district court’s calendar. The Fifth Circuit agreed with the dis‑
trict court that the balance of factors weighed against granting
the substitution.
In felon-in-possession trial, district court abused its
discretion in granting a new trial based on allegedly improper prosecutorial remarks, given the (1) substantially
appropriate nature of the prosecutor’s comments, (2)
curative measures taken by the district court, (3) lack of
any real prejudice from the comments, and (4) strong
government case. United States v. Poole, 735 F.3d 269
(5th Cir. 2013).
The Fifth Circuit reversed the grant of a new trial and
remanded with instruction to reinstate the jury verdict and
proceed to sentencing.
In trial on drug and gun charges, where government
used five of its seven peremptory challenges on AfricanAmericans and explained these strikes by relying in
whole or in part on the veniremembers’ demeanor,
district court did not err in accepting the explanations
without making specific record findings about the government’s demeanor claims. United States v. Thompson,
735 F.3d 291 (5th Cir. 2013).
Agreeing with the Eleventh Circuit and disagreeing with
the Seventh Circuit, the Fifth Circuit held that Snyder v. Louisiana, 552 U.S. 472 (2008), does not require a trial court to make
record findings of a veniremember’s demeanor when that is the
putative basis of a contested strike.
Where Texas death-sentenced D claimed ineffective assistance based on counsel’s failure to present mitigating
evidence regarding his troubled background and mental
health history, the state habeas court did not unreasonably apply federal law (namely, the deficiency prong of
Strickland v. Washington, 466 U.S. 668 (1984)) by concluding that counsel performed an adequate mitigation
investigation. Charles v. Stephens, 736 F.3d 380 (5th Cir.
2013).
Additionally, although it was a closer question, the state
habeas court did not unreasonably apply Strickland’s prejudice
prong by concluding that any deficiencies did not prejudice D.
Nor did the state habeas court unreasonably determine the
facts in light of the evidence to justify relief under 28 U.S.C.
§ 2254(d)(2). The Fifth Circuit affirmed the district court’s de‑
nial of federal habeas relief.
In healthcare-fraud prosecution, D’s conviction and
sentence for conspiracy under 18 U.S.C. § 371 and conviction and sentence for conspiracy under 18 U.S.C.
§ 1349 were not multiplicitous. United States v. Njoku,
737 F.3d 55 (5th Cir. 2013).

Each statute contained an element the other did not, and
the jury instructions did not effectively render one offense a
lesser-included offense of the other. Nor was D’s § 1349 con‑
spiracy conviction double-jeopardy-barred by her acquittal, in
an earlier case, on another § 1349 conspiracy charge; under the
five-factor test used by the Fifth Circuit, there were two sep
arate agreements and two separate conspiracies. Finally, D’s
acquittal on the § 1349 conspiracy charge in the earlier case
did not have a collateral-estoppel effect on her charges in the
instant case, as the previous jury did not necessarily decide
that D did not know her paid referrals were illegal.
(2) District court did not abuse its discretion in excluding
the testimony of a person who testified at a previous trial but
then invoked his privilege against self-incrimination in the
instant case. Nor did the exclusion of this testimony violate
D’s constitutional right to present a complete defense.
At trial for illegal reentry after deportation, where D’s
defense was to create reasonable doubt about his alienage on the ground that D might have acquired U.S.
citizenship derivatively through his mother, it violated
D’s Confrontation Clause rights to admit against him an
affidavit executed by his now-deceased grandmother in
connection with a 1968 document-fraud investigation.
United States v. Duron-Caldera, 737 F.3d 988 (5th Cir.
2013).
It was the government’s burden to show that this docu‑
ment was not “testimonial” for purposes of the Confrontation
Clause, and the government failed to meet that burden. Even
though the document was not originally generated to accuse
D of wrongdoing, “testimonial” documents are not limited to
those whose primary purpose is to accuse a targeted individual
of engaging in criminal conduct. Because the error in admit‑
ting the affidavit was not harmless beyond a reasonable doubt,
the Fifth Circuit vacated D’s conviction and remanded for a
new trial.
At trial for illegal reentry after deportation, district
court did not abuse its discretion in giving modified
Allen charge to jury that reported itself deadlocked.
United States v. Andaverde-Tiñoco, 741 F.3d 509 (5th
Cir. 2013).
On plain-error review, the modified Allen charge was not
so linguistically deficient as to warrant reversal, even though it
lacked language about the unique posture of the case (i.e., that
all the basic elements of the charged offense were stipulated to
and only D’s affirmative defense of duress was at issue). Nor
were the circumstances surrounding giving the Allen charge
so coercive as to warrant reversal.
(2) At trial for illegal reentry after deportation, where D’s
defense was duress (i.e., that he had been forced to swim across
the Rio Grande River at gunpoint by robbers), it was plain er‑
ror (under Doyle v. Ohio, 426 U.S. 610 (1976), and its progeny)

to permit the government to impeach that defense with D’s
post-Miranda silence. Moreover, the Doyle error affected D’s
substantial rights; however, under the circumstances, the er‑
ror did not seriously affect the fairness, integrity, and public
reputation of judicial proceedings. The Fifth Circuit declined
to exercise its discretion to correct the error on plain-error
review.
(3) The district court abused its discretion by refusing
to admit, at sentencing, an affidavit supporting D’s request
for a downward departure for coercion or duress. The dis‑
trict court’s stated basis was that the affidavit was hearsay, but
evidence is not inadmissible at sentencing simply on the basis
that it is hearsay. Nevertheless, any error in failing to admit
the affidavit was harmless.

Court of Criminal Appeals
The Legislature intended to disallow dual convictions
under Tex. Penal Code § 21.02 for continuous sexual
abuse of a child and for a lesser-included offense, including criminal attempt to commit a predicate offense.
Price v. State, 434 S.W.3d 601 (Tex.Crim.App. 2014).
COA examined the statute’s language and, determining
that the Legislature could not have intended to permit both
convictions because that would violate a defendant’s rights
against double jeopardy, held that the statute defining the of‑
fense of continuous sexual abuse of a young child does not
permit a defendant to be convicted both of that offense and of
a criminal attempt to commit a predicate offense under that
statute. COA vacated the conviction for attempted aggravated
sexual assault against D. CCA affirmed COA.
“We agree with the court of appeals’ judgment vacating
appellant’s conviction for criminal attempt and with its ulti‑
mate assessment that permitting both convictions would vio‑
late his constitutional rights against double jeopardy. . . . We
reach that conclusion, however, by first deciding that the stat‑
ute’s text is ambiguous with respect to whether both convic‑
tions should be permitted, and we then consider the pertinent
extra-textual factors. See Tex. Penal Code § 21.02(c); Tex. Gov’t
Code § 311.023. . . . [W]e conclude that the statute’s legislative
intent was to permit one punishment where continuous sexual
abuse is alleged against a single victim within a specified time
frame. We also conclude that this intent extends to the stat‑
ute’s enumerated predicate offenses and to criminal attempts
to commit those predicate offenses.”
D’s conviction for tampering with evidence was properly reversed because the State alleged only that D
destroyed the evidence (by swallowing a baggie and
pills), then presented no evidence that they were in fact
destroyed by their passage into D’s body, or evidence
from which their destruction could be inferred. Rabb v.

State, 434 S.W.3d 613 (Tex.Crim.App. 2014).
COA reversed D’s conviction for tampering with physical
evidence under Tex. Penal Code § 37.09(a)(1) and rendered an
acquittal. The State filed a petition asking whether COA (1)
erred in failing to find overlap in the terms “conceals” and
“destroys,” (2) erred in not permitting the fact finder to infer
the evidence was destroyed, and (3) was required to reform the
judgment to a conviction on a lesser-included offense rather
than acquit.
CCA held that while there is some overlap between “con‑
ceals” and “destroys” for purposes of § 37.09(a), no rational
trier of fact could have found that D destroyed the evidence
in this case. However, because COA did not have the benefit of
Thornton v. State, 425 S.W.3d 289 (Tex.Crim.App. 2014), CCA
remanded for COA to consider whether it could have reformed
D’s conviction to attempted tampering with evidence rather
than entering a judgment of acquittal.
CCA granted habeas relief because D met her burden in
satisfying both prongs of the Strickland test to establish
that she received ineffective assistance. Ex parte Overton, 444 S.W.3d 632 (Tex.Crim.App. 2014).
D, convicted of capital murder for the death of a fouryear-old, met the two Strickland prongs: Defense counsel’s
performance fell below a reasonable standard, and there was
a reasonable probability that the outcome of D’s trial would
have been different but for that performance. First, counsel
admittedly failed to present the testimony of the leading expert
on hypernatremia, or sodium intoxication. Second, there was a
reasonable probability that counsel’s performance affected the
result of the trial. The doctor was extremely well qualified; his
deposition not only refuted much of the State’s testimony, but
also established that he was better informed on the subject of
salt intoxication than the State’s expert. Because CCA granted
relief on D’s first claim of ineffective assistance, there was no
need to address the second issue of whether the State failed to
disclose exculpatory evidence. CCA reversed D’s conviction
and remand her case to the trial court for a new trial.
D’s guilty plea was unknowing and involuntary because,
on further inspection, the seized substances did not
contain illicit materials. Ex parte Mable, 443 S.W.3d 129
(Tex.Crim.App. 2014).
D pleaded guilty to possession of a controlled substance
and was sentenced to two years’ imprisonment pursuant to
a plea bargain. He did not appeal. Soon after, the Houston
Forensic Science Center finished testing the seized substances
and discovered that they did not actually contain illicit mate‑
rials. In response, D filed a habeas application. The State and
trial court both agreed that he was entitled to relief on the basis
of “actual innocence.” CCA granted relief, but on the basis of
an unknowing and thus involuntary plea.

“At least in Texas cases, the term ‘actual innocence’ ap‑
plies only in circumstances where the accused did not actually
commit the charged offense or any possible lesser included of‑
fenses. In this case, the applicant pleaded guilty to possession
of a controlled substance. Therefore, it is possible that he in‑
tended to possess a controlled substance (which is not alone an
offense) or that he attempted to possess a controlled substance
(which is a lesser included offense of possession).” However, D
was entitled to relief. Because a guilty plea is an admission of
all the elements of a formal criminal charge, it cannot be truly
voluntary unless the defendant possesses an understanding of
the law in relation to the facts; the defendant must have “suf‑
ficient awareness of the relevant circumstances.” The standard
is whether the plea is a voluntary and intelligent choice among
the alternative courses of action open to the defendant. In this
case, all parties involved, including D, incorrectly believed D
had been in possession of drugs. “This fact is crucial to this
case, and while operating under such a misunderstanding, [D]
cannot be said to have entered his plea knowingly and intel‑
ligently.” Accordingly, CCA held that D should be allowed to
withdraw his plea. CCA set aside the judgment and remanded
D to the sheriff to answer the charge against him.
COA did not have the benefit of CCA’s recent decision
regarding court costs; CCA vacated COA’s judgment
and remanded. Shaw v. State, 438 S.W.3d 582 (Tex.
Crim.App. 2014).
D was convicted of murder and sentenced to life in prison.
On appeal, he argued that the evidence was insufficient to sup‑
port the $334 in court costs assessed against him. COA agreed,
relying on its opinion in Johnson v. State, 389 S.W.3d 513 (Tex.
App.—Houston [14th Dist.] 2012). The State filed a petition for
review to which CCA replied: “We recently handed down our
opinion in Johnson v. State, 423 S.W.3d 385 (Tex. Crim. App.
2014), in which we set forth a roadmap for resolving questions
regarding court costs. . . . The Court of Appeals in the instant
case did not have the benefit of our opinion in Johnson. Ac‑
cordingly, we grant the State’s petition for discretionary re‑
view, vacate the judgment of the Court of Appeals, and remand
this case to the Court of Appeals in light of our opinion in
Johnson. No motion for rehearing will be entertained.”
COA properly reached the merits of D’s argument because the issue of reliability of the expert’s testimony
was preserved for review; COA also properly applied
the Rules of Evidence and law regarding the admissibility of expert testimony. Bekendam v. State, 441 S.W.3d
295 (Tex.Crim.App. 2014).
D was convicted for DWI and sentenced to 20 years in
prison and ordered to pay a $10,000 fine. She appealed, claim‑
ing that the trial court erred in admitting the expert testimony
of the Department of Public Safety forensic scientist who tested

the blood sample and issued the toxicology report. COA held
that the trial court did not abuse its discretion in admitting the
testimony. D filed this petition arguing that COA incorrectly
applied the law for admissibility of expert testimony, miscon‑
strued Tex. Evid. R. 702, and decided an important question
of law that was not settled. The State filed a cross-petition,
claiming that COA failed to address its argument that D’s error
was not preserved. CCA affirmed COA.
CCA held that D’s issue was preserved for review and
overruled the State’s ground. CCA also overruled D’s grounds
for review, citing evidence that the expert testimony was reli‑
able.
D’s complaint was preserved for review; D was not
required to object to the exclusion of a self-defense in
struction with specificity to put the trial court on notice
as to which theory of self-defense he was requesting because that was the only defense available to D. Bedolla
v. State, 442 S.W.3d 313 (Tex.Crim.App. 2014).
D was convicted of aggravated assault with a deadly
weapon and leaving the scene of an accident involving injury;
the jury assessed a sentence of three years’ imprisonment and
a $10,000 fine for aggravated assault and a five-year probated
sentence and $5,000 fine for leaving the scene. D appealed the
court’s failure to include a self-defense jury instruction. COA
held that the issue was not preserved for review. D filed this
petition, which CCA granted to consider whether COA erred
in holding that D failed to preserve his complaint regarding
the trial court’s refusal to submit a self-defense with deadlyforce instruction because uncharged contemporaneous con‑
duct could have given rise to a self-defense instruction. CCA
reversed COA and remanded for consideration of the merits
of D’s issue.
“The State argues that Appellant failed to preserve error
because he did not inform the trial court of the specific basis of
his self-defense claim. . . . [T]here was only one defense—selfdefense with deadly force—that would justify the conduct with
which Appellant was charged. The court of appeals focused on
the evidence of Appellant hitting [complainant], which was
contextual extraneous-offense evidence and not evidence of
the charged offense. Only deadly-force self-defense would
have justified Appellant’s conduct of aggravated assault with
a deadly weapon as charged in the indictment. There would be
no reason for Appellant to request an instruction on a defense
to conduct with which he was not even charged. The court of
appeals should have focused on the charged offense rather than
considering the uncharged conduct in analyzing Appellant’s
request for a jury instruction.”
D was not entitled to a jury instruction on voluntary
conduct because he knowingly possessed the skimmer, and the jury was entitled to determine whether he

knew it was contraband. Ramirez-Memije v. State, 444
S.W.3d 624 (Tex.Crim.App. 2014).
A jury found D guilty of fraudulent possession of identify‑
ing information under Tex. Penal Code § 32.51(b) by use of a
skimmer. D appealed, arguing that the court erred in failing
to instruct the jury on voluntary conduct under § 6.01 and
on presumptions under § 2.05, and erred in admitting testi‑
mony that he was from Mexico and was working illegally in
the United States. COA reversed the trial court and remanded.
The State filed this petition, which CCA granted to consider
this question: Is a defendant entitled to an instruction on vol‑
untary possession when he claims he did not know the forbid‑
den nature of the thing he possessed, or is his defense merely a
negation of his knowledge of surrounding circumstances that
is required by § 6.03(b)?
CCA held that D was not entitled to the requested instruc‑
tion, reversed COA, and remanded to COA for consideration
of D’s remaining issues. “Criminal responsibility is estab‑
lished if the person voluntarily engaged in the act, omission,
or possession with the mental state required for the specific
offense. Texas Penal Code § 6.02(a). While a voluntary act is
usually some sort of bodily movement, possession is shown
by care, custody, control, or management. Id. at § 1.07(a)(39).
Thus, knowingly receiving an object is a voluntary act under
Section 6.01(b); knowing the forbidden nature of the object
that is knowingly possessed is the culpable mental state under
Section 6.03. . . . If there was evidence that the skimmer had
been slipped into Appellant’s bag without his knowledge, then
there may be a question of voluntary possession and Appel‑
lant may have been entitled to an instruction regarding the
requirement of a voluntary act. But here it is undisputed that
Appellant knowingly had the skimming device, which con‑
tained the identifying information, in his possession. Appel‑
lant knowingly received the skimming device and knew that
he was transferring the device. This satisfies the requirement
of a voluntary act under Section 6.01. . . . Appellant said that
he did not know that his conduct was illegal or that the device
was contraband because he did not know what the device was
or what was on the device. . . . The jury heard this testimony
and the testimony of agents who said that Appellant told them
that he was given cash and electronics for transferring the de‑
vice. This evidence goes to the mens rea of intent to harm or
defraud, upon which the jury was properly instructed.”

Court of Appeals
After acquitting D of tampering with physical evidence,
COA determined that the judgment should not be reformed to convict him of the lesser-included attempt
to tamper because there was no basis for a conclusion
that the trial court necessarily determined that D acted

with the specific intent to destroy the baggie or pills,
rather than acting only knowingly. Rabb v. State, 446
S.W.3d 892 (Tex.App.—Amarillo 2014, pet. granted)
(see above).
“Finding we may not reform the judgment of conviction,
we leave undisturbed our previous judgment of acquittal.”
The evidence was insufficient to support a conviction for making a false entry in a governmental record
based on a federal tax return that D prepared because
a federal tax return is not included in the governmental
records protected under Tex. Penal Code § 37.10(a),
in that it is not a document promulgated by the state,
county, municipality, or political subdivision of the
state, or any branch thereof. Dean v. State, No. 12-1200410-CR (Tex.App.—Tyler Oct 22, 2014).
D appealed her conviction for making a false entry in a

governmental record. “Because the evidence is legally insuf‑
ficient to support the conviction, we reverse and render a judg‑
ment of acquittal.”
Trial court abused its discretion by excluding evidence
of D’s good character for moral and safe conduct
around young children under Tex. R. Evid. 404(a) because he was charged with aggravated sexual assault
of a child, and the evidence was directly relevant to
the offense. Wilson v. State, No. 01-12-01125-CR (Tex.
App.—Houston [1st Dist] Nov 20, 2014).
The error was not harmless because other than the testi‑
mony of the victim and his sister there was little evidence in
the record identifying D as the perpetrator of the sexual as‑
saults, and his sole defense was the testimony of his friends and
family that such actions were not in keeping with his character.
COA reversed and remanded for a new trial.
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