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Samuel E. Bassett

On the Shoulders of Giants

A

President’s
Message

s I write this, my first column as President of TCDLA, it is Memorial Day in a rainy
Austin, Texas. It is on these occasions that I am reminded of how fortunate I am to
live in a country where we are, for the most part, a free people. I am also reminded of the
importance of continued vigilance against the erosion of our individual liberties. Each of
you plays a role in that vigilance on a daily basis. Thank you.
Today, I choose to discuss the notion of mentorship. Specifically, the notion that we
move along faster and deeper in the practice of law when we are brought along by older,
more experienced lawyers who teach us a few things about the practice of criminal law. For
me, this topic is personal as I have benefitted from strong and successful mentors throughout
my career. My mentors have helped me to become a better lawyer and, more importantly,
to learn how to be a better person.
About two weeks ago, I lost an important mentor, Bill White. Bill and his partner, Bill
Allison, hired me as a law clerk in 1986. In the same week that Bill White passed, Bill Allison
had his retirement ceremony at the U.T. Law School. Bill White was a fiery, intelligent, and
incredibly creative personality. Bill Allison was more scholarly and less extroverted by nature.
They were a good team together, though their partnership eventually dissolved and they went
their separate ways in the early ’90s. During my time with them as a clerk, they tried State
v. Michael Morton in Williamson County. I recall watching the trial from start to finish. I
remember picking up the crime scene photos from the DA’s office in my Volkswagen Rabbit.
This was my first jury trial to work on and watch in person. I simply couldn’t understand how
the jury could convict on the evidence presented, but for the strong emotions involved. A
lasting memory is the sight of Michael’s knees locking and watching him almost faint when
the guilty verdict was announced. Just a few months ago, I saw him shortly after his release
and gave him a big hug. It was a surreal moment. I would have never had that experience
but for the opportunity that Bill and Bill gave me to work for them.
In 2000, I was asked to become partners with Roy Q. Minton, the legendary Austin
lawyer who had defended all of the “A List” politicians and many others since the 1960s.
We tried six jury trials together. Roy challenged me to make sure the case was scrupulously
prepared, asking me questions along the way that would inevitably expose my lack of thor‑

oughness. In working with Roy, I learned to trust my mind in
the courtroom. Specifically, he taught me that with experience
and preparation, you didn’t need to rely so much on outlines,
notes, and scripts. He prepared cases verbally. We would sit and
talk for hours in the days before trial about the evidence, wit‑
nesses, and prospective jurors. He took few notes. Roy taught me
intuitive cross-examination skills as well. When I say “intuitive
cross-examination,” I mean listening intently to each witness
for openings that the answers provide and exploiting those op‑
portunities. This cannot be scripted. Also, I learned the art of
a closing argument from one of the greatest. In the courtroom,
Roy could turn a phrase like no one else. I don’t recall him using
a note in his closing arguments, which sometimes lasted over
an hour. One time, he looked over at me, in front of the jury,
and asked, “Did I leave anything out?” His sense of humor and
intuition were two of his most powerful weapons in the court.
I carry those lessons with me today.
If you are a young lawyer reading this, I urge you to seek
out a mentor or two as soon as you start your practice. Why?
Mentors accelerate your learning curve, provide you with per‑

spective, and give you peace of mind. One time, after my client
got a lengthy sentence in a bad case, Roy told me: “Come on son,
we’ve got work to do here. You don’t get to try the easy ones.”
Finally, a mentor gives you an idea of “what not to do”
when you have a dozen different strategies you’re debating in‑
side your inexperienced brain. Where do you get a mentor? For
many, mentorship occurs by working in a prosecutor’s office.
For others, you join with an existing firm as an associate. How‑
ever, it is more common today that young lawyers hang their
own shingles, and finding a mentor can be more difficult. Get
involved in TCDLA or a local criminal defense association. I
think you’ll find lawyers willing and able to help you in your
first few years.
For the experienced lawyers, please open your schedule and
your mind to the idea of helping younger lawyers. Demonstrate
patience and generosity, and it will be paid back to you in mul‑
tiples. Become a leader in TCDLA or a criminal defense-related
legal association. Ultimately, I think you’ll find that you receive
more than you give when you help out a new lawyer. After all,
you can’t do this forever, can you?

The Percy Foreman Lawyer of the Year Award honors the individual
attorneys who have provided outstanding legal representation.

Heather Barbieri & Dan Hurley

Joseph A. Martinez

W

Executive
Director’s
Perspective

e want to thank Emmett Harris (Uvalde), the 44th TCDLA president. We thank him
for his sheer determination to move our organization to being a better resource for
our members. He had a tremendous impact in raising the performance of TCDLA. Thanks
to his vision and leadership, we had a most productive legislative session. We increased the
number of CLE statewide. We strengthened our relationships with local criminal bars. Our
hats are off to a true and honest leader. We welcome our 45th TCDLA president, Sam Bas‑
sett from Austin. We look forward to following his lead and vision for TCDLA. Please join
me in congratulating both men and making a commitment to support Sam and your Texas
Criminal Defense Lawyers Association.
We want to thank Patricia Cummings, our General Counsel, who has taken the posi‑
tion of Chief of the Public Integrity Unit of the Dallas District Attorney’s Office. Patricia
was invaluable to our legislative effort. We will miss her professionalism and extraordinary
dedication to justice. We wish her the best in her continuing fight for justice.
Special thanks to Lynn Richardson (Dallas), Jaime Gandara (El Paso), and Alex Bunin
(Houston), all Chief Public Defenders and our course directors for the Public Defender
seminar held in San Antonio in June. Thanks to their efforts we had 78 attendees.
Special thanks to Laurie Key (Lubbock), Sarah Roland (Denton), Lance Evans (Fort
Worth), and Dan Hurley (TCDLA past president, Lubbock), our course directors for the
28th Annual Rusty Duncan Advanced Criminal Law Course held in San Antonio in June.
Thanks to them we had an outstanding lineup of speakers. Thanks to everyone’s support we
had 867 attendees. Please put down the dates for the 29th Annual Rusty Duncan Advanced
Criminal Law Course in San Antonio: June 16–18, 2016.
Special thanks to Dr. Denise Boots, our lunch speaker for the Capital Update.
Special thanks to Christie and Gerry Goldstein for the annual TCDLA Goldstein Pachanga
Party. They are so gracious to open their home to all of us. Don’t know what a Pachanga Party
is? Picture 500+ criminal defense lawyers and their teams, judges, and prosecutors sitting
and standing in the Goldsteins’ backyard in the historic King William neighborhood, eating
fresh gorditas and other delicacies and sipping libations.
Thanks to Gerry Goldstein also for leading the Rusty Bike Ride. No lawyers were hurt in
this activity. Thanks to Pepe Flores (our Controller Mari Flores’ husband) for coordinating
the Fun Run along the banks of the San Antonio River. Again, no lawyers were hurt in this
activity. Special thanks to Clay Steadman (Kerrville) for coordinating the Annual TCDLA
Golf Tournament.
Special thanks to Melissa Schank, who put together the Masquerade/Casino Night Mem‑
bership Party. A very good time was had by all.
Thanks to everyone who donated items to the Silent Auction. Thanks to their donations,

TCDLA generated over $7,600.
Special thanks to your TCDLA staff, who worked tirelessly
to make the week’s experience in San Antonio a positive one
for all attendees. In particular, Melissa Schank, your assistant
executive director, who brought it all together.
Weren’t able to attend this year’s Rusty Duncan? You can
order the DVD and get CLE credit. Please go to our website.
Special thanks to Kelly Pace (Tyler), who served as chair of
the Criminal Defense Lawyers Project (CDLP) Committee. This
is the committee that over sees the $1 million+ grants from the
CCA. We thank Kelly for his contributions and steadfast leader‑
ship in overseeing CDLP activities. Jani Maselli (Houston) is the
new chair for CDLP. John Hunter Smith (Sherman) is the new
CDLP vice chair. David Guinn (Lubbock) is the new chair for
Texas Criminal Defense Lawyers Educational Institute (TCDLEI).
Summer is here and TCDLA has CLE scheduled throughout
the hot summer months. Here is what is scheduled:

July 17
August 6–7
August 21
August 28

Austin
2nd Annual Lone Star DWI
Austin
Innocence Training
Houston
13th Annual Top Gun
San Antonio	Nuts ’n’ Bolts, co-sponsored
with SACDLA

Do you need CLE credit and can’t attend our seminar train‑
ing? Please call the Home Office for a list of the available DVDs
and accompanying CLE credit.
Don’t have a local criminal defense bar in your area? Would
like to re-energize and jump-start your organization? Are you
interested in forming a local criminal defense bar? Need help
getting organized? Please contact Susan Anderson (Dallas),
seapd@aol.com, Laurie Key (Lubbock), lauriekeylaw@gmail
.com, or Carmen Roe (Houston), carmen@carmenroe.com,
co-chairs of the TCDLA Affiliate Committee.
Good verdicts to all.
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Stephen Gustitis
Off the Back

T

he United States Constitution guarantees our right to a jury trial in both the original
document and the Bill of Rights.1 The same right is further guaranteed by our Texas
Constitution, art. 1, sec. 15. But more precisely, each constitution guarantees the criminally
accused a right to a jury that is fair and impartial. To this end, voir dire was designed as
the mechanism to ensure impartiality. It’s the primary means by which bias is discovered
in potential jurors. However, even the U.S. Supreme Court has recognized that “determin‑
ing whether a juror is biased . . . is difficult, partly because the juror may have an interest
in concealing their own bias and partly because the juror may be unaware of it.” See Smith
v. Phillips, 455 U.S. 209 (1982)(O’Connor, J., concurring). And when potential jurors fail to
reveal their bias, the voir dire process (and the trial itself) becomes corrupted. For without
identifying juror bias a criminal defense lawyer cannot exercise appropriate peremptory
challenges and challenges for cause. As a result, the seating of a potentially biased juror can
raise grave implications for the fairness of a jury trial.2
Our own jury trial experience teaches us that a juror’s self-report of biasing experiences
and attitudes can be unreliable. People generally want to believe they are fair and are un‑
likely to admit they’re biased. Further, jurors’ answers may be untrustworthy since they can
lack awareness of their own biases.3 People also want to respond to questions with socially
desirable responses. And there is social pressure to conform to how the group thinks. Lastly,
prospective jurors may simply lie.
So how can we get jurors to tell us the truth? First, they must trust us before they’re will‑
ing to reveal their true feelings. Trust is an outflow of a relationship. Consequently, building
relationships is our starting point with the jury. We begin by interacting with them as indi‑
viduals. We listen, understand, respond, and affirm them as individuals. Furthermore, jurors
must see their answers affect us. They must see they have the power to change our direction
and elicit a human response from us. Remember that jurors follow these relationships. Later
in the trial jurors will be following relationships we build with witnesses. But for now, we
engage in an active relationship with them to engender trust and openness. Acknowledge a
juror’s courage for sharing something personal. Respond to their feelings and empathize with
them. Although we have prepared questions for voir dire, don’t seek refuge in our scripts.
Rather, be attuned to the “tick-tock” of the individual we are sharing with. If we don’t, we’ll
be punished by their failure to bond with us. If they don’t bond with us they’ll find another
to bond with. Maybe a fellow juror or maybe the prosecutor.
Additionally, potential jurors must understand the importance of revealing their true
feelings. Deftly emphasize that their candor maintains the integrity of the jury system. This
is a gentle guilt-trip play. You may also briefly explain group dynamics and how often we
answer questions in ways we believe are socially acceptable or in ways that conform to

how the group thinks. Stress that this approach destroys the
integrity of our justice system. Sometimes we don’t know we
have strong feelings that might color our view of the evidence.
Consequently, share something personal to expose your own
vulnerability. When jurors see you’re vulnerable, they are more
likely to explore themselves at deeper levels.
Developing relationships takes time . . . more time than we
often have, especially when courts impose a time limit on voir
dire. So, with your case strategy in mind identify key areas of
potential bias. Base your relationship building around those key
areas. Open-ended questions give jurors the best opportunity to
share and reveal their feelings. Avoid leading questions unless
the objective is to commit the juror to a position benefiting your
client. Be patient. Let jurors talk. Don’t be afraid of the answers.
Allow the synergy of the group to work for you as people share.
Again, establish an atmosphere of respect, acceptance, and af‑
firmation. The last thing a person wants is judgment from a
lawyer, judge, or fellow jury member.
In summary, to protect our client’s right to a fair trial, pro‑
spective jurors must tell us about their true feelings. We increase
this likelihood when they trust us. But there can be no trust
without relationship. Consequently, build relationships with
jurors individually to engender openness and introspection.
Allow them see their answers affect you. That being so, the

mechanism of voir dire can do its job. As we identify juror
bias we can intelligently exercise our peremptory strikes and
challenges for cause. In that way we protect each client’s con‑
stitutional right to a fair and impartial jury trial.
Notes
1. U.S. Const. art. III, sec. 2, cl. 3; U.S. Const. amend. VI.
2. Patterson, Arthur H. & Neufer, Nancy L. (1997) “Removing Juror Bias
by Applying Psychology to Challenges for Cause,” Cornell Journal of Law and
Public Policy; Vol. 7; Iss. 1, Article 6.
3. Id.

Stephen Gustitis is a criminal defense lawyer in Bryan-College
Station. He is Board Certified in Criminal Law by the Texas
Board of Legal Specialization. He is also a husband, father, and
retired amateur bicycle racer.
“Off the Back” is an expression in competitive road cycling
describing a rider dropped by the lead group who has lost the
energy saving benefit of riding in the group’s slipstream. Once
off the back the rider struggles alone in the wind to catch up.
The life of a criminal defense lawyer shares many of the characteristics of a bicycle rider struggling alone, in the wind, and
“Off the Back.” This column is for them.
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ron Lichtenberger will not be prosecuted for his possession of child pornography because
his lawyer prevailed on a Fourth Amendment issue. United States v. Lichtenberger, 2015
WL 2386375 (6th Cir. May 20, 2015) [Panel: Circuit Judges Merritt, Stranch, and Donald
(who authored the opinion)].

Federal
Corner

A Synopsis of the Facts
Lichtenberger lived with Karley Holmes—his girlfriend—at her mother’s residence.
When it was learned that he had been previously convicted of child pornography offenses,
the police were called to escort him from the premises. Officer Douglas Huston, from
the Cridersville Police Department, was one of the officers who responded to the call.
He determined that Lichtenberger had an outstanding warrant for his arrest for failing
to register as a sex offender and took him into custody.
After the officers and Lichtenberger left, Holmes became curious and accessed
Lichtenberger’s computer. She discovered different folders that contained thumbnail
images of adults engaging in sexual acts with minors. After showing some of these to
her mother, Holmes again called the Cridersville Police Department and Huston again
responded. Huston requested that Holmes show him what she had discovered on Lich‑
tenberger’s computer. In response to that request, she opened several folders and clicked
on some of the thumbnail images that she saw. Huston recognized these images to be
child pornography. After consulting with his police chief, he asked Holmes to retrieve
other electronic devices belonging to Lichtenberger. She gave him a cell phone, flash
drive, and some marijuana. Huston left with these items and the computer.
After Lichtenberger was indicted, his lawyer filed a motion to suppress the evidence
obtained from the computer. At the suppression hearing, Holmes testified that she had
viewed approximately one hundred images of child pornography on Lichtenberger’s
computer. She also testified that she showed Huston “a few pictures” from these files.
She could not be certain as to whether the images that she showed Huston were images
that she had seen in her original search of the computer. Huston testified that Holmes
had shown him “probably four or five photographs.” United States District Judge James
G. Carr of the United States District Court for the Northern District of Ohio granted
Lichtenberger’s motion to suppress and the Government appealed. See United States v.
Lichtenberger, 19 F.Supp.3d 753, 754-55 (N.D.Ohio 2014).
Judge Donald’s opinion reads, in part, as follows:
[The Private Search Doctrine]
[T]he government argues that Officer Huston’s review and subsequent seizure fall within

the ambit of the private search doctrine as articulated by
Jacobsen.
***
The private search doctrine originated from the Supreme
Court’s decision in United States v. Jacobsen, 466 U.S. 109,
104 S.Ct. 1652, 80 L.Ed.2d 85 (1984). As with any Fourth
Amendment case, the facts underlying the Jacobsen case
are key to its holding. In 1981, Federal Express (“FedEx”)
employees were inspecting a package—a box wrapped in
brown paper—that had been damaged in transit. Id. at
111. The employees opened the box and discovered that it
contained a duct-tape tube about ten inches long nestled
among wadded sheets of newspaper. Id. The employees
removed the tube from the box and cut a slit in the end of
the tube. Id. Inside, they found multiple zip-lock bags of
a white, powdery substance. Id. The employees placed the
bags back in the tube, put the tube back in the box, and
called the Drug Enforcement Administration (“DEA”). Id .
A DEA agent arrived and found the box open on a desk. Id.
The agent observed that the tube inside had a slit cut into
it, and removed the bags from the tube. Id. He then opened
each bag and removed a trace amount of the powder for an
on-site field test. Id. at 11112. The test positively identified
the substance as cocaine. Id. at 112. Based on the agent’s
findings, the DEA procured a warrant to search the place
to which the package had been addressed and subsequently
arrested the defendants. Id.
The question before the Supreme Court was whether
the DEA agent’s search of the package and field test of its
contents—both conducted without a warrant—violated the
Fourth Amendment. If so, the package and any evidence
obtained pursuant to the warrant based on its contents were
inadmissible. The Court began with the fundamental prin‑
ciple that the Fourth Amendment protects “an expectation of
privacy that society is prepared to consider reasonable.” Id. at
113. When a government agent infringes on this reasonable
expectation, a “search” occurs for the purposes of the Fourth
Amendment, and the government must obtain a warrant or
demonstrate that an exception to the warrant requirement
applies. However, the Fourth Amendment only protects
against “governmental action; it is wholly inapplicable ‘to
a search or seizure, even an unreasonable one, effected by a
private individual not acting as an agent of the Government
or with the participation or knowledge of any governmental
official.’ ” Id. at 113–14 (quoting Walter v. United States, 447
U.S. 649, 662, 100 S.Ct. 2395, 65 L.Ed.2d 410 (1980) (Black‑
mun, J., dissenting)); see also id. at 115 (“The initial invasions
of [defendants’] package were occasioned by private action.
. . . Whether those invasions were accidental or deliberate,
and whether they were reasonable or unreasonable, they did
not violate the Fourth Amendment because of their private
character.”) (footnote omitted) [emphasis added].

Applying these principles, the Supreme Court dis‑
tinguished between the invasion of privacy that resulted
from the FedEx employees’ search of the package and the
invasion that resulted from the DEA agent’s subsequent
review, because “[o]nce frustration of the original expecta‑
tion of privacy occurs, the Fourth Amendment does not
prohibit governmental use of the now-nonprivate informa‑
tion.” Id. at 117. The Court held that, in a situation where
“a governmental search . . . follows on the heels of a private
one[,]” “[t]he additional invasions of [a person’s] privacy by
the government agent must be tested by the degree to which
they exceeded the scope of the private search.” Id. at 115. In
other words, the government’s ability to conduct a warrantless
follow-up search of this kind is expressly limited by the scope
of the initial private search. Id. at 116 (“[T]he Government
may not exceed the scope of the private search unless it has
the right to make an independent search.”) [emphasis added].
The Court therefore analyzed whether the DEA agent’s
after-occurring search had exceeded the scope of the FedEx
employees’ initial search of the package. The Court found
that the agent’s removal of the cocaine from the package
remained within the scope—and was therefore permissible
under the Fourth Amendment—because he was merely
confirming what the employees had told him and there
was a “virtual certainty” that he was going to find contra‑
band and little else in the package. Id. at 118–20 (footnote
omitted) (citing Coolidge v. New Hampshire, 403 U.S. 443,
487–90, 91 S.Ct. 2022, 29 L.Ed.2d 564 (1971) and Burdeau
v. McDowell, 256 U.S. 456, 475–76 (1921)). The Court then
evaluated whether the cocaine field test conducted by the
agent exceeded the scope of the initial private search and
found that it had because the FedEx employees had taken no
similar action. Id. at 121. However, the Court concluded that
the field test—which would merely confirm or refute that the
powder was cocaine—could not disclose any facts in which
the defendants had a legitimate privacy interest protected by
the Fourth Amendment, and was therefore independently
permissible to the extent it exceeded the scope of the initial
private search. Id. at 122–26 [emphasis added].
***
[The Issue Here]
[T]he correct inquiry is whether Officer Huston’s search
remained within the scope of Holmes’ earlier one.
[The Second Search Exceeded the First Search]
We find that the scope of Officer Huston’s search of Lich‑
tenberger’s laptop exceeded that of Holmes’ private search
conducted earlier that day. This is, in large part, due to the
extensive privacy interests at stake in a modern electronic
device like a laptop and the particulars of how Officer Hus‑
ton conducted his search when he arrived at the residence.
We evaluate “[t]he reasonableness of an official inva‑
sion of the citizen’s privacy . . . on the basis of the facts as

they existed at the time that invasion occurred.” Jacobsen,
466 U.S. at 115. Under the private search doctrine, the criti‑
cal measures of whether a governmental search exceeds
the scope of the private search that preceded it are how
much information the government stands to gain when it
re-examines the evidence and, relatedly, how certain it is
regarding what it will find.
***
[W]e have declined to apply the private search doctrine
where an officer’s search of a physical space goes beyond
the scope of the initial private search.
***
[Searches of Complex Electronic Devices]
However, searches of physical spaces and the items they
contain differ in significant ways from searches of complex
electronic devices under the Fourth Amendment. On this
point, we find the Supreme Court’s recent decision in Riley
v. California, ___ U.S. ___, 134 S.Ct. 2473, 189 L.Ed.2d
430 (2014), instructive. The Riley decision arose from two
cases in which officers had found cell phones on the de‑
fendants during searches incident to arrest, secured and
searched the data on those cell phones without warrants,
and subsequently discovered evidence used against the de‑
fendants at trial. Id. at 2480–82. The Riley Court held that
the search-incident-to-arrest exception, which permits law
enforcement to search items found on a suspect’s person
or in a suspect’s vehicle at the time of arrest without a war‑
rant, did not extend to the data on a cell phone. Id . at 2485.
Instead, the Court declared the searches unconstitutional,
and emphasized that “officers must generally secure a war‑
rant before conducting such a search.” Id.
We reach the same conclusion regarding the private
search doctrine in the case at bar. As with any Fourth
Amendment inquiry, we must weigh the government’s in‑
terest in conducting the search of Lichtenberger’s property
against his privacy interest in that property. That the item
in question is an electronic device does not change the
fundamentals of this inquiry. But under Riley, the nature of
the electronic device greatly increases the potential privacy
interests at stake, adding weight to one side of the scale
while the other remains the same. Id. at 2488.
[The “Virtual Certainty” Requirement]
This shift manifests in Jacobsen’s “virtual certainty” require‑
ment. For the review of Lichtenberger’s laptop to be permis‑
sible, Jacobsen instructs us that Officer Huston’s search had
to stay within the scope of Holmes’ initial private search.
466 U.S. at 119. To accomplish this, Officer Huston had
to proceed with “virtual certainty” that the “inspection of
the [laptop] and its contents would not tell [him] anything
more than he already had been told [by Holmes.]” Id. That

plainly was not the case. As the district court found, “there
was absolutely no virtual certainty that the search of Lich‑
tenberger’s laptop would have” revealed only what Officer
Huston had already been told. Lichtenberger.
***
[No “Virtual Certainty” Here]
Considering the extent of information that can be stored
on a laptop computer—a device with even greater capacity
than the cell phones at issue in Riley—the “virtual certainty”
threshold in Jacobsen requires more than was present here.
When Office Huston arrived, he asked Holmes to show him
what she had found. While the government emphasizes that
she showed Officer Huston only a handful of photographs,
Holmes admitted during testimony that she could not recall
if these were among the same photographs she had seen
earlier because there were hundreds of photographs in the
folders she had accessed. And Officer Holmes himself ad‑
mitted that he may have asked Holmes to open files other
than those she had previously opened. As a result, not only
was there no virtual certainty that Officer Huston’s review
was limited to the photographs from Holmes’ earlier search,
there was a very real possibility Officer Huston exceeded
the scope of Holmes’ search and that he could have dis‑
covered something else on Lichtenberger’s laptop that was
private, legal, and unrelated to the allegations prompting the
search—precisely the sort of discovery the Jacobsen Court
sought to avoid in articulating its beyond-the-scope test.
All the photographs Holmes showed Officer Huston
contained images of child pornography, but there was no
virtual certainty that would be the case. The same folders—
labeled with numbers, not words—could have contained,
for example, explicit photos of Lichtenberger himself: legal,
unrelated to the crime alleged, and the most private sort
of images. Other documents, such as bank statements or
personal communications, could also have been discovered
among the photographs. So, too, could internet search his‑
tories containing anything from Lichtenberger’s medical
history to his choice of restaurant. The reality of modern
data storage is that the possibilities are expansive.
[The Lack of Virtual Certainty Is Dispositive]
We find that Officer Huston’s lack of “virtual certainty”
when he reviewed the contents of Lichtenberger’s laptop
is dispositive in this instance. However, we also note that,
like the cases in Riley, the situation here lacked some of the
risks that support an immediate search. Riley, 134 S.Ct. at
2486–88. The need to confirm the laptop’s contents on-site
was not immediate. Lichtenberger was nowhere near the
premises, having been arrested earlier that day; the images
were not in danger of erasure, deterioration, or tampering.
Id. at 2586 (“[O]nce law enforcement officers have secured

a cell phone, there is no longer any risk that the arrestee
himself will be able to delete incriminating data from the
phone.”). The laptop presented no cognizable, immediate
threat to Officer Huston, Holmes, or anyone else when
Officer Huston arrived at the Holmes residence to review
it. Id. at 2485 (“Digital data stored on a cell phone cannot
itself be used as a weapon to harm an arresting officer or
to effectuate the arrestee’s escape. Law enforcement officers
remain free to examine the physical aspects of a phone to
ensure that it will not be used as a weapon[.]”) These cir‑
cumstances were knowable to Officer Huston at the time
he arrived.
[Lichtenberger Wins]
In light of the information available at the time the search
was conducted, the strong privacy interests at stake, and
the absence of a threat to government interests, we conclude
that Officer Huston’s warrantless review of Lichtenberger’s
laptop exceeded the scope of the private search Holmes had
conducted earlier that day, and therefore violated Lichtenberger’s Fourth Amendment rights to be free from an unrea-

sonable search and seizure. The laptop evidence and evidence
obtained pursuant to the warrant issued on the basis of its
contents must be suppressed [emphasis added].

My Thoughts
7 This case presents an interesting contrast between a case

where the private search doctrine was enunciated by the
Supreme Court (Jacobsen) and this case where that same
doctrine was found not to support the search.
7 The lesson in this case—as in so many search cases—is that
taking the time to obtain a search warrant will, in many
cases, cut off the defendant’s opportunity to raise a valid
Fourth Amendment issue.
7 As long as officers fail to learn that lesson, lawyers will have
the opportunity to raise an issue of Constitutional dimen‑
sion—and prevail.
Buck Files, a member of TCDLA’s Hall of Fame and past president of the State Bar of Texas, practices in Tyler, Texas, with the
law firm Bain, Files, Jarrett, Bain & Harrison, PC.

Congratulations!
Mark Bennett & Cynthia Orr
Honored with the
2015 Charles Butts Pro Bono Award
The Charles Butts Pro Bono Lawyer of the Year Award honors an
individual attorney who has provided outstanding pro bono work.

 In May, Sam Bassett had two separate motions to suppress
granted in DWI cases. In Burnet County, Sam won on a
McNeely issue in felony DWI case with an alleged .24
blood test result. The timing of the Court of Criminal Appeals couldn’t have been better. In County Court in Travis
County, Sam was able to persuade a judge to grant a motion to suppress on the issue of probable cause to arrest
with a similarly high alleged blood test result. It’s nice to
see that judges follow the law and sometimes avoid resultoriented analyses. Kudos, Mr. President.
 The tag-team Rolands of Denton—Sarah and George—
scored two NGs on a 2-count sexual assault of a child
case after a full week in trial. It seems the 16-year-old
stepdaughter made an outcry of lifelong sexual abuse
from age 3 to 14. Trial showed an interesting sequence of
events: child abuse presentation in her child development
class; a statement to her parents that “I can call CPS and
make something up and it will be up to y’all to defend
against it”; huge argument with dad a couple weeks later
followed by significant grounding; and then outcry to
mom. Complainant was very specific during trial about
graphic acts but only made a general sexual abuse allegation initially, then again with teacher, in forensic video,
and in counseling. As Sarah notes, the jury panel went

from people literally shouting “castrate him” (to cheers
from other panel members) to a group who took less than
2 hours to acquit. The Rolands rocked it. Kudos.
 Paul D. Key of McKinney secured a not guilty verdict in a
jury trial for D charged with killing his 3-month-old son.
An autopsy stated that blunt-force trauma to the head
caused child’s death, but Paul showed he had been suffering from a slew of medical problems and was struggling with chronic pneumonia at the time of his death.
Experts asserted that the child died of natural causes, and
witnesses testified to the character of D. Congratulations,
Paul, on a righteous verdict.
 Director Ken Murray of the Capital Trial Project sent along
word of a good outcome in Dallas County. He noted
that D Tyrone Allen entered a plea to LWOP on capital
murder charges and life on a charge of aggravated assault
of a public servant. Ken says: “The Dallas Public Defender team—Brad Lollar, Andy Beach, Christi Dean, and
their support staff—deserve huge pats on the back and
congratulations for this result! As a side note, that means
the original judge’s ruling granting a pretrial Atkins hearing
never really got overturned as we feared would happen.
Given what we believe was a good case for ID, this is a
fantastic result.” Good work, team.

Caregiver in training: Boeing (“Boe”) Wischkaemper made
an appearance at Rusty Duncan, preparing for trips to the
Lubbock Children’s Hospital. Boe will replace the dearly
departed Dakota, who filled that role for years. Philip
reports young Boe responds well to the leash and didn’t
seem to mind the crowds at all. When he is a year old, Boe
will be tested to ensure he’s ready for prime time.

2015 Rusty Duncan:
The Next Generation

Can We Please—Finally—
Have a Rational Discussion
on the Subject of Sex
Offenders?

Armando Simón

I

f I read the signs right, I believe that the hysteria revolving
around the so-called “sex offenders”—which hysteria has
not only affected society in general, but even the courts—is
finally beginning to slowly abate, if some legal cases in Texas are
any indication. See Green v. State, 350 S.W.3d 617 (Tex. App.—
Houston [14th Dist.] 2011, pet. ref ’d); Lape v. State, 893 S.W.2d
949 (Tex. App.—Houston [14th Dist.] 1994, pet. ref ’d); Ex parte
Lo, 424 S.W.3d 10 (Tex. Crim. App. 2013); Leonard v. State, 385
S.W.3d 570 (Tex. Crim. App. 2012). Consequently, I think it is
high time to discuss the matter rationally and coherently (for a
change), at least in print.
Since my position will undoubtedly be misrepresented,
either mistakenly or deliberately, let me begin by stating the
very obvious: Rape and the (deliberate) sexual molestation of
children should both be punished and punished harshly.
Having said that, let me also proceed by making several
assertions, which will be the topic of this brief article and which
will probably be resisted by many—to wit, that: (1) the term “sex
offender” is a misnomer; (2) there are persons who have been

convicted as “sex offenders” but who are nothing of the sort and
do not fit the above descriptions, although they are treated as
such by the legal bureaucracies; (3) many persons—too many in
fact—have been falsely accused and even convicted of a sexual
offense due to a climate of hysteria that has lasted for decades,
fostered by a spirit of “lynch journalism” in the media and by
special-interest groups; (4) state bureaucracies have seized on
the hysteria as an opportunity to render null and void various
constitutional rights, the bureaucrats defending their actions in
a self-righteous posture; (5) many of the “sex offender” treat‑
ment programs mandated by the courts are a shameful farce,
sometimes carried out by opportunistic and unethical therapists;
and (6) sex offender registries have served as a vehicle for addi‑
tional legal punishments and extra-legal harassment and can be
attacked from different angles than have been done heretofore.
I will now treat these topics in this brief essay in no particu‑
lar order, but first a little background may be in order, which may
be unpleasant to the reader. And that is: Modern-day teenagers
think about sex and engage in sex. A lot. Some are very sexually

active and start as young as 12 (and if the reader does not believe
this, then he is seriously out of touch with reality).
Historically, a person was considered to be an adult the
moment that he/she entered puberty—which even though one
may not agree with the idea does have a certain logic to it. They
could marry and males could also do military service. However,
in the late 1800s, western societies started to prolong childhood
further and further; for one thing, child labor laws were passed.
This concept of prolonging childhood as long as possible can
be seen today with college “kids” continuing school into their
late twenties. But more relevant to the matter at hand is the
uncomfortable fact that the age of consent varies from state to
state and with it, the feeling of indignation and the idea of what
constitutes a “sexual predator.”
And as tragic as is the act of being falsely accused of being
a sex offender, what is equally tragic is being falsely accused of
being a victim. In regards to consensual sex, a sexual encounter
that would ordinarily be considered pleasant or memorable or
regrettable becomes in retrospect highly traumatic once one
of the persons is labeled as A Victim, for no other reason than
the other partner is a few years past the designated boundary.
As such, teenagers then truly become psychologically scarred
when told they have been traumatized, and the event turns into
a life-altering experience that will forever haunt The Victim.
But to return directly to the matter at hand.
First, the term “sex offender” is a misnomer because it im‑
plies that the person so labeled is presently actively engaged in
sexual perversions. Why is this important? Because if a person
has been convicted in the past of an offense, it took place in the
past. As such, the hysterics in the media are implying that these
individuals who paid their debt to society are still actively en‑
gaged in perversions, whereas in reality, and contrary to popular
belief, “sex offenders” have statistically the lowest recidivism
rate. Worse, if one of these individuals is indicted under the
onerous registrations laws, he is presented to the jury by the
prosecutor as a “sex offender”—that is, that he is actively engaged
in perversions and a conviction is sure to follow, regardless
of the evidence. Or lack of it. This is similar to the important
distinction that Hayakawa once pointed out—namely that it is
different in being called a thief and being described as having
once been convicted of theft.
And this brings me to another matter. There are many peo‑
ple who have been falsely accused and even convicted of a sexual
crime (e.g., Richardson, Darrell, The Effects of a False Allegation
of Child Sexual Abuse on an Intact Middle Class Family. IPT, 2,
4–9 (1990)). I simply refer the reader to the following books
documenting the overabundance of false accusations of rape
and sexual molestation: The Myth of Repressed Memory: False
Memories and Allegations of Sexual Abuse by E. Loftus; Satan’s

Silence: Ritual Abuse and the Making of a Modern American
Witch Hunt by D. Nathan and M. Snedeker; The Child Abuse
Industry: Outrageous Facts About Child Abuse & Everyday Rebellions Against a System That Threatens Every North American
Family by M. Pride; Victims of Memory: Sex Abuse Accusations
and Shattered Lives by M. Pendergrast; and The Day Care Ritual
Abuse Moral Panic by M. De Young.
Recently, an article in Rolling Stone detailed a terrible case
of gang rape in a fraternity. It was a lie. When the deception
was revealed, was there an outcry against false accusations?
No. Instead, the almost universal reaction in the media was
the agonizing hand-wringing that this episode would inhibit
“other” rape victims from “stepping forward with their stories.”
So the hysteria goes on.*
But what about the following individuals (all true cases): a)
a 19-year-old boy who has been dating his 16-year-old girlfriend
for months engages in consensual sex, is arrested and convicted,
and subsequently marries his “victim”; b) a man has been camp‑
ing near a river for days and goes to the river to bathe—just
as a couple of girls canoe past and report him; c) at a party
in college where the alcohol has been abundantly flowing, a
drunken student “gooses” a coed, the coed decides that she has
been sexually assaulted and at the urging of others, files rape
charges; and d) parents who photograph their naked toddler
as he is sleeping on his tummy and develops the photograph at
the local store get reported by the store clerk and are arrested
for child pornography.
I submit that contrary to the vociferation of some people,
none of these individuals are rapists, child molesters, “sexual
predators,” or “sex offenders.” But I leave it up the reader to
decide.
I would now like to point out how the constitutionally pro‑
tected rights have been nullified in regards to “sex offenders,”
but let me once again digress.
Having an interest and one of my degrees in history, I often
racked my brain trying to understand how it was possible that
once in power, the Bolsheviks could have taken control of a
*Admittedly, this may not be an instance of hysteria but of a dif‑
ferent type of mindset. Something similar happened with the recent
massacre in Paris of the staff of a satirical paper by Muslim fanatics.
Some in the media (e.g., The New York Times), instead of insisting that
immigration from Muslim countries be curtailed, thus preventing the
influx of fanatics and thereby averting future massacres, bemoaned the
fact that the reaction to the mass murder could lead to restriction of
further immigration. Similarly, when Muslim illegal immigrants in the
Mediterranean threw overboard other immigrants who were Chris‑
tians, the media glossed over the incident and increased the number
of stories on “the plight of the immigrants.” Perhaps fanaticism and
hysteria are linked.

country so vast as Russia when they were a small political party instances of a “sex offender” doing any kind of pro se research,
devoid of a strong presence outside of a half-dozen Russian cit‑ legal or otherwise, that activity is hobbled as a result of that
ies. Later, when the Soviet Union imploded, the bureaucrats did prohibition.
not launch a resistance to democracy, but instantly went along
“Sex offenders” are also prohibited from being in places
with the new order, and when subsequently the government where children might be found, a ridiculously broad prohibition
under Putin became autocratic, the bureaucrats went along. since children are found practically anywhere. In fact, the only
Likewise, how could the Nazis gain total control of arguably places where they cannot be found are—ironically—porn shops
the most civilized country in Europe so quickly? The answer to and strip joints! That is how the mind of a bureaucrat works.
both questions, I realized much later, was through bureaucracies (Incidentally, the bottomless arrogance of a parole or probation
and the nature of bureaucrats, particularly state bureaucracies. bureaucrat in Texas has to be experienced firsthand to be be‑
One of the psychological characteristics
lieved; I have talked with some of them
of bureaucrats is that they will
who have insisted that they are
instantly adopt, embrace, and
independent of the courts and
I have talked with some of them
energetically enforce whatever
do not have to obey them, while
who have insisted that they are
new policies become official
others have maintained that the
independent of the courts and
from above—no matter how
individuals whom they super‑
do
not
have
to
obey
them,
while
bizarre. I thought, however,
vise have forfeited any consti‑
others have maintained that the
that something like that might
tutional rights because of their
individuals who they supervise
be likely in European and Asi‑
crimes. I am not exaggerating.)
atic countries with their long
What is next? Well, how
have forfeited any constitutional
history of authoritarianism,
about freedom from self-in‑
rights because of their crimes.
but it was not going to happen
crimination? Here, the authori‑
in America, where liberties are
ties have been truly creative in
ingrained in every individual. The
mandating yearly polygraphs as .
case of “sex offenders” has completely dis‑
..
“therapy.” And only those therapists who
illusioned me. Consider the following:
agree to administer polygraphs to their clients and give the re‑
In the Great State of Texas—and Texas is not an anomaly— sults to the legal authorities are given a nice, fat contract. And
persons who have been labeled as “sex offenders” and who are do I need to say that those results have been used to prosecute
under the thumb of the parole and probation bureaucracies sex offenders (Marcum v. Texas, 983 S.W.2d 762 (Tex. App.—
are prohibited from expressing their religion. They cannot put Houston [14th Dist.] 1998, pet. ref ’d), even though polygraphs
up decorations during religious holidays. Supposedly, children have for decades been otherwise excluded from being used in
and teenagers who see a sign during Christmas stating “Peace courts of law for any other matter? The long-standing tradition
on Earth,” or a sign in Easter exclaiming “Christ has risen,” or of confidentiality between client and therapist, one that is con‑
“Happy Thanksgiving” during Thanksgiving will be irresistibly stantly emphasized in their training, has been eagerly thrown
compelled to go towards the door or window that exhibits the out the window as sex offender therapists have embraced the role
sign. There, they are sure to be molested by the “sex offender” of being snitches through the transparent, ridiculous sophistry
living at that location. And, if one has an ankle monitor and is that the state is the client. Incidentally, if a client maintains his
under super intensive supervision status—say, for having moved innocence of the original charge and the polygraph concludes
residences three weeks before notifying the authorities—that that he is telling the truth, the therapist will point out that the
person cannot even attend religious worship on Sundays since instrument is flawed and unreliable. If he fails the polygraph,
he has a weekend lockdown. So much for freedom of religion. however, the results are valid and he is lying.
Next comes freedom of speech and press. Many such in‑
The profession has also traditionally emphasized empa‑
dividuals are prohibited from attending concerts, plays, jazz thy and support for clients, but this outlook has been likewise
festivals, stage plays, and movies. They are also prohibited from turned on its head. Enter some therapists’ offices and the hatred
owning a computer that has no access to the internet and from is instantly palpable, from the receptionist to the therapist. Any
using a library’s computer. Why this particular rationale? Well, personal problems or stress that the client is experiencing is
they might access porn websites—on a computer that has no brushed off as the therapy of choice consists of encouraging
internet connection, or on a public library computer with safe‑ constant self-flagellation, with occasional screaming. Most of
guards against accessing porn sites. In the (admittedly rare) the so-called therapies being used are a travesty and consist of

constant recriminations.
To my knowledge, and as odd as it may seem, the above
blatantly anti-constitutional restrictions do not appear to have
been challenged in the courts. However, the sex offender reg‑
istries have been taken up all the way to the Supreme Court
under the basis that the registries are ex post facto (Carr v. United
States, 560 U.S. 438, 130 S.Ct. 2229, 176 L.Ed.2d 1152 (2010);
Reynolds v. United States, ___U.S.___, 132 S.Ct. 975, 181 L.Ed.2d
935 (2012); United States v. Kebodeaux, ___U.S.___, 133 S.Ct.
2496, 186 L.Ed.2d 540 (2013); Smith v. Doe, 538 U.S. 84, 123
S.Ct. 1140, 155 L.Ed.2d 164 (2003)). Unfortunately, the Supreme
Court ruled, with a pretzel-like logic, that since the intent of
the registries was not punitive, the argument did not apply
even though the detrimental aspect of registries (vigilantism,
restrictions on residence, lack of privacy) has been thoroughly
documented—which is like saying that since the thalidomide
birth defects were not intentional, they did not exist. Even the
Supreme Court is not immune from the hysteria.
In decades past, the violation of civil rights of certain groups
of people was widespread, most famously being with African
Americans, Native Americans, Asian immigrants, and Mexican
Americans. The same is occurring now. An objection will be
raised that there is no comparison between those ethnic groups
and “sex offenders” since the former had not engaged in illegal
activities, whereas the latter, ipso facto, most certainly have. This
is most certainly true, although all members of those ethnic
groups were once wrongly considered to be probably engaging
in illegal, if not immoral, activities. However, since that time it
has been widely recognized that Constitutional rights must be
applied to everyone.
Consequently, I believe that the sex offender registries can
be attacked in the courts through a different angle, or I should
say angles. The first, and most obvious, is that anyone who is
accused of a violation of the registries and takes it to trial can
argue very convincingly that it is impossible for a person to
have due process and get a fair trial and, therefore, violates the
5th, 6th and 14th amendments to the United States Constitu‑
tion guaranteeing a fair trial for all citizens. After all, is there
anyone so obtuse as to believe that a person can get a fair trial
when the first words that fall out of a prosecutor’s mouth are,
“The defendant is a convicted sex offender”? As such, the sex
offender registry law is clearly unconstitutional. Saldano v. State,
70 S.W.3d 873 (Tex. Crim. App. 2002).
The second, and somewhat more obscure, angle is that
the law is, for all intents and purposes, a bill of attainder. True,
it does not zero in on one particular individual, but rather a
group of individuals, but the number is irrelevant. That the law
has had detrimental effects on “sex offenders” is undeniable
and well documented. See Levenson, Jill, & Cotter, Leo, “The

Impact of Sex Offender Residence Restrictions: 1,000 Feet from
Danger or One Step from Absurd?” International Journal of
Offender Therapy and Comparative Criminology, 49, 168–178
(2005); Levenson, Jill, & Hern, Andrea, “Sex Offender Residence
Restrictions: Unintended Consequences and Community Reen‑
try.” Justice Research and Policy, 9, 59–73 (2007); Levenson, Jill,
& Tewksbury, Richard, “Collateral Damage: Family Members
of Registered Sex Offenders.” American Journal of Criminal
Justice, 34, 54–68 (2009). Local municipalities have, further‑
more, used the registries as a peg on which to hang additional
punitive laws prohibiting “sex offenders” from entering public
libraries, swimming pools, and parks and have additionally
restricted where they can live, all of which rely on identification
through the registries. The words of Justice Douglas (dissent‑
ing) in Fleming v. Nestor, 363 U.S. 603, 80 S.Ct. 1367, 4 L.Ed.2d
1435 (1960), are apt:
By smiting a man day after day with slanderous words, by
taking away his opportunity to earn a living, you can drain
the blood from his veins without even scratching his skin.
Today’s bill of attainder is broader than the classic form, and
not so tall and sharp. There is mental in place of physical
torture and confiscation of tomorrow’s bread and butter
instead of yesterday’s land and gold. What is perfectly clear
is that hate, fear and prejudice play the same role today, in
the destruction of human rights in America that they did
in England when a frenzied mob of lords, judges, bishops
and shoemakers turned the Titus Oates blacklist into a
hangman’s record.
Something else that should be considered is that if the law
is not harmful, then why is it that a Texas statute (103.001)
that was passed offering compensation to persons wrongfully
convicted of any offense has a special clause allowing additional
compensation for those who had to be listed in the sex offender
registries?
Perhaps I am being optimistic, but I believe that the time
is coming when we can look at the various “sex offender” laws
and restrictions in a rational manner and can go back to apply‑
ing the constitutional freedoms again—to all individuals. The
hysterics in the media will resist this, of course, but the courts
will decide in the end.

Armando Simόn is a retired forensic
psychologist with numerous publications in books, journals, and popular
magazines.

L. T. “Butch” Bradt,
Betsy L. Grubbs & Kim Hart

DNA Evidence—New
Tactics to Use in
Challenging
W

ho, in defending a case involving DNA evidence, has
not heard testimony from the State’s expert to the effect
that there is a one-in-3 billion chance of a match to someone
other than the defendant? It does not matter that all 13 alleles
do not match; the testimony is essentially the same. Invariably.
Powerful evidence. It instantly creates the impression in the
mind of the jury that it would take over 3 billion people being
tested before a match occurred. But, as you will see, it can be a
false impression. A very false impression.
Or worse, the State’s expert offers testimony to the effect
that: “The frequency of an unrelated African American (both
appellant and Franklin are African American) having the same
DNA pattern as that found on the cigarette butt consistent with
the major contributor’s DNA was approximately one in 118
billion.” 1

Worse yet, the State’s expert offers testimony to the effect
that: “The complainant could not be excluded as a contribu‑
tor to the bloodstain on the bill. The chances of another con‑
tributor are 1 in 30 quintillion Caucasians, 1 in 56 quintillion
African-Americans, and 1 in 343 quadrillion Hispanics.” And,
“The chances of another contributor are 1 in 191 quintillion
Caucasians, 242 quintillion African-Americans, and 1 in 273
quintillion Hispanics.” 2
Never mind that some of these chances are “derived” after
testing alleles at only 6 of the 13 loci that are normally tested! 3,4
Or that European agencies usually use two extra markers, D2
and D19, to make 15 loci (16 if you include AMEL) that are
tested.5 Or that Taiwan now tests allelles at 23 markers because
of matches at 13 alleles that turned out to be exclusions when 23
markers were tested.6 Or that there is no uniform methodology

for determining those chances within the field—not even within
the same lab! 7 Or that the policies of some agencies requires
their employees to testify—when only two alleles match—that
the person cannot be excluded.8
So, how do you challenge this testimony?
Before listening to the presentation of Greg Hampikian,
PhD, at the National Child Abuse Defense and Resource Cen‑
ter’s seminar last October, we were relegated to using the tried
(tired?) tactics to challenge this one-in-however-many billion,
trillion, quadrillion, or quintillion chance testimony. These tac‑
tics include: (1) challenging the methodology used in testing
the sample(s), especially when a mixture of DNA was tested; (2)
challenging chain of custody or errors in sampling; (3) challeng‑
ing the technician on his or her methodology in light of known
errors; (4) challenging the degradation of the DNA specimen;
(5) challenging the methodology of calculating the chances;
(6) challenging the underlying study that is used to calculate
these chances; (7) challenging the possibility of contamination
of the sample; (8) challenging the lab based on its history of past
errors, etc.9 This is not an exhaustive list, but those of us who
have challenged DNA know them all.
Wouldn’t it be nice to have some new “bullets” to put into
your cross-examination “gun”? 10 Or to have some additional
aces (bullets) to lay down when playing poker with the State’s
experts on DNA? 11 Or to be able to force the State’s expert to
have to bite the bullet and concede that their opinions are flawed,
if not outright wrong? 12
Dr. Hampikian gave everyone who attended the NCADRC
seminar several new aces (bullets) to use when playing poker
with the State’s expert and trying to trump the State’s expert’s
testimony on DNA evidence.13

Dr. Hampikian’s First Bullet
The first bullet was to get us lawyers to understand the difference
between chance and probabilities (statistics).14
For instance, take the question of what is the number of
people you have to have in a room to have a better than 50%
probability of two of them sharing the same birthday? Call this
the birthday problem. People will guess at anywhere from 366
to 183 and they will be wrong. This is a simple example of how
people (jurors) confuse chance with probabilities (statistics).
The birthday problem asks how many people you need to
have at a party so that there is a better-than-even chance that
two of them will share the same birthday. Most people think
the answer is 183, the smallest whole number larger than 365/2.
In fact, you need just 23. That’s right, 23.
The answer 183 is the correct answer to a very different
question: How many people do you need to have at a party so

that there is a better-than-even chance that one of them will
share your birthday?
If there is no restriction on which two people will share
a birthday, it makes an enormous difference. With 23 people
in a room, there are 253 different ways of pairing two people
together, and that gives a lot of possibilities of finding a pair
with the same birthday.
Here is the precise calculation. To figure out the exact prob‑
ability of finding two people with the same birthday in a given
group, it turns out to be easier to ask the opposite question:
what is the probability that no two will share a birthday—i.e.,
that they will all have different birthdays? With just two people,
the probability that they have different birthdays is 364/365, or
about .997. If a third person joins them, the probability that
this new person has a different birthday from those two (i.e.,
the probability that all three will have different birthdays) is
(364/365)  (363/365), about .992. With a fourth person, the
probability that all four have different birthdays is (364/365) 
(363/365)  (362/365), which comes out at around .983. And
so on. The answers to these multiplications get steadily smaller.
When a twenty-third person enters the room, the final fraction
that you multiply by is 343/365, and the answer you get drops
below .5 for the first time, being approximately .493. This is the
probability that all 23 people have a different birthday. So, the
probability that at least two people share a birthday is 1  .493
 .507, just greater than ½.15
Carrying this out to 30 people and the answer you get drops
to approximately .293. So the probability that at least two people
share a birthday with 30 people in the room is 1  .293  .707,
or greater than 70%. Carrying this out to 35 people and the
answer you get drops to approximately 0.185. So the probability
that at least two people share a birthday with 35 people in the
room is 1  .185  .815, or greater than 80%. Carrying this
out to 40 people and the answer you get drops to approximately
0.108. So the probability that at least two people share a birthday
with 40 people in the room is 1  .108  .892, or almost 90%.
Carrying this out to 44 people and the answer you get drops to
approximately .007. So the probability that at least two people
share a birthday with 44 people in the room is 1  .007  .993,
or greater than 99%.
Changing the birthday problem slightly, ask how many
people you need to have at a party so that there is a virtual
certainty that two of them will share the same birthday. The
answer to this question is 45, because with 45 people in the
room, the probability that at least two people share a birthday
is greater than 100%! 16
A similar problem is presented by the “Children Puzzle.” I
tell you that a couple has two children and that (at least) one of
them is a boy. I ask you what is the probability that their other

child is a boy. Most people think the answer is 1/2, arguing that it
is equally likely that the other child is a boy or a girl.17 But that’s
not the right answer for the question I have asked you. Here’s
why. In terms of order of birth, there are four possibilities for
the couple’s children: BB, BG, GB, GG. When I tell you that at
least one child is a boy, I rule out the possibility GG. That leaves
three possibilities: BB, BG, GB. With two of these, the other child
is a girl; so the probability of the other child being a girl is 2/3.
Leaving the probability of the other child being a boy at 1/3.18
A similar problem is presented by these questions: What is
the probability of tossing a coin and having it come up heads 10
times in a row versus what is the chance (probability) that on the
tenth flip of the coin, it will come up heads? The first probability
is (½)10—one-half to the tenth power. The second probability is
½. But most people will answer both questions as ½.
These are just three examples of how people (jurors) con‑
fuse chance with probabilities. Getting jurors to understand the
difference between chance and probabilities (statistics) is very
important. Getting the State’s expert to talk in terms of prob‑
abilities (statistics) instead of chances is even more important.

Dr. Hampikian’s Second Bullet
Which brings us back to DNA in the courtroom and the second
bullet that Dr. Hampikian gave us. The State’s DNA expert is
going to testify that there is a one-in-3 billion chance that there
would be a match on the alleles that were tested and which
matched.19 Or, as there are fewer than 13 alleles that match, that
your client cannot be ruled out.20
What do you do?
First, if it’s a one-in-3 billion chance testimony, we would
recommend that you file a Rule 702 challenge to any such tes‑
timony. Why? Because chance is not probability.
You need to reframe the question or the expert’s statement.
The question or statement is, more properly, Is a coincidental
match to the DNA database possible? And if so, what is the
probability of that coincidental match?
If a profile has a random match probability of one-in-3
billion, how big does the database have to be before a “random
match” is expected (over 50% chance)? The answer is about one
and one-half billion. Using the “birthday problem” above, you
see that this is the “How many people do you need to have at
a party so that there is a better-than-even chance that one of
them will share your birthday?” answer.
Second, you need to ask the State’s expert whether he has
ever examined the FBI’s DNA database or even the Texas DNA
database to see if there were any random matches and, if so, on
how many alleles the profiles matched. Being the cynics that we
are, we would expect the expert to announce that, in fact, he

had done so. Which then leads to how did he get access to the
database when no one else has been able to do so, were those
results were published in a peer-reviewed scientific article, etc.
Of course, this leads to the fertile ground of cross-exam‑
ination: How many DNA profiles are in the FBI database? Or
the Texas database?
Which brings us back to, what is the chance (probability)
that there is a random match somewhere in the DNA database?
If a DNA database has a number of profiles that each has
about a one-in-3 billion random match probability, the ques‑
tion becomes: How big does that database have to be before you
expect (more than 50% chance) a match between two profiles
in the database?
Remember, the FBI has the world’s largest DNA database,
but it has never made its database available to independent sci‑
entists to examine. The authors have searched online and have
been unable to find any definitive answer to even the question
of how many DNA profiles it has in its database.21
So, how big does that database have to be before you expect
(more than 50% chance) a match between two profiles in the
database?
According to Dr. Hampikian, the answer is 65,493. That’s
right—65,493. Not one and one-half billion people. Not a billion
people. Not five hundred million people. Not a million people.
Slightly more that 65,000 people!
So, where did Dr. Hampikian come up with that number?
Arizona. That’s right—Arizona.
Well, actually, it was the examination of the Arizona DNA
database that was performed by Steven P. Meyers, MS, with
the California DOJ Jan Bashinski DNA Lab. Dr. Hampikian
showed those slides to the audience at the NCADRC Seminar
in October 2014.22
You see, among all of the states that have DNA databases,
only Arizona has made its DNA database available to scientists
to examine. In that examination, the scientists were able to find
the following matches:
122 pairs match at 9 of 13 loci
20 pairs match at 10 of 13 loci
1 pair matches at 11 of 13 loci (full siblings)
1 pair matches at 12 of 13 loci (full siblings)
And that’s in a database of only 65,493 profiles!
Which suggests to the authors that if you are defending
someone on a crime where DNA is being used to “finger”
your client, it might be time to ask for discovery of the State
of Texas’ DNA database, so that your expert can examine it to
determine whether Texas has similar matches that have not
been disclosed.23 This alone could be critical in showing that

the State’s expert’s pontifications as to chances of a match are
nothing other than something that the expert has pulled out of
an orifice somewhere.
And, in light of what was uncovered in the Arizona data‑
base, it could be argued that the prosecutors are withholding
Brady material for at least two separate reasons. First, the Texas
DNA database is supposedly larger than the Arizona database,
so one could presume that there are matches in the database
that are similar to those found in Arizona. Second, the Arizona
matches will have been submitted to CODIS, which means that
those matches are in CODIS. This is impeachment evidence
that the prosecutor has access to and it should be turned over
under Brady.

Dr. Hampikian’s Third Bullet
Which brings us to the third bullet that Dr. Hampikian gave
those in attendance at the NCADRC Seminar last October. It
is the case of Chen Long-Qi out of Taiwan.24
The facts of that case are as follows: On March 24, 2009,
two escorts were raped between 4 to 6 a.m. in a warehouse that
Chen and his friend rented for agricultural products distribu‑
tion. The victims failed to identify the assailants due to alcohol
intoxication.25
Chen always maintained his innocence during the investi‑
gation and trial. He claimed that he left before the crime to pick
up his wife, Ko, at her workplace. Ko’s timesheet corroborated
Chen’s words. An eyewitness also testified that Chen was not at
the scene. Despite no testimony linking Chen to the crime, the
district court and high court found him guilty of gang rape with
the other two co-defendants. The decision was solely based on
a DNA test concluding that Chen “cannot be excluded” from
the semen stain found on one of the victims’ underwear. Chen
was convicted of gang sexual assault and was sentenced to 4
years in March 2013.26
With help from the Taiwan Association for Innocence,
Chen filed a motion for retrial in June 2013 seeking to retest
the DNA evidence. The court authorized a 23 loci STR test on
the original mixture DNA sample. The new test result showed
that Chen “can be excluded” from the DNA sample. Based on
this new piece of evidence, the court granted his motion in
December 2013.27
According to Dr. Hampikian in his presentation at the
NCADRC Seminar, Chen was acquitted on April 15, 2014. As
Dr. Hampikian explained: “Last year the Taiwan Association
for Innocence director showed me the case of a man convicted
of gang rape through DNA evidence. While that first DNA test
was accurate, it was a complex mixture, and newer testing is
more discriminating. Through a court hearing the National

Crime Lab agreed to do further testing with newer kits, and
they were able to exclude Chen Long-Qi.28

Dr. Hampikian’s Fourth Bullet
Dr. Hampikian’s fourth bullet dealt with the problem with sta‑
tistics. He used the case of Donny Denman to illustrate.
Who is Donny Denman? Donny Denman is the man who
the FBI pronounced dead after they examined the DNA in some
bones found in New Mexico. Since Donny Denman had been
missing for years and since they did not have Donny’s DNA,
they used Donny’s siblings to test the mitochondrial DNA. And
the FBI concluded that the DNA matched and the bones were
Donny’s.
Donny had a funeral. The Pastor gave the eulogy. A death
certificate was issued in Donny’s name. There was only one
problem: Donny was still alive.29
Granted that using mitochondrial DNA is not as effective
in distinguishing individuals as the more common nuclear DNA
process, there was a coincidental match, nonetheless. What’s re‑
ally interesting to the authors is that the FBI said that Denman’s
case was the first time the FBI lab has had a “coincidental match.”
The reason that statement is so interesting is that the
Arizona DNA database, supra, would have been submitted to
CODIS. Are we to believe that the DNA samples that led to
the matches that Steven P. Meyers, MS, found in the Arizona
database, supra, somehow did not make it into CODIS?
Or are we to believe that FBI is telling the truth when they
state that they have never had a “coincidental match.” Remember,
these are the same people who tell us that fingerprints are unique
and who incorrectly identified Brandon Mayfield, a lawyer from
Portland, Oregon, as the Madrid train station bomber.30
Related to this is that experts say there is no way to tell
what the odds are for a coincidental match. But courtesy of the
coincidental matches that Steven P. Meyers found in the Arizona
DNA database, we know that the odds of a coincidental match
at 9 of 13 alleles is 122/65,493. We also know that the odds of
a coincidental match at 10 of 13 alleles is 20/65,493. We also
know that the odds of a coincidental match at 11 of 13 alleles is
1/65,493. And we know that the odds of a coincidental match
at 12 of 13 alleles is 1/65,493.31
That’s nowhere near a one-in-3 billion chance! Not even in
the same ballpark. Not even on the same planet.

Dr. Hampikian’s Fifth Bullet
Dr. Hampikian’s fifth bullet dealt with the problem of contami‑
nation of the samples in the laboratory.
Dr. Hampikian gave several examples of cases where people

were identified as the perpetrator but the identification was
flawed by contamination occurring in the laboratory.
One such case was the case of Carlton Gary, the so-called
Columbus Stocking Strangler. He spent almost 30 years on death
row in Georgia, and in 2009, hours before he was to be executed,
the Georgia Supreme Court ordered DNA testing. Ultimately,
the Georgia Bureau of Investigation laboratory conducting the
tests reported it had tainted the DNA evidence.32
The interesting corollary is that when the DNA was retested, it did not match anyone in the CODIS database. Two
years later, a gun crime was committed in Georgia and the DNA
from the suspect in that gun crime was submitted to CODIS.
A match was found, so that suspect was interviewed and he
was excluded from the Columbus stocking murder cases due to
his age—he couldn’t have committed those crimes back in the
’70s. It turns out that the samples in both cases were contami‑
nated at the Georgia Bureau of Investigation Crime Lab with
the same DNA evidence. And it turns out that the DNA that
contaminated both samples was from a semen sample produced
by someone who works in that lab—a sample produced as a
quality control! 33

Dr. Hampikian’s Sixth Bullet
Dr. Hampikian’s sixth bullet dealt with the problem of con‑
tamination of the samples that occurs outside the laboratory.
In his presentation at the NCADRC Seminar in October
2014, Dr. Hampikian talked about the need for crime scene tech‑
nicians to change their gloves between each piece of evidence
they handle so as to avoid transferring DNA from one piece of
evidence to another. This, alone, presents a fertile ground for
cross-examination.
Dr. Hampikian also talked about the “phantom of Heil‑
bronn.” 34 This is the debacle suffered by the German police when
they spent 16 years chasing a woman who never existed. The
unnamed woman was suspected of being a serial killer who over
16 years carried out a string of six murders, including strangling
a pensioner. It turns out the misidentification was caused by
swabs used to collect DNA samples having been contaminated
by an innocent woman working in a factory in Bavaria.

Conclusion
The take-away from Dr. Hampikian’s two presentations is this:
There are forensic DNA errors; there are statistical and inter‑
pretative errors; and there are contamination errors. Now you
have six new aces to lay down on the table when you want to
trump the State’s expert in your quest for justice for your clients
who are being “fingered” by DNA.
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is recommended to all who read this article.
8. Dr. Hampikian notes that the experts from the Georgia Bureau of In‑
vestigation will testify, when only two alleles match, that the defendant cannot
be ruled out. Using statistics (probabilities), this is an absolute exclusion. You
should be aware of similar testimony from the State’s experts in Texas. Never
forget that the State’s expert testified that the DNA in the rape kit was an exact
match to Josiah Sutton. But only three alleles matched, and that was an abso‑
lute exclusion! See www.voiceforthedefenseonline.com/story/taint-questionreliability-not-credibility-or-competence.
9. In his presentation at TEDx Boise 2015, Dr. Hampikian discusses the
problems associated with contamination of the samples, including the possible
sources of contamination.
10. Two the authors are attorneys, licensed in Texas, proud possessors of a
CHL, who can often be found exercising the privileges that come with a CHL.
It seemed appropriate to them to use the term “bullet,” in the sense of the metal
cartridge that one inserts into a pistol. This term was not suggested by Dr.
Hampikian, and to the authors’ knowledge, he has never referred to his points
as bullets—not even when he was using a PowerPoint presentation containing
what would otherwise be called bullet points.
11. In cards, an ace is referred to as a bullet. Random House Dictionary,
Random House Inc., 2015. The NCADRC seminar is usually held in Las Vegas,
and the authors have been known to participate in the games of chance offered
in the casinos. There has been more than one occasion when they each would
have been more than happy to have had one more of these bullets to play.
12. “Bite the bullet”: to force oneself to perform a painful, difficult task or
to endure an unpleasant situation. Random House Dictionary, Random House
Inc., 2015.
13. The authors are grateful to Dr. Hampikian for his assistance in the prep
aration of this paper and his providing the slides referred to in this paper to‑
gether with the link to his TEDx 2015 presentation. His assistance was limited
to checking the paper for errors, and he did not have any input into the final
draft or its terminology or the words used.
14. Again, the term “bullet” is used in the sense defined in note 11—an ace.
15. www.npr.org/templates/story/story.php?storyId=4542341 (last accessed
January 3, 2015).
16. As you will see in this paper, this question can be rephrased: How many
people’s DNA profiles do you have to have before you are virtually certain to
have two people who match at 9, 10, 11, or even 12 loci.
17. That answer is the answer to the question of what is the chance that the
other child is a boy.
18. Id.
19. Or in a trillion, a quadrillion, a quintillion, or in a whatever chance. For
simplicity, the authors will keep it to a one-in-3 billion chance.
20. As noted by Dr. Hampikian, the experts from the Georgia Bureau of
Investigation will testify that when only two alleles match, the defendant can‑
not be ruled out. Using statistics (probabilities), this is an absolute exclusion.

You should be aware of similar testimony from the State’s experts in Texas.
Never forget that the State’s expert testified that the DNA in the rape kit was
an exact match to Josiah Sutton. But only three alleles matched, and that was
an absolute exclusion! See www.voiceforthedefenseonline.com/story/taintquestion-reliability-not-credibility-or-competence.
21. The authors are not, by this statement, claiming to be the absolute best
online researchers.
22. The authors have tried to attach Dr. Hampikian’s PowerPoint presenta‑
tion on this study but have been unable to do so. If you will email L. T. Bradt at
ltbradt@flash.net, he will be happy to share the PowerPoint presentation that
Dr. Hampikian shared with him.
23. This raises an interesting Brady issue. But that is for another time and
another article.
24. http://wrongfulconvictionsblog.org/2014/02/07/taiwan-association-forinnocence-wins-first-case/ (last accessed January 22, 2015).
25. Id.
26. Id.
27. Id.
28. See also http://news.boisestate.edu/update/2014/04/21/greg-hampikian-58/
(last accessed January 27, 2015).
29. www.abqjournal.com/news/metro/302718metro04-25-08.htm (last ac‑
cessed January 24, 2015).
30. http://seattletimes.com/html/localnews/2001937794_mayfield25m.html
(last accessed January 24, 2015).
31. As to both the 11 of 13 alleles matching and the 12 of 13 alleles match‑
ing in the Arizona database, these profiles involved full siblings. Remember,
the RMP assumes that people are unrelated, so if you use these examples, the
State’s expert may throw it back in your face.
32. www.ledger-enquirer.com/2014/02/23/2970172/stocking-stranglercomes-back.html (last accessed January 24, 2015).
33. Greg Hampikian’s presentation at TEDx Boise 2015. Dr. Hampikian’s
presentation can be found at http://tedxtalks.ted.com/video/Forensic-DNAMixups-|-Greg-Hamp. There’s lots of great information, and this presentation
is recommended to all who read this article.
34. See Dr. Hampikian’s presentation at TEDx Boise 2015, found at http://
tedxtalks.ted.com/video/Forensic-DNA-Mixups-|-Greg-Hamp. See also http://
news.bbc.co.uk/2/hi/europe/7966641.stm (last accessed January 25, 2015).
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Peter M. Barrett

Airport Security & Guns
T

he carrying of long guns and handguns in and through an
airport, and on an airplane, is regulated by both Texas and
federal law. Although the list of prohibited items is exhaustive, TSA
rarely sanctions violators unless the item is specifically a weapon.

Texas Law
Under Texas law, a person cannot intentionally, knowingly, or
recklessly carry a handgun on or about his or her person, unless:
1) he is on his own premises or premises under such person’s
control; or 2) inside of or directly en route to his motor vehicle
or watercraft—which is owned by such person or under such
person’s control. Tex. Penal Code § 46.02(a)(1)–(2). Still, any
handgun that may be carried in a vehicle or watercraft cannot
be in plain view. Tex. Penal Code § 46.02(a-1)(1).
Additionally, a person commits an offense if the person
intentionally, knowingly, or recklessly possesses or “goes with
a firearm,” among other places, “in or into the secured area of
an airport.” §46.03(a)(5). Secured area under Texas law “means
an area of an airport terminal building to which access is con‑
trolled by the inspection of persons and property under federal
law.” § 46.03(c)(2). [Federal definition of ‘Secured Area,’ infra].

Federal Law
Under federal law, “an individual may not have a weapon . . .
on or about the individual’s person or accessible property—(1)
When performance has begun of the inspection of the indi
vidual’s person or accessible property before entering a sterile
area, or before boarding an aircraft for which screening is con
ducted under this subchapter; (2) When the individual is enter‑
ing or in a sterile area; or 3) When the individual is attempting
to board or onboard an aircraft for which screening is conducted
under §§ 1544.201, 1546.201, or 1562.23 of this chapter.” 49
CFR § 1540.111. NOTE: Unloaded firearms (both long guns
and pistols) may be checked at the ticket counter if: 1) declared
orally or in writing to the aircraft operator; and 2) stored in a
hard case which is locked and to which only the ticket holder
has the key. 49 CFR § 1540.111(c). NOTE: Ammunition may
be carried either in checked baggage or in the same hard con‑
tainer as the gun. Also, full-time law enforcement officers who
are commissioned to enforce criminal or immigration statutes
are exempt if they have completed the training program “Law
Enforcement Officers Flying Armed.” 49 CFR §§ 1540.111(b)
& 1544.219

Federal law defines “sterile area” as that “portion of an
airport defined in the airport security program that provides
passengers access to boarding aircraft and to which the access
generally is controlled by TSA, or by an aircraft operator . . . or
a foreign air carrier . . . through the screening of persons and
property.” 49 CFR § 1540.5 The term “secured area” means “a
portion of an airport, specified in the airport security program,
in which certain security measures specified in . . . this chapter
are carried out. This area is where aircraft operators and foreign
air carriers that have a security program under . . . this chapter
enplane and deplane passengers and sort and load baggage and
any adjacent areas that are not separated by adequate security
measures.” 49 CFR § 1540.5.
NOTE: Always check with the air carrier for specific policies
and procedures before arriving at the terminal.

Defenses
In the vast majority of cases where someone brings a gun into
either a secure or sterile area, the individual “forgot” that the gun
was in his or her luggage. This lack of culpability is a defense to
prosecution—which at a minimum, requires reckless mens rea.
Tex. Penal Code § 6.02(a)–(c). Texas law also requires that an
act be voluntary and states, “Possession is a voluntary act if the
possessor knowingly obtains or receives the thing possessed or
is aware of his control of the thing for a sufficient time to per‑
mit him to terminate his control.” Tex. Penal Code § 6.01(a),
(b). NOTE: After this article was submitted for publication, the
Texas Legislature voted to reduce the penalty for licensed gun
owners who accidentally bring a firearm into the secure area
of an airport. This bill has not yet been reviewed by the author.
In cases where an individual “forgot” a handgun in luggage,
some judges have granted and issued personal recognizance
bonds by faxing such bond to the airport police (see form fol‑
lowing). This is critical where someone is in danger of missing
a scheduled flight. NOTE: At Dallas/Ft. Worth International
Airport, the case is likely to be filed in Tarrant County, and
therefore, any PR bond would be returnable to the Criminal
District Court of Tarrant County. This is the case even where
the bond is granted by a district court judge for Dallas County.
Oftentimes, a grand jury presentation will be sufficient to resolve
a case without further prosecution. Of course, the criminal law
practitioner must educate the grand jury about both the facts
and the law. While federal authorities usually defer prosecution
of any criminal case to the states, this does not mean that the
case goes away.

Civil Penalties
Often, if not always, the client receives a letter from TSA propos‑

ing to assess a civil penalty. The proposed civil penalty is usually
recommended in a particular amount (for example, $3,000).
The TSA will usually offer to accept half of the penalty if paid
within 30 days from the receipt of such letter.
Alternately, a party may submit evidence for consideration
demonstrating either: 1) that a violation did not occur; or 2)
that the proposed penalty amount is not warranted by the cir‑
cumstances (including the inability of the client to pay). An
individual may also request an informal conference with a TSA
representative (oftentimes an attorney). This is usually the best
option to negotiate down a proposed civil penalty. Finally, an
individual may request a formal hearing with an administra‑
tive law judge (which would cause the TSA to file a criminal
complaint to proceed). The aggravating and mitigating factors
TSA considers are as follows:
1) Significance or degree of the security risk created by the
violation;
2) nature of the violation (whether the violation was inadver‑
tent, deliberate, or the result of gross negligence);
3) past violation history;
4) violator’s level of experience;
5) attitude of violator, including the nature of any corrective
action taken by the alleged violator;
6) economic impact of the civil penalty on the violator;
7) criminal sanctions already paid for the same incident;
8) disciplinary action by the violator’s employer for the same
incident;
9) artful concealment; and
10) fraud and intentional falsification.
Obviously, TSA differentiates between the soccer mom,
who has a concealed handgun permit and just forgot that her
handgun was in her carry-on bag, and the international ter‑
rorist suspect who is found to be in possession of a handgun
disassembled for concealment. The sooner an individual re‑
tains a lawyer, the more likely he or she is to have a positive
outcome. It is imperative to be proactive in the representation
of persons charged with offenses involving the possession of a
firearm within the restricted area of an airport.

Peter Barrett is a partner at the law firm of
Barrett Bright Lassiter Linder Perez. He
graduated from St. Mary’s University
School of Law in 1994 and has been in
private practice since then. Peter concentrates on federal and state criminal
defense and was President of the Dallas
Criminal Defense Lawyers Association from
2004 to 2005. He has previously contributed to the Voice.

Personal Recognizance Bond

Ex Parte
________________________________
(name of petitioner / Defendant)
ON THIS DAY Came on to be heard this Application for a Personal Recognizance Bond by
_______________________________ on behalf of Petitioner, _______________________________, presently
(attorney’s name)
(name of Petitioner)
being held in the custody of the DFW Police Department located at 2900 E. 28th Street, DFW Airport, Texas 75261.
After consideration of the facts concerning such Application, the Court hereby orders that said Application is
GRANTED.
It is therefore ordered that Petitioner shall be released subject to his/her appearance in the Criminal District Court
Number ____ of Tarrant County on the ____ day of _____________________, 2015, at 9:00 a.m. In the event of Petitioner’s failure to appear, monies in the amount of $5,000.00 are subject to forfeiture.
SIGNED ON THIS the ____ day of _______________________, 2015.

								_______________________________
								PRESIDING JUDGE
								Criminal District Court Number _____
								Dallas County, Texas

Petitioner: ______________________________________

Attorney’s Name: ___________________________________

Date of Birth: ___________________________________

Texas Bar Number __________________________________

Address: ________________________________________

Address: __________________________________________

________________________________________

__________________________________________

Phone Number: _________________________________

Phone Number: ____________________________________

Contact: ________________________________________

email: ____________________________________________

Contact Phone Number: __________________________

(Motions from the Voice are saved for easy access in the Members Only section of the website as .rtf files—go to the
Brief, Motion & Memo Bank tab and click on Voice Motions.)

Please Do Not Be The One:
An Open Letter to TCDLA Members Across Texas
Concerning the Michael Morton Act
Dear Members of the TCDLA:
This letter is written to the 3,000+ members of Texas Criminal Defense Lawyers Association in an effort to enlighten
our membership regarding the Michael Morton Act and the role TCDLA played in this monumental legislation that so
greatly benefits each one of us and the countless citizens we represent in criminal courtrooms throughout Texas.
Michael Morton Act
The centerpiece for criminal justice issues during the 2013 legislative session was Michael Morton and the travesty
of justice he suffered at the hands of former Williamson County District Attorney Ken Anderson during 1987. Stated
simply, Ken Anderson ruined an innocent man’s life.
Michael Morton spent 24½ years in prison following his wrongful conviction for the murder of his own wife. Morton’s
conviction was obtained by virtue of Ken Anderson purposefully failing to reveal exculpatory evidence in the form of
(1) eyewitness accounts of a green van parked behind Morton’s house near the time of his wife’s death; (2) failing to
reveal accounts of a strange man’s repeated appearances behind the Morton home in the days preceding the murder;
(3) failing to reveal a transcript of a statement by Michael Morton’s three-year-old son stating that the real killer
was not Morton; and (4) reports and notes from the sheriff’s chief investigator casting doubt on Morton’s guilt. Anderson stood before the presiding judge in 1987 and informed the Court that no exculpatory evidence existed in the
case. That was a patently false statement.
Anderson has since been the subject of a Court of Inquiry, wherein he was found to have engaged in tampering with
a government record and tampering with physical evidence. He was also found to have engaged in contemptuous
conduct during the 1987 trial for not disclosing exculpatory evidence as the Court ordered.
Ken Anderson resigned from his district bench this past September. Curiously, our governor complimented Anderson
for his service following the resignation.
The 2013 legislative session opened with a clear motivation on the part of the Texas Senate and House to pass legislation that would prevent such a travesty in the future.
TCDLA’s Role in the 2013 Legislative Session
For the Texas Criminal Defense Lawyers Association, the 2013 legislative session will be one to remember for years
to come. “Tumultuous” is the kindest word I can muster for what our TCDLA legislative team experienced this past
winter and spring.
Shortly after the Texas House and Senate convened in January, we had a 7.5 Richter Magnitude Scale earthquake
event unleashed in Austin in the form of the Michael Morton Act/Discovery Bill being introduced in the Senate.
This original version included distinct reciprocal discovery provisions. This original Senate Bill was saturated with
provisions whereby the criminal defense practitioner would be statutorily required to disclose defenses, witnesses,
and themes. This was nothing short of catastrophic. By the time our emergency services personnel—our legislative
team—arrived on the scene, the devastation was enormous. The aftershocks were coming daily.
As with every natural disaster, heroes emerge. In this case, it was our legislative special forces headed by Allen Place
and his most trusty support personnel, David Gonzalez and Kristin Etter. They were ably assisted by Troy McKinney
of Houston and our current President, Bobby Mims. Troy and Bobby found their way to Austin time and time again to
provide insight and experience to committees as Allen sought to repair the damage and right the ship.

TCDLA’s leadership met in Dallas on March 9, 2013, to chart our recovery efforts. It was determined that we would
be called upon to rely on Allen’s immense experience, long-term legislative relationships and solid credibility. Allen was tasked with reversing the momentum this reciprocal discovery component of the Michael Morton Act was
gathering. He was faced with the daunting challenge of not offending Senator Rodney Ellis’ office, the sponsor of the
bill and a reliable supporter of many issues involving fundamental fairness in the criminal justice system. He was
charged with preserving the credibility that TCDLA had forged legislatively over the last ten years. Yet, the ultimate
mission was to overcome the disastrous impact of reciprocal discovery.
My friend Allen Place accomplished all of that and more.
Senate Bill 1611
As a direct result of this heroic effort, effective negotiation, and careful strategy, Senate Bill 1611, titled the “Michael
Morton Act,” emerged in late April with no reciprocal discovery provisions. The Act amends Article 39.14 C.C.P. and
requires prosecutors across the state to open their files to defense counsel, provide copies of witness statements, and
keep records of evidence disclosed in an attempt to prevent wrongful convictions in Texas. While Brady v. Maryland
(1963) and its progeny have long required prosecutors to disclose exculpatory evidence that is “material either to
guilt or punishment,” this new law requires disclosure of all police reports, witness statements, and other materials
regardless of whether the evidence is material to guilt or punishment, and requires that other evidence that is “material to any matter” be disclosed.
This new law takes effect January 1, 2014, and applies to offenses committed on or after January 1, 2014. This is the
most sweeping revision to criminal trial practice and discovery since the enactment of the Texas Code of Criminal
Procedure in 1965.
The provisions of this Act are request driven in that they are triggered “after a timely request from the defendant.”
Article 39.14(a) C.C.P. Further, the obligation on the part of the prosecution to comply does not require court intervention and the subject material should be produced or inspection permitted “as soon as practicable.” Article
39.14(a) C.C.P.
The Act includes mandatory disclosure of offense reports, written statements, and recorded statements (even statements of law enforcement officers). This disclosure is subject to exclusion of work product but is broadly couched in
terms of requiring the disclosure of “any evidence material to any matter involved in the action.”
Disclosure of Exculpatory Evidence
Fifty years after the Brady v. Maryland decision, we finally have codification of the obligations for prosecutors to
disclose exculpatory evidence. Article 39.14(h) now statutorily requires that the state disclose to the defendant any
exculpatory, impeachment, or mitigating document, item, or information in the possession, custody, or control of the
prosecution that tends to negate the guilt of the defendant or would tend to reduce the punishment for the offense
charged. The continuing duty to disclose exculpatory evidence (before, during, or after the trial) is included in Article 39.14(k).
NOTE: Counsel should be diligent and continue to seek a ruling from the trial court regarding disclosure of exculpatory evidence, especially in light of Kyles v. Whitley, 115 S.Ct. 155 (1995), wherein the Supreme Court imposed the
affirmative duty on the prosecution to seek out and learn of any exculpatory evidence. This duty to affirmatively
seek out exculpatory information is not included in the statute.
Article 39.14(l) now also requires a discovery log wherein the state shall electronically or otherwise document any
document, item, or other information provided to the defendant under Article 39.14 prior to a plea or trial.

Dissemination of Discovery Materials and Redaction
Defense counsel is expressly authorized under the Act to permit the defendant, a witness, or prospective witness to view information provided pursuant to discovery but may not allow those persons to receive copies
other than a copy of the person’s own statement.

However, defense counsel is statutorily required, prior to permitting a client or witness to view the material,
to redact any identifying information including address, phone number, driver’s license number, social security number, date of birth, and bank account or other identifying numbers contained in the document or witness statement.

This redaction requirement is not merely a recommendation. This is not something that is optional. It is a
statutory duty that the criminal defense lawyer must to take to heart and comply with meticulously.
Please Don’t Be the One
There are no penalties or provisions contained in the statute if a prosecutor or defense lawyer violates the Act.
Simply stated, the Act was passed on the concept of loyal opposition. Those negotiating the bill entered the legislative arena with a healthy respect for the job of their courtroom opponents and worked from a position of trusting the
noble intentions of those who are officers of the court. Clearly, the vast majority of prosecutors and criminal defense
lawyers will follow the requirements of the statute, so penalties for either side were not a priority.
In spite of the indescribable benefits this law brings to the criminal defense bar across Texas, I have a profound fear.
My greatest fear is not that one of my criminal defense brethren will intentionally fail in their statutory redaction
obligations and some violent act occurs as a result. My greatest fear is the inadvertent or unintentional action by one
of my criminal defense peers when he or she fails to carefully check the redaction and some witness or victim is hurt
or threatened as a result. That incident will be the poster child for the 2015 legislative session and will either unravel
the statute or lead to undesirable penalties that will be crippling to every criminal defense lawyer in Texas.
That does not need to happen. We must be vigilant. We must be careful. We must be professional or we will all suffer
due to the actions of one.
So much time, so much effort, so much toil, and so much work went into making this legislation a reality. Michael
Morton suffered with the loss of 24½ years of his existence before the Texas legislature finally recognized the virtue
of leveling the playing field and giving the accused the simple and basic information necessary in order to respond to
a criminal accusation.
Please don’t be the one.

Sincerely,
Mark G. Daniel

Mark G. Daniel practices in Fort Worth. He is past president of TCDLA and has chaired TCDLA’s Legislative Committee for five legislative sessions since 2004. Mark is board certified in criminal law by the
Texas Board of Legal Specialization and the National Board of Trial Advocacy. He was selected as Percy
Foreman Lawyer of the Year by TCDLA in 2009. He has been selected by Texas Monthly magazine as
one of the top 100 lawyers in Texas (all categories) from 2007 to present.

The
Lost
Note
T. W. Davidson
was at the post office late this afternoon when the phone rang. Tied up, I could
not answer. A few minutes later, I retrieved the message.
“Hello, my name is Joe Smith and I am calling about a wallet. There was a note
in the wallet signed by you, with your number. I would like to get the wallet back
to its owner. Please return my call.”
I was intrigued. I knew of no one who would carry a note from me in their
wallet. I knew of no one who was missing their wallet. So I dialed the number.
Mr. Smith’s voice was deep, filled with gravel, dust, and smoke. He might have
been 40. He might have been 70.
“I was at Wal-Mart this morning and found a wallet on the floor in the back
of the store. There was a driver’s license, a credit card, and some other I.D. There
was a $20 bill. There was a note in the wallet from you to the boy who owns the
wallet. It was handwritten. Your business card was also in the wallet.”
The boy’s name rang a bell. A young kid I represent in a far-off county. I had no clue as to how his wallet
became lost and found in a Walmart in Smith County, a hundred and twenty miles away. The kid has serious
problems. He is in jail because he would not or could not follow simple bond conditions. Keeping him out of
prison is going to be tough.
“I called information,” said Mr. 40/70. “Tracked down his address on his license. Called his credit card company to report the card. But I cannot find him.”

I remembered. The young client was out on bond
but got picked up on another charge. In the jail he went.

next week.
And the lost note.

I have left him there on purpose to dry out, to shake
him up, and indoctrinate him in the bitter realities of

T. W. Davidson is a criminal defense

making these types of mistakes. He has a court date

trial and appellate attorney who

next month in which I expect to take care of his four

practices in Tyler and across

misdemeanor cases. Resolving his four or five felony

Northeast Texas. A former Marine

cases, however, will be more difficult, starting with a

Corps officer, he composes music

hearing next week. I had a vague memory of writing

for a singing group, The Lucky Ones,

the kid a note months earlier when a family member
of his and I were with him in far-off county.

and writes stories. He is the proud father of a bright and beautiful daughter at Texas A&M.

“What does the note say?” I asked. I have been
bogged down in trial cases and appeals in the day, composing a major orchestral-choral work at night. The first

Texas Criminal Defense Lawyers Educational Institute

thing that goes when I am sleep deprived is my memory.
I had no idea what I wrote.
“The note is basically six bullet points,” said Mr.
40/70. He recited:
“Never talk to the police.”
“Always demand a lawyer if the police want to talk
to you.”
“Never fight the police, but never give them permission to search you or your car or your house or
any other thing.”
“Remember the above rules as if your life depends
on it, because it does.”
“Call me. I will come rescue you as long as you do
not lie to me. Read the previous sentence again.”
“Do not lose this note.”
I felt Mr. Smith smile over the phone. “I like that
last point,” he said. “Sounds like the kid does not follow
rules too well.” He paused. “That was me once upon a
time.”
Memory came back. I remembered scribbling on
scrap paper during a crisis the boy was going through
months ago. I remembered stressed-out people. I remembered a brutal day.
The boy’s family cast him out. He is on his own,
except for me. It is my job to save him if I can.

TCDLEI Memorializes
Fallen But Not Forgotten . . .

Charles Baldwin
Quinn Brackett
Peter Bright
Jack H. Bryant
Phil Burleson
Ward Casey
Byron Chappell
Emmett Colvin
Rusty Duncan
C. David Evans
Elaine Ferguson
C. Anthony Friloux Jr.
Richard W. Harris
Odis Ray Hill
Weldon Holcomb
Floyd Holder
W. B. “Bennie” House
David Isern

Hal Jackson
Knox Jones
Joe Kegans
George F. Luquette
Ken Mclean
Kathy McDonald
Harry Nass
Anthony Nicholas
David A. Nix
Rusty O’Shea
Charles Rittenberry
George Roland
Travis Shelton
Robert William Tarrant
Charles Tessmer
Doug Tinker
Don R. Wilson Jr.

Mr. 40/70 said he would mail everything to me. I
thanked him for being a good Samaritan, for trying to
find the boy, and for contacting me.
I will return the wallet to the boy when I see him

Memorialize a fellow member.
Contact: chattersley@tcdla.com

Significant Decisions Report
Please do not rely solely on the summaries set forth below. The reader is advised to read the
full text of each opinion in addition to the brief synopses provided.
The Significant Decisions Report is published in Voice for the Defense thanks to a state grant
from the Judicial and Court Personnel Training Fund, administered by the Texas Court of
Criminal Appeals. Back issues online. Weekly updates are emailed.

Supreme Court
Absent reasonable suspicion, police extension of a traffic stop to conduct a dog sniff violated the U.S. Constitution’s shield against unreasonable seizures; lacking the same close
connection to roadway safety as ordinary inquiries, a dog sniff was not fairly characterized as part of officer’s traffic mission. Rodriguez v. United States, 135 S. Ct. 1609 (2015).
A K-9 officer stopped D for driving on a highway shoulder, a violation of Nebraska law. After
officer attended to everything relating to the stop, including checking the driver’s licenses of D and
his passenger and issuing a written warning, he asked D for permission to walk his dog around the
vehicle. When D refused, officer detained him until a second officer arrived. The first officer then
retrieved his dog, who alerted to the presence of drugs in the vehicle; the ensuing search revealed
methamphetamine. Seven or eight minutes elapsed from the time officer issued the warning until
the dog alerted.
D was indicted on federal drug charges. He moved to suppress the evidence seized from the
vehicle on the ground, among others, that officer prolonged the stop without reasonable suspicion
in order to conduct the dog sniff. The magistrate judge found no reasonable suspicion supporting
detention; however, under Eighth Circuit precedent, he concluded that prolonging the stop by seven
to eight minutes was only a de minimis intrusion on D’s Fourth Amendment rights and was permis‑
sible. The district court then denied the motion to suppress. D entered a conditional guilty plea. The
Eighth Circuit affirmed. The Supreme Court vacated the Eighth Circuit and remanded.
A routine traffic stop is more like a brief stop under Terry v. Ohio, 392 U.S. 1 (1968), than an
arrest. Its tolerable duration is determined by the seizure’s “mission,” which is to address the traffic
violation that warranted the stop and attend to related safety concerns. The Fourth Amendment may
tolerate certain unrelated investigations that do not lengthen the roadside detention, like questioning
or a dog sniff, but a traffic stop “become[s] unlawful if it is prolonged beyond the time reasonably
required to complete th[e] mission” of issuing a warning ticket. Illinois v. Caballes, 543 U.S. 405
(2005). In concluding that the de minimis intrusion here could be offset by the Government’s interest
in stopping the flow of illegal drugs, the Eighth Circuit relied on Pennsylvania v. Mimms, 434 U. S.
106 (1977). The officer-safety interest in Mimms, however, stemmed from the danger to the officer
associated with the traffic stop itself. On-scene investigation into other crimes detours from the
officer’s traffic-control mission and therefore gains no support from Mimms. Furthermore, the Gov‑
ernment’s argument that an officer who completes all traffic-related tasks expeditiously should earn
extra time to pursue an unrelated criminal investigation was unpersuasive. “The critical question
is not whether the dog sniff occurs before or after the officer issues a ticket, but whether conducting
the sniff adds time to the stop. . . . The determination adopted by the District Court that detention
for the dog sniff was not independently supported by individualized suspicion was not reviewed by
the Eighth Circuit. That question therefore remains open for consideration on remand.”

Fifth Circuit
In multi-defendant trial on drug charges, the district
court properly allowed an agent to testify about the
meaning of drug jargon used on wiretap recordings in
the case. United States v. Akins, 746 F.3d 590 (5th Cir.
2014).
For the most part, this agent was, as billed, a lay witness
who had acquired his knowledge based on first-hand ob‑
servations in this particular investigation. To the extent the
testimony might have impermissibly strayed into the area of
expert-witness testimony, any error was harmless, as such tes‑
timony was cumulative of other trial testimony. Nor did the
agent become an impermissible “summary witness” or simply
serve to tell the jury what result to reach.
(2) As to a second agent who testified as an expert wit‑
ness on drug jargon, the district court committed no error in
designating the agent as an expert on drug slang, and defense
counsel received proper pretrial notification that agent was
going to testify as an expert. Nor did agent’s testimony violate
Ds’ Confrontation Clause rights because it contained no “tes‑
timonial” statements or any impermissible hearsay; an expert
may base an opinion on facts outside the case or inadmissible
evidence if an expert in the field would reasonably rely on such
things in forming an opinion on the subject.
Where the Government agreed in the plea agreement
that D (who pleaded guilty to conspiracy to commit
wire fraud, 18 U.S.C. § 1349) should receive a fourlevel enhancement for number of victims pursuant to
USSG § 2B1.1(b)(2)(B), the Government breached the
agreement when it objected that the higher, six-level
enhancement of § 2B1.1.(b)(2)(C) should apply; however, the breach was cured when the Government withdrew its objection and urged application of the lower
enhancement and the court acted consistently. United
States v. Purser, 747 F.3d 284 (5th Cir. 2014).
Because the breach was cured, the Fifth Circuit had no
occasion to decide whether harmless-error review would ap‑
ply. The Fifth Circuit noted that precedent appeared to pre‑
clude harmless-error review for preserved claims of breach,
although the Supreme Court had signaled that might not be
a foregone conclusion. The Fifth Circuit rejected the separate
claim that the government had implicitly breached the plea
agreement by advocating for an aggravating-role adjustment
under USSG § 3B1.1(a); the agreement did not purport to com‑
mit the government to any position on Guideline provisions
not listed in the plea agreement. Finding no breach of the plea
agreement, the Fifth Circuit held that D was bound by the ap‑
peal waiver of that agreement and dismissed D’s appeal.
In rejecting D’s claim that the evidence was insufficient

to convict him of conspiracy to possess marijuana with
intent to distribute, the en banc Fifth Circuit took the
opportunity to repudiate the “equipoise rule” found in
some of its cases. United States v. Vargas-Ocampo, 747
F.3d 299 (5th Cir. 2014).
The majority said that the “equipose rule” (which held that
if the evidence construed in light of the verdict gives equal or
nearly equal circumstantial support to a theory of guilt and a
theory of innocence, the appellate court must find the evidence
insufficient and reverse the conviction) was inconsistent with
Jackson v. Virginia, 443 U.S. 307 (1979), and reliance on it was
abandoned.
Under Treviño v. Thaler, 133 S. Ct. 1911 (2013), it might
be possible for the district court to hear at least some
of Texas state D’s claims of ineffective assistance of trial
counsel, which would otherwise be defaulted. Neathery
v. Stephens, 746 F.3d 227 (5th Cir. 2014).
To the extent D either lacked counsel or had ineffective
counsel in his initial collateral-review proceeding in state
court, the Fifth Circuit could not determine from the record
which, if any, of D’s ineffective-assistance-of-counsel claims
might be preserved for review under Treviño. The Fifth Cir‑
cuit remanded to the district court for reconsideration of D’s
ineffective-assistance-of-trial-counsel claims.
The jury instruction was erroneous because it did not
explain that a good-faith misunderstanding of the law
need not be objectively reasonable; nevertheless, the
error was harmless because the evidence against Ds
was overwhelming and because Ds were able to fully
present their good-faith defense to the jury. United
States v. Montgomery, 747 F.3d 303 (5th Cir. 2014).
In prosecution of Ds for tax-evasion conspiracy and filing
false tax returns, the district court’s jury instruction was erro‑
neous because it did not explain, as required by Cheek v. United
States, 498 U.S. 192 (1991), that a good-faith misunderstanding
of the law did not need to be objectively reasonable; neverthe‑
less, the error was harmless because the evidence showing that
Ds intentionally underreported their income was overwhelm‑
ing and because, in fact, Ds were able to fully present their
good-faith defense to the jury.
(2) The district court did not err in calculating the tax loss
for purposes of Ds’ Sentencing Guideline calculation. Under
Fifth Circuit law, Ds were not entitled to offset the tax loss with
legitimate unclaimed deductions; although Amendment 774
to the Guidelines resolved the circuit split on this point against
the Fifth Circuit’s position, that amendment, even if applicable
to Ds, would not assist them because the amendment requires
that the deduction be “reasonably and practicably ascertain‑
able” and supported by sufficient information to determine its
reliability; Ds did not meet that burden.

D’s offense of failure to register under the Sex Offender
Registration and Notification Act, 18 U.S.C. § 2250(a),
was not a “sex offense” for which the Guidelines recommended (USSG § 5D1.2(b)(2) & cmt. n.1) the statutory maximum term of supervised release; however, this
error was not plain. United States v. Segura, 747 F.3d
323 (5th Cir. 2014).
This error was not “plain,” did not affect D’s substantial
rights, and did not seriously affect the fairness, integrity, or
public reputation of judicial proceedings. Accordingly, the
Fifth Circuit declined to reverse.
Texas death-sentenced D, convicted for capital murder
of a police officer, was not entitled to federal habeas
relief on his claim that the jury instructions at the punishment phase of trial unconstitutionally precluded the
jury from considering voluntary intoxication as mitigating evidence. Sprouse v. Stephens, 748 F.3d 609 (5th
Cir. 2014).
In rejecting that claim, the state courts did not unreason‑
ably apply relevant Supreme Court precedents.
District court abused its discretion in issuing a preliminary injunction on death-sentenced Texas D’s execution to wait for the disclosure of information about the
lethal drugs that would be used to execute him. Sells v.
Livingston, 750 F.3d 478 (5th Cir. 2014).
No appellate decision supports the notion that a defendant
has a liberty interest in obtaining information about execution
protocols. Thus, D failed to make a sufficient showing of a like‑
lihood of success on the merits. The Fifth Circuit reversed the
injunction and vacated the district court’s stay of execution.

Court of Criminal Appeals
The evidence was sufficient to sustain D’s theft conviction because evidence of D’s inability to satisfy his
other contractual obligations before his dealings with
complainants showed that by the time he induced them
to pay, he was aware that he would be unable to make
good on his agreement. Taylor v. State, 450 S.W.3d 528
(Tex.Crim.App. 2014).
D appealed that he was convicted of theft solely because
his apparent “ineptitude” prevented him from fulfilling his
contractual obligations. In a split decision, COA affirmed D’s
conviction for theft in an amount between $1,500 and $20,000,
Tex. Penal Code § 31.03. In light of disagreement among the
justices below, CCA granted D’s petition for review and af‑
firmed COA.
“Although far from conclusive, the evidence supports a ra‑
tional inference that, at least by the time the appellant induced

the second payment on the contract, he had formulated the
requisite intent to deprive [complainant] of his money with‑
out consideration. Bearing in mind that by statute, the ap‑
pellant’s failure to perform on the contract will not suffice to
establish that he did not intend to, or at least knew he would
not, fulfill his contract obligations, we still believe that the
evidence is legally sufficient to establish an intent to deprive
[complainant] of property of a value of at least $1,500 by de‑
ception. Specifically, the evidence of the appellant’s inability
to satisfy his other contractual obligations before his dealings
with [complainant] supports a rational inference that, by the
time he induced them to make the $10,000 payment at the end
of November, he was aware of a reasonable certainty that he
would be unable—whether by unavoidable circumstances or
simply by his own ‘monumental ineptitude in business’—to
make good on his agreement to produce and install the LED
signs.”
Where D was convicted of capital murder under Tex.
Penal Code § 19.03(a)(7), her right to a unanimous verdict was violated because the jury charge did not specify the killing of any one victim as the predicate murder
and the jury was not required to specify which two of
five people they agreed D murdered. Saenz v. State, 451
S.W.3d 388 (Tex.Crim.App. 2014).
D was indicted for five counts of aggravated assault and
one count of capital murder. The five counts alleged aggravated
assaults of five patients of a dialysis clinic who suffered adverse
episodes but did not die. The sixth count charged her with
capital murder by murdering more than one person during
the same criminal transaction or pursuant to the same scheme
or course of conduct. The capital-murder language of the jury
charge instructed jurors to determine if D “did intentionally or
knowingly cause the death of more than one of the following
persons[.]” The jury found her guilty of three of the aggravated
assaults and capital murder. COA affirmed.
CCA found that COA erred in holding that the jury charge
was not erroneous. “The language used in the jury charge . . .
made it possible for the jurors to convict without agreeing that
any one particular person was murdered by the appellant. Al‑
though the charge required the jury to unanimously agree that
she killed at least two of the five named victims, there was no
requirement that the jurors agree on any one specific murder,
which would have served as the predicate murder [as required
for Section 19 of the Texas Penal Code]. Six jurors could have
agreed she killed victims A, B, and C, while the other six
agreed she killed victims D and E.” Because D did not object
to the jury charge, the trial court’s error had to be analyzed for
egregious harm under Almanza v. State, 686 S.W.2d 157 (Tex.
Crim.App. 1985); CCA therefore vacated COA’s judgment and
remanded to that court.

D was not entitled to a lesser-included instruction on
manslaughter because the proof on which she relied
was also sufficient to prove another, greater lesser-included offense to capital murder: felony murder based
on felonious injury to a child. Hudson v. State, 449
S.W.3d 495 (Tex.Crim.App. 2014).
A jury convicted D of capital murder and assessed her
punishment as life imprisonment without parole. COA af‑
firmed her conviction after remand from CCA. CCA here
granted review to examine COA’s holding that D was not en‑
titled to a lesser-included instruction on manslaughter and, if
necessary, to reconsider its jurisprudence on lesser-included
offenses. CCA affirmed COA.
“Appellant cannot prove that she is guilty of only man‑
slaughter, even if the jury believed that her evidence of reck‑
lessness negated the intentional-murder requirement of capital
murder, and the trial court did not err when it rejected Appel‑
lant’s request for the manslaughter instruction. We write addi‑
tionally only to clarify the caselaw from this Court. . . . [I]n this
case, even if the jury believed the evidence that Appellant was
only reckless in killing her child, that evidence supported two
lesser-included offenses, one of which was a lesser included of
capital murder but greater than manslaughter, felony murder.
Therefore, Appellant was not entitled to the requested instruc‑
tion on manslaughter. Finally, although Appellant may have
been entitled to a different lesser-included-offense instruction
if she had requested one, such as felony murder, Appellant
made no such request, and that issue is not before us.”
COA properly undertook a factual-sufficiency review of
the evidence underlying the juvenile court’s waiver of
jurisdiction over appellant; furthermore, the evidence
failed to support waiver of juvenile-court jurisdiction.
Moon v. State, 451 S.W.3d 28 (Tex.Crim.App. 2014).
CCA granted the State’s petition to address the appellate
review of a juvenile court’s waiver of its otherwise-exclusive
jurisdiction over a person alleged to have committed a murder
at age 16: What, exactly, is the appellate court’s appropriate
role in reviewing the adequacy of the juvenile court’s statuto‑
rily required written order transferring the child to a criminal
district court for prosecution as an adult? CCA held that COA
conducted an appropriate review of the juvenile court’s trans‑
fer order, and CCA affirmed that the juvenile court abused its
discretion in waiving jurisdiction.
When reviewing a juvenile court’s transfer order, factualsufficiency review of the Tex. Fam. Code § 54.02(f)(4) factor
as to public protection and the rehabilitation of D was proper
because any issue subject to a burden of proof less than beyond
a reasonable doubt could be reviewed for factual sufficiency.
The juvenile court abused its discretion by waiving jurisdiction
based on the seriousness of the alleged offense because it found
no specifics; in its transfer order, the court only stated the al‑
leged offense and its finding that the offense was committed

against the person of another. Any findings of the juvenile’s
background did not support transfer because the written order
did not give this as a reason for transfer.
Where D was convicted of felony DWI, the evidence
was insufficient to support a deadly-weapon finding;
he briefly crossed the center line when there were very
few oncoming cars. Brister v. State, 449 S.W.3d 490
(Tex.Crim.App. 2014).
A jury convicted D of felony driving while intoxicated
under Tex. Penal Code §§ 49.04, 49.09(b), found that D did “use
or exhibit a deadly weapon, to wit: a motor vehicle during the
commission of the offense or during immediate flight there‑
from,” and assessed punishment at 40 years’ imprisonment.
On direct appeal, D claimed the evidence was legally and fac‑
tually insufficient to support the deadly-weapon finding. COA
sustained that claim, struck the portion of the trial court’s
judgment that found use or exhibition of a deadly weapon,
and affirmed the judgment as modified. Both the State and D
petitioned CCA. CCA affirmed COA.
“By statute, a motor vehicle is not a deadly weapon per se,
but it can be found to be one if it is used in a manner that is
capable of causing death or serious bodily injury. Therefore,
sufficiency of the evidence is dependent upon the specific
testimony in the record about the manner of use. . . . The
state asserts that the basis for a deadly-weapon finding is the
danger created by the act of driving while intoxicated and
advocates for a deadly-weapon finding in all felony cases of
DWI without the need for reviewing the specific evidence.
If we take that argument to its logical end, any intoxicated
driver, whether ‘operating’ a vehicle on a crowded freeway,
on a deserted public roadway, or while napping in a rest area
with the key in the ignition, presents an actual danger to
any ‘other,’ fore or aft, near or far, including the driver, and
thus any and all DWI charging instruments, felony or misde‑
meanor, should include a deadly-weapon allegation. We are
unpersuaded that such an across-the-board holding of use of
a deadly weapon is appropriate. . . . [O]n a single occasion, ap‑
pellant briefly crossed the center line into the oncoming lane
of traffic at a time at which there were very few, if any, cars in
that lane. After the officer activated his emergency lights, ap‑
pellant committed no other traffic offenses and appropriately
stopped. There is no testimony that appellant caused another
vehicle or person to be in actual danger. On this record, the
court of appeals correctly determined that there was no rea‑
sonable inference that appellant used his motor vehicle as a
deadly weapon.”
Though the jury instructions failed to identify the particular acts necessary to support each count against
D, the evidence in the entire record and the analytical
meaning of the jury’s verdicts in the aggregate showed
that the erroneous instructions did not cause D actual

harm. Arrington v. State, 451 S.W.3d 834 (Tex.Crim.
App. 2015).
“This case addresses whether a defendant suffers egre‑
gious harm from erroneous jury instructions permitting a
non-unanimous verdict when a jury confronted with two dia‑
metrical positions reaches multiple verdicts signifying, in the
aggregate, its belief in the credibility of the State’s evidence and
its disbelief in the defendant’s evidence. The State’s petition
for discretionary review argues that the court of appeals erred
by determining that erroneous jury instructions permitting
non-unanimous jury verdicts caused egregious harm to [D].
The State challenges the court of appeals’ judgment in favor
of appellant that reversed his six convictions, including five
convictions for aggravated sexual assault of a child and one
conviction for indecency with a child by contact. We conclude
that by improperly failing to consider all of the evidence that
was admitted at trial and by finding dispositive the jury’s in‑
ability to reach a verdict on a single count without considering
other rational reasons for the lack of a verdict on that single
count, the court of appeals erroneously determined that the
faulty instructions egregiously harmed appellant. We reverse
the judgment of the court of appeals and remand this case for
consideration of appellant’s other issues on appeal.”

Court of Appeals
D was entitled to a new trial because the court reporter
was unable to provide a complete record on appeal
for Tex. R. App. P. 34.6(f). Castillo v. State, No. 01-1300632-CR (Tex.App.—Houston [1st Dist] Apr 16, 2015).
D was convicted by a jury of misdemeanor assault. D
timely appealed on July 2, 2013. The trial court clerk filed the
clerk’s record on October 22, 2013. The reporter’s record from
the trial was due October 30, 2013. On November 7, 2013, the
clerk of this court notified the court reporter, Sondra Hum‑
phrey, that the reporter’s record was late. Humphrey responded
January 16, 2014, by filing a motion for a time extension. COA
granted the motion and ordered Humphrey to file the record
by February 14, 2014. On February 25, 2014, Humphrey filed a
second motion for extension, which COA denied and required
Humphrey to file the record by March 14, 2014. On April 15,
2014, COA remanded to the trial court for a determination
regarding why the reporter’s record had not been filed and for
the court to set a date when the record would be filed. “The
Honorable Sherman A. Ross, the former Presiding Judge of
the Harris County Criminal Courts at Law, was assigned to
hear the proceedings regarding the past due reporter’s records
taken by Humphrey in this case and eight other cases. . . .
Judge Ross issued many orders and conducted numerous hear‑
ings in an effort to obtain the reporter’s records. . . . Although
Judge Ross afforded Humphrey multiple opportunities to file
the record, it became apparent that she was unable to provide

a complete record in this case. . . . Further, after finding that
Humphrey violated several of the court’s orders, Judge Ross
held her in contempt. . . .
“Pursuant to Texas Rule of Appellate Procedure 34.6(f),
if, through no fault of the appellant, a reporter’s record is lost
or destroyed, and the portion of the record that is lost or de‑
stroyed is necessary to the appeal’s resolution and cannot be
replaced by agreement of the parties, the appellant is entitled
to a new trial. . . . We agree with the trial court’s conclusion
that appellant is entitled to a new trial. Although Judge Ross
provided Humphrey with numerous opportunities to provide
a complete record and . . . appointed a substitute court reporter
to transcribe the record from Humphrey’s stenographic notes
and audio recordings, no record has been prepared or certi‑
fied, and the substitute reporter testified that she was unable to
prepare, certify, and file a reporter’s record from Humphrey’s
notes and audio recordings. . . . The record further supports
the trial court’s finding that the missing reporter’s record is
necessary to appellant’s appeal. See Tex. R. App. P. 34.6(f)(3).
There is no reporter’s record from any portion of the trial. . . .
[W]e reinstate this appeal, reverse the trial court’s judgment,
and remand the cause for a new trial.”
D’s 62-year sentence was illegal because it exceeded
the maximum sentence for a second-degree felony
under Tex. Penal Code § 12.42(a), 20 years, as the jury
never found a fact necessary to elevate the punishment range. Vidales v. State, No. 07-13-00286-CR (Tex.
App.—Amarillo May 15, 2015).
Appellant was convicted by a jury of evading arrest or de‑
tention with a vehicle. Finding two enhancement paragraphs
true, the jury sentenced him to 62 years’ confinement. By three
issues raised through his original briefing, appellant contended
(1) his initial detention was unlawful, (2) his trial counsel was
ineffective, and (3) error in the jury charge failed to instruct
on unanimity of the verdict regarding what he perceived to be
two separate evading arrest offenses on the same date. After
original submission on the briefs, COA ordered the parties to
brief a previously unassigned, potentially meritorious issue
concerning the legality of the sentence imposed. By a supple‑
mental brief, appellant added a fourth issue contending he was
egregiously harmed when the trial court authorized the jury
to assess a sentence within the statutory punishment range
provided by Tex. Penal Code § 12.42(d) without requiring the
jury to first find an element essential to the enhanced punish‑
ment range: the sequential finality of his prior convictions.
By its supplemental brief, the State responded to the fourth
issue by conceding appellant was egregiously harmed by the
omission of an essential instruction in the punishment charge.
As to this error, the State contended that COA should reverse
the sentence and remand for a new trial on punishment. COA
agreed, and affirmed in part and reversed and remanded in
part.
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