FOR THE DEFENSE
Volume 44 No. 4 | May 2015

Drew Willey | Warrantless Privacy
Intrusions on Phones
p. 21
Ed & Sara Stapleton | Rules of
Evidence the Hard, Slow Way p. 26
Kyle Therrian | Burdens of Proof
in a Motion to Suppress
p. 34

28th Annual
Advanced Criminal Law Course

June 18–20, 2015
Course Directors:

Lance Evans, Dan Hurley,
Laurie Key & Sarah Roland

EDITOR

Michael Gross
San Antonio, Texas
210-354-1919
lawofcmg@gmail.com

Contents

ASSISTANT EDITOR

Grant Scheiner
Houston, Texas
713-783-8998
grant@scheinerlaw.com
SIGNIFICANT DECISIONS REPORT EDITOR

Features

Kathleen Nacozy
512-507-0115
kathleenacozy@msn.com
DESIGN, LAYOUT, EDITING

Craig Hattersley
TCDLA Home Office
512-646-2733
chattersley@tcdla.com
TCDLA OFFICERS:

21 

Extending Riley and Wurie: Warrant
less Privacy Intrusions on Location
Records of Texas Defendants
Drew Willey w/ Angela Cameron

President

Emmett Harris | Uvalde
President‑Elect

Sam Bassett | Austin
First Vice President

John Convery | San Antonio
Second Vice President

David Moore | Longview
Treasurer

Mark Snodgrass | Lubbock
Secretary

Kerri Anderson-Donica | Corsicana
General Counsel

Patricia J. Cummings | Austin
pcummings@tcdla.com
Executive Director

Joseph A. Martinez
512-646-2726
jmartinez@tcdla.com

26	

Learning the Rules of Evidence
the Hard, Slow Way
Ed & Sara Stapleton

34		

Shifting Burdens of Proof in a
Motion to Suppress
Kyle Therrian

38

Susan Anderson, Dallas
Heather Barbieri, Plano
Rick Berry, Marshall
Fred Brigman III, San Angelo
Clint Broden, Dallas
Jim Darnell Sr., El Paso
Nicole DeBorde, Houston
Emily Detoto, Houston
Donald Flanary III, San Antonio
Stephen Gordon, Haltom City
Deandra Grant, Richardson

Carole Powell, El Paso
Bennie Ray, Austin
R. H. “Ray” Rodriguez Jr., Laredo
Sarah Roland, Denton
John Hunter Smith, Sherman
Edward Stapleton III, Brownsville
Clay Steadman, Kerrville
George Taylor, San Antonio
Gary Udashen, Dallas
Oscar Vega, McAllen
Coby Waddill, Denton
Jani Maselli Wood, Houston

Michael Gross, San Antonio
Melissa Hannah, Lufkin
Theodore Hargrove III, San Angelo
Jo Ann Jacinto, El Paso

Associate Directors

Roberto Balli, Laredo
Bobby Barrera, San Antonio

Steve Keathley, Corsicana

Curtis Barton, Houston

Laurie Key, Lubbock

Michael Head, Athens

Jeanette Kinard, Austin

Susan Kelly, Waco

Adam Kobs, San Antonio

Louis Lopez Jr., El Paso

Michael McDougal, Conroe

Hiram McBeth, Dallas

George Milner III, Dallas
Angela Moore, San Antonio

David Ryan, Houston
Frank Sellers, Lubbock

Bruce Ponder, El Paso

9
11
13
16
19

President’s Message
Executive Director’s Perspective
Off the Back
Federal Corner
Said & Done

Departments
		
4 TCDLA Member Benefits
		
5 CLE Seminars and Events
		 40 Significant Decisions Report

Jeremy Rosenthal, McKinney

David O’Neil, Huntsville
Oscar Peña, Laredo

		
		
		
		
		

Audrey Moorehead, Dallas

Anthony Odiorne, Burnet
Stephanie Patten, Fort Worth

Gerald J. Bierbaum

Columns

DIRECTORS

Marjorie Bachman, Austin

The Means of Mitigation

Monique Sparks, Houston
Courtney Stamper, Waxahachie
Mark Thiessen, Houston

Voice for the Defense (ISSN 0364‑2232) is published monthly, except for January/February and July/August, which
are bi-monthly, by the Texas Criminal Defense Lawyers Association Inc., 6808 Hill Meadow Drive, Austin,
Texas 78736. Printed in the USA. Basic subscription rate is $40 per year when received as a TCDLA member
benefit. Non‑member subscription is $75 per year. Periodicals postage paid in Austin, Texas. Dues to TCDLA
are not deductible as a charitable contribution. As an ordinary business expense the non-deductible portion of
membership dues is 25% in accordance with IRC sec. 6033.

Volume 44 No. 4 • May 2015

POSTMASTER: Send address changes to Voice for the Defense, 6808 Hill Meadow Drive, Austin, Texas 78736.
Voice for the Defense is published to educate, train, and support attorneys in the practice of criminal defense law.
CONTRIBUTORS: Send all feature articles in electronic format to Voice for the Defense, 6808 Hill Meadow Drive,
Austin, Texas 78736, 512-478-2514, fax 512-469-9107, c/o chattersley@tcdla.com.
Statements and opinions published in the Voice for the Defense are those of the author and do not necessarily rep
resent the position of TCDLA. No material may be reprinted without prior approval and proper credit to the
magazine. © 2015 Texas Criminal Defense Lawyers Association.

4 Membership Benefits 4
Strike Force

(assistance to aid lawyers threatened with or incarcerated for contempt of court)

Chair
Reagan Wynn
Co-Chair Nicole DeBorde
District 1
Jim Darnell
Mike R. Gibson
Mary Stillinger
District 2
Tip Hargrove
H. W. Leverett
District 3
Jeff Blackburn
Dan Hurley
Chuck Lanehart
Bill Wischkaemper
District 4
Heather Barbieri

Darlina Crowder
Matthew Goeller
Rick Hagen
Richard Weaver
Don Wilson
Randy Wilson
District 5
Scott Brown
Mark Daniel
Michael Heiskell
Greg Westfall
District 6
Richard Anderson
Clint Broden
Ron Goranson
Bob Hinton
George Milner III
Kevin Ross
Gary Udashen

District 7
Buck Files
Craig Henry
Scrappy Holmes
Tim James
Frank Long
Bobby Mims
David E. Moore
Barney Sawyer

David Frank
Keith Hampton

Oscar Peña
Sheldon Weisfeld

District 10
Don Flannery
Gerry Goldstein
Michael Gross
Michael McCrum
Cynthia Orr

District 13
Mike Aduddell
Travis Kitchens
James Makin
Larry McDougal

District 8
Kerri Anderson-Donica
Michelle Esparza
Steve Keathley
Michelle J. Latray

District 11
Harold Danford
Emmett Harris
Angela Moore
Clay Steadman

District 9
Sam Bassett
Betty Blackwell
David Botsford

District 12
George Altgelt
Joe Connors
Bobby Lerma

 State Motions CD—Newly updated!
New members will receive a comprehensive CD of state forms and
motions, including DWI, post-trial, pretrial, and sexual assault mo‑
tions.
 Brief, Motion, and Memo Bank
A library of the collected tools of the trade from some of the top
criminal defense lawyers in the state.
 Listserves
A partnership to engage community members in areas of significant
decisions, legislative and capital issues/updates, upcoming seminars
and events, and more . . .
 Legislature
A team of lobbyists involved in the legislative effort and keeping
members up to date.
 Ethics Hotline
If you have a question about ethics in criminal defense law, call the
hotline at 512-646-2734 and leave a message. You will receive a call
or several calls within 24 hours.
 Updated iPhone/iPad/Droid/Windows 7 App
An entire library of criminal codes and statutes in the palm of your
hand.
 Voice for the Defense magazine—print and online
A subscription to the only statewide magazine written specifically for
defense lawyers, published 10 times a year.
 Membership Directory (printed or online)
Comprehensive listing of current TCDLA members, print or PDF
version, updated yearly. Online directory updated daily.
 Lawyer Locator
Online directory providing members an opportunity to list up to
three areas of practice for public advertising.
 Expert List
Extensive list of experts for all types of criminal cases, including
investigation, mitigation, and forensics specialists.
 Significant Decisions Report
Professional reports summarizing state and federal cases, emailed
weekly.
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 TCDLA Discounts
Receive significant discounts on CLE seminars and TCDLA publica‑
tions. Discounted liability insurance with Joe Pratt Insurance.
 TCDLA Logo for Member Use
Camera-ready art of the TCDLA logo is now available for use on
business cards, websites, etc.
 Membership Certificate
Display your TCDLA membership with pride! New members will re‑
ceive a personalized certificate by mail. Members of 25 years receive
a special certificate.
 Sprint Discount
Sprint has changed the process in how to receive their 15% discount.
Please fill out the verification form and fax to TCDLA at 512.469.0512
or email to mrendon@tcdla.com and TCDLA will have it submitted to
Sprint.
 Enterprise Car Rental
Ten percent discount for members. Enterprise is the largest r ental car
company in North America in terms of locations and number of cars,
while providing the highest level of customer service. The corporate
account number for TCDLA members is 65TCDLA. You may contact
your local office directly or visit www.enterprise.com. When booking
online, enter your location, date, time, & the corporate account number.
You will then be asked for your discount ID, which is the first three let‑
ters of TCDLA (TCD). Make your reservation at Enterprise Rent-a-Car.
 Subscription Services Inc.
Fifty percent discount off the cover price of more than 1,000 maga‑
zines, including Newsweek, New Yorker, Texas Monthly, etc. Visit
www.buymags.com/attorneys.
 State Motions CD
New members will receive a comprehensive CD of state forms and mo‑
tions, including DWI, post-trial, pretrial, and sexual assault motions.
 Resources
Expansive library of research papers from renowned criminal de‑
fense lawyers and other valuable information and sites.
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Register online at www.tcdla.com

 June 2015
June 17
CDLP | Public Defenders Training
San Antonio, TX

 August 2015
August 6–7
CDLP | Innocence for Lawyers
Austin, TX

 October 2015
October 7–11
TCDLA | Round Top V
Round Top, TX

June 18
CDLP | Capital Update
San Antonio, TX

August 21
TCDLA | 13th Annual Top Gun DWI
Houston, TX

October 1–2
CDLP | 13th Annual Forensics
Dallas, TX

June 18–20
TCDLA | 28th Annual Rusty Duncan
Advanced Criminal Law Course
*Open to all
San Antonio, TX
Scholarships available

August 28
CDLP | Winning Trial Strategies |
co-sponsored with San Antonio
Criminal Defense Lawyers
Association
San Antonio, TX

October 1–2
CDLP | Innocence
Dallas, TX

June 20
TCDLA | Annual Board Meeting**
San Antonio, TX

 September 2015
September 10–11
TCDLA | Successfully Defending
Child Physical Abuse
& Child Death Cases
Dallas, TX

Corpus Christi, TX

September 11
TCDLA | Defending Juveniles
Dallas, TX

 November 2015
November 6
CDLP | Nuts ’n’ Bolts | co-sponsored
with San Antonio Criminal Defense
Lawyers Association
San Antonio, TX

October 23
CDLP | Upholding Justice One Client
at a Time

 July 2015
July 8
CDLP | Training the Trainers
South Padre Island, TX
July 8–12
TCDLA | Members Retreat
South Padre Island, TX
July 9–10
CDLP | Training Your Defense
Team to Win
South Padre Island, TX
July 11
CDLP/TCDLEI/TCDLA | Orientation
South Padre Island, TX
July 17
TCDLA | 2nd Annual Lone Star
DWI: Drugs
Austin, TX

September 12
TCDLA Board and CDLP and
Executive Committee Meetings
Dallas, TX
September 18
CDLP | Upholding Justice One Client
at a Time

El Paso, TX
September 25
CDLP | Upholding Justice One Client
at a Time

Amarillo, TX

October 30
CDLP | Upholding Justice One Client
at a Time

Laredo, TX

Seminars sponsored by CDLP are funded
by the Court of Criminal Appeals of Texas.
Seminars are open to criminal defense
attorneys; other professionals who support
the defense of criminal cases may attend
at cost. Law enforcement personnel and
prosecutors are not eligible to attend.
TCDLA seminars are open only to criminal
defense attorneys, mitigation specialists,
defense investigators, or other professionals
who support the defense of criminal cases.
Law enforcement personnel and prosecutors
are not eligible to attend unless noted
“*open to all.”
**Open to all members

Note: Schedule and dates subject to change. Visit our website at www.tcdla.com for the most up-to-date information.
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CLE in the Sun
2015
Members Trip to
South Padre Island July 8-11
Join President Sam Bassett for the 2015 Members Retreat and enjoy some
fun in the sun on South Padre Island with CLE. Space is limited, so book now!
Select all events—4 fun days in the sun:
$103 Adults: #_____ = $_____, $57 Kids (under 12): #_____ = $_____
Wednesday, July 8, 6:45 pm, Dinner at Sea Ranch: Includes tea, appetizers, salad, and sinful seafood platters with sides
while enjoying the great company of your President, Sam Bassett. Located on S. Padre Blvd.
$40 Adults: #_____ = $_____, $15 Kids (under 12): #_____ = $_____
Thursday, July 9, 12:45 pm, Beach Bar-b-que: Bill Trantham and the Outlaw Grillers will barbecue a feast you don’t want
to miss. Food and beverages will all be included. Bring the entire family out to enjoy the day. Located Beach Access #5
Free! Adults: #_____, Kids: #_____
Friday, July 10, 3:00–5:00 pm, Sand Castle Lessons/Building: Adults and kids learn to build the castles of your dreams using
3 simple steps—no previous experience or creative ability is necessary. Our job is to make sure that in two hours you have all the skills
you will need for a lifetime of building on the beach. Located at hotel.
$10 Adults: #_____ = $______, $10 Kids (under 12): #_____ = $_____
Friday, July 10: 7:00 pm, Breakaway Dinner Cruise: Private two-hour cruise for TCDLA, with a sunset dolphin watch, dinner
and fireworks. Dinner includes Barbecue Beef Brisket, Barbecue Chicken, Ranch-Style Beans, Macaroni Salad, Potato Salad, Sliced
Bread, Pickles, Jalapeños, and Tea. Adult beverages provided or bring your own! Located at Port Isabel.
$33 Adults: #_____ = $_____, $22 Kids (under 12): #_____ = $_____
Saturday, July 11, 7:00 pm, Luau with the Bassetts: Join us for a beach luau while we roast a whole pig. Enjoy a feast for
kings and queens while watching hula dancers and a fire dancer. Come get a lei from President Sam Bassett! Located at hotel.
$20 Adults: #_____ = $_____, $10 Kids (under 12): #_____ = $_____
Register for seminar with CLE too:
Wednesday, July 8: Trainers of Trainers: 8 am–3 pm
Thursday/Friday, July 9–10: 8 am–12 pm—Training Your
Defense Team to Win
Saturday, July 11: TCDLA/TCDLEI/CDLP Orientation

q $35

Pearl South Padre

q $75
q free

Contact Information

Name _____________________________________________________ Bar Number ____________________________________
Street Address ________________________________________ City ___________________ State ____ Zip _______________
Phone ___________________________ Fax ___________________________ Email ____________________________________

Payment Information (send to 6808 Hill Meadow Drive, Austin, TX 78736, or fax w/ credit card info to 512-469-0512)
q Check enclosed (payable to TCDLA)
q Visa q Mastercard q American Express q Discover

Total: $_________

________________________________________________________________________________________________________________________
Credit card number
Expiration date
________________________________________________________________________________________________________________________
Name on card
Signature
A070815
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 INSTANT ON-LINE SR-22 
(PROCESSED and PRINTED in as little as 5 MINUTES!!!)

www.conceptSR22.com

AN ABSOLUTELY FREE SERVICE FOR YOUR FIRM
A revolutionary new way to provide the Texas SR-22 that will save you and your staff valuable
time while also saving your clients money. No more waiting for your client to get that SR-22 to
your staff, it’s always readily available at your fingertips.
INSTANTLY! allows your Client to purchase and print the Texas SR-22 from ANY
computer — ANY time.
SAFELY! uses an Operator’s Policy to protect your Client’s relationship with their current
insurance provider.
WITHIN 10 MINUTES! emails the original SR-22 to your Client, the Texas DPS AND
your office.
IMMEDIATELY! allows you and your staff to access and print the Texas SR-22 from
our website.
UNMATCHED! rates and plans will save your Clients money over traditional methods.

Please go online or call Jay Freeman today for more information:

www.conceptSR22.com
From: ACCURATE CONCEPT INSURANCE
Dallas: 972-386-4386  Toll Free: 800-967-4386
Advertisement

Emmett Harris

A Swan Song

T

President’s
Message

here is an ancient belief that swans, though silent or not so musical during life, sing a
beautiful song just before death. Thus the metaphorical phrase describing a final ges‑
ture, effort, or performance given just before death or retirement. This will be mine. While I
certainly have no plan to die, I do plan to step aside at Rusty Duncan and welcome Mr. Sam
Bassett as our next President of TCDLA. He has been and will continue to be a fine leader
of our association. Now as I toddle off the stage let me leave these few thoughts with you.
First of all I thank Joseph Martinez and his staff for their encouragement and support
during this last year. They are remarkable people who understand what TCDLA is all about
and who are absolutely dedicated to our purposes. There is not enough ink in the word pro‑
cessor to list all of their contributions. They treated me with kindness and professionalism
on every step of the way.
Then to my executive committee a standing ovation is due. They are: Sam Bassett, John
Convery, David Moore, Mark Snodgrass, Kerri Donica, Michael Gross, Susan Kelly, Edward
Mallett, and Bill Harris. Not only did they serve at our quarterly board meetings, but they
also spent countless hours on a zillion telephone conferences working with me on the pesky
kind of problems that came along. Their patience and wisdom were amazing.
This was a legislative year, and we were well served by Mark Daniel, Chair of our Leg‑
islative Committee, Allen Place, Patricia Cummings, David Gonzalez, and Kristin Etter. We
had strong and effective voices speaking for us in Austin.
Thank you to all of the course directors who organized our seminars; to our CDLP com‑
mittee, led by the wonderful Jani Maselli Wood; to Kameron Johnson, our TCDLEI chair;
and to Robb Fickman for continuing our Independence Day readings.
Our CLE work is simply unrivaled. Grant Scheiner and Danny Easterling continue to
carry Top Gun in Houston. Larry Boyd did great work recently in Arlington. Mark Thiessen
and Deandra Grant continue to show the way to take science into the courtroom. In short,
there is no other DWI training that can approach the excellence of ours. Again, thanks to
Bobby Mims we are enjoying a good team effort at MSE in New Orleans. Tony Vitz stepped
into the gap and led our psychodrama program to its best event yet at Round Top.

Nicole DeBorde, Casie Gotro, and Stan Schneider have
valiantly come to the aid of our fellow criminal defense lawyer,
David Dow. I believe that you will hear from them at Rusty.
In short, TCDLA is living up to the motto—United We
Stand.
And now, a few more words about Joseph. I spoke with him
almost daily this past year. Perhaps only a past president can
fully understand what Joseph does and who he is. He is more
than an extraordinary executive director. He is a good human
being with a huge heart. I had occasions to watch him reach out

Regular Members
Brittany Darby, Killeen
Sean R. Darvishi, Houston
Andrew John Decker, Aledo
Joan Durkin, Bedford
Thomas David Flanagan, Austin
Avia Rice Gauthier, Richardson
Ryan Keith Lee, Rockwall
Sanjay Minocha, Dallas

to members who were in crisis and see his heart breaking for
people who were hurting. He loves us and is committed, heart
and soul, to this association.
So, from one retiring, but definitely not dying, swan to the
rest of the marvelous swans of TCDLA, I bid a fond farewell.
TCDLA is united and stronger than ever. See you, my heroes,
at Rusty Duncan in San Antonio. Vaya Con Dios.
Emmett Harris

Pamela Panasiuk, Little Rock
Thomas Ross, Houston
Dan Simmons, Nacogdoches
Danny Leon Stokes Jr., Waco
Lisa Shapiro Strauss, Houston
Sunil Sundaran, Carrollton

Affiliate Member
Rachel M. Perez, Bellaire
Student Members
Derek Ritchie, Austin
Al Rowland, Plano

Public Defender Member
Jessica Day, Friendswood

TCDLA Policy for Advertising in Voice for the Defense
1. All advertisements in the Voice for the Defense publication must be beneficial
to individual members of TCDLA or TCDLA members’ clients.
2. All advertisements in the Voice for the Defense publication must not be in
direct competition with the practice of any other member in providing legal
services.
3. The Editor of the Voice for the Defense shall have final authority for approval or
denial of any submitted advertisement on the basis of content or propriety.
Call 512.478.2514 or write for our revised media kit.
6808 Hill Meadow Drive
Austin, Texas 78736

Joseph A. Martinez

S

Executive
Director’s
Perspective

pecial thanks to Jani Maselli Wood (Houston) and Stan Schwieger (Waco), our course
directors for our CDLP Training Your Defense Team to Win CLE, held in Waco in April.
Thanks to the McLennan County Criminal Defense Lawyers Association and their fabulous
support of the seminar and TCDLA. Thanks to everyone’s help we had 111 attendees.
Special thanks to Jani Maselli Wood (Houston) and David Moore (Longview), our course
directors for our CDLP Training Your Defense Team to Win held in Longview in April.
Thanks to their help we had 48 attendees.
Special thanks to Thomas Keyser, President of San Antonio Bar Association (SABA),
for allowing TCDLA/CDLP to co-sponsor the 52nd Annual Semaan Seminar held in San
Antonio. Special thanks to John Convery (San Antonio) for his support in bringing the two
organizations to work together. Thanks to Jimmy Allison, Executive Director of SABA, for
all of his support. Thanks to everyone’s help we had 186 attendees.
Special thanks to Deandra Grant and Larry Boyd, our course directors for the 8th An‑
nual DWI Defense Project held in Arlington. Thanks to them and their outstanding lineup
of speakers we had an outstanding turnout.
The TCDLA Board of Directors invites you to attend the 44th Annual TCDLA Members
Meeting on Saturday, June 20, 2015, 15 minutes after adjournment of the 28th Annual Rusty
Duncan Advanced Criminal Law Course. This should be approximately at 12:00 pm in Ball‑
room B of the Henry B. Gonzalez Convention Center in San Antonio. The 28th Annual Rusty
Duncan Advanced Criminal Law Course is being held June 18–20, 2015, in San Antonio.
Summer is rapidly approaching and TCDLA has CLE scheduled throughout the hot
summer months. Here is what is scheduled:
Do you need CLE credit and can’t attend our seminar training? Please call the Home

July 8

South Padre Island

Training the Trainers (for those who want to speak at a CDLP or TCDLA seminar)

July 9–10

South Padre Island

Training Your Defense Team to Win

July 17

Austin

2nd Annual Lone Star DWI

August 6–7

Austin

Innocence Training

August 21

Houston

13th Annual Top Gun

August 28

San Antonio

Nuts ’n’ Bolts, Co-sponsored with the San Antonio Crimin
 al Defense Lawyers
Association

Office for a list of the DVDs and accompanying CLE credit.
Don’t have a local criminal defense bar in your area? Would
like to re-energize and jump-start your organization? Are you
interested in forming a local criminal defense bar? Need help
getting organized? Please contact Susan Anderson (Dallas),

seapd@aol.com, Laurie Key (Lubbock), lauriekeylaw@gmail
.com, or Carmen Roe (Houston), carmen@carmenroe.com,
co-chairs of the TCDLA Affiliate Committee.
Good verdicts to all.

Cattle Call!
We need your donations for the annual Rusty
Duncan Silent Auction. Last year we raised
more than $10,000 for scholarships! Thanks for
your help! Contact Melissa Schank to donate.
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David Guinn

Stephen Gustitis
Off the Back

T

rial lawyers are masters of disguise. They learn to shroud fear, surprise, uncertainty, and
a plethora of other emotions that might damage their credibility with jurors or a posi‑
tion of strength with an adversary. Similarly, those same skills enable them to conceal the
repercussions of a dark side of practicing law. Stress, depression, mental illness, and substance
abuse. These struggles are reality for many of our colleagues. There is help, thankfully. But
the path toward healing begins with a frank discussion of this life-threatening problem.
Attorneys are prone to depression. Our pursuit of excellence is a jealous mistress. We
are generally perfectionists, loners, and exceedingly competitive. Our profession is uncom‑
monly stressful as we compel ourselves to perform at high levels. Moreover, equally talented
professionals oppose us by working to deconstruct our best efforts. Adversity is our stock-intrade. Imagine a surgeon entering the operating room to save an injured child. Then envision
their angst as a second, equally talented physician enters the room, but now assigned to kill
the patient.
We become workaholics to manage clients in crisis. Our caseloads become overwhelming.
Anger works its way home to our families. Treasured hobbies go by the wayside. Vacations
cease. We stop socializing because we believe we haven’t the time. Our chief source of joy
becomes winning the next case. Lest we forget the age-old adage that “all glory is fleeting.”
Lawyers ranked fourth when the proportion of suicides in the profession was compared
to suicides in all other occupations.1 Lawyers were 3.6 times more likely to suffer from depres‑
sion than non-lawyers.2 Victims tended to be trial attorneys and men of middle age. CNN’s
review of 50 state bar associations found eight associations so concerned about suicides
that they took measures to stop the deadly pattern.3 California, Montana, Iowa, Mississippi,
Florida, South Carolina, and North Carolina added a “mental health” component to manda‑
tory continuing legal education.
Aren’t lawyers meant to be super-human? We are not supposed to have these problems
. . . but we do. Self-medication begins with a drink to numb the stress of a stomach-knotting
day. Libations become a habit. Then a way of life. We stop returning client phone calls. We
begin appearing late for court. We find ourselves before grievance committees. Strikingly,
the stigma attached to depression, anxiety, and mental illness prevents us from seeking help.

Gratefully, our State Bar offers support through the Texas
Lawyers Assistance Program (TLAP) at (800)343-8527. These
conversations are confidential, including the caller’s identity.
Without proper intervention and treatment, substance abuse and
mental illness are both chronic health conditions that worsen
over time. Consequently, TLAP provides confidential support
and referrals for lawyers, law students, and judges who are ex‑
periencing issues with substance use and/or mental health. It
provides peer assistance programs and customized CLE and
education. TLAP also provides monitoring services for attorneys
whose licenses are on probationary status resulting from chemi‑
cal dependency or mental health issues. Lastly, TLAP volunteers
are dedicated men and women who are in recovery themselves
and who aspire to support colleagues in crisis.
Do not acquiesce to your master of disguise. Please don’t
allow the stigma of depression and mental illness to dissuade you
from seeking help. Call TLAP for yourself or call for a friend.
(800)343-8527

Notes
1. Weiss, Debra Cassens. “State bars battle lawyer depression; legal profes‑
sion ranks fourth in suicide rate.” ABA Journal Online, 22 January 2014. Web.
2. Trenary, Elizabeth. “Lawyers and Depression: Understanding the Con‑
nection.” University of Miami Law Review Online, 17 February 2014. Web.
3. Flores, Rosa; Arce, Rose Marie. “Why are lawyers killing themselves?”
CNN Online, 20 January 2014. Web.

Stephen Gustitis is a criminal defense lawyer in Bryan-College
Station. He is Board Certified in Criminal Law by the Texas
Board of Legal Specialization. He is also a husband, father, and
retired amateur bicycle racer.
“Off the Back” is an expression in competitive road cycling
describing a rider dropped by the lead group who has lost the
energy-saving benefit of riding in the group’s slipstream. Once
off the back the rider struggles alone in the wind to catch up.
The life of a criminal defense lawyer shares many of the characteristics of a bicycle rider struggling alone, in the wind, and
“Off the Back.” This column is for them.
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Buck Files

I

n the December edition of the Voice, I wrote about the Supreme Court granting certiorari
in Rodriguez v. United States, ___S.Ct.___, (U.S. 2014), 2014 WL 1766135. I was correct
then in predicting that this could be a huge case. It involved a traffic stop prolonged for less
than ten minutes while everyone waited for the arrival of a backup officer so that a drug dog
could do his sniffing. The United States Court of Appeals for the Eighth Circuit found this
to be a de minimis intrusion, not in violation of the Fourth Amendment.
I did not, however, realize that the Supreme Court would go as far as it did in deciding
this case. On April 21st, the Supreme Court held that:
Police may not extend an otherwise-completed traffic stop, absent reasonable suspicion, in
order to conduct a dog sniff, abrogating U.S. v. Morgan, 270 F.3d 625, U.S. v. $404,905.00
in U.S. Currency, 182 F.3d 1014.

Rodriguez v. U.S., ___ S.Ct. ___, 2015 WL 1780927 (2015) Ginsburg, J., delivered the opinion
of the Court, in which Roberts, C. J., and Scalia, Breyer, Sotomayor, and Kagan, JJ., joined.
Kennedy, J., filed a dissenting opinion. Thomas, J., filed a dissenting opinion, in which Alito,
J., joined, and in which Kennedy, J., joined as to all but Part III. Alito, J., filed a dissenting
opinion.

Federal
Corner

[The Facts in Rodriguez]
Officer Struble observed Rodriguez’s car as it veered off the shoulder of a highway for
one or two seconds and then jerked back onto the highway. He initiated a traffic stop and
obtained Rodriguez’s license, registration and proof of insurance. Rodriguez explained that
had swerved to avoid a pothole. Struble went to his patrol car and completed a records check
on Rodriguez. He returned to Rodriguez’s car, obtained the passenger’s identification, and
asked where they had been. After receiving an explanation, he returned to his patrol car,
completed a records check on the passenger and called for a second officer for back-up.
After Officer Struble had returned Rodriguez’s license, registration, and proof of in‑
surance to him, he issued a written warning to Rodriguez. With no additional information
available to him and after the written warning had been handed to Rodriguez, Officer Struble
asked Rodriguez’s permission to have his drug dog—Floyd—walk around his car. Rodriguez
refused consent and everyone waited for the second officer to arrive. When he did, Floyd
walked around Rodriguez’s car and—surprise—alerted to the presence of drugs. A search
of Rodriguez’s car revealed a large bag of methamphetamine.

After Rodriguez was indicted for violations of 21 U.S.C.
§§ 841 (a)(1) and 841 (b)(1), his lawyer filed a motion to suppress
the evidence seized during the traffic stop. A hearing was held
by United States Magistrate Judge F. A. Gossett, who recom‑
mended to United States District Judge Joseph Bataillon of the
United States District Court for the District of Nebraska that
he deny Mr. O’Connor’s motion to suppress the evidence. Judge
Bataillon did so, adopting the findings and recommendations
of Judge Gossett.
Rodriguez entered a conditional guilty plea and then ap‑
pealed the denial of his motion to suppress the evidence. A panel
of the United States Court of Appeals for the Eighth Circuit
[Wollman (who authored the opinion of the Court), Collton, and
Gruender, Circuit Judges] affirmed the District Court, holding
that the delay caused by the dog sniff did not violate the defen‑
dant’s Fourth Amendment right to be free from unreasonable
seizures. U.S. v. Rodriguez, 741 F.3d 905 (8th Cir. 2014)
Justice Ginsburg’s opinion contains, in part, the following:
[An Overview of the Opinion]
In Illinois v. Caballes, 543 U.S. 405, 125 S.Ct. 834, 160 L.Ed.2d
842 (2005), this Court held that a dog sniff conducted
during a lawful traffic stop does not violate the Fourth
Amendment’s proscription of unreasonable seizures. This
case presents the question whether the Fourth Amendment
tolerates a dog sniff conducted after completion of a traffic
stop. We hold that a police stop exceeding the time needed
to handle the matter for which the stop was made violates
the Constitution’s shield against unreasonable seizures. A
seizure justified only by a police-observed traffic violation,
therefore, “become[s] unlawful if it is prolonged beyond
the time reasonably required to complete th[e] mission” of
issuing a ticket for the violation. Id., at 407, 125 S.Ct. 834.
The Court so recognized in Caballes, and we adhere to the
line drawn in that decision.
***
[Why the Supreme Court Granted Certiorari]
We granted certiorari to resolve a division among lower
courts on the question whether police routinely may ex‑
tend an otherwise-completed traffic stop, absent reasonable
suspicion, in order to conduct a dog sniff. 573 U.S. ___,
135 S.Ct. 43, 189 L.Ed.2d 896 (2014). Compare, e.g., United
States v. Morgan, 270 F.3d 625, 632 (C.A.8 2001) (post‑
completion delay of “well under ten minutes” permissible),
with, e.g., State v. Baker, 2010 UT 18, 13, 229 P.3d 650, 658
(2010) (“[W]ithout additional reasonable suspicion, the
officer must allow the seized person to depart once the
purpose of the stop has concluded.”).

[Seizures for Traffic Violations]
A seizure for a traffic violation justifies a police investigation
of that violation. “[A] relatively brief encounter,” a routine
traffic stop is “more analogous to a so-called ‘Terry stop’
. . . than to a formal arrest.”
***
Like a Terry stop, the tolerable duration of police inquiries
in the traffic-stop context is determined by the seizure’s
“mission”—to address the traffic violation that warranted
the stop . . . and attend to related safety concerns.
***
Because addressing the infraction is the purpose of the
stop, it may “last no longer than is necessary to effectuate
th[at] purpose.”
***
Authority for the seizure thus ends when tasks tied to the
traffic infraction are—or reasonably should have been—
completed.
***
[The Caballes and Johnson Cases]
Our decisions in Caballes and Johnson heed these con‑
straints. In both cases, we concluded that the Fourth
Amendment tolerated certain unrelated investigations that
did not lengthen the roadside detention. Johnson, 555 U.S.,
at 327–328, 129 S.Ct. 781 (questioning); Caballes, 543 U.S.,
at 406, 408, 125 S.Ct. 834 (dog sniff). In Caballes, however,
we cautioned that a traffic stop “can become unlawful if it is
prolonged beyond the time reasonably required to complete
th[e] mission” of issuing a warning ticket. 543 U.S., at 407,
125 S.Ct. 834. And we repeated that admonition in Johnson:
The seizure remains lawful only “so long as [unrelated]
inquiries do not measurably extend the duration of the
stop.” 555 U.S., at 333, 129 S.Ct. 781.
***
[What an Officer May Do After a Traffic Stop]
An officer, in other words, may conduct certain unrelated
checks during an otherwise lawful traffic stop.
***
[He] may not do so in a way that prolongs the stop, absent
the reasonable suspicion ordinarily demanded to justify
detaining an individual.
***
[An Officer’s Mission After a Traffic Stop]
Beyond determining whether to issue a traffic ticket, an of‑
ficer’s mission includes “ordinary inquiries incident to [the
traffic] stop.” Caballes, 543 U.S., at 408, 125 S.Ct. 834. Typi‑
cally such inquiries involve checking the driver’s license,

determining whether there are outstanding warrants against
the driver, and inspecting the automobile’s registration and
proof of insurance.

be justified on the same basis. Highway and officer safety are
interests different in kind from the Government’s endeavor
to detect crime in general or drug trafficking in particular.

***
These checks serve the same objective as enforcement of
the traffic code: ensuring that cars on the road are operated
safely and responsibly.

***
The reasonableness of a seizure, however, depends on what
the police in fact do.

***
[A Dog Sniff is Not an Ordinary
Incident of a Traffic Stop]
A dog sniff, by contrast, is a measure aimed at “detect[ing]
evidence of ordinary criminal wrongdoing”
***
Candidly, the Government acknowledged at oral argument
that a dog sniff, unlike the routine measures just mentioned,
is not an ordinary incident of a traffic stop . . . Lacking the
same close connection to roadway safety as the ordinary
inquiries, a dog sniff is not fairly characterized as part of
the officer’s traffic mission.
***
[The Eighth Circuit’s De Minimis Rule]
In advancing its de minimis rule, the Eighth Circuit relied
heavily on our decision in Pennsylvania v. Mimms, 434 U.S.
106, 98 S.Ct. 330, 54 L.Ed.2d 331 (1977).
***
In Mimms, we reasoned that the government’s “legitimate
and weighty” interest in officer safety outweighs the “de
minimis ” additional intrusion of requiring a driver, already
lawfully stopped, to exit the car.
***
The Eighth Circuit . . . believed that the imposition here
similarly could be offset by the Government’s “strong in‑
terest in interdicting the flow of illegal drugs along the
nation’s highways.”
***
Unlike a general interest in criminal enforcement, however,
the government’s officer safety interest stems from the mis‑
sion of the stop itself. Traffic stops are “especially fraught
with danger to police officers.”
***
On-scene investigation into other crimes, however, detours
from that mission.
***
So too do safety precautions taken in order to facilitate
such detours.
***
Thus, even assuming that the imposition here was no more
intrusive than the exit order in Mimms, the dog sniff could not

***
[The Critical Question in Dog Sniff Cases]
The critical question, then, is not whether the dog sniff
occurs before or after the officer issues a ticket . . . but
whether conducting the sniff “prolongs”—i.e., adds time
to—“the stop.”
***
[The Eighth Circuit Did Not Review the District Court’s
Finding on Individualized Suspicion]
The Magistrate Judge found that detention for the dog
sniff in this case was not independently supported by
individualized suspicion, see App. 100, and the District
Court adopted the Magistrate Judge’s findings, see id., at
112–113. The Court of Appeals, however, did not review
that determination.
***
[Why This Case Goes Back to the Eighth Circuit]
The question whether reasonable suspicion of criminal ac‑
tivity justified detaining Rodriguez beyond completion of
the traffic infraction investigation, therefore, remains open
for Eighth Circuit consideration on remand.
***
[The Supreme Court’s Conclusion]
For the reasons stated, the judgment of the United States
Court of Appeals for the Eighth Circuit is vacated, and the
case is remanded for further proceedings consistent with
this opinion.

My Thoughts
7 What an interesting split of the Justices—but any five are

enough for an opinion;
7 Considering the number of drug cases that begin with a

traffic stop, Rodriguez will become a familiar case for judges
and lawyers; and,
7 Now the battle will continue to be fought on whether the
arresting officer had reasonable suspicion of criminal activ‑
ity so that he might prolong the traffic stop.
Buck Files, a member of TCDLA’s Hall of Fame and past president of the State Bar of Texas, practices in Tyler, Texas, with the
law firm Bain, Files, Jarrett, Bain & Harrison, PC.

 In March, Patty Tress, Lisa Fox, and Oni Groves received
a not guilty verdict on a murder case in Dallas County. In
a hard-fought battle over 5 days of testimony and many
hearings, the jury heard very little testimony as the defense team came prepared with the rules of evidence and
objections to evidence. After deliberating for 3 hours, the
jury returned the two-word verdict. The jurors stated they
did not believe any witnesses except the medical examiner about the deceased being shot. That was the only
uncontested issue.
In April, Lisa Fox received a not guilty on an Aggravated
Assault Family Violence case in Dallas County. The jury
returned the verdict after 5 hours of deliberation. Her client had been in jail for 2 years.
Also in April, Patty Tress won a Motion to Set Aside the
Indictment in an Assault Family Violence enhanced case.
The issue was that the prior alleged assault family violence
had the affirmative finding struck through on the judgment. Judge Bailey determined that while a negative finding is not required per the Code, the language being struck
through on a judgment is the same as a negative finding,
and the State was collaterally estopped from pursuing this
enhancement. Good work, team.
 Paul D. Key of McKinney heard the two-word verdict in
a capital murder case. D was father of Down syndrome
three-month-old who died after six hours in the ER—no
external signs of injury. ME declared subscapular hemorrhange an “impact point.” D had no record and had been
married for ten years to mother, with two other children.
Child had history of apnea, respiratory distress, choking,
documented in 1,500 pages of hospital records. Forensic
MD for Paul testified that a hypoxic event wherein baby
stopped breathing then was revived led to hemorrhage.
State couldn’t refute, resorting to ad hominem attacks as
they had no other evidence to support the charge. Paul
cited help from Mark Griffith, Joseph Connors, and Sarah
Roland, but it was some fine courtroom work on his part.
The jury only deliberated for 2½ hours to find for D. Congratulations, Paul.

 Kudos to former TCDLA president Cynthia Orr for her
work in the Hannah Overton case. In April, the Nueces
County DA dismissed charges against Overton, who
has served seven years of her sentence, after examining the evidence. Overton was granted a new trial in
September 2014 after the CCA found that key evidence
was withheld from the jury that could have changed the
outcome—including testimony from a salt poisoning
expert who suggested the boy’s death was the result of an
existing medical condition and not an intentional act by
Overton. Cynthia put in long hours convincing the DA’s
office that the scientific assumptions made originally were

Scholarships & Judge Stipends
for Rusty Duncan
The Texas Court of
Criminal Appeals is providing a limited number
of travel stipends for
judges to attend TCDLA’s
28th Annual Rusty Duncan Advanced Criminal
Law Course June 18–20,
2015. TCDLA has been
advised that judges can
request reimbursement
for their travel expenses
(including transportation,
meals, and lodging)—not
to exceed $500. Tuition
is waived for USB, and a book is available for additional
charge. The host hotel is the Hyatt Regency. A room block
has been set aside for judges at the government rate. The
link to apply for scholarships is available on our website,
www.tcdla.com. Judges may use this link to apply:
http://eseries.tcdla.com/surveys/judgesschol.html

bogus—and that many of the prosecution witnesses had
now reversed position and were willing to testify for the
defense. Cynthia praised the DA for doing “the right thing,
not the easy thing,” but it was through her persistence and
diligence that this came about. Congratulations, Cynthia.
 TCDLA’s Danny Easterling won two big dismissals in the
337th just before trial on PCS of 2 kilos of cocaine and
225 pounds of marijuana. The case involved a traffic
stop where dope was found in the trunk. The DA accepted his argument there were insufficient affirmative
links and a prolonged detention before consent to search
was granted. The new SCOTUS case Rodriguez v. United
States was a timely case for his client this week. Kudos,
Danny, on a big win.
 Kudos to Baylor Law School, which has been selected
to receive the 2015 American Bar Association (ABA) Pro
Bono Publico Award, making it only the third law school
in the nation to be honored with the award since 1984.
Since 2010, Baylor law students have devoted more
than 3,600 hours to pro bono efforts. The ABA Standing
Committee on Pro Bono and Public Service presents five
awards to individual lawyers and institutions in the legal
profession that have demonstrated outstanding commitment to volunteer legal services for the poor and disadvantaged. Baylor will be recognized at the ABA annual
meeting on August 1.
 Katherine Scardino, recipient of TCDLA’s 2011 Percy
Foreman Lawyer of the Year Award, was honored again in
March, this time by Center for American and International
Law (CAIL), with the Niland-Wischkaemper Award. It’s
presented to lawyers who have dedicated themselves to
the defense of those charged with capital crimes—named
in honor of John Niland and Philip Wischkaemper. (John
and Philip, recipients in 2010 of the formerly named Atticus Finch Award, were honored by having the award
renamed because of their outstanding contributions to
capital defense throughout their careers.) Katherine became the latest recipient and was lauded in the ceremony
as number one in Texas for the number of capital cases
tried and the number of clients kept off death row. Congratulations for the honor, Katherine, well deserved in a
career fighting for justice.

Join us on twitter @tcdla!
If you are interested in
tweeting for TCDLA,
contact Melissa
Schank at
mschank@tcdla.com.

William A. White
William White of Austin passed away in May at
the age of 69. A Fort Worth native, Bill received
a degree in government from the University of
Texas in 1974 and a JD from St. Mary’s University
in 1976. He began his career in 1977 with a
yearlong judicial clerkship at the Texas Court of
Criminal Appeals, then was hired at the Travis
County district attorney’s office (a notable
achievement itself, as everyone wanted to work in
Austin), serving as the felony court trial chief from
1978 to 1979 before opening up his own private
practice. In a storied career, Bill represented such
prominent clients as former U.S. House leader
Tom DeLay and capital murder exoneree Michael
Morton. His thorough and subtle questioning of
Williamson County prosecutor Ken Anderson in
a hearing the day before that 1987 trial helped set
up Morton’s exoneration 25 years later. Bill once
said that his greatest achievement in life was his
daughter, Allison—a testament, former TCDLA
president and Hall of Famer David Botsford says,
of his kind nature. Says David, who officed with
Bill: “He’d always make time to help those who
sought his sage advice, and he always saw issues
in cases that most of us would never see. He will
be sorely missed.”

Extending Riley and Wurie:
Warrantless Privacy Intrusions on
Location Records of Texas Defendants

Drew Willey
with significant contributions from Angela Cameron,
HCPDO Appellate Division

R

iley and Wurie are unanimous wins for the Fourth Amend‑
ment.1 Law enforcement is now required to obtain a war‑
rant before searching cell phones incident to arrest. While the
ruling is specifically limited to cell phone searches incident to
arrest, the determinations about citizens’ privacy in cell phones
could be extended, if argued for. Particularly, we could obtain
a warrant requirement for location data collected through cell
phone companies from cell phone use. While a seemingly narrow
situation, prosecutors all over the country use this information
to further their theories. This extension of cell phone privacy
would be another great win for the Fourth Amendment.
Technological advances have created “modern cell phones,
which are now such a pervasive and insistent part of daily life
that the proverbial visitor from Mars might conclude they were
an important feature of human anatomy.” 2 Justice Roberts’ indepth analysis of cell phone advancements was a refreshing
nod from the Court to realities of the real world and created
a warrant requirement the general public may have assumed
already existed. However, our right to privacy is still being put
to the test by law enforcement.

We keep and conduct a huge amount of private information
exchange on our cell phones and smart phones through cell
phone companies. Currently, law enforcement is obtaining our
private and personal information from cell phone companies
through a lowered standard of scrutiny. Particularly, cops are
tracking individuals’ locations without their knowledge through
their cell phones by obtaining the information from cell phone
companies, and they can do so without a warrant! The statutes
surrounding this area of law are often worded unclearly, because
the drafters do not have the knowledge about the technology
necessary to be clear, or the technology advances too fast for the
wording to be relevant in the slowly approved statutes. Generally,
cops will pursue their agendas with the maximum capabili‑
ties the law allows, even pushing the envelope too far in some
cases. For this reason, it is imperative for statutes and courts’
interpretations to adequately protect our rights.
The cases on point are at times hard to understand, but
this issue boils down to whether citizens have a reasonable ex‑
pectation of privacy in their cell phone location information. If
not, this information constitutes business records or a release

of privacy expectation to a third party, and it is let in at trial. If
we do have that expectation of privacy, the acquisition of this
information constitutes a search and does not fall within an ex‑
ception for a warrant, thus requiring a showing of probable cause.
Much of the debate on this issue focuses on federal law, so
this article first argues for a warrant requirement under federal
law. However, the later discussion of Texas law is also important
to keep in mind whenever making this argument, depending
on how the prosecution is attempting to justify its warrantless
acquisition of cell phone location information.

The United States Code
& the Federal Constitution

This bill does not address the wording in § 2703 that law enforce‑
ment currently uses to justify obtaining location information.
The separation of this geolocation protection from § 2703, and
inclusion in a different chapter, indicates that geolocation infor‑
mation was not intended to be covered by the words “record or
other information.” Therefore, § 2703 does not currently autho‑
rize law enforcement to obtain location information. However,
the ambiguity in the statute creates the opportunity for police
to obtain this information without a warrant first, and held ac‑
countable only if someone challenges a request, which can be
rare. Legislation should make it perfectly clear that a warrant
is required.

(c)	
Records concerning electronic communication service
or remote computing service.—
(1) A governmental entity may require a provider
of electronic communication service or remote
computing service to disclose a record or other
information pertaining to a subscriber to or customer of such service (not including the contents
of communications) . . .” [emphasis added] 3

Constitutional rights are violated when police use cell
phones as electronic tracking devices without obtaining
a warrant.
Jones found that using electronic tracking methods vio‑
lates the fourth amendment.8 The unanimous Riley court even
specifically addressed location information: “Data on a cell
phone can also reveal where a person has been. Historic loca‑
tion information is a standard feature on many smart phones
and can reconstruct someone’s specific movements down to
the minute, not only around town but also within a particular
building.” 9 Smart phone advancements give an expectation of
privacy for information from that phone.10 Therefore, obtain‑
ing location information through a cell phone is a search and
requires a warrant.

The term “record or other information pertaining to a sub‑
scriber to or customer” is being expanded by law enforcement
to include a vast array of information. It is important to look
at the requests by law enforcement to make sure they are not
overreaching. These requests can come through subpoenas or
court orders—neither requiring probable cause. Further, these
requests may be made for any length of time. This information
could track a person’s location, their calls, and other intimate
information for years.
The words “record or other information” are unclear as to
what was intended to be included. This vast amount of informa‑
tion is analogous to the NSA’s collection of metadata currently
at issue in federal district courts. The ubiquity of cell phones
results in a higher need for protection of citizens’ privacy in
regards to information obtained through cell phone records and
data.4 In 2011 alone, cell phone carriers (not including T-Mobile)
responded to 1.3 million requests from law enforcement for call
data.5 Given U.S. citizens’ expectation of privacy, this statute
should not be interpreted to allow law enforcement to obtain
such vast amounts of intimate information without probable
cause through a warrant.6
Location information is often discussed directly. Proposed
legislation specifically prohibits acquiring this information with‑
out a warrant.7 This bill is currently in front of the Subcommittee
on Crime, Terrorism, Homeland Security, and Investigations.

A federal circuit split is moving towards a reasonable
expectation of privacy in cell site location information.
In an admittedly narrow 2–1 decision, the Fifth Circuit
ruled that historical cell site information is not protected by an
expectation of privacy, but recognizing that cell phone users
will want their locations private and suggesting their recourse
should be a demand to service providers or “lobbying elected
representatives to enact statutory protections.” 11 They concluded
location information is a business record and admitted with‑
out a warrant. On the other hand, in a somewhat confusing
ruling, the Third Circuit ruled that cell phone users do not
voluntarily give cell phone providers their location information
when making and receiving calls, indicating this information is
not a business record.12 Then, from the Eleventh Circuit, Davis
came down this past June, ruling “cell site location information
is within the subscriber’s reasonable expectation of privacy.” 13
Two weeks later, the unanimous decision in Riley and Wurie
gave dicta arguably confirming the Eleventh Circuit’s ruling.14
[Author update: On September 4, 2014, the court vacated their
opinion, granting rehearing en banc.15 On November 17, 2014,
AT&T filed an amicus brief asking “the Eleventh Circuit to clear
up the confusion surrounding whether the government needs a
warrant to access cellphone location data . . .” 16] In federal courts,
the trend seems to be moving towards the appropriate regard
for privacy, and this trend can continue into Texas if argued.

Federal statute arguably does not allow law enforcement to
request expansive information without a warrant.
The applicable statute, 18 U.S.C. § 2703, justifying requests
for expansive cell phone information reads, in part:

Federal Law Summary
Requesting an overbroad amount of intimate information over
a lengthy period of time without a warrant should not be in‑
terpreted as allowable under 18 U.S.C. § 2703 and violates the
U.S. Constitution. Provided the advancement of technology in
cell phones and the increasing number of cell towers in urban
neighborhoods, tracking citizens’ locations with electronic de‑
vices such as cell phones violates their reasonable expectation of
privacy. Furthering the trend in federal circuit courts could lead
to a citizen’s instilled right to privacy in location information,
which would prevent law enforcement from bypassing a warrant
by obtaining the information from cell phone service companies.

The Texas Code & the Texas Constitution
Under Texas statute, it is also unclear whether law
enforcement is required to obtain a warrant for the
information gathered.
The applicable statute reads:
(a)	An authorized peace officer may require a provider of
an electronic communications service … to disclose
electronic customer data that is in electronic storage by
obtaining a warrant under Section 5A.
(b)	An authorized peace officer may require a provider of
an electronic communications service or a provider of
a remote computing service to disclose only electronic
customer data that is information revealing the identity
of customers of the applicable service or information
about a customer’s use of the applicable service, without
giving the subscriber or customer notice . . . [emphasis
added] 17
The statute then lists six ways to obtain the information
under (b) through lower standards than a warrant requires.
Under this statutory structure, the requirement of a warrant
depends on whether information is (a) “in electronic storage”
or (b) “information about a customer’s use.” Vast information
is obtained from a customer’s use of cell phone service. From a
customer’s act of merely dialing phone numbers, law enforce‑
ment can find a cell phone user’s location. However, that loca‑
tion information is also stored by the cell phone company in
electronic storage. So, does it fall under (a) or (b), and should
a warrant be required to obtain that information?
Information under section (a) requires a warrant, and in‑
formation under section (b) does not. Historical cell site infor‑
mation comprises records that track individuals’ locations, and
would seem to fall under “in electronic storage” terms. It would
seem broader information falls under section (a), as it includes
broader terms of “in electronic storage.” Following that reason‑
ing, broader information likely includes cell phone site and loca‑
tion records, requiring a warrant for that information. However,

law enforcement is not currently obtaining a warrant for such
information. They often seek overbroad information, reaching
beyond the scope of section (b). They may even fail to cite the
correct statute in their applications to avoid obtaining a warrant.
Look for overbroad and overreaching applications when
location records are being used.
Applications for information often request information be‑
yond the scope of section (b)’s “information about a customer’s
use of the applicable [electronic communications] service.” 18
They could list every possible cellular phone and internet service
provider as potential carriers of the information sought, as well
as request information on email and IP address, network and
routing, and cell site.
Again, it is important to view the applications for this infor‑
mation to make sure law enforcement is doing its due diligence
to determine the type and scope of information they seek, and
not merely on phishing expeditions. A higher standard of scru‑
tiny through a warrant should be applied when law enforcement
is seeking vast amounts of private information.
Further, section (b) deals with identity and a single cus‑
tomer’s use of service. This section is focused on one individual’s
wireless service. It does not indicate that other people’s informa‑
tion may be gathered with the lower standard for law enforce‑
ment. As soon as law enforcement starts to gather other people’s
information, they are obtaining information under section (a),
requiring a warrant. Otherwise, law enforcement could obtain
information about any and every individual that ever came in
contact with the number subject to the search, through outgo‑
ing and incoming calls and texts, website visits, and/or emails.
If this were allowed, law enforcement could conceivably find a
political campaign email sent to a subscriber’s email address con‑
nected to his or her phone, and without looking at the content
of the email, be connected to a candidate’s entire distribution
list without ever requesting a warrant. This was not likely the
intent of the legislature by including section (b). In order to
protect citizens’ rights, law enforcement should be required to
show probable cause for this type of information.
Make sure law enforcement’s citations justifying their
applications are correct.
Often, law enforcement may cite to the wrong section as
justification for their warrantless searches. For example, they
often rely solely on federal statute and law. If they do not cite
which section of the Texas statute on which they are relying,
the intentions of the Texas Legislature and protections of the
Texas Constitution are lost. Applicable Texas statutes exist, and
law enforcement should be kept accountable in classifying their
searches to adequately determine the warrant requirement.
Texas recognized a higher expectation of privacy in cell
phones before SCOTUS.
Before Riley and Wurie, the CCA gave an almost identical

ruling in Granville when analyzing the Fourth Amendment.
Texas had a ruling for the expectation of privacy in our cell
phones before federal law required this.19 Granville involved
an arrestee who still had an expectation of privacy when his
cell phone was in the jail property room.20 Judge Cochran ex‑
plained that a cell phone contains data that “may involve the
most intimate details of a person’s individual life, including text
messages, emails, banking, medical, or credit card informa‑
tion, pictures, and videos. . . . [T]he potential for invasion of
privacy, identity theft, or, at a minimum, public embarrassment
is enormous.” 21
Citizens who are not an arrestee and whose phones are not
in possession of law enforcement have a higher expectation of
privacy in their cell phone information. Those citizens are not
aware that their cell phone information is being searched by law
enforcement. Law enforcement can use this information to find
who citizens are calling, when those calls were made, and how
long each call lasted. The search for this intimate information
should not be allowed without a warrant.
One case out of the Fourteenth District directly opposes
this argument. Barfield followed the Fifth Circuit’s reasoning
that obtaining “cell tower records from the third-party provider
did not violate reasonable privacy expectations.” 22 This case was
wrongly decided before the guidance of Riley and Wurie, Granville, and Davis.23 It was also decided on federal law alone and did
not apply Texas law, arguably weakening its persuasive strength.
With a little help from defense attorneys, the Fourteenth District
will hopefully soon overturn this ruling. Texas courts should
provide for probable cause showings in these situations before
SCOTUS dictates this to us.
Art. I, Sec. 9 of the Texas Constitution may provide Texas
citizens higher protections than the Fourth Amendment.
Richardson ruled the Texas Constitution gave greater pro‑
tection from warrantless uses of pen registers while stating:
The mere fact that a telephone caller has disclosed the
number called to the telephone company for the limited
purpose of obtaining the services does not invariably lead to
the conclusion that the caller has relinquished his expecta‑
tion of privacy such that the telephone company is free to
turn the information over to anyone, especially the police,
absent legal process.24
As protection from state constitutions can only be greater
than the Fourth Amendment, Texas courts should follow this
ruling to find the same or more expectation of privacy is appli‑
cable to the Texas Constitution.25 The federal constitution and
decision of the federal courts provide the minimum protection
required by states.26 “The federal constitution sets the floor for
individual rights; state constitutions establish the ceiling.” 27
Art. I, Sec. 9 of the Texas Constitution, in this regard, pro‑
vides Texas citizens more protection than the Fourth Amend‑

ment. Often, law enforcement relies solely on federal law for
these types of warrantless searches. While it seems these searches
still violate the federal constitution, it is a closer call under fed‑
eral law. These violations become clearer under Texas law. Texas
citizens should not be subject to searches of information by
merely dialing numbers on our cell phones absent the legal
process of obtaining a warrant.28
Similarly, many other states have given their citizens “a
reasonable expectation of privacy in the telephone numbers
dialed on the telephone.” 29 The company’s records of this inti‑
mate information do not diminish a person’s expectation of pri‑
vacy in their cell phone. Law enforcement may not circumvent
searching an individual’s cell phone by acquiring the records
from a cell phone company. Location information obtained in
this manner should be excluded from evidence unless a war‑
rant was used.

Texas Law Summary
When law enforcement seeks expansive information, Texas
statutes and protections of the Texas Constitution are at play.30
Following dicta in Granville, Barfield should be overturned.31
Citizen’s expectation of privacy should be protected from war‑
rantless searches of cell providers’ location information of their
subscribers, especially under the added protection of Texas law.

Conclusion
Citizens have an expectation of privacy with their cell phones.32
Texas citizens are afforded an expectation of privacy that ex‑
tends to the phone numbers they dial on their phones.33 Citizens
also share an expectation of privacy from electronic tracking
devices.34 Extending Riley and Wurie to protect us from war‑
rantless acquisition of cell site location information takes more
defense attorneys making the arguments; after which, we could
make a simple edit to the last sentiments of Riley: “Modern cell
phones are not just another technological convenience. With
all they contain and all they may reveal, they hold for many
Americans ‘the privacies of life’ [citation omitted]. The fact that
technology now allows an individual to carry such information
in his hand does not make the information any less worthy of
the protection for which the Founders fought. Our answer to
the question of what police must do before searching a cell
phone seized incident to an arrest is accordingly simple—get a
warrant” 35 [strikethrough added].
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Learning
the Rules
of Evidence
the Hard,
Slow Way

Ed & Sara Stapleton

I

n earlier articles, we offered 25 rules of evidence in our order
of importance. That leads to the question of how best to learn
them? Memory is a big subject and important beyond learn‑
ing what needs to be known about evidence. For this article,
although we focus on evidence rules, we believe these principles
also apply as well to learning rules of procedure, elements of the
offense, punishments for the offense, the facts of the case, and
the text of an opening statement of the case. The goal is for most
of the trial to be defended without notes so the defender can pay
closer attention to the reactions of the jurors, judge, prosecu‑
tors, and witnesses. Also, we find that the more we memorize
something, the more the meaning of the passages becomes clear.
For example, although we may read and understand the text of
Rule 602 on personal knowledge, memorizing the text of the
rule gives a deeper understanding.
The bigger picture about memorizing is the classical rheto‑
ric element of Memoria. Memoria is more than just learning
words by heart, because it requires the material be important
enough to remember and contain an order or rhythm or rhyme
or beauty that keep the words in our minds. The main sources

for memory techniques are Aristotle, Quintilian, Augustine,
Aquinas, and some modern memory gurus who enter contests
and do tricks or who do psychological studies of memories
(their names can be found in the bibliography). The explana‑
tions from evolutionary psychology help us understand why
the rhetoricians—ancient, medieval, and modern—were right
when they taught memory skills. From evolutionary psychology,
we learn human beings are particularly strong at remembering
different objects and distinguishing them and finding their way
home but not so strong with abstractions such as ideas, names,
and numbers.
This is how I imagine the process for the evolving hunt‑
ers and gatherers: Jack and Jill are members of a hunting and
gathering tribe. What they do well is walk a long way from
camp and their other tribe members and find edible plants and
potable water, eggs, grubs, and the occasional rodent. They see,
hear, taste, smell, and feel these things. If anything is weird
or scary, they will more likely remember it because they must
avoid danger. I see them making up rhymes and songs to help
them remember where they have been and what they found.

What Jack and Jill do very well is remember plants and animals
and geographic landmarks (to go out and get back) and how to
avoid dangers—lions, tar pits, that sort of thing. “Jack and Jill
went up the hill to fetch a pail of water . . .” My understanding
from the evolutionary psychologists is we still have this same
kind of memory.
The classic methods for memorizing are confirmed in their
effectiveness by the modern studies of memory. That having been
said, not everyone agrees about the best way to memorize or
how it works. I think the best short text on how to memorize is
still Quintilian’s Institutes of Oratory, Book 11, Chapter 2 (http://
eserver.org/rhetoric/quintilian/11/chapter2.html#1). Once you
have tasted this treat, I think you may find the whole of the
bibliography we have included compelling.

What should we know about
memory before we try to memorize?
Based on the readings in the bibliography, here are some con‑
clusions about memory:
Anyone with a normal, undamaged mind can do it.
No one is particularly good at it without using special tech‑
niques, and slow learners may hold the memory longer.
Except for some children with eidetic memories and people
with rare forms of mental disabilities, no one remembers
everything.
People who claim “photographic memories” have always
been found to use memory techniques.
Abstractions (like the numbers in the rules of evidence)
are hard to remember.
We can best remember abstractions by:
		  Associating the images, words, letters, and numbers to
a geographic location so we can go there and “see” what
we have remembered—the loci method.
		  Turning the numbers into letters so we can turn them
into words and images.
		  Hooking items together in a sequence like we would if
we were observing them on a walk or in a room.
		  Hooking the words together in a weird manner so we
can envision images.
Prose and poetry are hard to memorize and must be learned
in a manner different from learning lists.
Memory is either short-term memory or becomes, later,
long-term memory, and the two types are stored in differ‑
ent parts of the brain.
We all quickly forget most of what we learn in short-term
memory if it is not moved to a different part of the brain.
The hippocampus processes those short-term memories

into long-term memories and puts them in other parts of
the brain. It is like a librarian for memories.
Once a memory becomes long-term, it is much more slowly
forgotten and can be pulled up and polished off for reuse
if it is needed.
We place things in long-term memory with repetition over
a period of time. Repeating something once a week for 20
weeks is more effective than repeating it 20 times in one
day.
We place things in long-term memory that are unusual or
frightening.
We place things in long-term memory that are important
to us.
Sleep will sometimes improve the memory of something
we practiced the day before.

How to learn lists of things
We will next give a list of steps for learning the rules of evidence.
I am not sure which of these works and if any of the steps can be
cut out or expanded upon to the benefit of different individuals.
In fact, some memory wizards argue in favor of skipping the first
six steps completely and going directly to the repetition steps
we use for memorizing poetry or prose. It reminds me of what a
political campaign worker told me once: “Ninety percent of what
we do in a campaign doesn’t help at all. It is just that we don’t
know which ninety percent it is, so we have to do everything.”
This approach will be to learn the rule numbers and content
corresponding to the Texas rules (to the extent they are different
from the federal rules) and memorizing the text of the federal
rules. This plan reflects our practice, because we go to trial in
both state and federal courts, but probably a little more in the
state court. The federal restyled rules are more clearly stated and
easier to memorize. Also, we anticipate Texas will eventually
adopt the restyled language.

Reviewing the lists
1. Read the restyled federal rules of evidence. It was amended
in 2011, and you can find it online. Although it is different
in some ways from the Texas rules, it is more clearly stated
and will help even if you only do state court defense.
2. Read through all of the rules and annotations. The TCDLA
publication Hampton, C., & Wischkaemper, P. (2009),
TCDLA’s Annotated Texas Rules of Evidence and Rules of
Appellate Procedure, Austin, Texas, is a good place to start.
Do not try to memorize anything at this stage. Do not get
bogged down in the annotations—in fact, skip over them
if they are not from the United States Supreme Court, the

Court of Criminal Appeals, or your court of appeals. For
instance, if you are from Brownsville, you may want to read
the annotations for Corpus Christi and skip the rest. Also,
do not get bogged down in the civil rules. Skip those deal‑
ing with trade secrets and subsequent remedial measures
if you like. You may need them later as place-savers if you
are learning the rules in sequence. Do not be disappointed
after you do this if you do not feel you know anymore than
when you started—we know that much of memory involves
the unconscious, and you are beginning to form the basis
for lodging these matters in the memory.

The major memory system
for turning numbers into words
3. Look over the major memory system for converting rule
numbers to letters, then words, and then images. Here is
a site that describes it: www.academictips.org/memory/
majorsys.html. This is a controversial step because the learn‑
ing curve is long and the application of the system is a lot
of work. If you want help with ideas for turning certain
numbers into the words, try www.phoneticmnemonic.com/
lookup.php?num=103&submit=Lookup.

The loci method
4. This originates from a story told over and over by the mem‑
ory experts about a guy who left a building just before it
collapsed. The falling building killed everyone eating at a
feast inside. The lone survivor was able to remember ev‑
eryone in the building by going, in his mind, from place to
place so he could identify the dead. Everyone using a system
seems to start here, and we will do the same. Using a loci
method, link each article in the rules to a separate room in
your house, office, or a street you may walk for your morn‑
ing constitutional. Within that room or street, assign each
rule a separate location related to an object. For rules with
complex parts, assign each part an object. Rule 803 (hear‑
say exceptions) will need a room all its own, as will Rule
901(b) (authentication illustrations). The parts of Article 38
of the Texas Code of Criminal Procedure warrant a room.
You may wish to apply the major memory system for
remembering the rule numbers and place something that
will help you remember the meaning of the rule at that
location, but this is not critical at this stage because each
of the rooms you use will have certain objects for you to
survey as you go around the room. Because you know Rule
602 follows Rule 601, you have a basis for knowing that 601
is related to the lamp and 602 is related to the ape statue.

For example, I use my study at home (I call it the Clar‑
ence Darrow room) as the place to memorize Article VI on
witnesses. Each of the rules, 601 through 607 is identified
with an object in the room (a desk lamp, a statue of an
ape holding a human skull, a cane holder full of walking
canes, an antique Chinese chair, an antique Chinese table,
a framed picture of grand kids, and a large wooden gavel).
Rule 608 has two parts that I have given two locations
close together (a wall clock and the statue of the La Virgen).
Rules 609 and 610 are a rug and a chair. Rule 611 has three
parts: my fat bulldog, his basket of toys, and his leash. Rules
612 through 615 are a printer, a modem, a computer screen,
and a keyboard. Then, for instance, to remember the most
important of rules, 602, is associated with an ape holding
a human skull. The ape is studying the skull so he can de‑
scribe it later; he is gaining personal knowledge. The ape
has his five fingers on his chin and is repeating each of the
senses to try to remember qualities of the skull, one finger
at a time: sight, smell, hearing, taste, and feel. So, thinking
about this rule, I think of the statue. I remember Rule 602 is
about personal knowledge and this involves the five senses.
If I wish to get an image to connect the major memory
system to the rule, I convert the rule number to an image.
602 is “chosen.” (In applying the major memory system
described above, we say the 6 is sounded as “ch” or “sh,” the
0 is “s,” and the 2 is “n.”) So, I imagine Moses as one of God’s
chosen people. That is Moses’ skull the ape is pondering.
Later, if I need to connect an important case to the rule, I
can get similar devices to remember the case connected to
the rule. Other rooms in the house are dedicated to other
articles or sections in the rules of evidence. The guest bed‑
room (we call the Eugene V. Debs room) has 24 items or
places associated with 24 exceptions to the hearsay rule.
The Dorothy Day living room has 13 locations or articles
identified with 13 privileges in Article V: Privileges. The Big
Bill Haywood kitchen has 13 locations related to relevancy.
(Rule 404 has two locations for (a) and (b).) The rooms
have names of historical people in case I need an image to
associate. The rooms and their locations can be reused for
memorizing other matters as well. This is called a memory
palace, but you will want to build your own.

The linking method
5. Using a linking method, connect the rules in order. In order
to list the rules in order, you will want the number of the
rule, so you will want to develop the major memory system
for converting numbers to letters and creating an image in
your mind. Learn all of the rule numbers in sequence, hook‑

ing them together in a sequence. Here are some examples:
		  101 is “toast.” Think of animated slice of toast wear‑
ing a monocle in one eye, representing his title, and
looking through a telescope with the other eye. This
Texas rule clarifies where the rules of evidence do not
apply—hearings under Rule 104, grand juries, habeas
corpus, competency, bail, warrants, contempt—while
these exceptions are in Federal Rule 1101.
		  The toast is attacked by 12 (102 is “dozen”) porpoises,
who eat him up. Rule 102 is related to the porpoise or
“purpose” of the rules.
		  One of the dozen porpoises is an “atheist” (103), and just
like Judas, he betrays us by failing to make an objection
and getting a ruling on the record.
These are the images that come to my mind with the
numbers and rules, but yours may well be different. Under this
method, you continue to link images through Rule 107. I would
get around to Article II judicial notice last. Here are some start‑
ers for Articles IV, VI, and VIII:
401 is “rust” and the rule defines relevant evidence. I use
a dancing elephant as the memorable object to symbolize
the abstraction of relevant evidence. So think of a dancing
elephant covered with rust walking toward the front door
of the courthouse.
402 is “raisin,” admits relevant evidence and excludes ir‑
relevant evidence. Think of a giant raisin blocking the door
of the courthouse that swings aside when the rusty dancing
elephant arrives. But it closes again quickly to keep out a
crazy guy.
403 is “résumé,” and the rule is prejudice and confusion,
waste of time, and cumulative evidence. Think of a crazy
guy, all dirty and smelly, carrying his résumé for a job above
his head. He is confused and keeps repeating himself and
we will not let him in the door of the courthouse. He climbs
in a window with a razor in his pocket.
404 is “razor,” and the rule is character evidence. Think
about the crazy guy with a straight razor who runs up and
cuts your throat because you forgot to request notice of his
prior convictions under 404(b).
601 is “chest.” Imagine an insane person and a child stand‑
ing side by side beating their chests and bellowing that they
want to want to testify. The rule is about competence to be
a witness.
Imagine they are yelling at Moses. 602 is “chosen,” and
the rule is personal knowledge. Think of Moses, one of
the chosen people, stopping to use all five senses: seeing,
hearing, smelling, tasting, and feeling.

801 is “fist,” and the rule is the definition of hearsay. The
prosecution witness is a police officer. He starts trying to
say what the witnesses said at the scene and you run up to
the stand and try to hit him in the mouth with your fist,
but he grabs a fission bomb he has in his pocket.
802 is “fission,” and the rule that excludes hearsay. The cop
throws the fission bomb, blows up the courtroom, and the
hearsay is destroyed. But your Ma is exposed to the radia‑
tion.
803 is “fuse Ma,” and is the rule of hearsay exceptions. There
are 24 hearsay exceptions. (The last federal exception has
been transferred elsewhere.) Think of your Ma as actually
being a Siamese twin or two Ma’s fused together as a result of
the radiation exposure. She (they?) are wearing a dress with
24 pockets, and each one contains one of the exceptions.
Then you will want a hook to Rule 804 (“face sore”) when
the declarant is unavailable.
You will likely want to invent your own images for those
I have given above. Some of the other words I have used
for other rules: 405 is “wrestle.” 609 is “chess bee.” 611 is
“jaded.” 701 is “cast.” 702 is “cousin.” 805 is “fossil.” 901 is
“pest.” 1006 is “Texas Sage.”
I know all of this sounds awkward. But do not expect to
have to keep the clues forever. After a while, the major memory
symbols, like a plaster cast into which the gold is poured, is
broken away and not needed. I no longer think of Moses when
I think of Rule 602 or rust when I think of Rule 402; my mind
goes straight to the rule number.

Chunking
6. We do not learn phone number in groups of seven, but
break them into groups of three and four. Chunking is not
so much a memory technique like those described above
as an organization of the material in a matter that groups
similar items to help remember each in the group. The rules
of evidence lend themselves to chunking. Here are some
recommendations:
		  The most important evidence chunk is composed of
Rules 602, 402, and 802. If you add the Confrontation
Clause (with Crawford) to those, you will use them over
and over during a trial. Much of the police officer tes‑
timony we hear in the courthouse should be excluded
under these four objections. Evidence offered by a police
officer witness for “background” are often violations of
these rules.
		  Three easy ones used in every trial: 403 (prejudice), 615
(production of witness statement), 614 (The Rule).

		  Preserving Error: 103, Texas Rule of Appellate Proce‑
dure 44.2
		  Reputation: 404(a), 608, 803(21).
		  Crimes: 404(b), 609, 803(22).
		  Opinions: 701, 702, 704. Daubert objections.
		  Dealing with paper: 902, 803(6), 803(8), 901(10)
		  Dealing with doctors: 803(4), 803(18)
		  803 exceptions (dealing with action at the scene): 1, 2,
3.
		  To keep things orderly: 611(a, b, and c), 1006.
		  Client’s statements outside of trial: 801(e), 803(24),
Texas Code of Criminal Procedure, Art. 38.21.
		  Dealing with snitches: 801(e)(2)(E), 508.
		  Spanish-language issues: 604, 1009, 901(6)
		  What the feds have and the state lacks: 1101, 807, 706,
Fed CCP 26.2.

Drawbacks to the memory
systems for learning lists
I find myself using these first six steps and this method over
and over for memorizing lists. But, now for the bad news. Even
after you have gone to the trouble of learning the method and
memorizing all of the rules by number and in order, within
a day or two, if you do not repeat them every day, you will
forget them. There is the further problem that I find that by
the time I have worked through a list, I am so tired of them
that I cannot seem to force myself to do a daily repetition.
The benefit I have discovered, though, is that even forgetting
the rules by their numbers, there is a residual value. I will
have gained a general familiarity of what the rules are and
how to find them.
Sometimes, too, a rule will pop into my mind that I did
not know I knew, and sometimes that happens in court when
I really need it. There is no question that this method works
well for parlor tricks, but the experts argue about its value for
long-term learning. I still use the memory systems described
above because I get worn out with plain repetition and return
to the systems so I can make progress without being too bored
of brute repetition. I also believe these methods can also be
calming similar to other forms of meditation. So I return to
them every so often to learn lists.
I have not, however, found these methods helpful for prose
or poetry passages, or really even the text of the rules of evidence.
I have tried using the methods for prose, but the examples are
so long and contrived—forgettable, really—that with memory
of prose of the text of the rules, I skip the methods and go to
various types of repetition.

Learning poetry, prose, and texts of rules:
the awful prospect of memorizing text
I think this is the hardest type of memory work, and apparently
that is the consensus of the contestants in the memory competi‑
tions. The same guy who can remember 100 places of pi cannot
memorize the Gettysburg Address. The methods just do not
work as well for prose. On the other hand, memorized passages
can be the most useful during different stages of trial. For the
rhetoricians, the “treasury of eloquence” was an important part
of the work of the orator. Any rule we read out loud to a judge
in court should be on the list. Poems, like songs, may be a little
easier because the rhyme and rhythm creates a structure that
will clue us to certain words that follow. This may also explain
why Homer keep mentioning “the rosy fingers of dawn”—the
pattern helped him remember. Fortunately, we are not the only
ones who need to memorize text, and there are several books
that help with their own methods.

The most important passages to learn by heart
These are my suggestions in order of importance:
1. “A witness may testify to a matter only if evidence is intro‑
duced sufficient to support a finding that the witness has
personal knowledge of the matter.” Rule 602.
2. Evidence if relevant if: (a) it has any tendency to make a fact
more or less probable than it would be without the evidence;
and (b) the fact is of consequence in determining the action.
Rule 401.
3. “Hearsay” means a statement that: (1) the declarant does
not make while testifying at the current trial or hearing; and
(2) a party offers in evidence to prove the truth of the matter
asserted in the statement. Rule 801.
4. “Declarant” means the person who made the statement. Rule
801.
5. “Statement” means a person’s oral assertion, written assertion, or nonverbal conduct, if the person intended it as an
assertion. Rule 801. (For the Texas rule, substitute the word
“expression” for “assertion” and study 801(c) “Matter as‑
serted”).
6. If a witness is not testifying as an expert, testimony in the
form of an opinion is limited to one that is: (a) rationally
based on the witness’s perception; (b) helpful to clearly understanding the witness’s testimony or to determining a fact
in issue; and (c) not based on scientific, technical, or other
specialized knowledge within the scope of Rule 702. Rule 701.
(For Texas Rule, “opinions or inferences.”)

How to learn the text of the rule by heart
Here are some of the things I have tried for learning the text
of the rules of evidence and sooner or later, something seems
to work.
1. Read all the commentary and cases about the rule you can
find. Getting context helps in remembering the language
of the rule.
2. Write each sentence in the passage ten times.
3. Diagram the sentences. http://homeworktips.about.com/
od/englishhomework/ss/diagram_10.htm
4. Strip the sentences down so you can see the subjects, verbs,
and objects. That way even complex rules like 702 become
manageable: Witness may testify, if knowledge will help
trier; testimony is based on facts or data; testimony is prod‑
uct; and, expert has applied principles and methods.
5. Read the passage into a recorder app on your phone in
a dramatic manner and then play it back to yourself, over
and over. This also will let you know how you sound
so you can work on the fifth canon of rhetoric, pronun
tiatio.
6. Put the passage to music with a familiar tune. (Also, good
for pronuntiatio). Here is an example, to the tune of “Are
you Sleeping, Brother John?”
		
		
		
		
		
		
		
		

 A witness may testify
 to a matter
 only if evidence
 is introduced
 sufficient to support a finding
 that the witness
 has personal knowledge
 of the matter.

		 Try it out; it almost works.
7. Write a poem about the rule or rewrite the rule so it rhymes
or repeats. Here is my entry:
A Sonnet to Rule 602
We see, or hear, or taste, or feel, or smell.
Your witness must have knowledge binding.
So lack you not evidence to support a finding
To know his knowledge is personal.
The witness may himself claim he knows the matter.
We trust the senses and teachings of Aquinas
Through five great windows come the truth
Into our minds that sorts the good from clatter.

Only experts need not heed this rule.
They opine on data loose and free
O, expert under Rule Seven Zero Three
May you be qualified and not play the fool.
Our queen of evidence, Six Zero Two
We trust the most that which starts with you.
8. Use the passage in conversation or in court. Sometimes
your friends will indulge you and sometimes it will arise
naturally. Be aware that even though you can handily recite
the rule when you are alone, sometimes under pressure, it
will not come. This is the “blocking” described as one of the
sins of memory in Schacter’s book in the bibliography. Do
not be too concerned—the paraphrase will still be better
than it would have been without the work.
9. Practice at night and then recite in the morning after a
night’s sleep.
10. Even after you have it word for word, keep reciting it so it
will not go away.

Is it worth it?
So is all this work worth it? Alexander Pope provides solace for
forgetting the matters learned with so much effort:
Education is what is left after all that has been learnt is
forgotten. . . .
and
How happy is the blameless vestal’s lot! The world forgetting,
by the world forgot. Eternal sunshine of the spotless mind!
Each pray’r accepted, and each wish resign’d. . . .
—From Alexander Pope’s Eloisa to Abelard

Bibliography of memorizing the rules of evidence
This bibliography is neither in alphabetical nor chronological
order. Rather, we lists the different books about memory and
evidence as if we were preparing a course on memory with
many required texts, and then putting them in an order for
the class.
The first we offer is probably the least informative, but it
is easily accessible:
Lorayne, Harry, and Lucas, Jerry. The Memory Book: The Classic
Guide to Improving Your Memory at Work, at School, and at
Play, Ballantine Books (1996). This is an easy and practical
way to start, with little history or theory. Lorayne was a ma‑

gician who also played memory tricks. The book does have
some practical application for learning how to remember
phone numbers—something people once did before there
were cell phones. Also, it has some value for putting names
to faces, but I still seem to always call people named “Dan”
by the name of “Stan” after using the method. There are also
many blogs that provide summaries of memory techniques
and have suggestions, such as http://memoryskills.blogspot
.com/2009/07/major-system.html.
Next, for readers who do not need to rush into immediate practi‑
cal application, we recommend Foer, Joshua. Moonwalking
with Einstein: The Art and Science of Remembering Everything, New York: Penguin Press (2011). This is written by
a journalist with no previous experience in memory com‑
petitions who took off a year to learn memory techniques
and then successfully participated.
For you very serious sorts who want a history and a summary
of the great memory teachers, we suggest Yates, Frances A.
The Art of Memory, Chicago: University of Chicago Press
(1961). I love this book, and the Modern Library declared
it one of the top 100 nonfiction books of the 20th century.
It surveys the great memory teachers of history, most of
whom can be found for free online. Quintilian is a great
place to start. http://eserver.org/rhetoric/quintilian/11/
chapter2.html#1
Schacter, Daniel L. The Seven Sins of Memory: How the Mind
Forgets and Remembers, New York: Houghton Mifflin Com‑
pany (2001). This is the best book I have read explain‑
ing why some things are forgotten and others stick in the
memory. This book may be the basis for much witness
examination: All testimony not given by an expert under
Rule 702 is based on personal knowledge under Rule 602.
Personal knowledge is based on perceptions of the five
senses, and these can only be described by the witness to
the extent they are remembered. This book also explains
why eyewitness testimony is so weak and why so many
firmly believed recollections, and therefore testimony, is
false. For the purposes of this article, remembering the
rules of evidence, it is much easier to memorize material
if we know what our mind is doing with the information. I
have asked psychologists about Schacter, and they seem to
recognize him, so this should be good Rule 803(18) mate‑
rial in the right cases.
Mlodinow, L. Subliminal: How Your Unconscious Mind Rules
Your Behavior. New York: Pantheon Books (2012). We
really do not “record” anything in our memories like a
video camera may. Rather, the human sensory system
sends the brain about eleven million bits of information
a second, but our brains handle between 16 and 50 bits

a second. Our mind invents a story out of the selected
information it can handle and then reinvents the story
each time an event is recalled. For this reason, several
eyewitnesses will all remember different events and the
same eyewitness will remember the event differently ev‑
ery time he thinks about it, with greater changes over
time. The unconscious is recognized from St. Augustine
(though he does not call it that) to Marshall McLuhan
as the best source of a memory palace. Everyone has the
ability to infinitely (until we die or lose our minds, and
then, according to Augustine, even afterward) recombine
images to help us remember.
Vost, K. Memorize the Faith! (and Most Anything Else): Using the
Methods of the Great Catholic Medieval Memory Masters,
Manchester, New Hampshire: Sophia Institute Press (2006).
This is to help Catholics learn and remember the facts of
the religion. It develops the techniques of St. Augustine,
St. Thomas Aquinas, and St. Albert the Great as they ex‑
panded upon Simonides (the guy the building did not fall
on), and Aristotle and Marcus Tullius Cicero. Vost uses
the method of loci and offers his version of a house and
church as the places to put things you want to remember. I
like the book as an example of putting the method to work
on something a little more weighty than random numbers
and lists of names.
Schulz, K. Being Wrong: Adventures in the Margin of Error, New
York: HarperCollins Publishers, Inc. (2010). Being wrong is
about a misperception (Rule of Evidence 602) or the wrong
opinion formed from a perception (Rule of Evidence 701).
Schulz quotes (probably misquotes, actually, but it is not
so important here) St. Augustine as writing “fallor ergo
sum”—I err, therefore I am. She makes a virtue of mis‑
takes and explains why the fallacies are part of everyone’s
remembrances and reasoning.
Del Gaudio, J. How to Become Fluent in Spanish: Not for Beginners, Not Quick and Easy, but Really Effective, New York:
Published by John V. Del Gaudio (2013). This book is about
memorizing words and phrases in Spanish. Most helpful is
his suggestion about memorizing and reciting dramatically
a paragraph from a well-respected author, Gabriel García
Márquez or Horacio Quiroga, once a month. Del Gaudio is a
lawyer, so I imagine he uses these techniques in law practice
as well. I especially like that he is not afraid to tell us how
hard all of this is. I would just as soon know this up front,
and for that reason, the title to this article admits this as well.
I keep a reference work on my Kindle: Texas Evidence Rules
2014 Courtroom Quick Reference, Summit Legal Publish‑
ing (2014). It has both Texas and federal rules texts (but
no annotations), so I can flip back and forth between the

text of the two rules. The TCDLA phone app has the same
information. These are not meant to be used in court for
objections—they are too slow and, hey, why are we going
to all of this trouble to spend our time staring down at a
phone. Besides, if your federal courts are like the ones in
Brownsville, you can not get the phones and iPads into the
courtroom anyway.
Hampton, C., and Wischkaemper, P. TCDLA’s Annotated Texas
Rules of Evidence and Rules of Appellate Procedure, Austin,
Texas: Texas Criminal Defense Lawyers Association (2009);
Brown, J., and Rondon, R. Texas Rules of Evidence Handbook, Houston, Texas: Jones McClure Publishing (2014).
Goode, S., and Wellborn, O. Courtroom Handbook on Federal Evidence, Eagan, MN: Thomson Reuters (2014). These
are the books I carry around and use in our monthly evi‑
dence seminars, although they are expensive and I do not
always have the most recent volume of everything.
Evidence Treatises. Those multi-volumed tomes on evidence
that nobody can afford can be a lot of fun, if you live some‑
where with a law library. I have on my Kindle an early 1899
Wigmore: Greenleaf, S., Wigmore, J., and Harriman, E. A
Treatise on the Law of Evidence. It is nice for some historical
perspective. Both sets of the rules of evidence, Texas and
federal, were adopted after I began practicing law and after
I studied evidence with Mr. Sutton, so it is interesting to
look at the common law that produced the Rules.
Some blogs worth browsing:
http://lawprofessors.typepad.com/evidenceprof/
http://federalevidence.com/blog ; http://confrontationright
.blogspot.com/
www.scotusblog.com/.
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Shifting Burdens of
Proof in a Motion
to Suppress

Kyle Therrian

T

he allocation of burdens in a motion to suppress hearing is a
“Choose Your Own Adventure.” Unlike in trial, where we simply
add up proof in a linear fashion, a motion to suppress in Texas
courts has burdens which are raised, lowered, and/or shifted
back and forth based upon small and often trivial details. By
decoding the riddle of procedure, you can make sure your cli‑
ent’s motion is decided on the facts and prevent the State from
using a procedural escape hatch.
This article discusses the shifting burdens of proof under
three different categories of evidence suppression: (1) Consti‑
tutional Fourth Amendment motions to suppress; (2) statutory
motions to suppress; and (3) motions to suppress purported
scientific evidence under Kelly and Daubert.

Burden of Proof in a Constitutional
Motion to Suppress
Other than of the presumption of innocence, there are few pre‑
sumptions in criminal law more powerful than the presump‑
tion of Fourth Amendment unreasonableness that attaches to
warrantless searches and seizures. See Missouri v. McNeely, 569
U.S. ___, 133 S.Ct. 1552, 185 L.Ed.2d 696 (2013); Payton v. New
York, 445 U.S. 573, 586, 100 S.Ct. 1371, 63 L.Ed.2d 639 (1980);
Katz v. United Sates, 389 US. 347, 357, 88 S.Ct. 507, 19 L.Ed.2d
576 (1967); United States v. Guerrero-Barajas, 240 F.3d 428 (5th
Cir. 2001). This presumption, alone, is always sufficient grounds
for suppression when an officer is unable to justify his actions

through a showing of probable cause or reasonable suspicion.
However, unlike the presumption of innocence, this presump‑
tion is not automatically afforded to a criminal defendant in
Texas.
In 1970, in the case of Mattei v. State, the Court of Criminal
Appeals determined there also exists a presumption of proper
police conduct in investigating crime and held that defendantmovants should bear at least some burden in a motion to sup‑
press. Mattei v. State, 455 S.W.2d 761 (Tex. Crim. App. 1970)
This conclusion was attributed to two opinions issued by the
Fifth Circuit in the wake of Wong Sun v. United States, 371 U.S.
471, 83 S.Ct. 407, 9 L.Ed.2d 441 (1963), and the newly modified
federal exclusionary rule. Mattei, supra, 455 S.W.2d at 765 (citing
Rogers v. United States, 330 F.2d 535 (5th Cir. 1964); United States
v. Thompson, 421 F.2d 373 (5th Cir. 1970)). Not surprisingly,
the authority cited in Mattei fails to make any mention of the
at-that-time-recent notion that searches and seizures without a
warrant are presumptively unconstitutional. Instead of abandon‑
ing the old ways for the new, the Mattei court chose a middle
road and allowed both the presumption of unreasonableness
in warrantless police conduct and the presumption of proper
police conduct to curiously exist side by side.
Summarizing what is still the current status of the law in
this area, the Court of Criminal Appeals would later demonstrate
that they did indeed intend for both of these presumptions to
exist together in harmony. The Court explained:
When a defendant seeks to suppress evidence on the basis
of a Fourth Amendment violation, this Court has placed
the burden of proof initially upon the defendant. As the
movant in a motion to suppress evidence, a defendant must
produce evidence that defeats the presumption of proper
police conduct and therefore shifts the burden of proof to
the State. A defendant meets his initial burden of proof by
establishing that a search or seizure occurred without a
warrant. Once a defendant has established 1) that a search
or seizure occurred and 2) that no warrant was obtained,
the burden of proof shifts to the State. If the State produces
evidence of a warrant, the burden of proof is shifted back
to the defendant to show the invalidity of the warrant. If
the state is unable to produce evidence of a warrant, then
it must prove the reasonableness of the search or seizure
[citations omitted, emphasis added].
Russell v. State, 717 S.W.2d 7, 9–10 (Tex. Crim. App. 1986).
Harmonizing these two presumptions in the search and
seizure context results in a peculiar proposition of law: a pre‑
sumption that police always possess a warrant. Despite being

contrary to reality in the vast majority of cases at the time of
Russell and in the vast majority of cases since, the Court of
Criminal Appeals would reaffirm Russell in 2005 as the proper
allocation of burdens in a motion to suppress. Ford v. State, 158
S.W.3d 488 (Tex. Crim. App., 2005).

Burden of Proof in a Statutory Motion to
Suppress under Tex. Code Crim. Proc. § 38.23
A motion to suppress based on a purely statutory violation (e.g.,
DWI suspect induced to consent to breath test by extra-statutory
consequences of refusal) is a completely different adventure.
The Texas version of the exclusionary rule, sometimes referred
to as a 38.23 motion (see Tex. Code Crim. Proc. Article 38.23),
hardly operates in the same fashion as its federal counterpart.
A recent undertaking by the Court of Criminal Appeals
to explain the proper execution of a 38.23 motion was in the
2011 case of State v. Robinson. 334 S.W.3d 776 (Tex. Crim. App.
2011). In Robinson, at a hearing on the defendant’s motion to
suppress a DWI blood draw, the State insisted on assuming the
burden of proof. The Court obliged and required the State to
prove that blood was drawn not only in compliance with the
defendant’s constitutional rights, but also in accordance with
Tex. Transp. Code § 724.017 (statute requiring, among other
things, the taking of a blood specimen in a sanitary place). The
trial court suppressed the blood not based on a violation of
constitutional rights, but rather the State’s failure to show com‑
pliance with the statute. The Court of Criminal Appeals reversed,
holding that a defendant moving for suppression on the basis
of noncompliance with a statute has the burden as the moving
party to produce evidence of a statutory violation. Id. at 779.
There is good company for those perplexed by this holding.
Judge Price (Robinson dissenting), and to a lesser degree, Judge
Cochran (Robinson concurring), both aptly note that at trial, it
would be the State as the proponent of evidence who would “bear
the burden of proving [the law] was satisfied.” Judge Price writes:
I fail to see what sense it makes to assign the burden of proof
differently when a defendant first broaches the issue in a
pre-trial motion to suppress rather than waiting until trial
to insist that the State be held to its evidentiary predicate.
To whatever extent the Robinson holding encourages de‑
fendants to hold on to 38.23 issues until trial, it promotes ju‑
dicial inefficiency. However, in this regard, Robinson is a fairly
anomalous opinion. Rarely has it ever made strategic sense to
file a pretrial motion to suppress based on 38.23 because most
38.23 issues focus upon the State laying a proper predicate to

the admission of evidence rather than the establishment of a
detailed factual record which should be made outside the pres‑
ence of a jury.
One of the stronger points that could have been addressed
in Robinson is why the courts should treat a pretrial 38.23 mo‑
tion differently than a pretrial motion regarding the admissibil‑
ity of scientific evidence. Should the courts ever wish to begin
reconciling or simplifying all the rules of procedure that apply
in motions to suppress, the framework may have been laid in
a case discussed below.

Exclusion of Evidence Based on Tex. R. Evid. 702
In October 2013, the Court of Criminal Appeals issued an

opinion in State v. Esparza outlining in detail how a Rule 702
hearing is properly conducted. State v. Esparza, 413 S.W.3d
81 (Tex. Crim. App. 2013). Writing for the majority, Judge
Price addressed whether an appellate court may consider a
newly raised Rule 702 theory to save a trial court’s otherwise
erroneous granting of a statutory motion to suppress in which
the trial court misallocated the 38.23 burdens of proof. Judge
Price wrote:
It is only “[o]nce the party opposing the evidence objects
. . . [that] the proponent bears the burden of demonstrat‑
ing its admissibility.” Allocation of the burden with respect
to scientific reliability as a function of Rule 702 should be no
different in the context of a pretrial motion to suppress than it

is when the issue is raised during the course of trial. Whether
at trial or in a pretrial hearing, the State (as proponent of the
breath-test results here) can, of course, be made to satisfy
its burden to demonstrate reliability. But it is not called
upon to satisfy that burden unless and until the appellee
(as opponent) has made a specific objection that those test
results are scientifically unreliable or (perhaps) until the trial
court, in its capacity as the gatekeeper of the admissibility
of scientific evidence, should sua sponte call upon it to do
so. In this case, as the court of appeals correctly observed,
nothing happened at the trial court level to alert the State
that the scientific reliability of the breath-test evidence, as
a function of Rule 702, was in play at the hearing on the
pretrial motion to suppress evidence [emphasis added].
State v. Esparza, supra, 413 S.W.3d at 86–87.
This explanation is far from groundbreaking; it is the same
procedure that has been employed since Kelly and Daubert
became the standard for admissibility of scientific evidence.
The value of the Esparza case is mostly scholarly. A significant
portion of the Esparza opinion is dedicated to juxtaposing the
procedures in Texas for the three different types of evidence
suppression discussed in this article. By doing so, the majority
opinion either unintentionally or perhaps passive aggressively
demonstrated the absurdity in maintaining three different sets
of procedure for nearly identical legal mechanisms.
Perhaps Esparza can serve as a building block in an effort
to employ a simplified single standard in all motions to exclude
or suppress evidence. But, for now, the “Choose Your Own Ad‑
venture” model remains the law of procedure in Texas and will
undoubtedly continue to provide no shortage of cautionary tales.
Even with a simple understanding of the nuts and bolts of the
shifting burdens of proof in a motion to suppress, a criminal
practitioner will occasionally be able to exploit his or her op‑
ponent’s burden and provide value to clients.
Following is what we, as practitioners, should take away
from these cases. The diagram on the facing page sets out the
nuts and bolts and provides a quick black letter reference along
with some lesser-known provisions of the code that can be quite
handy in in any type of motion to suppress hearing.
Texas Code of Criminal Procedure Article 28.01. PreTrial
Sec. 1
(6) Motions to suppress evidence—When a hearing on the
motion to suppress evidence is granted, the court may
determine the merits of said motion on the motions
themselves, or upon opposing affidavits, or upon oral
testimony, subject to the discretion of the court;

Texas Code of Criminal Procedure Article 28.02.
Order of Argument
The counsel of the defendant has the right to open and
conclude the argument upon all pleadings of the defendant
presented for the decision of the judge.
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as any trial judge ever said, “Well, the Defendant has
cancer, so I will assess the maximum sentence available,”
or “Leukemia? He has leukemia? Then he gets life without!” Such
a sadistic lack of compassion—that a person should suffer an
enhanced punishment because of a condition that he or she did
not purposefully acquire, a condition that causes suffering and
disability—tarnishes a reputation for fairness. This happens in
every courtroom, however, when we present a defendant who
experienced permanent developmental damage.
Defendants get beaten as children. They get drunk in the
womb. They get knocked out and come around—too often—
with impaired cognitive abilities as a lingering reminder. They
get abandoned before they can protect or feed themselves. Like
a cancer, these injuries from early childhood can eat through a
mind, warp a personality, and make permanent, unsought changes
to the individual. Defendants do not trust—they cannot trust.
They suspect, they stalk, and they harass. They do not control
themselves; they impulsively steal, or strike out with a fist or knife
or a gun, even though the consequences are immediate. They
do not recognize immediate consequences. They get drunk or
high and lose jobs and families. They harm other people, and
they harm themselves.
But the courts routinely ignore defendants’ suffering when
they would offer compassion for any other individual. The court
sees the harm a defendant causes and sees the threat of future
harm. In mitigation, we strive to reveal the root causes of the harm,
but how can we expose the root cause without exaggerating or
amplifying the future threat? I know of several methods that do
not work completely.
The “Disease Model” argues that a defendant, through no
fault of his own, has succumbed to some crime-inducing “pathogen” such as physical or sexual abuse, addiction, or brain damage, which compels aberrant behavior. But the Disease Model
falls short of offering a complete defense; it fails to incorporate
any consideration of Free Will. The United States Supreme Court
recognized the shortcomings of the Disease Model in a case that
offered alcoholism as a defense:
It is one thing to say that if a man is deprived of alcohol his
hands will begin to shake, he will suffer agonizing pains and
ultimately he will have hallucinations; it is quite another to
say that a man has a “compulsion” to take a drink, but that
he also retains a certain amount of “free will” with which
to resist. It is simply impossible, in the present state of our
knowledge, to ascribe a useful meaning to the latter statement.
This definitional confusion reflects, of course, not merely the
undeveloped state of the psychiatric art but also the conceptual difficulties inevitably attendant upon the importation of
scientific and medical models into a legal system generally
predicated upon a different set of assumptions.
Powell v. Texas, 392 U.S. 514, 526, 88 S.Ct. 2145, 20 L.Ed.2d

1254 (1968).
The “Narrative Model” directs trial counsel to explain a
defendant’s life in the terms of a familiar story, hopefully with
the defendant as the protagonist. See Amsterdam, Anthony, and
Bruner, Jerome, Minding the Law, p. 110, Harvard, 2002. A defendant overcomes the hardships he has faced, even hardships he
has created, and hopefully the listener will want him to “win” in
the end, with “winning” equating to a merciful sentence. However, this model too falls short by requiring a receptive listener
to plunge into the story. Often, however, we cannot count on a
receptive listener.
The standard “fallback” model involves finding elements
that would make an objective person pity the defendant, tossing
up these facts, one after another, and hoping one sticks. Yet this
model too falls short by failing to provide a context that explains
why the court should care about the circumstances that befell
the defendant.
None of these models deliver a sure-fire merciful outcome,
but the lack of a perfect way, however, does not mean sentencing should be a roll of the dice. Sentencing should be more than
an afterthought; it is a search for truth, revealing both what the
defendant did and why. Just as we contemplate how best to pre
sent evidence at guilt-innocence, obtaining a beneficial sentence
requires conscious effort to understand the evidence available,
and how best to present it in a persuasive manner that explains
the defendant as a unique individual, albeit a flawed one.
By thinking about mitigation in the same manner we think
about guilt-innocence presentations, by using a calculated, systemic method (or model) of presenting mitigation, we can provide
the maximum opportunity for the court to see the defendant as a
damaged human being who possesses free will, but who made decisions in the context of an emotional or chemical or psychological
battlefield—not in a safe, calm, and protected office or home.
By systemically thinking about mitigation, we take advantage of
the defendant’s greatest weapon in the battle for mercy—and that
weapon is our time, our attention, and our effort. While we cannot control what a sentencer thinks, we can nonetheless suggest
a path for their thought, a path which, with conscientious effort,
will lead to a just sentence and mercy.
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Supreme Court
D, convicted under 18 U.S.C. § 1519 for purportedly destroying undersized fish harvested
from the Gulf of Mexico after officer issued him a civil citation and instructed him to
bring them back to port, was deprived of fair notice that destruction would fall within
§ 1519, where “tangible object” covered only objects used to record or preserve information. Yates v. United States, 135 S. Ct. 1074 (2015).
While conducting an offshore inspection of a commercial fishing vessel, a federal agent found
that the ship’s catch contained undersized grouper, in violation of federal conservation regulations.
The officer instructed the ship’s captain, petitioner D, to keep the undersized fish segregated from the
rest of the catch until the ship returned to port. After officer departed, D instead told a crewmember
to throw the undersized fish overboard. D was charged with destroying, concealing, and covering
up undersized fish to impede a federal investigation, in violation of 18 U. S. C. § 1519. That section
provides that a person may be fined or imprisoned for up to 20 years if he “knowingly alters, destroys,
mutilates, conceals, covers up, falsifies, or makes a false entry in any record, document, or tangible
object with the intent to impede, obstruct, or influence” a federal investigation. At trial, D moved
for an acquittal on the § 1519 charge; pointing to § 1519’s origin as a provision of the Sarbanes-Oxley
Act of 2002, a law designed to protect investors and restore trust in financial markets, D argued that
§ 1519’s reference to “tangible object” subsumes objects used to store information, such as comput‑
ers, not fish. The district court denied D’s motion, and a jury found him guilty of violating § 1519.
The Eleventh Circuit affirmed, concluding that § 1519 applies to the destruction or concealment of
fish because, as objects having physical form, fish fall within the dictionary definition of “tangible
object.” The Supreme Court reversed and remanded.
The Eleventh Circuit erred when it found that D was properly convicted of violating § 1519 where
“tangible object” was ambiguous and undefined and, unlike the nouns accompanying “tangible
object,” possessed no record-keeping, documentary, or informational content or purpose. The term
did not include all objects in the physical world, and did not include fish.
Satellite-based monitoring of a recidivist sex offender constituted a search within the
Fourth Amendment because attaching a monitoring device to the offender involved physically intruding on the offender’s body without consent to obtain information concerning
the offender’s movements. Grady v. North Carolina, 135 S. Ct. 1368 (2015).
D was separately convicted of two sexual offenses; after he was released for the second time, a trial
court civilly committed D to take part in North Carolina’s satellite-based monitoring program for the
duration of his life. The program required participants to wear a GPS monitoring bracelet for authori‑
ties to make sure participants are complying with schedule and location requirements. D challenged
the constitutionality of the program and argued that the constant tracking amounted to an unreason‑
able search that was prohibited under U.S. Const. amend. VI. Both the trial court and North Carolina
Court of Appeals held that wearing a GPS monitor did not amount to a search. The U.S. Supreme Court
unanimously vacated the Supreme Court of North Carolina’s judgment and remanded.
The trial court and appellate court failed to apply the correct law based on United States v. Jones,
132 S. Ct. 945 (2012), which held that placing a GPS tracker on the bottom of a vehicle constituted
a Fourth Amendment search. Participation in the North Carolina program amounted to a search

because requiring someone to wear a bracelet that tracks the
person’s whereabouts constitutes what Jones termed a “physical
occup[ation of] private property for the purpose of obtaining
information.” The U.S. Supreme Court remanded to the trial
court for a determination of whether or not this search was
unreasonable under the Fourth Amendment.
The lower court’s conclusion that an attorney provided
per se ineffective assistance when he was briefly absent
during testimony concerning other defendants is reversed; no Supreme Court decision clearly established
that this respondent is entitled to relief. Woods v. Donald, 135 S. Ct. 1372 (2015).
D and four other defendants apparently robbed a local
drug dealer; during the robbery, several shots were fired and the
dealer was later discovered dead. Two of the other defendants
pled guilty, and D was tried with the two others for one count
of first-degree felony murder and two counts of armed robbery.
When the government sought to admit evidence of phone com‑
munication among the defendants, D’s lawyer indicated that
evidence did not affect his client; the judge allowed testimony
to proceed when D’s lawyer was not in the courtroom. The jury
convicted D on all three counts. He appealed and argued that
his lawyer’s absence during the phone call testimony denied
his Sixth Amendment right to effective assistance of counsel.
The Michigan Court of Appeals rejected the claim, and the
Michigan Supreme Court denied review. D moved for federal
habeas relief, which the district court granted and the Sixth
Circuit affirmed by holding that the Michigan Court of Ap‑
peals did not properly apply United States v. Cronic, 466 U.S.
648 (1984); Cronic held that courts may presume a defendant’s
Sixth Amendment rights have been violated when he is denied
the assistance of counsel at a critical stage in his trial, which
the appellate court found happened in this case.
The Supreme Court held that the appellate court erred
in concluding that the state court’s decision rejecting a state
prisoner’s ineffective assistance of counsel claim was contrary
to federal law where the U.S. Supreme Court had never ad‑
dressed whether the Cronic rule applied to testimony regard‑
ing codefendants’ actions. The state court’s decision was not
an unreasonable application of federal law where, within the
Cronic rule, a fair-minded jurist could have concluded that a
presumption of prejudice was not warranted by counsel’s short
absence during testimony about other defendants where that
testimony was irrelevant to the defendant’s theory of the case.
The Supreme Court reversed the Sixth Circuit and remanded.

Fifth Circuit
There was no plain error in the sentence the district
court imposed upon revocation of D’s supervised release (24 months in prison, followed by 24 months of

supervised release); the revocation Guidelines were
3 to 9 months, and the government recommended 9
months with no more supervised release. United States
v. Walker, 742 F.3d 614 (5th Cir. 2014).
Although it is error for a district court to impose, or
lengthen, a revocation prison sentence for the purpose of reha‑
bilitation or treatment, here rehabilitation was not the “domi‑
nant factor” in the court’s sentence. Rather, it was, at most, a
secondary concern or additional justification for the sentence.
The record showed that the district court had fully justified its
sentence with permissible sentencing factors under 18 U.S.C.
§ 3553(a), before even mentioning the possibility of rehabilita‑
tion almost as an afterthought. The district court explained at
length that it had been lenient in D’s prior sentences and that
D had violated his supervised release conditions repeatedly.
District court did not err in applying the two-level en
hancement of USSG § 2G2.2(b)(3)(F) (for distribution of
child pornography) even absent evidence that D knowingly distributed the pornography (he claimed he was
unaware that others could download files from his computer via FrostWire file-sharing); § 2G2.2(b)(3)(F) contains no scienter requirement. United States v. Baker,
742 F.3d 618 (5th Cir. 2014).
Immigrant’s conviction for delivery of cocaine in violation of Fla. Stat. § 893.12(1)(a)(1) was not an “aggravated felony” under 8 U.S.C. § 1101(a)(43)(B) because,
unlike the federal drug-trafficking offenses covered in
§ 1101(a)(43)(B), the Florida offense does not require the
state to prove that the defendant knew the illicit nature
of the substance. Paez Sarmientos v. Holder, 742 F.3d
624 (5th Cir. 2014).
Rather, the Florida legislature made lack of knowledge an
affirmative defense to be shouldered by the defendant. This dif‑
ference in mens rea meant that immigrant’s conviction was not
analogous to the federal offense of distribution of a controlled
substance. Accordingly, the Fifth Circuit granted immigrant’s
petition for review, vacated the Board of Immigration Appeals’
order upholding immigrant’s removal, and remanded.
D’s challenge to a special condition of supervised release, for a re-imposed term of supervised release upon
revocation of the original term, was preserved for review; although D did not fully articulate the grounds on
which he later attacked the condition on appeal, that
was because the district court cut off defense counsel
and made it clear that further argument would not be
entertained. United States v. Salazar, 743 F.3d 445 (5th
Cir. 2014).
Furthermore, upon revocation of supervised release for D
originally convicted of failing to register under the Sex Offender
Registration and Notification Act, the district court abused its

discretion in imposing (for the re-imposed term) a special con‑
dition of supervised release broadly prohibiting the purchase,
possession, or use of “any sexually stimulating or sexually
oriented materials.” The record did not demonstrate, and the
district court did not explain, how this condition was reason‑
ably related to the statutory factors informing the imposition
of special conditions of supervised release. The Fifth Circuit
vacated the condition at issue and remanded for the district
court to either articulate a reasonable relationship between the
condition and the statutory factors or dismiss the condition.
Where, in prior Colorado case, D was sentenced to 24
months in jail but received a 254-day credit for time
served and the sentence was suspended, the district
court did not err in assigning this case two criminal history points under USSG § 4A1.1(b), rather than just one
under USSG § 4A1.1. United States v. Fernandez, 743
F.3d 453 (5th Cir. 2014).
Because a time-served “credit” noted in a prior sentencing
order cannot be suspended, the period credited serves as the
measure for assessing criminal history points in accordance
with USSG § 4A1.2(b)(2) when the prior sentence is otherwise
suspended.
Where death-sentenced Texas D’s attorney failed to file
a timely notice of appeal from the order denying federal
habeas relief, the district court could not use Fed. R.
Civ. P. 60(b)(6) to vacate and then reenter its judgment
so as to enable D to take a timely appeal. Castro Perez
v. Stephens, 745 F.3d 174 (5th Cir. 2014).
The timely filing of a notice of appeal in a civil case is a
jurisdictional requirement, and the time for filing a notice of
appeal may only be extended in accordance with 28 U.S.C.
§ 2107 and Fed. R. App. P. 4(a). Using Fed. R. Civ. P. 60(b)
(6) to circumvent the exceptions codified in these provisions
runs afoul of the directive in Bowles v. Russell, 551 U.S. 205
(2007), that courts cannot create exceptions to jurisdictional
requirements that are statutorily based. Accordingly, on the
State’s appeal, the Fifth Circuit vacated the district court’s Rule
60(b)(6) order; because this rendered D’s appeal untimely, the
Fifth Circuit dismissed that appeal for want of jurisdiction.
Where D, a resident alien, sought to withdraw her
guilty plea (to a charge of marijuana possession with
intent to distribute) on the ground that her previous
attorneys failed to inform her of the immigration consequences of her plea (as required under Padilla v.
Kentucky, 559 U.S. 356 (2010)), district court erred in
holding that a Padilla claim could not be addressed on
a motion to withdraw a guilty plea but only in a collateral attack on the conviction. United States v. UriasMarrufo, 744 F.3d 361 (5th Cir. 2014).
When a Padilla claim is sufficiently presented, both legally

and factually, via a motion to withdraw a plea, a district court
errs in failing to address the claim. Furthermore, if the district
court determines that a Padilla violation occurred, that finding
compels the district court to permit the defendant to with‑
draw her guilty plea. Accordingly, the Fifth Circuit vacated the
judgment of conviction and remanded to the district court to
consider D’s squarely presented Padilla claim.
The district court did not give proper AEDPA deference
to the state court’s decision denying D’s Atkins claim.
Brumfield v. Cain, 744 F.3d 918 (5th Cir. 2014).
The district court reversibly erred in granting federal
habeas relief and permanently enjoining Louisiana deathsentenced D’s execution under Atkins v. Virginia, 536 U.S.
304 (2002) (holding that the Eighth Amendment forbids the
execution of the mentally retarded). Neither of the reasons
relied on by the federal district court for failing to defer to
the state-court decision was valid. No authority required the
state court to provide D with funds to develop his claim, and
the state court did not abuse its discretion in denying D an
evidentiary hearing on his claim. Because the state court’s
judgment was entitled to AEDPA deference, there was no rea‑
son for the federal district court to conduct an evidentiary
hearing; because it was error for the district court to conduct
such a hearing, the Fifth Circuit disregarded the evidence ad‑
duced for the first time in that hearing. Accordingly, the Fifth
Circuit reversed the district court’s grant of habeas relief and
its permanent injunction on D’s execution.
Where Ds claimed that their attorneys provided ineffective assistance by not filing timely notices of appeal,
district court did not err in denying relief under 28
U.S.C. § 2255; even assuming arguendo that the attorneys were deficient for not sufficiently consulting
with Ds, the record did not demonstrate a reasonable
probability that, but for the failure to consult, Ds would
have timely appealed. United States v. Bejarano, 751
F.3d 280 (5th Cir. 2014).
In case alleging various federal crimes arising from a
bribe and kickback scheme involving a community hos
pital (conspiracy, federal-program bribery, paying and
receiving healthcare kickbacks, embezzlement, and
making false statements to federal agents), the district
court erred in granting a post-verdict judgment of acquittal as to all of one D’s convictions and some of the
other D’s convictions. United States v. Shoemaker, 746
F.3d 614 (5th Cir. 2014).
The district court also erred in granting (either in the
alternative to the judgment of acquittal or standing alone) a
new trial on many of the counts of conviction. The grant of a
new trial on some of the counts rested on a basis that was not
included in Ds’ motions for a new trial; under Fed. R. Crim.

P. 33, a new trial may not be granted on a basis not included
in a defendant’s motion for a new trial. With respect to other
counts as to which a new trial was granted, the district court’s
basis for granting the new trial was legally erroneous; con‑
trary to the district court’s conclusion, the jury instructions
adequately explained all the requisite elements for criminal
liability, and the evidence did not preponderate heavily against
the verdict. The Fifth Circuit remanded for reinstatement of
the jury verdict and for sentencing.

Court of Criminal Appeals
D was not exempt from the death penalty under U.S.
Const. amend. VIII because, given the entire body of
evidence taken from trial and the habeas hearing, including D’s school records and the death-row cell exhibits of his readings and writings, D failed to prove he
suffered from significant adaptive deficits or limitations.
Ex parte Cathey, 451 S.W.3d 1 (Tex.Crim.App. 2014).
D was convicted of capital murder and sentenced to death
in 1997 for a fatal shooting in a kidnapping. CCA affirmed and
denied relief on his first habeas application. The day before his
scheduled execution, D filed a subsequent writ alleging, for
the first time, that he was mentally retarded and thus exempt
from the death penalty. The next day CCA stayed D’s execution
and issued an order finding that his claim satisfied Tex. Code
Crim. Proc. art. 11.071, § 5, and remanded to the trial court to
conduct a hearing on his mental retardation claim. The trial
judge conducted a five-day hearing that included testimony
from numerous expert witnesses. Both the State and applicant
filed proposed findings of fact and conclusions of law. In De‑
cember 2012, two years after the hearing and on the last day of
her term of office, the trial judge signed applicant’s proposed
findings of fact and conclusions of law. CCA filed this case and
ordered briefing by the parties.
CCA held that D did not establish that he was mentally
retarded under Atkins v. Virginia, 536 U.S. 304 (2002), and
Ex parte Briseno, 6 135 S.W.3d 1 (Tex.Crim.App. 2004). The
record did not support the habeas judge’s factual findings or
legal conclusions. The judge erred in finding: (1) the “Flynn
Effect” authorized her to subtract 5.4 points from D’s IQ score
of 77, and the standard measurement of error authorized her
to subtract another 5 points, thus concluding that D’s “true”
IQ score was as low as 66.6; (2) the State was not allowed to
have D’s IQ retested with a more recently normed test when
Dr. Flynn testified that his purpose in the “Flynn Effect” is to
show that IQ tests should be normed and revised with greater
frequency; (3) the Vineland test answers given by D’s sister
trying to remember her brother’s behavior 26 years earlier and
by his former wife were scientifically valid; (4) the Vineland
test answers given by D’s sister and former wife were reliable
when, in fact, they contradicted their prior trial testimony at a

time that they had no motive to exaggerate D’s poor adaptive
behavior; (5) D is mentally retarded or intellectually disabled,
because the evidence clearly demonstrated his intellectually
competent adult behavior.
Habeas corpus relief granted because the capias was
issued after the expiration of applicant’s period of su
pervision under Tex. Code Crim. Proc. art. 42.12, § 5(h),
and the trial court did not retain jurisdiction to proceed
to adjudicate applicant guilty and sentence her. Ex parte
Moss, 446 S.W.3d 786 (Tex.Crim.App. 2014).
Applicant pled guilty to aggravated assault and was placed
on deferred-adjudication community supervision for five years
in October 2000. Her community supervision was subse
quently revoked, and she was sentenced to confinement in a
state penitentiary. Here, she argued that the trial court lacked
jurisdiction to revoke her supervision and adjudicate her guilty
because the motion to adjudicate was not timely filed and the
capias was not timely issued. CCA granted relief and vacated
the conviction. D’s claim was not procedurally barred under
Ex parte Townsend, 137 S.W.3d 79 (Tex.Crim.App. 2004), be‑
cause the case was inapplicable to jurisdictional claims raised
in an initial writ application. Nor did the doctrine of laches
bar D’s claim because the State was not prejudiced by her tardy
filing of her writ application.
Counsel’s failure to object to crucial evidence was deficient and prejudiced D. Ex parte Bryant, 448 S.W.3d 29
(Tex.Crim.App. 2014).
Applicant was convicted of capital murder and sentenced
to life imprisonment without parole. Applicant here argued
that he received ineffective assistance of counsel. CCA granted
relief. Counsel was ineffective under U.S. Const. amend. VI
for repeatedly failing to object to references to a witness’ poly‑
graph test because counsel stated that he should have objected,
the strategy was not reasonable because the prosecutor drew
the jury’s attention to it, and counsel also asked questions
about the polygraph test. D was prejudiced by counsel’s defi‑
cient conduct because the other evidence of guilt was weak.
Counsel’s duty to represent death-row inmate did not
extend beyond the point at which, following the court’s
denial of state habeas relief, counsel satisfied his duty
to file a motion in federal court for appointment of
counsel in federal habeas review. Ex parte Gallo, 448
S.W.3d 1 (Tex.Crim.App. 2014).
Tex. Code Crim. Proc. art. 11.071, §§ 6(b-1) and 6(b-2),
required the convicting court, upon receiving notice from the
court that a subsequent post-conviction habeas application
would be allowed to proceed, to formally appoint and compen‑
sate counsel for a indigent death-row inmate, and the attorney
had not been appointed as required. Despite contentions that
the inmate lacked mental capacity, he had affirmatively stated

that he did not want to file the subsequent writ and did not want
his former state habeas counsel to file it for him. “[W]e dismiss
the subsequent writ application that [state habeas counsel] has
filed, but without prejudice to the applicant to later file a subse‑
quent writ application that will be evaluated for abuse-of-thewrit purposes, under Section 5 of Article 11.071, as if it were the
applicant’s first subsequent writ application.”
In D’s trial for the long-running sexual abuse of his
two nephews, there was ample evidence that D began
sexually abusing one victim in 1995 (before the 1997
amendment permitting cumulation of sentences, Tex.
Penal Code § 3.03(b)(2)(A)) and continued until 2002;
because there was evidence that the offenses occurred
after September 1, 1997, the court did not err in stacking the sentences for one victim consecutive to the sentences for the other victim. Bonilla v. State, 452 S.W.3d
811 (Tex.Crim.App. 2014).
“The issue . . . is who bears the burden of showing that
the trial judge erred in cumulating indecency-with-a-child
sentences when some sexual abuse took place before the 1997
Penal Code amendments permitting cumulation of sentences
for child sexual offenses and some took place after that date.
We will apply our normal appellate rule of review: The party
who complains about the trial judge’s action on direct appeal
bears the burden of objecting at trial and providing a record
that shows the trial judge’s error.
“Appellant relies upon the 1995 dates set out in the indict‑
ment and in the judgment as being the only dates on which
the jury could have found that the offenses occurred. But ap‑
pellant did not show, either at trial or on appeal, that the jury
could not have found him guilty of an offense that occurred
after September 1, 1997, the effective date of the cumulation
statute. Instead, there is ample evidence to show that appellant
began sexually abusing D.B. in 1995 (before the 1997 amend‑
ment permitting cumulation became effective) and continued
to sexually abuse him until 2002 (at least five years after the
1997 amendment became effective). We therefore agree with
the court of appeals that the trial judge ‘did not err in stacking
the sentences’[.]”
Laches applies to habeas applications; however, the
State did not prove laches by only pointing to the length
of D’s delay. Ex parte Bowman, 447 S.W.3d 887 (Tex.
Crim.App. 2014).
In 2005, D was convicted of DWI. In 2013, he filed a Tex.
Code Crim. Proc. art. 11.072 habeas application. The trial
court denied relief. COA reversed, finding that counsel was
ineffective and rejecting the State’s appellate laches argument,
finding laches inapplicable to Art. 11.072 and concluding that
the State’s contention was waived when not raised in trial
court. The State filed this petition, relying on Ex parte Smith,
444 S.W.3d 661 (Tex.Crim.App. 2014).

“In Smith, we held that a court may consider sua sponte
whether laches should bar an applicant’s habeas claim. . . . Pur‑
suant to Smith, the State is correct that laches applies to Art.
11.072. Our rationale in Smith, based on equity and fairness,
applies to any habeas case, regardless of which statute or pro‑
vision it invokes. The State is also correct that its laches argu‑
ment was not waived. The Court of Appeals erred to refuse to
consider the argument.
“[COA] correctly noted, however, that ‘[l]aches is a ques‑
tion of fact’ and, in Art. 11.072 cases, ‘the trial judge is the sole
finder of fact.’ Here, there is nothing in the trial record, other
than the length of the delay, from which to ascertain whether
laches has been proved. . . . [W]e grant the State’s petition for
discretionary review on ground two, vacate the judgment of
the Court of Appeals, and remand this case to the Court of Ap‑
peals for proceedings consistent with this opinion. The State’s
first and third grounds are dismissed without prejudice.”
Tex. Health & Safety Code § 822.013(a), which permits
killing an animal who recently attacked, provides a
defense to criminal prosecution; such a defense can
be raised in a prosecution under Tex. Penal Code
§ 42.092(b)(6), cruelty to non-livestock animals. Chase
v. State, 448 S.W.3d 6 (Tex.Crim.App. 2014).
D killed a neighbor’s dog after the dog attacked D and D’s
dog. D was convicted of cruelty to non-livestock animals, Tex.
Penal Code § 42.092(b)(6). COA reversed and remanded. CCA
affirmed COA.
D preserved his objection to the trial court’s failure to
instruct that Tex. Health & Safety Code § 822.013(a) could pro‑
vide a defense to his prosecution under § 42.092(b)(6) because
counsel pointed out the statute he relied on, explained its sub‑
stance, contended it was a defense, and sought an instruction
based on it; this was a sufficiently specific objection in com‑
pliance with Tex. Code Crim. Proc. art. 36.14. Furthermore,
§ 822.013(a) provided a defense to a criminal prosecution un‑
der § 42.092(b)(6) because Tex. Penal Code § 1.03(b) did not
bar application of defenses outside the Penal Code to Penal
Code offenses, § 822.013 was not solely a civil statute, and this
did not render the defense in Tex. Penal Code § 42.092(e)(1)
meaningless.
D was entitled to habeas relief because the State’s medical witness no longer stood by her testimony that the
child’s death was a homicide; had the revised evidence
been presented at trial, D would not have been convicted. Ex parte Robbins, No. WR-73,484-02 (Tex.Crim.
App. Nov 26, 2014).
D was convicted in 1999 of the capital murder of his girl‑
friend’s toddler. The State did not seek the death penalty, and
D was sentenced to life in prison. CCA affirmed on direct ap‑
peal. D filed his first habeas application in 2011, alleging actual
innocence based on new evidence and due process claims for

the use of false testimony, which CCA denied. D filed this sub‑
sequent habeas application on September 3, 2013, pursuant to
Tex. Code Crim. Proc. art. 11.073. Article 11.073 became effec‑
tive on September 1, 2013. There were no factual changes in D’s
case since the filing of his first application; the only difference
between the two applications was the enactment of the new
law on which D relied. In both habeas applications D argued
he was entitled to a new trial because the medical examiner
who testified for the prosecution could no longer stand by her
trial testimony regarding the cause of death. CCA granted D’s
request for relief and set aside the conviction.
D met the requirements for submission of a subsequent
habeas application, under Tex. Code Crim. Proc. art. 11.07,
§ 4(a)(1), because D alleged prima facie facts sufficient to in‑
voke the new law, article 11.073. D was entitled to relief under
article 11.073 because the medical examiner reevaluated her
testimony and opinion and no longer stood by her testimony
that the child’s death was a homicide; the evidence was rel‑
evant scientific evidence that contradicted scientific evidence
relied on by the State at trial; the examiner’s revised opinion
was “scientific knowledge”; the opinion was not available at
the time of trial; the opinion would have been admissible at
trial; and, had the evidence been presented at trial, D would
not have been convicted.
D was entitled to habeas relief from his original sentence due to newly available scientific evidence. Ex
parte Tiede, 448 S.W.3d 456 (Tex.Crim.App. 2014).
D was convicted of murder and sentenced to life impris‑
onment. COA affirmed. D filed this Tex. Code Crim. Proc. art.
11.07 habeas application. D alleged there was newly available
relevant scientific evidence that contradicted the scientific evi‑
dence relied on by the State at trial, and that false evidence was
presented at trial thus undermining confidence in the verdict
at sentencing. The trial court, after conducting a live hearing
and based on an extensive record, recommended that D be
granted relief in the form of a new punishment hearing; the
State agreed. CCA granted relief, set aside the sentence, and
remanded D to the custody of the Panola County Sheriff for a
new punishment hearing.
COA erred by determining that D’s failure to raise a
U.S. Const. amend. V objection to the conditions of
community supervision at the time they were imposed
resulted in procedural default of his complaint because
D could not be faulted for failing to object to the conditions on the basis that they violated his U.S. Const.
amend. V right when he was not placed on notice that
he would be required to “incriminate himself” as part
of those conditions. Dansby v. State, 448 S.W.3d 441
(Tex.Crim.App. 2014).
This, D’s second petition for discretionary review, pre‑
sented only a question of preservation of error; D challenged

COA’s determination on remand that error was not preserved
with respect to his complaint regarding his conditions of com‑
munity supervision, which led that court to affirm the trial
court’s judgment revoking his deferred-adjudication commu‑
nity supervision and ordering his imprisonment for indecency
with a child. D contended that COA erred by determining that
his failure to raise a Fifth Amendment objection to the con
ditions of community supervision at the time they were im‑
posed resulted in procedural default of his complaint on appeal.
D argued that he cannot be faulted for failing to object to the
conditions on the basis that they violated his Fifth Amendment
constitutional right because he was not placed on notice that
he would be required to “incriminate himself” as part of those
conditions. CCA agreed with D. The provisions describing the
requirements for sex offender treatment (22 Tex. Admin. Code
§§ 810.2(b)(22), (26), (29), and 810.64) did not place D on con‑
structive notice that he would have to waive his U.S. Const.
amend. V right. CCA reversed COA and remanded for that
court to address the merits of D’s Fifth Amendment complaint.
The Legislature did not intend to authorize separate
punishments for aggravated assault with a deadly
weapon against a public servant, Tex. Penal Code
§ 22.02(a), (b)(2)(B), and intoxication assault, § 49.07,
when the convictions were based on the same assault
ive conduct against a single person; D’s dual convictions for both violated double jeopardy. Shelby v. State,
448 S.W.3d 431 (Tex.Crim.App. 2014).
Appellant argued that the Double Jeopardy Clause of the
U.S. Constitution disallowed dual convictions for aggravated
assault with a deadly weapon against a public servant and
intoxicat ion assault stemming from the same criminal act;
appellant argued that COA erred by upholding both of his
conv ictions.
Agreeing with appellant, CCA analyzed the eight factors
of Ervin v. State, 991 S.W.2d 804 (Tex.Crim.App. 1999), and
concluded that the Texas Legislature did not intend to autho‑
rize separate punishments for aggravated assault with a deadly
weapon against a public servant and intoxication assault if the
convictions for those offenses are based on the same assault
ive conduct against a single person. CCA reversed COA and
vacated D’s conviction for the less serious offense, intoxication
assault.
The warrantless, nonconsensual blood draw from an
individual suspected of driving while intoxicated, conducted pursuant to the implied-consent and mandatoryblood-draw provisions in the Texas Transportation
Code, violated U.S. Const. amend. IV. State v. Villarreal,
No. PD-0306-14 (Tex.Crim.App. Nov 26, 2014).
The State filed this interlocutory appeal challenging the
grant of a motion to suppress in favor of D, who was arrested
for felony DWI and subjected to warrantless blood-specimen

collection over his objection, as a repeat offender, pursuant
to Tex. Transp. Code §§ 724.011(a), 724.012(b), 724.013. The
State challenged the trial court and COA’s conclusion that the
warrantless search of D’s blood under statutory authority pro‑
viding for implied consent and mandatory blood-specimen
collection violated the Fourth Amendment.
CCA concluded that the warrantless, nonconsensual test‑
ing of a DWI suspect’s blood is not categorically within any
recognized exception to the Fourth Amendment’s warrant
requirement, nor can it be justified under a general Fourth
Amendment balancing test; the Supreme Court has held that
in an active criminal investigation, and when the primary goal
of law-enforcement activity is the gathering of evidence, a war‑
rantless search of a person is unreasonable unless it falls within
an established exception to the warrant requirement. With re‑
spect to the State’s specific complaints regarding COA’s analy‑
sis, CCA concluded that although COA erred by determining
that the State forfeited its implied-consent argument on appeal
through stipulation, remand is unnecessary in light of both
COA’s implicit rejection of that argument and CCA’s express
rejection of that argument here. CCA further concluded that
COA erred to address the constitutionality of the mandatoryblood-draw statute, and CCA declined to review that matter in
light of its holding that this circumstance was unconstitutional.

Court of Appeals
The warrantless taking of D’s blood pursuant to Tex.
Transp. Code § 724.012(b)(3)(B) violated his U.S. Const.
amend. IV rights by requiring him to submit to a blood
test without a warrant or a recognized exception to the
warrant requirement; the error was not harmless. Perez
v. State, No. 01-12-01001-CR (Tex.App.—Houston [1st
Dist] Mar 17, 2015).
A jury convicted D of DWI, third offense, and the trial
court assessed his punishment at 25 years’ confinement. In two
points of error, D argued that the trial court erred in denying
his motion to suppress. Though, contrary to D’s first point of
error, COA found that the arresting officer had probable cause
to arrest D without a warrant, COA reversed and remanded
his conviction, holding that the warrantless taking of his blood
sample violated his Fourth Amendment rights.
Trial court erred in denying D’s motion for a new trial on
punishment based on ineffective assistance; counsel failed
to perform as reasonably competent because he did not
participate in collecting mitigation evidence, did not review the mitigation evidence that D collected without his
assistance, and did not present mitigation evidence at the
sentencing hearing. Lopez v. State, No. 01-13-01079-CR
(Tex.App.—Houston [1st Dist] Feb 26, 2015).
“[D] pleaded guilty to aggravated robbery without a rec‑

ommended sentence. Following a presentence investigation,
the trial court sentenced [D] to 30 years’ confinement. [D] filed
a motion for new trial, arguing that his trial attorney provided
ineffective assistance of counsel. The motion was denied.
“In one issue, [D] argues that his attorney provided inef‑
fective assistance during the punishment phase of his trial and
the trial court, therefore, erred in denying his motion for new
trial. Specifically, [D] alleges that his attorney failed to investi‑
gate his background or gather and present mitigating evidence
at the sentencing hearing and, instead, left it to [D]—who is al‑
leged to be ‘significantly developmentally disabled [with] vari‑
ous mental health problems.’ . . . Because we conclude that the
attorney was deficient and that [D] established prejudice as a
result of the ineffective assistance, we reverse the trial court’s
order and remand for a new sentencing hearing.”
D was entitled to a new trial because the court reporter
failed to file a record of the trial; a record was necessary because D argued the evidence supporting his
conviction was insufficient. Bryant v. State, No. 14-1300922-CR (Tex.App.—Houston [14th Dist] Apr 7, 2015).
D who was convicted of misdemeanor assault of a fam‑
ily member and sentenced to confinement for one year and a
$4,000 fine was entitled to a new trial pursuant to Tex. R. App.
P. 34.6(f) because the court reporter failed to file the record,
apparently having neither a complete stenographic record nor
a complete audio recording, or she willfully refused to tran
scribe her notes, in violation of her oath under Tex. Gov’t Code
§ 52.045(b). A new trial was necessary because D argued that
the evidence supporting the conviction was insufficient, an
argument the court could not review without a transcript of
the evidence. The trial judge concluded that appellant was en
titled to a new trial; COA affirmed.
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